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MebhynapogHa HayyHa KoHepeHnHja ,04rOBOPHOCT ¥ MPaBHOM U JPYIITBEHOM KOHTEKCTY”

Doc. dr. sc. Davorin Pichler,

Docent,

Pravni Fakultet, Sveuciliste “Josip Juraj Strossmayer”, Osijek,
Republika Hrvatska

3ABPAHA UHCTUTYLHUOHAUJIHE 3/I0YIIOPABE
ITPABA BJIACHULITABA - HIMKAHE

CyBpeMeHM rpahaHCKM 3aKOHUIM OrpaHUYewa IpaBa BJIACHUILTBA
CMjelliTajy y caApiKajHe BJIaCHUYKOINpaBHe oOKBupe. OrpaHuyerma IMpaBa
BJIACHUIITBA IMpeJCTaB/bajy Kpajikby IpaHULy [0 KOje IpaBHU IOpenak
noJp>kaBa BJIACHUKOBY NpaBHY BJjacT. OrpaHuyere IpaBa BJIaCHULITBA
He ycrnocTaBJ/ba I'pahaHCKONpPaBHU OJHOC W3MeDy BJIACHUKA U 0cobe 4yujeM
HWHTepecy orpaHuyeme Noro/yje, 0fHOCHO, U3 Tyher orpaHHWyema BJACHUILTBA
He HaCTaje HEKO cy6jeKTUBHO NpaBo rpahaHckonpaBHe HapaBu. Y paay he ce
UCTPaXXUTHU CafApkKaj U olcer 3abpaHe HHCTUTYLMOHAJHe 3J0ynopabe npasa
BJIACHUIITBA TeMeJ/beM 3aKOHa O BJIACHUIITBY M JAPYTMM CTBapHUM IIpaBAMa
y Peny6siunu XpBaTckoj. Hajuemhu o6/uK 3J10ynopabe npaBa BJIACHUIITBA
je ofHOC LIMKaHe, OJHOCHO, NOCTylawka BJIACHUKA CTBApU KOjU OJ aKaTa
M3BpllIaBakha BJACHUYKUX OBJALTEHa HeMa HUKAaKBY KOPUCT, Beh To 4YMHU
HCKJ/bYYHBO 3aTO Jla IpyroMe HaHece oJipeheHy wteTy. MehyTum, BiacHUK je
NPUTo/I0M U3BpIlIaBaka CBOjer NpaBa BJACHUILITBA AY>KaH NOCTyNaTH 063UPHO
npeMa TyhuUM HHTepecuMa, ajld CaMO OHHMa KOjU HUCY MPOTUBHU HEroBOM
npaBy. O BJaCHHKA Ce He MOe 3aXTHjeBaTH [Jla Ce He CJIYKU CBOjUM PaBOM
BJACHULITBA KaKO He O6M NOBpUjeJUO HMUYUjU UHTepec. JlyKHOCT 063UpHOT
NOCTyNaka He UJie TaKo JaJjeKo Aa 6U YKUHYJIA UYHje MPaBO BJACHUIITBA.
YnpaBo cBoheme U3BpIIaBamka IpaBa BJACHUIITBA y oApeheHe okBUpe 6UTH he
npejMeT oBora paja. Mctpaxkutu he ce fjocer u3BpluaBamwa npaBa BJacCHULITBA
y cJy4ajeBUMa KaJa TO ApyroMe cMeTa MJIM IUTETH, OJHOCHO TNOjMOBHHU U
NpaKTUYHU ONCET MHCTUTYTA LUKKaHe.

K/by4He pujedn: BJaCHUIITBO, IIMKAaHA, OTPaHUYElbE, 3/I0ynopaba npaga,
HITETA.



International scientific conference "Responsibility in the Legal and Social Context”

Doc. Davorin Pichler, LL.D.,

Assistant Professor,

Faculty of Law, University “Josip Juraj Strossmayer”, Osijek,
Republic of Croatia

PROHIBITION OF INSTITUTIONAL ABUSE OF
OWNERSHIP RIGHTS: CHICANE

Modern civil codes place restrictions on property rights within substantive
ownership legal frameworks. Ownership restrictions are the ultimate limit to
which the legal order supports the owner’s legal authority. The restriction of the
ownership right does not establish a civil legal relationship between the owner
and the person who benefits from the restriction; namely, no other right of a
civillaw nature arises from the restriction of ownership. This paper will explore
the content and scope of the prohibition of institutional abuse of the ownership
right under the Ownership and Other Real Rights Act in the Republic of Croatia.
The most common form of abuse of the ownership right is the chicanery, which
entails the actions of the property owner who does not benefit from the acts
of exercising the ownership powers but does so solely to cause some harm to
others. However, when exercising the right of ownership, the owner is obliged
to act with due care for others’ interests, but only to those that are not contrary
to his right. The owner cannot be required not to exercise his ownership right
in order not to hurt anyone’s interest. The duty of care does not go so far as to
abolish anyone’s ownership right. In particular, the subject matter of this paper
are the restrictions to exercising the ownership right. The paper explores the
scope of exercising the ownership right in cases where it harms others, that is,
the conceptual and practical scope of the chicane institute.

Keywords: ownership, chicane, restriction, abuse of rights, damage.
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IIpodp. dp Mupocaae Jla3uh,
PedoeHu npogpecop,
IIpasHu ¢pakyamem, YHusepsumem y Huwiy

CYCEACKAIIPABA U 3J/I0YIIOTPEBA IIPABA

Paj ce 6aBU aHaJIM30M CBOjUHE U MOTPEOOM 33 HhbeHHWM OrpaHUYerhbHUMa
y MPUBAaTHOM M ONUITEM WHTepPeCy. AHa/JIU3Upa Ce 0JHOC CYyCeACKO-IIPaBHUX
orpaHuyewma U 3abpaHe 3J0ynoTpebe npasa. CyceAcka mpaBa NOCTaBJ/bajy
rpaHule y caZp>KMHU NIpaBa CBOjUHE, 10K 3abpaHa 3/i0ynoTpebe npaBa J04aTHO
orpaHMvaBa cJ060/y y Bplewy IPU3HATE caJipKiHe npaBa. CBpxa paja je face
yKake Ha OCHOBHe pa3JinKe u3sMelhy cycejckor npaBa u 3abpaHe 3/10ynoTpe6e
npaBa, aJld U CPOAHOCT BbUXOBUX QYHKIIH]a.

CtBapHa mpaBa Cy ancoJ/iyTHa IpaBa Koja CBOM THUTYJ/Iapy rapaHTYjy
HenocpeAHy NpaBHY BJIACT Ha CTBAapH Kao 00jeKTYy CBOjUHE, CTBAPHUX U IMYHUX
CJIyk0€eHOCTH, 3aJI0XKHOT NpaBa U IPYruxX CTBapHUX Npasa. Mako je cBojuHa
HajlIMpe MMOBHHCKO NpPaBo, IITO oMoryhaBa 4YWTaB CHEKTAp PA3IUUYUTHUX
06JIMKa ApKamwa, Kopyuuhewa U pacrnoJiaramka, MoJepHO TPaBo OrpaHUYaBa
BJIACHUKA TaKo ITO My HaMehe o6aBe3y Jia cBoja oBJialtherwa BPUIN Y CKJAAAY
ca pyLITBEHO NPUXBAT/LUBUM IMJbEM U HA APYILITBEHO JONyLITEH HaunH. OBaj
HPUHIUI ce NTOTBphyje orpaHuYeeM CBOjUHE, aJIU U APYTUX CTBAPHUX PAB3,
NyTeM MHCTUTYTA 3abpaHe 3j10ynoTpebe npapa.

3abpaHa 3JioynoTpebe MpaBa HUje yHamNpeJ, MONykeHAa MO3UTHBHOM
caZp>xMHOM Beh Kao jefjaH cTaHJap/ NoHaulawa omoryhaBa cyauju na y
CBAaKOM KOHKPETHOM CJIy4ajy IPOLEHU UCTIPABHOCT HAYHMHA BplIewha IPU3HATE
CaJip>KMHE CTBApHOT MpaBa, carje/laBatbeM JPYIITBEHOT [[U/ba CYyGjeKTUBHOT
npaBa y oJjpehbeHoM BpeMeHY U ApyuITBY. 3abpaHa (3J/10)ynoTpebe npasa je
u3pas nobe/ie ONMUITET HAJ| UHAWUBU/IYAaJHUM UHTEPECOM, TAKO LIITO Ce CpeYyaBa
»CEOMYHOCT" ¥ MOTIyHAa ay TOHOMH]ja y Bplllelby CTBAapHHUX MpaBa Koja HUje ¥
CKJIaJly ca IWHUPUM, IPYLUITBEHUM HHTEPECUMA.

K/by4yHe peumn: cBojuHa, cyce/icKa ITpaBa, 3JloynoTpebda rnpasa.



International scientific conference "Responsibility in the Legal and Social Context”

Prof. Miroslav Lazié, LL.D.,
Full Professor,
Faculty of Law, University of Ni$

NEIGHBORS’ RIGHTS AND ABUSE OF RIGHTS

The subject matter of this paper is the analysis of the ownership right and
the need to limit it in both private and public interest. In particular, the author
analyzes the relationship between the restrictions on the neighbors’ rights and
the prohibition of abuse of rights. Neighbors’ rights impose restrictions on the
content of the ownership right, while the prohibition of abuse of rights further
limits the freedom to exercise the recognized rights. This paper aims to examine
the basic differences between neighbors’ rights and the prohibition of abuse of
rights, as well as the similarity of their legal functions.

Real estate rights are absolute rights which guarantee to the titleholder
direct legal authority over the property asset as the object of ownership, real
and personal easements (servitudes), mortgage, lien and other real rights.
Although the right of ownership is the most extensive property right, allowing
for a range of different forms of possession, use and disposal of one’s property,
the contemporary property law envisages limitations to the ownership right
by imposing an obligation on the property owner to exercise his/her powers
in compliance with a socially acceptable purpose and in a socially permissible
manner. This principle is upheld by imposing restrictions on the ownership
right and other real rights, embodied in the institute of prohibition of the abuse
of rights.

The prohibition of abuse of rights is a standard of conduct which is not
imbued with pre-defined positive law content but allows the judge to assess, on
the merits of each individual case, whether the recognized real property right
is exercised in an appropriate manner, by considering the social purpose of
subjective right in the specific society and at the specific time. The prohibition
of the abuse of rights is an expression of the prevalence of the general public
interest over the individual private interest, as it precludes self-centeredness
and absolute autonomy in exercising real rights which are not in conformity
with the broader social interests.

Keywords: ownership, neighbor rights, abuse of rights.
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Ap J/lyka bamypatH,
Acucmenm ca dokmopamom,
Ilpasnu pakyamem, Ynusepzumem y Hosom Cady

3AIITO HE TPEBA JA ITIOCTOJU 3AKOHCKO
ITPABO ITPEYE KYIIOBUHE BJ/IACHUKA
CYCEAHOT IIO/bONNPUBPEAHOTI 3EM/BUIITA

[IpeaMeT Hay4HOT UCTpaXkMBakba 6Mhe 3aKOHCKO NPaBo NIpeye KYINOBUHE,
KOje mpeMa CpICKOM 3aKOHY O NPOMeTY HEeNOKPeTHOCTH HMaAjy BJIACHULU
cyceJiHe mapueJie NOJbONPUBPEJHOr 3eM/bUlITA. UcTpaxkuBame MMa BaXKaH
NpaKTUYHU 3Ha4aj jep je uy Haupty I'pabanckor 3akoHnka Cpbuje npesioxkeHO
IIOCTOjake UCTOT pelllewa. [IpUIMKOM HCTpaXkuBamwa 6uhe kopuitheH MeToj,
HEOMHCTUTYILMOHA/JIHE eKOHOMCKe Teopuje. [los1a3Ha mpernocTaBKa je fa
ce MakKCUMH3alldja ApPYLITBEHOr 06/larocTama NOCTHXe NMyTeM TP>KUIIHOT
MexaHu3Ma. [I[paBoM npeye KyNoBHHE pEMETH Ce TPXKUILIHU MeXaHHU3aM, YuMe
ce cMamyje epUKACHOCT eKOHOMMUje U 6J1arocTamwe y ApYIITBY.

K/byyHe pedu: mpaBo Npeye KYyNOBHUHE, MOJbONPUBPEJAHO 3€MJBHUIITE,
HpPOMET HEMOKPETHOCTH.



International scientific conference "Responsibility in the Legal and Social Context”

Luka Baturan, LL.D.,
Senior Assistant,
Faculty of Law, University of Novi Sad

THE PRE-EMPTION RIGHT OF THE OWNER OF
AN ADJACENT AGRICULTURAL LAND SHOULD
NOT BE PRESCRIBE BY THE LAW

The subject matter of this scientific research will be the pre-emption right.
Under the Serbian Real Estate Act, this right is established in favor of the owner of
an adjacent parcel of agricultural land. This research has an important practical
significance because the Draft Civil Code of the Republic of Serbia has envisaged
a similar legal provision. The method of neo-institutional economic theory will
be used in the research. The starting point is that social welfare maximization
is achieved only through the market mechanism. The pre-emption right disrupts
the market mechanism, thereby reducing the efficiency of the economy and
social welfare.

Keywords: pre-emption right, agricultural land, real estate market.
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MebynapogHa HayyHa KoHbepeHIHja ,04rOBOPHOCT Y IPaBHOM U JPYIITBEHOM KOHTEKCTY

IIpodp. dp Padenko JomaHoesuh,

BanpedHu npogecop,

IlpasHu pakynamem, YHusepsumem y barsoj Jlyyu,
Peny6auka Cpncka, bocHa u Xepyezo8uHa
Bocusska Qy6puaosuh, macmep npaea,
Acucmenm,

lpasnu pakyamem, YHusepzumem y barsoj Jlyyu,
Peny6auka Cpncka, bocHa u XepyezosuHa

XUIIOTEKA HA OBJEKTY Y U3IrPAJAIBU Y
ITPABY PEI1YBJIMKE CPBHU]JE

Oapenbama 3akoHa o xunoTenu y Peny6suuu Cp6uju mpouupeHa je
JIUCTA HEMOKPETHOCTH KOje MOr'y 6UTH NpeMeT xunorteke. Tako ce XUIOTeKa
MOXe YCIIOCTaBUTHU U Ha 06jeKaTy y U3TPajmbH, OJHOCHO NMOCEeO6HOM AHjeny
ob6jekTa y u3rpajiu (cTaH, NOCJOBHU NPOCTOP, rapa)a, rapaxxHo MjecTo).
OBOM eKCIJIMIMTHOM 3aKOHCKOM OJpeA6OM OTKJOHEHa je AoTaJallikba
AuJleMy y Torjejy Tora Ja Jiu ce HeusrpabeHu, HemocTojehu mna yak u
3aBplLIEHU, a HEYNHCAaHU 06jeKTH MOTYy XUIOTEeKapHO 3aJ0KUTU. MoryhHocT
3ajlarama HeusrpabeHor o6jeKTa MOBOJbHA je, KAKO 3a MHBECTUTOpPA, TAKO
Y 3a NMOTEHLUjaJHOT KyIlja NoCeOHOT Aujesia 06jeKTa y U3rpajiby, ajd U 3a
6aHKy Kao XUITEeKapHOr MoBjepuoLa. MHBeCcTUTOP U Kymnal, moceGHOT Aujesa
HENMOKPeTHOCTH y U3TPabU THMe oBehaBajy CBOjy KpeAUTHY CIOCOGHOCT, a
H6aHKa j061ja jolll jeZJHO CTBAPHONPABHO CPeSCTBO 06e36jeherba NoTpaXkMBamwba.
MebyTum, npesMeT paclipaBe y jypUCIPYJEHIIHjU [T0BOJIOM jeJHOT OBaKBOT
3aKOHCKOI' pjelliea jecTe, IITA Ce y 0BOj CUTyallUju 3ampaBo omnTepehyje
(ta je npegmeT xumnoTteke)? O6jekaT y Usrpajitb, 6e3 063upa IITO je U3JaTo
IPaBHOCHAXXHO 0/l06peme 3a rpajiiby, IpaBHO He MOCTOjHU, na stircto iure He
MOXe HU OUTH 06jeKaT XUIOTeKe. Y [JU/by TpaXkekwa 0/r0BOpa Ha NOCTAaB/bEHO
NUTakme, ayTOpPHU y pay aHaJIu3nupajy oapeoe 3aKoHa 0 XMIIOTEL U U 3aKOHaA O
MOCTYIKY yIKCA y KATACTap HEMOKPETHOCTH U BOJIOBA KOje ce 0JJHOCe Ha YIIUC,
peasiu3alnujy U NpecTaHaK XMIIOTeKe Ha 06jeKTy Y U3rpajibu.

K/by4yHe pHUjeuyM: 3aJI0’)KHO NPaBO, XUIIOTEKA, HEMOKPETHOCT, 06jeKaT y
HU3TPa/j by, IpaBo rpahewa, npeadubexoa.
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Prof. Radenko Jotanovié, LL.D.,
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Bosiljka Cubrilovié, LL.M.,

Teaching Assistant,
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MORTGAGE ON A BUILDING UNDER
CONSTRUCTION IN THE LAW OF THE REPUBLIC
OF SERBIA

In the Republic of Serbia, the provisions of the Mortgage Act have extended
the list of immovables that may be subject to mortgage. Thus, a mortgage can also
be established on a building under construction or a separate part of a building
under construction (an apartment, business premises, a garage, garage space).
This explicit legal provision eliminated the prior dilemma whether unfinished,
non-existent or even completed but unregistered objects can be mortgaged.
The possibility of mortgaging unfinished buildings is favourable not only for
the investor and the potential buyer of a separate part of a building under
construction (as it increases their creditworthiness) but also for the bank as
a mortgagee (which thus obtains another real estate instrument for securing
the claim). However, in jurisprudence, the debate revolves around is the issue of
the subject matter of mortgage, i.e. what is actually subject to encumbrance in
these circumstances? In spite of the fact that an investor has been issued a valid
construction permit, a building under construction does not legally exist; thus,
stricto jure, it cannot be the object of mortgage. In order to find the answer to the
posed question, the authors of this paper explore the Serbian Mortgage Act and
the Act on the Procedure for Registration into the Real Estate and Power Lines
Cadastre, and analyze the provisions referring to the registration, realization
and termination of mortgage on a building under construction.

Keywords: mortgage, real estate, building under construction, construction
right, pre-registration.
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MebhynapogHa HayyHa KoHepeHnHja ,04rOBOPHOCT ¥ MPaBHOM U JPYIITBEHOM KOHTEKCTY”

HAoy. op Aywko M. Yeuh,

Jloyenm,

Ilpasnu pakyamem Ynusepsumema y [IpuwmuHru,

ca npuspemenum ceduwmenm y Kocoseckoj Mumposuyu

APKABUHA IIPEMA ,3AKOHY O
BJIACHULITBY U IPYTUM CTBAPHUM
ITPABUMA” HA KOCOBY U METOXUJH

Ynpkoc 6oratoj u pa3HOBpCHOj 6ubnorpaduju noceeheHoj ApkaBUHU
Y IMTalkbUMa Be3aHUM 3a WYy, APKaBUHA NIpeJCTaBJ/ba, 0/, CBOT HACTaHKa Ia
Jl0 laHac, je/laH o/ OHUX MHCTUTYTa rpahaHcKora npaBa Koju je 610 U 0CTao
npeMeT 6POjHUX PaACIPaBa, CIOPEHA U pa3JIUUUTUX MUII/beA. Y paBy Cpbuje,
0Baj 3Ha4ajaH MHCTUTYT y CTBAPHOM IIPaBY je joll yBeK JeJIOM HeperyJucaH,
IO peryJycaH a ieJIOM U NOTPeIIHO peryarcaH.

HaxkoH mto cy 2009. roauHe de facto Biactu Ha KocoBy u MeToxuju joHe e
»3aKOH O BJIACHUUITBY U JIPyTUM CTBapHUM IpaBUMa’, KOjUM Ce CUCTEMCKHU
3ajupe y obsacT ypehemwa cTBapHONpaBHUX OJHOCA, MaTepHja Ap:KaBUHE je
Ha OBOM Jiesly TepuTopuje Cpbuje peryaucaHa ,KpoBHUM 3akoHoM”. Tume je
(He camo0) y OBOj MaTepHju, MPEKUHYT je KOHTUHUTET je IUHCTBEHOT ypehewa
Jp>kaBMHe Ha 4yuTaBoj TepuTopuju Peny6suke Cp6buje. AyTop aHaausupa
jesauYKHd, HOMOTEXHUYKH U INPaBHOJOTMATCKU ,HOpMe” Koje peryauily
Jp>kKaBUHY y 0BOM ,3ak0HY”. Takobhe, y pasy nokyiaBaMo Jja ynopeHOIpaBHO
carjejaMo NpUMeHY TeXHUKe Npey3rMaka HOpPMHU (IpaBHe TPaHCIJIAHTE)
Be3aHUX 3a ApKaBUHY, JPYLITBEHY U NPaBHY ONpPaBAAaHOCT Npey3uMama, U
JloMalllaj IpUMeHe TakBUX ,HOpMU” Ha KocoBy u MeTtoxuju. [locebny naxxmwy
ayTop je o6paTHO Ha OHE ,HOpMe” Koje pa3IuuuTo ypehyjy HHCTUTYTe Be3aHe
3aIpaBHa JiejCTBaA Jip>KaBHHE, a 0HA CY, KAao LITO je IO3HATO, 6GpojHa U caZiprKajHa.
Y ToM norsie[}y, HApOYMUTH 3Ha4Yaj UMajy OHe ,HOpMe” KojuMa ce ypehyje onpxaj.
JloBohemeM y Be3y ca ApyruM cUCTEMCKUM ,iponucuMa”’ Ha KocoBy u MeToxujy,
nokyiahemo fja caryieiaMo JjoMallaj v nocjaeule IpUMeHe TUX ,,HOBUX HOPMH
0 Ap>KaBUHU” 110 TpaBHe U paKTHUYKe ofHOCe HAa KocoBy 1 MeToxuju.

Ksby4uHe peuun: KocoBo u MeToxuja, de facto BnacTy, ,3aK0H O BJaCHULITBY
U JpyTUM CTBapHUM NpaBuMa”’, Ap:KaBUHA, OJpKaj, IPAaBHU TPAHCILJIAHTH,
rnocJefulie NpuMeHe.
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Doc. Dusko Celié, LL.D.,

Assistant Professor,

Faculty of Law, University of Pristina,
Temporary head office in Kosovska Mitrovica

POSSESSION UNDER “THE ACT ON OWNERSHIP
AND OTHER REAL RIGHTS” IN KOSOVO AND
METOHIA

Despite the abundant and varied literature on possession and related issues,
possession is among the civil law institutes that have always been the subject
matter of numerous debates, disputes and conflicting opinions. In Serbian law,
this significant real law institute is still partly unregulated or under-regulated
and partly misregulated.

The de facto authorities in Kosovo and Metohia passed the “Act on
Ownership and other Real Rights” in 2009, which systematically encroaches
on the regulation of real law relations. Thus, in this part of the territory of
Serbia, the subject matter of possession was regulated by “the systemic law”,
which disrupted the continuity of uniform regulation of possession in the entire
territory of the Republic of Serbia. In this paper, the author analyzes the linguistic,
nomotechnical and dogmatic “norms” that regulate possession in this “law”.
Referring to the comparative law solutions on possession, the author examines
the application of the technique of transposition of norms (legal transplants),
the social and legal justification of transposition, and the scope of application
of such “norms” in Kosovo and Metohia. The author has paid special attention
to those “norms” which variously regulate numerous substantive law institutes
related to the legal effects of possession. In that context, the “norms” governing
acquisitive prescription are particularly important. By linking these “norms”
to other systemic “regulations” in Kosovo and Metohia, the author will analyze
the scope and implications of applying these “new norms on possession” to legal
and factual relations in Kosovo and Metohia.

Keywords: Kosovo and Metohia, de facto authorities, “Act on Ownership
and other Real Rights”, possession, acquisitive prescription, legal transplants,
consequences of implementation.
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MebhynapogHa HayyHa KoHepeHnHja ,04rOBOPHOCT ¥ MPaBHOM U JPYIITBEHOM KOHTEKCTY”

JAoy. op Cphan Padyosuh,

Jloyenm,

Ilpasnu pakyamem Ynusepsumema y [IpuwmuHru,

ca npuspemeHuM ceduuimem y Kocosckoj Mumposuyu

ITPABHHU CTATYC KY'RHUX /bYBUMAILIA U
ITOCEBHA A®EKLIUJA ITIPEMA IbUMA

Y nomahoj Teopuju mpaBa, Kao U CY/JCKOj IpaKcH, peoBJsabhyje cTaB Ja
Cy *KMBOTH b€ CTBApPH - )KUBE NIOKPETHE CTBApH Y KOHTEKCTY CTBAapHOT IpaBa,
OZJHOCHO OIlacHe CTBAapH y KOHTEKCTY o6JuranydoHor npasa. O6a cxBaTama,
MehyTUM, 036UJbHO CY JI0BeJleHa y MU Takbe JOHOIIekheM 3aK0Ha 0 J06POOUTH
)KMBOTHIbA, Te U3MEHaMa Koje cy ycjeause y KasHeHOM npasy. llltaBuiue,
CTBOpEH je cacBUM COJIUJIAH OCHOB Jia ce y BakeheM MpaBy 0 *KUBOTHUHaMa
JUCKYTYje Kao, UCTHHA BPJIO 0CO6EHUM, CybjeKTUMa NpaBa.

[IpaBHM cTaTyC KHUBOTHHA, NMa U KyhHUX JbybHUMalla Kao MoceGHe
KaTeropuje koja je y pokycy pajaa, jecte cnopad. Ho, Beh u cam HaropeuTaj
MOryhHOCTH mpeBa3WjaXKewa TPaLUILUOHAJHOT KOHLeENTa ,XUBOTHHA
= cTtBap” o6GaBe3yje Jla Y TOM KOHTEKCTY MPEUCHHUTAMO M Jpyre IMOCTaBKe
rpabaHckor mnpaBa de lege lata, a HapouuTo de lege ferenda. KoHKpeTHO,
C OCJIOHIIEM Ha NpeJHOCTH aHaJUTHUYKOI MeToJa, Te reHepajusalujy u
ancTpakL{jy Kao cacTaBHe /leJI0BE HOPMAaTHBHOT METO/A, ayTOp peTeHAYyje Aa
npercnuTa MOoryhHOCTH HaKHaJe T3B. apeKLMOHe BpeJHOCTH 3a CAy4Yaj CMPTH
WJIM TeJleCHe NoBpeJie KyhHOT JbyOUMIla, HAPOUUTO Y KOHTEKCTY OoNpeie/beHe
cucteMaTHKe Baxkeher 3akoHa o 06JHMTralMOHUM OZHOCMMA, Te [IpegHarpTa
I'pabanckor 3akoHuKa Peny6uinike Cpouje.

Kiby4yHe peun: mreTa, aheKioHa BpeJHOCT, KyhHHU Jby OUMall, })KUBOTH b3,
NpaBa XXUBOTUHA.
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Doc. Srdan Radulovié, LL.D.,

Assistant Professor,

Faculty of Law, University of Pristina,
Temporary head office in Kosovska Mitrovica

LEGAL STATUS OF PETS AND PRETIUM
AFFECTIONIS

In domestic legal theory, as well as in judicial practice of the Republic of
Serbia, there is a widely accepted standpoint that animals are property items,
i.e. living movable assets in property law, and dangerous property items in
tort law. However, both views have been seriously challenged by the adoption
of the Animal Welfare Act, and the subsequent amendments introduced into
the Serbian criminal legislation. These norms have ultimately contributed to
creating a solid base for reconsidering the legal status of animals and treating
them as highly distinctive subjects of law.

The current legal status of animals, including pets as a special legal category
of animals which is the focal point of this paper, is debatable. However, the
mere hint that there is a possibility to finally overcome the traditional “animal
= object” concept creates an obligation to review all other civil law provisions
and principles de lege lata, and especially de lege ferenda.

In particular, using both analytical and normative method, the author
analyzes the relevant provision of the Civil Obligations Act and the Draft Civil
Code of Republic of Serbia, and examines the likelihood of awarding compensation
(damages) for pretium affectionis (special affection and attachment) in case of
death or injury caused to a pet.

Keywords: damage, pretium affectionis, pets, animals, animal rights.
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IIpodp. dp Hzop KamGoecku,

PedosHu npogpecop,

IIpasHu ¢pakyamem, YHusepsumem ,I'oye [leaues”, LlImun,
Peny6auka CesepHa MakedoHuja

JINYHM NIOJJALIY - IPEJAMET
CBOJUHCKOIPABHUX O/THOCA?

Kosinko cy iM4HM nojaly Hally, NpeAMeT Halle CBOjUHe, BJaCHUAIITBA?
Jla I ¥ y K0joj MEpU MU MOKeMO GUTH TUTYJIapH MpaBa CBOjUHE HaJl HAIIUM
JIMYHUM nojanuma? Y KoM 060MMy MM MOXEMO pacnoJiaraTh CONCTBEHUM
JIMYHUM INOoJaljMa U Koja Cy jaBHONpaBHa oBJallhemwa Ap:KaBe U JpP>KaBHUX
yCTaHOBA W WUHCTUTYLHja, WM JAPYTUX NPABHUX U QU3UYKUX JIKIA, Ja
KOpHUCTe Hallle JIM4He nojgarke? Jla 1y cy JTMYHU NOAALHU NocTaau cteap? ¥
epy eKcnaH3Wje UHTEpPHETAa, [JPYLITBEHUX Mpexa, eJeKTPOHCKe TProBHHe,
NPUCAYIIKMBaka U HeorpaHWYeHOr MpoToka M npahewa unHpopmauyja,
JIMYHU NOJAALKY U IPUBATHOCT IOjeiJUHALA CY HajyTPOKEHUjU OJ MOCTOjamha
yoBe4yaHCTBa. JIMYHU NoJany Cy KJbydY NPUBATHOCTH CBakKor 4oBeka. /la ju
MOKEeMO Jla Ca4yyBaMO Hally nNpuBaTHOCT? Jla 1M CMO MU BJIACHULIM HAUIUX
JIMYHUX N0aTaKa ¥ Hallle IPUBAaTHOCTH?

K/by4yHe peuM: IMYHH TOAALH, CBOjHUHA, IPUBATHOCT, 3alITHUTA.

17



International scientific conference "Responsibility in the Legal and Social Context”

Prof. Igor Kambovski, LL.D.,

Full Professor,

Faculty of law, University “Goce Delcev’, Stip,
Republic of North Macedonia

PERSONAL DATA: THE SUBJECT MATTER OF
PROPERTY LAW RELATIONS?

Are we the owners of our personal data, and to what extent? Are personal
data the subject matter of our property rights? To what extent can we be the
title holders of the ownership right over our personal data? To what extent can
we dispose of our personal data, and what kind of public-law powers are vested
in the state and state institutions, or other legal and natural persons, to use our
personal data? Have personal data become an asset of value? In the digital age of
rapid expansion of the Internet, social networks, e-commerce, eavesdropping,
and unlimited flow and monitoring of information, personal data and privacy
of individuals have become the most endangered assets. Personal data are the
key to one’s privacy. Can we protect our privacy? Are our personal data and
privacy under our control?

Keywords: personal data, ownership, privacy, protection.
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Joy. op Heana Cumonosuh,
Jloyenm,
IlpasHu ¢pakyamem, YHusepsumem y Huwiy

INTPUBATHOCT U 3AIITUTAIIOAATAKA O
JINYHOCTH

3aKOH 0 3alITUTH MO/IaTaKa O INYHOCTH y HAIIIEM je IPAaBy MAaTUYHU WU
KPOBHHU IPONKC KOjUM je ypeheHa 3amTHTa MojaTtaka O JUYHOCTH. Y OBOM
3aKOHYy yTBpheHa cy Hayesia 3alUTUTE M0AATAaKa O JUYHOCTH, JeUHUCAHU
OCHOBHH MOjMOBHM U MOCTaBJb€HA MpaBUJIa HbUXOBOT NMPUKYIJ/batha, 06paje,
Kopumhemwa, pa3MeHe, NOXpalkbHMBaka M 4YyBama. 3alITUTy MNojaTaka o
JIMYHOCTU MOry ypehuBaTu u Apyry, T3B. CEKTOPCKH, 3aKOHHU, KOjUMa Ce, Ha
TeMeJby OMUITUX MPaBUJIa IITO UX YCTAaHOBJ/baBa 3aKOH O 3alITUTH 110/[aTaKa O
JINYHOCTH, ypeDhyje 3alTiTa y OHOj 06J1aCTH KOjy AOTUYHH CEKTOPCKH 3aKOH, Kao
CBOj OCHOBHHU npeaMeT, ypehyje. (Ha npumep, 3akoHOM 0 paBHUMa NalujeHaTa
rapaHTOBaHO je NMPaBO Ha IMOBEPJ/PMBOCT MOJAaTaKa O 3PaBCTBEHOM CTamby
HalUjeHTa U YCTAHOBJ/bEH HU3 NMpPaBUJa KOjUMa Ce 3alITUTA OBUX, HAPOUYUTO
OCeT/bHBUX, IMYHUX N0J]aTaKa oNepaluoHaIu3yje.)

YcTaBHM 0CHOB 3aKOHa O 3alUTUTH NoJaTaka O JUYHOCTHU jecTe 4J. 42
YcrtaBa PC, kojuM je rapaHTOBaHa 3alTUTA oAaTaKa O JIMUHOCTH, 3abpameHa 1
KaXKibMBa BbUX0Ba yIOTpeba U3BaH CBPXe 3a KOjy Cy NPUKYIJbeHU U ofpeheHo Aa
ce MpUKYILJ/balbe, IpXKatbe, 00pajia v Kopulihewe nojgaTaka o JMYHOCTH ypehyje
NoCe6HUM 3aKOHOM. YCTaBHA Cy IpaBa CBake 0cobe 0 K0joj ce NPUKYN/bajy
noJanu ia o ToMe 6y/ie o6aBelITeHa U Jja 3aTpaky CYJCKY 3alUTUTY y CAYYajy
IbUXO0Be 3JI0ynoTpebe. YcTaB caipu U ipyTe oApesibe Koje ce, HENOCPELHO UIH
N0Cpe/iHO, JOTUYY JIMUHUX NoAaTaka. [Ipe cBUX, TO cy oApes6e 0 3alUTUTH BULIE
JbY[CKUX NpaBa Koja Cy, ICTOBPEMEHO, UJIM JIMYHA NIpaBa UJIM Ce, 3allTUTOM
TUX JbYACKUX NIPaBa, 0OCTBapyje U oArosapajyha salmtura JMYHOCTH NOjeJUHLA
U nojaTaka o keMy. [loMeHHMMO npaBa Ha J0CTOjaHCTBO U CJ060AAH pa3Boj
JIMYHOCTH, HENOBPEeAMBOCT CTaHa, TAajHOCT IHUcaMa M APYrUX cpejcTaBa
OMIITEeHa, CJI060AY MUCJIMA U U3pakaBama... U3 HaBeJleHOTr 3aK/bydyjeMo Aa
ce 3alUTUTOM IojaTaka 0 JIMYHOCTHU ocoba HemocpeAHo 3awTuhyje y camo
jeJHOM JieJs1y CBOje IMYHOCTH U CaMO Yy Be3U Ca je JHUM CBOjUM JIMUHUM [PaBOM
- IpaBoM Ha UH$OpPMaLMOHO caMoopeheme uin HHPOpMaLMOHY IPUBATHOCT,
Kao 0co6eHOr U3pa3a 0laBHO eTabJMPaHOT JIMYHOT IpaBa Ha IPUBATHOCT.

[IpaBo Ha NPUBATHOCT 3alITHAYje HAlll yKyNaH MpUBaTaH }KUBOT, JaBAbEM
HaM cJio60/ie 1a oOApeaUMO Jla U heMo U KOJIMKO ce6e YYMHUTH AOCTYIHUM
JIpyruma, yK/by4yjyhu v Hallle JTUYHe mojaTKe. Mazia 6W 0BU NMoAANU OHUJIH
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3auTuheHu u 6e3 noce6HOr 3aKkoHa (jep cy Zieo npaBa Ha IPUBATHOCT), HUje
Hao/IMeT 0CeOHO 3aKOHCKO ypeheme, ycMepeHo Ha je/laH aclleKT IPUBATHOCTH

- MHPOPMAIIUOHY — ca MPEeLM3HO yTBpHeHUM o6aBe3aMa CBaKOT KO IpeJy3uMa
61JI0 KOjy paZilby 00pajie JUUHUX MoJaTaka U MpaBUMa 0cobe Ha KOjy ce TU
nojany ofiHoce. Y pajly aHaJu3yjeMo JjoMahu NpaBHU OKBUP 3alITUTE NOAaTaKa
0 JIMYHOCTH, yCcarJalleHoCT ca IpuxBaheHUM eBPOICKHUM CTaHJapAuMa U OJTHOC
npeMa rpahaHCKOIPaBHUM CpeJICTBUMA 3aLITUTE NPUBATHOCTH.

Kiby4He peyu: mojany o JUYHOCTH, NIPUBATHOCT, MHPOpMAIOHA
IPHUBATHOCT, 3aKOH O 3alITHUTH [0AaTaKa O JUYHOCTH, IrpahaHCKO IpaBo.
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Assistant Professor,
Faculty of Law, University of Nis

PRIVACY AND PERSONAL DATA PROTECTION

In Serbian legal system, the Personal Data Protection Act is the basic
legislative act that regulates the personal data protection of natural persons.
This Act defines the basic concepts and lays down the principles of personal data
protection and rules relating to collection, processing, use, exchange, storage and
keeping of these data. The protection of personal data may also be regulated by
other laws, the so-called sectoral legislation. On the basis of fundamental rules
laid down in the Personal Data Protection Act, these laws regulate personal
data protection in the field which is their primary subject-matter. For example,
the Patients Rights’ Act guarantees right to confidentiality of data on patients’
health and determines a set of rules that ensure an effective protection of these
sensitive personal data.

The constitutional ground for the Personal Data Protection Act is Article
42 of the Constitution of the Republic of Serbia, which guarantees protection of
personal data, prohibits and sanctions their use outside the purpose for which
they have been collected and envisages that collection, storage, processing and
use of personal data are to be regulated by a special law.

The fundamental rights of every person whose personal date are being
processed are to be informed about that and to seek legal protection in case his/
her data were abused. The Serbian Constitution also comprises other provisions
which either directly or indirectly refer to personal data. Primarily, these are
rules which guarantee protection of fundamental rights and freedoms, such
as the rights to dignity and free development of one’s personality, the right to
integrity of one’s home, confidentiality of a personal correspondence, freedom
of thoughts and expression, etc. This leads to the conclusion that personal data
protection serves to directly safeguard a particular personality right, namely
the right to free informational self-determination or the right to informational
privacy, which is a distinctive expression of the well-established personality
right to privacy.

The right to privacy protects the entire private life of an individual and
ensures one’s freedom to determine whether and to what extent a person will
make oneself available to others, including one’s private information. Although
one’s private data will be protected even without the special law, for they are
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part of the right to privacy and protected as such, special regulations are not
superfluous for they focus on one particular aspect of privacy - informational
privacy; thus, they precisely determine the duties that anyone who stores or
processes personal information about other persons must comply with. The
author of the paper focuses on the normative framework of personal data
protection in Serbia, its compliance with the European standards and approach
to civil law instruments for privacy protection.

Keywords: personal data, privacy, informational privacy, Personal Data
Protection Act, civil law.
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Cn0600a Mudoposuh,
Acucmenm,
Ilpasnu pakyamem, Ynusepzumem y Hosom Cady

OAHOCHUHCTUTYTA AEJIMMUYHE
HUIITABOCTHU ITPABHUX IIOCJIOBA U HAYEJIA
AYTOHOMMUJE BO/BE

WUHCTUTYT Je/JMMUYHE HUIITABOCTU NpPaBHUX IOCJOBa ce Hajuyelihe
npaB/ila JATUHCKOM MakcuMoM utile per inutile non vitiatur, koja nogp>kaBa
H/ejy Aa mpaBHe MOCJOBE KOjU caAp)Ke HEKU HeJOCTAaTaK Tpeba, Kaja 3a TO
nocToju MOryhHOCT, oJp>KaTU Ha cHa3u - favor negotii/contracti, ogHOCHO
favor testamenti. OcuM Te KoHcTaTauuje, y AoMahoj JUTepaTypu ce peTKoO
cpehe geTa/bHUje esabopUparbe YCIOBa HeroBe AONYNITEHOCTH, a joul pehe
ce carjiefjlaBa berosa MHTepakKliyja ca HayeJOM ayTOHOMHje BoJbe. [IpuMeHa
WHCTUTYTa JeJUMUYHE HUILITABOCTH HYXXHO IMOBJIAaYM WUHTEPBEHLHU]Y Ccyha
y CaZp>XUHY NpaBHOr mnocJja. Iben jgomalnaj mpe cBera 3aBUCH 0J, Y3pOKa
HUILITAaBOCTH, CIIpaM 4Yera ce y TeOPHjU PasJIMKyjy TPU BpCTe AeJMMHUYHE
HUIITABOCTU: 06jeKTUBHA, Cy6jeKTUBHA U KBAHTUTATUBHA.

O6uM cyjcke HHTepBeHLMje Y CaAipKUHY NMPaBHOT IMOCJa 3aBUCH U O[]
notpebe Aa ce HeJocTajyha o/pe/i6a HaIOMeCTH APYyroM Koja je y CKJaaay ca
npaBHUM NopeTKoM. JlonyHa HefocTajyhe ofpesibe akTye iM3yje 04rOBOPHOCT
CyZia 1 TO HAPOUHUTO Y OHUM CJy4ajeBUMa Ka/Jia je TOTpe6HO U3HahU XUTIOTeTUUKY
BOJbY U3jaBHOLd, OJJHOCHO CTPaHa NpaBHOT NocJja. Memamwe cyja y caip>kMHY
NpaBHOT NOCJa y NOCTYNKY Hkerobe HOpMaTHBHE KOHTpPOJIe OTBapa NUTame
Jla Y NMpUMeHa NpaBHe YCTaHOBe JieJHMHYHe HULITABOCTH MoJpa3yMeBa
HeralHujy, U y HajMamy pyKy, c/ab/berbe Hauesla ayTOHOMHUje BoJbe. C 063upom
Ha TO Jla NpaBHU [10CA0 NpeJCcTaB/ba jeJUHCTBEHY LieJUHY, N0jeAUHU ay TOPU
3acTyNajy cTaB /ia y NMOIJely HUIITABOCTH NPAaBHUX I0CJ0BA CaMO MPUCTYII
,CBEe WJIM HUIITA" NOJp>KaBa OuyBamwe NPUHLUIA ayTOHOMMUje BoJbe. Y Be3u
ca 0BOM Ip06JiIeMaTHUKOM Ce NT0Ce6HOo jaB/ba MUTAaMbe Ja JIU 0 JONYIITEHOCTH
MHCTUTYTA JeITUMUYHe HULITAaBOCTHU Tpeba 3ay3eTH jeIUHCTBEHH CTaB, UJIU
nak Tpe6a BOAUTH padyHa 0 TOMe Jia JIM ce paJih 0 IPaBHOM INOCJIy inter vivos
WJIM IPaBHOM IOCJIy mortis causa, 6ygyhu Ja y NOToOWmeM cJ1y4ajy He IOCTOjH
MOryhHOCT U3jaBHOLA 1a HAKHAJHOM M3jaBOM CBOje BOJbe OTKJIOHU IPBOGHUTHU
HejocTaTak. C Apyre cTpaHe, Ha leIMMUYHY HULITABOCT Ce MO>Ke IJlefjlaTH Kao
Ha UHCTUTYT KOjUM Ce I0BOJle ¥ CKJaJ, HayeJl0 ay TOHOMHUje BOJbe ca IPaBHUM
NIOPEeTKOM, OZJHOCHO Kao Cpe/iCTBO 3a eJIMMHUHHUCAbe NOC/AeJU1la TpeKopayeha
rpaHMIa ay TOHOMHUje BoJbe. M3/10xeHa npo6ieMaTrKa he 6UTH aHa/IM3KMpaHa
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ca JOKTPUHApPHOr CTAHOBULITA W U3 YIJa CyACKe Ipakce Kako 6U ce U3BeO
3aKJ/by4yaK 0 MOTYRHOCTH M rpaHHIaMa KOer3UCTeHLMje HHCTUTYTa AeJUMUYHE
HULITABOCTH NMPaBHUX II0CJIOBA U HaueJa ay TOHOMUje BOJbe.

KJ'by‘lHe pe4du: JeJIMMHUYHA HUIITABOCT IPAaBHUX IMOCJIOBA, ayTOHOMPIje
BOJbe, OATOBOPHOCT CyZla, HOPMAaTHBHA KOHTPOJIA, CYZACKA ITPpaKCa.
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RELATIONSHIP BETWEEN THE INSTITUTE OF
PARTIAL NULLITY OF LEGAL TRANSACTIONS
AND THE AUTONOMY OF WILL PRINCIPLE

A legal institute of partial nullity of legal transactions is usually justified
by the Latin maxim utile per inutile non vitiatur, which favors the idea that legal
transactions that contain some flaw should, whenever possible, be maintained in
effect - favor negotii/contracti, i.e. favor testament. Apart from this statement,
the domestic literature does not provide an elaborate overview of the conditions
of its admissibility, and even fewer considerations on its interaction with the
principle of the autonomy of the will. The application of the legal institute of
partial nullity necessarily entails court intervention in the substance of the
legal transaction. Its reach depends first and foremost on the cause of nullity,
according to which three types of partial nullity can be distinguished in theory:
objective, subjective and quantitative. The extent of judicial intervention in
the content of a legal transaction also depends on the need to substitute the
missing provision with another stipulation that corresponds to the legal order.
Supplementing of the missing provision actualizes the responsibility of the court,
especially in cases where it is necessary to ascertain the hypothetical will of the
party, i.e. parties to the legal transaction.

The interference of the court with the content of the legal transaction in the
process of its normative control raises the question of whether the application of
a legal institute of partial nullity implies a denial or, at least, a weakening of the
principle of autonomy of the will. Given that legal transaction presents a single
unit, some authors argue that, with regard to the nullity of legal transaction,
only an “all-or-nothing” approach supports the maintenance of the principle of
autonomy of the will. In relation to this matter, the question arises whether the
admissibility of the institute of partial nullity should be viewed in a uniform way,
or whether it would be better to differentiate its application depending on the
type of the legal transaction - inter vivos or mortis causa, since in the latter case
the deceased is unable to remedy the initial defect by a subsequent declaration
of his/her will. On the other hand, partial nullity can be perceived as an institute
that aligns the principle of the autonomy of the will with the legal order, i.e. as
a means of eliminating the consequences ensuing as a result of exceeding the
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limits of the autonomy of the will. The presented subject matter will be analyzed
from the doctrinal point of view and from the standpoint of the jurisprudence
in order to reach a conclusion on the possibility and limits of coexistence of the
institute of partial nullity of legal transactions, on one hand, and the principle
of autonomy of will, on the other hand.

Keywords: partial nullity of legal transactions, autonomy of will, court
responsibility, normative control, jurisprudence.
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Hukoauna Muwryeeuh,
Acucmenm,
Ilpasnu pakyamem, Ynusepaumem y Hosom Cady

JABHOBEJIEAKHUYKA ®OPMA YIT'OBOPA KAO
CPEACTBO 3AIITHUTE HAYEJIA CJ/IOBOJIE
YI'OBAPAIbA

Cyioboza yroBapamwa je jeJHO 07, OCHOBHMX Hauesia YyrOBOPHOI MpaBa
U jeaHa oj MaHudecTalnuja Hayesa NpPUBAaTHE ayTOHOMHje CTpaHa y
rpabaHckonpaBHUM oZHOCUMA. [loA c/060/10M yroBaparha IoJijpasyMeBa ce
TO Jja CTpaHe cJ1060HO 0J1y4yjy NPBO O TOMe Za Jik he yomnuTe 3aK/byYUTH
yroBOp, a IOTOM KOjy BPCTy yroBopa he 3ak/by4uTH, ca KUMe, KakBa he 6UTH
caip>KMHa yroBopa, y Ko0joj dopmu he wuxoBa Bo/ba 6UTH U3paxkeHa, UTA. Kajga
je ped o OBOM NOCJIE/|HbEM, U3 HaveJia CJ1060/e yroBapama iepuBUpa ce HaueJsI0
KOHCEHCyaJii3Ma IpeMa KojeM je 32 IyHOBaXKaH HacTaHaK yroBopa /I0BOJbHA
IPOCTA CarJIaCHOCT BOJbAa YTOBOPHUX CTpaHa. MehyTHuM, o/ 0BOT mpaBuJia MOTY
6uTH npeBUheHH N3y3elH, KAKO BOJbOM YTOBOPHHUX CTPaHa, TAKO U 3aKOHOM.
Jlok yroBapame o6aBe3He ¢opMe KoJ MHavye HepOpMaJIHOT YroBopa HJH
cTpoxe ¢opMe 0/i 3aKOHOM NPONHUCAHe YIIPaBO NpeJcTaB/ba MaHUudecTanujy
c1060/ie yroBapamwa, NponucruBate 06aBe3He GopMe 3aKOHOM TPeICTaB/ba BUJ,
orpaHUYema OBOI Havyesia. HaMeTae o6aBe3He popMe yropopa Hajuenrhe 3a
yroBOpPHE CTpaHe NMoJpasyMeBa U yTPOIIaK BpeMeHa ¥ HoBIa. OBO je moce6GHO
cJIy4aj KoJi HajCTPOXKHUX BpcTa GopMe YroBopa, jaBHOGEJIeXKHUYKOT 3anuca U
jaBHOOEJIeXKHUYKU MOTBphHeHe (cosieMHH30BaHe) MpUBaTHe ucnpase. Ctora,
y4YEeCHUIIM MpaBHOr NpoMmeTa o6aBe3Hy GOpMYy 4YecTO JA0XKHUBJbAaBajy Kao
HenoTpe6HO U cKymo ontepehewe. OHU, 0 MPABUJY, HUCY CBECHU LIUJ/bEBA
KojuMa $popMa y KOHKPETHOM CJIy4ajy CJAYKH, Ka0 HU TOra Jia ce 06aBe3HOM
dbopMoM ¢ jeHE cTpaHe HauyeJso €060/ yroBapakma OrpaHU4YaBa, a ca Jpyre
CTpaHe LWITUTH.

JenaH BUJ 3alITUTE HauyeJsa CJ000/le yrOBapawa 0CTBapyje Kpo3 jeAHy
o, dyHKIMja dopMe yroBopa - GyHKIHMjy 3alITUTE CTPaHa OJ MpeHar/beHor
o6aBesuBama (Warnfunktion, Ubereilungsschutz). TlocpescTBoM o6GaBe3He
¢dopmMe yroeopa, a noce6HO Kajia ce paZid O jaBHOOEJIEXKHUYKOj, CTpaHaMa ce
npy»a MoryhHocT fa jou jeJHOM pa3MucJie 0 IocJeAuliaMa Koje U3 yropopa
HAacCTajy ¥ TOMe /1a JIK JKeJle ’her0BO 3aKJbyderhe. Ha 0Baj HAuMH ce CYIITUHCKH
00e36ehyje ocTBapewme NPBOT ejJleMeHTa CJ0060/e yroBapamwa - CJ060JHO
O/IIy4UBakbe O CTYIamy ¥ YTOBOPHU OAHOC. YuenrheM jaBHOT 6esleXXHHUKA Kao
HEMPUCTPACHOT CTPY4YHhaKa KOju yo30paBa CTpaHe Ha I0CJIeAUIEe 3aK/byYetha
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yroBopa omoryhyje ce fja cTpaHe OJJIYKy O 3aCHMBakby yrOBOPHOT OJHOCA
JIOHECY Tpe3BeHO.

OcuM Tora, weroBuM ydeirtheM y NMOCTYNKY 3aKJ/byuYHUBaka yroBopa
06e36ebhyje ce ocHOBa 3a peasu3alujy Hauesa cja060/e yropapamwa. [log Tume
ce ojpasyMeBa OTKJamame GaKTUIKUX HejeZJHAKOCTH y NO3ULMjaMa CTpaHa
NPUJIMKOM 3aCHMBakba yTOBOPHOT 0HOCA, Kao LITO je TO HIIp. C/1y4aj KaZja yroBop
3aKJ/by4dyje JidIe Koje UMa 60raTo 3Hake U UCKYCTBO y Be3W ca NpeJMeTOM
yroBopa ca JMLeM KOje TUM CTelleHOM 3Hakha U UCKYCTBa He pacnoJaxe. Tako
Heje/lHaKe I03MIMje YyrOBOPHUX CTpaHa MOI'Y Ce HeraTMBHO OJpa3vWTHU Ha
cJ060/1y yroBapatma ciabuje ctpaHe. Taja yjeHaYaBamwy MO3UIHja YTOBOPHUX
CTpaHa JonpuHocu noy4aBajyha ¢yHkuuja (Belehrungs — und Beratungsfunktion)
jaBHOGesiexkHUYKe dopMe yroBopa. OBo 360r Tora LITO Ce pa3jallitbaBakbeM
YUHKEHUYHOT CTakba U IoyvyaBakeM O 3Hayajy M nocjejuliamMa yroBopa of,
CTpaHe jaBHOT GeJie)XHHKa Kao HEeNPUCTPACHOr CTpyukaka jaya mosunuja
cjnabuje cTpaHe y norjefy ydemha y Kpeupawy U 06JIMKOBaWky YTOBOPHOT
OJZlHOCA y KOjU CTyIa.

JlakJjie, orpaHUYaBameM CJ060/ie YyroBapamwa y jeTHOM HeHOM acleKTy,
cj060/1e u3bopa dopme yropopa, 06e36ehyje ce 3auITHUTA OBOT Hayesia y joul
BaXKHUjUM aclleKTUMa, OHMMa KOjH Ce OJHOCE Ha CJI060y CTpaHe /1a OAJY4H O
TOMe /ia Jii he 3aK/byuuTH YTOBOP U CJI060AY /la yTHYe Ha CaJ|pXKUHY YyrOBOpa,
O/IHOCHO Ha ITpaBa ¥ 00aBe3e KOju U3 kbera HacTajy.

KsbyyHe peum: dopMa yrosopa, jaBHOOGesiexkHUYKAa ¢opMa yroBopa,
HayveJIo cJ1060/ie yroBapamwa, HayeJo IPUBaTHE ay TOHOMU]e.
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NOTARY FORM OF CONTRACT ASAMEANSTO
PROTECT THE PRINCIPLE OF FREEDOM OF
CONTRACT

Freedom of contract is one of the basic principles of contract law and one
of the manifestations of the principle of private autonomy of parties in civil law
relations. Freedom of contract implies that the parties are free to decide, firstly,
whether they will conclude a contractat all and, then, what type of contract they
will conclude, who they will conclude it with, what will be the content of the
contract, in what form their will shall be expressed, etc. Regarding the latter, the
principle of freedom of contract entails the principle of mutual consent, according
to which simple consent of the parties is sufficient for the proper conclusion of
the contract. However, the exceptions from this rule may be envisaged, both by
the will of the contracting parties and by the law. While opting for a mandatory
contract form in case of entering into an informal contract or for a stricter
form than the one prescribed by the law is a manifestation of the freedom to
contract, prescribing a mandatory contract form by the law implies a limitation
of this principle. For the contracting parties, a mandatory contract form usually
implies spending a lot of time and money. This is especially the case in the
strictest types of contract form, the notary-public record and the notary-public
certified (solemnized) document. Therefore, participants in legal transactions
often perceive the mandatory form of contract as an unnecessary and expensive
burden. They are usually not aware of the aims that the specific form of contract
serves in a particular case, nor are they aware that the binding form restricts
the principle of freedom of contract but, at the same time, protects the same
principle.

This principle may be protected through one of the functions of the
contract form, aimed at protecting the parties from imprudence (Warnfunktion,
Ubereilungsschutz). By means of the obligatory form of the contract, and
especially by the notary-public record and the notary-public certified
(solemnized) document, the parties are given the opportunity to reconsider
the consequences arising from the contract and whether they want to conclude
it. In this way, the first element of freedom of contract is essentially ensured
- the free choice of establishing a contractual relationship. The participation
of a notary public as an impartial expert who informs the parties about the
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consequences of the conclusion of the contract enables the parties to bring a
rational and reasoned decision on the conclusion of contract.

In addition, the participation of a notary public in the contracting process
provides the basis for exercising the principle of freedom of contract. It implies
eliminating the factual inequalities in the positions of the parties when
establishing a contractual relationship, for example, in case where the contract
is concluded by a person with extensive knowledge and experience on the subject
matter of the contract with a person who does not have that level of knowledge
and experience. Unequal positions of the contracting parties may adversely
affect the freedom of contract of the weaker party. In such a case, the instructive
function (Belehrungs - und Beratungsfunktion) of the notary form of contract
contributes to ensuring an equal position of the parties. Thus, a notary public
as an impartial expert clarifies the facts and instructs the lay parties about the
importance and consequences of the contract, and ultimately contributes to
strengthening the weaker party’s position in terms of active participation in
creating and shaping the contractual relationship.

Therefore, restricting the freedom of contracting in one of its aspects (the
freedom to choose the form of contract) provides protection in more important
aspects of this principle, those relating to the freedom of a party to decide
whether to conclude a contract and freedom to influence the content of the
contract (the rights and obligations arising from this contract).

Keywords: form of contract, notary form of contract, principle of freedom
of contract, principle of private autonomy.
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O TEME/bUMA OAI'OBOPHOCTH BJEPOBHUKA
KO/ BECIIJTATHUX YTOBOPA Y XPBATCKOM
CPEJIHOBJEKOBHOM ITPABY

BecnyiaTHY yroBOpH Hajy4decTaUju Cy IPaBHU IIOCJIOBU y CBAKOJHEBHOM
npaBHOM npoMeTy. HedpopMasiHOCT Koja UX pa3JiMKyje Oof OCTaJUX MPaBHUX
N0CJIOBA C je/jHE CTpaHe OJlaKllaBa HBbUXOBY NMPHUMjeHY, JOK C Apyre cTpaHe
OTexKaBa [IPaBHHU I10JI0Kaj YTOBOPHUX CTPaHaKa y CJy4ajy HoBpeJie yrOBOPHUX
o6Be3a. OroBopHOCT 360l MOBpeJie yroBopHe 06Be3e jejHaKo moraha o6a
yroBaparTeJ/ba, BjepOBHHUKA U A y>KHUKA. Ho, KaKo je 1y>XKHHUK CyKJIaJHO HayeJy
yTUJMTETa YroBOpHA CTpaHa Koja OJf 3aKJbyyewa OecnyaTHOr NpaBHOT
[ocJjia UMa IOHajBUIle KOPUCTH, paclipaBe o o6Be3aMa Kao U KpUTepUjuMa
OJITOBOPHOCTH BjepOBHMKA jOII Cy OJi HACTaHKA HajpaHUjUX PaBHUX CyCcTaBa
pujeTke cy. To He u3HeHahyje 063MpOM /ia ce Ko 6eclIaTHUX yroBopa roTOBO
6e3 U3HUMMKe pajiy 0 I0CJ0BHMMa 3aK/by4eHUM u3Melhy npujaTesba U NO3HAHUKA
06UJbe’XEHUM TOBjepemheM YrOBOPHUX CTpaHaka. TeMes/bu npHBUJIETMpaHe
O/IFOBOPHOCTH BjepOBHMKA y 3ala/JHOEYPOIICKMM IIPAaBHUM CyCTaBHMa, TaKO
M Yy XpBaTCKOM IpaBy MOYMBAjy HAa PUMCKUM NpaBHUM HadejuMa Koja Ccy
NIOCPeACTBOM IPaBHUX HOPMH ius commune peljunupaHa y MoJiepHe oJipefioe
o6Be3HOr mnpaBa. Kako je mpo6sieMaTHKa OJTOBOPHOCTH BjepOBHUKA KOJ,
fecnaTHUX YTOBOpa M30CTaJja y XPBATCKOj 3HAHCTBEHO] JINTEPATYPU OBUM
he ce uctpaxuBamweM, NPaBHO MOBUjeCHOM pall4JaMb0M JOCTYIHUX U3BOpa
XPpBaTCKOT Cpe/lbOBjeKOBHOTI NpaBa Te HBbHUXOBOM KOMIApalydjoM HAcTOjaTH
YTBPAUTHU TEMeJbU OTOBOPHOCTH NMOCY[UTE/bA, OCTABOAABLA Te JapoBaTesba
y XpBaTCKOM IIpaBy aJu U Mo6JMXKe 06pa3/IoKUTHU pas3Jso3y 3a jeJMHCTBeHa
pjelierwa cajp>kaHa y 3aKOHY 0 06BE3HUM 0JJHOCHUMa.

K/by4He pujedu: 6ecrjiaTHU YTOBOPH, HayeJsIo YTUIUTETA, O TOBOPHOCT
BjepOBHHUKA, Cpe/IHbH BHjeK, 3aKOH 0 06BE3HUM OJTHOCHUMA.
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THE FOUNDATIONS OF CREDITOR'’S LIABILITY
IN GRATUITOUS CONTRACTS IN CROATIAN
MEDIEVAL LAW

Gratuitous contracts (bailments) are the most common legal affairs
in everyday legal transactions. On the one hand, their informal nature that
distinguishes them from other legal affairs facilitates their application; on
the other hand, it complicates the legal position of the contracting parties in
case of breach of contractual obligations. Liability for breach of contractual
obligation equally affects both contracting parties: the creditor and the debtor.
In accordance with the principle of utility, the debtor is a contracting party
that benefits most from the conclusion of a gratuitous contract. However, the
discussions about the creditor’s obligations and the liability criteria have been
quite rare ever since the development of the earliest legal systems. This is not
surprising given the fact that the gratuitous contracts are, almost as a rule,
concluded between friends and acquaintances, and marked by the trust of the
contracting parties. The foundations of the privileged liability of creditors, both
in Western European legal systems and in Croatian law, are based on Roman law
principles, which have been entered into the modern law of obligations through
reception of the ius commune legal norms. As the issue of creditors’ liability in
gratuitous contracts has not been sufficiently examined in the Croatian scientific
literature, this research is aimed at exploring and establishing the legal grounds
of liability of the lender (creditor), the depositor, and the donor in Croatian law,
by analyzing and comparing the available historical sources of Croatian medieval
law. In that context, the authors will also discuss in more detail the reasons for
enacting the unique legal solutions contained in the Croatian Obligations Act.

Keywords: gratuitous contract (bailment), principle of utility, creditor’s
liability, Middle Ages, Croatian Obligations Act.
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YTULA]J IAHAEMU]JE BUPYCA COVID-19 HA
OC/IOBOBEILE OATOBOPHOCTH 3A LITETY Y
YrOBOPHUM O/IHOCHUMA

[Iporsamerse ryo6asHe naHjgeMuje Bupyca COVID-19 (kopoHaBHUpPYC) o[,
ctpadHe (CBeTcke 34paBcTBeHe opraHusauuje gaHa 11.03.2020. ropune je
vctopujcku gorabaj yuje he nocseaune 6UTH JaleKoCeXHe y NMPUBPELHOM,
MOJIUTUYKOM, APYLITBEHOM U MpaBHOM mnorJieny. [locieguue Ha eKOHOMU}Y U
npuBpefy ce Beh apacTuyHO pedJiekTyjy. [esaTHOCTH y KOjUMa je BULIE Of,
50% koMnaHMja M3jaBUJIO Ja UMajy 3HadajHe IOC/aefulie Ha MOCJ0Bame Cy
NyTHUYKe areH1iyje, yCayXKHe J1eJaTHOCTH, IPEeBO03 U CKJIAJUIITEbE.

[locTaBba ce nmuTamwe Kako mnaHgemuja COVID-19 moxke 6uUTH pasJor
eKCKyJ/nalLuje OArOBOPHOCTH 3a YrOBOPHY IUTETY ycJeJ HeuCHymemwa WId
Kallllbekba Y UCNIyhey YTOBOPHUX 00aBe3a, Kao U Jia JIM ce paJid O BUILOj CHUJIH.
[eHepasHo, He yJsazehu y MNpaBHA TyMadewa, jacHO je [Aa NaHAeMHja
KOPOHABUPYCOM NPeACTaB/ba BUIILY CUJY, KA0 CIIOJbHU U aTUNHUYHU Aorabaj Ha
Kora oiiTeheHU HUje MOTao YyTULATH, Tj. HUje ra MOrao nNpeABUAETH, U3behu
WU OTKJOHUTH. MehyTuM, oBaj peHoMeH Hehe GUTHU ayTOMATCKU IPUMEH/bUB
y CBUM IPaBHUM CHUTYyallljaMa U YTOBOPHUM OJTHOCHMa, 6e3 Jla ce UCTU MPaBHO
ompaBJa M JOKake aKTHBUpaweM KJjaysyJje Bulle cujie. 063MpoM Jja y
EBpOIICKOj YHUjU HUCY Y UCTO BpeMe Jl0HeTe orpaHUyYaBajyhe Mepe, Kao U Jia
OoHe HHUCYy YHUGPOpPMHOI cajpkaja y MoIJeAy IOCTyNawa, TO he cBaku
KOHKpeTaH CJIy4yaj Be3aH 3a NpeKOTpaHHYHe, ajlu U YHyTpalllkbe 0JHOCe OGUTH
cnenquduyaH M 3axTeBaTU NoceGaH NPUCTYN Yy NOrJeAy OLieHe Ja Ju je
HaCTyNWIa BUIIA CUJIA KAo pasJior ocjio6ohema 0JrOBOPHOCTH 3a IUTETY YCAe,
Kplllema YroBOpHe ob6aBes3e.

AyTopu ce y paay 6aBe yTullajeM naHJeMHuje KopoHaBupycom COVID-19
Ha UClOylele o6aBe3a y JABOCTPAHOTEPETHUM NPAaBHUM OJHOCUMA, U TO Y
C/1y4ajy Kajla HeKa 0] yTOBOPHUX CTpaHa HUje y MOryYNHOCTH Ja UCIYHU CBOjy
06aBe3y WM MaK KaCHU y UCOYHewmy HCTe. Y paAy ce aHaNIU3Upajy
3aKOHO/IaBHA pelllerha U J0Calallika CyAcKa npakca Peny6uinke Cpouje u
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Peny6sinike XpBaTcKe N0 HaBeJeHOM NMUTawy, Kao U oApeade MehyHaposHor
mpaBa (KaJa ce pajyd O JBOCTPAaHOTEPETHUM YTOBOpHMA ca CybHjeKTUMa U3
Tpehux 3eMasba). OuekuBamwa ayTopa Cy Ja he CIpoBeJEHO HUCTPaXKHUBakbe y
OBOM 4YIAHKy JONPUHETH MNPUMEHU Y MpaKCH, MOCce6HO KOJ TProBHUHCKUX
CropoBa Koju he ce HEM30CTaBHO MOjaBUTH Y paay KOMIIaHHWja U Ipely3eTHUKA,
063upoM fa ycnep nangemuje COVID-19 Hucy 6uiu y MoryhHOCTH Jja UCIyHe
yroBOopHe o6aBe3e Ha BpeMe.

K/byune peum: COVID-19, kommaHuje, OArOBOPHOCT 3a UITETY,
TPTOBUHCKONPAaBHU yTOBOPHU OJJHOCH.
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THE INFLUENCE OF COVID-19 VIRUS PANDEMIC
ON EXCULPATION OF LIABILITY FOR DAMAGE IN
CONTRACTUAL RELATIONS

The declaration of the COVID-19 virus (Coronavirus) pandemic by the
World Health Organization on 11 March 2020 is a historic event which will
have far-reaching economic, political, social and legal consequences. The effects
on the economy and industry are already being drastically reflected at both
national and global level. More than 50% of travel agencies, services,
transportation, cargo and warehousing companies have already reported that
their business activities have been substantially affected by the current
developments.

The question arises as to how the COVID-19 pandemic may be the reason
for the exculpation of liability for damage, or for non-performance or delay in
fulfilment of contractual obligations, and whether it constitutes a force majeure
(vis major). Generally, without entering into legal interpretations, it is clear that
the Coronavirus pandemic is a force majeure, which is defined as an external
and atypical event that could not have been predicted, avoided or eliminated by
the affected (injured) party. However, this event will not be automatically
applicable in all legal situations and contractual relations, without being legally
justified and proven by activating the force majeure clause. In the European
Union, given that restrictive measures have not been adopted at the same time
and that they are not uniform in terms of state conduct, it implies that each
particular case related to cross-border and internal relations is highly specific
and will have to be approached on its own merits in terms of assessing whether
the force majeure event is the reason for discharging the non-performing party
from liability for damage resulting from breach of contractual obligations.

In this paper, the authors examine the impact of the COVID-19 pandemic
on the performance of obligations in bilateral legal relations, in cases where one
of the contracting parties is unable to perform or is tardy in performing its
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obligations. The authors analyze the legislative solutions and the judicial
practice (case law) of the Republic of Serbia and the Republic of Croatia on this
matter, as well as the provisions of international law concerning bilateral
agreements with entities from third countries. The authors expect that the
conducted research will contribute to improving the implementation of this
institute in practice, particularly in trade disputes (which will inevitably ensue
as a result of the COVID-19 pandemic) among the defaulting companies and
entrepreneurs that were were unable to fulfil their contractual obligations on
time.

Keywords: COVID-19, companies, liability for damage, trade disputes,
contractual relations.
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JAoy. op Muxajao lleemkoesuh,
Jloyenm,
IIpasHu ¢pakyamem, YHueepsumem y Huwiy

CIIOPHHU CJIYYAJEBHU Y3POYHOCTHU Y
OAULITETHOM IIPABY

KaysasiHoCT u/uv y3podHa Be3a je oHOC M3Mehy JiBe IojaBe, y3poKa U
nocJjejfule, MpU 4YeMy je Y3pOoK BpeMeHCKH NpeTXoAuo nocjeauuu. Jla 6u
IITeTHUK CHOCHO TpahaHCKONPaBHY 0/ITOBOPHOCT, HYKHO je J1a u3Mmelhy merose
pajilbe WM IPONYIITakha U LITETeE KOja je MoroAuJa outeheHor nocToju ogHOC
y3pouHocTHu. 300 nponucyje (4. 154, ct. 1) , Ko ApyroMe npoyspokyje mreTy,
Jly>KaH je HAKHaJUTH je...”

Y3po4HOCT y OALITETHOM INpaBy KMMa BeoOMa BaXXHy VYJOTy: TO je
yCJIOB OJTOBOPHOCTU U NMpeTHOCTaBKa NMpPUIUCHBamwa lITeTe oApeheHOM
MOoHallaky, OJHOCHO AYXXHUKY. OHa ocTBapyje pasinuuTe ¢GyHKIHje:
$YHKIMjy 3aCHUBaWkaorOBOPHOCTH, QYHKLUjy NpUIKCHBaWka NOCJAeAUIa,
aJii U cynpoTHY QYyHKIMjy orpaHUYaBamka OJrOBOPHOCTHU. Y HajBeheM 6pojy
cJlydajeBa, Y3pOYHOCT MPUJIMKOM HacTaHKa KOHKpeTHe LITeTe HUje CIOpHa.
MebhyTuM, )KMBOT CTBapa CUTyalHje Koje He caMo /ia Cy TEOPUjCKU 3aHUMJbUBE,
Hero 3axTeBajy U IparMaTU4Ha pellewa. TakBe cy ciaesehe cuTyanuje: mreta
ce jaBJ/ba Yy BUJy NpeBEHTUBHUX TPOILKOBA, Ia U3IJ/e/a Kao Ja je nocjaesuna
,CTapuja” oj, y3poKa; BUlle LITeTHUKA je MOBE3aHO 3a UCTOM IITETOM, I1a Ce
JONPUHOCU He MOTY YTBPUTH; BUIIEe NOTEHIUjaJIHUX IITETHUKA je U3BPIIUJIO
HITETHY Pajiiby, aJI¥ je caMo jeJIHa MOro/iuJa olTeheHoT; y HEKUM CUTyalMjaMa
JleJlyje HEKOJIMKO CUMYJTAHUX, ajJld He3aBUCHUX paKkTopa, uau cy dpakTopu
CYKLleCUBHU U NOBe3aHY; y3poyHU PakTopu U3 chepe LITETHUKA ey
3ajeHO ca pakTopuMa U3 chepe owmtTeheHor (ycaes Hwerope npegucno3nnuje
WJIM IpEKOMEpPHE peakiuje).

HapouuTy nakmy NpHBJAYM XMINOTETUYKH Kay3aJIUTeT, KOjU ce jaBsba
y [iBa BUJa, Kao: 1) NIpeKMHYTH Kay3aJuTeT (HNOP. KaJjla CMPTHO NMoBpeheHa
)KMBOTHHA, 3a YMjy NOBpPeJly OATrOBOpa IITETHHUK, CTPaja y MOXapy KOjH je
13a3Bao beH BJIACHUK); UJIH 2) pe3epBHU y3POK, I/le HAKOH LITeTHOT Jjorahaja
HaCTyNH ApYyry, KOju OM UCTY WITETY U3a3Bao (HIp. IMlle A YHUIITH O6alUTy JuLa
B, na cyTpazaH nomnjasa yHULITH LieJI0 HaceJbe). Paj UCIUTYje KaKo O IUTETHO
IpaBo pelllaBa IOMeHyTe NpobJjeMe.

K/by4yHe peuM: y3poK, I0CJIeINIa, OATOBOPHOCT, LITETA, 0GJIUraruje.
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Doc. Mihajlo Cvetkovié, LL.D.
Assistant Professor,
Faculty of Law, University of Nis

PROBLEMATIC CAUSATION CASES IN TORT LAW

Causality or causation is the cause-effect link or relation between two
events (the cause and the result), where the cause precedes the consequence
in time. One of the essential elements of liability in torts is the presence of the
causal link between the tortfeasor’s commission of a tortious act (or omission
to act) and the resulting damage sustained by the injured party. The Serbian
Obligation Relations Act reads: “Whoever causes harm to another is obliged to
compensate the damage...” (Article 154, para. 1 ORA).

Causation plays a very important role in tort law. It is the prerequisite
for establishing tort liability and the presumption for attributing damage to
a particular tortfeasor or designating a particular conduct as a detrimental
(tortious) act. Thus, it has various functions: to establish tort liability, to designate
the detrimental conduct and attribute the consequences to the torfeasor’s act,
but it also has the opposite function of limiting one’s liability. In most cases
involving the occurrence of specific damage, causation is not disputable.
However, life generates fairly complex and theoretically interesting situations
which call for pragmatic solutions. Some examples are illustrated in the following
scenarios: damage occurs in the form of preventative costs, for which reason
the consequence appears to precede the cause; multiple tortfeasors are linked
to the same damage, for which reason it may be difficult to establish their exact
contribution to damage; several tortfeasors have committed the wrongful acts,
but only one of these wrongdoings resulted in damage; in some situations, there
are several simultaneous but independent causation factors while, in other
cases, the factors may be successive and related; the causation factors from
the tortfeasor’s sphere of action may act in conjunction with the causation
factors from the victim’s sphere of action (due to the victim’s predisposition,
vulnerability or overreaction).

Hypothetical causality is a particularly interesting type of causality, which
occurs in two forms: 1) interrupted causality (e.g. when a fatally injured animal,
which the tortfeasor is responsible for, is killed in a fire caused by its owner); and
2) a “back-up” causality, which occurs when one detrimental event is followed
by another detrimental event, which would cause the same damage (e.g. person
A destroys the garden owned by person B, and the next day the flood destroys
the entire area). This paper examines how these disputable issues are resolved
in tort law.

Keywords: causation, cause, consequence, tortliability, damage, obligations.
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IIpodp. dp Mapuja Herwwamoauh,
PedosHu npogpecop,
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OATrOBOPHOCT BPOJAPA 3A POBY IIOBEPEHY
HAYYBAIGE Y TOKY IIPEBO3A POGE MOPEM

OAroBOPHOCT BJIACHUKA 6poZia Kao 6pojapa y Moryiey HakHa/ie IITeTe y
pPUMCKOM IpaBy 6uJIa je oapehuBana in solidum (3a 1jeo u3Hoc). O0BaKBoO peliemne
ONpaB/JlaBaHO je YUILEHUIIOM [ia je OCHOB 6pojJiapeBe OJrOBOPHOCTHU OuJa
eroBa voluntas, Koja je ynpaBo HajBHllle JoJla3uJia 10 U3pakaja MPUJIUKOM
MMeHOBama oJpeheHor sinia 3a KanetaHa 6pojia. C 063MpoM Ha TO Jja je IpaBHU
1ocao MoBOJIOM IpeB03a, 6e3 063upa Jia ik Ce paJjuJio 0 MPeBo3y pode UIu
NyTHHKA, KaneTaH 6po/ia 3aK/by4ro 1o Hapehewy pater familias-a viu BaacHUKa
Opo/1a, Kao HkeroB 3aCTYIHUK Y TOj CUTYallUjH, MPETOp je yCTAaHOBHO COUAAPHY
TYX0y NpoTHUB pater familias-a niv BJacHUKa 6pojia. BucOK HUBO 0ZT0BOPHOCTH
BJIACHUKA 6pojia 6uJa je mocjefuia cxBaTaka [Jia je JYKHOCT CBAKOr pater
familias-a 6una fa 6puHe ¥ nas3u ,Kora Mo/, CBoj KpoB npuMa” U KOMe IoBepaBa
BpLIEH-€ COTNICTBEHUX MOCJ0BA. ¥ C/Iy4ajy HEMOLUITOBAaKkha IPaBUJIa O CABECHOM
U OpPHKJbUBOM M360py KameTaHa 6pojia KOMe je OUJI0 TOBEPEHO yIpaBJ/batbe
6pojoM, 6UJI0 Ja je 1o TOora AOIIJIO HAMEPHO UJIM U3 Pa3Jiora HeGPHIKJbUBOCTH,
pater familias je 6vo gy»aH a WU HAJOKHAIU LITETY in solidum wuiu na npena
IeJUKBeHTa olTeheHOM y mancipium, Kako 6M CBOjUM PaJioM HAaJOKHaJHUO
ryoMTaK y UMOBUHU TYXKHOIIA.

K/by4He pe4un: oiTOBOPHOCT BJIaCHUKA 6poja, pUMCKO IpaBo, voluntas,
in solidum, mancipium.
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Prof. Marija Ignjatovié, LL.D.,
Full Professor,
Faculty of Law, University of Nis

SHIPPER’S RESPONSIBILITY FOR SAFEKEEPING
THE ENTRUSTED GOODS DURING TRANSPORT
BY SEA

In Roman law, the responsibility of the ship owner (dominus navis) for
the compensation of damage caused during the transport of goods by sea was
determined in solidum (for the whole amount). This kind of solution was justified
by the fact that the ship owner’s responsibility was based on his voluntas, which
was most prominent in the course of appointing the ship captain (magister navis).
Given the fact that the ship captain concluded the contract for the transport of
goods or passengers on the order of the pater familias or the ship-owner, acting
as their representative in the given legal transaction, the praetor instituted a
solidarity action against the pater familias or the ship-owner. The high level of
the ship owner’s responsibility was the consequence of the understanding that
the duty of every pater familias was to take care who he would “take under his
roof” and who he would entrust with the performance of his business affairs.
In case of disregard of the rules governing the prudent and conscientious
selection of the ship captain who was to take command of the ship, irrespective
of whether it was the consequence of a deliberate or a reckless act, the pater
familias was obliged either to reimburse the damage in solidum or to deliver
the wrongdoer (delinquent) to the injured party in mancipium, which ensured
that the wrongdoer would reimburse the claimant’s property loss or damage
through his work

Keywords: Roman law, shipowner’s responsibility, voluntas, in solidum,
mancipium.
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Aejan ITuaunosuh, macmep npaaa,

Buwu acucmenm,

IIpasHu ¢pakynamem, YHusepsumem y barsoj Jlyyu,
Peny6auka Cpncka, bocHa u Xepyezo8uHa

BJEIITAYKA UHTEJIMTEHLU]JA: U3A30BU Y
OALITETHOM ITPABY

Kao pe3ysiTaT TeEXHOJOUIKHUX HHOBAIIK]ja, JaHAC CBE BUIIIE HAa 3HAYajy A06H]ja
ynoTpe6a Bjemtadyke uHTeaurennuje (BU). O6jektu (cuctemu uau ypehaju)
0a3upaHU Ha BjelITAa4YKOj UHTEJHUTEeHIIHjH, KAao IITO Cy ayTOHOMHA BO3WJIA,
pOGOTH 3a mbery, IpOHOBHU, MAMETHU T'PAZiOBU U OCTAJIM, Makhe WU BHUIIE,
ayTOHOMHHU CUCTEMH, MOTY IPOY3pOKOBaTH 1WITeTy. [la Jiu cy TpaAuLIMOHATHA
IpaBHA NpaBuJja OJLITETHOT MpaBa moJo6HA Ja oMmoryhe HakHaJAy LITeTe
IPOY3pPOKOBaHE YIOTPEOOM ay TOHOMHUX CUCTeMa Oa3UpPaHUX Ha BjelITAYKOj
WHTeaureH1uju? [lpaBHa Teopuja, Hoce6HO MHOCTpPaHa, MOKyIIaBa J1a HOHYAU
moryhe ogroeope. Takohe, ko 6u o/roBapao 3a IITETY U MO KOjeM OCHOBY:
Jla JId BJIACHUK, KOPUCHUK, IporpamMep, mpoussohay uiu ayTOHOMHH 06jeKaT
fasupaH Ha BjelmTaykoj WHTeaureHnuju? llu/p pana je aHanuza gomaher
OJZLUTETHOT NpaBa, aJlu U NpaBa ApxkaBa uyiaHuua EY, npaBa EY u CA/l kako
60U ce uaeHTHUPUKOBAJIM HU3a30BU ca KojuMma ce cycpehe ojmTeTHO mpaBo y
OBOM JIOMeHY W Moryhu mnorjieid Ha Mpo6JieM Koju 60U GUIM 6a3upaHU UJIU
Ha nocTojehuM MpaBUJIKMa OJIITETHOr MPaBa UJU Ha JpyrayujeM KOHLENTY
OBUX NpPaBUJIA.

K/byuyHe pHjeum: BjelITauka MHTEJWUTEeHIH]ja, OAITETHO NPaBo, PO6OTH,
IITETa, U3a30BH.
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Dejan Pilipovié, LL.M.,

Senior Assistant,

Faculty of Law, University of Banja Luka,
Republika Srpska, Bosnia and Hercegovina

ARTIFICIAL INTELLIGENCE: CHALLENGES IN
TORT LAW

As aresult of technological innovation, the use of artificial intelligence (AI)
is becoming increasingly important today. Objects (systems or devices) based on
artificial intelligence, such as autonomous vehicles, care robots, drones, smart
cities and other (more or less) autonomous systems can cause damage. Are
traditional tort law rules adequate for securing the compensation for damage
caused by the use of autonomous systems based on artificial intelligence? Legal
theory, especially foreign theory, has been trying to offer possible answers.
Moreover, who would be liable for damage (the owner, the user, the programmer,
the manufacturer or the autonomous Al-based object as a tortfeasor) and on
what grounds? The aim of the paper is to analyze the domestic tort law, as well
as the law of EU member states, EU law and USA law, to identify the challenges
for legislators, legal scholars and courts in this domain and possible approaches
to the problem that would be based either on existing tort law rules or on a
different concept of these rules.

Keywords: artificial intelligence, tort law, robots, damage, challenges.
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Aoy. dp Tamapa Byphuh-Musoweaguh,
Jloyenm,
IIpasHu ¢pakynamem, YHusepsumem y Kpazyjesyy

IIOKJIOH 3A CJIYYA] CMPTH Y CPIICKOM
ITPABY

YroBop o MOKJIOHY 3a CJy4aj CMPTH cHelqudHUYaH je MPaBHU UHCTUTYT
KOjH je 6yZ1M0 MaKkby paBHe jaBHOCTH 0/ HACTAHKa I1a /[0 IaHac, U CMaTpa ce
jeAHUM 0[] HajCJ0XXEHUJUX NMUTaka Y HACJeLHONPAaBHO] JOKTPUHU. therosa
MpaBHa NMpPUPOJA PA3HOJIUKO je ompefe/bUBaHa y UCTOPUJCKOM pPa3BoOjy, O
JIOGPOYMHOT U jeJHOCTPAHO OINO3UBOr pacHoJjarama 3a CJAy4aj CMpTH, A0
CBOjeBPCHOT MOJIAJIUTETA YyroBopa 0 MOKJIOHY (donatio post mortem) Kako ce
JlaHac MpeTeXXHOo NmouMa y AoMahoj nmpaBHOj AOKTPUHU. OBaj MpaBHU MOCA0
MMa AyTy TPaJHUIUjy Yy CPIICKOM rpahaHCKOM MpaBY U By4de KOPEHE joLI O/ O
3akoHonpaBuJia CBeTor CaBe, npeko Cpnckor rpahaHckor 3aKoHUKa U3 1844.
rofivHe, 10 JJaHALIKBUX JlaHa. YTOBOD O NMOKJIOHY 3a CJy4Yaj CMPTH je KOMIIJIeKCaH
NpaBHU HWHCTUTYT KOjU MHKOPIOpHILIE eJleMEHTE CBOjCTBEHE U MPaBHUM
MIOCJIOBMMA HACJIEJTHONPABHOT X OHUM 06JIMTal{HOHONPABHOT KapaKTepa, ITo
YHOCH HeJIOyMHUIy V MOTJieAy oJipehuBama merose npaBHe npupoge. [lpaBHy
NpPUPOAY OBOT HHCTUTYTA OllpeJie/byje 3Hayaj YUNHbEHULe CMPTH 3a CaM IpaBHU
10Cao0 U BheHa KBaJsuduKalyja Uiy Kao Kay3e 0BOT MPaBHOT OCJIa UJIM Ka0 poKa
[0 4Mjer HacTylamwa je OJJIOXKEeHO CTBAapPHOIIPAaBHO [JIejCTBO OBOT yroeopa. Ha
NpeTXOJHO HaJloBe3yje ce MUTake 0M03MBOCTH OBOT IIPAaBHOT 10CJIa, a 0 T0BOP
Ha WeraycMepaBalpaBHY IPUPO/JY OBOT yTroBOpa BULIe Ka HacJleJHONpaBHOj UJIU
06JIMTalMOHOIIPABHOj. YKOJIMKO OU Ce HEOOIMO3UBOCT OBOT yroBopa 3apiKaJjia
Kao beroBo GpyH/[aMeHTaJHO CBOjCTBO, OGJUTallMOHOIPABHU KapaKTep OBOT
yrosopa 610 61 MoTBphEH, 1 10 CBOjOj MIPHUPOIU OH OU PeiCTaB/bao MOJATUTET
yroBopa o nokJoHy. Ca jpyre cTpaHe, yKOJHKO 61 Ce MOILJIO OJ IPETHOCTABKE
Jla je OO3UBOCT KerOB KOHCTUTYTHUBHU €JIeMeHT, 0Baj yroBop 61 60 AUPEKTHO
CyNpOoCTaBJ/beH MPUHLUIY HEONIO3UBOCTU KAa0 TeMe/bHOM Hayesy yrOBOPHOT
paBa, IITO I0BOJAY V NMUTakhe BeroBo oJpeheme Kao 06UralMOHONPABHOT
yroBOpa ca JIejCTBOM inter vivos ¥ ocTaBJbalbe TpaHUIla U3MeDhy pacnosiarama
3a KMBOTA U 3a cjay4aj cMpTHU. Y uspabheHom Hanprty rpahaHckor 3akoHHKa
Peny6sinke Cpbuje ofpehuBarme npaBHe NMPUPOJie OBOT yroBopa JA0JaTHO ce
yCJIOKHbaBa 3aTo WITO je MPEeJJIOXKEeHO jeHO crenuUYHO pellere, IpeMa
KOjeM ce MOKJIOHOAABIY IIpU3Haje NpaBo ON03MBa, U TO YCJI0BHO, 3a CJAy4aj Aa
paHuje HacTaHe CMPT NOKJOHONPUMIA Y OLHOCY Ha NOKJIOHOZaBLa. YIIpaBo
360r Tako JedUHUCAHOT YCJIOBA, HUje HajjacHUje IITa je OWJIAa UHTEHIHja
3aKoHoZaBLa. /la /M je vjieja fa y CKJIaZy ca lbberoBOM yTOBOPHOM NPUPOAOM
npeABUU HEOMO3UBOCT Kao MPaBUJIO, 2 MOIYNHOCT OM0O3MBa caMoO OH/ZA Kaza
ce ocyjehyje mpaBHa cBpxa 0BOT intuitu persone pacrnoJiaramwa, Uy /ia Ha 0Baj
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Ha4yMH YKaXKe HA 3Ha4aj YUbeHULe CMPTH 32 IPUPOAY IPABHOT M0CJ1A U HETOB
HOTEHIUja/IHU HAcJeJHONPAaBHU KapaKTep nope 06/1UralioHONPaBHOT, KOjU
ra vM3/iBaja oJj TANIUYHOI OGJMranuoHonpaBHor yrosopa? OTyza, y HaupTty
peJJIo’KEHO 3aKOHCKO pellerhe 3acayXKyje MocebHy NaXKiy IpaBHE JOKTPHUHE,
KakKo 61 ce Ha 6a3W aHaJIM3€e NPAaBHE reHe3€e OBOT HHCTUTYTA, a NOCEOHO CPIICKe
paBHe TPaJiMIivje, HA OCHOBY eKCIJIMKallije MOJaJUTeTa y KOjUMa Ce jaBJba
y caBpeMeHUM IpaBHUM CHCTeMHUMa U nopehema ca npeasoroM us Hanpra,
JNedUHNCAO0 MPABHOMOJUTHUYKH I[M/b 3aKOHCKOT ypeherma MOKJIOHA 3a C/1y4aj
CMPTH U AaJI1 IPEJJI0O3U HAIOTPa/ikbe MOHYH)EHOT KOHLENTa.

K/by4He pedu: npaBHU M0CA0 UHMeP 8UBOC, TPABHU I0CA0 Mortis causa,
yroBOP O MOKJIOHY 3a CJ1y4aj cMpTH, donatio mortis causa, donatio post mortem.
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A GIFT IN CONTEMPLATION OF DEATH IN
SERBIAN LEGISLATION

A gift in contemplation of death (donatio mortis causa) is a specific legal
institute that has always attracted the attention of legal professionals. It is
considered to be one of the most complex issues in succession law doctrine. Its
legal nature has been defined in diverse legal terms throughout its historical
development, ranging from a gratuitous and unilaterally revocable disposition in
view of death to a sui generis modality of the gift contract (donatio post mortem),
the latter of which is the prevailing approach in the domestic legal doctrine
nowadays. This legal institute has had a long tradition in Serbian legislation,
drawing its roots from Saint Sava’s Nomocanon, through the Serbian Civil Code
of 1844, to the contemporary civil law.

A gift in contemplation of death (donatio mortis causa) is a complex
legal institute which incorporates elements inherent to legal institutes of
both inheritance and contract law character, resulting in ambiguity in terms
of determining its legal nature. The legal nature of this institute has been
determined by the significance of the fact of death for the legal transaction itself
and its qualification either as the causa of this legal transaction or as the time
limit until which the the substantive effect of this contract has been postponed
(i.e. when the contract takes effect). This issue is correlated with the question
of revocability of this gratuitous legal transaction; the response to this question
is the decisive factor in determining the legal nature of this institute which may
have prevalent succession law or contract law features .

If its irrevocability remained its fundamental feature, the predominance of
the contractual character and effects of this institute would prevail, and by its
very nature it would constitute a modality of the gift contract. On the contrary,
if revocability were to be assumed as the constituent feature of this contract, it
would directly oppose the principle of irrevocability as the fundamental principle
of contract law, which further calls into question its designation as a binding
contract with the effects inter vivos and also compromises the setting of clear
boundaries between the dispositions for life and the ones in contemplation of
death.

In the Draft Civil Code of the Republic of Serbia, the designation of the legal
nature of this contract has been additionally convoluted by introducing a specific
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solution which envisages that the donor is granted the right to revoke this
contract, in case the the donee dies before the donor. As the condition is defined
in such terms, the legislator’s intention remains vague. What was the governing
idea of this provision: was it based on the idea to envisage irrevocability as a
general rule, in line with the contractual nature of this legal transaction, and
to envisage a possibility of revoking it only in case where the legal purpose of
this intuitu personae disposition is frustrated, or was it intended to indicate
the importance of the fact of death to the legal nature of this contract and thus
emphasize its possible succession law character (in addition to its contract law
nature), which distinguishes it from a typical contract?

Hence, the legal solution proposed in the Draft Civil Code of the Republic
of Serbia deserves special attention of the legal doctrine. Based on the analysis
of the genesis of this legal institute and especially of respective Serbian legal
traditions, while taking into account the rationale of its diverse modalities in
comparative legal systems, it is essential to determine the aim of the legislative
policy regarding the proposed regulation of donatio mortis causa and possibly
develop de lege ferenda solutions for upgrading the proposed concept.

Keywords: legal transaction inter vivos; legal transaction mortis causa; a
gift in contemplation of death, donatio mortis causa, donatio post mortem.
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EYTAHA3HWJA KAO PA3JIOI HEAOCTOJHOCTH
3A HACJIEBUBAIGE

HepoctojHocT 3a HacnehuBamwe, kao rpabaHckompaBHa KasHa, ce
IpUMemyje caMo y 3aKOHOM INpe/iBUheHuM ciayvajeBUMa. CpICKU 3aKOHOJaBall
TaKCAaTHUBHO HABO/JU pasJjore HEJOCTOJHOCTH, 1A Ce YMHHU Jla HEMA AUJIEMA Y
norjeAy NpvMeHe 0BOT UHCTUTYTa. MehyTuM, Kol yMUII/bajHOT Y6HUCTBA UIH
HoKylIaja youcTBa 0CTaBHUOLA, KA0 pasJiora 3a HeJOCTOjHOCT, HAU/JIa3uMO Ha
Hegoymuny. /Jla v eyTaHasuja, UM YyO6UCTBO U3 MUJOCpha, yJlasu y OKBUD
noMeHyTe oapezbe? Y BehnHU caBpeMeHUX NPaBHUX CUCTEMA, JIMIIEHE X KUBOTA
ozpebeHor MIa, HAa KHETOBO TPAXKEH e UJIM NPUCTAHAK, KBaJUPUKOBAHO je Kao
INpPUBUJIErOBAaHO YOHUCTBO 3a Koje je mpeJBuheHa oarosapajyha cankiuja. Ca
Jipyre CTpaHe, 0jeAUHU MIPAaBHU CUCTEMH J03B0J/bABajy NACUBHY eyTaHa3Hjy,
KOja ce oryiefia y HENMPY Kamwy UJIU yCKpahuBamwy a/be MeJULIMHCKe OPUTe UIH
Jeyewa oApeheHOM sHILy. Y CBET/IY NpeAJioKeHUX pellewa y I[IpegHaupTy
[pabaHckor 3akoHuka Peny6snke Cp6uje, MOBOJOM NpHU3HaBama IMpaBa
Ha /IOCTOjaHCTBEHY CMPT, NIOTPeGHO je OApeAUTH MECTO eyTaHasuje Mehy
pasJio3uMa HeZ0OCTOjHOCTH 3a HacsiehuBamwe. AyTop y paZy HacToju 1a yTBPAU
Jla JI1 ¥ eyTaHasWja, y 06a CBoja BH/a, IPe/ICTAaB/ba PA3JIOT 33 HEJOCTOJHOCT
HacJIeIHMKA, ¥ []a KpO3 yopeJHONPAaBHU IPHKa3 NPeAJIoXH oapeheHa pememsa.

Ksby4dHe peun: eyTaHasuja, JULIEeH e )KUBOTA U3 CAMUJIOCTHU, HACJIEJHUK,
HeJI0CTOjHOCT 3a HacJiehuBame, yMUIIL/bAjHO YOUCTBO.
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EUTHANASIA AS THE REASON FOR
UNWORTHINESS OF INHERITANCE

Unworthiness of inheritance is a civil law penalty which applies only
in cases explicitly envisaged by the law. As the Serbian legislature specifies
the reasons for being unworthy of inheritance, there seems to be no dilemma
regarding the implementation of this institute. However, the dilemma arises
in case of intentional murder or attempted murder of the decedent, which is
stipulated as one of the reasons for unworthiness. In particular, does euthanasia
(mercy killing) fall within the scope of the said provision? In most modern legal
systems, the deprivation of person’s life, at his/her request or consent, has been
qualified as a privileged murder, which is subject to appropriate punishment.
On the other hand, some legal systems envisage passive euthanasia, which is
reflected in failing to provide or denying further medical care or treatment to
a particular person. In light of the solutions proposed in the Draft Civil Code of
the Republic of Serbia, and the recognition of the right to a dignified death, it
is necessary to determine whether euthanasia (mercy killing) may be a reason
for rendering an heir unworthy of inheritance. The author discusses both active
and passive form of euthanasia, trying to determine whether euthanasia may be
envisaged as one of the reasons for unworthiness of inheritance. Relying on the
comparative law solutions, the author proposes some legal solutions.

Keywords: euthanasia, mercy Kkilling, heir, unworthiness of inheritance,
premeditated murder.
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CTAPATE/bCKA 3ALIITHUTA OCOBA KOJUMA JE
OAY3ETA UJIU OTPAHUYEHA I1I0C/IOBHA
CITIOCOBHOCT CITIOCEBHUM OCBPTUMA HA
HBbUXO0B CTATYCY NIOPOAUYHUM OJHOCHUMA
U KPIIEILE OCHOBHUX /bYACKHUX ITPABA

Y pany ce, nopej ofpehema CBpXe cTapaTe/bCTBA HAJ, ocob6aMa KojuMa je
0/ly3eTa UJIM OrpaHUyYeHa I0CJ0BHA CIOCOOHOCT, aHAJNU3UPajy oipeibe CBA TPU
nopo/iuuHa 3akoHa y bocHU u XeplieroBUHU Be3aHe 3a IPUMjeHy CTapaTe/bCKe
3alITUTE U CTATYC LITHheHWKa y TOPOAUYHUM OJHOCHUMA, Te TOBPeaYy FbUXOBUX
JbYJICKUX TIpaBa U JbYACKOT JocTojaHCcTBa. Takohe, cxoaHo YH KoHBeH1uju o
npaBrMMa 0coba c MHBAJUAUTETOM, Kojy je bocHa u XepiieroBuHa paTudrKoBaJia
2010. roguHe, pajJ caJpKy ¥ oATroBapajyhe npojekiuje o HEONX0JHOCTH U3MjeHa
60CaHCKOXepIeroBayKor 3aKOHOJABCTBA M3 00JIACTU CTapaTes/bCTBAa, KAaKO
OU OBa CKYNHHA 0C00a C MHBAJHUAUTETOM YMjeCTO 3aMjeHCKOT OJIJIYYHBaba,
NpUMjeHOM NpUHLUNA je/JHAKOCTU MpeJ], 3aKOHOM, OCTBapuJjia NMpaBO Ha
o/l/ly YMBake y3 MOJAPUIKY U THUMe, NoBehawkeM ApYyIITBEHE OJTOBOPHOCTH
CTeKJa NIOTpe6HY MPaBHY CUTYPHOCT.

K/by4yHe pujedyM: ojy3uMarbe/orpaHuyere MOCJOBHE CIOCOOHOCTH,
cTapaTeJbCKa 3alUTHUTA, 3aKOHOJABCTBO, JbY/ICKa IpaBa, KoHBeH1Mja 0 mpaBUMa
0co0a Cc UHBAJIUJUTETOM.
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GUARDIANSHIP OF ADULTS WITHOUT
CONTRACTUAL CAPACITY OR WITH LIMITED
CAPACITY, WITH REFERENCE TO THEIR STATUS
IN FAMILY RELATIONS AND THE VIOLATION OF
FUNDAMENTAL HUMAN RIGHTS

In addition to providing a definition and discussing the purpose of
guardianship of adults who are deprived of or have limited contractual capacity,
the paper analyzes the relevant legal provisions contained in all three Family
Codes in Bosnia and Herzegovina, focusing in particular on the provisions
pertaining to the application of the guardianship institute, the status of protégés
(wards) in family relations, and the violation of their basic human rights and
human dignity. Moreover, with reference to the UN Convention on the Rights of
Persons with Disabilities (2006), which was ratified by Bosnia and Herzegovina
in 2010, the paper addresses the need to amend the B&H legislation in this field.
Instead of being subject to substitute decision-making processes (by the legally
appointed representative), people with disabilities should exercise their right
to supported decision-making. It would not only assure the application of the
principle of equality before the law but also contribute to increasing the social
responsibility of people with disabilities and ensuring their much needed legal
security.

Keywords: deprivation/limitation of legal capacity, guardianship, legislation,
human rights, Convention on the Rights of Persons with Disabilities.
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AETE KAO CTPAHKA Y IIOPOAUYHUM
CIIOPOBUMA

MoJepHu KOHIENT IpaBa ZeTeTa HaMehe NOTpeOy Zia ce U3yyaBa HEroB
NPOLECHH M0JI0KAj y MAPHUYHUM NOCTyNIuMa. TakaB KOHLENT npaBa omoryhasa
JleTeTy Aa He 6y/le npeAMeT 3alITUTE POAUTE/bA, OJHOCHO Jia Jo6uje CTaTyC
cybjekTa nmpaBa, Jia IITUTH CBOja paBa y CKJIaAy ca CBOjUM y3pacTOM U IYIIEBHY
3peJsiocT. Y 0BOM pajy ayTopu he ce 6aBUTH aHAJIU30M NOCTOjehUX peliemna y
3akoHy o nopoaunuy Peny6aunu CeBepHoj MaKeIOHHjH, Ka0 M BEJIMUKOT 6poja
KOHTPOBEP3HUX pellleha KOoju ce M0jaBJbyjy y NpakcH. AHaausa noctojehux
3aKOHCKUX pellleba MoKa3yje a je JleTe U Jlajbe CaMo 00jeKaT y MOCTyNIuMa 1
nopeJ, Kopnyca rpaBa Koje cy My npu3HaTe. Ha 0CHOBy aHa/iM3e HeJlocTaTaka y
HallleM 3aKOHO/IaBCTBY, UMajyhu y BUy Haj6oJbe MO/IeJsie KOje Ce TPUMEY|y y
€BpPOICKUM 3eMJbaMa, ay TOPU peJiaxy peliewa de lege ferenda.

K/by4He peun: napHUYHa CTpaHKa, Haj60/bU UHTEpEC JleTeTa, NPOLeCHU
M0JI0Kaj, cCybjeKaT 3alITHUTE.
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CHILD AS A PARTY IN FAMILY DISPUTES

The modern concept of the rights of the child has imposed the need for a more
extensive study of the child’s procedural position in litigation. This modern concept
implies that the child is no longer the (passive) object of parental protection but
that each child is granted the status of an active subject (participant) who is
entitled to protect his/her rights in accordance with his/her age and mentality. In
this paper, the authors analyse the current legal solutions contained in the Family
Act of the Republic of North Macedonia, as well as the controversial solutions that
emerge in practice. Despite the huge corpus of widely recognized human rights of
the child, the analysis of the existing legal solutions demonstrates that the child
largely remains the object of protection in the national litigation proceedings.
Based on the analysis of observed shortcomings in our legislation, and taking
into consideration the best models implemented in the European countries, the
authors propose de lege ferenda solutions.

Keywords: child, litigant, the best interest of the child, procedural position,
object of protection.
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OATrOBOPHOCT 3A YJEAHAYABAIGE CYACKE
ITPAKCE U PA3BOJ IIPABA: KPUTUKA
AOKTPHUHE BPXOBHOI' KACALIMOHOTI CYZIA O
AIICOJIYTHOJ] HEAO3BOJbEHOCTHU PEBU3U]JE Y
BPAYHOM CIIOPY

PeBu3uja NpOTUB NIpecy/ie y CPICKOM NAapPHUYHOM NOCTYIKY jecTe BAHpeJHU
IIpaBHHU JIeK, C 063UPOM Jia je yJI0KHBa NPOTUB NPAaBHOCHAXXHUX NPeCyAa, U TO
HCKJ/bYYUBO ApyrocreneHux. O moj of1ydyje BpXOBHA MHCTaHLA - BpxoBHU
kacanuoHu cyf, (BKC). C gpyre cTpaHe, 6padyHu CIOPOBU Cy OHHU Y KOjuMa ce
oZJly4yyje 0 3aXTeBY 3a pa3Bo/, OJJHOCHO MOHULITAj 6paKa, Kao U 3aXTeB Jia ce
YTBP/JM (He)IoCTojame Opaka.

C 063upoM z1a ce y 6pavyHOM CIIOpPY OAJIyUYYje 0 1a/b0j CTAaTYCHOj CYyAOUHHU
CTpaHaKa, 0JIaBHO je YCIIOCTaBJ/bEHO MIPABUJIO /1A Ce 300T MpaBHe CUTYPHOCTH
npecyjzie KojuMa ce 6pak pa3BojH, OJHOCHO MOHUILITABA, He MOy HamaJaTH
BaHpeJHUM NMPAaBHUM JiIeKOBUMA. Hanmajarhe TaKBUX NPaBHOCHAXKHUX Npecya Ou
JIaKO MOTJIO J1a IoBeZie 10 6UraMuje, jep je Moryhe J1a je HAKOH MPaBHOCHAXKHOCTH
jenHa o CTpaHaKa3aKJby4YHd HOB OpakK.

JoHouiemeM [lopoauuHor 3akoHa (I13) 2006. roguHe, ope6a 0o BAHPeJHUM
IpaBHUM JIEKOBMMa Y OBUM CTBapHMa je He3HAaTHO peJlaKLUjCKHA IPOMeHeHa.
OHa ryacu: ,paBHOCHAa)XHa NpecyAa y 6payHoOM CIOpy He MOKe ce nobujaTu
BaHpeJHMM IIpaBHUM JIEKOBMMa y NOIJIe[y JeJia y KoMe je joHeTa oJJyKa o
HNOHULITEWY WU pa3Boay 6paka” (4. 227 cT. 1113). lok je jeAMHCTBEHO CXBaTame
TeopHuje Jla ce TUMe HUIITA HUje TPOMEHUJIO, T€E je peBU3Hja IPOTHUB 0/61jajyhux
npecyza A03B0JbeHa, cTanHa npakca BKC cmaTpa cynpoTHo. Y HU3Y 04/1yKa, Kao
Wy CEHTEHIY Kojy je popmyucasio 'O BKC, 3ay3uma ce cTaB ja peBU3Uja HUKaja
HUje f1o3BoJsbeHa. [Ipyu ToMe, 6e3 H3y3eTKa ce He yJ1a3u y Jla/by apryMeHTalLHjy,
Ila HY Ha HUBOY NaXK/bUBOT je3UYKOT TyMayema, joll Makbe Jia ce IoJieMulle ca
BJajajyhoM Teopujom.

Joktpuna BKC He Moxe a ce nmpuxBaTH. [IpBo, Beh Ha je3MYKOM IJ1aHy 3a
TaKO HEeIlITO HeMa y6eI/bUBOT 0CJIOHIIA. /lpyTo, IITO je MHOT'0 BaXKHUje, UMajyhu
y BUAY BJazajyhy npaBHY MeTOJ0JIOTH]jy, Ty6U ce U3 BHJla CMHCA0 3abpaHe
peBU3Hje y cJydyajy NpPaBHOCHAXKHOT pa3Bo/a, OJHOCHO MOHUIITAja C jefHe
CTpaHe, U LjiUJba PeBU3Hje C Apyre cTpaHe. PeBU3Mja 10 NpUPOAY CTBApU YBEK
CJIYKH Y yjeJJHaYaBaby CyCKe IpaKce U pa3Bojy IpaBa, C 063UPOM Jia O H0j
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0Jl/ly4yje BpXOBHA MHCTaHLa. ¥ ToM cMucay, fokTprHa BKC ynpaBo onemoryhaBa
OCTBapHUBakbe yjore BpXOBHE MHCTaHIle, MAKO 32 TO HeEMa CTBAapHOT pasJora.
Ha kpajy, nocienHo cnpoBohewe nokTpuHe BKC 61 3Hauu/I0 U Aa Cy oCcTa u
BaHpe/HY IPaBHU JIEKOBU He/I03BOJbEHHU, LITO je JOTMAaTU4YKU U [JUJbHO TEIIKO
ofbpawuBo. CTora, peBU3uja, Kao U OCTaJU BaHpPeJHU NPaBHU JIEKOBH, HUje
HeJ|03B0JbeHA y CJ1y4ajy 0/i01jara 3axTeBa 3a pa3Bo/i, 0JHOCHO IOHULITAj bpaka.

Ksby4dHe peun: yjejHauaBame Cy/iCKe IpaKce, BpXOBHY KacallMOHHU CY[,
JOKTPHHA 0 allCOJIyTHOj HeI03BOJbEHOCTH PEBU3HU]j€e, OPayHU CIIOP.
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THE RESPONSIBILITY FOR CASE LAW
UNIFICATION AND DEVELOPMENT OF THE LAW:
A CRITICAL COMMENTARY OF THE SUPREME
CASSATION COURT’S DOCTRINE OF ABSOLUTE
INADMISSIBILITY OF REVISION IN MARRIAGE
LITIGATIONS

In Serbian civil procedure, the revision against a judgment rendered in
litigation proceedings is an extraordinary legal remedy, given that it may be
lodged against final judgments that have a res judicata effect, specifically second-
instance judgments rendered by courts of appeal. The Supreme Court of Cassation
(SCC) has jurisdiction to exercise such revision. On the other hand, in marriage
litigations, courts decide on divorce petition or marriage annulment claims,
or on the claims for establishing (in)validity of marriage. Given the effects of
a res judicata judgment on divorce or annulment, the rule of inadmissibility of
extraordinary legal remedies in these situations was enacted long time ago, for
the purpose of attaining legal certainty. Otherwise, challenging these res judicata
judgments could easily result in bigamy, due to the fact that one of the parties
could marry again after the res judicata judgment takes effect.

In the 2006 Family Act (FA), the text of the relevant provision on extraordinary
legal remedies in these matters was slightly changed. Article 227(1) FA reads: “res
judicata judgments in marriage litigation cannot be challenged by extraordinary
legal remedies in respect of decision on divorce or annulment of marriage.” While
scholars unanimously argue that nothing has changed and that the revision is
admissible when a judgment rejecting the claim was rendered, the SCC case law
on this matter is completely opposite. In a series of cases, the SCC has adopted
the doctrine of absolute inadmissibility of revision in these matters. However, the
SCC abstains from providing any further argumentation or reasoning, even at the
level of linguistic interpretation, and fully refrains from tackling the arguments
posed by the academic public.

The SCC doctrine cannot be accepted. First and foremost, it fails at the
linguistic level; as the linguistic interpretation of Article 227(1) is rather flawed,
it can hardly be supported by plausible and convincing argumentation. Secondly,
and much more importantly, bearing in mind the dominant legal methodology,
little consideration seems to have been given to the ratio of inadmissibility of
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revision in case of res judicata divorce or marriage annulment (on the one hand),
and the purpose of revision (on the other hand). By definition, the revision always
aims at the unification of case law and development of law, considering the very
fact that the case is adjudicated by the supreme judicial instance. In that sense,
the SCC doctrine prevents the exercise of an important role of the supreme court
without any objective justification. Finally, a consistent application of this doctrine
would also mean that other extraordinary legal remedies would be inadmissible
as well, which is hard to reconcile with dogmatically justifiable and aim-oriented
approach to interpretation. Therefore, revision, as well as other extraordinary
legal remedies, is not inadmissible when divorce or marriage annulment claims
arerejected.

Keywords: case law unification, Supreme Court of Cassation, doctrine of
absolute inadmissibility of revision, marriage litigations.
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BECIIJIATHA TIPABHA IIOMOR Y KOHTEKCTY
ITPABA HAIIPUCTYII CYAY

YctaB Peny6suke Cpbuje uspuuuTo ofpebyje Aa ce 6ecnaTHa npaBHa
noMoh peryJiuiie 3aKOHOM. Y HU3y U3BelITaja 0 HanpeTKy Penyo6uinike Cpbuje
y IpoLecy npuapyXuBamwa EBpPOICKOj YHUjU y1030paBaHO je Ha HEZONMYCTHUBO
HU3aK HUBO KBaJWTeTa U eQUKACHOCTH IIpaBocyha, a y TOM KOHTEKCTY U Ha
HEONXOJHOCT 3aKOHCKOI peryjucama CUcTeMa 6GecnjiaTHe npaBHe NoMohu.
KonauHo, oBa MaTepHja je HOpMHUpaHa NOCEOGHUM 3aKOHOM KOjU Ce MPUMebyje
oz 1. okTo6pa 2019. roguHe. Y pajy je mopej mojMoBHOT oJipehera npaBa Ha
fecnsiaTHy NpaBHY NoMoh aHa/JM3UpaHa yCJOBJbEHOCT IpaBa Ha MPUCTYN
CyZy, Ka0 KOHCTUTYTHUBHOT eJleMeHTa [IpaBa Ha NpaBU4YHO cyhemwe U3 41aHa
6 EBpolicke KOHIIBEHIIMje 3@ 3alITUTY JbY[CKHUX NIpaBa U OCHOBHUX €J1060/a,
OCTBapemweM NpaBa Ha 6ecnyiaTHY npaBHy noMmoh. Perynrcame 6ecnjiaTHe NpaBHe
nomMohu Ha HallMOHAJIHOM HUBOY MOpa UCNyWkaBaTH cTaHJapAe GopMy/rcaHe
Ha HUBOY EBporncke yHuje, anu u Kpo3 npakcy Cyza 3a /pyAcKa paBa, a €y y
pajay aHaJM3UpaHU pedepeHTHU NPONUCH U OAJIyKe, OJHOCHO CTaHAapAH Koju
Cy Ipeno3HaTH ¥ npuxBaheHu. 3aK0H 0 6ecniaTHOj NpaBHOj noMohu Peny6inke
Cpbuje aHa/IM3UPaAH je y KOHTEKCTY UCITYHEHOCTH CTaHAapAa, T0ce6HO Y O4HOCY
Ha yCJIOBe 3a OCTBapeme lIpaBa Ha 6ecr/iaTHY NpaBHy NOMOh U Kpyra KOpUCHUKA
Y NIpy>kaJjala nojeJMHUX BpCTa NpaBHe noMohu.

K/byuyHe peyu: 6ecnyiaTHa npaBHa NOMoh, MpaBo Ha NPUCTYI CYAY, TPaBo
Ha MpaBUYHO cyheme.
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LEGAL AID IN THE CONTEXT OF THE RIGHT OF
ACCESS TO COURT

The Constitution of the Republic of Serbia explicitly regulates that legal
aid shall be stipulated by the law. In a series of reports on the progress of the
Republic of Serbia in the process of joining the EU, there are warnings about the
unacceptably low quality level and efficiency of the judiciary, and indications
that there is a need to envisage explicit legal provisions regulating the legal aid
system. Finally, this matter was regulated by enacting the Legal Aid Act of the
Republic of Serbia, which came into force on 1st October 2019. In addition to the
conceptual definition of legal aid, the paper analyzes the right of access to court
as a constituent element of the right to a fair trial prescribed in Article 6 of the
European Convention on Human Rights, which entails the right to legal aid. The
regulation of legal aid at the national level has to meet the standards formulated at
the European Union level as well as the standards formulated through the practice
of the European Court of Human Rights. In that context, the paper analyzes the
referential regulations and decisions, i.e. the standards that have been widely
recognized and accepted. The Legal Aid Act of the Republic of Serbia has been
analyzed in the context of meeting these standards, especially in relation to the
conditions for granting the right to legal aid and the circle of beneficiaries and
providers of certain types of legal aid.

Keywords: legal aid, right of access to court, right to a fair trial.
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CAHKLIMOHUCAIBE YBPEJA Y TPABAHCKOM
CYACKOM IIOCTYIIKY Y AP2KABAMA CA
ITPOCTOPA EX JYTOCJ/IABHUJE

3abpaHa U KaXXiaBakbe 3a YBpeJie Cy[a, CTpaHaKa U JAPYTUX y4YeCHUKa
y rpahaHCKOM CY/[ICKOM NMOCTYNKY y OYHKIUjU CY OUYyBakbha MHTETPUTETA U
ayTOPHUTETA CY/ICKE BJIACTH U OCTBAPUBatha MIPOLECHE JIUCIUIIJIMHE, KA0 jeJHOT
0/l K/JbyYHHUX NpeJycsoBa 3a HECMETAHO O/iBHjaltbe U ePUKACHO OKOHYAHA
HOCTYMNKa. 32 TaKBe aKTe jyrOCJOBEHCKH 3aKOH 0 NAPHUYHOM MOCTYIKY U3
1976. rogvHe NPONMUCUBAO je je JUHCTBEHY HOBYAHY Ka3HY, Ka0 U MOTyhHOCT
Jla cyA, v cay4ajy Henslaharmba Ka3He, 3aMeHU HOBYaHY Ka3HY Ka3HOM 3aTBOPa,
KOja HUje MorJia OUTH Ay>Ka o[ fleceT AaHa. [locjie mporyaiieha HE3aBUCHOCTH,
CBe ip>KaBe ca MPOCTOopa eX JyrocjaByje Cy CBOjUMa 3aKOHHMMa O MapHUYHOM
HOCTYNKY Ipomnucase Jy»HOCT CyAa Ja Ka3HU CBaKo JHIe Koje Bpebha cyf,
CTpaHKe WUJIH JpyTe YUeCHUKe ¥ MOCTYNKY. Mehy 3akoHCKUM peliewmrnMa Koja
Cy Ap’kaBe KpeupaJie UMa JI0CTa CJAUYHOCTH, aJIU U 3HATHUX PA3JIMKaA, KaKO Y
O/THOCY Ha pellletba Ca/ipKaHa ¥ jyroCcJI0BeHCKOM 3aKOHY O TapHUYHOM MOCTYIIKY,
Tako U MehycoOHO. ¥ pasly cy KoMNapHpaHU aKTYeJHHU MPOLECHU PEeXUMHU
CaHKIIMOHUCAaa yYBpea y rpahaHCKUM CYICKUM NOCTYNIKMa y ApKaBaMa ca
IPOCTOpA ex JyrocjaBuje U carje/jaHa je lbUX0Ba ycaralleHoCT ca CTaHAapAuMa
KOjH ce TU4y cJ1060/ie U3parkaBakba U NPaBUYHOT cyhema.

K/by4yHe peumn: yBpesa, rpahaHcku CyJCKH NOCTYNaK, KasHe, cJobosa
u3paxkaBamwa, IPaBUYHO cyheme.
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SANCTIONS FOR CONTEMPT OF COURT IN CIVIL
PROCEEDINGS IN THE FORMER YUGOSLAV
COUNTRIES

The prohibition of demonstrating disrespect for the court and the sanctions
for insulting the court, the parties and other participants in civil proceedings are
aimed at preserving the integrity and authority of the judiciary, and ensuring the
procedural discipline as one of the key preconditions for the undisrupted operation
and efficient completion of civil proceedings. In the legislation of the former SFR
Yugoslavia, this subject matter was regulated by the Yugoslav Civil Procedure
Code of 1978, which envisaged a single monetary penalty (fine) for insulting the
court; in the event of non-payment of the imposed fine, the court could replace it
with a term of imprisonment which could not exceed ten days. After proclaiming
their independence, all newly-created states in the territory of former Yugoslavia
prescribed in their civil procedure codes the duty of the court to punish any person
who offends the court, the parties or other participants in the proceedings. There
are many similarities and significant differences in the legal solutions envisaged
in the legislations of these states, both in relation to the legal provisions contained
in the Yugoslav Civil Procedure Code and in terms of mutually contrasting the
new legislative acts in these states. The paper compares the current procedural
regimes for sanctioning contempt of court and insults in civil court proceedings
in the former Yugoslav countries, and examines their compliance with standards
regarding the freedom of expression and the right to a fair trial.

Keywords: insult, civil proceedings, penalties, freedom of expression, fair
trial.
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MOCTYTAIBE CY/JIA Y CJIVYAJY MMOJAHOIIEA
HEYPEJHUX MOAHECAKA: O/ [IOJIYYABAIbA
J10 KAJKEbABAIbA

[IpuHIUI c10604HOT a/JBOKATCKOT 3aCTyaka NoApa3yMeBa Jja CTpaHKa
MO2Ke 0/labpaTH Jla caMa, JIMYHO U HEeNoCPeLHO, Npeiy3uMa NapHUYHE PaJibe,
WJIY /12 BbeH U360p Oy/ie /la TO YMeCTO e YYMHU NyHoMohHUK. Baxkehu 3akoH
0 MapHUYHOM NOCTYINKY OJYCTao je oJf IpaBuJja Ja NyHOMONHUK Moxe GUTH
cBako GU3UYKO JIULEe KOje je HOTIYHO MOCJO0BHO CIOCOGHO, OCUM JIMLA Koje
ce 6aBU HaJpunucapcTBoM. JlaHac, nyHOMOhHUK GU3NYKOT JHLla MOXKe OUTH
aJIBOKAaT, KpBHHU CPOJHUK Y IPaBoj IMHUjH, 6paT, cecTpa Uau 6padHu ApyT, Kao
Y IpeJiCTaBHUK CJy>K6e MpaBHe IOMOhU jeAUHUIIe JIOKAJHE caMOyIIpaBe Koju je
JUIJIOMUpPAHU NPAaBHUK Ca [0JI0)KEHUM NPaBOCYAHUM UCNIUTOM. 3aKOHO/aBal}
je, Takobe, opeio nyHOMONHMKA 3alI0C/IEHOT ¥ TapHULIaMa U3 paZHOr0lHOCA U
nyHoMohHMKa paBHOTIKLA. Mlako, HayesHoO, CTpaHIY Aaje cJ10604y Aa 0 J1y4u
Za i he caMa, JIMUHO U HeNOCpeAHO peJy3eTU NapHUYHE pajibe, Uau he To
YMECTO e YYUHUTHU (KBaJHUKOBaHU) NIYHOMOhHUK, 3aKOHOAaBal] He TpeTUpa
HeH U360p Ha UCTU HauuH. [lok he HeyKoj cTpaHLM Koja NoAHece HeypeJaH
NOJHEecaK CyJ NPYyKUTH (joll jeiHY) MIPUJIUKY [ja UCIPABU HeJOCTATKe, LOTJIe
he nojHecak NoJHET oJ; CTpaHe NyHoMohHUKa oAMax oab6anuTu. O HaBeAeHOj
oJipe/iOH U3jacHHO ce U YCTaBHHU cyj. Umak, oBaKBO pellierbe OTBapa GpojHa
NUTamwka, Ha Koja he ayTopka NOKYWATH Aa OATOBOPH ¥ OBOM pajy: y KaKBoj
je penanuju oBa ojpej6a ca HauyesioM eQUKACHOCTH U NpaBoM Ha cybemwe
y pa3yMHOM DPOKY; Ja JIM IIOCTOju Be3a U3Mehy me U 0CTBapuBamba Havyesa o
[oy4yaBaky HeyKe CTPaHKe, 0J] Kora ce, 6ap eKCIJIMIMTHO, OAyCTaJIo; Aa JIU ce
HOMe YCIIOCTaBJ/ba paBHOTEXA U3Mel)y EKOHOMCKY HejeJTHAKUX CTpaHaKa WU
ce ynpaBo koMe rpahaHu 0BoJie Y HepaBHOIIpaBaH M0J10aj?

K/byyHe peum: HeypeJHU IIOJHECIH, PAaBHONPABHOCT CTpPaHaKa,
NyHOMONHMK, aZiBOKAaT, HEyKa CTpaHKa.
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COURT ACTIONS IN CASE OF FILING
INCOMPREHENSIVE SUBMISSIONS: RANGING
FROM INSTRUCTING
THE LAY PARTY TO IMPOSING PENALTIES

The freedom of choice in legal representation is a principle which implies that
a party may opt to personally and directly conduct procedural actions (the right
to self-representation) or to be represented in litigation by a legal representative
(the right to an attorney). The current Civil Procedure Act has abandoned the
earlier legal solution that any natural person of full contractual capacity, except
for a person practicing pettifoggery, is entitled to act as an attorney (or proxy).
Under the current legislation, the attorney (or proxy) of a natural person may
be a lawyer, a lineal descendant (blood relative in the direct line of descent:
children, grandchildren, great-grandchildren), siblings and a spouse, as well as the
representative of the local legal aid service, in case he/she is a lawyer who passed
the bar exam. The Civil Procedure Act also specifies who can be an attorney of an
employee in labour disputes, as well as an attorney acting on behalf of a legal entity.
Although the party can generally choose to represent himself/herself by personally
conducting the procedural actions or to appoint another to do so, the consequences
of the party’s choice are different as the legislator does not treat the choice in
the same manner. While the lay party who has filed an incomplete submission
is given another opportunity to mend the deficiencies by submitting the lacking
documents, the incomplete submission filed by the attorney will be instantly
rejected. The Constitutional Court of Serbia has also ruled on this provision.
However, this legal solution raises ample questions, which will be addressed in
this article: is this provision in compliance with the principle of efficiency and the
right to a fair trial within a reasonable time; is there a correlation between this
provision and the principle of instructing the lay party who has not appointed a
lawyer, which has been explicitly abandoned in the Civil Procedure Act; is this
provision aimed at striking a balance between the economically unequal parties
and ensuring equal procedural standing to parties of lower economic power, or
does it actually bring the private citizens into an unequal position?

Keywords: incomprehensive submissions, party equality, attorney (proxy),
lawyer, lay party.
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ITPOLIEC KAO KA3HA

W eja 3a pajs oBaKBOT HACJIOBA HACTAJIA je C je/lHe CTpaHe youaBaHheM CBe
HIPUCYTHUjUX 3JI0ynoTpeba NPOLECHO-MPAaBHUX Mpolie/lypa y noJby npaBocyha
H, ¢ Apyre, BpahaweM MoTHUBMMaA Koju ce Mory Hahu y ajeny [ponec ®paHna
Kadxe, koju je (Mambe je MO3HATO) CTYAMPAO U 3aBPIIMO CTYAHj IPaBa, Te KPATKO
BpHUjeMe paJiu0 Kao MpaBHUK y rpahaHCKUM U KpUBUYHUM CTBapuMa. /lakiie,
€BUJIEHTHH Cy CJ1y4ajeBU 3JI0yNMOTpe6a KpUBUYHOT OCTYIKA KOjU, TOACTAKHYTH
HOJIUTUYKUM, €KOHOMCKHUM HJIM WHTEPECHUM MOTHUBUMA W3 NPABOCYAHUX
KpYyToBa, HEPUjeTKO 3aBpllaBajy noTBphruBameM onTyxHulle. HeBUHOCT Hin
BUHOCT Y TAaKBUM CJIy4ajeBUMa CEKyH/IapHa je, jep je y TAKBOM IPOTYNpPaBHOM
JljeJoBamy LIUJb CAMUM MPOLECOM Ka3HUTH 0CO6Y. A MPOIeC UTEKAKO yTHUYE Ha
0co6y — GUHAHCHjCKH, COLMjaIHO, eEMOTHBHO, UTA. [loBpaTak KadkuHom IIpouecy,
C IpyTe CTpaHe, BaXKaH je U3 pasJiora Ay6J/ber padyMujeBama (3/10)ynoTpeda
npaBocyha, KOHKpeTHH]e beroBe cBe Behe 0TyheHOCTH 0/] 4OBjeKa, Te CAMOCBpPXe
U nporpecuje Mohu Ty>xusautasa, noce6Ho y bocHu u XepueroBuHu. [lpu Tome
ce M0jMOBU MOPAJIHOCTHU MPaBa, MPaBeiHOCTH, 00jEKTHBHOCTH U I06pe HaMjepe
CBjeCHO IIPOTjepyjy U3 TAKBUX MPABHUX IOCTYIaKa.

K/by4He pujeun: mporuec, mpaBo, MOpaJHOCT NpPaBa, Aobpa HaMjepa, CBpxa
npasa.
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PROCESS AS PUNISHMENT

The idea of writing a paper on this title has been triggered by the noted
increasing abuse of legal procedures in the field of justice and the need to revisit
the motives to be found in Franz Kafka’s novel the Process. As a matter of fact,
Kafka studied and completed law studies, and worked as a lawyer in civil and
criminal matters for a while. In reality, there are evident cases of misuse of
criminal proceedings. Prompted by political, economic or interest motives from
judicial circles, these cases often end up in the confirmation of the indictment. In
such unlawful action, innocence or guilt in such cases is secondary because the
goal is to punish the person by the process itself. And the process has a substantial
impact on the prosecuted person financially, socially, emotionally, etc. On the other
hand, the return to Kafka’s Process is important for deeper understanding of the
(mis)use of the judiciary and, more specifically, its increasing alienation from
the human being, the self-purpose and progression of power of the prosecution
offices, especially in Bosnia and Herzegovina. In such circumstances, the notions
of the morality of law, fairness, objectivity and good faith are deliberately expelled
from such legal proceedings.

Keywords: process, law, morality of law, good faith, purpose of law.
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EMOLIMOHAJ/IM3ALUJA KPUBUYHOTI IIPABA

TpeHyTHO ce y pa3Bojy lpaBa 3alaxa jeJjaH TpeH/, KOju ce MOXe OIHUCaTH
Kao eMOIIMOHAJIM3allHkja, Tj. Kao MojavyaHo Mo3uBakbe Ha HedopMaJiHe, mpeM/ia
JPYUITBEHO YKOTBJ/bEHE eJIEMEeHTe y OKBHUPY GOPMaJsIHOT Mpoleca CTBapama
npaBa. [loce6HO TO mocTaje BUAJbUBO y KPUBUUYHOM MpPABY, Tlle Ce TEXU Ka
TOME /1a Ce 3aKOHOJaBHe OJITyKe MOTKpeIe UK YaK 3acHyjy Ha ocehamuMa u
HepalMOHAJHUM acrnekTuma. To je yTOJIMKO HeyoOHYajeHo IITO je 0Ba MpaBHa
06J1acT, 360T CBOje U3pa3uTe NYHUTHUBHE U peTPUOYTUBHE QYHKI[H]je, HarIaleHo
3aCHOBaHA HAa pallMOHAJHUM U NMPABHO Mpenyu3HO JebHHHUCAHUM OCHOBaMa U
orpaHuYewmrMa. AyTOpH paZa aHaJM3upajy 3aKOHOLAaBHU NOCTYNaK YOIIILTe
U y norJiey noMeHyTor peHoMeHa, HaBoiehu nmpuMepe kako u3 gomaher, Tako
Y U3 YIOpeJHOT KPUBUYHOT IPABA, CTaB/bajyhu UX Y jeflaH IIUPU APYIITBEHU
KOHTEKCT.

K/byuHe peuM: cTBapame NpaBa, eMOLMOHAJM3allija, KPUBUYHO MIPABO,
peTpubynuja, Nonyau3am.
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EMOTIONALISATION OF CRIMINAL LAW

The development of law is currently marked by a notable trend which may
be described as emotionalisation of law, involving an enhanced recourse to non-
formal yet socially entrenched aspects within the formal lawmaking process. This
is increasingly apparent in criminal law, where legislative decisions tend to be
justified or even based on feelings and non-rational aspects. Due to the prominent
punitive and retributive functions of criminal law, this is highly uncommon,
particularly considering that this area of law is based on rational and precisely
defined legal grounds and limitations. The authors of this article analyze the
legislative process in general and the observed phenomenon in particular, by
referring to examples from both national and comparative criminal law, in an
endeavour to put these issuesin a broader social context.

Keywords: lawmaking, emotionalization, criminal law, retribution, populism.
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KPUBUYHA OATI'OBOPHOCT IIPABHUX JIMLIA Y
PEINIYBJIMIIU CPBU]JU

[lopen pU3NMYKUX JIUIIA, O HAjCTAPUjUX BpeMeHa /10 IaHac, ¥ ITpaBHa JiMlla ce
jaBJbajy Kao yYMHHOIM KPUBUYHUX JieJia (aJid U IPYTUX BpCTa AesiMkara). Ha 6asu
YHUBep3aJHUX U perHOHAJHUX MehyHapogHUX cTaH ap/ia caBpeMeHO KPUBUYHO
MpPaBo MO3Haje U KPUBUYHY OJTOBOPHOCT NpaBHUX JuLa. Ta je o4rOBOPHOCT
ypeheHa Ha ABa HayMHa: a) Y OCHOBHOM KPHUBHYHOM 3aKOHOJIAaBCTBY W 6) Y
noceGHOM 3aKOHY O OJITOBOPHOCTHU U KaXKkhaBakwy NpaBHUX Juna. CIUYHA je
cutyauuja u y Penyoaunu Cp6uju rie je JoHeT noceb6aH 3aKOH Koju ypebyje
1ojaM, BpCTe U OCHOBE OZOBOPHOCTH NMpPaBHUX JIMLA 3a KPUBUYHA Jesa, Te
CHUCTEeM KPpUBUYHUX CaHKIMja, KA0 U HAaYMH HUXOBOT U3pULjaba U U3BPILEHA.
3a npuMeHy KPpUBUYHHUX CAaHKI[Mja MOTPEGHO je Z1a HaJIJIEXKHU CY/Jl YTBP/AH Ja je
MPaBHO JIKIlE OJrOBOPHO 32 3aKOHOM IPONKCAaHO KPUBUYHO JieJI0, GUJIO Jja ce
pajJii 0 OCHOBHOj MJIM O TOCEGHOj KPUBHUYHOj OZITOBOPHOCTH.

[lopen Tora, 3akoH ojpehyje mojesuHa mpaBHa JMIA KOja HE MOTY Ja
0/ITOBapajy 3a KpUBUYHA JleJs1a. 32 yYUHEHO KPUBUYHO JI€JI0 IPAaBHOM JIUILY Ce
Mory u3pehu Tpu BpcTe KpUBUYHUX caHKIUja. To cy: a) Ka3He, 0) yCJOBHA oCy/ia U
B) Mepe 6e36eaHocTH. OBe CaHKIMje 0/ 3aKOHOM o/ipe)eHUM yCI0BHMa MOr'y /ia
3acTape, OJHOCHO OHe IIOBJIavye U MpaBHe nocJeanne ocyae. Ha ocyheHo npaBHO
JIMIIE Ce TaKohe MoKe TPUMEHUTH U pexabuuTanuja. Yupaso o nojMy, Bpcrama
Y KapaKTepHUCTHKaMa OZrOBOPHOCTH PAaBHUX JIMI]A 32 KPUBUYHA JleJia y IPaBy
Peny6.inke Cp6uje Kao U CUCTEMY KpUBUYHHUX CAHKI[Hja TOBOPH 0Baj paj,.

K/by4He peum: npaBHO JMLe, 3aKOH, KpUBUYHO JieJ10, 04T 0BOPHOCT, CYZ,
KpUBHUYHA CaHKIIHja.
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CRIMINAL LIABILITY OF LEGAL ENTITIES IN
THE REPUBLIC OF SERBIA

In addition to natural persons, legal entities have been perpetrators of
criminal offenses and other types of offenses from the earliest times to the
present day. On the basis of universal and regional international standards,
the contemporary criminal law fully recognizes the criminal liability of legal
entities. This liability is commonly regulated in two ways: a) in the basic criminal
legislation, and b) by enacting a special law (lex specialis) on liability and forms
of punishment for legal entities. The situation is similar in the Republic of Serbia,
which adopted a special law regulating the concept, types and legal grounds of
liability for criminal offenses committed by legal entities, as well as the system
of criminal sanctions, including the procedure for imposing and executing these
sanctions. In order to ensure the application of these criminal sanctions, it is
necessary for the competent court to determine that the legal entity is liable for
the criminal offense prescribed by the law, irrespective of whether it entalis the
basic or special criminal liability. In addition, this legislative act specifies certain
legal entities that cannot be held liable for criminal offenses. A legal entitly may be
imposed three types of criminal sanctions: a) monetary penalties; b) probation;
and c) security measures. These sanctions may be time-barred under the statute
of limitations, thatis, they may also entail the legal consequences of a conviction.
Rehabilitation may also apply to a convicted legal person. This paper explores the
concept, types and characteristics of liability of legal entities for the commission
of criminal offenses, as well as the system of criminal sanctions, in the law of the
Republic of Serbia.

Keywords: legal entity, legislation, criminal offense, liability, court, criminal
sanction.
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BEIITAYKA UHTEJIMTEHLIUJA: MOJAEJIN
OArOBOPHOCTH Y KPUBUYHOM ITPABY

TeMa oBOT Hay4YHOT Pa/ia MPOUCTEKJIA je U3 Ay TOPOBOT IIHPEr UCTPAXKUBAA
BE3aHOT 33 yTHIaj HOBUX TEXHOJIOTHja Ha MpaBo U npaBocyhe. OBaj pa/j mokymasa
Jla pemn ogpeheHa nuTama Koja cy noBesaHa ca oBoM TeMoM. llITa je Bemrtauka
uHTeurennuja? Jla iu ce Moxe MpeNo3HATH Kao NpeJMeT npaBa? YKOJIMKO je
0/ITOBOP Ha OBO NMUTake N03UTHUBAH, Kako heMo HHTerprcaTH pa3JInIuTe 00JTHUKe
BellTauKe MHTEJUTEHIIMje V Hallle IpaBHe cucTeMe? M3 mepcrnekTHBe KPUBUYHOT
npaBa, MOXEMO JIM TOBOPUTH O BEUITAYKO] UHTEJUTEeHIIUMjH KAa0 aKTHUBHOM
CY0jEKTY KPUBUYHOT JieJ1a UJIM O TAaCUBHOM CY0jeKTY KpUBHYHOT Jiesa? Y Teopuju
Y IPaKCH KPUBUYHOT NpaBa NOCTOjU BEJUKH GPOj MoJieJia 0/IFOBOPHOCTH. Y OBOM
pazy ayTop pasMaTpa Koju MO/ieJ1 0[JTOBOPHOCTH OU OGUJIO HAjIPUKJIAAHUjU 32
yTBphUBarme KpUBUYHE OAATOBOPHOCTH Y CJy4YajeBUM Ka/ja U3BpLIehe KPUBUYHOT
Jlesia 06yxXBaTa pa3JIMYMTeE 00JIMKeE BEMITAYKE HHTEJNUTEHI[HjeE.

K/by4He pe4d: KpUBHUYHO NIPABO, BelITAa4Ka HHTEJUIeHLMjd, KPUBUIHO
JeJI0, KpUBUYHA OArOBOPHOCT.
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ARTIFICIAL INTELLIGENCE: MODELS OF Al
RESPONSIBILITY IN CRIMINAL LAW

The topic of this scientific article derives from the author’s wider research
on the impact of new technologies on law and administration of justice. The paper
is an attempt to address certain issues that related to this topic. What is Artificial
Intelligence? Can it be recognized as the subject matter of law? If the answer is
positive, how shall we integrate the various Al forms into our legal systems? From
the Penal Law perspective, can we talk about Al as an active subject (perpetrator)
of the criminal offence, or as a passive subject of the criminal offence? In the theory
and practice of Penal Law, there are a number of models of liability in criminal
law. In this paper, the author discusses which one would be the most appropriate
model for establishing criminal liability when different Al forms are involved in
the commission of crime.

Keywords: Criminal law, Artificial Intelligence, criminal act, criminal
liability:.
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OJIMEPABAIGE KA3HE - AHAJIN3A HOBUX
PELIEILA Y KPUBUYHOM 3AKOHOJABCTBY
CPBUJE

[Mocnenwe HoBesnupawe KpuBuuHor 3akoHuka Peny6iuke Cp6Guje
usBpieHo 2019. roguHe 06yXBaTHJIO je, U3MeDy 0CTaJIOT, U CUCTEM OJ]MepaBatba
ka3He. HacTasie mpoMeHe cy KOMIIJIEKCHE U T'PaHajy Cce y HEKOJIMKO MpaBala,
MOYEBIIHY O/ UHTEPBEHIIMje HAa CAMOM Ka3HEHOM CUCTEMY, K0ja je peasii30BaHa
yBOhEeHEeM I0)KUBOTHOT 3aTBOPA YMECTO paHUje Ka3He 3aTBOpa y BpEMEHCKOM
Tpajamby 01 TPUJECET JI0 YeTp/AeceT roauHa. JJonymeHa je CBpxXa KaXKibaBamwa,
Kao OCHOBHU PYKOBOJHU MPUHIIUII IPOLECA OAMEPABAHA, U TO TPONUCUBAKEM
HOBOT 1I11Jba — OCTBApUBaha NPAaBEJHOCTH U CPAa3MEPHOCTH U3MeDy yUrbeHor
JleJ1a ¥ TeXXMHe KpUBHUYHe caHKluje. [IpoMerbeH je MpaBHU 3HA4aj IOBPATa; MO/
3aKOHOM o/ipeheHHUM yCcJI0BUMa, YMECTO BPETHOCHO HEYTPaJiHe, IPOTJIalleH je
3a 06aBe3Hy 0TeXaBajyhy OKOJIHOCT, a Y U3BECHUM CUTYyallljaMa UCKJbYYEHO je
U y6JaXkaBame Ka3He nmoBpaTHunuMa. Cjo60Ha cyAujcKa olieHa I0JaTHO je
orpaHHYeHa KoJi BUIIECTPYKOT MOBpaTa, NOCTaB/babeM 06aBe3e Jla ce Ka3Ha
H3pEeKHe y MepH Koja ce MOpa TPaXKUTH U3HA/ MI0JIOBUHE TPONMKUCAHOT pacloHa
3a JlaTo KpUBUYHO Jiesio. Haziabe, 3ab6paHa y6J1a’kaBamba Ka3He NpoLIMpeHa je
Ha jolll JIBe UTHKPUMUHAIIH]je — TellKo YOUCTBO (4J1. 114 K3-a) u kBasiuPpUKOBaAHU
06.J1MK HeoBJ1allieHe TPOU3BO/[Hbe U CTaBJ/bakba ¥ IPOMET ONOjHHUX Apora (4. 246
cT. 4 K3-a). Pazg npesacTaB/ba NOKY1IAj /1a Ce ca TEOPHUjCKOT acleKTa caryeajy
HOBa pellletha, N0ce6HO Tpaxken 0AT0BOp HA NUTAakbE J1a JIU CY JAOTpUHEa 60/beM
HOpPMAaTHBHOM Y00JIMYaBakby HHCTUTYTA OJ[MepaBakba Ka3He.

K/by4He peuyn: ogMepaBame Ka3He, CBpxa KaXKibaBama, J0)KUBOTHHU 3aTBOD,
NOBpaT, KPUBHUYHO 3aKOHOAABCTBO Cpbuje.
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SENTENCING: THE ANALYSIS OF NEW LEGAL
SOLUTIONS IN SERBIAN CRIMINAL
LEGISLATION

The latest revision of the Criminal Code of the Republic of Serbia in 2019
included, inter alia, changes in the sentencing system. The introduced changes
are rather complex, branching out in several directions. First, the intervention
into the penal system entails introducing life imprisonment instead of the earlier
maximum sentence of 30 to 40 years’ imprisonment. Second, the purpose of
punishment, as the ultimate guiding principle in the sentencing process, was
supplemented by envisaging a new goal: to achieve fairness and proportionality
between the committed criminal act and the severity of the criminal sanction.
Instead of having a neutral value in adjudication, the legal relevance of recidivism
has also been acknowledged. Thus, under specific statutory conditions,
recidivism was envisaged as a mandatory aggravating circumstance; in certain
situations, recidivists may also be excluded from or may not be eligible for
a sentence reduction. In case of multiple recidivism, the freedom of judicial
assessment (discretionary authority) is further restricted by the obligation
to impose a sentence which is required to exceed half of the prescribed
sentencing range for a given criminal offense. Furthermore, the prohibition on
reducing the imposed sentence (punishment) has been extended to two other
criminal offences: aggravated murder (Article 114 CC) and a qualified form of
unauthorized production and placing on the market of narcotic drugs (Article
246, para. 4 CC). The paper is an attempt to observe the new legal solutions from
a theoretical point of view, particularly in response to the question whether they
have contributed to designing a better normative framework for the institute
of sentencing.

Keywords: sentencing, purpose of punishment, life imprisonment,
recidivism, Serbian criminal legislation.
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HAoy. dp 3dpaexo I'pyjuh,

Jloyenm,

IlpasHu pakyamem Ynugepsumema y [IpuwmuHu

ca npuspemeHum ceduwmenm y Kocosckoj Mumposuyu

OCTBAPUBAIGE IIPABEJHOCTH U
CPASMEPHOCTH KAO CBPXA KA’KIbABAIbA -
UMJIMKAIU]E PETPUBY TUBHOTI KOHLIEIITA

KpeaTopy kasHeHe NOJIMTHKE Cy Ce NMPUJUKOM MOCAe[HUX HU3MeHa
KpuBuuHor 3akoHuka Peny6siuke Cpbuje (K3) us 2019. roauHe onpenennan
3a HaCTaBaK peTpUOYTUBHOT NIPUCTYINA Ka)KkibaBaky, U3Mehy ocTasior U Kpo3
M3MeHY U JIONYHY oZpesibe Koja ce 0AHOCH Ha YTBphUBame CBpXe KaXkKibaBamwa.
[Ipe ycBajakba U3MeHa M AONYHA, CBPXY Ka)KiaBakha YMHUJIA je ClleliyjaHa
Y reHepasiHa (IO3UTHBHA M HeraTHBHA) NMpeBeHLUja, OJHOCHO, CpeYaBame
YYMHHOLA @ BpIIM KPUBUYHA Jiesla U YTHLamke Jja He YNHHU KpHUBHYHA JleJa,
yTHIakbe Ha Jpyre Jla He YMHe KPUBUYHA Jiesla U u3pakaBamwe JpyLITBeHe
OCy/ie 32 KpUBUYHO JleJ10, jayakbe MopaJia v yuBpuhuBame 06aBese NOITOBaba
3aKOHa, [I0OK HaKOH yCBajama M3MeHa U JONyHa CBPXY KaKibaBaka YMHU U
OCTBapuBakbe NpaBeJJHOCTU U Cpa3MepHOCTH U3Mely y4HmbeHOr KpUBUYHOT
JleJla M TeXKMHe KPUBUYHE CaHKLHje.

HecrnopHo je 1a kaXXWbaBake U CBPXY HPONUCHUBAaba U U3PUIatha Ka3HU
YUHU OCTBapHWBale MpPaBeJHOCTH M CPa3MepHOCTH HU3Mehy wu3BpieHOr
nesna u ka3He. ToMe cy nocBeheHe roToBo cBe oApejn6e omurer Aena K3 u
Ka3HeHM pacnoHu npeubeHHu y ojipeab6ama noceGHor aena K3, anu u ocrane
o/peade KPUBUYHOT 3aKOHOJIaBCTBa. [locTaBsba ce, OH/1a, MUTake 360T Yera
je 3aKoHOJ|aBall 3KeJeo Ja OCTBapUBalbe MPAaBeJHOCTH U CPAa3MEPHOCTHU
HOpPMAaTHBHO ieGUHHUILE KA0 CBPXY KaXKHbaBama. [la Jik ce pa/iu 0 HEMOBEpehYy
npeMa npaBocyhy uiu He3a/10BOJbCTBY OCTBAapUBay OBUX IIUJbEBA 0J] CTPAHE
CYZ0Ba, HEKPUTHUYKOM Jla/beM LIHUPEHY PETPUGY TUBHOT KOHIIENTA KAXKHbaBakha,
onpaB/aBaky yYBohewa KasHe 0KUBOTHOI 3aTBOPA UJIM HeYeM ApyroM. Paj
je mocBeheH mokylajy Jja ce mpy»e oJroBOPH Ha OBa MHUTAaa, ajlu U Jia ce
YTBP/AY KOHCEKBEHTHOCT NPaBeJHOCTHU U CPAa3MEePHOCTH Kao CBpXe KaXKibaBakha
y HOCTYIKY U3BpIIEHa Ka3HHU.

K/by4yHe peum: KasHe, CBpxa KaKmkaBaka, IpaBeJHOCT, Cpa3Mepa,
peTpubyLuja.
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EXERCISING FAIRNESS AND PROPORTIONALITY
AS THE PURPOSE OF PUNISHMENT:
IMPLICATIONS OF THE RETRIBUTIVE JUSTICE
CONCEPT

In the most recent amendments to the Criminal Code (CC) of the Republic of
Serbia of 2019, policymakers have opted to continue their retributive approach
to punishment, inter alia, by amending the provision pertaining to establishing
the purpose of punishment. Before adopting these amendments, the purpose
of punishment was special and general (positive and negative) prevention,
embodied in preventing and deterring the offender from committing crimes,
deterring others from committing crimes, expressing social condemnation,
and enhancing morale and reinforcing the obligation to respect the law. In the
latest amendments, the purpose of punishment has been supplemented by the
goals to attain fairness and proportionality between the crime and the gravity
of the sentence.

It is indisputable that the purpose of punishment and prescribing and
imposing penalties is to achieve fairness and proportionality between the crime
and the sentence. Almost all the provisions from the general part of the Criminal
Code and the penalty ranges envisaged in the special part, as well as other
provisions in the criminal legislation, are devoted to achieving this goal. Yet,
it gives rise to the question why the lawmaker wanted to normatively define
fairness and proportionality as the (new) purpose of punishment. Is it a matter
of distrust towards the judiciary or dissatisfaction with the achievement of these
goals by the courts, further uncritical expansion of the concept of retributive
punishment, justification for introducing the new sentence of life imprisonment,
or something else? The paper is an attempt to answer these questions but also
to determine the consequence of envisaging fairness and proportionality as the
purpose of punishment in the process of execution of penalties.

Keywords: penalties, purpose of punishment, fairness, proportionality,
retribution.
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HAoy. op [lpazan baazuh,

Jloyenm,
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ca ceduwmenm y Kocosckoj Mumposuyu

MOBPAT Y BULLIECTPYKH [TOBPAT Y MOTJIEAY
MOOIITPABAIbA KASHEHE ITOJIMTUKE
3AKOHO/IABLIA

KpuBUYHONIpaBHO pearoBamwe KaJa Cy y NWTalky NOBPaTHULU 0J, YBEK
je 6BUJIO aKTYeJIHO Y CMHUCJY HhbUXOBOT KaXKibaBaa. Halle KpuBHYHO NMpaso je
TOKOM BpeMeHa MMaJio pa3JIMuUTe PUCTYIIe ¥ oIJie/ly BpCTe noBpaTa. Tako
je y jeiHOM MepuoAy MO3HABAJIO MOJe/1y Ha 00MYaH U BULIECTPYKH MOBPAT, a
je MOTOM CBe 10 OCJIeJbUX U3MEHA U JIONYHA I0CT0jao caMo 06HMYaH MOBpAT.
MebhyTum, caga ogpeadama 3M /] K3, noHOBO ce ponucyje BpcTa BUILIECTPYKOT
NOBpAaTa, LITO je 3Ha4ajHa HOBUHA y NOIJIely KaXKihaBakha NOBpPaTHUKA.

Haume, moBpaT nocToju Kajja y4uHUJIAL, KOjU je paHUje ocyhruBaH MOHOBO
Y4YUHU OUJIO KOje HOBO KPUBUYHO Jiesio (06MYaH) U Kajia je paHUje ocyhuBaHuU
y4YuHUJAL, ocyheH 3a Tpehe WM BUllle KPUBUYHUX Jlela (BUIIECTPYKH).
[loowTpaBawe Kas3HeHe MOJUTHKe OJ CTpaHe JApXKaBe CBe BHIe J0Ja3u
Jl0 M3paxkaja Kaja je Cy NUTawy MOjeJUHU UHCTUTYTH W KpPUBUYHA Jesa Y
KpUBHYHON paBy yonuite. CTora je 3akoHoZaBall M OBOT yTa NPONKCA0 HOBY
BPCTY NOBpaTa T3B. BULIECTPYKHU [IOBPAT U TUMeE Y HaueJly IOTBPAUO CTPOXe
Ka)KiaBalbe NMOBPaTHUKA, Tj. KaXKibaBake 3a ZieJio, 36or 4era je Beh panuje
NOBpPaTHHUK 610 KaxmweH. Tako je nponucaHo y 4. 55a K3 na ce ko BUIIeCcTpyKor
noBpara (kao My paHujeM 3akoHCckoM peliey COPJ) npessubajy ycioBu Koju ce
0/lHOCE Ha YYUeHO KPUBUYHO JleJI0 ca YMUlJbajeM 3a Koje je IponycaHa Ka3Ha
3aTBOPA, Kao U Jla je yYMHUJIAL paHUje [iBa NyTa ocyheH 3a KpUBHUYHA JieJia ca
YMHUIL/bajeM Ha 3aTBODP O/ HajMakbe jefiHe TOAMHE. YCBOjeHO 3aKOHCKO pellee
6uhe pasaMaTpaHo y paZy Kpo3 ynopeAHONPaBHY aHaIU3y M0jeJHUX EBPOIICKUX
3eMaJba, KaKo 6U ce Ha CBeOOYXBAaTHUjU HAauMH caryejaJjia pasJuyuTa npaBHa
[IOMMaHa U 3ay3e0 HayeJIHU CTaB O OBOM 3HAYajHOM NMUTAY.

K/byyHe peuu: noBpaT, o6M4YaH U BUIIECTPYKH MOBPAT, MOBPATHUK,
KPUBUYHO JIJI0.
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RECIDIVISM AND MULTIPLE RECIDIVISM, IN
LIGHT OF STRENGTHENING THE SERBIAN
PENAL POLICY

The criminal justice response to recidivism has always been a topical issue
on the legislator’s agenda. In terms of punishment, our criminal law has had
different approaches to different types of recidivism. Thus, the earlier SFRY
legislation recognized two types of recidivism: ordinary recidivism and multiple
recidivism. Until the latest legislative changes and amendments, the only type of
recidivism was ordinary recidivism. Now, the Act amending and supplementing
the Criminal Code again contains provisions on multiple recidivism, which is a
significant novelty in terms of punishing recurrent offenders.

Recidivism occurs when a previously convicted offender commits any
new criminal offense (ordinary recidivism) and when a previously convicted
offender commits a third offence or a number of criminal offenses (multiple
recidivism). The tightening of the criminal policy by the state is increasingly
apparent when it comes to individual institutes and individual criminal offenses
in criminal law in general. By prescribing multiple recidivism, the legislator
has essentially upheld stricter punishment for re-offending and recurrent
commission of criminal acts that recidivists have previously been punished for.
Thus, in case of multiple recidivism, Article 55a of the Criminal Code specifies
the conditions related to a pre-meditated criminal offense which is punishable
by imprisonment, where the offender has previously been convicted twice for
the commission of pre-meditated criminal offenses and sentenced to a term of
imprisonment of at least one year. The adopted legal solution will be analyzed
in the paper through a comparative analysis of relevant legal provisions in
individual European countries. The author aims to comprehensively consider
different legal solutions and take a principled position on this significant issue.

Keywords: recidivism, ordinary recidivism, multiple recidivism, recidivist,
criminal offense.
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IIpodp. dp Bophe Hophesuh,

PedosHu npogpecop,

Kpumunaaucmuuko - noauyujcku yHugep3umem beozpad
Joy. dp Heana II. Bodpooicuh,

Jlouyenm,

Kpumunaaucmuuko - noauyujcku yHueep3umem beoepad

HOBO PEIIEGE IIOBPATA Y KPUBUYHOM
3AKOHUKY PEIIYBJIUKE CPBU]JE

AyTopu y paZy HacToje Jja Kpo3 NpUKa3 M aHaJIM3y UCTOPUjCKOT pa3Boja
moBpaTa Kao onumTer KpPHUBHYHOIIPABHOT HHCTUTYTAa Yy HAIMOHAJIHOM
3aKOHO/JIAaBCTBY /lajy OATOBOP Ha NUTamka O lheroBOM MeCTY U yJI03U y OKBUPY
ONnuTe IOJIMTHKEe cy361/1jaH>a KPpUMHUHAJIUTETA, HEroBUM MOFthOCTI/IMa 144
JlOMeTHMa y IorJie ]y reHepaJiHe U Cllel|hjaJiHe IpeBeHLMje, HajIlpe y 3aBUCHOCTH
0/l CaJIp>KMHe U HAaYMHA Ha KOjH je Yy HAJMOHAJIHOM KOPYNyCy KpUBUYHONIPAaBHUX
oApenaba 6uo ogpeheH. [loce6Ha nakwa je y paay nocBeheHa aHauM3u U
KPUTHILM HOBOT pellewa noBpaTa y KpuBrnuHOM 3akoHUKY Peny6uke Cpbuje,
HakoH 3W/J| K3 2019, koju moBpaT oapebyje kao o6GaBe3Hy oTexxaBajyhy
OKOJIHOCT, KoOja Cy»aBa NpOCTOp 3a CJ0OOJHO CYAUjCKO OJJY4YUBAHE VY
npolecy oAMepaBamwba KasHe, IOOLITPaBajyiu Ha Taj HAYMH CY/[ICKY Ka3HEHY
NOJMUTUKY Ha HUBOY IeHepasiHe HOpPMe, IITO ayTope HAaBOAM Ha 3aKJby YaK
Jla je HOBO pelleme aHaJIM3UPaHOT KPUBUYHONIPABHOT MHCTUTYTA Ha JIMHUJU
KOHTHUHYUPAHOT 3a0llTpaBalka KPUBUYHOIPAaBHe pelpecHje U NOOIITpaBambha
KasHeHe NOJIMTHKe in abstracto.

KybyyHe pedMm: noBpaT, BUILeCTPyKU noBpaT, KpHUBUYHM 3aKOHUK,
o/lMepaBaie Ka3He, 0TexxaBajyhe OKOJIHOCTH, 3a01ITpaBakhe KPUBUYHOIIPaBHE
penpecuje.
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THE NEW LEGAL PROVISION ON RECIDIVISM IN
THE CRIMINAL CODE OF THE REPUBLIC OF
SERBIA

The authors of this paper present and analyze the historical development
of recidivism as a general criminal law institute in national legislation by
addressing the issues related to recidivism, its place and role within the general
policy of crime suppression, its possibilities and scope with respect to general
and special prevention, depending on the content and the manner in which
recidivism was envisaged in the national system of criminal law provisions.
In particular, the authors focus on the analysis and criticism of the new legal
provision on recidivism in the Criminal Code of the Republic of Serbia, after the
adoption of the 2019 Act on Amending the Criminal Code, where recidivism is
envisaged as as a mandatory aggravating circumstance. As such, it narrows
the space for free judicial assessment (discretionary power) in the sentencing
process, thus tightening the judicial penal policy at the level of the general norm.
It leads the authors to the conclusion that the new provision on the analyzed
criminal law institute aims to keep reinforcing criminal law repression and
tighten penal policy in abstracto.

Keywords: recidivism, multiple recidivism, Criminal Code, sentencing,
aggravating circumstances, reinforcing criminal law repression.
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IIpodp. dp 3opan Khupuh,
PedosHu npogpecop,
IIpasHu ¢pakynamem, YHusepsumem y Huuwiy

OJTOBOPHOCT KAO JEJITHA O/
MPETIIOCTABKH 3A KBAJIUTET CYACKO-
NCUXUJATPUJCKUX BELITAYEHA

Y nocTynky KBaJMTeTHe CY[CKO-TICUXHUjaTPHUjCKe NpOLieHe, OATOBOPHOCT
BelliTaKa je BeoMa OMTHA NpeTIOCTaBKa Jja ce 0Ba KOMIIJIEKCHA aKTUBHOCT
BaJ/baHO, 06jEKTUBHO W NpPaBUYHO 06aBH, OMJIO Ja ce paju O MojeJUHAYHUM
WM KOMHUCHjCKHM BellTayelkhHMa HJM OHUM Koje 00aBJbajy ojAromapajyhe
yctaHoBe. Kao obGesiexxje JIMYHOCTH, OJTOBOPHOCT Ce CTPYKTypulle Y
CJIOKEHOM I[ICUXOJIOLIKOM IIpOlLiecy ca3peBama, KOjU je [eJIOM YCJI0BJbEH
KOHCTYTYLJMOHAJHUM YMHUOLMMA, a ZejioM daKTopUMa Koju Jenyjy U3 yxe
WJIM IIMpe colijasiHe cpeidHe. Y BellTayewmUMa U3 06JIaCTU ICUXUjATpH]e,
OZIOBOPHOCT je caMo jeJHa Y MHOLUTBY MepCOHAJHUX aTpybyTa BelLITaka,
KOjU Cy MpeTHNoCTaBKa KBAJUTETHUX eKclepTusa. Mehy ocTaiuM cy BUCOK
CTelNeH CTPYYHHUX 3Haka U 60raTo CTPYYHO UCKYCTBO, BUCOK KBAaHTYM JIUYHOT
NOLITEeHa, jacHoha U3pakaBama, CIPEMHOCT 3a TUMCKU paj UTH., WITo he y
paay 6uTH AeTa/bHUje enabopucaHo. Ha oBaj HauMH, CTUYY ce yCJOBHU Ja ce
CTBOpE JAOKTPHUHAPHU NpPeyCcJOBU 32 OCTBApUBake 60/be KOHTpPOJIE CYACKO-
NCUXUjaTPUjCKUX BellITayewa, IITO he MOBO/bIIATH U paj BelllTaKa ICUXUjaTapa,
ajJid 4 oJIaKWIaTH NMpaBHUIUMA [Jia OBe JloKasze 60/be KOPUCTE Y JOHOLIEHY
NpaBHUX OZJIYKa.

K/by4He pedH: 0ATOBOPHOCT, CyACKa ICUXHjaTpHja, eKCIIepTHU3a.
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LIABILITY AS A PREREQUISITE FOR THE
QUALITY OF FORENSIC PSYCHIATRIC
EXAMINATIONS

In the process of providing quality forensic psychiatric evaluation, the
responsibility of the expert witness is a very important assumption that this
complex activity has been performed properly, objectively and fairly, regardless
of whether it is carried out by an individual expert, a group of experts or an
appropriate institution. As a characteristic of human personality, responsibility
is structured in a complex psychological process of maturation, which is partly
conditioned by constituent factors and partly by narrower or wider social
environment factors.

In psychiatry expertise, accountability is just one in the plethora of personal
expert attributes that are a prerequisite for quality expertise. Other essential
features are a high level of professional knowledge and profuse professional
experience, a high quantum of personal honesty, clarity of expression, readiness
for teamwork, etc. In this paper, the author elaborates on all these features in
more detail. In this way, doctrinal preconditions are created for exercising better
control over forensic psychiatric expertise, which will ultimately improve the
work of psychiatrists and enable legal professionals to make a better use of the
presented evidence in legal decisions-making processes.

Keywords: liability, forensic psychiatry, expertise.
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IIpodp. dp Aapko Jumoscku,
BanpedHu npogecop,
IlpasHu ¢pakyamem, YHusepsumem y Huwiy

OATOBOPHOCT APKABE Y CIIPEYABAILY
HACHUJ/bA'Y ITIOPOAULIH - MOT'Y'RHOCT
YINIOTPEBE CABPEMEHUX TEXHOJIOTHJA

W3Bpliewe Hacu/ba y NOPOJUIHU je Y CTAJHOM NopacTy y Pemy6sunu
Cp6uju. Mako noctoju oAroBapajyhu HopMaTUBHU OKBUD 3a CaHKIIMOHUCAKE
M3BpllIemkha 0BOI KPUBUYHOT JeJia, Y IPaKCcH M0CToje 6pOjHUM npobseMu 3a
HEeroBO JJ0Ka3uBamwa npej HajJiexxHUM cyaoM. Ctora y paay he y pagu 6utu
UAeHTHPUKOBAHU NPO6JIEeMH y JOKAa3UBAKY HacU/ba Y NOPOAULU Y3 JlaBakbe
oZpeheHux npruMepa U3 Npakce C LU/beM UIYCTpalMje 1aTUX NpobJieMa. YjeaHo,
HAaKOH NpeJcTaB/batba Npob6JieMa y NOTJeAy AoKa3WBaka OBOT KPUBHUYHO
Jesa, ayTop he nmpeJ/ioXXUTH HAayWH NpeBa3ua)kewa UCTUX. HauMe, ayTop
cMaTpa Jia ce NaMeTHU TesedOHU MOT'y YIIOTPEeOUTH 3a CIpeyaBame Hacu/ba
y IOpoAUIU KpeupamweM T3B. Anti-Family Violence Application. C TuM y Be3y,
ayTop he mpejcTaBUTU HauyuH GYHKLUOHHCAKka MOMEHYTe alJuKaldje 3a
MoGHUJIHE TesedoHe.

K/byuyHe peyM: Hacu/be y IOPOAULIY, JOKa3UBakbe, IpeBeHLIMja, CaBpeMeHe
TeXHOJIOTHje.
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STATE RESPONSIBILITY IN PREVENTING
DOMESTIC VIOLENCE: THE POSSIBILITY OF
USING MODERN TECHNOLOGIES

Domestic violence is constantly on the rise in the Republic of Serbia.
Although there is an appropriate normative framework for sanctioning the
commission of this criminal offense, numerous problems are encountered in
practice in terms of proving it before the competent court. This paper aims to
identify the problems in proving domestic violence and illustrate the observed
problems by providing specific examples from judicial practice. After presenting
the problems with regard to proving this offense, author will propose a solution
for overcoming them by using modern technologies. The author considers that
smart phones can be used to prevent domestic violence by creating the so-called
Anti-Family Violence Application. In this regard, the author will present how the
mobile application works.

Keywords: domestic violence, proving, prevention, modern technologies.
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IIpodp. dp Kervko Hukau,
PedosHu npogpecop,
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KOHTPOJIA PAJIA TIOJIULIUJE Y ®YHKIUJU
MIOBERAHA OJITOBOPHOCTH Y JIPYILITBY

CaBpeMeHO APYLITBO HACTOjH Jla UMa MOJ, JeEMOKPATCKOM KOHTPOJIOM CBe
MeXaHU3Me JipKaBHe BJIACTH, IOCEOHO anapar cuJjie U TajHe cayx6be. [lonnnuja
Kao eMaHal{ja BJacTU KMMa 3HayajHO MeCTO y CUCTEMy JpXKaBHe yIpaBe U
BeoMa je BaXXKHO Ja MOCJOBE U 3aJaTKe 00aB/ba 3aKOHUTO, MOJUTHYKU
HeyTpasIHO, HEMPUCTPACHO, NpodeCHoHaTHO U Ha J0OpO6GUT CBUX rpahaHa U
3ajepgHune. KoHTpo/1a 3aKOHUTOCTH y paZly NOJIMLYje je eCeHLHja/HO NHTambe
jep caMo opraHusalyja U BbeHU NPUIMAJHULU KOjU MOLITYjy paBHe HOpME U
nopejak MOry MMaTH NOJPUIKY ApywTBa. [losuLUjcku U Apyru cayK6eHuLU
MVYII PC y o6aBaB/bamy CBOjUX MOCA0BA KOPUCTE MOJIMIIMjCKa oBJalihema, na
je TUM npe Beha HWHUXOBA 0JOBOPHOCT 33 3aKOHUTO MOCTYIake U MOIITOBake
JbYZICKUX NpaBa U rpahaHCcKkux cao060a. Y pajy je yka3aHO Ha BHJIOBe CIIOJbHE
Y yHyTpallikbe KOHTpoJe paja nosaunuje y Penyonunu Cp6uju, ca moce6HUM
OCBPTOM Ha HOBe MeXaHU3Me KOHTpOJIe. Y 3aK/bY4HOM JeJly Cy JaTH NpejJo3U
3a yHanpebemwe nojeAMHUX JIETUCIATUBHUX pellewa Y QyHKLUUjU noBehamwa
O0JrOBOPHOCTH Y APYLUTBY.

K/byuyHe pedyu: moJsivnyja, 3aKOHUTOCT Y pafy, ClIOJbHA U YHyTpallllkba
KOHTpO.JI3, /by JiCKa NpaBa U rpahaHcke cno6oze, Cpbuja u EY.
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CONTROL OF POLICE WORK IN THE VIEW OF
INCREASED POLICE RESPONSIBILITY IN SOCIETY

The contemporary society seeks to institute democratic control over all
mechanisms of state power, especially the apparatus of force and the secret
service. The police, as an emanation of power, have an important place in the
state administration system. Thus, it is very important that they perform their
tasks in a legal, politically neutral, impartial, and professional manner, for the
benefit of all citizens and the community. The control of lawfulness in police
work is an essential issue because only an organization and its members that
abide by legal norms and order can have the support of the society. In the
Republic of Serbia, police officers and other employees of the Ministry of the
Interior (MOI RS) use police powers in performing their duties, which increases
their responsibility to act in compliance with the law and to respect human
rights and civil liberties. The paper focuses on the types of external and internal
control of police work in the Republic of Serbia, with specific reference to new
control mechanisms. In the final part of the paper, the author makes proposals
for improving some legislative solutions in order to increase police
responsibility and accountability in society.

Keywords: police, lawfulness of police work, external and internal
control, human rights and civil liberties, Serbia and the EU.
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UMIIVIEMEHTALUJA EBPOIICKOT CTAHAAPJA
"CY'BEILE Y PA3YMHOM POKY" Y KPUBUYHHU
IIOCTYIIAK CPBHJE

KpuBuuHU nocTynak je cenamorpad MmoutoBama /by[CKUX paBa y CBAKOj
JApxaBU. [IpuposiHO, y HajTeX0j CUTyalju Y KPUBUYHOM IOCTYIIKY Ce Haslasu
OKpHUBJ/beHU. Kao npoliecHU cy6jeKT, IpeMa KOMe je ycMepeH KPpUBUUHOIPABHU
3axTeB Jip>KaBe, OH UMa IPaBHU MHTEPEC Jla Ceé HEU3BECHOCT Y MOIJIely Ucxoa
[IOCTYIKA OKOHYa Y pa3yMHOM pokKy. MebyTuM, Ha [pyroj cTpaHd ce Hajla3u
MHCTUTYT 3aCTapeIOCTH KPUBUYHOT IOHEHa, IITO OKPUB/HEHOM MOKe OMOhu
Jla ce 0c10604U IpUMeHe KPUBUYHUX CaHKIMja. JeZiHa o/ rapaHLyja, MponucaHa
y wiaHy 6 EBporicke KOHBeHLHje O JbYACKHUM IpaBHMa je IPaBO Ha cybeme y
pa3yMHOM pOKy. YIpaBO OCTBapeme OBOI CTaHZApJa je KaMeH CIOTHULama
CpIcKor mnpaBocyba Beh Ayru HU3 rojAuHa. AyTopu y pafly MNpeLcTaB/bajy
JOCTUTHYTe CTaHZapJe y norjefy cybewa y pasyMHOM pOKYy, HacTaje Kao
nocjefuua 6oraTe npakce EBporckor cyja 3a JbyJcka mpaBa, ca poKycoM Ha
JpXamwe OKPHUB/HEHOT TOKOM TIIOCTYNKa M [JONPUHOC OJ6paHe Tpajamy
KPUBUYHOT MOCTyNKa. MMIieMeHTaluujy NMOMeHYyTHUX CTaHJapJa Y KPHUBUYHHU
noctynak Cpb6uje ayTopu TecTHpajy NpaBehu ymnopefHy aHa/JU3y K/bYYHUX
dakTopa ayxuHe Tpajatba nocrtynka ox 2010. roauHe mo maHac. Ha ocHoBy
pe3yJiTaTa Te aHa/u3e, ayTOPU [iajy MpenopykKe 3a moboJblilalkbe HOpMaTUBHE
OCHOBE, de lege ferenda.

K/byyHe pedu: KpUBUYHHU NOCTYyNaK, cyhewe y pa3yMHOM poky, EBporncku
CyJ 3a Jby/iCKa IIpaBa, KpUBUYHM nocTtynak Cpouje.
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IMPLEMENTATION OF THE EUROPEAN
STANDARD ON TRIAL WITHIN A REASONABLE
TIME IN SERBIAN CRIMINAL PROCEEDINGS

Criminal procedure is a seismograph of respect for human rights in every
state. Being a procedural subject who is directly subjected to the criminal
prosecution instituted by the state, the defendant is inevitably in the most
difficult situation in criminal procedure. Thus, it is in the defendant’s legal
interest to end the uncertainty pertaining to the outcome of the procedure
within a reasonable time. On the other hand, the statute of limitations for
criminal prosecution is an institute that may help the defendant avoid the
prescribed criminal sanctions. One of the fundament guarantees provided in
Article 6 of the European Convention on Human Rights (ECHR) is the right to
a trial within a reasonable time. The implementation of this standard has been
a stumbling block for the Serbian judiciary for years. In this paper, the authors
present the attained standards pertaining to trial within a reasonable time,
resulting from the rich practice of the European Court of Human Rights
(ECtHR), with a focus on the defendant's conduct during criminal proceedings
and the contribution of the defense to the duration of criminal proceedings.
The authors examine the implementation of the attained standards in Serbian
criminal proceedings by providing a comparative analysis of the key factors
contributing to the duration of criminal proceedings from 2010 to date. Based
on the results of that analysis, the authors make recommendations for
improving the normative framework de lege ferenda.

Keywords: criminal procedure, trial within a reasonable time, ECtHR
case law, Serbian criminal proceedings.
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I10J102KAJ OKPUB/BEHOT CAPAJHUKA'Y
PE®OPMUCAHOM KPUBUYHOM NIOCTYIIKY
PEIIYBJIUKE CPBH]JE

JloMrHanyja ajgBep3njaJHUX eJeMeHaTa y pepOpMHUCAaHOM KPUBUYHOM
NOCTYNKY, CTBOPUJIA je MOroAHO TJe 3a OACTyINake O0Jf TpaJULMOHAJHOT
HaueJsa, HavyeJa MOHOQYKHIMOHAJHOCTH KPHUBHYHO NPOLECHUX CybjekaTa.
Jlune NpoTUB Kojer ce BOAU KPUBUYHU NOCTYINAK 33 HEKO 0J] TEXKUX KPUBUYHUX
Jlesa (KpMBUYHA JleJla OpraHM30BaHOT KPUMHKHAJIA, paTHUX 3JI0YHHA), HOCUJIALL
je mpaBa U Ay>KHOCTHU OKPHUBJbEHOT KOjU MMa U YJIOTY CTPaHKe y 3aKJ/by4yemy
cropa3yMa o CBeJlouemy. Y UCTOM je JIULY 06jejubeHa U npolecHa pyHKIHja
CBeJI0Ka, KOjy CTHYe HAaKOH IITO MCIYHU obGaBe3e cnopa3yMoM IpejBubeHe.
OBa, Tako3BaHa MYJTUQYHKIUOHAJHOCT KPUBUYHONPOLECHUX QYHKIH]ja,
MMaJia je yTULaja Ha MpolIUpemhe 06MMa IpaBa ¥ Ay>KHOCTH NpoLecyupaHor
JuLa. Y aMepu4koM, TaKO3BaHOM IpaBy CYACKUX IpelefeHaTa, IPUCYTHa
Cy OACTyNama 0/ 3aKOHCKHUX OKBUpA y NMOIVIeAy JY>KHOCTH OKPUBJbEHOT Kao
CBeJI0Ka, 0K Ce IIpaBa IOMEeHYTOr Cy6jeKTa peasn3yjy OHAKO KaKO CY 3aKOHCKH
KOHLMIMpaHa. Y JlerucJaTUBHUM OKBHpUMa Peny6sinke Cpbuje npuMeTHa je
Heycar/aueHoCT oApeaba Koje npeABUbajy NpoLeCHY ¥ BAaHIIPOLLECHY 3aIUTUTY
CBeJJ0Ka, Ca HOBOYCINOCTaB/beHUM HHCTUTYTOM OKPHUBJbEHOT CapajAHHUKa, LITO
MOXKe M3a3BaTH HeraTUBHE NocJjefule y 6yayhoj npaBocyaHoj npakcu. Llum
paja jecTe, IpMMeHOM HCTOPHjCKOT, MPAaBHO-A0IMAaTCKOT U MeTO/a aHaJu3e
cajp»aja, ykasaTU Ha HeJlocTaTKe AoMahe 3aKOHCKe perysjaTuBe, He O6U JIU
Jyjana3oH NpaBa U AY>XHOCTH OKPHUBJbEHOI capaJiHUKa OHUO yHNOTHyHEeH U
yckJabheH ca pU3MKOM KOjU HOCHU CBeJij0uereM NPOTUB CBOjUX, JJOHeJAaBHUX
capajiHuKa. Mehy KpUBHUYHUM JieiMMa Koja MOTY OUTH NpeJMeT CBeJ0uema,
dokyc je cTBa/beH Ha KPUBUYHA Jle/1a OpraHU30BaHOT KPUMMHAIA.

K/byuyHe pedu: OKpUBJbEHH, CBEJIOK, OKPHUBJbEHU CapaJHUK, MpaBa
OKPUBJbEHOT CapaJiHUKA, AY>KHOCTH OKPUBJbEHOT Capa/lHUKa, OPraHU30BaHU
KpUMUHAJL.
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THE POSITION OF THE ACCUSED ACCOMPLICE
IN THE REFORMED CRIMINAL PROCEDURE OF
THE REPUBLIC OF SERBIA

The dominance of adversarial elements in the reformed criminal procedure
has created suitable grounds for departure from the traditional principle of
the monofunctionality of the participants in criminal proceedings. Thus, the
person prosecuted for the commission of a serious crime (organized crime,
war crimes) is the holder of the rights and duties of the accused person, who
also has the role of one of the parties in the plea bargaining agreement. After
fulfilling the obligations stipulated in the agreement, the same person also has
the procedural role of a witness, who testifies against the accomplices. This
so-called multifunctionality of criminal procedure roles has had an effect on
expanding the scope of rights and duties of the defendant. In the American law,
based on judicial precedent, there are deviations from the legal framework in
terms of the defendant’s duties as a witness, while the defendant’s rights in the
proceedings are exercised according to the law. In the legal framework of the
Republic of Serbia, there is a noticeable discrepancy between the provisions
regarding the procedural and extra-procedural protection of witnesses and the
newly established institute of the accused accomplice; this discrepancy may
cause negative consequences in future legal practice.

The aim of this paper is to examine the domestic legislation on this matter by
using the historical, legal-dogmatic and content analysis methods, to point out to
the drawbacks in the national legislation, and to suggest a more comprehensive
range of rights and duties of accused accomplices which would be in line with the
risk that they bear by testifying against their former co-offenders. In particular,
the author focuses on organized crimes that may be subject to plea bargaining
agreement to testify against an accomplice.

Keywords: defendant, witness, accused accomplice, rights and duties of
the accused accomplice, organized crime.
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AKTYEJIHA IIMTAIbA U IIOTPEBA
PE®OPMUCAKBA MEBYHAPOJAHOT
KPUBUYHOTI CYZA

HenyHe [Be JeneHuje mpoTekJse Cy oJ, cTynawa Ha cHary CratyTa
MebhyHapofHOr KpPUBUYHOI CyAa, KPOBHE WHCTUTyLHje MehyHapomHor
KPUBUYHOT IpaBocyha U HajBakKHUjer UHCTPYMeHTa MehyHapoJHe KpUMUHAJTHE
noJauTUuKe. Mako y UCTOPUjCKONIPABHOM CMHUCJY OBaj MEPUOJ MMa HEBEJIUKO
Tpajame, y KOHTEKCTY Mpollecyuparma HajTeXXUXx MehyHapoAHUX 3/104MHA
npejcTaBJba 3HavajaH epUO/, 3a aHAJIM3Y IOCTUTHYTUX pe3yaTaTa. Uiy, nak,
3a pa3MaTpame Y3poKa M30CTaHKa OYeKMBAHHUX mocTurHyha mehyHaponHe
npasje. Y3pouu HUCY OUTHUjU O IOCTeJUIIA, aJIU CY MOL6P0OHUjU deHOMeH
3a Hay4HO-UCTpakuBauku pan. [locaenuue, ofHocHO pe3yaTtaTu paja Cyaa, cy
MaJiu 10 KOHKPETHOM /I0Malllajy, a NIPpOHU3BO/ie BeJUKY allCTPaKTHY ONAacHOCT
no MmehyHapoZHonpaBHU nopeak. /la siv he ancTpakTHa OMACHOCT IPepPacTH y
KOHKPETHY U Koje 6M HOBOHACTAaJIe OKOJIHOCTH M3 TOra Ipou3alljie, IUTAbE je
KOjUM ce ayTOpH 6aBe y oBOM pajy. Jpyrum peuuma, MOpaMo caryesiaTd Kako
Cy ¥ 3alITO BOheHU oca/jallitby MOCTYIIH, KAKO GUCMO JOLIJIH A0 3aKJ/by4yKa
0 6yayhuM MoTeHIMjaJJHUM TEHAEHIIMjaMa y jypucnpyaeHiuju Cyaa. 3anpaBo
LUJ/b U U/Jieja pajia je Ja Ha BOJELleHUjCKOj] KPUBOj KOja IpUKa3yje pe3yJATaHTy
paga Cyna, He ohe /10 TOTNYHE CUJIA3HE Ty Tambe.

Ha nunuju dopmupama HesaBucHe rpymne excrepara, 3ajyxeHe Ja
aHajJM3upa NUTawka ynpaBbawma CyznoMm, cybewa U Bohewa UCTpaKHUX
paZimby, ay TOpU HacToje Ja CyLITUHCKUM caryeZlaBalbeM y3poKa HecaBpLIEHUX
uau HejocTtajyhux esneMmeHata y paay Cyza fajy mnpefjJore Koju 6u
CIOpeyuivu rope MOMeHYTH cleHapuo. Ha ToMm nyTy cMaTpaMo Ja je moTpe6HO
KOPUCTUTHU MaTepHjaJHONPABHU U GOpPMasHONPABHU UHCTPYMEHTAPUjyM, KaKo
AHIVIOCAKCOHCKHU TaKO M eBPOICKU KOHTHHEHTAJHU. BaxHuje of Tora, noTpe6Ho
je OCHa>XUTH NOJUTHUYKY BOJbY U CBECT O HEOJPXKUBOCTH Jla/bel HeJIOBPIIEHOT U
CeJIeKTUBHOT I'Olbetha U KaXKibaBata. bes Tora Hehe ce ocTBapuTH reHepaJiHa
npeBeHIIMja Ha MOX/Ja Haj3HavyajHUjeM MO0Jby MehyHapoJHUX OJHOCA -
cykobuma. Yuunak Cyga 3ajpkahe ce Ha KaxKibaBamy JHJepa HEKOJUKO
Jp>aBa nojacaxapcke Appurke, yBepeHUX ¥ TO Jla HUCY MaJIU 10J May [paBje
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Hero MohHor ,3anaza”. CTora, y3 NpeucnUTHBakbe KPUMUHAJIHO-TIOJIUTHYKHUX
ofHoca Cyzia, ay TopH NpeJ/iaxky peBU/IMpatbe OpraHU3alMoOHUX, MaTepPHjaTHUX
Y IPOLECHUX UHCTUTYTa Y IpaBHOM OKBUDY paza Cyaa.

KibyuyHe peuyu: MehyHapoaHU KpUBUYHU CYyJ, MEDYHAPOJHU 3JIOUHHH,
Ka)kibaBakbe, pedpopma.
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CURRENT ISSUES AND THE NEED TO REFORM
THE INTERNATIONAL CRIMINAL COURT

Almost two decades have passed since the Rome Statute of the International
Criminal Court (ICC) was entered into force, making the ICC the highest
institution of international criminal justice and the Statute the most important
instrument of international criminal policy. Although this period may not be
long in historical terms, it is highly significant for the analysis of the results
achieved in context of punishing the gravest international crimes, as well as for
considering the causes for the absence of expected achievements in the field of
international justice. Causes are not more important than consequences, but
they are more suitable phenomenon for scientific research. The results and the
consequences of the ICC’s work have been modestin terms of concrete outreach,
but they have yielded a significant abstract threat for the international legal
order. In this paper, the authors discuss whether the abstract danger will turn
into a concrete one, as well as the possible consequences of these developments.
In other words, we have to observe how and why the proceedings have been
initiated and managed up-to-date, in order to reach a conclusion about future
potential tendencies in the ICC jurisprudence. The aim of this paper is to prevent
a downward trajectory on the line showing the results of the ICC’s work in the
past two decades.

In line with instituting the Independent Expert Group, which is in charge of
analyzing the issues pertaining to the Court governance, investigation authority
and adjudication, the authors examine the causes of drawbacks or flaws in the
ICC’s work, and make proposals how to prevent the aforesaid scenario. The
authors consider that both substantive and procedural instruments, derived from
both common law and continental law system, should be used to that effect. More
importantly, it is necessary to empower the political will and raise awareness
about unsustainability of further incomplete and selective prosecution and
punishment. In the absence of these factors, the general prevention goal will
not be achieved, particularly in conflicts which are probably the most important
field of international relations. The ultimate result of ICC’s work will thus be
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confined to sentencing the leaders of several Sub-Saharan states, who do not
believe anyway that they have fallen under the sword of justice but rather under
the impact of the powerful “West”. Hence, while reconsidering the criminal
policy principles of the ICC, the authors suggest the revision of organizational,
substantive and procedural institutes within the ICC legal framework.

Keywords: International Criminal Court, international crimes, punishment,
reform.
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MEBYHAPOJHA KPUBUYHA JIEJIA IIOBE3AHA
CA WJIETAJIHUM CTATYCOM CTPAHALIAY
PEIIYBJIMIIX CEBEPHO] MAKEZIOHU]JNY, Y

INEPHUOAY ITOCJIE MUTPAHTCKE KPU3E

[lpunvB MUTpaHaTa U MUTPAHTCKA KpH3a Koja je 3aXBaTuJa YuTaBy EBpomny
HHUcy 3a06uiau HU Peny6inky CeBepHy Make1oHH]y, KOja ce Y MUTPaHTCKUM
KpeTalkbHUMa TPeTHpa Kao TPAaH3WTHA 3eMJ/ba. MUTPAaHTH yTJIABHOM /I0’KUBJbABA;jy
baJIKaHCKe 3eMJbe Kao IpoJia3 UJH ysia3 y 3eMsbe EBporicke yHuje. MehyTuM,
TOKOM HbUXOBOT ,[IPONyTOBama” Kpo3 basikaH, Kako npe Tako a HAPOUUTO MOCJIe
3aTBapama 3anaZHobaJIKaHCKe pyTe, MOYUIbeHAa CY MHOT06pOjHAa KPUBUYHA
Jlesia Koja mpaTe MUTPAHTCKY Kpu3y. [Io4MHUOLM TUX KPUBUYHUX JieJia Gun
Cy MUTPAHTH (KOjU Cy BPLIMJM KPUBUYHA JleJla IPOTUB JPYTUX MUTPAHATAa,
npoTUB AoMaher CTaHOBHUIUTBA, NMPOTUB Jp)KaBe, KA0 U KPUBUYHA JeJa
CaydyeCHHUIITBA NoOMaraweM JoMahvMM NpecTyNHUIIMMAa Yy U3BpLIEHY JeJa
II0BE3aHUX Ca MUT'PAHTUMA), Kao U MaKeZIOHCKH Jp3KaBJ/baHU, KOjH CY YTJIAaBHOM
61/ yMeIlaHH y 3/I04MHe TPOTHUB YOBEYHOCTH U MehyHapoHor npaBa. Cmucak
KPUBUYHUX JI€JIa je YT, aJld Ce 0Baj pa/| IPBEHCTBEHO 6aBU KPUBUYHHUM JieIMMa
OpraHM30BaHOT KPUMHHAJIA, KpUjyMYapewa U TProBUHE JbyJUMa.

TokoM mnepuosa MUTpPaHTCKe KpH3e, MaKeJOHCKa IMOJHLHja je YCKO
capabuBasa ca MOJHUIUjCKUM OpraHMMa M3 JAPYTrUX MapTHEPCKUX Jp>KaBa
Ha o6e30ehuBamy MaKeJOHCKO-TpUYKe TpaHHle U dopmupasa mnocebHe
0e36eLHOCHe CHare pajy ClpevyaBame WJeTaJHUX MUIpaldja U TProBUHE
spyauma. HaxasiocT, kajJla je 3amagHoGa/IKaHCKA pyTa CJIy»KO6eHO 3aTBOPEHa,
JIOLIJIO je 10 3HAYajHOT NopacTa uJjerajHux murpanujay CeBepHoj MakeJoHUjU
U KpUjyMYapema MUTpaHaTa KOjU Cy CBe BHUIIe OUJIM XPTBe MehyHapoaHUX
3JI0YMHA. 3aTO CMAaTPaMoO /ia Ce 0 OBOM Npo6eMy MOpa JUCKYTOBATH KaKo 64
ce nedUHUCATU PETHOHAJHU IPUOPUTETH U CIIPOBeJie oAiroBapajyhe npoMeHe
y norJieny Mehyco6He KOMyHHKaIlMje, KOOpAUHAIHje U capa/ibe.

K/by4He pedyu: MUTpaHTCKa KPHU3a, UjlerajHe MUTpalyje, KpUBUYHA JleJ1a,
KpujyMyapeme (IBepi1), TProBUHA JbyAUMA.
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INTERNATIONAL CRIMES RELATED TO THE
ILLEGAL STATUS OF FOREIGNERS IN NORTH
MACEDONIA,

IN THE POST-MIGRANT CRISIS PERIOD

The influx of migrants and the migrant crisis which has engulfed the
entire Europe has not circumvented the Republic of North Macedonia, which
is mainly a transit country in the migrant movements. Migrants perceive the
Balkan countries as a gateway to the European Union countries. But their
“journey”, before and largely after the Western Balkan route was closed, was
no crime free. The migrant crisis was accompanied by the frequent occurrence
of different crimes committed by migrants (against another migrants, against
domestic population, against the state, and complicity crimes by assisting
domestic offenders in the commission of migrant-related crimes), as well as
the crimes committed by Macedonian citizens, mostly crimes against humanity
and international law. The list of committed crimes is rather long but our focus
is primarily on organized crimes, illegal migration, and human trafficking.

Throughout the migration crisis period, the Macedonian police closely
cooperated with the police authorities from other partner states on securing
the Macedonian-Greek border and established special security forces to prevent
illegal migration and human trafficking. Unfortunately, when the Western Balkan
route was officially closed, there was a significant increase in illegal migrations
in North Macedonia and smuggling of migrant who were increasingly victims
of international crimes. For this reason, we consider that this problem must
be discussed in order to define regional priorities and implement reforms in
communication, coordination and co-operation.

Keywords: migrant crisis, illegal migration, crimes, smuggling, human
trafficking.
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ATHUIIMYHE ®OPME PAJIA U KOJIEKTUBHA
ITPABA ATUITMYHUX PAJHUKA: CTAIBE,
INPOBJIEMHU U U3A30BHU Y OCTBAPUBAILY
ITPABA HA YIPYKUBAIBE, OPTAHN30BAIGE U
KOJIEKTUBHO IIPET'OBAPAIHE

Y nocnefmbux HEKOJHUKO JelleHUja GUJIM CMO CBeJioliM O6p3UX NpoMeHa
y ,CBeTy pajia” Koje cy yTuIlaJle Ha JIeMOHOIOJU3AlHUjy U AeTPOHHU3AIH]Y
T3B. CTAHJapAHUX WU TUNHUYHUX paJHUX ofHoca. Te mpoMeHe Cy pe3y/aTaT
pas3UuuTUX daKTopa Kao WITO Cy: rjobasausanuja, cBe Beha 3acTyn/beHOCT
ycJyra, IpoMeHe y OpraHH3alUju IPOXU3BO/b€, TEXHOJIOUIKE IPOMEHE, yBoherbe
JAUTUTAJHUX TeXHoJoruja, ¢peKcubUIHOCT U Jeperyaaluja Tp>KULITA UTH.
Y TakBHUM OKOJIHOCTHMMa, aTUNIUYHe (KOjU Cce joll HAa3UBajy U HeCTaHAApJHH,
aJTepHAaTUBHH, MpEKapHH, HENOy3JaHW, KOHTHHIeHTHH, (JeKCUuOUIHU
u ca) dopMe paja (MM paJHUX OAHOCA) MOCTAjy CBe UCTAKHYTHja OJJMKaA
TPKUILTA paja WHpoM cBeTa. MehyTHM, 1 mopef, Tora wto aTunu4He ¢popme
paja noAcTyuuy ¢GeKCMOUJIHOCT NOCJ0/aBala, 4eCTO UX NpaTe HEU3BECHOCT,
MaJia [IpMMama, CMameHO COLMjaJIHO OCHUTypame U JIOWIHjU YCJI0BHA paja
3a paguuke. OTyZa, ¥ Ha IJ106aJHOj MU Ha HAL[MOHAJ/IHO] pa3WHH, Kao HYKHa,
HaMmehe ce moTpe6a 3a MHIJIEMEHTHpaweM OAroBapajyhux NOJMTHKA M
CTBapame oJroBapajyhux HOpMaTUBHUX OKBUpA YCMEPEHUX Ka YKJaHbamy
HeJl0CTaTaKa y T3B.,/JOCTOjaHCTBEHOM pajly” aTUIUYHUX pagHuKa. [lopes Tora
IITO Cy IPaBO Ha YA py>KUBake U OPraHu30Bakbe U KOJIEKTUBHO NIperoBapame
yHUBep3aJiHa U QyHAaAMeHTasJHa NpaBa, NIPUCTYN paJHUKA KOju 06aBJbajy
aTunvuyHe ¢popMe pajia Ka OBUM MpaBUMa y 3HAYAjHOj MEPH je oTexKaH. Y TOM
CMUCJY, TpUaarohaBame KOJEKTUBHUX NIpaBa, NoTpe6aMa U aTUIIMYHU paJiHUK
MO>Ke GUTH M3y3eTHO 3HAaYajaH MeXxaHU3aM 3a 1060/bliIakbe KBAJUTETA paJHUKA
KOjH 3aCHUBAjy aTUNM4YHe GpopMe paja.
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WmMajyhu y Buly HaBeJleHU KOHTEKCT, ayTOPHU OBOT pajia UJIyCTpOBaIU
Cy TJlaBHE KapaKTepUCTHKe TpaAULUOHAJHUX aTUNUYHUX opMHU paja
(mpuBpeMeHH paj, paj ca ckpaheHUM paJJHUM BpPeMEHOM W CJI), aJud Aajy
OCBPT U Ka HOBUM UJIM ,BUIlle aTUNMYHUM” popMaMa paja (kao WTo je paj Ha
JUTATAJHUM N1aTdopMmama uty). [lpu aHanusvupawy aTUnUIHUX Gopm paja
noce6HO ce M3y4yaBajy, CTamwa, NPo6JeMH U U3a30BH Ca KOjuMa ce Cyo4yaBajy
paZiHULY KOjU pajie 3aCHUBAjy aTUIIMYHe $opMe pajia, IPUJINKOM OCTBapUBamba
IbUXOBUX KOJIEKTUBHUX NpaBa (Kao 1ITO je IPaBo Y pyKUBake U OpraHU30Bambhe
Y IPaBO Ha KOJIEKTHUBHO NperoBapame). Y TOM CMUCJY, ay TOPU aHAJIU3UPA]Y
Y MHOBAaTHBaH HOPMaTHUBHHU NIPUCTYI U CUHJHWKaAJIHe CTpaTeruje ycMepeHe Ka
no6oJbllIakky M0JI03Kaja OBe KaTeropuje pafuHuKa. ¥ pajy, noce6aH aklieHaT
ce CTaBJ/ba Ha NMpPaBHU I0JI0KAj paJlHUKA KOjU 3aCHUBAjy aTUNH4YHe dopMe
paZia U BbUXOB IPUCTYI KOJIEKTUBHUM IIpaBMMa U3 paZHOT ofHOoca y CeBepHO]
MakesoHujH, pU 4eMy, ayTopu HyJe U de lege ferenda peuewa 3a 6yayhe
npaBlie KpeTawka MaKeJOHCKOT paJHOTI 3aKOHO/AaBCTBA.

K/byuyHe pedun: aTunuuHe GopMe pasia, aTUIIMYHY PaJHUIM, KOJIEKTHBHA
npasa.
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ATYPICAL FORMS OF WORK AND COLLECTIVE
LABOUR RIGHTS OF ATYPICAL WORKERS:
CONDITIONS, PROBLEMS AND CHALLENGES IN
EXERCISING THE FREEDOM OF ASSOCIATION
AND COLLECTIVE BARGAINING RIGHTS

In the past few decades, we have witnessed rapid economic and social
changes in the world of labour, affecting the “demonopolization” and
“dethronement” of the so-called “standard” or “typical” employment relationship.
In such circumstances, atypical (also called “non-standard”, “alternative”,
“precarious”, “contingent”, “flexible”, etc.) forms of work or employment are
becoming increasingly prominent features of labour markets throughout the
world. Although atypical forms of work stimulate flexibility on the part of
employers, they are often accompanied by insecurity, lower earnings, reduced
social security and substandard working conditions for workers. Hence, both
globally and nationally, there is an urgent need to implement adequate policies
and create appropriate legal frameworks aimed at eliminating the so-called
“decent work deficits” in the employment of atypical workers. Although freedom
of association and collective bargaining rights are universally recognized
fundamental rights, atypical workers’ access to these rights is significantly
hampered. In this regard, the adaptation of collective rights to the needs and
interests of atypical workers can be an extremely advantageous mechanism in
improving the quality of atypical work.

Taking into consideration the previous context, the authors of this paper
illustrate the main features of “traditional” atypical forms of work (e.g. temporary
work, part-time work, etc.), but also refer to “new” or “very” atypical forms of
work (e.g. work in the gig economy;, i.e. through online digital platforms, etc.). The
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authors analyze atypical forms of work, focusing on the conditions, problems and
challenges faced by atypical workers in exercising their collective rights (such as
the right to association and organization, and the right to collectively bargain).
In this regard, the authors analyze certain innovative normative approaches
and union strategies aimed at improving the status of this category of workers.
Particular emphasis is placed on the legal position of atypical workers and
their access to collective labour rights in Macedonia. The authors offer some
de lege ferenda solutions for the future development of the Macedonian labour
legislation.

Keywords: atypical forms of work, atypical workers, collective labour
rights.
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JUTUTAJIM3ALMJA PAJHUX MECTA: U3A30BH
3A COLIMJAJTHE NAPTHEPE U bUXOBY
OZATOBOPHOCT

Y oBOM papsy ayTop aHa/au3uMpa yTHULAj AUTUTAJHE TEXHOJIOTHje Ha
TpXKHUIITe pasa v GAyKTyaluje pajHux MecTa. [IpeameT oBor pajga Takobe ce
6aBu 0HOCHMA U yTHIAjeM COLlMjaIHUX MapTHepa (CHHJMKaTa, ocJ104aBana v
JIp>kaBe) y cyoyaBamy ca rnocJjeuiiamMma JUruTanausalidje, moce6Ho y oapehenum
CEeKTOpHUMa, Kao IITO je PUHAHCHUjCKU CEKTOpP. AyTOp ce HapOYUTO ocBphe Ha
yJI0TYy W aKTUBHOCTU CHHJMKAaTa y NPOLECy AUTUTAJHE €KOHOMHje, Kao U
yJ0Ty ¥ OATOBOPHOCT paJiHMKA M OpraHM3aldja NocjaojaBala, Kao U CaMUX
nocJjozaBana.

Y paay cy aHaJIM3MpaHU aceKTH 60Jber ynpaBJbaka IpoMeHaMa Koje Cy
pes3yJsITaT caMor Ipoleca AUTUTaau3anyje. AyTop UCTHYE Jja AUTHTAaTU3anuja
cama 1o ce6u omoryhaBa 3amnocjeHuMa Jia 6yay 6pKU U eQUKACHUJU ¥ CBOM
II0CJTy, aJIU TO Takohe 3aXTeBa U HEKe MPOMEHe KOJ| CAMUX PaJIHUKA, Kao U y
CTPYKTYpH paza. Takohe, aHaiu3upaHe cy U NIpoMeHe Koje ce JIelaBajy KoJ
10CJI0/]aBalla, Kao U yJiora JipKaBe y TOM MpoLecy.

Y paay ce Kpo3 eMIIUPUjCKHU U TEOPHjCKU IperJie] objalibaBajy U ocTajle
NpeJHOCTH JAWTUTAJM3aLHyje, NMONYT MO3UTHUBHOI yTHLAja Ha €KOHOMHje
3emMaJsba EBporicke yHUje Kao M cMambeme CUBe eKOHOMUje Y 3eM/baMa y KojuMa
ce OBaj IIpoLec CIPOBOAU. Y TOM KOHTEKCTY, ayTop aHaausupa EY nponuce u
JUPEKTHBE KOjUMa Ce peryJuily pa3JIM4UTH aClIeKTHU AUTUTa/In3alHyje, Kao U
onpebheHe acnekTe yTHULaja HA BHUX.

K/byuyHe peuyu: fjururtajusanuja, pajHa MecTa, 3all0CJeHH, COLHjaJTHU
HapTHEpPH.
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DIGITALIZATION OF WORKPLACES:
CHALLENGES FOR SOCIAL PARTNERS AND
THEIR RESPONSIBILITY

In this scientific article, the author analyzes the impact of the digital
technology on the labor market and fluctuations of workplaces. The subject
matter of this scientific article are the mutual relations and impact of
social partners (trade unions, employers, and the state) in dealing with the
consequences of digitalization, especially in certain sectors, such as the financial
sector. In particular, the author focuses on the role and activities of trade unions
in the digital economy, as well as the role and responsibility of the employees,
employers, and employers’ organizations.

As the digitalization process has brought about significant changes in the
labour market, the author analyzes different aspects of change management.
The author points out that digitalization enables the employees to be more
efficient in their workplaces, but it also calls for changes in employees’ conduct
as well as in the structural organization of their work. The author also analyzes
the changes affecting the employers, and the role of the state in that process.

Relying on theoretical and empirical research, the author further elaborates
on the advantages of digitalization, including its positive impact on the state
economy and reduction of gray economy in the EU member states which are in
the process of implementing digitalization. In that context, the author analyzes
the EU regulations and directives governing different aspects of digitalization
and discusses certain factors that have a significant impact on these issues.

Keywords: digitalization, work places, employers, social partners.
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OJATOBOPHOCT CYBJEKATA PAJHUX OJJHOCA

[IpeameT uCTpakuBama Cy OATOBOPHOCT PajJHUKA 3a MOBpeNY pajHe
o6aBe3e U MaTepHjaJiHa OJATOBOPHOCT paJlHUKA WJIM MOCJOJABIA 3a IITETY
YUHIbEHY APYroM CYGjeKTy pajgHor ojHoca. [lopea oBuX 06JiMKa IMpaBHE
OJITOBOPHOCTH Cy0jeKaTa UHJUBUAYAJHUX PAJJHUX OZHOCA, IpeJMeT aHAJHU3e
je 0ITOBOPHOCT cy6jekaTa KOJIEKTUBHUX paJHUX OJJHOCA 3a HITETY Kao 06JIMK
IpaBHEe OJITOBOPHOCTHU U BaXkaH CETMEHT O/IFOBOPHOCTH y CBeTy paja. [[paBHa
OITOBOPHOCT cy6jekaTa paJJHUX OJHOcCA je mpeaMeT ypehuBama 3akoHa o
pajay UJIM 3aKOHa Koju ypehyjy paaHe ogHoce ciyk6eHHMKa, Kao U MOjeTUHUX
3aKOHa Koju ZieJMMUYHO ypehyje pajiHe oJHOCE JIKIIa 3aMI0CAeHUX y oApeheHuM
ob6JiacTUMa. ¥ paJiHOM 3aKOHO/IAaBCTBY je 3aJp)KaH HOPMAaTUBHU MPUCTYI MO
KoMe je ypehuBame 0/Ir0OBOPHOCTH paJiHHUKA 3a TEXY MOBpeAy pajiHe o6aBese
Y 32 LITETY YYUEHY [TOCJ0/IaBIy IPeAMeT PaJHOT 3aKOHOIABCTBA, A MUTAE
O/ZITOBOPHOCTH IOCJIO/IaBIIa 32 LITETY YYUELEHY PAJHUKY, IPEIMET MPOIKCa O
06JIMrallMOHUM OJJHOCHMA.

3aKoHCKO ypehuBamwe OATOBOPHOCTH Cy6jekaTa paJjHUX OJHOCA NMpaTH
IIpOMeHe Y CBETY paja, IpaBHOM U JpyUITBeHOM nopeTky. Kao niycrpanuja
OBe Te3e, MOXe Ce HaBeCTH 3aKOHO/laBHaA NpaKca /ia je IOCTynak yTBphuBamwa
OZITOBOPHOCTH 32 TEXY MOBPeJY pajiHe o6aBe3e CBe/leH Ha NojeIuHe pajbe
y NOCTYINIKy OTKa3uBama yroBopa O pajy of CTpaHe mnocjogasna. [IpuMmena
HCTOPUjCKO-IPAaBHOT MeTO/a [0Ka3yje Aa nocebaH JUCLUNJIMHCKY NOCTYNaK
BHUIIIe HUje TpeAMeT 3aKOHCKOT ypehuBamwa U Jia je ypehuBame 0Ar0OBOPHOCTH
3a JIaKIIy NOBpeAy NpenylTeHo COLMjaJlHUM NIapTHepUMa. YopejHa aHa/IM3a
oApenaba o0 0ATOBOPHOCTH 3a IOBpeJYy pajiHe o6aBe3e y NojeJUHUM 3eM/baMa
y peruoHy nokasyje Jia je cjaydaj Texke moBpezie pajiHe o6aBe3e ypeheH Kao
jenaH o pasJora 3a pecTaHakK pajHOT 0JHOCa U Ja je npuxBaheH NpUCTyn
Jla pagHuKy Tpeb6a oMoryhuTu Ja ce MUCAaHUM NYTEM H3jacHU O MOBpeaU
pajHe ob6aBe3e Ko0ja My ce CTaBJ/ba Ha TepeT, 6e3 ycMeHe paclpaBe. 3aKOHHU
0 pajy y nojeJHHUM 3eMJ/baMa y peruoHy (Mako Te 3eMJbe MMajy pas3jU4YUT
10J/102Kaj y IPOLeCy eBPOICKe HHTerpaluje) cajpxe UCTa UM CAMYHA IpaBUja
0 0OZIFOBOPHOCTH cybjekaTa paJjHUX OJHOCA. Y TOM CMUCJY, HaMehe ce U Tambe
KaKo Npoliec xapMOHU3aliMje paJHOT npaBa ca npaBoM EY yTuue Ha ypebuBame
OATOBOPHOCTH CybjekaTa paJHUX OJHOCA, a LITO Ce OJJHOCH U Ha NMUTaHe
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3alITUTE IPaBa paJHUKAy TaKo (He)peryJucaHOM AUCHUIIINHCKOM MOCTYIKY
WJIM y CJIy4ajy HaKHaJie LITeTe yc/be, I0Bpe/ie MPUBAaTHOCTH pajHUKA.

K/byyHe peum: 0/iTOBOPHOCT pajJHUKA 3a MOBpeAy pajHe obaBe3e U
HEMOIITOBakkhe pajiHe AUCIUIIJIKHE, 0OJITOBOPHOCT PaJiHUKA HJIM MOCJI0/IaBLa
3a LITETY YYUEbEHY APYTOM CY6jeKTy paJiHOT 0/JHOCa, O/JFOBOPHOCT ITOCJI0/aBIIa
3a 3alITUTY JUYHHUX N10J]aTaKa PaIHUKA.
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LIABILITY OF SUBJECTS OF LABOUR
RELATIONS

The subject matter of this research is the liability of an employee for breach
of work-related obligations and the material liability of an employee or the
employer for damage caused to another subject of labour relations (employee).
In addition to these forms of legal responsibility of individual subjects involved
in employment relations, the author also analyzes the collective liability for
damage caused by the subjects of collective labor relations, as a form of legal
responsibility and an important segment of labour law. The legal responsibility of
subjects in labor relations is regulated by labour laws or laws governing the civil
servants’ employment relations, as well as by sectoral laws partially regulating
the employment relations of persons employed in specific areas.

The national labour legislation upholds the normative approach according
to which the regulation of employees’ liability for a serious breach of a work-
related obligation and for damage caused to the employer is a matter of labor
legislation, whereas the issue of the employer’s liability for damage caused to the
employee is a matter of the law of obligations (contracts and torts). The statutory
regulation of liability of subjects of labor relations is in keeping with the changes
in the world of labor, legal and social order. This thesis may be illustrated by
the legislative practice that the procedure for establishing liability for a serious
breach of a work-related obligation has been reduced to individual procedural
actions in the process of termination of an employment contract by the employer.
The research based on the use of the legal-history method shows that special
disciplinary proceedings are no longer subject to statutory regulation and that
liability for minor injury has been increasingly regulated by the social partners.

The comparative analysis of legal provisions on liability for breach of
labour obligations envisaged in individual countries in the region shows that a
serious breach of a work-related obligation is envisaged as one of the reasons for
termination of employment; the regulation entails a widely accepted approach
that an employee should be entitled to make a written statement about the
alleged breach of a work-related obligation, without an oral hearing. Although
individual countries in the region have different positions in the European
integration process, labor laws in these countries contain the same or similar
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rules on liability of subjects involved in labor relations. In this context, the
emerging question is how the process of harmonization of national labor
legislation with EU law affects the regulation of liability of subjects in labor
relations, as well as the issue of protection of employees’ rights in such (un)
regulated disciplinary procedure or in case of compensation for damage due to
a violation of employees’ privacy rights.

Keywords: employee’s liability, breach of work-related obligation, failure
to respect work discipline, employee/employer’s liability for damage caused to
another employee, employer’s liability for employee’s personal data protection.
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Joeana Mucaunaoeuh,
Hcmpascusay capadHuk,
HHucmumym 3a ynopedHo npaso, beozpad

OATrOBOPHOCT 3A LITETY NNOCJIOAABLIA

OAroBOpHOCT mOCJOJAABLA 3a LITETY KOjy 3aloCJeHU MNpeTpnu Ha
pajay 4 y Be3d ca pajioM, Kao U OJTrOBOPHOCT IOCJ0JaBla 360r moBpeje
npaBa 3amnocjeHor y JoMaheM 3aKOHOJAaBCTBY rapaHTOBaHa je y CKJaAy ca
ONIUTUM HayeJWMa O OATOBOPHOCTH 3a IITETY KOja NMOApa3yMeBajy NPUHLUI
Ccy6jeKTUBHE U 00jeKTHBHe OATOBOPHOCTH. [Ipy yeMy, noce6HO Tpeba UMaTHU
y BUAY Jia 3aKOH 0 paAy Kao lex specialis y ofHOCYy Ha 3aKOH 0 06JIUTallUOHUM
OZJHOCHMa, CaZp>KU CBera jeJlaH 4JaH nocBehieH HaBeJeHOM NMUTamy U Aa ce
CTOra nocTojakbe 0JITOBOPHOCTHU NOCJ0aB1ia 3a IITETY Npe cBera yTBphyje y
CKJIaJy ca oApea6ama 3aKoHa 0 06JUTalMOHUM oHOCUMa. OBaKBO CTambe Aa/be
BOJIM Ka M3y3UMakby U3 0031pa N0Ce6HOCTH KOjy OATOBOPHOCT NOCJI0/AaBLA 33
IITETy MOe UMaTH, Kao U CTBapamy NoTpebde 3a N0oJ4po6GHOM aHAJIM30M CYACKe
npakce y norjeJy HaBeJeHOT UTama.

K/byyHe pedH: oJ[TOBOPHOCT MOCJIOAABIA, CyOjeKTUBHA O OBOPHOCT,
00jeKTHBHA O/ITOBOPHOCT, 3aKOH 0 06JIMTallMOHUM OJJHOCUMA, IITETA.
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EMPLOYER'’S LIABILITY FOR DAMAGE

Employer’s liability for damage sustained by the employee at work and
in relation to work, as well as the employer’s liability for the violation of the
employee’s rights, is guaranteed by domestic legislation in accordance with
the general principles of liability for damage, which imply the principle of
subjective and objective liability. In that context, it should be borne in mind
that the Employment Act, as a lex specialis in relation to the Civil Obligations Act,
contains only one article on this matter. Therefore, the employer’s liability for
damage is primarily established in accordance with the provisions of the Civil
Obligations Act. Due to the particular nature that the employer’s liability for
damages may have, this situation further leads to exemption, which ultimately
calls for a thorough analysis of judicial practice on this matter.

Keywords: employer’s liability for damage, subjective liability, objective
liability, Civil Obligations Act, Employment Act.
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OATrOBOPHOCT 3AIIOCJIEHOT 3A HITETY KOJY
ITPOY3POKY]JE NIOC/IOZABLY

YKonuko gobhe 70 HemolmToBama Hadvesa neminem laedere, cBako KO
JpyroMe HaHece IITeTy AyXaH je Aa je HaJoKHaAu. OATOBOPHOCT 3a LITETY
y 06J1aCTU PaJHOT IpaBa je y OCHOBM 3aCHOBAaHAa Ha OMUITHM MpaBUJIUMa
rpabaHckonpaBHe OJTOBOPHOCTH aJjid NOCTOje U oApeheHa oAcTynamwa Koja
ce MOTY IocMaTpaTH Kao sui generis oAroBOPHOCT 3a LUTETY. JeAHO OJ THUX
OJCTyINaka OJHOCH Ce Ha TO Jia 3aIl0CJEeHH O/ITOBApa 3a MaTepUjaHy IITETY
KOjy IpOY3pOKYyje N0CJ0aBLy Ha paJly U/ y Be3H Ca PaZiOM jeJUHO YKOJIMKO
je IpOy3pOKOBAa0 HAaMEPHO WJIU YCJie[ Kpajibe Hemabe. OCHOB 0/JITOBOPHOCTH
je KpUBHIlA 3amocjeHor (Kojy mocjosaBal Tpeba A0Ka3aTH) U y3po4yHa Be3a
u3Mehy noHallaka 3aloc/eHor U HacTaJe mTeTe. [locsoaaBal, ca ipyre cTpaHe,
y CKJIaZly ca OLUTHUM aKTOM U YTOBOPOM O paAy, yTBphyje NocTojame LITETE U
CBHUX peJIeBAHTHUX YUHEHUI]A U OKOJHOCTH 33 OJATOBOPHOCT 3aIlOCJEHOT Y
KOHKPETHOM CJ1y4ajy ¥ IOHOCH OAJYKYy 0 06aBe3U HakHae mTeTe. C 063upoM
Ha TO Ja Ta oJJlyKa HeMa JejCTBO HU3BpIIHE HCIpPaBe, MOCA0aBal, HE MOXe
HallJIJATUTU CBOje MOTpaKUBake YKOJMUKO 3alO0CJeHU TO He xKead. buTtaH
eJIeMEHT je MPUCTAHAK 3all0CJeHOT, YKOJHWKO OH U30CTaHe, 10CJ10aBal, Moxe
Jla ce 06paTH CyAy, KOjU CYyIH Y CIOpy NyHe jypucaukiuje. /la v je Bohemwe
NapHUYHOT NOCTYIKA je JUHW HAaYMH Ha KOjHu NocJ10[aBal, MoXKe HAMUPUTH CBOje
notpaxupamwe? /la 1 je ykuJjame paHUje 3aKOHCKe oJjpe/ibe 0 BOCTENEHOCTH
Y BODhemwy NOCTYIKa KoJ, MOCJI0AAaBIa, IpeJ; KOMHUCHUjOM, aIeKBaTHO pellere?
Y3 noce6aH 0CBPT Ha HaKHa/y LITeTe HAKOH NIpecTaHKa paJHOT OJHOCA, KaJa
3aIl0CJeHU NMPEKPIIM YTOBOPHO NMpaBUJO 3abpaHe KOHKYypeHLUje U 3acHyje
pPaZHU OJTHOC KOJ| KOHKYPEHTCKOT [TOCJI0/IaB1a, 0/T0BOPH HA OBA MUTAakkha U CBe
NpeTXOJHO HaBeJleHo he 0/ cTpaHe ayTopa 6UTH AeTasbHO o6paheHo y pasay.

K/byyHe pedu: 0ATrOBOPHOCT 3alOCJEHOT, MaTepHjaJiHA OJTOBOPHOCT,
HaKHa/la ITeTe, 3a0paHa KOHKypeHIyje.
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EMPLOYEE'’S LIABILITY FOR DAMAGE CAUSED
TO THE EMPLOYER

If there is no compliance with the principle of neminem laedere, anyone who
causes damage to another is obliged to compensate the damage. The liability for
damage in the field of labour law is essentially based on general rules of civil
liability, but there are certain discrepancies that can be called sui generis liability
for damage. One of these discrepancies refers to the liability of an employee for
the material damage caused to the employer at work or related to work, but only
if it is caused intentionally or as a result of gross negligence. The legal ground
of the employee’s liability is culpability (fault), which the employer needs to
prove, and the causal link connection between the employee’s behavior and
the resulting damage. On the other hand, in accordance with a general act and
employment contract, the employer establishes the existence of damage and all
relevant facts and circumstances of the employee’s liability in each case, and
decides on the obligation of compensation for damage. As the employer’s decision
does not have the effect of an executable instrument, the employer cannot settle
his claim unless the employee wants to reimburse the damage. The consent of
the employee is an important element; if there is no consent, the employer may
refer the case to the competent court, which decides the casein a full jurisdiction
administrative dispute proceeding. But, is going to court is the only way the
employer can settle his claim? The legislator rescinded the legal provision which
envisaged two-instance proceedings and a proceeding before the company
body/commission, but was the rescission an adequate solution? The author will
also elaborate on the compensation for damage caused after the termination
of employment, in case the employee violates the contractual non-competition
rule and establishes an employment relationship with a competitor-employer.

Keywords: employee’s liability, material liability, compensation for damage,
non-competition rule.
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Anekcandpa BuwekpyHa,
Hcmpascusau capadHuk,
HHcmumym 3a ynopedHo npaso, beoepad

OATrOBOPHOCT JUPEKTOPA ITPUBPEZIHOT
APYHITBA'Y ®UHAHCH]JCKUM TEIIKOHhAMA

TokoM cBor nocTojakba KOMIIaHUja IpoJsia3u Kpo3 pasanuuTte pase. Hajpehu
13a30B 3a TEOPUjy U IPaKCy NpeJcTaB/ba T3B. ,30Ha cyMpaka” - Mepuoj Kaza
Ha/| IpUBpPEeJHUM APYIITBOM HHje popMasHO OTBOPEH CTEYajHU MOCTYMaK,
aJiv MoCToje UHAUIUje [la ce HheroBo GUHAHCHUjCKO CTame noropuasa. ¥ ToM
NnepuoJly OHU KOjU yIpaBJ/bajy KOMIIAHHWjOM MOpajy ce mojacTtahu aa aenayjy
IpPaBOBpPEMEHO KaKo 6U Ce CIpevyro HaCTaHaK IITeTe 32 KOMIIAHUjy U EbeHe
noBepuolue. Ty NOACTULIAjU UMajy AyaJHYy IPUPOJLY — OHU MOT'y GUTH ex ante
y CMHUCJY Jla 036HM/bHOCT mocsaeaua ofBpaha JupekTope oJf HeaJleKBaTHOT
NOCTyNaka HWJIM ex post — y 00JIMKY CaHKLMja 3a AUPEKTOpe KOjUu ce He
NpUApxKaBajy NponucaHux npaBusa. CaHKLMje MOTY MONPUMUTH Pas3UuUTeE
dopmMe - Mory 6UTH rpahaHcke (HIp. HAKHAAA ITETE), A AMUHUCTPATUBHE UJIU
KpHBHYHe (Ka3Ha 3aTBOpa UJIM HOBYaHa Ka3Ha).

dokyc pajia je Ha 0JJTOBOPHOCTU AUPEKTOPA 3a Pajibe Koje JJ0BOJe 10
CcTevyaja KOMIaHHUje U Y3POKYjy LITETy 3a moBepuone. OCHOBHU 00JIMLU Te
OZITOBOPHOCTH Ce jaBJsbajy y $opMu HecaBeCHOT nocJsoBamwa (wrongful trading)
KOje je KapaKTepUCTUYHO 3a 3eMJbe common law cucteMma (YK, Ayctpanuja, HoBu
3eJslaHA) U OJTOBOPHOCTH 360T 3aKaCHeJIOT NOKpeTamwka CTeYajHOr NOCTYIKa
(Insolvenzverschleppungshaftung) Kojy mo3Haje HeMa4yko NpaBO U IPaBHHU
CHUCTeMM KOju NpUXBaTajy HEMauyKy NpaBHY TPaAULHjy. Y 0BOM KOHTEKCTY,
boKyc cprckor nmpasa je caMoO Ha KPpUBHYHHM CaHKIIMjaMa 3a HeMNOUITeHe
JAUPEKTOpe, IOK HeJl0CTajy APYTY BUJ0BU CaHKIMja KOjU CY IPENO3HATH Kao
edukacHu y apyrum semsbaMa. Kako 6u 61o epukacaH, npaBHU OKBUP Mopa a
OyJze nonymweH oapeheHuM obaMnuMa rpahaHCKUX caHKIIMja Tako Ja he paf
HacTojaTH Jla UCIIUTA Jla JIU U Koje ApyTre 06JIMKe CaHKLMja 6u Tpe6aJio yBECTH
y CPIICKO NMpaBO KaKo 6u ce nobosblllajia NOCJOBHA eTUKA, OYJHOCT ynpaBe
JPYUITBA y KPU3U U 3aIITUTUJIU TOBEPUOIIH.

K/by4He pedu: o/[rOBOPHOCT JUpeKTOpa JpyuiTBa, wrongful trading,
Insolvenzverschleppungshaftung, cteuaj.
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DIRECTORS’ LIABILITY IN FINANCIALLY
DISTRESSED COMPANIES

In the course of its existence, a company goes through many phases. The
greatest challenge for both theorists and practitioners is so-called “twilight
zone”, the period when the company is not formally declared insolvent but
indices exist that the financial state of the company is deteriorating. In that
period, those who run companies must be incentivized to act early on to prevent
causing greater damage to the company and its creditors. Said incentives can
be seen as having dual nature: they can be ex-ante incentives, which imply that
the severity of consequences should avert directors from misconduct, or ex-
post incentives, in form of sanctions for non-complying directors. Sanctions
may also take different forms; they can be civil (e.g. compensation of damage),
administrative, or criminal (imprisonment or fine).

This paper will focus on the director’s liability for actions that lead the
company into insolvency and cause damage to the creditors. The main forms
of this liability are contained in institutes such as wrongful trading, which
is recognised in common law countries such as UK, Australia, New Zealand,
and liability for late filing in insolvency (Insolvenzverschuleppungshaftung),
which is recognised in Germany and countries that embrace the German legal
tradition. In the context of company insolvency, the Serbian legislation focuses
only on criminal sanctions for dishonest conduct of company directors, and lacks
other types of sanctions recognised as efficient in other countries. In order to be
effective, the legal framework has to be supplemented with certain forms of civil
sanctions. This paper is an attempt to examine which other types of sanctions
should be introduced into Serbian law in order to improve the business ethics,
enhance the alertness of the company management in times of financial hardship,
and protect the unsuspecting company creditors.

Keywords: directors’ liability, Insolvenzverschleppung, wrongful trading,
insolvency.
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OJTOBOPHOCT 3A ITIOTPAYKHUBAbA
3ANOCJIEHMX JJOCIIEJIA IIPE IPOMEHE
MOCJIOJABLIA

[IpoMeHa y npaBHOM CTaTyCy N0CJA04aBLa, Topej 6pOjHUX APYTUX, OTBapa
Y BaXXHO NUTamwe 0JrOBOPHOCTHU 3a NNOTpPaKMBamwa 3all0CJAeHUX Jocliesa Ipe
MpoMeHe MOCJ0JaBlia, KoOja HUje U3MUPHUO NOCJ0[aBal, NPpeTXOAHUK. 3aKOH
0 paay Penyb6sauke CpOuje He caZip>KHU MpaBUJa O HaBeJlEHOj OJATOBOPHOCTH,
a noctojeha cyzacka npakca Huje JocjelHa U jelUHCTBeHa. UMajyhu y Buay
HaBeJleHO, ayTop y pajy aHaJu3upa KO je oJroBopaH 3a obGaBe3e Mpema
3alocJeHuMa Jocliejie Ipe NMpOMeHe IOCJ0/aBlLa, LITA je OCHOB U Koje Cy
BpCTe OAroBOopHOCTH. Kako nmpaBusia 0 HaBeJEeHO] OArOBOPHOCTH 3aBHCe,
IIpe CcBera, 0Jj BpcTe npeHoca npejyseha, ayTop, Hajupe, aHaJu3upa BpCTe
npeHoca npeayseha y cMucsly npaBuJia 0 0FOBOPHOCTH, a 3aTUM IIpaBuJa u
HauuHe ypehemwa 0[irOBOPHOCTH 3a CBaKy BpCTY NpeHoca. [locebaH aeo pazsa
je mocBeheH 06pa3/ioKewmy CBpXe U CMUCJIAa IPONUCHBakha NOCEOHUX NTpaBUJIa
OZIrOBOPHOCTHU 3a HaBeJleHe o6aBe3e. Y TOM L|UJ/by, ay TOpP aHaJIM3Upa He caMo
cTaBoBe ZoMahe cy/cke npakce, Beh U pellierba eBPOINCKOT U YIIOpeAHOT paHOT
npaBa, Kao U AgocTuruyha pajjHopaBHe Teopuje y pa3BUjeHUM €BPOINCKUM
3eMJbaMa.

K/by4He peuH: 0Ar0BOPHOCT, Jl0CIIeJIa TOTPAXKUBaWka, NpeHoc mpey3eha.
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LIABILITY FOR EMPLOYEES’ CLAIMS DUE
BEFORE THE CHANGE OF EMPLOYER

The change in the legal status of an employer has raised numerous issues,
one of the most important being the issue of liability for employees’ claims
which were due before the change of employer but which were not settled by
the former employer (transferor). This type of liability has not been regulated
by the Serbian Labor Act (2005), and the present case law on this matter is
not consistent and uniform. In that context, the author analyzes all relevant
aspects of the employer’s liability for the undertaken obligations related to the
employees’ claims which were due before the change of employer, including the
legal grounds and different forms of liability. Considering that the rules on this
type of liability primarily depend on the type of transfer of undertakings, the
author focuses on the types of business transfers in terms of substantive liability
rules as well as the rules of procedures and methods for assigning liability in each
type of transfer of undertakings. The purpose and meaning of stipulating specific
liability rules for these obligations are explained in a separate part of this paper.
To this end, the author analyzes the viewpoint of domestic courts, the solutions
offered by the EU and comparative labor law, as well as the achievements of labor
law theory in developed European countries.

Keywords: liability, due claims, transfer of undertakings.
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OArOBOPHOCT Y PAZTHOM OAHOCY -
OCOBEHOCTH AUCIUII/INMHCKE
OATrOBOPHOCTHU Y OIIIUTEM
U IIOCEBHOM PEXXUMY PAJHUX OZJHOCA

3acHUBaKe paJHOT OZHOCA M0/Ipa3yMeBa CTULakbe, OAHOCHO Ipey3uMabe
oZpeheHux npaBa, 06aBe3a U OATOBOPHOCTH,3a 06€e CTpaHe Y paJiHOM O HOCY,
y CKJIa/ly ca 3aKOHOM, KOJIEKTUBHUM yTrOBOPOM, ONIITHUM aKTOM I10CJI0/AABIA U
yroBopoM o paay. PagHu olHOC He moJjpa3yMeBa caMo paBa U 06aBe3e Hero u
HBUXO0BY 0/JTOBOPHOCT. OZiITOBOPHOCT MOKE GUTU PaBHE U BaHIIPaBHE IPUPO/E.
3a cy6jekTe pagHor ogHoca Behu 3Hauyaj MMa mpaBHa oJroBopHOCT. [IpaBHa
O/ZICOBOPHOCT, V LIEJIUHU IJIelaHO, MOXKe GUTH AUCIHUILJIMHCKe, MaTepUjaHe,
NpeKpLIajHO-aJMUHUCTPATUBHE, IPUBPELHO-IPECTYIIHE U KPUBUYHE IIPUPO/JeE.
Y okBUpYy pajHONpaBHe MaTepuje H3y4aBajy ce caMO AUCHUIJIIMHCKA U
MaTepujajsiHa OJIFOBOPHOCT cyGjekaTa pajHOT 0JHOCA, JIOK CY OCTaJjie BPCTe
IpaBHe OATOBOPHOCTH NpeAMeT APYTUX NPaBHUX JUCLIUIIINHA.

Mako je paHUjUM paiHUM 3aKOHO1aBCTBOM Peny6nke Cpbuje JUCHUIIIMHCKA
OZrOBOPHOCT 3allOCJeHUX JeTa/bHO ypehuBaHa, HOBUM 3aKOHOJABCTBOM
npakca ypehuBama AUCHUIIJIMHCKE 0JTOBOPHOCTH 3aM0CAEHUX ¥ IOTIIYHOCTH je
HalyIlITeHa - U CBOAU Ce HAa CYMAapHH OTKa3HHU IIOCTYIaK. 3a pa3JIMKY 0/, 3aKOHa
0 paZy, 3aKOH O Ip>KaBHUM CJyK6eHUIMMa caJpKU 6pojHe ofipenbe nocBeheHe
JUCIUIIJIMHCKO] W MaTepHujaJiHOj OJTOBOPHOCTU JIPXKAaBHHUX CJIYKOEHHUKA.
OcuM Tora, mUMe cy ypeheHa U polecHa NMTamwa Koja ce ojHOCe Ha IpaBujIa
NoKpeTamka M Bobhewa JUCHUIJIMHCKOT IOCTYNKa, YNUC AUCLUIJIUHCKE
KasHe y KaJI[pOBCKYy €eBHUJIeHLUjy U HeHO Opucamweu CJAUYHO. AyTOp Yy pagy
aHaJM3Upa AUCLHUIJIUHCKY 0 TOBOPHOCT, KPO3 celiuGUUHOCTH MaTepHjaJHUX
Y IPOLeCHUX HOPMHU 3a yTBphUBame UCTE y ONLITEM U y IOCEOHOM PEXKUMY
paZHUX OJHOCA, U KPUTUYKOM aHAJM30M, Ca aclleKTa NPUHIUIA BJaJlaBUHE
npaBa, carjefaBa ONpaBJaHOCT TAKBUX 3aKOHO/JaBHUX pellemna.

Kbequ pedHu: MnmpaBHa OATOBOPHOCT, AWCHUIIJIMHCKA OATOBOPHOCT,
AUCHUIIJIMHCKHU MOCTYIIAK, 3aKoH 0 paay, 3aKoH 0 APXKABHUM CJ'[y>K6EHI/IL[I/IMa.
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RESPONSIBILITY IN EMPLOYMENT RELATIONS:
DISTINCTIVE FEATURES OF DISCIPLINARY
LIABILITY IN THE GENERAL AND SPECIAL

EMPLOYMENT RELATIONS REGIME

Establishing an employment relationship involves acquiring or assuming
certain rights, duties and responsibilities for both parties, in accordance with
the law, the collective agreement, the employer’s general administrative act,
and the employment contract. An employment relationship involves not only
the parties’ rights and duties but also their responsibility. Responsibility can be
of legal and non-legal nature. Legal responsibility is of greater importance for
the employees. On the whole, legal responsibility (liability) may be disciplinary,
material, administrative (for misdemeanors), economic (for economic offenses)
and criminal in nature. The subject matter of labour law includes only disciplinary
and material liability of the employee, while other types of legal responsibility
are the subject of other legal disciplines.

Although the former labour legislation of the Republic of Serbia regulated the
disciplinary liability of the employees in detail, such practice has been completely
abandoned in the new Labour Act, which only regulates the summary dismissal
procedure. Unlike the Labour Act, the Civil Servants Act contains numerous
provisions on the disciplinary and material liability of civil servants. This Act
also regulates procedural issues regarding the rules for initiating and conducting
a disciplinary proceeding, entering disciplinary sanctions in or removing them
from the personnel files, etc. In this paper, the author analyzes disciplinary
liability by examining the specifics of substantive and procedural norms for
establishing this form of liability in the general and special employment relations
regime. From the aspect of the rule of law, the author provides a critical analysis
of such legislative solutions and considers their legal justification.

Keywords: legal responsibility, disciplinary liability, disciplinary procedure,
Labour Act, Civil Servants Act.
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CIEODUPUIHOCTU AUCHUIIJIMHCKE
OATI'OBOPHOCTH AP KABHHUX CJIYKBEHUKA

JYcLUNIMHCKAa OATOBOPHOCT MpeJCcTaB/ba LleHTPaJHO NUTakbe CBAKOT
paZHOIIpaBHOT CUCTEMa, Na U cJayk6eHu4Kor. [Ipe cBera, jep npaBHO 3ajupe
y HajoceT/bUBUjy UHTepecHY cdepy - y y3ajaMHe obGaBe3e U MpaBa Koje cy
3aKJ/byuyeleM yroBopa O paJly YTOBOpHe CTpaHe Mpey3eJje U TO TaKO Ja UX
u3BpmaBajy bona fides. Tlopen 3Havaja 3a pagHu (Ca1yx6eHMYKH) OJHOC,
KOHLIMIIMpake MpPaBHO aJleKBaTHOI HOPMaTUBHOI CUCTeMa JUCLUIJIHUHCKE
OATOBOPHOCTH HMa M 3HAuYajHy APYIITBEHY YJOTY Kao jelHA O] OUTHHUX
NpeTNOCTaBKU 3a Ja/bM PasBOj TPXKUIIHUX ofHOca. AyTop he ce y oBoMm
pagy 6aBUTH NpOO6JEMAaTUKOM JAUCLUIJUHCKE OATOBOPHOCTH JApPMKaBHUX
cayk6eHUKa, Npe cBera crnend@UYHOCTHMA Te OATOBOPHOCTH y OJHOCY
Ha OJATOBOPHOCT 3aloCJeHUX y ONIUTEeM peXHUMy, 3aTUM 0CO6eHOCTHUMa
JUCHUIIJIMHCKOT OCTYIKA KOjU ce BOAY NPOTUB JIP>KABHOT CAYyXKOEHUKaA KPo3
NpU3My 3aKOHCKUX pellleha, CTABOBA IPaBHe TeopHje U cyAcke npakce. [[paBHa
TeopHja He 6aBU ce OBUM NUTAamkbMMa Y BEJUKOj MepH, A je CBaKU NMPUCTYI
0BOj MaTepHju NPUJIOT M3y4yaBawy pa3JMUYUTUX CerMeHaTa paJHONPaBHOT
noJioXaja ApKaBHHUX CJyKOeHHKa, LITO je U LMJ/b OBOT paja. Texxmwa ayTopa
pajaje Aaykake U Ha U3BeCHe IpaBHe Ipa3HUHE Y 0BOj 06J1aCTH Koje Cy youeHe
TOKOM U3pa/ie paja U Koje 6u de lege ferenda morJie 6uTH perynvcase. Takohe
carjieflaBambe ynopeJHONPAaBHUX pellleha MOXe Jia JoNpHHece HOPMaTHUBHO]
Jlorpa/ilby NMO3WTHUBHONPABHUX pellelkha U eJUMUHUCAKBY Y3pOKa npobJeMa
KOjU HacTajy y MpaKCU a TUME U CTBOPUJIM NMPEeAYCJOBU 3a XKeJbEHU CTeleH
epukacHOCTHU CyK6EHUYKOT CHUCTeMa.

K/byyHe peuM: Ap>KaBHHU CJYXKOEHUK, JUCLUILJIMHCKA OJATOBOPHOCT,
JUCLUIIJIMHCKO Jeslo, AUCIUIJIMHKCA Ka3Ha, Kojekc noHamamwa Jp>KaBHUX
cJyx6eHHKa, AUCHUIIJIMHCKH OCTyNaK.
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SPECIFICS OF DISCIPLINARY RESPONSIBILITY
OF CIVIL SERVANTS

Disciplinary responsibility is a central issue of every labour law system,
including the civil servant system. First of all, it is important for employment
because it legally encroaches on the most sensitive sphere of interest - the
mutual rights and obligations assumed by the parties to the employment
contract to perform them bona fides. In addition, the construction of a legally
adequate normative system of disciplinary responsibility also has a significant
social role as one of the essential preconditions for the further development of
market relations. In this paper, the author examines the issue of disciplinary
responsibility of civil servants, primarily focusing on the specific features of that
responsibility in relation to the responsibility of employees in the general regime.
Then, the author elaborates on the peculiarities of disciplinary proceedings
conducted against a civil servant in light of the legal solutions, legal theory and
case law. Considering thatlegal theory does not deal with these issues to a great
extent, the aim of this paper is to contribute to the study of different segments
of civil servants’ position. The author endeavours to point out to certain legal
gaps which have been observed in this area and which could be regulated de
lege ferenda. The author also considers comparative law solutions which can
contribute to the normative upgrading of positive law solutions and eliminate
the causes of problems that arise in practice, and thus create the preconditions
for the desired degree of efficiency of the civil servant system.

Keywords: civil servant, disciplinary liability, Code of Conduct of Civil
Servants, disciplinary procedure, disciplinary action, disciplinary penalties.
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JUCHUIIIMHCKA OATOBOPHOCT TYKWJIALIA
Y MPABOCYIHOM CUCTEMY BHX

Tema oBor pajia 06pahyje nuTamwe AUCLUNINHCKE OJTOBOPHOCTH TYKUJIala
y npaBocyaHoM cucteMy buX. UMajyhu y Buay crienidryaH NoJUTUIKO-IIPABHU
OKBHUD Y KOjeM TY>KHOILM 06aBJbajy CBOjy npodecHjy y bocHU u XepreroBuny, y
paay he ce nokyumaTu aHaJU3UpPaTH Ha KOjU HA4YMH je IOCTaB/beH HOPMAaTUBHU
OKBUD 3a JUCHHUILJIMHCKY OJITOBOPHOCT TYXKHUJIAl[d Te KAaKBU Cy ePeKTH Te
3aKOHCKe peryJiaThBe y CTBapHOCTH. [lakJjie, paj he nokyaTu Ja ia 0roBop
Ha UTama AaJiy je AUCUUILJIMHCKA O4TOBOPHOCT Ty KUJIalla, Kao jejad nocebaH
BU/J| OITOBOPHOCTH, Aias1a epeKTe y CTBAPHOCTH OJHOCHO Jia JIM TOCTOjU paclLjen
Ha peJlallju HOPMaTHUBHO-CTBAPHO.

Kiby4yHe pujedM: Ty»ujaal, NpaBOCyJAHU cuUcTeM buX, AUCLUNIHWHCKA
OZIrOBOPHOCT, HOPMAaTHBHO, CTBAPHO.
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DISCIPLINARY RESPONSIBILITY OF
PROSECUTORS IN THE JUDICAL SYSTEM OF
BOSNIA AND HERZEGOVINA

The subject matter of research in this paper is disciplinary responsibility of
prosecutors in the judicial system of Bosnia and Herzegovina. Bearing in mind
the complex structure and organization of the Bosnian state and its two entities,
this paper is an attempt to analyze the normative framework governing the
disciplinary responsibility of prosecutors and the actual effects of the envisaged
legislation in practice. In that context, the author explores the legal provisions
that define the prosecutor’s role and their disciplinary responsibility in Bosnia
and Herzegovina. The author endeavours to respond to the key question
concerning whether the envisaged legislation on disciplinary responsibility of
prosecutors has actually yielded any effects in practice, and whether there is a
discrepancy between the law and real life.

Keywords: prosecutor, judicial system, Bosnia and Herzegovina, disciplinary
responsibility, normative framework, real life.
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»~IIOKJIOHHU 3AXBA/IHOCTH" IEKAPUMA

HoBu 3akoH o 37paBcTBeHOj 3aluTUTH Penybsinke Cpbuje, Koju je CTynuo
Ha cHary 11. anpuna 2019. roguHe, caJipKU KJIaCUYHE aHTHUKOPYNTUBHE
KJay3yJie, yKby4yjyhu u 3abpaHy 3paBCTBEHUM paJHUIMMa U capaJHULUMA
Jla Tpake U NPHMajy HOBal, MOKJIOH, YCJAYTY UM OUJI0 KaKBY APYTYy KOPUCT 3a
cebe wiad 3a 6sucka Juna. (wi. 234).Mnak, ox Tora je HampaBJbeH, IO
MULLUbEHY ayTopa, HeCBaKUJAIlkbW H3y3eTaK y BUAY J03Boje Ja
3/]paBCTBEHMM paJIHULMMa W CcapaJHUALUMA MOXe UCKa3amu 3axe8daaHocm y
BUJY IIOKJIOHA Mare 8pedHOCMU, PeKJaMHOr MaTepujaja M y30pKa, 4uja
YKYIIHAa BpeJHOCT He IMpeMallyje U3HOCT npocevyHe miaTe y Cpbuju. [lpumame
TaKBUX TOKJIOHA ce N0 3aKOHY He cMaTpa KOpYNIUjoM, CYKOO6OM HMHTepeca U
IpPUBAaTHUM UHTepecoM. AyTOp y pajZly aHa/Ju3upa OBO pellerbe, HAPOUUTO Y
CKJIONY aHTHUKOPYNIMOHUX IMpONHCa, ca 3aK/bydykKOM Ja ce paju o
HeJJONyCTUBOM M3Yy3eTKy U CBOjeBpCHOj ,Jerajvsaluju Kopynudje“, y3
Ipenopyky 3a lberoBo Gpucame.

K/byyHe peuM: 3[paBCTBeHa 3alUTUTA, 3JPaBCTBEHU paAHULY,
KOpyImuuja.

125



International scientific conference "Responsibility in the Legal and Social Context”

Prof. Goran Obradovié, LL.D.,
Full Professor,
Faculty of Law, University of Ni$§

»GIFTS OF GRATITUDE” TO MEDICAL
PROFESSIONALS UNDER THE HEALTHCARE ACT

The new Health Care Protection Act of the Republic of Serbia, which entered
into force on 11 April 2019, contains conventional anti-corruption clauses,
including a ban for healt care professionals and associates to request and receive
money, gifts, services or any other benefit for themselves, their family members, or
other persons they are associated with (Art. 234, par. 5). Yet, in the author's
opinion, an unusual exception was made in respect of the so-called “gifts of
gratitude”, which include “gifts of smaller value”, advertising material and samples,
which are not given in cash but rather as an expression of patients’ gratifude; this
provision allows medical professionals to receive gifts whose total value does not
exceed an average monthly net salary in Serbia (Art. 234, para. 6). Under this
provision, receiving such gifts is not deemed to constitute corruption, a conflict of
interest and private interest. The author analyzes this legal solution, with specific
reference to anti-corruption legislation, and discusses the inadmissibility of this
exception, which entails a "legalization of corruption”. Ultimately, the author
proposes that this provision should be repealed.

Keywords: health care, protection, medical professionals, corruption.
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OATOBOPHE COUMJAJIHE IIOJIMTUKE Y
moAPY4Jy HAKHA/IE 3A HE3AIIOCJIEHE U
AKTHUBHUX MJEPA 3AIIOILI/bABABA

CMameme He3anoCJAeHOCTH je[JHO je O K/byUYHUX MOoApydja COLUjaTHUX
NMOJIMTHKA Ap)aBa 4iaHuna Eyponcke YHuje noc/bembux AeceT/beha jep je
CMameme He3aNocJeHOCTH K/bYYHO 3a FOCNIOAApPCKU pacT M pasBoj. YsuMajyhu y
063up yuyecTaJsie IpoMjeHe NoTpeba TPKUILITA pajia U pelleHTHe TpaHchopManyje
paZHUX 0JHOCA, eypOoIICKe HallMOHAJIHe areHlyje U 3aBO/JIU 3a 3al0ll/baBambe
KOHTHUHYHPAHO OCMUIIJ/bABajy HOBE Mjepe aKTUBHOT 3alOll/baBakbha C LIU/beM
npy»xamwa nomohu mrto BeheM 6pojy He3anocjJeHUX KOPUCHUKA U HbUXOBOM
Op30M HHTErpUpamwy U1 MOHOBHOM YKJ/by4YMBakhy Ha TPKUIITA paja. XpBaTcKa
TpeHyTHO UMa npeko 138.000 ne3anocsieHux ocoba ¢ npeko 27.000 kopucHUKa
Mjepa aKTHBHOT 3amollbaBaka. HUcTomo6HO ce orsamara rotoso 20.000
JOCTYNMHUX paJlHUX MjecTa W MpoIHMCcaHa je KBOTa 3a 3amolil/baBame 78.470
CTpaHUX pajgHukay 2020. roquHu 360T HeJOCTYNHOCTH ofpeheHUX 3aHMMamba
Ha HaLMOHAJHOM TpPXKUIITY paja. Te NPOTYpjedHOCTH jacHO IMOKa3yjy
HEeY YMHKOBUTOCT XPBAaTCKUX Mjepa aKTHBHOI 3aloll/baBamka U NOTBPhHYjy
notpeby pebopMmupama noctojehux couujaJHUX NOJUTHKA Y TOM NOAPYYjY
C OCMMIL/baBakheM IU/baHUX Mjepa oAroBOpHe moMohu AprKaBHUX THjeJsa Y
CMamemy He3danocsaeHoCcTHU. OBaj paZ Ipy:Ka JeTa/bHy aHaJIU3y peryJanuje
HaKHaJa 3a Hes3alocJieHe U Mjepa aKTUBHOI 3aloll/baBamba y XpBaTCKOj U
ycnopebyje ux ¢ HajHanpeaHUjUM COLMjaJIHUM MOJMTHKaMa 3aloll/baBammka y
llIBepckoj u JlaHckoj. Takohep aHa/IM3MpaMo NpaBuJa IpUjeHOca HaKHaAa 3a
He3armnocJieHe yHyTap Eyporncke YHuje 3a cBe rpahaHe YHUje KOju KOPUCTe CBOje
paBo HA CJI06OJHO KpeTame U MOT'y KOPUCTUTH HAKHA/le 3a He3aloCJeHe Y
ApYyroj ApxaBu 4jaHuLM. CBpxa je paja NpUJOHHUjeTH pacnpaBu o Moryhoj
pedopMu HaKkHaJa 32 He3aNocJeHe U aKTUBHUX Mjepa 3anoll/baBaka He CaMo
y XpBaTCKoOj, Beh ¥ y CBUM CycjeIJHUM 3eMJ/baMa Koje Cy Ap>KaBe KaHJUIaTH 3a
4yjgaHCTBO y EY 1 MMajy c/iMuHe NoJUTHKe U pobJjeMe He3aNoCJAeHOCTH Kao
u XpBaTcCKa.

K/by4He pujedyn: akTUBHE Mjepe 3a CMathere He3aNoCJeHOCTH, Col[hjaTHa
HOJIUTHKA.
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RESPONSIBLE SOCIAL POLICIES IN
UNEMPLOYMENT BENEFITS AND ACTIVE
EMPLOYMENT MEASURES

In the past decades, the reduction of unemployment has been one of the
crucial areas of social policies of European Union Member States because this
issue is key to economic growth and development. Taking into consideration
the fast-changing labour market needs and rapid transformation of labour
relations, European national employment agencies are continuously creating
new measures of active employment, with the aim to assist as many unemployed
beneficiaries as possible and to swiftly integrate or re-integrate them into the
labour markets. Croatia currently has over 138,000 unemployed persons, with
over 27,000 beneficiaries of active employment measures. At the same time,
almost 20,000 available jobs are being advertised and the quota of 78,470 jobs
for employment of foreign workers has been set for 2020 due to unavailability
of certain professions in the national labour market. These discrepancies clearly
demonstrate the ineffectiveness of the Croatian active employment measures,
which confirm the need to reform current social policies in that area by
introducing better targeted measures of responsible employment assistance.

This paper provides an in-depth analysis of regulation of unemployment
benefits and active employment measures in Croatia, and compares them to the
most advanced social policies in employment in Sweden and Denmark. The author
also analyses the rules on transfer of unemployment benefits within the EU for
all Union citizens who exercise their right to free movement and who are entitled
to collect unemployment benefits in another Member State. The paper aims to
contribute to the discussion on the possible reform of unemployment benefits
and active employment measures not only in Croatia but also to all neighbouring
countries which are EU candidate states and have similar unemployment policies
and issues as Croatia.

Keywords: active measures to reduce unemployment, responsible social
policy.
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ITAJIMJATUBHA CKPB Y PENIYBJIMLI
XPBATCKOJ - CAJAIILE CTAIBE, IPOBJIEMU U
INEPCIIEKTHUBE

[lanujaTBHA CKp6 je HAYMH NOGOJbIIaKA KBAJIUTETA XKHUBOTA NALlUjEHTA
U HeroBe o0UTe/bH KaJla Ce JOToJM CMPTOHOCHA 60JIECT Ha HAa4YMH Ja ce
IpeBeHHpa U OJIAKLIA NMaTHha PaHUM Npeno3HaBambeM 60JIeCTH, Cy36HjambeM
60JIM y TUM OKOJIHOCTHMA, HacCTOjalkeM Jla ce GOJIECHUK U 06UTEe/b 04yBa Y
$U3UUKOM, ICUXOCOIUjaJIHOM U IYXOBHOM CMUCJTY.

Peny6/inka XpBaTcKa HaKoOH yJsacka y Eyporncky yHUjy ycrnocTaBua je
CyCTaB NaJiujaTUBHe CKPOU 10 CTaHJap/iUMa U HOpMaTUBHMMa 3a NaJlujaTUBHY
CKpO Koju mocToje y 3eMmsbaMa EY. Enykanujom u3 nojipydja najvjaTuBHe CKpo6u
Koja o6yxBaha HallMoHaJIHe CMjepHUIIE, TPUjeJjioTe YHanpehewa najujaTuBHe
CKpOU Kpo3 36puHaBame NajJujaTUBHUX 00JIeCHUKA U OOYKY O IpyKamby
najvjaTUBHe CKpOU KaKo 60JieCHULMMaA TakKo M 00yKy NoHallama 4JaHOBa
o6uTes/bM 60JIECHHKA 32 BpHjeMe HheroBe y3HalpeoBajie Hen3J/beurBe 60JIeCTH,
HACTOjU Ce OJIaKIIATH XUBOT U 60JIeCHUKY M 06uTesbu. HacToju ce noctuhu
OpraHU3vpame HajboJber KBaJuTeTa XKUBOTA 60JIeCHUKA U 0JIAKIIATH )KUBOT
1 60JIECHUKY U 00U TEJbHU.

Y paay he ce KOpUCTUTHU MeTO/a aHKETUpakha, METO/a KOMIapaluje,
METO/la aHaJIM3€e U CUHTE3E.

Baaga Peny6sinke XpBaTcke ycBojusia je 2017. ronune HanuoHasiHU
nporpaM pasBoja naJjiujaTuBHe ckp6u y Penyo6aunu XpBatckoj 2017.-2020. ¥
JIOKYMEHTY je moceOHa MM030pHOCT NocBeheHa maJiujaTUBHOj CKpOU NpeMa Jjernu
1 ocobaMa c leMeHTHUM nopeMehajuma, oco6ama c AnnxajMepoBoM 60J1eCTH,
ocobaMa Ha pecnupaTopy, NaJljaTUBHO-TepUjaTpPUjCKUM ocobaMa U ocobama
C UHBAJIUJUTETOM.

K/byyHe pHjedym: majvjaTHUBHA CKpO, HallMOHAJHU NporpaM pasBoja
najvjaTUBHe CKpb6u, ocobe ¢ JeMeHTHHUM nopeMehajuma, NaJUjaTUBHO-
repujaTpujcke ocoobe.
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PALLIATIVE CARE IN THE REPUBLIC OF
CROATIA: CURRENT SITUATION, PROBLEMS
AND PERSPECTIVES

Palliative care is a way of improving the quality of life of patients and their
families in cases involving fatal or life-threatening illnesses, by preventing and
relieving the patients’ suffering by early identification of the disease, providing
relevant treatment, and endevouring to preserve the patient and the family in
physical, psychosocial and spiritual terms. In this paper, the author discusses the
current situation, problems and perspectives of palliative care in the Republic
of Croatia by using the survey method, the comparison method, and the method
of analysis and synthesis.

After joining the European Union, the Republic of Croatia established a
palliative care system in accordance with the palliative care standards and
norms that exist in EU countries. Education in the field of palliative care, which
includes national guidelines, proposals for improving palliative care by means
of providing appropriate care for palliative patients and relevant training to
both patients and family members in provision of palliative care to patients
during their fight with advanced incurable diseases, is an essential support
to the patient and his/her family. Efforts are being made to ensure the best
possible quality of patient’s life and thus make life easier for the patient and
the family alike.

In 2017, the Government of the Republic of Croatia adopted the National
Palliative Care Development Program in the Republic of Croatia for the period
2017-2020. The document focuses on palliative care for children and people
with dementia disorders, people diagnosed with Alzheimer’s disease, patients
using respiratory devices, patients in geriatric palliative care, and people with
disabilities.

Keywords: palliative care, National Palliative Care Development Program,
people with dementia disorders, geriatric palliative care.
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BJIOKYEJH U ITIPABHA OATI'OBOPHOCT:
YBOAHA PASMATPAIBA

KoHuenT 6JiokyejHa 6asupaH je Ha Kopuinhewy kKpumnrtorpadpcku
3amwTuheHor saHna MHbopManuvja o TpaHcakiudjama. OBe cy uHpopmanuje
cajZip>kxaHe y 6JIOKOBUMa KOjU YMHE HaBeJeHU JiaHal. [[pyHuunu GJoK4dejHa
[I0CTajy peJieBAHTHHU Y EKOHOMCKOM KOHTEKCTY: HeroBo Kopulihemwe
NOTEHLHUjaJIHO CMamyje TPOIIKOBE U JOMPUHOCH ePUKACHOCTH TPOLIKOBA
eKOHOMCKHUX TpaHcakiuja. KibydyHu kBasiuTeT 6J0K4YejHa je ITO 06e36ehyje
ayTeHTUYHOCT U CUTYPHOCT AUTUTAJHUX NI0JaTaKa Koje caZpKu: JUTUTaTHa
BepudHUKalMja nojaTaka y 6JJ0koBuMa GyHKIMOHAJIHO UTPa YJIOTY KOjy MMa
NoBepewme y KJAaCUYHUM TpaHcakuujama. Kao BakaH ¢eHOMeH, 6JIOKUYEjH
3axTeBa IpaBHE 0/IFOBOpe Ha MMTaka Koja 0TBapa werosa npruMmeHa. [lpumep
OBOT pa3Boja je IpaBHU PeXHUM ,lTaMeTHUX" (e. ,smart”) yroBopa. ,JlameTHun"
yroBOp nojpa3yMeBa Jja Cy NpaBa 4 o6aBe3e CTpaHa CaAp>KaHU Y U U3PaKeH!U
nporpaMckuM jeaukoM. Kao pesynraT npuMeHe TeXHoJoruje 6J10K4ejHa, OBE
yroBope KapaKTepulle [OCTOjabe y3ajaMHOI MOBepeha u3Mehy yroBOPHUX
cTpaHa. [locmaTpaH kao npaBHU ¢eHOMeH, 06JIOKYejH OTBapa MNUTame
OJITOBOPHOCTH 3a UCHyHeHe YTOBOPHUX 06aBe3a. ,[laMmeTHH" yroBopu JjoHOCE
HOBE M3a30Be y Norje/y npaBHe OATOBOPHOCTH YTOBOPHUX cTpaHa. Hajmpe,
,M1aMeTHU" yroBOPU KMajy NOTeHLHjaJl [la CMake oJpeheHe yrOBOpHE pU3HKe U
Jla IojeJHOCTaBe U3BPIleke yroBopa. /lasbe, cipoBoherwme yroBopa He 3aXTeBa
Jla/by HUHTepaKLujy u3Mehy yroBopHUX cTpaHa (ayToMaTcKo U3Bplueme). Tpehe,
K/by4He KOMIIOHEHTe NaMeTHHUX YroBopa Cy AUCHTAJHO BepHPHKabUJIHE
HHPOpMaIKje U MPaBHO peJieBaHTHE aKIlMje Koje ce ClIpoBo/Jie Kpo3 ,IaMeTHH"
yrOBOP; OBe CYy aKliMje 3aCHOBaHe Ha WH$oOpMalMjamMa Koje 6JIOKYejH IpUMa
U Koje cy gurutajHo o6pabene. CBa HaBeJeHa NMUTaa Cy 0/, BaXKHOCTHU 3a
NPaBUJIHO CXBaTake IpaBHe OATOBOPHOCTH aKTepa 6JI0KYEjH KOHIENTA.

KsbyuHe peuyu: byiokyejH, “naMeTHH” yroBOPH, OJATrOBOPHOCT, IPUHI[UIIAJI-
areHT Teopwja.
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LEGAL LIABILITY IN THE CONTEXT OF
BLOCKCHAIN: INTRODUCTORY
CONSIDERATIONS

Blockchain is based on the use of a cryptographically protected chain of
transaction blocks containing information. Blockchain technology becomes
relevant in economic exchange as it lowers costs and adds efficiency to transactions’
implementation. The key quality of blockchain is that it ensures the authenticity of
digital data; trust in the traditional legal relationship has been replaced by digital
verification of data in blocks. As the important contemporary phenomenon,
blockchain demands legal answers to the issues raised by its implementation.
An example of this development is the legal regime of smart contracts.

A smart contract is a contract in which any rights and obligations of
contracting parties are programmed in a code. Being the result of blockchain
technology application, such a contract is characterized by the need for mutual
trust between the contracting parties. As a legal phenomenon, blockchain raises
issue of liability for fulfillment of contractual duties. Smart contracts bring new
challenges regarding the issue of legal liability of the contracting parties. First,
smart contracts can minimize certain contract risks and additionally simplify
contract implementation. Second, contract implementation does not require
any further interaction between the contracting parties. Third, the essential
components of smart contracts are the digitally verifiable data and the legally
relevant actions which are implemented through the smart contract on the
basis of the digitally received and processed information. All these issues are
important for proper comprehension of legal liability of blockchain actors.

Keywords: blockchain, smart contracts, liability, principal-agent theory.
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HAYEJIO TEPUTOPUJA/IHOCTHU Y TATEHTHOM
ITPABY U CJIOBOJA ITIPOMETA POBE

Hayesio TepuTOpHja/JHOCTH YHUHH OCHOBY CaBpeMeHOI IpaBa
WHTeJIEKTyaJiHe CBOjuHe. [laTeHTHO mpaBoO je UCTOPUjCKU OUJIO Be3aHO 3a
TEPUTOPHU]Y jelHe [IpKaBe Te Ce HeroBo JejCTBO HUje MOIJI0O MPOCTHUPATHU
Ha TepuTOpHje ApYyrux Ap>kaBa. M3 Tor pasjora ce cTpaHUuUMa HUje
NpU3HaBaJIO IPaBO Ha NAaTEHTHY 3alUTUTY aKO HUje I0CTOjao PeLLUIPOLUTET.

Pa3Boj TproBuHe u noBeharwe Mehyap’kaBHOr mnpoMeTa pobe AOBOJIU
0 IoTpebe MpeucnUTHBAaKka Hayesa TEPUTOPUjaJIHOCTH KOJ, MaTeHaTa jep
orpaHuyaBa cjo6ojaH npomeT pobe. [locToje Mul/bewa Ja je OBO HaveJo
npeBa3ubheHo U Ja Tpeba [JJ03BOJIUTH EKCTPATEPUTOPHjaJHY HPUMjeHY
NaTeHTHOT NpaBa y MehyHapo HOj TPrOBUHH.

JpxaBe Mory noctuhu ycksaahena npaBusa y 06J1acTy NaTEHTHOT TpaBa
Ha OCHOBY 3aKJ/by4MBata MehyHapoAHUX OUIaTEPATHUX U MYJATUIATEPATHUX
KOHBeHIMja. Ha Taj HauuH MoTy /1a y6J1aKe CTPOroCT HaveJsla TEPUTOPHjaJTHOCTH
a CTpaHuMMa Ha AoMahoj TepUTOpPUjU NpU3HAjy HALMOHAJHU TpeTMaH U
omoryhe cJ1060/1aH IpOMeT pobe.

[IpefMeT HCTpaKMBama OBOTr pajia jeCcTe aHa/M3a HeCKJaZa HadyeJsa
TEPUTOPHUjAJIHOCTH KOJ, MaTeHaTa U cJob6oje npoMeTra pobe rzaje he aytop
HAaCTOjaTH /ia MOHY/AM OATOBOPE Ha CIIOPHA MU Tamka y CYKOOy OBHUX HaveJa.

K/by4He pujeuyu: Ha4yeJsI0 TePUTOPUjaJITHOCTH, eKCTPAaTePUTOPHjATHOCT,
NaTeHT, cj1060/4a MpoMeTa pobe.
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PRINCIPLE OF TERRITORIALITY IN PATENT
LAW AND FREEDOM OF MOVEMENT OF GOODS

The principle of territoriality is the basis of modern intellectual property
law. Patent law has historically been linked to the territory of one state and
its effect could not extend to the territories of other states. For this reason,
foreigners were not granted the right to patent protection if there was no
reciprocity.

The development of trade and the increase in the interstate traffic of goods
leads to the need to reconsider the principle of territoriality in patents because
it restricts the free movement of goods. There are opinions that this principle
has become outdated and that extra-territorial application of patent law in
international trade should be allowed.

States may harmonize the rules in the field of patent law by concluding
international bilateral and multilateral conventions. In this way, they can
mitigate the strict principle of territoriality and grant national treatment to
foreigners in the domestic territory and, thus, enable the free movement of goods.

The subject matter of analysis in this paper is the disparity between the
principles of territoriality in patents and the freedom of movement of goods.
The author will endeavor to provide answers to controversial issues pertaining
to these conflicting principles.

Keywords: territoriality principle, extraterritoriality, patent, freedom of
movement of goods.
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3A M TIPOTUB MATEHTUPAbA MATHUYHHUX
‘REJIHJA

EBosiynuja u TpaHcpopMalyja MCTpaKUBakba ¥ 06/1aCTH GUOTEXHOJIOTHje
o/lpakaBa Ce U Ha NaTeHTHa npasuJia. Hajipe je o06peHo NaTeHTUPakbe I'eHa,
Ja 64 Ja/bl pa3BoOj OMOTEXHOJIOTHje, aJu U NPUTUCAK MYJTHHALMOHAJTHUX
OMOTEXHOJIOMKUX KOMIaHHja MHUIMPAO NMPOMNHUCUBAaKbe NAaTEHTHE 3alITHUTE
MaTUYHUX heJsvja y mojeIMHUM NPaBHUM CUCTEMHMA.

UcTpaxkuBamwa 6u Tpebasio na o6e36esie 60/be padyMeBame audepeH-
IMjaliije ¥ pa3Boja MaTU4YHUX hesuja, ca Moryhum nocjiejuiaMa 3a usJjedemwe
JI0 ca/la Hen3JIeYMBUX 60JIECTH, aJIU U a oMoryhe HOBe HauMHe 33 UCTPAXKUBaKbA
byHAaMeHTaJHUX NUTaka y OM0JIOTHjH, Ko LITO je MeXaHU3aM 3a pacT heJyja.
HcTpaxkuBauy, aJiv HajBUIle 6MOTEXHOJIOIIKe KOMIIaHUje, 3aJ1aXy ce 360T Tora
3a 06e36ehuBame MOHOMOJIA HA/J| pe3y/ITaTUMa CBOjUX UCTpaKMBamwa. TakaB
MOHOII0JI 06€e36elyje maTeHT.

W nopej Tora WITO je NOCTUTHYT U3y3eTaH HalpeJaK y UCTpaKHUBakby
MaTU4HUX hesnja, MHOrM acieKTH Kopuinhemwa, noce6HO eMbprUoHaIHUX hesnnja
HHCY GUJIN y IOTNYHOCTH Pa3yMJ/bUBH U jaCHU. YCIlelllHA IpMMeHa IPOU3BOAa
KOjU KOpHCTe HEeKH JiepMBaT MaTHUYHUX heJsidja ca jeflHE CTpaHe U MOpaJiHe
JuJjieMe, Koje ce ofiHOCe NIPBEHCTBEHO Ha eMOpHUOHAJ/JIHe MaTH4YHe henwuje ca
JApyre cTpaHe, pe3yJTHpaJe Cy y paclipaBH Koja je yTULaJla Ha MHOTa IIpaBHa
NoApydYja, MIONyT NaTeHTHOr NnpaBa. TakBU MOPAJIHO U3a30BHU NIPOU3BOJHU CY
IIpOy3pOKOBaJU BesJUKy 3abpuHyTocTy CA/l v EY. MehyTuM, oBa Ba eHTUTETA
Cy Ha pa3JIMYMTe HayMHe MOKyllaJa ja pelle npo6seM. Pa3iMyuTy norjaeau Ha
npaBo, eTUKY U eMOPHOHE, yTUIIAIM CY U Ha pa3/IMYMTa CTAaHOBUIITA Y ITOTJIely
naTeHTHe 3allTUTe MaTUYHUX hennja.

K/by4He pe4u: 6M0TEXHOJIOTH]ja, MPOHAJaCL i, NaTeHTH, FeHU, MaTUYHe
hesuje.
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PROS AND CONS OF PATENTING STEM CELLS

The evolution and transformation of research in the field of biotechnology
are clearly reflected in patent rules. Gene patenting was first granted in order
to provide for further development of biotechnology, as well as to initiate the
process of prescribing patent protection of stem cells in some legal systems
under the pressure of multinational biotechnology companies. Further research
should ensure a better understanding of the differentiation and development
of stem cells, offer potential results in terms of providing cure for previously
incurable diseases, but also engender new ways of exploring fundamental issues
in biology, such as the mechanism of cell growth. For this reason, researchers
and (above all) biotech companies advocate in favour of securing the monopoly
on the results of their research. Such a monopoly is secured by patent law.

Although remarkable progress has been made in the research of stem cells,
many aspects of their use, especially of embryonic cells, have not been clarified
and made fully comprehensible. Successful applications of products making use
a stem cell derivative (on the one hand) and moral dilemmas primarily relating
to embryonic stem cells (on the other hand) have resulted in a debate that has
affected many legal areas, such as patent law. Such morally challenging products
have caused great concern in the USA and the EU. However, these two entities
have tried to solve the problem in different ways. Different views on law, ethics
and embryos have also affected different views regarding patent protection of
stem cells.

Keywords: biotechnology, inventions, patents, genes, stem cells.
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OArOBOPHOCT AYTOPA 3A 3BHAHCTBEHY
YECTUTOCT

AkazeMcke ci060/e CBeYyYMJIMIIHMX HacTaBHHUKA IIOBe3aHe Cy C
oArosapajyhuMm oAroBopHocTUMa M 06Be3aMa, IpaBHe U eTUYKe NMPHUPO/eE.
WHTerpuTeT 3HAaHCTBEHHWKA U CBEYUUJIUIIHUX HACTABHUKA MOXKe Ce OJipKaTHu
CaMo y3 BUCOKY pa3uHy CAaMOJUCIUIIJIHUHE.

Y oBOM pajy LiMJ/b HaM je UCTPAXUTHU H3a30Be C KOjUMa ce CyodaBajy
HUCTpakMBauM NpU 06jaBU CBOjUX pajoBa. /laHac, Ha no4yeTKy 21. cTosbeha,
[paBHU 3HAHCTBEHUIM KOHTUHYHUPAHO CY O/ IPUTUCKOM Jja IOCTAHY BUJJbUBU
Ha MehyHapo/IHOj pa3WHU U TAKO 32/I0BOJbE CBE CTPOKE YBjeTe HaNpeJoBamba.
Y ckJapy c mpaBUJMMa HalpejoBama OJ 3HAHCTBEHUKA Ce TpaXku Ja y
oapeheHoM pa3106/by 06jaBe oJpeheHu 6poj paoBa y MehyHapoJHO NIPU3HATHUM
ny6aukanujama. [lputom ce kpuTepuju 4ecTo ofpehyjy KBaHTUTATUBHO, a Kao
HajyrJeJHUjU 4aCOMUCH 0ApeDhyjy ce OHU Koju cy uHJeKcupaHu y Web of Science
Core Collection (WoSCC) u Scopus 6a3aMa, paHTUpaHu y kBapTuJe (Q1, Q2, Q3
(Q4), npema usBjemthy o nutupaHoctu JCR (Journal Citation Report) nau SJR
(SCImago Journal Rank Indicator). llpemMjia je ©360p yacomnuca JjaHac U3y3€THO
BeJIUK Te BbUXO0B 6p0j CTasiHe pacTe, IOCTYNAK 06jaB/bUBaa pajja y HEKOM 0/
MehyHapoAHO HajBa)KHUjUX Yacoluca y NoApyYjy, Hajuyelhe noapasyMujeBa
JLYTOTpajHy U HeU3BjeCHYy NpoLeAYypY Koja pe3y/iTUpa TUMe Jia Ce CaMO MaJlu
6poj NpujaB/beHUX pajioBa HA KPajy U 06jaBH.

YcnopenHo ¢ moTpe6oM ayTopa Za 00jaBJbyjy CBe BUILe, CBe BaXKHUjUM
NMTabUMa N0CTajy U NJarupame, o6jaBa paZjoBa y npeJaTOpCKUM 4acoNMcUMa
6e3 ojroeapajyher peneH3UjCKOr MOCTYIMNKa U OCTaJHU O0OJIUIM 3HAHCTBEHE
HEYECTUTOCTH.

CBpxa je oBOT pajia UCTPAXKUTH HeKe 0] TeMeJbHUX Ipo6.JieMa CyBpeMeHOr
3HAHCTBEHOT HU3/aBalliTBa: OLlMjeHUTH BaXXKHOCT NpeBJajaBajyher noctynka
JIBOCTPYKe cJihjene pelleH3Hje 3a OAJIYKY Koju he pajy 6UTH 06GjaBJ/beH Te
IEeroBe JlaHallllbe aJITepHaTUBE, [IJarupake Te pacTyhy nojaBy cyayTopcTBa
Meby npaBHUM 3HaHcTBeHUIUMa (“publish together or perish”). YnaHak he oBe
M3a30Be UCTPAXUTH Y KOHTEKCTY XpBaTcKor [IpaBUJIHUKA 0 YBjeTHUMa 32 U360D
y 3HaHCTBeHa 3Bawa u3 2017. roguvHe.

K/byuyHe pHjeun: 3HaHCTBEHHU YacCOIIMC, IBOCTPYKaA CJHjena pelneHsuja,
CyayTOpPCTBO, IJIaTUPAbE.
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AUTHORS’ RESPONSIBILITY FOR SCIENTIFIC
MISCONDUCT

The academic freedom of academic staff is related to their corresponding
responsibilities and obligations of both ethical and legal nature. Their academic
integrity as researchers and university professors can be retained only through
a high level of self-discipline. This paper is aimed at exploring the challenges
they face when publishing their papers.

Today, at the beginning of the 21st century, legal scholars are constantly
under pressure to become visible at the international level and meet the career
advancement requirements. In line with the advancement criteria, an academic
is required to publish a certain number of papers in prestigious international
publications. In fact, those criteria are often defined quantitatively and the
most respected journals seem to be those indexed in the Web of Science Core
Collection (WoSCC) and Scopus databases, and ranked into quartiles (Q1, Q2,
Q3, Q4) according to the JCRs (Journal Citation Reports) or the SJR (SCImago
Journal Rank Indicator). Although the number of scientific journals is constantly
growing, publishing a paper in one of the most relevant international journals
implies going through a long-lasting procedure with an uncertain outcome since
only a small number of papers are really published in the end. The authors’
need to publish more and more papers entails the issue of publishing papers in
predatory journals without proper review as well as other forms of scientific
misconduct.

The purpose of this paper is: to investigate some fundamental problems
affecting contemporary scientific publishing; to assess the relevance of double-
blind peer review for making a decision which paper deserves to be published and
the available alternatives to this procedure; to check the increasing phenomenon
of co-authorship among legal scholars (“publish together or perish“). The above
issues are elaborated in the context of the 2017 Croatian Ordinance on Academic
Promotion and Advancement Requirements and Proceedings.

Keywords: scientific journal, double-blind peer review, co-authorship,
plagiarism.
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OI'PAHUYEHA AYTOPCKOT ITPABA U CPOAHUX
ITPABA Y CBPXY HACTABE U UCTPA’KUBAIbA

Cy6GjeKTUBHO ayTOpCKO MpaBo mNojjuvjexxe oJpeheHuM ob6aupuMa
OrpaHHYelma Koja Cy U3PUYUTO mNpeaBubeHa 3akoHOM. OrpaHudema Cy
Heonxo/Ha 300T yCIoCTaB/bakha PaBHOTEXKE U3Mehy MHTepeca HocHoLa MpaBa
M UHTepeca OCTa/MX JMIA 3auHTepecoBaHUX 3a Kopuuihewe 3samTuheHor
Ajena. OcuM TOra, y U3BHjeCHUM CHUTyaljaMa MOCTOjU jaBHU HWHTEPEC KOju
HaJla)ke OJCTyName 0J] NCK/bYYHMBUX OBJallhema Hocuola npaBa. MoHomnoJicka
IpUpoJa NpaBa UHTeJEeKTya/lHe CBOjUHE He CMHUje GUTH HpenpeKka LIMpemy
3Haka WU MUCTpakuBakba y 006J1aCTM HayKe, HApOYUTO y CaBpeMeHO Jo06a
JUTHMTAJHUX TEeXHOJIOTHja. Y NojeJHHMM NpPaBHUM CHUCTEMHUMA, OrpaHUYeHa
ayTOPCKOT M CPOJHHUX IIpaBa TPeTHUPaAjy Ce Kao NpaBa KOPUCHUKA Yy Be3HW ca
npeaMeToM 3auTuTe. Hallle mpaBo He NpH3Haje nmoceb6Ha NpaBa KOPHUCHHKA,
Beh orpaHHUuera TpeTHpa Kao 06JiMKe JONyLITeHOr Kopyulihewa 3amTuheHor
npeAMeTa KOje MCKJ/bY Yyje OJTOBOPHOCT 3a eBeHTYyaJsHy I0BpeAy mpasa. Y
paZy ce aHaJU3Upajy OrpaHHMYera ayTOPCKOT W CPOJAHUX MpaBa y CBPXY
HacTaBe U MUCTpaXKMBama, HAPOUUTO y3uMMajyhu y 063up MoryhHOCTH Koje
CTBapa [JUTUTANTHO OKpyxXemwe. [loceOHO cy aHaJU3upaHa OrpaHUYeHa
npeasubeHa /[lupexktuBoM EY o0 ayTopckoM W CpoJHUM npaBUMa Ha
jeAMHCTBEHOM JUTMTA/JHOM TPXKULITY.

K/by4yHe pujedu: ayTOpCcKo NpaBo M CPO/IHA NIPaBa, OTpaHUYerha ay TOPCKOT
NpaBa, HaCTaBa, UCTPAXKUBakbe, MOBpe/ia MpaBa.
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STATUTORY LIMITATIONS TO COPYRIGHT AND
RELATE RIGHTS FOR EDUCATIONAL AND
SCIENTIFIC RESEARCH PURPOSES

Copyright law expressly prescribes certain statutory limitations on the
exclusive rights of the copyright holder. These limitations are necessary in
order to strike a balance between the interests of the copyright holder and the
interests of other persons interested in using the protected work. In addition, in
certain situations, the limitation of the exclusive rights of the copyright holder
is necessary in the public interest. The holder’s monopoly on the intellectual
property rights should not be an obstacle to the dissemination of knowledge and
further scientific research, particularly in the modern age of digital technologies.
In certain legal systems, copyright exceptions and limitations are treated as
users’ rights. Our legislation does not recognize the concept of users’ rights but
it treats copyright exceptions and limitations as a form of permissible use of the
protected works which excludes liability for possible copyright infringement.
The paper analyzes the copyright exceptions and limitations envisaged for
educational and scientific research purposes, especially considering the
opportunities provided in the digital environment. In particular, the author
analyzes the exceptions and limitations provided in the Directive (EU) 2019/790
on copyright and related rights in the Digital Single Market.

Keywords: copyright and related rights, statutory limitations, education,
scientific research, infringement.
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APBUTPAKAY IIPABY AHTHUKE

Apb6uTap je noce6HU cyall y pUMCKOM Cy/16€HOM MOCTYNKY KOjU je ©UMao
cJ1I060AHU]jYy TpOCy0Y, jep ce UMEeHOBAaO y CIIOPOBUMMaA KO/, KOjUX Ce TPaKuJo
Behe CTPYy4YHO MJIM TEXHUYKO 3HaH€ HEero LITO T'a je UMao MpocjeyaH pUMCKU
rpabaHuH ynucaH y aucTe cyaaua (iudex privatus). Bynyhu ga cy 3a ap6utpe
OUpaHU JbyU ca cnelquPUIYHUM CTPYUYHUM 3HAHEM, KOje 10 MPaBUJIY HUCY
MMaJIy JJaullM U3abpaHu ca CUcKoBa cyauja (albumi udicum), ctTora je apouTtpy
NpUnajao JUCKpPeLMOoHO NPAaBo Jia CBOjy NpecyAy He 3aCHHWBA Ha IPETOPCKOj
dopmysu, Beh Ha OCHOBY NpaBuJia CBOje CTPYKe U Hajyelrhe ojJlackoM ca
CTpaHKaMa Ha JiuIie MjecTa (in rem praesentem ire). To je 3axTjeBaJia U IpupoJa
caMor cropa jep cy ap6uTpyd HMEHOBaHU NPUJUKOM yTBphuBawa Mebha, koj
NapHulle OKO AMo6e 3eMJbUILITA, IOBOJOM IoJijesie CYCBOjUHE MJIM MMOBHHE
o6yxBaheHe HacsbeheM (legis actio per iudicis arbitrivepostulationem), [0k
je IMOOHe CIOpPOBE je y CBOjCTBY ap6UTpa pjeliaBao yrjaBHOM arpuMeH30D
(agrimensores, gromatici). Ap6uTpaxa pUMCKOT IIpaBa UMa CBOje KopujeHe y
06MYajHONIPaBHUM HOpMaMa CTapor NpaBa, a HOCAYKUJIa je Kao TeMeJb 3a JlaHac
Hajyelrhe KOPUIITEHU UHCTUTYT TProBavyKor, U YyKynHor MehyHapoiHor npaga.

Kyby4yHe pujedyu: AHTHKA, apOUTpaka, IOCTYNAK, pPUMCKO NPABO, CIOPOBH.
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ARBITRATION IN ANCIENT TIMES

In Roman court proceedings, an arbitrator was a special judge who had
the authority of a more flexible assessment, since he was appointed in the
proceedings which required more professional or technical knowledge than an
average Roman citizen who was registered in the list of judges (iudex privatus).
Given the fact that only persons with a specific professional knowledge (which
other lay persons selected from the list of judges (albumi udicum) did not have)
could be appointed to be arbitrators, arbitrator had a discretionary authority
not to base his judgment on the praetors’ formula but to base it on the rules of
his own profession, most frequently after visiting the scene with the parties (in
rem praesentem ire). That method of assessment was often required by the nature
of the dispute because the arbitrators were commonly appointed in disputes
involving the regulation of land boundaries, the division of land, the division
of co-ownership, or distribution of property in succession disputes (legis actio
per iudicis arbitrive postulationem), while division disputes were commonly
decided by the agrimensor (agrimensores, gromatici) acting in the capacity of
the arbitrator. Arbitration in Roman law has its origins in the customary rules
of ancient law and, today, it is the basic and the most widely used legal institute
in commercial law and international law in general.

Keywords: Ancient times, arbitration, procedure, Roman law, disputes.
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INYHOBAXKHOCT APBUTPAXKHOT CIIOPA3YMA
Y KOHTEKCTY KJIACHUX APBUTPAKA

HecymwuBO je gma mocaefmwuX JelleHUja apbUTpaka IOCTaje CBe
nonyJsiapHuja, 6yayhu na ce cBe yenrhe y pa3jiMuuTe TUIIOBE YroBopa yHoOCe
Y apbuTpakHe KJjay3yJie. 3aTO CBe aKTyeJIHUje U 3HaYajHUje NoCTaje NUTambe
JlOMeHa W NYHOBAXXHOCTU apOUTpPaKHUX KJay3yJa, HapOuUUTO y MOIJIefy
IpUMeHe BULleCTPaHAYKKX, a Mehy ’bMa U T3B. KJIAaCHUX apOUTpaxa. Y CKopujum
npegMeTtuMa cygosu CA/l pasMaTpasiv cy NUTame [ja JIM je HaMeTame KJacHe
apbuTpa)ke cTpaHaMa 4YMjU apOUTpPakHU CIopa3yM M3PUYMUTO He npejBuba
0Baj BUJ apOUTpPaKHOT pelllaBama CIopoBa y carjacHocTu ca PenepanHum
apbuTpaxHuM 3akoHoM CA/] - nuTame Koje je Ayro feauo GejepasiHe CyAoOBe.
Owrtpo oxactymnajyhu of nocrojehux npenejenarta, BpxoBHu cyg je npegmeTy
u3 2010. 3a6paHuo apbuTpuMa Jla HaMehy KyiacHy ap6UTpa)ky OHHMMa KOju ce
Ca ’OM HUCY IPeTX0JHO carJlacuJu. AyTOp KpUTUYKH aHaJIM3Mpa OBY OLJIYKY,
akleHTyjyhu keH Moryhu yTuLaj Ha Ja/bU pa3Boj apOUTpaxe.

K/byuHe peuu: ap6uTpaka, KJacHa Tyxk0a, apOUTpaKHU CIOpa3yM,
HpUHY/A.
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VALIDITY OF THE ARBITRATION AGREEMENT
IN THE CONTEXT OF CLASS ACTION

There is no doubt that arbitration has been gaining popularity in the last
several decades, particularly considering that consumer, commercial, and
employment contracts regularly incorporate mandatory arbitration clauses.
As aresult, numerous questions arise regarding the scope and enforceability of
arbitration clauses, particularly with respect to the use of multiparty and class
arbitration. In recent decisions, the United States courts considered whether
imposing class arbitration on parties whose arbitration clauses were silent
on the use thereof is consistent with the U.S. Federal Arbitration Act (FAA),
which was an issue of considerable dispute in federal courts. Sharply derailing
from existing precedents, the U.S. Supreme Court held that the FAA prohibits
arbitrators from imposing class arbitration on parties who did not previously
agree thereto. The author critically analyses the Courts decision and its possible
impact on the future development of arbitration.

Keywords: arbitration, class action, arbitration agreement, coercion.
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HEKA OBEJIE}KJA PE@QOPME AMEPUYKOT
MIPABA O [IOTPOILLIAYKOM CTEYAJY
M3BPLIEHE IYTEM 3AKOHA O CIIPEYABAKY
3JIOYIOTPEBE CTEYAJA Y SAIITUTH
MOTPOILIAYA U3 2005.
rOJAVHE: JEJAAH NOIJIE/] CA CTPAHE

[IpaBusa CjejutbeHUX aMepUYKUX Jip>KaBa 0 MOTPOIIAYKOM CTedajy o/
BpeMeHa u3MeHa CTeuyajHor 3akoHuKa u3 1898 roguHe nytem 3akoHa o pedopMu
cTtevyajaus 1978 ronuHe, 6usacy nouMmanay CA/l v MpoM cBeTa Kao TUMHYAH
,JMbepajHu MoJies1” moTpouaykor crevyaja. OBaj U3MeweHU 3aKOHUK, KOjU ce
0614HO HasuBa CTedyajHUM 3aKOHMKOM CHAXXHO je mpoMoBUcao ¢puao30dujy
T3B. ,HOBOT M0YeTKa” 3a ,9acHe aJiu HecpehHe Jy>XHUKe”, IpBeHCTBEHO HyAehu
NOTpOLIAYUMa AY>KHUIIMMA KOjU Cy 3anaJjiy y UHaHCHjCKe Tellkohe U3BECHO
OJIaKlllakbe U 3aLITUTYy KPO3 peJlaTUBHO KpaTak, 6e3yc/ioBaH M HemocpeJaH
OTHHUC MHOTMX JAyroBa HacTaJUX Ipe NOKpeTawa CTeYajHOr MOCTyNKa y
T3B. JIMKBUJALMOHOM MOCTYNKY ypeheHoM rs1aBoM 7. mOMeHYyTOr 3aKOHHKA.
MebhyTumMm, o moyeTKa 90-Tux 6poj MpHjaBa 3a NOKpeTame CTevaja 0J] CTpaHe
noTponiaya Jy>kHUKa ce JjpamaTudHo yBehao, fa 61 y 1998 HIp. npemMaiuo
nudpy oA MpeKo MUJIHOH, LITO je 6GUJIO0 MPBU YT Yy aMepU4Koj UcTopuju. To
je u3asBaJio noBehaHy meplLenuujy fa cTe4yajHO oJaKalllake O AYyroBa MOXe
6UTH OJiBUILIE JIAKO JOCTYIHO, /1a CE OHO NMOHeKa/i KOPUCTH Kao NPBU M3Ja3 U3
dUHaHCUjCcKUX TelllKoha a He Kao NocJjejiibe, Kpajibe CpefCTBO, ja CTeyajHu
CHCTeM MMa Ipa3HUHA U Ja NOCTOjU paclpocTpameHa 3JI0ynoTpeba y ToM
CUCTEeMY, Te Jla Cy HYy>KHe pedopMe.

OBa civKa ce ApaMaTU4YHO u3MeHusa 17 oktobpa 2005. kazxa je 3aK0OH 0
clpeyaBamby 3J0ynoTpebe cTeyaja U 3alUTUTU noTpowayda (engl. Bankruptcy
Abuse Prevention and Consumer Act-BAPCPA) ctynuo Ha cHary. OBaj 3aKOH
npeAcTaB/ba HAjIIMPH CKyNIl pepOPMCKUX Mepa KOjU Ce OJHOCe Ha CJy4ajeBe
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NOTpPOLIAYKMUX CTe4aja HakoH 1978. roaguHe. [/1aBHa cBpxa oBor 3akoHa je 6u1a
Jla ce Mo60JblIajy 3aKOHCKA NpaBUJa O CTeyajy Kao U Ipakca y oBOj 06J1acTH
YCTaHOBJbEHEM HOBUX OJIp€IOM KOjUMa OU ce cipeyuJia aby3WBHA OKPeTakba
cteyvaja. CymwtuHa (cpx) pepopMHUX Mepa 3aKOHa OrJiefia ce y yBOhewy T3B.
,TecTa cpejcTaBa’- jefHOT NMPUXOJ/U3ajaTaK CKDUHUHT MeXaHHU3Ma KOjU je
ycMepeH Ka 06e36ehemy 1a moTpolayu Ay>KHUIM HaMUpe oBepHUolie y Hajeehoj
Moryhoj Mepu. Y aMepUuKOM CUCTEMY I/ie Ce MOTPOLIauuMa-Ay>KHUITUMA HYTH
MoryhHocT u36opa usMmehy aBe cTedajHe mpouejype (nmpema IJaBd 7. HJIU
miaBu 13. CTevyajHor 3aKOHHKA) OBaj TECT CJAYXKH MPHUMApPHO Kao 6GpaHa Ja 6u
ce COpeyuid NMOTPOIIAUYU-AYKHULIM KOjU Cy Y CTawy JAa oTmjahyjy ayrose
NOBEPUOLMMaA A HENIOCPEeIHO OTIUIIY YTOBe Y CTeYajHOj IpoLe/ly py Mo IJ1aBU
7, aKO MMajy AO0BOJbHO CpeJCcTaBa Ja OTIJaTe OBe AyroBe HeobeszbeheHUM
NoBepUoOLMMa IpeMa jeJHOM IJIaHY OTIJIaTe CXOZHO polielypy Npe BubheHoj
y iaBu 13. CteuyajHor 3akoHuKa. [lopes oBor ,TecTa cpejactaBa” AMepUYKHU
Konrpec je nyTeM 3akoHa 0 clipeyaBakby 3JI0ynoTpebe cTevyaja U 3alUTUTHU
noTpoluaya ycBOjUO U AYTY JIUCTY ApPYyrux pepopMCKUX Mepa U HU3MeHa
CTevajHOT 3aKOHHKA KOje Cce OJIHOCe Ha MOoTpolIayke ctevyaje. Behuna cy T3B.
aHTHU-aby3uBHe oApeAbe. Tako je 3aKoHa 0 clipevyaBakby 3JI0ynoTpebe cTevyaja
Y 3alUTUTU NOTpoOLIaya YBeo HOBe CTaHJapje NMOJ0GHOCTU 3a MOKpeTame
MNOTPOLIAYKUX CTeYaja, 3Ha4YajHO peBUJUPAO U oJjecuo o6aBe3e U 0ATOBOPHOCTH
OHUX KOjU YYeCTBY]y Yy CTe4ajHOM MOCTYIIKY, Kao U JIMI}A KOja CaBeTyjy AYKHUKe
y norJjiely npoueaype cTedaja (o6aBese aiBOKaTa), 3aXTeBao o AyKHHUKaA J1a
IPeTXO0HO NPOhy Kpo3 KPEeJUTHO CAaBETOBAE KAKO OU MOIVIH [l allJIUIUPA]jy
3a IOKpeTamwe CTeYajHor MOCTYIKA, la HAKOH alJIulMpaa 3a CTeyaj yuecTBYjy
y 06y1I¥ 0 yIIpaBJ/bakby JUYHUM PUHAHCHjaMa KaKo 6 y 6y yhHOCTH U36erau
Ja ce Haby y uHaHCHjcKUMM Ip06JIeMUMa, U CAUYHO.

Y oBoM pedepaTy ayTopu Hajupe NpyxKajy yBUJ y pasJiore 3a pepopmy.
HakoH Tora, oHM npoJy6/beHO pasMaTpajy ,TecT cpeAcTaBa” Kao HajBehy
pebopMcKy Mepy W HaAjOMTHUjY MHOBAIMjY, U HA KpPajy, U3JIAXKY U NPYXKajy
objalimberbe JPYyrUX Haj3HA4YajHUjUX NpPOMeHa y IpaBH/IaMa NOTPOLIAYKOT
ctevyaja y CA/] koje je moHeo 3aKOH O cIipedyaBamy 3JI0yNOTpebe cTedaja U
3alITUTH noTpomaya us 2005.

K/byyHe pedym: moTpomavyku cTeyaj, 3j0ynorpeba, pedpopma, 3aKoH 0
CIpeyaBamy 3J10yNoTpebe cTevaja ¥ 3alITUTH MOTPOILIAaYa, TECT CPeICTaBa.

150



MebhynapogHa HayyHa KoHepeHnHja ,04rOBOPHOCT ¥ MPaBHOM U JPYIITBEHOM KOHTEKCTY”

Prof. Strahinja D. Miljkovié, LL.D.
Associate Professor,

Faculty of Law, University of Pristina,
Temporary head office in Kosovska Mitrovica
Goran Tisic, LL.B.

PhD Student,

Faculty of Law, University of Nis

SOME FEAUTURES OF THE REFORM OF THE U.S.
CONSUMER BANKRUPTCY LAW IMPLEMENTED
BY THE BANKRUPTCY ABUSE PREVENTION
AND CONSUMER PROTECTION ACT (2005): A
VIEW FROM ASIDE

In the US consumer bankruptcy law, the Bankruptcy Reform Act of 1978
(which amended the Bankruptcy Code of 1898) was perceived in the U.S. and
worldwide as a typical “liberal model” of consumer bankruptcy. This amended Act,
commonly referred as the Bankruptcy Code, strongly promoted the philosophy
of the “fresh start” for “honest but unfortunate debtors”, primarily by offering
some relief and protection to consumer-debtors in financial difficulties through
arelatively quick, unconditioned and immediate discharge of many pre-petition
debts incurred in the so-called liquidation proceeding regulated in Chapter 7 of
this Code. However, from the early 1990s, the number of consumer bankruptcy
cases filed by consumer-debtors dramatically increased and eventually, for the
first time in American history, exceeded the figure of one million cases in 1998.
Consequently, there was a growing perception that bankruptcy relief may be
too readily available, that it was sometimes used as a first resort rather than a
last resort, that there were loopholes in the bankruptcy system, that there was
widespread abuse in the system, and that reforms were necessary.

This landscape was dramatically altered on 17 October 2005, when S.
256 - the Bankruptcy Abuse Prevention and Consumer Act (BAPCPA) took
effect. The BAPCPA (2005) represents the most comprehensive set of reform
measures pertaining to consumer bankruptcy cases since 1978. The purpose
of the BAPCPA was to improve bankruptcy law and practice in this area by
enacting new provisions intended to deter abusive bankruptcy filings. The
essence of the BAPCPA reform measures was the implementation of the “means
test” - an income/expense screening mechanism which was intended to ensure
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that consumer-debtors repay creditors the maximum they can afford. In the U.S
system, where the consumer debtors may opt for one of the two bankruptcy
procedures (available under Chapter 7 or Chapter 13 of the Bankruptcy Code),
the “means test” test primarily serves as a gate-keeping device to bar the can-
pay consumers from the immediate discharge of debts in Chapter 7 bankruptcy,
if they have the sufficient “means” to repay their debts to unsecured creditors
in a Chapter 13 payment plan. By enacting the BAPCPA, in addition to the
means test, U.S. Congress also adopted a long list of other reform measures
and amendments to the Bankruptcy Code pertaining to consumer bankruptcy.
Most of them are anti-abuse provisions. Thus, the BAPCPA introduced new
eligibility standards for consumer bankruptcy relief, substantially augmented
the obligations and responsibilities of all participants in consumer bankruptcy
proceedings, including those in charge of administering the proceedings as well
as counsels who advise debtors with respect to obtaining such relief; debtors
were also required to receive credit counseling before they can be eligible
for bankruptcy relief and, after filing for bankruptcy, they were required to
participate in financial management instructional courses in order to avoid
future financial distress, etc.

In this contribution, the authors first provide insight into the reasons for the
bankruptcy law reform. Then, we examine the “means test” as a major reform
measure and innovation, and finally, present and explain other most significant
changes that the BAPCPA has brought to the U.S. consumer bankruptcy law.

Keywords: consumer bankruptcy, abuse, reform, BAPCPA, means test.
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OATrOBOPHOCT 3AIITETY Y YEIKOM
CTEYAJHOM IIPABY

Yemwko cTe4yajHO NMpaBO CaZpKU 3HA4ajHe oZpefde O OJATOBOPHOCTHU
3a wreTy. Y oBOM pajy, ayTop he mpejCcTaBUTH TPU HajBaXKHHUja CerMeHTa
0/ICOBOPHOCTH 33 LITETY PEryJucaHa CTe4ajHUM 3aKOHOJaBCTBOM: O/ITOBOPHOCT
3a WITETy MPOYy3POKOBaHY 3JI0YNOTPe6OM 3aXTeBa 3a MOKpPeTale CTeYajHOT
HOCTYIKa, OATOBOPHOCT 3a LITETY KOja je MPOy3pOKOBaHA MPOMYLITAHkeM
Jy’KHUKa Y CTe4ajy /ja Mo/HeCe 3aXTeB 3a IOKPETake OCTYIKA, U OATOBOPHOCT
3a ITETY NPOY3POKOBAHY 0O/ CTPaHE CTEYajHOT YIPABHUK Y CJIy4ajy HOBpeJe
o6aBe3a y TOKY IOCTYIIKA.

[IpyHL U jJaBHOCTHU Ce CTPUKTHO NIPUMEYje Y YelIKOM CTe4ajHOM IpaBy. Y
jaBHOM CTeuyajHOM perucTpy (KojH je jaBHO J0CTyNaH 6e3 orpaHuyena) 06jaBbyjy
Ce CBe YMHbeHUIEe U3 CTeYajHOr IOCTYIIKA, Kao U 3aXTeBY 3a IOKpeTame CTe4ajHoOr
noctynka (0OCUM KaJia je OUYMIJIETHO /Ia je 3aXTeB HeoCHOBaH). O6jaBa 3axTeBa
MO>Ke HaHeTH 036MJ/bHY IITETy CTPAaHL U NPOTUB Koje ce NoKpehe noctynak
CTeyaja. 3aKOH O CTeyYajy peryJ/ivile KOHKpeTHY OATOBOPHOCT 3a WITETY KOjy
je IpOy3pOKOBao NOAHOCHUJIAL, 3aXTeBa 3a IOKpeTawe CTeYajHOr NOCTYIKaA.

Yemko cTevajHo npaBo HaMehe o6aBe3y Ay»KHUKY [Ja MOJHece 3aXTeBU
3a NIOKpeTame cTedajHor nocrynka. O4roBOpHOCT 3a LWITETy NOBe3aHa je ca
noBpeZioM Te o6aBese. [[peMa YelIKOM CTe4YajHOM MpPaBY, CTeYajHU YIPABHUK
MMa oJipeheHe HaJJIEXKHOCTH U OJCOBOPHOCTH Y NOIJIely Boherme MoCTyIKa.
HeaznekBaTHO cipoBohemwe NuaHa yIpaB/baka CTe4ajeM MOXe IPOy3pOKOBaTH
HITeTy [OBepuonuMa U AyKHUIKUMA. C 063UpPOM Ha YUHKEHULY [Ja IJaH
CTeYyajHOT yIIpaBHHUKA He UCKJbyuyyje GaKTope pU3HKa, CTeYajHU YIIPaBHUK Ce
4YeCTO HaJsla3| ce Ha UBULU CYK06a MHTepeca. YKOJIMKO ce CTe4ajHu yIPaBHUK He
NoHalla y CKJaAy ca yCTaHOBJ/bEHUM IIPBUJIMMA, OH MOX€ CHOCUTH OZTOBOPHOCT
3a LITEeTY KOjy je CBOjUM MOHAlllakeM MPUYUHUO NOBEPHUOLUMA.

K/by4He pedu: cTeuajHO NpaBo, CTeYajHU YIIPAaBHUK, CTeYaj, OATOBOPHOCT
3a IITETY.
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LIABILITY FOR DAMAGE IN CZECH INSOLVENCY
LAW

In Czech insolvency law, we can encounter a significant trace of liability for
damage. In this paper, the author will present three most important segments
of liability for damage regulated by Czech insolvency law: liability for damage
caused by misuse of the insolvency petition, liability for damage caused as a
result of the insolvency petition not being filed by the bankruptcy debtor, and
liability for damage caused by the insolvency administrator who breached his
obligations during the proceedings.

The principle of publicity is strongly enforced in Czech insolvency law. The
insolvency public register (which is generally accessible without restriction)
publishes all facts from the insolvency proceedings, as well as the insolvency
petition (except when it is obvious that the petition is manifestly unfounded).
Publication of the insolvency petition may cause serious damage to the party
against whom the insolvency proceedings is initiated. In response to the above,
insolvency law regulates specific liability for damage caused by the insolvency
petitioner.

Czech insolvency law imposes an obligation on the debtor to file an
insolvency petition if he/she/it is in bankruptcy. Liability for damage is
associated with the breach of this obligation. Czech insolvency law entrusts
several competences to the insolvency administrator for conducting insolvency
proceedings. Improper performance of the insolvency administration agenda
can cause damage to creditors and debtors. Based on the fact that the insolvency
administrator’s agenda is not free from risk factors and often entails situations
where the insolvency administrator is on the edge of a conflict of interests, the
regulation of liability for damage which must be compensated to the injured
party by the insolvency administrator is the logical consequence of the fact that
the performance of the insolvency administrator has potential to cause damage
by violating the obligations imposed on the administrator.

Keywords: insolvency law, insolvency administrator, bankruptcy, liability
for damage.
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PABYMHU POKY CTEYAJHOM IIOCTYIIKY:
CTYAHUJA CIYYAJA IPEA ITIPUBPEJHUM
CYJOM Y HUILIY

JloHomeweM 3akKOHa O 3alUTUTH NpaBa Ha Cyhemwe y pa3yMHOM pPOKY
2015. roguHe, U HEroBUM CTymnameM Ha cHary 2016. rojuHe, y HalleMm
IIpaBHOM NOpPETKY CTBOPUJIU Cy Ce YCJOBM 3a 3aIUTUTY NpaBa Ha cyhemwe y
pa3yMHOM pOKY, Kao jeJHO OJi OCHOBHHX IIpaBa 3arapaHToBaHux YctaBoM PC
U MehyHapoJHUM aKTHUMa. Mako Huje U3pUUUTO NpeABUbheHa NpUMeHa OBOT
3aKoHa y OKBUPY CTe4YajHOT MOCTYIKA, Yy IPAKCH OH je NOCJY>HO0 Kao CpeJiICTBO
CTe4yajHUM OBepUOLMMA Jja OCTBape NPaBUYHO 3a/j0B0Jbeke 360r (Ipe)ayror
Tpajama CTe4YajHor MOCTYIKA, Te IOBpe/ie TpaBa Ha Cyherwe y pa3yMHOM pPOKY.
[Tosnazehu ox Tora, npeAMeT aHajJM3e Y OBOM pajy jecTe NOCTYIMaK KOjUM ce
IITUTHU OPaBo Ha cyherwe y pa3yMHOM POKY 3a [Ipe/iMeTe KOjU CY Y HaJJIEXKHOCTH
[lpuBpenHor cyna y Humy. llnsm je ucnuraTu Aa JiM Cy NPUTOBOP KOjUM ce
nokpehe NoCTynak U caM IOCTYNaK 3a 3alITUTY [paBa IOrOJAHU UHCTPYMEHTH
3a noBehawe ePUKACHOCTH CTEYAjHOT TOCTYNKA UMajyhu y BUAY NOCEGHOCT U
CJIOXKEHOCT CTevajHor noctynka. Takobhe, ayTopu he ucnuraTH Aa Jiu 0BO NIpaBHO
CpeACTBO yTUYe Ha noBehame YKYNHUX TPOLIKOBA CTEYajHOT MOCTYINKA U Aa
JIU ¥ KOJIMKO IpOoJy»KaBa BpeMe Tpajama UCTOr. Y Ty cBpxy 6uhe cupoBejeHa
CTyAHWja cjay4aja Ha IpegMeTHMa U3 HajJlexxHocTH [IpuBpenHor cyna y Humy
y nepuoAy of nodeTka npuMeHe 3akoHa (2016. roguHe) 3aksby4dHo ca 2019.
rOJHOM.

K/by4yHe peuM: pa3yMHHU pOK, CTe4aj, epUKACHOCT, 3alTUTA NIpaBa.
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REASONABLE TIME FRAME IN BANKRUPTCY
PROCEDURE: CASE STUDY OF THE JUDICIAL
PRACTICE OF THE COMMERCIAL COURT IN NIS

In the Serbian legal system, the Act on the Protection of the Right to Trial
within a Reasonable Time, which was adopted in 2015 and took effect in 2016,
has created the conditions for the protection of the right to a fair trial within a
reasonable time, as one of the fundamental rights guaranteed by the Constitution
of the Republic of Serbia and the related international documents. Although
the legislator does not explicitly provide for the application of this Act in the
context of bankruptcy proceedings, this Act has been used in judicial practice as
an instrument for the bankruptcy creditors to obtain just satisfaction in cases
involving prolonged bankruptcy proceedings and the violation of the right to a
fair trial within a reasonable time. In this context, the subject matter of analysis
in this paper is the procedure for protecting the right to a fair trial within a
reasonable time in cases falling within the jurisdiction of the Commercial Court
in NiS. The paper aims to examine whether the request, as an initial legal act,
and the procedure for the protection of this right, is a suitable instrument for
increasing the efficiency of the bankruptcy proceeding, particularly taking into
account the specific features and complexity of the bankruptcy procedure. The
authors will also examine whether this remedy affects the overall costs of the
bankruptcy proceeding, and whether and to what extent it prolongs the duration
of the proceeding. For this purpose, a case study will be conducted by analyzing
cases from the judicial practice of the Commercial Court in Ni$ in the period from
the beginning of 2016 (when the Act started being applied) to the end of 2019.

Keywords: reasonable time, bankruptcy, efficiency, protection of rights.
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JIPYKABHA IOMOR Yl ®EP TPKHUIIHA
YTAKMHUIIA

Jp:«xaBHa moMoh (JaBarmbe eKOHOMCKE NMPeJHOCTH N0jeAUHUM NPUBPEJHUM
cybjeKTHMMa WJIM I'pyNy NPUBPeJHUX cybjekaTa: ogobpaBameM CyOBeHIM]ja,
KpejuTa I0J, NMOBOJbHUjUM YCJOBUMA, [APXKABHUX TrapaHLiMja, MOPeCcKUxX
oJIaKIIMIA ¥ ocsobahama 0/ mopesa, Npo/iajoM jaBHE UMOBHUHE IO MOCEGHO
II0BOJbHUM yCJIOBUMA U APYT0) MOKe 6UTH eKOHOMCKH ONpaBJAaHa aju NoBJIa4u
OTacCHOCT O/ HapyluaBamwa TPXHUIIHe KOHKypeHLuje. EY nma ctpora npaBusay
006J1aCTH py>Katba U KOHTPOJIE Ap>KaBHe NOMOohH, Koja 3a IUJ/b UMajy IITO Makby
Jp>kaBHy noMoh y3 LITO Make HapyllaBake KOHKypeHLuje. UcnywaBajyhu
Jleo mpeys3eTux ob6aBe3a y npolecy npuctynawa EY, koa Hac je foHeT 3akoH
0 KOHTpOJIM JpkaBHe mnomohu (6p. 51/2009), koju je mpectao fa BaKu
JIOHOILIEHkeM HOBOT 3aKOHA 0 KOHTPOJIU Jip>kaBHe nnomohu (6p. 73/2019). Yaeo
np>xaBHe nomohu y B/IIl-y Cp6uje je 3Ha4ajaH U HEJJOBOJbHO TpaHCIapeHTaH
360r yera ce C IpaBOM NOCTaBJ/ba IMTake HEroBor yTUlaja Ha ¢pep TPHKUIIHO
HajgMeTawe. Pepopma noauTuke apxkaBHe nomohu y Cpbuju je HeomxoZHa
npe CBera y IiMJ/by 3HaYajHOT CMalbeha 0Be NOMONY U MPAaBUJIHO]j CeJEKIHjU
KopucHHUKa. [losasHa ocHoBa edUKacHe NMOJUTHKe ApKaBHe NMoMohHU jecTe
NpaBHa pery/jaTuBa aJlu U3Ha/, CBera UCTUHCKA He3aBUCHOCT U O rOBOPHOCT
HHCTHUTYLHMja HaJIJIEXKHUX 3a NIPY’Katbe U KOHTPOJy oBe moMohu. HeonxozaHo je
Hahu Mo yce kKoju he 06e36eMTH Jja ONLITH UHTEPEC U EKOHOMCKA ePUKACHOCT
O6yAy W3HAJ NojeJUHAaYHUX UHTepeca. [I[peamMeT oBOT pajia jecTe IpOMOBUCAHE
CBECTHU O YTHUIIAjy [p>KaBHe MOMONM HAa €KOHOMCKY e(dUKACHOCT, aHAJM3a
NpaBHUX pellekha U MHCTUTYILMOHAJHOT OKBUP U3 0Be 06/1aCTH KOJ| HAaC, Kao 1
HoJMTHKe Ap>KaBHe nomohu EVY. [lojaBa npekoMepHe, HEKOPEKTHO CeJIEKTUBHE U
HEKOHTpOJIMCaHe JpXaBHe NOMOhH, Moxke UMaTH yO60Ke HeraTUBHe NMOCJeJUlle
Ha JpyUITBEHO 6J1arocTame, 360r yera je Heolxo0JHO IPaBUJIHO HOPMUPakbe U
MMILJIeMeHTallija IpaBuja U3 oBe 06JIaCcTH.

Ksby4He peun: ap>xaBHa noMoh, perynaTusa, NoOJUMTHKA Ap>KaBHe NoMohy,
ekoHOMCKH edeKTH, EV.

161



International scientific conference "Responsibility in the Legal and Social Context”

Prof. Ljubica Nikolié, LL.D.,
Full Professor,
Faculty of Law, University of Ni$§

STATE AID AND FAIR COMPETITION

State aid (giving economic advantage to certain economic entities or groups
of economic entities by granting subsidies and loans under more favorable
conditions, state guarantees, tax breaks and tax exemptions, selling public
property under particularly favorable conditions, etc.) may be economically
justifiable but entails the risk of distortions of market competition. The EU
has strict rules in the area of providing and controlling state aid which aim
to minimize state aid while minimizing competition. Fulfilling some of the
commitments undertaken in the EU accession process, the Republic of Serbia
passed the State Aid Control Act in 2009, which ceased to be valid with the
adoption of a new State Aid Control Actin 2019. The share of state aid in Serbia’s
GDP is substantial but insufficiently transparent, which justifiably raises the
issue of its impact on fair competition. Reform of the Serbian state aid policy
is necessary, first and foremost, in order to significantly reduce this aid and to
properly select beneficiaries. The starting point for an effective state aid policy
isits legal regulation, but above all, the genuine independence and responsibility
of the institutions responsible for providing and controlling this assistance. It
is necessary to find modalities that will ensure that the general interest and
economic efficiency are above individual interests. This paper aims to promote
awareness of the impact of state aid on economic efficiency, to analyze the legal
solutions and the institutional framework in this field in Serbia, and to present
the EU state aid policy. The emergence of excessive, improperly selective and
uncontrolled state aid can have profound negative consequences on social well-
being, for which reason it is necessary to properly standardize and implement
the rules envisaged in this area of law.

Keywords: state aid, regulation, state aid policy, economic effects, EU.
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PE®OPMA Y OBJIACTU PUHAHCH]JCKE
KOHTPOJIE Y PYCKO] ®EJAEPALIUJU U
BYT'APCKO]

[In/b oBar 4JiaHKa je mpersej; OCHOBHUX KapaKTepUCTHKAa PUHAHCHUjCKe
KOHTpOJIe y 06J1aCTH CUCTEeMA jaBHe ynpaBe, QUHAHCHjCKOT yIIpaB/bakba jaBHUM
duHaHcujaMa M cucTeMa QUHAHCUjCKOr NpaBa, Kako OU ce MpeACcTaBUIU
TeKyhu TpeH/J0BH y OKBHPY IIPAaBHE peryjaTHBe y IPaBHUM CUCTeMHMa Pycke
depepauuje v Peny6auke Byrapcke. AyTopu cMaTpajy Aa KOHLENT GUHAHCHjCKe
KOHTpOJIe Tpeba pa3MOTPUTH Y 11eJIOCTH, 06yxBaTajyhu cBe BpcTe GUHAHCHjCKe
KOHTpOJIE.

K/by4yHe peum: jaBHe QuHaHCHje, jaBHA ylpaBa, ApKaBHa KOHTPOJA,
Ha/30p, PMHAHCHUjCKa KOHTPOJIa, PUHAHCHU]CKO MTPaBoO.
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REFORM IN THE FIELD OF FINANCIAL CONTROL
IN THE RUSSIAN FEDERATION AND IN
BULGARIA

The aim of the article is to review the essence of financial control in the
field of public administration system, financial management of public finance
and in the system of financial law, in order to present the current trends of legal
regulation in the legal systems of the Russian Federation and the Republic of
Bulgaria. The authors substantiated that the concept of Financial Control should

be considered in full, covering all types of financial control.

Keywords: public finance, public administration, state control, supervision,

financial control, financial law.
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OBABE3A UCIIJIATE MUHUMAJIHOT U3HOCA
KOJY BAHKE IIPEY3HUMA]Y 3A YEKOBE BE3
INIOKPU'RA Y TYPCKOM 3AKOHOAABCTBY: DE
LEGE LATA 1 DE LEGE FERENDA

Y TypckoM mpaBy, 3aKOHCKe oApejf0e 0 MHCTPYMEeHTHMa 3a IpPeHoC
nynahamwa, yk/pydyjyhu u dek kKao cpefcTBo miahama, cajpikaHe Cy y
yysaHoBUMa 780-823 3akoHa o TproBuHHu (6p. 6102), kao U y noce6HOM 3aKOHOM
0 yekoBuMa (6p. 5941). Ilo cBoOjoj NpaBHOj NIPUPOJH, YEK je HaJIOT 3a IPeHoC
HOBYAHUX CpeJCcTaBa /0K Yy MOIJIely eKOHOMCKe QYHKI[Uje OH IpeJCTaBJ/ba
cpeactBo miaahamwa. Yek je npuxBaheH kao BpcTa aJTepHaTUBHOT CpPe/CTBA
nyiahaka ¥ MMa 3Ha4ajHO MecTO y 06e36ehewmy CTaGUIHOCTH TPXKUIITA HA
MaKpOeKOHOMCKOM HUBOY. [loBepeme y ynoTpeby 4eka Kao cpectaBa miahama
JloBoA Y /1o moBehaHe LUpPKYyIalyje 4eKoBa U moBehaHor 06MM TpaHCaKIjHMja Ha
TpxkulTy. C Jpyre cTpaHe, jejad o/ Hajpehux pU3MKa yroTpebe YEKOBa je CBe
mMpa npakca u3jilaBama yeKkoBa 6e3 nokpuha, Koju ce He Mory pedyHAHUpaTH.
Y numy crnpedaBama INpakce ynorpebe TaKBHUX 4YEKOBa, 3aKOHOAaBal je
npeJBu/ieo rpahaHCKONpaBHY U KPUBUYHY OJITOBOPHOCT BJIACHMKA Tekyher
payyHa U M3/laBaolla YeKa (TpacaHTa) Kako y 3aKOHY O TPrOBUHHU TaKO U Y
3aKOHY 0 YeKOBHUMa.

[IpaBHU peXUM Yy TYPCKOM 3aKOHOZIaBCTBY He 06yXBaTa OaHKY TpacaTay
KO0jOj TpaCaHT MMa aKTHBAaH YEKOBHHU PAuyH U Koja U3/laje YEKOBHY KHLMKHUIY
BJIACHUKY pavyHa. M3 Tor pasJjiora 6aHKa TpacaTa HHje YKJ/by4yeHa y JiaHall
IpaBHe 0/IFOBOPHOCTH 3a 3/laBakbe YeKoBa 6e3 nokpuha. JeAiHa 0JTOBOPHOCT
Kojy 6aHKa TpacaTa MOXe UMaTH y CJIy4ajy u3/laBama yeka 6e3 nokpuha ogHOCH
ce Ha HeucnahuBamwe H3HOCA KOjU je GaHKa Jy»Ha Jla UCIJIATU HA OCHOBY
CBaKor JJoHeToT yeka. [I[peMa unaHy 3 3aKoHa 0 Y4eKOBMMa, 6aHKa TpacaTa Jly»KHa
je na nox ogpeheHUM yc0BUMA UCIJIATUTH oJpe)eHr MUHUMAaJHU U3HOC 3a
CBaKH /IOCTaBJ/beHU uek. [IpeMa caoniutewy lleHTpasiHe GaHKe, MUHHUMAJIHU
HM3HOC je TpeHyTHO noBehaH Ha 2.125 Typckux jsupa (350 eBpa) 3a cBakH 4ek.
O6GaBe3a ucnjaTe MUHUMAJHOT M3HOCA NMOTHYE U3 YrOBOpa O 3ajMy KOjH je
0aHKa TpacaTa [y»KHa Jia 3aK/bY4YH U YHja BAJUAHOCT JUPEKTHO MPOUCTHYE
13 3aKOHa 0 YeKOBHMaA. 3aKOH MPOMNHKCYyje 06aBe3y 6aHKe TpacaTa /ia UCIJIATH
npeJBuheHN MUHHUMAJIHU U3HOCY KaKo OU Ce YMamUJa LITETa JIPXKaoluMa
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4YeKOBa KOjU He MOT'y HallJIaTUTH CBOja NOTpaXkMBamwa 360T U3/jaBama yeka 6e3
nokpuha, YyuMe ce cipeyaBa ry6UTaK IOBepema y YeK Kao cpecTBO Niahama.
MehyTHUM, MUHUMaJIHU U3HOC KOju je mpeaBuheH y caonmTewy lleHTpasaHe
6aHKe je IPUJIMYHO HHU3AK, C 063MPOM Ha 0YEeKHBamwa U CBPXYy 3aKOHO/LaBCTBA.
Jok je mpejBubena o6aBe3a HcIJlaTe TOT MUHHUMAJIHOT HM3HOCA, Y€K Kao
cpeacTBo nahama He MOXKe UCIYHUTH O4yeKHBaa. OCUM TOTa, Y KOHTEKCTY
de lege ferenda, HeONIXOAHO je MpONMUCATH IPaBHY OJTOBOPHOCT GaHKe TpacaTa
3a yekoBe 6e3 nokpuha. ¥ oBoM pajly ayTop pasMaTpa O6pojHe KpUTHUKe Ha
oZipesi0y o o6aBe3u baHKe TpacaTa Jla UCIJIaTH MPONMUCaHU MUHUMAJIHUA U3HOC
npeasubeH 4sjaHoM 3 3aKOHa O YeKOBUMa, Kao U MoryhHocT yTBpbhuBamwa
IpaBHe 0/IFOBOPHOCTH H6aHaKa HE3aBUCHO 0/ o6aBe3e UCIlJIaTe MUHUMAJHOT
M3HOCa.

K/byyHe peuym: Typcko GaHKapCKO IpaBoO, MHCTPYMEHTHU 3a IpPeHoC
nyiahama, 4yek, yek 6e3 nokpuha, npaBHa 0ATOBOPHOCT OaHKe TpacaTta, 06aBe3a
KCIIJIaTa MUHHUMAJIHOT U3HOoCa.
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THE MINIMUM PAYMENT OBLIGATION
UNDERTAKEN BY BANKS FOR NON-
REFUNDABLE CHECKS IN TURKISH LAW: DE
LEGE LATA AND DE LEGE FERENDA

In Turkish law, check, as a type of negotiable instruments, is regulated
in Articles 780 - 823 of the Turkish Commercial Code No. 6102, together with
other types of negotiable instruments, as well as in a separate legislative act -
the Cheque Act No. 5941. In terms of its legal nature, cheque is an assignment
(money order); in terms of its economic function, it is a means of payment.
As a payment instrument, it is accepted as an alternative type of money and
it has an important place in ensuring the stability of the markets within the
macroeconomic framework. Confidence in checks as a means of payment
increases their circulation and the volume of transactions in the markets. On
the other hand, one of the most notable risks is the increasing and more extensive
practice of drawing non-refundable checks. For this reason, in order to prevent
non-refundable check practices, the legislator has envisaged civil and criminal
liability of the owner of the checking account and the check drawer both in the
Turkish Commercial Code and in the Cheque Act.

The legal regime in the Turkish legislation does not include the drawee
bank where the checking account is active and serves the chequebook to the
account holder. For this reason, the drawee bank is not included in the legal
liability chain for the non-refundable check drawing. The sole responsibility
that the drawee bank can assume in case of a non-refundable check is related
to-the non-payment of the amount that the bank is obliged to pay for each check
leaf. According to Article 3 of the Cheque Act, the drawee bank is obliged to
pay a certain minimum amount for each check leaf submitted to it, but under
specific conditions. Currently, as stipulated in the Central Bank Communiqué,
this figure has been increased to 2,125 Turkish Lira (350 Euro) for each check
leaf. This payment obligation originates from a loan agreement that the drawee
bank is obliged to conclude, and takes its validity directly from the Cheque Act.
The purpose of envisaging the minimum payment obligation to the drawee
banks is to eliminate the aggrievement of the check holders who cannot get
their receivables due to the non-refundable check; thus, it prevent the loss of
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trust in the check as a payment instrument. However, the minimum payment
obligation amount envisaged by the Central Bank Communiqué for this purpose
is quite low, considering the expectations and ratio legis. While the minimum
payment obligation is prescribed, check as a means of payment cannot meet
the expectations. In the context of de lege ferenda, it is necessary to impose
legal responsibility on the drawee banks for unpaid checks. In this paper, the
author examines the ample criticism on the minimum payment obligation of the
drawee banks contained in Article 3 of the Cheque Act and the possible legal
responsibility that should be assumed beyond the minimum payment obligation.

Keywords: Turkish banking law, negotiable instruments, check, non-
refundable checks, legal responsibility, minimum payment obligation of drawee
banks.
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EKOHOMCKA AHAJIN3A OAOBOPHOCTH 3A
IITETY

OproBopHoOCT mojpasyMeBa CaHKIMje 3a IOHAllaka KOjUMa Ce Kplle
ApyliTBeHe HopMe. TpaJuliMOHa/JIHA CXBaTaka NpaBHHKA OCHOBHE IIUJbeBe
0/IFCOBOPHOCTH M 3aKOHA KOjH je peryjauily Buzie y obeliTehewy *KpTaBa Koje
Cy HelpaBeJHO NpeTpHeJse WITETY U oABpahamwe 0 TOHOBHUX NOBpeJa Koje
6u u3a3BaJie Jasbe wTeTe. [locMaTpaHa Kao JApyLUITBeHA [10jaBa, 0JTOBOPHOCT
MOXe HMMaTH Pas3JU4YUT OOJIUK U CaJp>KUHY, Y 3aBUCHOCTH OJ, YCBOjeHOT
APYLITBEHOI CUCTeMa BpeJHOCTH, APYLITBEHUX IPUJHMKA U CTelleHa CBeCTHU
jeZiHe 3ajeiHUIIE U APYTUX pakTopa. [[paBo Ha HAKHAAY IITETe MOJ[pa3yMeBa
Jla TIOCTOjU OATrOBOPHOCT WITETHHUKA 3a IUTeTy KOjy Tpnu owTeheHu, mTO
noJZpa3yMeBa [0CTOjale IPaBHOT OCHOBA TaKBe 0JroBOpPHOCTH. [IpeHolIeme,
OZHOCHO pacmojesia MocjeAulla IITeTe U IITeTHOr Aorabaja mpejcTaB/ba
pasJior 3a UHTepPBEeHLHjy paBa. 3Hayaj yTBphrBaka 0 rOBOPHOCTH 3a HAcTaay
HITETY U lbeHe aHaJIk3e y pa/ly orjie/ia ce y yTBphuBamwy nocjieuna, 0JHOCHO
TepeTa HacTaJle IITeTe, KOjy he mounHUJIAL IITETE UJIX OLITeNeHU NMOJHETH.
Y 3aBHCHOCTH 0/ TOTa KOja je CTpaHa MOIJIa Ja CIpe4Yd HaCTaHaK IITeTe Y3
aHraXkoBame Makbe KOJIM4YMHe pecypca, OJHOCHO Koja je MOrJia Ja OCTBapHu
epukacaH HUBO Naxmwe, yTBpAUhe ce U pacrnojesia TepeTa HacTaJe LITETe.
JedbrHrcameM npaBuJa 0 OATOBOPHOCTH YTBPHYjy ce MoACTULAjU KOjUMa Cce
BpILIY aJioKanuja pecypca y u/by bUXoBe eduKacHe npuMeHe. EKoHOMcKa
aHaJIvM3a [paBaje y 06J1acTH OATOBOPHOCTH 3a LUITETY pa3BUJIa MOJiesle KOjUMa
Ha IojeJHOCTaB/beH HAa4MH HACTOjU Jla yTBpAHU edeKkTe NpUMeHe MOjeJUHUX
[paBWJia ¥ MOACTHULIAja KOje cTBapajy.

K/by4He pedm: 0/[rTOBOPHOCT, OCHOB OJIFTOBOPHOCTH, IITETA, EKOHOMCKHU
MOJIEJIH.
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ECONOMIC ANALYSIS OF LIABILITY FOR
DAMAGE

Liability includes sanctions for conduct entailing a violation of social norms.
In traditional juristic conceptions, the basic goals of liability and laws governing
this matter are the indemnification of victims or injured parties who have unjustly
suffered damage as well as the prevention and deterrence from re-offending that
would cause further harm. Considered as a social phenomenon, liability can have
different forms and contents, depending on the adopted social system of values,
social circumstances, the level of community awareness, and other factors. The
right to compensation for damages implies that there is liability for damage of
the party who has caused it towards the injured party who sustained it, which
further implies the existence of a legal basis for such liability. The transfer, that
is, the distribution of consequences of damage and the damaging event represent
areason for the intervention of the law. The importance of establishing liability
for the incurred damage and its analysis in this paper is reflected in determining
the consequences, that is, the burden of the incurred damage, which will be borne
by the party who caused the damage or by the injured party. The distribution
of the burden of the incurred damage will be determined depending on which
party may have prevented the occurrence of the damage by engaging a smaller
amount of resources, that is, which party could have achieved an effective level
of care. The incentives by which the allocation of resources is performed with
the aim of their effective implementation are determined by defining liability
rules. The economic analysis of the law in the area of liability for damage has
developed models by which it seeks to determine, in a simplified way, the effects
of the application of certain rules and incentives that they create.

Keywords: liability, grounds of liability, damage, economic models.
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EKOJIOIIKA OAT'OBOPHOCT U IIOPECKA
INOJINTUKA

CucTeM 3alITHTE JXKUBOTHE CpeJluHe Tpebasio 6U, u3Mehy ocTasior, ja YuHe
Y MHCTPYMEHTHU U Mepe NOPEeCcKOT CUCTeMa U NopecKe MOJUTHKe, KOjU he aa
06e36e/ie 0pKUBO yIIpaB/bakbe IPUPOJHUM PECYPCHUMa U ia CTIpeye pa3JnduTe
BUZloBe 3arabhuBama >XMBOTHe cpeAuHe. OdyBame KBaJUTeTa >XHUBOTHe
cpefivHe 6U y 21. BeKy, HeCyM®bUBO, TpebaJio fa 6y/e jelaH 04 IPUOPUTETHUX
3aZiaTaka Jpxase. OfpKHUBU pa3BOjU — U €KOHOMCKH U €KOJIOLWIKU — MOpajy
na 6yay y cupesH, ca ii/beM 06e36ehBaba He caMo MPUBPeEJIHOT pacTa, Beh
U ycyoBa Koju he fa o6e36e/ie cTame »KMBOTHe cpeJilHe Koje Hehe fja yrposu
»KUBOT U 3/jpaBJbe JbyAU. UMIIeMeHTalKjoM ONIITeNprUxBaheHOr NpUHLMIA
»3arabusau nyiaha” Tpeba fa 6yay o6yxBaheHU CBU Cy6jeKTH y APYIITBY, KOjU
CBOjUM aKTUBHOCTHMMA UJIK APYTUM paJlkaMa yrpoxasajy >)KMBOTHY CPEJIUHY.
W xoMnaHuje u pusnyKaiMLa Tpeba fa 6yy eKOJOIKH OATOBOPHHU U ia CHOCE
oAroBapajyhe nocjeaulie HeraTUBHUX YTHI@ja KOje CBOjUM NOCTYNLMMa BplIe
Ha KMBOTHY CpeJiMHY. 3a OJFOBOPHO €KOJIOLIKO MOHAIlame HEeONXO0JHO je
MEpMaHEHTHO Pa3BUjaTHU CBECT O 3HAYajy 3alUTUTE KUBOTHe cpeauHe. To ce
MOe YNHHATH Kpo3 ojrosapajyhe efykanuje 1 BepoJOCTOjHO U3BelITaBamke
jaBHOCTH O BaJIMJHUM INIOKasaTe/bUMa KBaJUTeTa Ba3/Jyxa, BOJe, 3eMJ/bULITA
U pYTUX IPUPOJHUX YNHUJIALA, aJIF je 33 pa3B0Oj eK0JIOIIKe CBECTHU NOTPe6HO
JleJI0OBaTH U oipeheHUM PucKaIHUM MepaMma.

[los1asHa xunoTesa y 0BOM pajy je Aa JIM KpeaToOpH NopecKe NOJUTHKE y
Cp6uju y 10BOJ/bHOj MEPU YBAXKABAjy €KOJIOUIKY AUMEH3H]Y KOjy TIOpe3U U Jpyre
duckasHe faxx6uHe Tpeba, mope]; mMpuMapHe GUHAHCH]CKE, KA0 U EKOHOMCKe
yJjore, Takobe Aa umajy. Muibewa CMO Jla ¥ TOM NpolLecy noce6aH 3Hayaj
Tpeba Ja MMajy jeJUHHULIE JIOKAJIHE caMOyIIpaBe, yIIpaBo 360r G6JIMKe Be3e Koja
NOCTOjU U3MeDhy JiokaJiHe BJIACTH U CTAHOBHUKA OMIITUHE WJIM rpaja. Y ToM
KOHTEKCTY aHaju3vpaheMo HakHajy 3a 3aliTUTYy U yHallpebhemwe XUBOTHe
CpeAuHe, Kao jelHY oJ Mepa Mopecke NOJUTHKe Yy GYHKLUjU OJTCOBOpPHOT
noHaulawka o6Be3HUKa Te ¢uckaaHe Aaxb6uHe. CeMm Tora, y pagy hemo
KPUTHYKOj aHa/IM3U oABphH joul Heka ocTojeha peliewa y CprickoM NopeckoM
CHUCTEeMY, Kao, Ha IpHUMeD, Aa JId UMa eKOJIOIKOT oNlpaBJama JJaBaTH opecke
OJIaKILIHIlEe, OJHOCHO NMPOTrPECUBHO YMakeke NMPONUCAHOT U3HOCA Nopes3a Ha
ynoTpeby MOTOPHUX BO3WJa IPEKO HABPIIEHUX MeT roJMHA CTapOCTH (IITO

171



International scientific conference "Responsibility in the Legal and Social Context”

je ayTOMO6HUJ CTapHUjy, TO je IPOLeHAT yMakheka nopesa Beh), 0K ce y UCTO
BpeMe Ipomnarvpa KynoBHHA ayTOMOOHJA Ha eJeKTPUYHU TOrOH, 3aTUM /Ja
JIM pa3IMYUTHUM NOPECKUM MepaMa Tpeba MOoACTULLATH Kopulihemwe cojlapHe
eHepruje u Jp.

K/by4yHe pe4u: 3alITUTA KUBOTHE CPEJUHE, OJIP?KUBU PA3B0j, EKOJIOLIKA
O/ITOBOPHOCT, TOPEeCKa MOJIUTHUKA, jeJUHUIIE JIOKAJHE CaMOypaBe.
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ECOLOGICAL RESPONSIBILITY AND TAX POLICY

The system of environment protection should inter alia encompass the
instruments and measures of the tax system and tax policy, which shall ensure
sustainable management of the natural resources and prevent various forms
of environment pollution. Preserving the quality of the environment should
undoubtedly be one of the priorities of the state in the 21 century. Sustainable
developments — both economic and environmental — have to be closely correlated
to the goals of ensuring the economic growth and providing the environment
conditions which will not endanger human life and health. The implementation
of a generally accepted “polluter pays principle” should cover all entities in
a society whose activities are harmful to the environment. Both companies
and individuals should be responsible for causing damage to environment
and bear consequences of the negative impacts of their behaviour and actions
on the environment. It is necessary to permanently develop awareness of the
importance of environment protection. This could be done through proper
education and credible public reporting on valid indicators of the quality of air,
water, soil and other natural factors. However, some fiscal measures also need
to be taken to provide responsible environmental behavior.

The main issue discussed in this paper is whether Serbian tax policy makers
sufficiently respect the environmental dimension that taxes and other fiscal dues
(levies) should also have in addition to their primary fiscal and economic roles. In
the author’s opinion, the local self-government units shall have an important role
in this process, having in mind a closer relationship between a local government
and the inhabitants of a municipality or a city. Therefore, the paper deals with
the environment protection and improvement charge, which is among the tax
policy measures aimed at ensuring ecologically responsible behavior. The author
will analyze the current provisions in the Serbian tax legislation, concerning
the issues such as: whether there is an environmental justification for granting
a tax relief, i.e. for a progressive reduction of the prescribed tax amount on the
use of motor vehicles older than five years (if the car is older, the percentage
of a tax deduction is higher) whereas the government concurrently promotes
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the purchase of electric cars, as well as whether tax measures should provide
incentives for the use of a solar energy, etc.

Keywords: environment protection, sustainable development, ecological
responsibility, tax policy, local self government units.
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MOh IPUMEHE UH®OPMALITMOHUX
TEXHOJIOTUJA'Y IOCTYIIKY
AJMHUHUCTPUPAIHA IIOPE3UMA

WHopMaLMOHO-TEXHOJIONIKA AOCTUTHYha 0CTaB/bajy BUAJbUBE , Tparose”
Yy MHOTUM CETMeHTHMa CaBpeMeHOT pyLITBA. Y OKOJIHOCTHMMA Ka/ia CBeT IOCTaje
»yMpexxeH” W NOBe3aH UHTEPHETOM, BUPTYyeJHa CTBApPHOCT Ha IJI06aJHOM
HUBOY 3HauajHO yTHYe Ha Mewake TpaJUlLMOHAJHUX obOpasala >XMBOTa U
MOCJIOBaba JbyIM HEU30CTABHO yCJI0B/baBajyhu oZpeheHe peakiyje nojeITMHUX
Jp>aBa Kao ,,0Ar0BOpP” Ha Te IPOMeHe.

HoBuHe u3 gomMeHa MHPOPMALMOHUX TEXHOJIOTHja JOHOCE KOPHUCTH,
ajay ¥ pusdke 3a cdepy omopesuBawa. HecnopHo, ycien uHdopManuoHO-
TEXHOJIOMIKOTI HapeTKa MOTYhHOCTH 3a jayarbe eKOHOMCKe CHare 06Be3HUKA,
KOja ce 3axBaTa Nope3uMa, ocTajy 6pojHuje. MehyTumMm, kbuxoBo npahemwe y
LUJbY aZleKBaTHOI ONlope3uBama 3a NopecKe BJIACTH pa3HUX 3eMaJsba [10CTaje
He JIaKO caBJlaJuB M3a30B. OHe, cTOra, IOCTyNaK aAMUHUCTpUpaka nopesuMa
MO/JIEpHU3Yjy NPUMeHOM MHOpPMAalLMOHUX TEXHOJIOTHja KaKo GU YCIelHOCT
MMIlJIeMeHTallije IopecKor CUCTeMa OUJia Ha IITO BULIEM HHUBOY.

Moh nprMeHe MHYOPMaLMOHUX TEXHOJIOTHja Y MOCTYNKY aAMMHUCTPHUpatba
nopesuMa je orpoMHa.yY pajy ce aHaJu3upa CajipKUMHA Te MONU U HU3
KOMIIJIEKCHUX NHMTama, Koja OHa YMNHU BPJIO aKTyesJHUM. [lutama Gynyher
MoJe/IMpama CUCTeMa ONope3rBamba v OPeCKONpPaBHUX 0HOCA, OCMHUII/bAaBaka
aKTMBHOCTH Ha 04yBamy OPECKOr CyBepeHUTETa JpKaBa, ycies, CBe BUJ/bUBHje
rj106aM3alyje NopeckuX TOKOBA U HaMeTama [JI00aHUX NIOPeCKUX NpaBuia
(ctranpapza), ykasyjy Ha MyJITHAMMEH3UOHA/HY NpUpojy edekara npuMeHe
MHPOPMaLIMOHUX TEXHOJIOTHja Y IOCTYNKY onope3uBama. [lo Muibemwy ayTopa
paja, PyHKIMOHNCAke [JAaHALIKBUX NOPeCKUX ApKaBay UHYOPMAILMOHOM
JPYLITBY je cnenudUYHO U 3acayKyje MyHy NaxKmwy, KaKo 61 HHPOpMaLMOHe
TeXHOJIOTHje Y NOopecKoj 06/1acTH 6uJie IpUMemweHe ca JOOpOM BOJ/bOM U
HaMepoM, Y CJ1y>K0U CBEONIUTET JPYIITBEHOT IPOCIepUTETA.

K/byyHe peun: uHPOpMallMOHE TEXHOJIOTHje, TMOpe3d, MOCTyNakK
aJMUHUCTpUpaba Iope3nMa, nopecka ApxaBa, UHGOpMaLMOHO APYLITBO.
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THE POWER OF APPLYING INFORMATION
TECHNOLOGIES TO IN THE PROCEDURE FOR
ADMINISTERING TAXES

Information-technology achievements leave visible “traces” in many
segments of the contemporary society. While the world is increasingly
“networked” and interconnected via the Internet, the virtual reality at the
global level significantly influences the traditional patterns of people’s lives
and business activities, inevitably causing reactions by certain states as a kind
of “answer” to those changes.

Novelties in the domain of information technologies bring certain benefits
as well as risks in the sphere of taxation. Due to the progress of information
technology, there are numerous possibilities for strengthening the taxpayers’
economic power which is affected by taxation. However, their monitoring,
aimed at accomplishing adequate taxation, has become quite a challenge for
tax authorities in many countries. Thus, they modernise the procedure for
administering taxes by applying information technologies in order to keep the
successful implementation of the tax system at the highest possible level.

The power of applying information technologies to the procedure of
administering taxes is huge. This paper analyses the contents of this power,
as well as a series of complex questions which are currently in focus. Due to
the evident globalisation of tax flows and the trend of imposing global taxation
rules (standards), the questions of modelling future taxation systems and tax
law relations, and designing activities for preserving the tax sovereignty of
states, reveal the multidimensional nature of the effects of applying information
technologies in taxation proceedings. In the author’s opinion, the functioning of
tax states in the information society is highly specific nowadays. As such, this
issue deserves full attention so that the information technologies in the field of
taxation could be applied in good faith and with good intentions, in the service
of general social prosperity.

Keywords: information technologies, taxes, procedure for administering
taxes, tax state, information society.
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TPEHJAOBH Y PYMYHCKOM OIIOPE3UBAILY

[Ipema ¢uckaaHoj 6yleTcKoj cTpaTeruju 3a nepuon 2020/2022, HuBo
oyneTckux npuxonaay Pymynuju he ce nosehatu ca 31,76% B/lI1-a (2020. rox,)
Ha 32,05% B/lI1-a (2022.rox.). [IpeaBubheHo noBehamwe 6y[IeTCKUX MPUX0Aa OF,
HEKOJIMKO IpolieHaTa Mo)e NMOoMohM KoHcoauJauuju 6yyeta u omoryhurtu
duHaHCUpale jaBHUX TPOIIKOBA, jaBHUX ycjayra. MebyTum, He cMujeMo
3a00paBUTH Jla XUIOTETHYKH MOPACT OYIETCKUX MPUXOAA He MOXKe OUTH
yKJ/by4yeH y u3rpajiiby byuera.

K/by4yHe peuyn: dprckasiHa 6ylleTcKa cCTpaTeryja, onope3uBamwe, IpUHIIUIIY.
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TRENDS IN ROMANIAN TAXATION

According to the fiscal budgetary strategy for the period 2020-2022, the
level of budget revenues in Romania will increase from 31.76% (2020) of GDP
to 32.05% of GDP (2022). The projected increase in budget revenues of a few
percent can help the budget consolidation and allow the financing of public
expenditures, public services. However, we must not forget that a hypothetical
increase of budget revenues cannot be included in the budgetary construction.

Keywords: fiscal budgetary strategy, taxation, principles.

178



MebhynapogHa HayyHa KoHepeHnHja ,04rOBOPHOCT ¥ MPaBHOM U JPYIITBEHOM KOHTEKCTY”

IIpogh. dp Ceemucaae B. Kocmuh,
BaupedHu npogpecop,
IIpasHu ¢pakynamem, YHusepsumem y beozpady

INPEABUBAIBE CYCIIEH3UBHOT JEJCTBA
KAJIBEY CJIYYAJY A JE IIOPECKA OBABE3A
YTBPBEHA IPUMEHOM HAYEJIA
PAKTULUTETA

Y Be3u ca npuMeHOM Havesia GaKTULUTETA U3 4. 9 3aKOHA O MOPECKOM
NOCTYNKY U [IOPeCcKoj afiMUHUCTpaLMjU GKUJI0 OU YIYTHO Ja YBeK MUMaMO Ha
yMy omitTpe peud MasikoMa 'amuja Koje je oH HamMcao y noryieJy 6puTaHCcKe
OMIITe aHTHU-aby3WBHe HOPMe:

OnmTa aHTH-aby3MBHA HOpMa O/iC/IMKaBa Heyclex nocTtojehe mopecke
NOJIMTUKE U 3aKOHOJABCTBA, a HAPOYUTO MPONyLITame Ja ce NaxK/bUBHUje
Pa3MHUCIHU O NPUPOAU NOpeCKe OCHOBUIIE — IITA KEeJIMMO [la Olope3yjeMo — U
Jla ce TO UCIIPABHO CPOYU IPUHLUIIUjEHUje, jaACHU]e U Ca jJaACHUM LIU/beM.

Onuite aHTH-aby3MBHe HOpPMe MOTYy YHEeTH 3HayajaH CTeleH IMpaBHe
HECUTYPHOCTH y IOPECKO OKpY Kekbe, 3a 1iTa je Cpbrja U3BaHpeJaH NpUMep 3aTO
ITO je jeJlHA HejacHa U PelINPOKO NOoCTaB/beHAa HOpMaA JlaTa Ha pacnoJiarame
NI0OpeCcKOM OpraHy 6e3 kerose NpeTxo/He IpUIIpeMe 3a lbeHY IPUMeHY, Kao U 6e3
N0CTaBJ/bakba OUJI0 KAKBUX OrpaHUYea Koje 61 HOBOJ06MjeHy MOh ciyTaBaJie.
OzxpehuBame eKOHOMCKE CyLITHHE 0/IHOCA Y KOje CTyIajy IOpecKU 06BEe3HULH,
Ol|eHa 1lITa Ce TO TaYHO NPUKPUBA CHMYJI0BaHUM IPaBHUM NOCJ0BUMaA (JaKJie
yTBphUBame AUCUMYJI0BaHOT IPABHOT 10CJ1a) je CKOMYaHO He CaMo ca TeMeJbHUM
M03HABakEeM MOPECKUX NMpomnuca, Beh nopes AyGUHCKOT pa3yMeBakba JIPYyTrUX
NpaBHUX IPONKUCA U CXBaTamkeM M0CJ0Baka KOjUM Ce IoOpecKu 06Be3HUIIU HaBe.
Jpyrum peurMa, oNiiTa aHTU-aby31BHA HOpMa HUje OpyKje Koje 61 cMesio Jja ce
CTaBJ/ba Ha pacnoJjiarake CBAKOM IIOPECKOM UHCIIEKTOPY, Beh caMo OHOM KOjH je
JI0BOJbHO 00YU€eH 3a lbeHY IPUMeEHY. YTBphUBame NopecKuX o6aBe3a Ha OCHOBY
OHOTa LITO NPeTIOCTaB/baMo /la Ce CYyUITUHCKHU KeJleJsIo, a He Ha OCHOBY OHOTra
LITO je Hau3IJeJ, YYUbEeHO, IoZpa3yMeBa, Kao LITO je TO YIIpaBHU CyJ UCIIPABHO
NpUMeTHO, U yyelrhe caMor mopeckor o6Be3HuKa y NOCTYNKY y JaJjieKko Behoj
MepH 0] OHe Koja je yobudajeHa y Cpouju.

Ha ocHOBY mpeTX0JHO W3JI0)KEHUX apryMeHaTa, a ocjamajyhu ce Ha
ynope/iHa UCKYCTBa, Yy OBOM pajy ce pejJiaxe Ja ce, y [[i/by 06paHe OCHOBHOT
HayeJsia NMpaBHE CHUTYPHOCTH, V¥ 3aKOH O MOPECKOM MOCTYIKY U MOPECKO]
aJIMUHUCTpAlMjU 33 MOYEeTaK yBeJle NPaBUJIO IpeMa KoMe O y CIy4ajy Aa

179



International scientific conference "Responsibility in the Legal and Social Context”

je Ilopecka ynpaBa yTBpAuJa Ja npaBHa ¢opMa 06BE3HUKOBOT NMOCTyMamka
He 0JIrOBOpa €KOHOMCKOj CYIITHHH, OJJHOCHO YKOJIMKO je YTBpAuWJA Ja je
CUMYJIOBaHUM MpPAaBHUM IIOCJOM MPUKPHO AHCHUMYJIOBAaHU I0CAa0, >Kajiba
HOpeCKOT 06BE3HUKA O/1/1aXKe U3BPIIEh e IPBOCTENEHOT pellekha.

KybyyHe peuu: Hades10 GaKTULMTETA, aHTU-a06y3MBHE HOPMeE, CHMYJIOBAaHH
IpaBHU N0CaAo, peBubhame CyCIeH3UBHOT J1ejCTBA JKaJIoe.
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PROVIDING FOR A SUSPENSIVE EFFECT OF AN
APPEAL IN CASE TAX LIABILITY HAS BEEN
ASSESSED BY VIRTUE OF APPLYING THE
SUBSTANCE OVER FORM PRINCIPLE

Concerning the application of the substance over form principle envisaged in
Article 9 of the Tax Procedure and Tax Administration Act, it would be advisable
to always bear in mind the sharp words of Malcom Gammie written in respect of
the UK general anti-abuse rule (GAAR):"The GAAR reflects the failure of current
policy and legislation and in particular the failure to think more carefully about
the nature of the tax base - what you want to tax — and to articulate it correctly
with greater principle, clarity and purpose.” (Gammie, 2013).

General anti-abuse provisions can introduce a notable level of legal
uncertainty in a tax environment. Serbia is an excellent example, given the
fact that an unclear and a broadly set norm has been made available to the
tax authority without prior preparation for its implementation, and without
setting any boundaries to limit the authority’s newly acquired prerogatives.
Determining the economic substance of relations that taxpayers enter into and
assessing what is actually disguised by a simulated legal form (i.e. determining
the dissimulated one) is closely related not only to in-depth understanding
of tax legislation but also to being proficient in other legal areas, and having
a solid grasp of the taxpayer’s business activities. In other words, a general
anti-abuse provision is not a weapon which should be placed at the disposal
of any tax inspector, but only of those who are adequately trained to apply
it. As rightly noted by the Administrative Court, assessing tax liabilities on
the basis of what we assume was the principal intent, and not on the basis of
what prima facie occurred, requires the direct involvement of the taxpayer
in the proceedings in a capacity that is beyond the customary one in Serbian
circumstances (Administrative Court decision 24 U.3062/2012 of 7 March 2014).

On the basis of the stated arguments and relying on comparative
experiences, this article elaborates on a proposal to introduce a new rule into
the Tax Procedure and Tax Administration Act, with the goal of defending the
essential principle of legal certainty. Under this new rule, the taxpayer’s appeal
would have a suspensive effect on the first instance court decision in case the
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Tax Administration took the position that the legal form of the taxpayer’s
undertakings does not adhere to their economic substance, or that the taxpayer
disguised his/her dissimulated actions by virtue of simulated ones.

Keywords: tax liability, general anti-abuse rule, substance over form
principle, suspensive effect of appeal, legal certainty principle.
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Hpena Paduh, macmep npaaa,

AcucmeHnm,

IlpasHu ¢pakynamem, YHusepsumem y barsoj Jlyyu,
Peny6auka Cpncka, bocHa u Xepyezo8uHa

CY3BUJAILE 3AKOHUTOI HEJIETUTUMHOT
U3BJETABAIHA IIOPE3A OIIIITUM AHTH-
ABY3UBHUM ITPABUJIUMA Y IIOPECKOM

ITPABY EBPOIICKE YHHUJE

Jp>xaBe ce CynpoTCTaB/bajy HeJIETUTUMHO] 3aKOHUTO]j TOPECKO] eBa3uju
WJIM KpO3 TyMaueke 3aKOHa IpeMa eKOHOMCKOj CYIUTUHU (eHT. substance over
form doctrine) wiu nyTeM aHTHU-aby3UBHOr 3aKOHOJABCTBA, Koje ce jaB/ba y
BUJy ONIITUX U NocebHUX (cnenuPUUHMUX) aHTU-aby3UBHUX NpaBuja. Kako
cnenuduIHa aHTHU-aby3UBHA NpaBuJa (eHr. specific anti-avodiance rule, SAARS)
KOja TapreTupajy oJipeheHy aby3uBHY TPaHCAKI[Hjy HUCY JOBOJbHO ePpUKacHa
y cy3bujalby 3aKOHUTe IOpecKe eBa3uje, jep MOpecKH OOBE3HULIM yBHjeK
HaJla3ze HauMH Jja UX 3a06uby, pjelieme je HaheHO y ONIITUM aHTU-aby3UBHUM
npaBusnuMa (eHr. general anti-avoidance rules, GAAR) koja Tpe6a Jja 06yxBaTe CBe
cJlyyajeBe 3aKOHUTOT, aJld HeJIeTUTUMOT U3bjeraBama njaahamwa nopesa koju
HUCy o6yxBaheHU cneqUdUYHUM aHTHU-aby3UBUM NpaBUIMMa. JlaHac onuta
aHTHU-aby3MBHA NpaBUJIA UTpajy K/bY4YHY YJOry Yy ClipedyaBamy U3bjeraBama
nJiahama nopesa y nopeckyMMm CUCTeMHMa Ap:KaBa LIMPOM CBUjeTa U CMaTpajy
ce ,KOHAYHUM Opy:KjeM y 60p6y MPOTUB CBUX KPEATUBHUX U arpeCUBHUX IlleMa
n3bjeraBama nopesa’.

Kajaje y nutamy nopecko npaBo EBpoIncke yHUje, ONLITe aHTU-aOY3UBHO
npaBuiojenpeaBubeno JupektruBom 2016/1164 o yTBphruBamwy NpaBuia nIpoTUB
npakcu u3bjeraBama rnopesa KojuMa ce U3paBHO yTHYe HAa QYHKIIMOHHUCAKE
YHyTpalllker TPXKUIITA, Koja je ycBojeHa y jyny 2018. roguHy, a OHO NIOCTOjU
Uy YjenuwenoMm KpamescTBy, Kanagu, Ayctpanuju, HoBom 3enangy, Kuny,
WUupuju uth. C 063MpoM Ha BeJIMKH 3Ha4vyaj OBOT HHCTUTYTa y 60p6U NPOTUB
3aKOHHUTOT, aJIU HeJIeTUTMHOT U36jeraBama njahamwa nopesa, Kao U YNHEHULLY
Jla OH He NIOCTOjH ¥ 3aKoHOAaBcTBY Peny6inike Cpbuje, npeameT oBor paja he
OUTH yIpaBO aHAJIM3a OMIITEr aHTU-a6y3UBHOT MPaBUJIA ¥ IOPECKOM MPaBY
EBporncke yHuje. Y npBoM Aujeny paja, AeduHucahy nojam nopecke eBasuje u
u3bjeraBamwa njahamwa nopesa, ¥ MOKyLIATH Jla pa3rpaHUYMM OBa JBa I0jMa, Te
Jla 0/ITOBOPUM Ha MU TaH€e 3aLITO HaM je HoTpebaH GAAR, 0JHOCHO Koja je Fherosa
CBpXa. Y IpyroM Aujeny, npeactaBuny eneMeHTe GAAR-a 1 oc/beiulie leroBe
npuMjeHe, ok hy y TpeheM fujeny Aa ykakeM Ha IPeJHOCTH U HeIOCTATKE OBOT
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npaBuJa. [lpegmeT aHasiM3e he 6UTH pjelllera ycBojeHa Ha HUBOY EBporicke
yHHUje, Te pakca EBpoInckor cyza npaBje y cjly4yajeBUMa u3bjeraBarma nopesa
y KOHTEKCTY 3JIOYIOoTpebe npaBa YHuje.

K/by4yHe pujeum: nopecka eBasuja, usbjeraBame 1nopesa, ONuTe aHTH-
aby3MBHO NIPaBUJIO, ClellMPUIHA aHTU-aby3KMBHA NIPaBUJIa, 3JI0yNI0Tpeba npasa,
TyMaueme peMa eKOHOMCKO]j CYLITHHH, HayeJio GaKTHUIUTeTa, Heay TEHTUYHHU
apaHXMaHU, TeCT apTUPUIHjeSTHOCTH, TECT MOTHBA.
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COUNTERING UNACCEPTABLE TAX AVOIDANCE
THROUGH GENERAL ANTI-AVOIDANCE RULE IN
EU TAXLAW

To reduce tax abuse, most nations use either judicial anti-abuse doctrines
(e.g. substance over form doctrine) or anti-abuse legislation which emerges
in the form of general and specific anti-abuse rules. The specific anti-abuse
rules (SAAR) in most cases simply mechanically deny certain tax benefits under
certain conditions and their goal is to prevent avoidance or abuse of specific
rules in the tax code. Therefore, these rules are not effective enough in tackling
tax avoidance arrangements which exploit tax law loopholes in a way that was
unforeseen when the tax law was enacted. A solution for this problem was found
in the general anti-avoidance rule (GA AR) which has been recognized as a “final
weapon against all the creative and aggressive tax avoidance scenarios”.

In January 2016 the European Commission introduced a proposal for a
Council Directive on “rules against tax avoidance practices that directly affect
the functioning of the internal market” (Anti Tax Avoidance Directive, ATAD)
which was approved in July 2018. One of the measures provided by the ATAD
is a general anti-avoidance rule that aims “to tackle abusive tax practices that
have not yet been dealt with through specifically targeted provisions”. Apart
from the EU, many other countries like United Kingdom, Canada, Australia, New
Zeland, China, India (etc.) have also introduces the GAAR.

Considering the great importance of the GAAR in tackling impermissible
tax avoidance, as well as the fact that it does not exist in the tax legislation of
Republic of Serbia, this article will analyze the GAAR in EU tax law. In the first
part, the author provides definitions of tax avoidance and tax evasion, in an
endeavour to distinguish the two terms, and discusses the question “why do
we need the GAAR”. In the second part, the author presents the elements of
the GAAR and the consequences of its application. Finally, in the third part, the
author addresses the benefits and problems that the GAAR brings into a tax
system. The subject matter of the analysis will be the GAAR solution envisaged
in the ATAD, and the case law of the European Court of Justice in tax avoidance
cases in the context of abuse of EU law.
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Keywords: tax avoidance, tax evasion, general anti-avoidance rule (GAAR),
specific anti-avoidance rules (SAAR), abuse of law, substance over form doctrine,
non-genuine arrangements, artificiality test, motive test.
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JAoy. op Cy3zana Jumuh,

Jloyenm,

Ilpasnu pakyamem Ynusepsumema y [IpuwumuHru,

ca npuspemeHum ceduwmenm y Kocosckoj Mumposuyu

ITOPECKA YTAJA KAO HAJTEKH OBJIUK
IIOPECKE EBA3H]JE - OCBPT HA
3AKOHOZABCTBO U ITPAKCY Y CPBHUJH

Wmajyhu y BULY Ja ce onope3rBambeM CMambyje pacHoJIOKUBHU J0X0AaK
pa3yMJbUB je OTHOp MOpPeCKUX OOBe3HHMKa NpeMa IOBHHOBaWwy IOPECKO]j
o6aBe3d. YIIpaBo 3aTO ce y caBpeMHoj pUCKaIHOj TeOpUjU U PAKCU NocebHa
Na)Kma IoKJawa Nony/Japyu3alyju nopesa, ykasuBamheM Ha CBPXY ONIOpe3UBakba.
[lope3u cy npuxBaT/bUBU 3a IOpecKke 06Be3HHKe CaMO yTOJMKO LITO Ce kbUMa
¢duHaHcupajy jaBHa 106pa YUjU CYy OHU KOPHUCHHUIIU.

3a pasJyMKy of] APYTUX KPUBUYHUX Jles1a, KOJ, KOjUX IITETHA MOCJe ulia
MOXe OUTH U HENOCPeAHO BUAJbUBA, HENOCpeAHA ITETHA NOCAe/JUla TOPECKUX
KPUBUYHUX /les1a, 1A ¥ IOPECKe yTaje, HUje TpaHCIapeHTHA. Y TOMe JIeXH jeZjaH
0/1 3HaYajHUX NpobJIeMa - A TO je MICUXOJIOMKH edeKaT Zja Nopecka KpUBUYHA
JleJla MMajy MaJly WJIH, 4aK, 3aHeMapJ/bUBY JIPYUITBEHY OMAaCHOCT, LITO Ce
HHUKAaKO He MOXXe IPUXBAaTUTH Kao TauHO. HanpoTuB, nopecka KpuBUYHA Jles1a
Hpe/iCTaB/bajy APYILITBEHO BEOMa OMlacHA NOHAIlaka, jep Ce ’bUMa YIPOoXKaBajy
duckasHU MHTepecu ApxkaBe. CaMo 6JaroBpeMeHUM MJahamweM mnopesa u
Ipyrux Aak6uHa o6e36ehyje ce KOHTUHYUTET y QUHAHCUPaAkY jaBHUX TOTpeba
(monmyT o6pa3oBama, 3APaBCTBA, UHOPACTPYKTYpPE U CJ1.), KA0 U BUTAJHUX
dyHKIMja JpkaBe, (Ha HpuMep, BOjcKe, MmoJsivIHje, cyacTBa). [lopeckom
€Ba3HjoM, 1a U MOPECKOM YTajoM Kao HeHUM HajTeXKUM OOJIMKOM, JpKaBa
ocTaje yckpaheHa 3a oHaj U3HOC NpUX0/ia Koju 64 6uo HansaheH Jja cy ce cBu
NopecKH 06Be3HHUIIM NIOBUHOBAJIM IOPECKOj 06aBe3u.

[Toce6Ha maXkwa y oBoM pajiy nocseheHna je HopmaTuBHOM OKBUPY y CpOUjH,
Kao M OCHOBHUM NUTamkKUMa Koja ce jaBJ/bajy y Ipakcu. Pasjior ToMe je npuMeTHa
Ayrorojuiima 6Jlara KasHeHa MOJIMTUKA cyZoBa y Cpb6uju, y3 mocTojame
6pojHUX NpobJieMa NPUJIUKOM Mpoliecyrupama nopecke yTaje (o noremkoha
NpUJIMKOM clipoBohemwa GrHAHCHjCKe UCTpare Ia [0 3aXTeBa 3a [I0CTOjakbeM
3a/l0BoJbaBajyher HUBoOA 3HaWa CyAHrja U3 oBe o6s1acTH). [locTaBsba ce nUTake
Jla Ji1 je y 10BOJbHO] MepH, UMajyhu y BUAY WITETHE Nocjaeaulie no puckaaiHu
CUCTeM JAp:KaBe, U3BplLIeHa HHKpUMHHaLMja nopecke yTaje y Cpouju. Ctuye
ceyTHcak Jja he HajHOBHje U3MeHe 3aK0OHa, KojuMa je moBehaH 1jeH3yc (BUCHHA
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yTajeHor nopes3a) 3a NOCTOjare 0BOT KPUBUYHOT Jles1a, 3HaYUTH ,yAabaBamwe”
O/l aJleKBaTHe OCy/le OBaKBHX MIOHalllakha Kao APYIITBEHO HENPUXBAT/bUBUX.
To Mo2Ke caMO HENmOBOJBHO YTHUIATH Ha U OHAKO Beh mpuCcyTaH HU3aK HUBO
nopeckor MmopaJiay Cpouju.

K/by4yHe peum: nopecky o6Be3HMIH, IOpeCKa eBa3uja, Iopecka yTaja,
nopecka KpMBHYHa JeJa.
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TAX FRAUD AS THE MOST SEVERE FORM OF
TAX EVASION: REVIEW OF LEGISLATION AND
PRACTICE IN SERBIA

Taxpayers’ resistance to tax compliance is quite comprehensible
considering that their disposable income is reduced by taxation. For this reason,
the contemporary financial theory and practice pay special attention to the
popularization of taxes, by emphasizing the purpose of taxation. Taxes are
acceptable to taxpayers insofar as they are used for funding public goods which
are at the disposal of taxpayers as beneficiaries.

Unlike other criminal offenses, where the detrimental effect may be directly
visible, the immediate detrimental effect of tax offenses is not transparent. It
generates a significant problem: there is a psychological effect that tax offences
yield little or negligible social danger, which certainly cannot be accepted as true.
As amatter of fact, tax offenses are very harmful and socially dangerous conduct
because they threaten the fiscal interests of the state. Only timely payment
of taxes and other dues ensures continuity in financing public needs (such as
education, health care, infrastructure, etc.) and thus makes provisions for the
regular functioning of the state (army, police, the judiciary, etc.). In case of tax
evasion, or tax fraud as its most aggravated form, the state remains deprived of
the amount of revenue that would have been collected had all taxpayers abided
by their tax liability.

In particular, this paper focuses on the normative framework in the
Republic of Serbia and the basic issues that arise in practice, which are the result
of the long-standing lenient penal policy of the Serbian courts and numerous
problems encountered in tax evasion proceedings (ranging from difficulties in
conducting a financial investigation to the judges’ professional competences
and relevant knowledge to adjudicate cases in this field). In view of the harmful
consequences for the fiscal system of the state, the question arises whether tax
evasion and tax fraud have been sufficiently criminalized in Serbia. It seems that
the latest amendments, which have increased the census (the amount of unpaid
tax) for the existence of this crime, will mean “moving away” from an adequate
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condemnation of such offences as socially unacceptable conduct. This can only
adversely affect the already low level of tax morale in Serbia.

Keywords: taxpayers, tax evasion, tax fraud, fiscal offenses, tax and
contribution avoidance.
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OBABE3E ERGA OMNES (PER SE) U ERGA OMNES
PARTES

Y pany he ce ogpeauTu mojam u npeZouuTH AebUHUIIUja MehyHAPOJHUX
o6aBe3a,anorJaBUTO OHUX erga omnes.Y npBoMe he ce Aujesy pajia pacupaB/baTi
0 K/byYHUM eJleMEHTHMa MaTepujajHora MebhyHapojHora mpaBa C OBUM Y
Be3y, Aok he gpyru guo 6uTH nocBeheH MebhyHaposHOMe crnpoBefbeHoMe
MexaHU3MY - IpolecCHOMe MehyHapoHOMe NpaBy Yy oBoMe Aujey. [losazumo
0/l CTajasIvIITa, a To je MehyHapoauu cyj y Jled Xary y Bullle CBOjUX OIJIyKa
YCTBPAHO, Jla Cy erga omnes KapakKTep HOPMe W MPaBUJIO O NPUCTAHKYy Ha
JYPUCAMKIU]Y [ BUje pa3JIMYUTe CTBAPU Te /3, YIPKOC NIPOCTOj YUHBEHULH A
Cy nIpaBa ¥ o6aBe3e erga omnes U0 IpeiMeTa jeJHOra MehyHapoHora crnopa,
unak He fajy Cyay HaiJIe>2KHOCT Zja ¥ OJIy4yyje y TOMe CIopY. JeAHAaK yYMHAK Ha
ycrnocTaBJ/bakbe HaAJexxHOCTU MehyHapoaHora cya nMa v noBpujehena Hopma
jus cogens, Koja je Kao TakBa npeAMeT Hekora MehyHapoaHora crnopa usmehy
ZApxaBa. Hagasbe, 6uhe ncTpaxkeHo KaKBoO je TO cTajajaullTe 3ay3esa Komucuja
YjenumeHux Haiuja 3a MehyHapoZHO NpaBo JoHouleweM Hampra [IpaBusa
0 OJITOBOPHOCTH JprKaBa U MehyHapoJHUX opraHusanuja 3a mehyHaponHe
nportynpaBHe 4ynHe 2001, ogHocHo 2011. Kop mocTynamwa y caydajy Kpliewma
y MehyHapo/JHOIIpaBHOj JOKTPHUHH BasbaJio OU pasayuuTH o6aBese erga omnes
od actio popularis. C gpyre cTpaHe, 1a Ji¥ je pa3yMHO yCTBPAUTH /ia CE OJHOCHU
KOHLeNITU MOT'y Ba/baHO NOBE3aTH C yHUBEP3aJHOM HajJ iexxHowhy?

KsbyuHe pujeun: MehyHaposaHe o6aBe3e, erga omnes per se, erga omnes
partes, MehyHapoiHO TPaBo O OATOBOPHOCTH, Me)yHAPOAHO NPOLECHO MPABO.
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OBLIGATIONS ERGA OMNES PER SE
AND ERGA OMNES PARTES

The paper will define the concept and outline the definition of international
obligations, particularly erga omnes. The first part of the paper will discuss
crucial elements of substantive international law in this regard, while the second
part will discuss the international enforcement mechanism - international
procedure law. We commence our research from the standpoint, which has been
reiterated by the International Court of Justice in The Hague in several of its
rulings, that the erga omnes character of the norm and the rule on jurisdiction
are two different things. Thus, despite the simple fact that rights and obligations
erga omnes are part of a case involving an international dispute, it does not
give the Court the power to decide the dispute. Moreover, the violation of the
jus cogens standard, which as such is the subject matter of an international
dispute between States, has an equal effect on the establishment of jurisdiction
of the International Court of Justice. In this context, we will explore the position
taken by the United Nations International Law Commission in adopting the
Draft Articles on the Responsibility of States and International Organizations
for Internationally Unlawful Acts in 2001 and 2011, respectively. When dealing
with violations, in international legal doctrine, obligations erga omnes should be
distinguished from actio popularis. On the other hand, is it reasonable to argue
that the concepts involved can be properly linked to universal jurisdiction?

Keywords: international obligations, erga omnes per se, erga omnes partes,
international rules on responsibility, international procedure law.
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OATrOBOPHOCT AP?KABE 3A KPHIEIHE
JbYJACKHUX IIPABAY C/IYYAJY
INPEKOI'PAHMYHE EKOJIOIIKE HITETE: HOBO
CXBATAIGE EKCTEPUTOPHUJA/IHOCTHU Y
INPUMEHU MEBYHAPOJAHUX YTOBOPA O
JbYJACKHUM ITIPABUMA?

Y HoBeMbpy 2017. roguHe MehyaMepuuku cyA 3a Jby/iCKa IIpaBa JJOHEO je
CaBeTO/JaBHO MULIJ/bEHE 0 XKUBOTHO] CPEIMHU U JbYACKUM IIpaBUMa y KOjeM je
oZipeAuo AoMallaj o6aBe3a Koje AprKaBe yroBOpHUIle AMepHUUKe KOHBEHIHje O
JbYACKUM IpaBUMa UMajy 110 OCHOBY Meh)yHapOoHHUX eKOJIOIIKUX CIOpa3yMa, a
y KOHTEKCTY IIpaBa Ha XKUBOT U [IpaBa Ha XyMaHoO NocTynamwe. 3mehy ocrauor,
Cynz ce 6aBHO NUTamkeM /a JIU ce 4aH 1 AMepuyke KOHBEHLHje MOXe CXBATUTH
Ha Ha4yMH Jla p>KaBa yrOBOPHUIA O/Ar0Bapa 3a Kpllieke /by CKUX TpaBa ocoba
KOje ce HaJla3e U3BaH beHe TEPUTOPU]e, ycse], eKOJOUKY LITETHUX aKTUBHOCTHU
ca NpeKorpaHU4YHUM edeKTOM Koje Cy npeJiy3eTe Ha TEPUTOPUjU Te JprKaBe.
[ToTBphyjyhu MoryhHOCT eKcTepuTOpHjaiHe NpUMeHe AMepUYKe KOHBEHLUje
0 JbYJICKUM NpaBuMa, Mehyamepuyku cy/[ je OTUIIA0O 3HA4YajaH KOpPaK JAasbe
y 0lHOCY Ha J06po ycTaHOBJbeHe KpuTepHjyMe EBponckor cyja 3a JbyJcka
npasa. [lopen ebekTuBHE KOHTpPOJIE HAJ TEPUTOPHUjOM HJM HaK ocobama,
MehyaMepuruKkH CyA je ycnocTaBUO HOBU OCHOB 33 eKCTEPUTOPHjaJIHy NIPUMEHY
AMepuyKe KOHBEHIIMje KOjU ce orye/ia y Bpllewny eGeKTHBHE KOHTpPOJIe Haj,
aKTHBHOCTHMMa KOjHMa je NpeKOorpaHUYHa eKOJIOLIKa LITeTa Npoy3pOKOBaHa,
a Kao nocJiefMua Jyera je JOILLJIO JO OBpeJe JbYACKUX NpaBa. JJpyruM pe4uma,
eKCTepuTOpHjasHa IpuMeHa AMeprHUuKe KOHBeHIM]je, TpeMa MUlllJbewy Cyaa,
MOYMBa Ha crieluPpUIHOj Be3Uu U3MeDy eKOJIOLIKY ITEeTHOT NOCTyNamka Koje ce
JleCHUJI0 Ha TEpUTOPHjH JprKaBe U NoBpeJie /by CKUX IIpaBa Koja ce AOroAua
V3BaH beHe TePUTOpH]je.

Y paay he oBaj LIMPH KOHIIENT EKTEPUTOPHjATHOCTH, KOjU HAKOH MUILIJbEHA
MebhyamepHuuKor cy/ja OUUI/IeHO NOCTaje KAPAKTEePUCTUKA aMepUUYKOT CUCTeMa
3alUTHUTE JbYJCKUX NpaBa, Hajlipe OUTH carjefjad U MPeUcnuTaH nopehemem
Ca y»KUM KOHIENITOM eKCTEPUTOPHjaJIHOCTHU CBOjCTBEHUM €BPOINCKOM CUCTEMY.
AyTop he noTom mokymiaTu Jja aHaJau3zupa ctaB Mehyamepudkor cyza Kpos
HEKOJIMKO, jOoIll YBEK, OTBOPEHUX NMUTama. [IpBo, ¢ 063UpOM Ha HeZOCTaTaK
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epeKkTHBHe KOHTpOJIe HaJ, TEpPUTOPHUjOM UJIM JIMLEM, IOCTaB/ba Ce MUTabe
MOXe JIM Ce yONUITe TOBOPUTU O IIMpPEHY KOHIENTa eKCTEPUTOPHUjaJTHOCTHU
WJIM Ce TTaK caMo paju o peadupMalUju ONLITEer NPpUHLMIA AYKHe Na)Kibe U
ob6aBe3e JApKaBe JjJa aKTUBHOCTUMA Koje IpeJy3UMa Ha CBOjoj TEpUTOPHUjU He
NpUYMbaBa LITETY TEPUTOPHUjaMa Apyrux apkaea. buhe, ctora, ucnuraHo
Jla JiY je ob6aBe3a clipedyaBakba NMpPEKOTPaHUYHE LITETE jefIUHU KPUTEPHUjyM
3a eKCTepUTOpHjaJiHy NpUMeHy AMepUuyKe KOHBeHLMje WJM Ce NaK paju o
ONLITEM CTaHJApAY eKCTepUTOpHjasiHe IpUMeHe AMepHUUYKe KOHBEHLUje MO
OCHOBY IIPEKOTPaHUYHOr JlejcTBa aKaTa NpeAy3eTUX Y OKBUDPY TEpPUTOpHje
ZIpxaBe. AyTop he y TOM CMUCJy pa3MOTPUTH Ha KOjU HAUUH Ce YIIPaBO U3HETA
3anaxkamwa pedJIeKTyjy Ha UCHYyHEHOCT OCHOBHUX yCJIOBA 3a OATOBOPHOCT
Jp>kaBe — IpUIMCHBamwe U NoBpeay Baxkehe MehyHaposHe o6aBese. [lpyro, y
paay he 6UTH mpercnUTaHe PAHUIE HOBOT KOHIENTA EKCTEPUTOPHUjATHOCTH.
Cyz meroBy NpuMeHy CMaTpa M3y3eTKOM, aJlu HUje y MOTIYHOCTH jacHO 1ITa
1o/, TUM IT0ipa3yMeBa U KOju YCJI0BU MOPajy OUTU UCNIyeHU A 6U Ap>KaBa 110
OBOM OCHOBY OZir0OBapaJia 3a oBpejie JbyACKUX NpaBa. [Jlpyrum peynma, Huje
jacHo Aa Jiu ce U3y3eTHOCT THYe pa3Mepa eKoJIOLIKe LITeTe, BpCTe oBpeheHor
JbYACKOT MpaBa, 030M/bHOCTU y4YHUIbeHe NMOBpeJe UJY NMaK CBUX NOMEHYTHUX
dakTopa KyMyJaTUBHO. 3aTHUM, ayTOp he HCTpaXUTHU Jja JIU je HOBO CXBaTake
eKCTepUTOPHjaJIHOCTU OrpaHUYEHO caMO Ha 06J1acT 3alUTUTe >XUBOTHE
CpeJlliHe WUJIM Ce WeroBa NpHMeHa Moe IPOTerHyTHU U Ha Apyre cUTyauuje.
KoHauHo, y paay he 6uTH aHa/iM3upaHe MpenpeKe Ha Koje 6M NpUMeHa HOBOT
CTaHJap/ia Haullja y NPaKcH, Te NepCleKTHBe HberoBor ycBajama o/ CTpaHe
EBponckor cyza 3a Jpy/CcKa pasa.

K/by4yHe peuyH: npeKorpaHUYHa eK0JIOLIKA LITeTa, 0ATOBOPHOCT JIPKaBe,
€KCTepPUTOPHUjaSTHOCT, MehyHApOJHU €KOJIOIIKU crnopasyMmu, MehyHapoaHu
yTOBOPH O JbYACKUM NpaBUMa.
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Prof. Bojana Cuckovié, LL.D.,
Associate Professor,
Faculty of Law, University of Belgrade

STATE RESPONSIBILITY FOR HUMAN RIGHTS
VIOLATIONS IN CASES OF TRANS-BORDER
ENVIRONMENTAL HARM: A NEW CONCEPT OF
EXTRATERRITORIALITY REGARDING THE
APPLICATION OF INTERNATIONAL HUMAN
RIGHTS TREATIES?

In November 2017, the Inter-American Court of Human Rights issued an
advisory opinion on the environment and human rights, outlining the scope of
the obligations of States parties to the American Convention on Human Rights
under international environmental agreements, in the context of the right to life
and humane treatment. Inter alia, the Court addressed the question of whether
Article 1 of the American Convention could be construed as making a State party
liable for violations of human rights of persons outside its territory by reason
of environmentally harmful activities undertaken in the territory of that State
with trans-border effects. Reaffirming the possibility of the extraterritorial
application of the American Convention on Human Rights, the Inter-American
Court of Human Rights has gone a significant step beyond the well-established
criteria of the European Court of Human Rights. In addition to effective control
over the territory or persons, the Inter-American Court has established a new
basis for the extraterritorial application of the American Convention, which
is to exercise effective control over the activities causing transboundary
environmental damage that has resulted in human rights violations. In the
Court’s view, the extraterritorial application of the American Convention rests
on the specific link between environmentally harmful conduct that occurred
on the territory of the State and the violation of human rights that occurred
outside its territory.

This broader concept of extraterritoriality, which has clearly become a
feature of the American system of human rights protection, will first be examined
and revised in comparison with the narrow concept of extraterritoriality
inherent in the European system. The author will further attempt to analyze
the position of the Inter-American Court through several, as yet, open questions.
Firstly, given the lack of effective control over the territory or person, the
question arises whether it is possible to speak of extending the concept of
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extraterritoriality, or whether itis merely a reaffirmation of the general principle
of due diligence and the obligation not to cause damage to territories of other
States by the activities undertaken within its territory. It will therefore be
examined whether the obligation to prevent transboundary damage is the sole
criterion for the extraterritorial application of the American Convention, or
whether it is a general standard of extraterritorial application of the American
Convention based on transboundary effects of acts taken within the territory
of the State. In this regard, the author will examine how such considerations
reflect the fulfillment of the necessary conditions for State responsibility - the
attribution and violation of a valid international obligation. Secondly, the paper
will examine the limits of the new concept of extraterritoriality. Namely, the
Court considers its application an exception, but it is not entirely clear what this
actually entails and which conditions must be fulfilled for the State to be held
liable for human rights violations on this basis. In other words, it is not clear
whether the exceptionality concerns the extent of environmental damage, the
type of human rights violated, the severity of the caused injury, or whether all
of the above factors are cumulative. Next, the author will examine whether the
new understanding of extraterritoriality is confined to the field of environmental
protection, or whether its application may extend to other situations. Finally, the
paper will analyze the obstacles that the implementation of the new standard
would encounter in practice, and the prospects for its acceptance by the European
Court of Human Rights.

Keywords: environmental harm, state responsibility, extraterritoriality,
international agreements, American Convention on Human Rights, the Inter-
American Court of Human Rights, European Court of Human Rights.
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IIpoh. dp Hamawa CmojaHoesuh,
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IIpasHu ¢pakynamem, YHusepsumem y Huuwiy

O IPYIITBEHO OATrOBOPHOM ITPUCTYITY
EBPOIICKE YHHUJE Y OYYBABY U 3ALITUTHU
BbHUOJIOWIKE PABHOBPCHOCTH - I1I0BOJAOM
YCBAJAIA EBPOIICKOT 3EJIEHOT IOT'OBOPA -

YuTtaBa MehyHapoJHa 3ajelHUIIA ce JlelleHHjaMa yHasaJ cyo4yaBa ca
ry6UTKOM GUOAMBEP3UTETA, IPOY3POKOBAHUM MPBEHCTBEHO: MpPOMeHaMa y
yIoTpebu 3eMJ/bUIITA U MOPA, JUPEKTHOM U MPEKOMEPHOM €KCIJIOATaIlUjoM
NPUPOJHUX pecypca, KIMMaTCKUM NpoMeHaMa, 3ara)ereM M MHBAa3UBHUM
BpcTaMa 6MJ/baKa U )KUBOTHHbA.

EBporncka yHHja, He caMo LITO je HOTIMCHUK U aKTHBHA YTOBOPHA CTpaHa
y peanu3anuju uubeBa: KoHBeHIUje 0 MehyHapoJHOM NPOMETY yIrPOXKEHUX
BpcTa AuBJ/be dayHe U ¢pyope, KOHBeHIIMje 0 0OUyBawy MUTPAaTOPHUX BPCTa
JMBJbUX }KUBOTUHA, KoHBeHLIMje 0 6HOJIOIIKOj pa3HOBPCHOCTHU U KoHBeHIUje
0 OUyBamy eBpOIICKe AWBJ/be dpuope U dayHe U NPUPOJHUX CTAHULITA, Beh, y
OZJHOCY Ha OCTaTaK CBeTa, UJie Kopak JAasbe, ycBajatbeM EBponckor 3esieHor
noroBopa, Aeuem6pa 2019. rogune. OBaj cTpaTelikd AoKkyMeHT EBporcke
yHHje, IopeJ, CHAXKHOT 3aroBapamra H/jieja: 0 MpeJsiacKy Ha YUCTY, KPYKHY
€KOHOMHU]y, 3ayCTaB/bale KJIUMATCKUX IIpOMeHa U CMamewa 3arabema,
N0Ce6HY NMaXKhy MOKJIakha 04yBakhy U 3alITUTH GUOJIOLIKE pa3HOBPCHOCTH Ha
€BpOICKOM KOHTHHeHTY. Texxwba EBponicke yHuje fa 0 2050. rojuHe nocraHe
IpPBU KJIMMAaTCKU HeyTpaJHU KOHTHHEHT, HeMa CyMibe, MMahe yTUIlaja Ha
cIpeyaBame Jasbe Jerpajalyje eKocucTeMa U mupe 6M0JUBepP3UTETA.

Y papy aytop, kpo3 npusmy EBporickor 3eseHor forosopa, CTpaTeruje
0 OMOJIOIIKOj Pa3HOBPCHOCTH, 3a nepuoy on 2020. no 2030. roguHe U Hoge
CTpaTeruje o yMaMa, OCBeT/baBa U aHAJIM3Wpa KOHKPETHE NpaBHe N0JlyXBaTe
EBpoIlicKe yHHje KOju HMMajy 3a IU/b 3ayCTaBJbalbe TYOUTKA OHOJIONIKE
Pa3HOBPCHOCTH, U CaAMHUM THUM, NpPOAYXKeke >XUBOTA Ha NJaHeTU 3eMJbH,
yKJ/by4yjyhH U OllCTaHaK JbYyACKE BPCTe.

K/byyHe peuu: KJuMMaTCKe IpOMeHe, T'yOUTaK OHOJHWBEP3UTETA,
JPYLITBEHO OJTOBOPAH MPUCTYI, OUyBame U 3alUTUTA, CTPAaTEIIKH JOKYMEHTH
EBporncke yHuje.
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Full Professor,
Faculty of Law, University of Ni$§

THE EUROPEAN UNION’S SOCIALLY
RESPONSIBLE APPROACH TO PRESERVATION
AND PROTECTION OF BIODIVERSITY: IN LIGHT
OF THE ADOPTED THE EUROPEAN GREEN DEAL

The entire international community has been encountering the loss of
biodiversity for decades. Biodiversity loss has primarily been caused by changes
in the use of soil and seas, direct and excessive exploitation of natural resources,
climate changes, pollution and invasive types of plants and animals.

The European Union is a signatory and an active contracting party in the
implementation of goals of the Convention on International Trade of Endangered
Species of Wild Fauna and Flora, the Convention on the Conservation of Migratory
Species of Wild Animals, the Convention on Biological Diversity, and the
Convention on the Conservation of European Wildlife and Natural Habitats. As
compared to the rest of the world, it has also taken a step forward by adopting
the European Green Deal in December 2019. In addition to the powerful policy-
related advocacy pertaining to the ideas of transition to a clean and circular
economy, curbing climate change and reducing environmental pollution, this
European Union’s strategic document particularly focuses on the preservation
and protection of biological diversity on the European continent. The aspiration
of Europe to become the first climate-neutral continent by 2050 will certainly
have significant impact on preventing further degradation of ecosystems and
biodiversity in general.

In light of the European Green Deal (2019), the Biodiversity Strategy for
the period 2020-2030, and the new EU Forest Strategy beyond 2020, this paper
sheds more light and analyses concrete legal endeavors of the European Union
aimed at curtailing biodiversity loss, which would ultimately contribute to the
procreation of life on planet Earth and the survival of the human species.

Keywords: climate change, biodiversity loss, socially responsible approach,
protection and conversation, EU strategic documents.
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BanpedHu npogecop,

Ilpasnu pakyamem Ynusepsumema y [IpuwmuHru,

ca npuspemeHnuM ceduwmem y Kocosckoj Mumposuyu

BPUCEJICKH CIIOPA3YM, PEIIYBJIMKA CPBHJA
HUEY

Bpucesckum cnopasdyMoM ujd [IpBUM cnopa3yMoM O HOpMaJjd3aldju
onHoca usmehy Beorpaga u I[lpumrtuHe 3ak/bydyeHUM Yy anpuay 2013.
roguHe Peny6snka Cp6uja ce o6aBe3asia Ha O6pojHe U jeJlHOCTpaHEe YCTYIKe
CelleCUMOHUCTUYKO] BaacTu y [lpumtuau u EY. Peny6snka Cp6uja je jefHOCTpaHO
yKHHyJa cprncko npasocybe, MYII, lIluBU/IHY 3alITUTY U JIOKAaJIHE OpraHe
BJIACTH, NpUMeweH je IBM cnopasyM o rpaHMYHMM IIpesa3uMa Ha ceBepy
KuM wuin Ha npenasuma Japuwe U bpwak. Ca gpyre cTpaHe, HaKO je Ha4YeJs0
peLunpounuTeTa jeiHO OJf TeMesba MehyHaApOJHOT jaBHOT IIpaBa, HUKaJa Huje
¢dopmMupaHa 3aje/HUIIA CPIICKUX ONIITHHA. Ys1aHoM 14 Bpucesickor copasyMma
Peny6surka Cp6uja ce o6aBe3aJsia Ja Hehe ,oMeTaTU” 4JaHCTBO TAKO3BAaHOT
KocoBa y EV. I[Ipema JIncaGoHCKOM yroBOpY MJIM HajBUIIEM MPABHOM aKTy EY,
caMo Ap:KaBe MOTy 6UTH YJaHUIle OBe MehyHapoJHe opraHusalyje.

Ha oBaj HauuH HUje caMo rpy6o npekpiueH YctaB Peny6sinke Cpbuje, oH
je cTaB/beH W BaH CHare jep Kao IITO TO HaBOJU BeJMKHU HEMAuKHU MPaBHUK
Kapua LImuT, ycTaB o6aBe3yje uiad ra Hema. [llIMUT McTUYe U [ja je UCTUHCKU
»APKaBHU pa3Jior” 4yyBamwe yCcTaBa Kao HajBUILEr NpaBHOr akTa. bpucesckum
CHopa3yMoM je HapylleH U MehyHapoAHU cyBepHUTeT Peny6.uke Cpbuje jep
JAp’KaBa HeMa caMO yHyTpalllkby CYBEepeHOCT WJM HajBUILY BJACT Ha CBOjOj
TepuTopuju, Beh U MehyHapoJHY cyBepeHOCT y ojHOCHUMa NIpeMa Apyrum
JIpkaBaMa U MehyHapoZHUM opraHusanujama. Y TOM KOHTEKCTY, MOXe ce
TBPAUTH [ia je y cJy4ajy 3aK/bydMBama bpucesickor crnopa3yMa Ha/iB/l1ajao
CBOjeBpCaH ,Jip>KaBHU pasJior” KOju je 3a NOTIUCHUKE OBOI CIopasyMa y
Beorpaay 6uo usHaj YcraBa, Pesonyuuje 1244 CBb YH u TeputopujanHor
HHTErpyuTeTa U jeIMHCTBA BJIACTH Ha I1eJ10j TepuTopuju Peny6suke Cpowuje. Taj
YCJIOBHO TOBOpehH , Ap>kaBHU pa3Jior” je 3a MOTNHUCHUKe bpucseckor copasyma
ouuryseZHo 6uo 4iaHcTBO Peny6usiuke Cp6uje y EY no cBaky ueny. [lpaBHa
aHaJsM3a nperosopa usMmehy Beorpasa u EY, fiuHaMuka oTBapamwa norJjasJba
u ydemhe npejctaBHuka EY y mapadupamy U nperoBapawky bpucesckor
cropasyMa Kao ¥ y UMIIJIEMeHTAalHju JONYHCKUX Cllopa3yMa To nokasyjy. Ha
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Taj HAYMH, NOTIUCHUIM BpHcieckor ciopa3yMa Cy CTaBUJIM PerHOHAJIHO TPaBO
EY usHaz yHyTpalmer 1 yHUBep3aaHor MehyHapoaHoOT npaBa.

KsbyuHe peun: Peny6sirika Cp6uja, EY, Bprcesicku cnopa3yM, CyBEPEHOCT,
Jp>KaBHU pasJior, MehyHapoAHO jaBHO paBo.
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THE BRUSSELS AGREEMENT, THE REPUBLIC OF
SERBIA AND THE EU

By signing the Brussels Agreement, or the First Agreement on Principles
Governing the Normalization of Relations between Belgrade and PriStina,
concluded in April 2013, the Republic of Serbia committed itself to making
numerous unilateral concessions to the separatist authorities in Prishtina and to
the EU. It abolished the Serbian judiciary, the Ministry of Interior, Civil Protection
and local authorities, and allowed for the application of the IBM (integrated
border management) agreement on border crossings in the north of Kosovo and
Metohija, at crossing points Jarinje and Brnjak. On the other hand, in spite of the
fact that the principle of reciprocity is one of the cornerstones of international
public law, the Community of Serbian Municipalities has never been established.
By means of Article 14 of the Brussels Agreement, Serbia committed itself not
to “hinder” the so-called Kosovo from becoming a member of the EU. Pursuant
to the Treaty of Lisbon, as the highest legal document of the EU, only states can
be members of this international organization. Thus, the Brussels Agreement
infringed upon the internal and international sovereignty of the Republic of
Serbia.

In this manner, the Constitution of the Republic of Serbia was not only f
lagrantly violated but it was also rendered ineffective because, as stated by the
great German jurist Carl Schmitt, a constitution is either binding or non-existent.
Schmitt also points out that a true “national interest” lies in the preservation of
the constitution as the highest legal document. Yet, a state does not only have
its internal sovereignty, or the highest authority in its territory, but it also has
international sovereignty which is reflected in its relations with other states
and international organizations. Thus, in addition to violating the internal law,
primarily the Constitution of the Republic of Serbia, the Brussels Agreement has
also violated the international law, primarily the United Nations Security Council
Resolution 1244 (1999). In that context, it seems that the prevailing factor in
concluding the Brussels Agreement was a sui generis “national interest” which
was above the Constitution, UN Security Council Resolution 1244, and territorial
integrity and unity of governance in the entire territory. To the signatories of the
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Brussels Agreement in Belgrade, the “national interest” lay in the accession of the
Republic of Serbia to the EU at any cost. A legal analysis of negotiations between
Belgrade and the EU, the dynamics of opening chapters, and the participation
of EU representatives in initialling and negotiating the Brussels Agreement as
well as in implementing additional agreements are clear evidence in support of
this position. In this way, the signatories of the Brussels Agreement placed the
EU regional law above the internal and universal international law.

Keywords: Republic of Serbia, EU, Brussels Agreement, sovereignty,
national interest, public international law.
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INIOBJIAYELE U3 EY - TIIOCJIEAULE Y CKJIAAY
CANIPABOMEY U CAMEBYHAPOJHUM
ITPABOM

Y oBoM paay he 6uTH npyKeHa aHa/1M3a HAjKPYIIHUjUX IPAaBHUX MU Tamba
Koja ce nokpehy ycJjies; ;06poBO/bHOI IOBJIaYeka JpxaBe yaaHule U3 EBporncke
yHHje y ckyaagy ca wiaHoMm 50. YEV. Iloce6Ha maxkwa he 6utu nocBeheHa
aCIeKTHMa KOjU HUCY U3PUYUTO PeryJMCaHy, Kao U OHUM KOjH 0CTajy HejaCHHU
ycae[ caoxxeHe dopmynanuje ynana 50. HakoH yBoJa, jeHo norjaB/be he 6UTH
nocseheHo npecTaHky npumeHe npasa EVY. Y ciesnehem noryas/mby geTa/bHUjU
yBH/J, Y IOCJIe[iUIle IOBJIaYyea Ha MUTamwka y Be3u ca NpaBoM rpahaHcTsa EV.
YcnocTaB/bame MpaBHOT OKBHUPA 3a oJHoce U3Mehy Ap>kaBe Koja ce NOBJIAaYU
u3 EY Ha ocHOoBy MehyHapoHor npaBa he npejctaB/baTu pegMeT caefeher
3ace6Hor noryiasJba. KoHauHo, Moc/ieiMIle MO M0JI0XKAj pXKaBe Koja ce NOBJIa4u
y ofHocy Ha MehyHapojHe opraHusaluje 6uhe aHa/JHU3UpaH y NMocjaefHbeM
CYNCTaHTUBHOM IOTJIaBJ/by paja.

K/by4yHe peun: 106poBoJbHO NOBIaveke, uiaH 50. YEY, npaBo EY, npaso
rpabaHcTBa EY, cio/bHY 0fHOCH Jip>KaBe Koja ce nmoBJiavyu us EY.
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WITHDRAWAL FROM THE EUROPEAN UNION:
CONSEQUENCES UNDER EU LAW AND
INTERNATIONAL LAW

This article provides analysis of the most prominent legal issues arising
as a consequence of a voluntary withdrawal of a Member State from the
European Union pursuant to Article 50 TEU. Particular attention is given to
the aspects which have not been explicitly regulated, as well as to those that
remain unclear due to the complex wording of Article 50 TEU. Following the
introduction, the first section focuses on the termination of application of EU
law. The second section provides a more detailed insight into the consequences
of the voluntary withdrawal on the issues related to the EU citizenship. The next
section elaborates on the legal framework for establishing relations between the
withdrawing state and the EU under international law. Finally, the last section
of the paper will focus on analyzing the consequences for the position of the
withdrawing state vis-a-vis international organizations.

Keywords: voluntary withdrawal. Article 50 TEU, EU law, EU citizenship,
foreign relations of the withdrawing State.
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IIpogp. dp Carva Mapjanoeuh,
BanpedHu npodgbecop,
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OBABE3Y]Y'hU KAPAKTEP METOZIA
JOCTAB/bAIBA U U3BOBEIBA 1I0KA3A
INPEABU'HBEHUX XAIIKUM KOHBEHIIMJAMA Y
MEBYHAPOJHOM IIPUBATHOM ITPABY CPBU]E

PaTudurkanuja Xanke KOHBeHIHje O JOCTaB/bakby CYACKUX U BAHCYACKUX
aKaTa y HMHOCTpPAHCTBY Vy rpabaHckoj u TproBaukoj matepuju (1965) u
Xalike KOHBeHIUje 0 U3BOhemy Jl0Kasza y MHOCTPAHCTBY y rpabaHCKoj U
TproBauykoj MaTepuju (1970) noHe.sa je nUTambe 06aBe3HOCTU KOHBEHIUjCKUX
MeToJa J0CTaB/baka WU M3BOhewa JoKa3a y MehyHapoJHOM HpPUBATHOM
npaBy Peny6suke Cp6buje. Y MaTepuju JoCcTaB/bakba, NPOOGJEM je Y MPaKCH
Jl0J1a3M0 0 u3pakaja y OHMM CJyyajeBUMa KajJila Ce JOCTaB/bakbe akaTa
opraHa JApyre Ap:KaBe yroBOpHMIe BPIIMJIO MHMMO HauMHa Koje mpejBuba
peneBaHTHa KoHBeHnWja. Hamu cyioBU cy cMaTpaJiv [ja ce TUME OACTYIa O/,
KOHBEHIIMjCKUX mpaBuia. [log ogpeheHUM ycsoBuMa, TO MOXKe OTBOPUTH U
NUTamke 0JTOBOPHOCTH Jip3KaBe 3a Kpllewe MehyHapoagHor yrosopa. Oarosop
Ha MUTabe OJrOBOPHOCTH JipKaBe 3a Kpllekhe KOHBEHI[Uje 3aBUCH 0] OAT0BOPaA
Ha UTake 0 06aBe3HOCTU HeHUX oApenaba. Jlok je y caydajy focTaB/bakba
jelHOCTaBHUje YTBPAUTHU Ja JIU IOCTOjU OACTYNake 0Jl KOHBEHIIUjCKUX METO/A,
CUTYyallyja je cJIoKeHHja y orJie 1y u3Bohemwa foKasa. O ToMe Haj60Jbe CBEIOYU
3HaMEHUTH U, UCTOBpPEMeHO, KOHTPOBEP3HU cay4aj Prorail u3 npakce Cyzaa
npasge EY. Maja je oBze 6110 peun 0 06aBe3HOCTU HauMHA U3Bohewa JoKa3a
npeMa Ypenbu EY o capajmu ApxaBa 4jaHULa y noryeay u3Bobhemwa Aokasza
y rpabaHCKUM W TProBaykKUM CTBapuMa, IpobJieM je ynopeauB 6yayhu aa
je y onpeheHoj MepH ,N03ajaM/beH” K3 XalIKUX KOHBeHIWja. AyTop y paay
objalimbaBa oBe guJieMe 6y yhu Aa cy oHe U3MULaJle NaXkwku foMahe Teopuje,
a OJi ’bUXO0BOT pa3yMeBaka 3aBUCH NPaBUJHA IPHMeHa XallIKUX KOHBEHILIUja
y nmpakcu gomMahux cyosa.

K/by4dHe peun: Xalike KOHBEHIHje O JJ0CTaB/bakby CYJACKHUX U BAHCYACKUX
aKaTay MHOCTPaHCTBY y rpahaHCKoOj M TProBaukoj MaTepuju, Xalllke KOHBEHIIUje
0 U3Bohemwmy J0Ka3a y HHOCTPAHCTBY y rpaaHCKOj U TProBaykoj MaTepHjy,
06aBEe3HOCT KOHBEHIMjCKHUX Ha4yMHa J0CTaB/balkba WU HM3BOhemwa JoKasa y
MHOCTPAHCTBY, Kplilewke MehyHapoJHOT yroBopa.
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Prof. Sanja Marjanovié, LL.D.,
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THE MANDATORY APPLICATION OF SERVICE
ABROAD AND TAKING OF EVIDENCE METHODS
ENVISAGED
IN THE HAGUE CONVENTIONS IN THE PRIVATE
INTERNATIONAL LAW OF THE REPUBLIC OF SERBIA

The ratification of the Hague Convention on the Service Abroad of Judicial
and Extrajudicial Documents in Civil or Commercial Matter (1965) and the Hague
Convention on the Taking of Evidence in Civil or Commercial Matters (1970)
has raised the dilemma on the mandatory application of Convention methods
of service and taking of evidence in Private International Law of the Republic
of Serbia. In terms of service abroad, the problem has been raised in practice in
cases where the acts of the authorities of the other Contracting State were served
by using methods other than those envisaged in the relevant Convention. Our
courts have found that such methods deviate from the Convention rules. Under
certain conditions, this may also raise the issue of state liability for breach of an
international treaty. The answer to the question of State liability for a violation
of the Convention depends on the answer to the question of the mandatory
character of the methods regulated by the Convention. In case of service abroad,
it may be easier to determine whether there is a deviation from the conventional
methods, but the situation is much more complicated with regard to the taking of
evidence. It may best be illustrated by the famous but controversial Prorail case,
decided by the Court of Justice of the EU. Although the CJEU ruled on the (non)
mandatory character of the EU Regulation on cooperation between the courts
of the Member States in the taking of evidence in civil or commercial matters,
the problem is generally comparable to the problem of mandatory application
of the Convention methods since it has been brought into EU PIL from the Hague
Conventions. The author strives to explain these dilemmas, which have not
been sufficiently observed in the national legal theory, particularly bearing in
mind that they could have a significant impact on the application of the Hague
conventions in the national jurisprudence.

Keywords: Hague Service Abroad Convention, Hague Evidence Convention,
mandatory character of service abroad and taking of evidence methods, breach
of international treaties.
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IIpodp. dp 3opan Padueojesuh,
PedosHu npogpecop,
IlpasHu ¢pakyamem, YHueepzumem y Huwiy

IIpodp. dp He6ojwa Pauyesuh,
PedosHu npogpecop,
IlpasHu ¢pakyamem, YHusepzumem y Huwy

OJTrOBOPHOCT JPKABA YTOBOPHUIIA 3A
MATEPHJAJIHY IITETY MPOY3POKOBAHY
MHOBPE/IOM EBPOIICKE KOHBEHIIMJE O
JbYJICKUM ITPABUMA

[loBpesa mnpaBa 3ajeMyeHUX EBpONCKOM KOHBEHIHUjOM O JbYZCKUM
npaBMMa IMpeJCcTaB/ba MNPOTUBIPABHU aKT [0 MehyHapoJAHOM IMpaBy U
MOBJIAYU OJATOBOPHOCT JpKaBa yropopHuna. Ykoauko ECJbIl yTBpau na
je KoHBeHLIja mpekplleHa, OJArOBOPHA JAp:KaBa MMa 00aBe3y [Jla OTKJIOHU
nocJjefule Kako 64 ce NOAHOCHUIAL, IpeJicTaBKe CTAaBUO Yy 110J102Kaj Y KoMe 61
610 Ja ce NoBpeAa yoniTe Huje fgoroauaa. Mcrospemeno Cyf je oiamheH fa,
aKo cMaTpa notpebHuM, omteheHoj cTpaHU MPYKU MPABUYHO 32/10BO/bEHHE,
Kajia yHyTpallkbe NpaBo Te ApKaBe oMoryhaBa caMo JeJUMHUYHY OAIITETY.
JenaH oz 06/1MKa HOBYAHOT MPAaBUYHOT 33/10BOJbekha MIpeCTaB/ba HAJOKHAla
MaTepHdjaiHe mTeTe. O4rOBOPHOCT CTpPaHa YrOBOPHHILA 33 NPOY3pPOKOBakbe
OBe BpPCTe LITeTe NPeTNOCTaB/ba KYMYJAaTHBHO UCNYHbebe HEKOJIMKO yCJIOBa,
Y To: Kpuiewe KoHBeHIUje o/ cTpaHe Jp>KaBe, IOCTOjalbe MaTepyjajiHe LITeTe
Y Y3pO4YHO-NIOCJeAUYHY Be3y u3Mehy Te moBpejie U NpOy3pOKOBaHe LITETe.
PasmaTpame NOMeHyTHUX yCJIOBa 3a OATOBOPHOCT Jp’KaBa YTOBOPHUILA, Kao
U yTBphUBamwe BHUCUHE HaKHaJie MaTepujajiHe HITETEe U NMOCTYINKa 32 HEeHO
JocyhuBambe, peMeT Cy a)Kkbe ayTopa OBOr paja.

Kiby4He peur: EBporncka KOHBeHI|Uja O JbyACKUM NpaBuMa, EBponcku cyn
3aJby/CKa IIpaBa, OATOBOPHOCT JpKaBa, Kpllelke JbYACKUX IIpaBa, MaTepHjaJiHa
LITEeTa, y3pOYHa Be3a, IpaBUYHO 3a/0BOJbEbE, HAKHA/la LUITETeE.
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Full Professor,
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LIABILITY OF THE STATE PARTIES FOR
PECUNIARY DAMAGE CAUSED BY VIOLATION OF
THE EUROPEAN CONVENTION ON HUMAN
RIGHTS

Violation of the rights guaranteed by the European Convention on
Human Rights (ECHR) is a wrongful act under international law and entails
the responsibility of the State Parties. If the European Court of Human Rights
(ECtHR) finds that the Convention has been violated, the responsible State has
an obligation to remedy the consequences in order to put the applicant in a
position where he would have been if he had not been injured. At the same time,
the Court is empowered, if it deems it necessary, to provide just satisfaction to
the injured party, in cases where the domestic law of the State Party allows only
partial reparation. Compensation for pecuniary damage is a form of monetary
just satisfaction. The liability of the Contracting State Parties for causing this
type of damage presupposes the cumulative fulfillment of several conditions:
a violation of the Convention by the State, the existence of pecuniary damage,
and a causal link between the injury and the damage. The subject matter of the
authors’ research in this paper is the examination of the aforesaid conditions for
establishing the liability of the Contracting States and determining the amount
of compensation for pecuniary damage, as well as the procedure for awarding
these damages.

Keywords: ECHR, ECtHR, State liability, violation of human rights,
pecuniary damage, causal link, just satisfaction, compensation for damage.
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IIpodp. dp Carasuwa Koeauesuh,
BanpedHu npogecop,
IIpasHu ¢pakyamem, YHusepsumem y Huwiy

MOPAJIHA, IOJIMTUYKA Y TIPABHA
OJATOBOPHOCT

OJrOBOPHOCT je OCHOBHA MPETIOCTABKA U IPeAYCJIOB 3a QyHKIIMOHUCAbE U
pas3Boj ApylTBa. be3 0AroBOpHOCTHU APYIUTBO NOCTaje aHOMUYHO, KOHPIHUKTHO,
Jle3NHTerpyucaHo, KOH3epBaTUBHO, a3y TOPUTAPHO, NaTEPHAJTUCTUYKO, ;,OTMATCKO,
»pasyJiapeHo”, IpyuITBO pesaTuBUuTeTa. OATOBOPHOCT APYIITBA MPETEXKHO Ce
M3paxkaBa y MOpaJiHOM, NpodeCUOHAJTHOM, IPAaBHOM U MOJUTUYKOM CMUCJY.
OnroBopHOCT je MopaJiHa HOpMa IOjeAMHLA, Tpylle U JPYLITBA Yy LieJUHU U
peBoH ce y rpahaHCcKy, NpodecHoHaHY, IPAaBHY U MOJUTHYKY OJATOBOPHOCT.
Bynu oaroBopaH npema Jipyruma, fa 6u pyru 6u/au oAroBOpHU peMa Tebu
- je MopaJiHa ¢opMa U UMIepaTUBHA MOpaJjiHa HoOpMa O/iIr0OBOpPHOCTH. Mako je
KOpEH O/ATOBOPHOCTH Y MOpPAJIHOM pacyhuBamy, TO je UHTErpaJIHU 10jaM KOju
Kopecnojupa ca pa3JIM4YMTHUM yJorama 4 QyHKLHjaMa cybjekaTa U rpymna y
APYWTBY. Y UHAUBUAYAJTHOM CMUCJY, OATOBOPHOCT je YUH MojeUHIIa IpeMa
cebu U Apyruma, a NpeAycJoB JUYHEe OJFOBOPHOCTH je 3ApaBa U usrpabeHa
CTPyKTypa JIMYHOCTH KoOja je pe3yJTaT pallMOHaJHe, YMHE U [JYXOBHe
conujanusanuje mnojeaurHana. Conujaausaiyja 0JroBOPHOCTH IMOJia3u O/
VHAYBH/JyallMje OATOBOPHOCTH U NpecJMKaBa Ce Ha [[eJIOKYTHO ApylTBo. be3
WH/MBU/lyaJIHe O TOBOPHOCTH HeEMa HU I'pyIIHe HU KOJIEKTUBHE OJTOBOPHOCTH.

K/byuyHe peyu: MopaJ/iHa 0 OBOPHOCT, IOJIMTUYKA OATOBOPHOCT, IpaBHaA
OJITOBOPHOCT, IpOoLeC colijaarn3alnuje 0ATOBOPHOCTH.
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MORAL, POLITICAL AND LEGAL
RESPONSIBILITY

Responsibility is the basic premise and prerequisite for the functioning and
development of a society. Without responsibility, the society becomes anomic,
conflicted, disintegrated, conservative, authoritarian, paternalistic, dogmatic,
“unrestrained”, thus turning into a system governed by social relativity. The
responsibility of the society is predominantly expressed in moral, professional,
legal and political terms. Responsibility is a moral norm of an individual, a social
group and the society as a whole. The moral form and the imperative moral
norm of responsibility is embodied in the maxim “Being responsible to others
makes others responsible to you”. Although the root of responsibility lies in
moral reasoning, it is an integral term that corresponds to the various roles and
functions of subjects and groups in society. Thus, it may entail civil, professional,
legal and political responsibility (liability).

In terms of an individual, responsibility is the act of the individual towards
himself and others. The prerequisite for personal responsibility is a mentally
sound, well-developed and mature personality structure, which is the results
of cognitive (rational), psychological (mental and emotional) and spiritual
socialization of an individual. The socialization of responsibility starts from
the individualization of responsibility, which is then projected to the entire
society. Without individual responsibility there is neither group nor collective
responsibility.

Keywords: moral responsibility, political responsibility, legal responsibility,
the process of socialization of responsibility.
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JAoy. dp Cyzana Medap,
Jloyenm,
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INIOKYIIA] KOMITIAPALIUJE CXBATABA XAHCA
KEJIBEHA U TOME ?)KUBAHOBHU'RA O IIPABHO]
OATrOBOPHOCTH

Y ofHOCY Ha ONIUTY OATCOBOPHOCT Kao CBeCTaH OJHOC IIpeMa BJajAajyhum
BpeJHOCTHUMA, IIpaBHA OJIFCOBOPHOCT je HajepUKacHHUja U HajuspasuTHja. OBo
300r Tora IITO II0YMBa HAa IPUHYAY, Te je HAMeTHYTa. [opocTacHU caBpeMeHHUIY,
Toma XKuBaHoBuh u XaHc KesseH, rpaje 6oraTe LieMe NpaBHHUX INOjMOBA.
JenaH on Haj3aHavyajHux Meby WHMa je mojaM HMpaBHE OATOBOPHOCTH. Toma
’KuBaHoBuh ce o6usaTo no3uBa Ha XaHca KeJsizeHa, aiu 06pHYTO HHje CIY4aj.
Ja nu je joiun jefHOM je3ndyka Gapujepa y3esa JaHaK UCTUHOMBYObY? [a s je
Toma XuBaHoBuh Hagmamuro KeszeHa y usrpa/jlbu paBHUX MOjMOBA, Na U
nojMa ogroBopHocTu? OBO cy HeKa MUMTamwa Ha Koja hy y pajy nokyumartu ja
OZiIFOBOPHUM.

K/byuyHe peuu: npaBHa oroBopHocT, XaHc KenzeH, Toma )KuBaHoBuh.
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AN ATTEMPT TO COMPARE THE CONCEPTS OF
LEGAL RESPONSIBILITY IN THE OPUS OF HANS
KELSEN AND TOMA ZIVANOVIC

Legal responsibility is most effective and prominent when compared to
general responsibility, perceived as a conscious attitude to the governing values.
This is due to the fact that legal responsibility is imposed by the law and based on
coercion. The two giants of contemporary theory of law, the Austrian jurist Hans
Kelsen and the Serbian jurist Toma Zivanovi¢, developed an abundant framework
of legal concepts. One of the most significant among them is the concept of legal
responsibility (liability). In his work, Toma Zivanovi¢ heavily relied on Hans
Kelsen’s ideas, but not vice-versa. Did the language barrier once again take the
toll on truthfulness? Did Toma Zivanovi¢ surpass Kelsen in the construction of
legal concepts, including the concept of legal responsibility? These are some of
the questions that the author will try to address and respond to in the paper.

Keywords: legal responsibility, Hans Kelsen, Toma Zivanovi, theory of law.
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HAoy. op [lpazana hopuh,
Jloyenm,
IIpasHu ¢pakyamem, YHueepsumem y Hosom Cady

OArOBOPHOCT HOPMOTBOPIIA 3A JACHY U
HE/IBOCMUCJIEHY CAAPXXHUHY HOPME

HopMe Hoce nopyky ajpecaTuma o HUX0BoM OyayheM noHamawy. Ta
MOPYKa MOpa GUTH CAOMIITEeHA je3UKOM, OUJIO Y THCAaHOM UJIK YCMEHOM OGJIUKY.
Jlok cy o61MyajHe HOpMe UMaJie CBOjy YCMeHY BEP3Ujy U NpPEeHOCUJIe ce Takohe
yCMEHHUM NyTeM, NMpPaBo Kao moce6Ha BpPCTa JPYIITBEHUX HOPMH 3aXTeBa
UCKJbYUMBO TMHUCAaHU OGJIMK CaomilTaBaka nopyka. Te mopyke mopajy 6UTH
HalMcaHe jacHO, Pa3yMJbUBO, HEJJBOCMUCJIEHO. Je3UK THUX (MMpaBHUX) MOpYyKa
MoOpa GUTU UCTOBPEMEHO JIOBOJbHO jeIHOCTABaH M Pa3yMJbUB U NMPOCEYHOM
rpahaHuHY, YaK U KaJila KOPUCTH oJipeheHy npaBHY TepMHUHOJOrHjy. OBaKBe
MOpYKe HACTajy He Aia OM NPaBHULYM UMIIPeCUOHAPaJIU je JHU JIpyTe, Beh fa 6U ce
Ca CHarom /Ip>kaBHOM ay TOPUTETA YNy THJIE 3alI0BECTH, I03BOJIe U OBJIalIheba
rpabaHuMa y jefiHOj p>KaBH.

CTtBapame npaBa je MU3y3eTHO KOMILJIMKOBAaH M Ayl MHUCAaOHH IIpoLec.
HajsaxTeBHUjU [Oeo0 0OBOT mpoleca jecTe ynpaBO jeJHOCTAaBHOCT je€3UYKOT
06JiMKa nopyKe Kojy he Ap:kaBa ynyTUTH aZpecaTuMa. 360r Tora HOpMOTBOpALl,
oce6HO KaJjia je y NATamwy paJ, 3aKOHOJaBlia, MOpa Nnpey3eTH 0JTOBOPHOCT
3a jacHy ¥ HeJJBOCMUJIEHY CaJp>KUHY HOpMe U CAMHUM THUM, U OATOBOPHOCT 3a
NOPYKY KOjy TOM HOPMOM >KeJH Jia IpeHece JaJbe. Ta 0TOBOPHOCT ce orjieja
y ayTeHTUYHOM TyMaueky- HaKHaJHOM oObjallllbelby CaAp:KUHE HOpMe Of,
CTpaHe HOpMOTBopIa. [I[puberaBame ayTEeHTUYHOM TyMauewy ca je/lHe CTpaHe
jecTe npu3Hame rpeuke y pagy. Ca jpyre cTpaHe, ayTEeHTUUHUM TyMadyelheM
HOpPMOTBOpAl], HUCNpaBJ/ba W NMpeLu3npa NOPYKY 360T KpajlbUX KOPUCHHKA
Te HOpMe U IpuMaJialia Te NOpPyKe, U CaMy HOPMY YMHU NPUMEH/bUBOM U
epUKaCHHUjOM.

Y pagy he 6UTH yKpaTKO NpHKa3aHe U yoOUYajeHH 13a30BU HOPMOTBOPIIA,
KOjU [I0BOJie /10 NOCTaBJ/balba NMHUTAMA HErOBe OJATOBOPHOCTH 3a jaCHY H
HEeJIBOCMHUCJIEHY CAJIP)KUHY HOPME, Kao LITO Cy: ynoTpeba MpaBHE U ApyTe
CTpy4YHE TEPMHHOJIOTH]je, 6€3 a/IeKBAaTHOT MPEBO/ia UK 00jallitberha y CaMOM
TEKCTy NPOIKCA, YIOTpeba TPAHCKPUGOBAHUX HA CPIICKU je3UK MHOCTPAHUX
peyu 6e3 aJIeKBAaTHOT 06jallitbetba, Kopullthewe npeyrux pedyeHuna, utT/.

K/by4He peuyn: oJrOBOPHOCT, HOPMa, CTBapake NpaBa, je3ukK.
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THE LAWMAKER'’S RESPONSIBILITY FOR CLEAR
AND UNAMBIGUOUS CONTENT OF LEGAL
NORMS

Legal norms carry a message to the addressees about their future behavior.
This message must be communicated either in written or oral form. While
customary norms were communicated verbally, law, as a special type of social
norm, has to be articulated in a written form. These legal rules must be written
in clear, understandable and unambiguous terms. The language of these legal
messages must be sufficiently simple and understandable to the average citizen,
even when using certain legal terminology. Such messages are created not to
impress other lawyers but to convey, by relying on the power of state authority,
the commandments, permissions and competences to citizens.

Creation of legal norms is an extremely complicated and long process.
The most challenging part of this process is the simplicity of the linguistic
form of the message that the state wants to send to the addressees. That is
why the lawmaker, especially when it comes to the work of the legislator, must
take responsibility for the clear and unambiguous content of the norm and,
consequently, for the message that the norm is intended to convey. In particular,
this responsibility is reflected in the authentic interpretation, i.e. the subsequent
explanation of the content of the norm by the norm-maker. On the one hand,
recourse to authentic interpretation is an admission of error. On the other hand,
by authentic interpretation, the norm-maker corrects and refines the message
for the end-users of that norm and the recipients of that message, thus making
the norm itself more applicable and effective.

The paper will briefly outline the common challenges encountered by the
lawmaker, which raise the question of the lawmaker’s responsibility for clear
and unambiguous content of the legal norm, including a number of related issues:
the use of legal and other professional terminology, often without adequate
translation or explanation in the text of the regulations, the use of foreign words
transcribed into Serbian language without adequate explanation, the use of
extremely long and convoluted sentences, etc.

Keywords: lawmaker’s responsibility, legal norm, law-making, language.
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Anekcandpa Mumpoeuh,

AcucmeHnm,

Ilpasnu pakyamem Ynusepsumema y [IpuwmuHru,

ca npuspemeHuM ceduwimem y Kocosckoj Mumposuyu

COLIMOJIOI'MJA ITPABA KAO ITPETIIOCTABKA
APYIITBEHE OAIOBOPHOCTHU Y
HUHTEPIIPETALIU]JU IIPABA

OBaj paj MMa 3a LUM/b Ja UCTAaKHeE TEOPHjCKM M NPAKTHUYHU 3HAUQj
COLMOJIOTHje NpaBa y NMoy3/JaHujeM NOCTYNKY CTBapamwa U IpUMeHe NPaBa,
a WTO yjeJHO NMpPeTNoCTaB/ba U 60/be NMO3HaBame APYIITBeHe CTBAPHOCTH
(ogHOC cHara, MHTepeca W Mmotpeba JpylmITBA) U CAMHUM THUM yBoau Behu
CTelleH JpyLITBEHe OATOBOPHOCTHM Yy INpPaBHO] MHTepHnpeTanuju. Y TOM
KOHTEKCTY, 3aCTyIla ce CTaB /jla COLlMOJIOTHja NIpaBa Ny TeM CBOje TEOPHjCKO -
MeTOo0JI0lIKe NJaTPopMe, 0AHOCHO IPUMeHe COLIMOJIOIKOT MeT0/a, TOCTaB/ba
IpeTNoCTaBKy Behe JpylITBeHe OATOBOPHOCTU Yy 06JIaCTH CTBapama M
IpuMeHe NIpaBa. 3aK/by4ak je /ja Beha NpuMeHa collM0JIOTHje TpaBa y NPaBHOj
HHTeprnpeTalnuju oMmoryhaBa noysianujy ¢popMmysanujy npaBHUX HOPMH Kao
IpaBHO Cy6JMMHpaHe APYLITBEHe CTBAPHOCTH U TUMe NMOTBphyje nMpaBo Kao
JpyLITBEHO OATOBOPHUjU AP>KaBHU cucTeM. Hajsaz, MoxKe ce KOHCTATOBAaTH Jja
ce y IpaBHOj UHTepIpeTalyjy APYIITBEHA OATOBOPHOCT He MOXe I0CMaTpaTH
MHMO NpaBHe 0JrOBOPHOCTH, Beh ce y CBOM je AMHCTBY CyNIPOTHOCTH OHe MOpajy
Mehyco6HO npeTnocTaB/baTy, a TUMe U IOTBPAUTH IpaBy CYLITUHY NTpaBa Kpo3
YTUJIUTApPHY IPUPOY COLMOJIOTH]je IpaBa y IPaBHOj TEOPUjHU U IPABHO] IIPAKCH.

Ksby4dHe peuu: couosioryja npaBa, UHTepIpeTalnuja npasa, JpyluITBEHa
0/ZiTOBOPHOCT, IPaBo.
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SOCIOLOGY OF LAW AS A PREREQUISITE FOR
SOCIAL RESPONSIBILITY IN THE
INTERPRETATION OF THE LAW

This scientific paper aims to highlight the theoretical and practical
significance of sociology of law in instituting a more reliable process of creating
and applying the law, which entails a better understanding of the social reality
(the relations between power, interests and needs) and introducing a greater
degree of social responsibility in legal interpretation. In this context, considering
that sociology of law provides a solid theoretical and methodological research
platform (through the application of sociological methods), the author argues
that sociology of law sets forth the necessary prerequisites for assuming greater
social responsibility in the field of creation and application of law. The conclusion
is that a greater use of sociology of law in legal interpretation provides a more
reliable formulation of legal norms, as legally sublimated social reality, and thus
confirms the law as a socially responsible system. Finally, it can be stated that,
in the process of legal interpretation, social responsibility cannot be observed
as being apart from legal responsibility. In fact, observed in the dialectic unity
of opposites, they must presuppose one another, and thus confirm the true
essence of the law through the utilitarian nature of sociology of law in legal
theory and practice.

Keywords: sociology oflaw, interpretation oflaw, social responsibility, law.
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IIpodp. dp Alywan Hukoauh,
PedosHu npogpecop,
Ilpasnu pakyamem, Ynusepzumem y Hosom Cady

OArOBOPHOCT 3A PA3BOJ ITPABHOTI CUCTEMA
U KPEATHUBHA YJIOTA CYZIOBA

Ha npoctopy KoHTuHeHTasiHe EBpomne, Kao U y 6pOjHUM KOJIOHHjUMa
eBpOIICKUX 3eMaJ/ba LIMPOM CBeTa, BEKOBUMaA je JOMHUHUpaJa TpUIlapTUTHA
nojiejla BJaCTH Ha 3aKOHOJABHY, U3BPLIHY U CYACKY (trias politica). Uaejuun
TBOpal| TOT MoJiesia, paHLycKu npocBeTUuTesb lllaps e MouTeckje (Charles de
Montesquieu) je cMaTpao Jia OpraHu Jip>kaBHe BJIAaCTH Tpeba Jla MMajy CTporo
pasrpaHuyeHe HalJIeXKHOCTH.

HavesioM nofiesie BacTH Cy ce pyKOBOAMWJIM NUCHU YcTaBa CjeanumbeHNX
Amepunukux [lpkaBa u3 1787, 3aroBOpHULU YCNOCTaB/bakba HOBOT NOpETKA
y ®paHI1yCcKoj, y nepuoly T3B. OyprKoacke peBoJylHje, a IOTOM U KpeaTopH
IIpaBHUX CUCTEMA APYTUX ApKaBa. MehyTHM, OHO HHUje CByAa CIIpOBe/leHO Ha
HMCTOBeTaH HadyMH. K/bydHy yJI0Ty y Kpenpamwy NpaBHUX CUCTeMa eBpPONCKOr
KOHTUHEHTAJIHOT TUIla UMaJlu Cy OpTaHU 3aKOHOJaBHe BJIACTH, a Y Kpeupamwy
NpaBHUX CUCTEMa aHIJIOAMEPUYKOr THIA, HAjBULIM CcyAoBU. Ha mpocTtopy
KonTuHeHTasHe EBpone je npuxBaheH cTaB fja npaBo Tpeba fja cTBapa Hajliupe
npeJCTaBHUYKO TeJo (CKYNIITHHA), a A Cy CY/I0BH HAIJIEXKHHU CaMO 32 Fber0BO
TyMaudewe U npuMeHy. KoHIlennyjcke pasyuke Cy npeAcTaB/bajie CMETHY y
npoLecy cTBapamwa HaJHaLlMOHAJHOT [IpaBa y OKBUPY €BPOIICKUX 3ajeJHULA
(xacHwuje: EBpornicke yHUje), aJiu U 3a IJ106a/1M3a11jy IpaBa, Kojy Cy NOACTUIAJIN
KpeaTOpH HOBOT CBETCKOT nopeTka. Ha nzejHoj paBHY, KOMIIDOMHMCHO pellembe
je HaheHo y OKBUpPY T3B. HOBOT MHCTUTYyLMOHau3Ma (New Institutionalism),
yTeMe/beHOr Ha Te3U 0 NpeBa3uheHOCTH MojeJsie BJACTH U O MOTpebU Ja ce
YCIIOCTABU HOBHU MOJieJl 3aCHOBAaH Ha capajiby UHCTUTYyLUja EBpolicke yHUje
U NPOKUMawky HUXOBUX HaJJIeXKHOCTU. Ha HOpMaTHUBHO] paBHY, NaK, prima
facie, Hu1ITa HUje IpoMemweHO. Y 3BaHMYHUM NybsuKanujaMa EBponcke yHuje
eKCIJIMLUTHO je HaBeJleHo Jla IpaBo CTBapajy Tpu UHCTUTYLH]je (law-making
institutions): EBponcku mnapsaameHT; CaBetr EBpomncke yHuje u, EBpomncka
KoMucHja. MehyTuM, cTBapHOCT je 6UuTHO Apyrauduja. Cyq npaBge EBporcke
yHUje UMa BpJIo KpeaTUBHY yJiory U Beh JelleHHWjaMa cTBapa IpaBHa NpaBUJIa,
JIloHOocehu o/i1yKe [M0OBO/IOM NPeTXOAHUX MUTawa (preliminary ruling). Kpos Taj
MexaHH3aM je CTBOpeH YUTaB HU3 NipecesiaHa (leading cases). EBporicku cya 3a
JbyZICKa NIpaBa ce TaKohe [03MBa Ha CBOje OJIIYKe.

CyznoBHU cy y pa3JIMYUTUM eloxaMa UMaJlkd BpJIO KpeaTUBHY yJOTY U Ha
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HallMM npoctopumMa. Tako je Hnp. U3Mehy JBa cBeTCKa paTa, Kpo3 Npakcy
KacauuoHor cyaa - Ogesberwsa by HoBoMm Cajny, koje je dopMmupaHo npe jeHoTr
Beka - 1920. roauHe, pa3BUjeH MoO/JieJ KJIACUYHOT MpeleJleHTHOT MpaBa.
CyzoBY Cy MMaJiu KpeaTUBHY yJIOTY U y MOCJE€pPaTHOM NEePUOAY, Y MOYETHO]
¢da3u usrpajime NpaBHOT CUCTeMa HeKaJjalllkbe COIlUjaJIMCTUUKeE Jyroc/aBuje.
YumweHHLa je [la je Cy[CKa BJIaCT Yy HOBUje BpeMe NOHOBO Moyesa fAa jada. O
TOMe CBeJloue MexXaHM3aM 3a yjeJlHayaBambe CyJCKe IpaKce KOjU 0/f HelaBHO Ha
pacnoJiaramy MMa BpxoBHUM KacallMOHU CY[, U T3B. KOHCTY TULMOHAJIU3aLHja
NpUBATHOT NpaBa, Kojy cupoBogu YctaBHU cyJ Cpbuje, y mocTynpuma Mo
yCTaBHO] »xaJsibu. Taj TpeHj je JUCKyTabuJaH M3 BUIle pasJora. Haume,
CY/I0BM Ka3yUCTUYKHU U PparMeHTapHO 3aAUpy Yy IpaBHU cucTeM. OHU ra MOTY
no6o0J/blIaTH (MM YHA3aJUTH), aJIU HE U Y 1|eJIOCTH 06MKoBaTU. OCHUM TOra,
JPYLITBEHY U MOJUTUYKY OZFOBOPHOCT 3a HEroB pa3Boj U PyHKLMOHHCAHE
He CHOCe OpraHHU cy/icKe, Beh opraHu 3aKoHO/1aBHE BJIACTH.

K/by4yHe pedM: mojiesia BJIaCTH; HOBH MHCTUTYI[MOHAJHU3aM; CYAOBU;
nperne/ieHTHO IPaBo.
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RESPONSIBILITY FOR THE DEVELOPMENT OF
THE LEGAL SYSTEM AND THE CREATIVE ROLE
OF THE COURTS

In Continental Europe, as well as in many colonies of European countries
around the World, the tripartite separation of powers into legislative, executive
and judicial (trias politica) has dominated for centuries. The conceptual creator
of this model, the French enlightener Charles de Montesquieu, believed that state
authorities should have strictly demarcated powers.

The separation of powers was the guiding principle of the framers of the
United States Constitution of 1787, the proponents of establishing a new order
in France during the so-called the bourgeois revolution, and the makers of
legal systems in other states. However, this principle was not implemented
in the same way. Legislative authorities (legislature) played the key role in
the creation of the legal systems of the European-continental type, while the
supreme courts had the key role in legal systems of the Anglo-American type. In
Continental Europe, it has been accepted that the legal rules should be created
by the broadest representative body (parliamentary assembly), and that the
courts have jurisdiction only to interpret and apply the law.

These conceptual differences were an obstacle to the process of creating
supranational law within the European Communities (later: the European Union),
but also to the globalization of law, which was promoted by the creators of the
New World Order. On the conceptual plane, a compromise solution was found
within the so-called New Institutionalism, based on the thesis of overcoming
the separation of powers and the need to establish a new model based on the
cooperation of the institutions of the European Union and the permeation of
their competences. On the normative plane, prima facie, nothing has changed.
Official publications of the European Union explicitly state that the law is created
by three law-making institutions: the European Parliament; the Council of
the European Union, and the European Commission. However, the reality is
significantly different. The Court of Justice of the European Union (CJEU) has
a very creative role and has been creating legal rules for decades within the
framework of preliminary ruling. Through this mechanism, a number of leading
cases (precedents) have been created. The European Court of Human Rights
(ECtHR) also refers to its own decisions.
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In our legal history, courts have played a very creative role at different
epochs. For example, a model of classical precedent law was developed between
the two World Wars, through the practice of the Court of Cassation - Section B in
Novi Sad, which was established in 1920. The courts also played a creative role
in the post-war period, in the initial phase of building the legal system of the
former Socialist Yugoslavia. The fact is that the judiciary has recently started
to strengthen again. This is evidenced by the mechanism for harmonization of
jurisprudence, which has been lately available to the Supreme Court of Cassation,
and the so-called constitutionalization of private law, which has been used by the
Constitutional Court of Serbia in proceedings on constitutional complaint. This
trend is debatable for a number of reasons. Namely, the courts are casuistically
and fragmentarily interfering with the legal system. They can improve it or make
it worse, but they cannot completely shape it. In addition, social and political
responsibility for its development and functioning is not borne by the judicial
authorities but by the legislative authorities.

Keywords: separation of powers, new institutionalism, courts, precedent
law.
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O KOHCTUTYLOHUOHAJIM3ALIU]N
INNOJIMTUYKHUX CTPAHAKA

BasxkaH esleMeHT ocTBapuBama cJ1060/e yApyK1UBama je cJ10604a OCHUBaWba
Y Jlje/i0Bamba NMOJUTUYKUX cTpaHaka. OHe cy 3Ha4yajHe U 32 OCTBapuBabe JPyTUx
NOJIMTUYKHUX TpaBa U co60/a. tbuxoBo AjesioBambe je BaxKHO 3a QYHKIMOHKUCAbE
NOJIUTUYKUX MHCTUTYLIMja ¥ 32 OCTBAapUBabe HadeJla HApO/JHe CyBEPEeHOCTH.

KoHcTuTynMoHa/M3anyja NOJIMTUYKUX CTPAHAKA, U3BPIIEHA Y HOBUJUM
yCTaBUMa, OTBapa HU3 MUTaka, [04YeB 0J Tora Ja Ju Tpeba MOCTaB/baTH
OorpaHUYelma 3a OCHUBaWe U JjjejioBame MNOJUTUYKHUX CTpaHakKa, Ha Jo
yCJIOBA 32 BUXOBO OCHHBame U JjesoBame. Heka orpaHuyema Mopajy Aa
IIOCTOje, jep MOJUTUYKE CTPAHKe MOTy 3aroBapaTH HU/Jieje Koje OTexaBajy Uau
oHeMoryhaBajy pyHKIMOHKCakbe APYLITBA, Maja Ce, C Apyre CTpaHe, IOCTaBJ/ba
nuTame rjaje noByhu ¢uHy rpaHuly usMmehy HYKHUX OrpaHUYEHA, Koja He
yrpoaBajy leMOKpaTCKU I0pe/laK, U OrpaHuYema Koja Ipesia3e y CaMOBOJbY
Jp>KaBHe BJIAaCTH, KOja UX MOXe KOPUCTUTH 3a oHeMoryhaBamwe JjesioBama
NOJIMTUYKHX CTPaHaKa Koje HACY OllacHe 0 JpYLITBO, aJIX jecy 10 MOJAUTUYKHU
pexuM. J[pyruM pyujedruma, oBJije ce Y HOBOM PyXy jaBJba CTapa AuJeMa: Tpeba
JIU laTH cJ1060y HellpHujaTe/bUMa cao06o04e? OBoj AuieMy 10JajMO joIl jeJHY:
KO MMa JIETUTUMHO NPaBo /ia Npolijewyje Ko Cy HenpujaTesbu caoboae? U, jorn
Ba)KHHje: IOCTOje JIM FapaHTH]e Jla 0Baj ,IPOIjjeHUuTesb’ Hehe 3JI0yIOTPUjeOUTH
cBOja oBJsiamhema?

JApyro nurame Koje je BaXXHO 32 KOHCTUTYLMOHAJIU3aLHAjy IOJTUTUYKUX
CTpaHaKa jecTe KaKo oZipeJUTH YCJI0Be 32 OCHUBAE U JljeJI0OBakbe MOJUTHYKHUX
CTpaHaKa, kKoju Hehe OMTH TakKo PEeCTPUKTHUBHH, Ja he Cy3uTH cjoboxay
yApykuBamwa. OBJje ©~MaMO Ha yMy YCJIOBe KOje MOpajy ia UCILyHe HOBe CTPaHKe,
aJsiu 1 Beh nocTtojehe cTpaHKe, Kaji ce IpUjaBJbyjy 3a yuelihe Ha U36opuma. Tu
YCJIOBU CY MPUKYI/bakbe MOTIHCA NOAPIIKe U niaahawe pa3jMIUTUX HAMeTa
Jip>kaBHy, 6UJI0 TPUJINKOM OCHUBaka CTpaHKe, 6UJI0 IPUJIUMKOM beHOor yyelha
Ha U360pHMa.

Ananusa Tpeba Aa MOKa)ke Kako HeoJroBapajyhe mpaBHO HOpMHUpambe
MOKe YTHULIATH Ha Cy>KaBambe cJ1000/ie yAPYKUBAba, IPU YEMY Ce ONpaBAambe
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HaJla3u y moTpebu cnpedyaBarba ¢parMeHTalyje CTPaHAYKOT CHUCTeMa, a
HOTEHIMjaHO U MapJiaMeHTa.

K/by4He pujedu: NoJMTUYKe CTPaHKe; YcTaB; cJ1060/a YAPYKUBaAKA,
CTpPaHa4YKHU CUCTEM.
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ON THE CONSTITUTIONALIZATION OF
POLITICAL PARTIES

The freedom to organize political parties is an important element in
exercising the freedom of association. Political parties are important for
exercising other political rights. Their activities are important for the functioning
of political institutions as well as for the implementation of the principle of
popular sovereignty.

The constitutionalization of political parties, enacted in the contemporary
constitutions, poses a range of questions, starting from the question whether it is
justified to impose limitations concerning their establishment and operation to
the specific conditions for their operation. Some limitations have to exist, since
the political parties could promote the ideas which exacerbate the functioning
of the society. On the other hand, the question arises where to draw the line
between the necessary limitations, which do not harm the functioning of the
democratic order, and the limitations which actually turn into the arbitrary will
of the state power, and which may be used to prevent the activities of political
parties that are not dangerous for the society but are deemed dangerous for the
governing political regime. In other words, the old dilemma arises: should the
enemies of freedom have the freedom for themselves? There is another dilemma
in addition to the previous one: who has the legitimate right to judge who the
enemies of freedom are? And, most importantly, are there guarantees that this
“judge” would not misuse his authority?

Another question which is very important for the constitutionalization
of the political parties is how to define the conditions for the creation and
functioning of the political parties, conditions which would not be restrictive
or which would not limit the freedom of association. We have in mind conditions
which the political parties have to fulfill when they register for the participation
in elections. These conditions are the collection of support signatures as well
as the pay of different taxes to the state budget. The analysis has to prove that
inappropriate legal provisions could result in the limitation of the freedom of

229



International scientific conference "Responsibility in the Legal and Social Context”

association, which is justified by the need to prevent the fragmentation of the
political party system and potentially the parliament.

Keywords: political parties, Constitution, freedom of association, party
system.
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APYHITBEHA U ITPABHA OATOBOPHOCT ¥
BPIIELY YIIPABHE BJIACTHU

Tpu cy kJby4Ha eJileMeHTa CBaKe ip;KaBe: lbeHa TEPUTOPHja, CTAHOBHUILTBO
¥ cyBepeHa BJsacT. Mako cy cBa TpH eJieMeHTa BaXkHa 3a epUKACHO U CBPCUCXOJHO
dyHKLMOHUCAake MOJIEPHE Ip>KaBe y pa/ly Koju je mpej BaMa pa3MaTpat hemo
NUTame 0JJHOCA CTAHOBHUILTBA U BJIACTH, Tj. 0JHOC U MO3ULHjy HapoJa Kao
M3BOpa CyBepeHUTETA U OJHOC Y NO3ULUjy NpeJiICTABHUKA U3BpLIHe/yIpaBHe
BJIACTH Ka0 HOCHJIALA JeJIerMpaHOr HapoOJHOI CyBepeHuTeTa. Ta enoxasHa
TpaHcdopManja MohH y 1eMOKPATCKY BJIACT, a NOCPeICTBOM IIPAaBHOT CUCTEMA
KOjU NOApa3yMHujeBa NOCTOjabe KaKO CKyMa npaBa U AY>KHOCTHU TAKO U CKyIa
OBJIAIITEHa W OATOBOPHOCTH, O3HA4YMJa je IOYeTaK Kpaja CaMOBOJBHOT,
JUKTATOPCKOT U HEXYMaHOI KOpHUIITeWwa AaTOor APYLITBEHOI IO0JIOXaja Of
CTpaHe MojeiMHAIA, 6UJI0 Jla je OH HacaujeheH UM CTeYeH Ha JPYTH HAYMH.
[locTeneHOM €BOJyLIMjOM MNpPaBHO-NOJUTHUYKOr pa3Boja ApylITBa BJajap
NojeiMHAlL] UJIM IpyIa lojefUHaLa YUja je yJjora goJasuja 0 Uu3paxaja Kpos
OJIUTAPXUjCKH, APUCTOKPATCKH, MJYTOKPATCKU U ApP. OGJHUK MOJUTHYKOT
cucTeMa, r'yGUJIM Cy Ha 3Hayajy y Npolecy ca3pujeBamba JeMOKpaTHje U
JeMOKpaTCKHUX MHCTUTYIH]ja, a LUTO je CBAaKaKo NMoJApa3yMujeBasio IPOMjeHy
Yy CXBaTamwy KOHIENTA CYBEPEHOCTU U U3rpaZilby HOBOI KOHIENTa MPaBHO-
NOJIUTHYKE OATOBOPHOCTHU. Y TUM U TaKBUM OKOJIHOCTHMA Hapo[ je y LiUJ/by
CBPCUCXOJHUjer U CUTYpPHHUjer KOpHUIITEHa CyBepeHUTeTa UCTU NpPeHUOo Ha
opraHe BJIaCTH K0joj 1ajy IETUTUMUTET U JIerajJuTeT 6upajyhu ux eMoKpaTCKU
He[ocpeJHO M MoCpeiHO Ja 64 6U/IM cepBUC rpabaHUMa y CKJIaJly ca yHaIpujen,
neduHrcaHUM nponrcuMa. CX04HO TOMe, Y MOJEPHOM BpeMeHY y IeMOKPATCKM
APYLWITBUMA YBHjeK aKTYyeJ/IHO je NUMTame OCTBapHBama CBpXe IMOCTOjama
KOHKpEeTHOT OpraHa U OJATOBOPHOCTH Y PajAy U3abpaHUX U UMEeHOBaHUX JHLa
YHyTap opraHa BJIaCTH, a IOCEOHO W3BPLIHOj/YIPaBHOj BJIACTH. YCTAaBOM
Y 3aKOHMMaA je NpONMCaH yTHUILAj, MOHUTOPUHI CBPXOBUTOCTHU IOCTOjamba
ozpebeHor opraHa, MOryhHOCT KOHTpOJIe M yHanpeherwa pajia y opraHy ynpase,

231



International scientific conference "Responsibility in the Legal and Social Context”

jaBHOj YCTAaHOBH MJIM jaBHOM npeay3ehy Koje cy ocHOBaJsa THjesa ofjpeheHor
a/JMMHUACTPaTUBHO-TEePUTOPHjaJIHOI HMBOA BJacTU. Ha pan oprana Bsacty,
OJTHOCHO jaBHMX YCTAaHOBA U jaBHUX MNpeny3eha, mocpeaHu yTulaj UMajy U
rpahaHu nyTeM CBOjUX NIpe/ICTABHUKA y 3aKOHOJJaBHUM THjeJIMMa, U TO Iy TeM
3aCTYNHUYKUX IMTalkba U HUHULUjaTMBA UCTOT HUBOA BJIACTH, jep 3aKOHOJaBHa
THjeJla IyTeM 3aKOHa KOjUM OCHHBAjy opraHe ylnpaBe, jaBHa npenayseha u
WHCTUTYILHje ca jaBHUM OBJIALITeHUMa IJIAHMPAjy TPOIIKOBE 3a Te OpraHe,
LebuHUIIY IU/bEBE, IOTPebe U yCIIoCTaB/bakbe HAUUHA U [jjeJIOKpyTa pajJia Kao
Y POKOBe 3a peaJiM3alidjy [0CJ0Ba ¥ OpraHuMa ynpaBe. 3HayajHU TPOILKOBH,
JebVHHCAaHU LU/bEBU U jaBHHU HUHTepec HaMehy KOHTHUHyUpaHY o6aBe3y
NpOBjepe APYLITBEHE U IpaBHe OJTOBOPHOCTH Y paZly HaBeJleHUX OpraHa.

K/by4yHe pujeum: cyBepeHUTET, BJACT, HApOJ, U3BPILIHA BJIACT, jaBHA
yInpaBa, ApyIITBEHA 0JITOBOPHOCT, PaBHA O/ATOBOPHOCT.
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SOCIAL AND LEGAL RESPONSIBILITY IN
EXERCISING THE ADMINISTRATIVE
AUTHORITY

The three key elements of every state are its territory, its population, and its
sovereign power. Although all three elements are important for the effective and
purposeful functioning of a modern state, in this scientific article, we will consider
the question of the relationship between the people and the governing power, the
attitude and position of the people as a source of sovereignty and the attitude and
position of the representatives of the executive/administrative power as holders
of delegated national sovereignty. This landmark transformation of power into
a democratic government, through a legal system that entails the existence of
a set of rights and duties as well as a set of powers and responsibilities marked
the beginning of the end of the arbitrary, dictatorial and inhumane use of a
given social position by individuals, either inherited or acquired otherwise.
In the course of the ongoing evolution of the legal and political development of
society, an individual ruler or a group of individuals whose role came to the fore
through the oligarchic, aristocratic, plutocratic (etc.) form of the political system,
gradually lost their importance as democracy and democratic institutions
matured. This process certainly entailed a change in the concept of sovereignty
and the construction of a new concept of legal and political responsibility. In
such circumstances, in order to ensure a more expedient and secure use of their
sovereignty, the people transferred the sovereignty to the authorities, which are
given legitimacy and legality in direct or indirect democratic elections, in order
to serve the citizens in accordance with the prescribed legislation.

In contemporary democratic societies, it necessarily gives rise to the
topical question concerning the purpose of having a specific authority and the
responsibility of the elected and appointed persons within the authorities for the
entrusted scope of work, which particularly refers to the executive/administrative
power. The constitution and laws prescribe the instruments for monitoring the
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expediency and relevance of a specific body, the possibility of controlling and
and promoting the work in an administrative body, public institution or public
company established by the bodies at a specific administrative-territorial level
of government. Citizens also have an indirect impact on the work of government
bodies, public institutions and public companies through their representatives in
the legislative bodies, by means of raising parliamentary questions and proposing
citizen initiatives of the same level of government. In the process of enacting
laws establishing specific administrative bodies, public institutions and public
companies, legislative bodies define the scope of work, goals, needs, relevant
procedures and time limits for specific activities, and plan expenditures for these
administrative bodies. Significant costs, defined goals and the public interest
impose an ongoing obligation to constantly verify social and legal responsibility
in the work of these public administration bodies.

Keywords: sovereignty, power, people, executive power, public admi-
nistration, social responsibility, legal responsibility.
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O JUKTATYPHU

[lojam guKTaType jeflaH je O HajJOKEHUjUX MOjMOBA HayKe O MpaBy U
ApxaBu. C 063UpOM Ha TO, NOTPEOHO je YTBPAUTH I0jaM NMPaBHUX NpaBUJIa,
10jaM NpaBHe JpXKaBe U JIETUTUMHUTETA KOjH Ce jaBJ/bajy Kao HY>KHU IPETXOLHU
II0jMOBH 3a YTBphUBame NojMa JUKTaType. [I[puMapHa npaBHa npaBua, Koja
Ha3¥BaMO IpaJlJUBHUM 33aKOHHMa MMaMeHTHUM IPaBHOM IOPETKY, HY>KHO
HacTajy Kao u3pa3 coJuJlapHOCTH U ocehawa mpaBje yHyTap ofpebheHe
Jby/iCKe CKYIIMHE U BbHUX0Ba MOBpe/a M3a3uBa peakKlHjy 4/JaHOBa CKyIIMHE ¥
BUAy NpuMeHe pusnuke npuHye. Ta npaBuia npeTxo/ie Ap>KaBH, aJlU bUX0OBa
NpyMeHa HajZieJOTBOPHUje ce 06e36ehyje MoHOTOIM3a1joM GU3UYKe TPUHY/IE,
Kao OGUTHUM obeJiexkjeM Jp:kaBHe BJlacTU. CeKyHJapHa IpaBHa MpaBuJa
(KOHCTPYKTHUBHA WUJM TeXHWYKa NpaBHA IpaBuJja) TBOPEBUHA CY Jp>KaBHe
BJjacTH. [IpaBHa fApkaBa NOCTOjU Kaja ApKaBa CBOjUM INMPOMNUCUMA TPajHO
pasrpaHuyaBa cepy cBora JesioBamwa of chepe c10607e NIOTUHUHEHUX HEHO]
BJacTu. Ho, To je caMmo npaBHa Ap>kaBa y ¢opMaHOM CMUCTY. Y MaTepujalHOM
CMUCJIy OHa NOCTOjU Kaja je TakBa MpaBHA JApXaBa [oONyHheHa yCTaHOBOM
He3aBUCHUX CYZ0Ba KOjU IPMMebyjy KaKo IpUMapHa TaKo M CeKyH/jlapHa IpaBHa
npaBuJja. JIerHTUMUTET je 0COGUTO Ba)KHa MpaBHA YCTAHOBA, jep je NPOTHUB
HeJIETUTHMHE JApXKaBHe BJACTU JONyILITeHa npaBHa Moh oTHopa OHUX Koje
HeJIeTMUTHHA BJIACT yrbeTaBa (IpaBo Ha OTHOP). Y IPBOM pefy, 1eTUTHUMUTET
je KOHTUHYUTET Jp>KaBHUX yCTaBa. TUpaHUja IOCTOjU KaJa je JOTUYHU YCTaB
Ha CHa3y, aJlu HOCUJIALl ip>KaBHE BJIACTH KPUIX paBHa NpaBuJa. PeBosynuja
je, HAIpOTHUB, NpeKU/| KOHTUHYUTeTa YCTaBHUX NIOpeJiaKa, I1a je OHa, C Te TayKe
CTAaHOBHUIITA, HesleruTUMHA. Ho, mocToju jow jegHa BpcTa JIESTUTUMUTETA, HA
KOjy HapouuTo yka3yje Makc Be6ep (Max Weber), jierajiuTeT Kao IETUTUMUTET.
Opatye caeny, Aa ako peBOJIYIIMOHApPHA BJIACT CMeCTa YCIOCTaBU yCTaHOBe
IpaBHe Jp>KaBe UM 6GapeM yBakaBa rpa/juBHe 3aKOHe MMaHEeHTHe MPaBHOM
NOpEeTKY, OHJA je Ta BJIacT Takohe JilerHTUMHa.

[Ipema By1afjajyheM cxBaTamy, IOCTOje iBE BPCTE AUKTAType: KoMecapcKa
(moBepeHMYKa) U ycTaBOTBOPHA (cyBepeHa). KoMecapcka JUKTaTypa MojaBuJa
ce y crapom Pumy. CacTojasa ce y ToMe, IITO je KOH3YJ Ha IIECT MecCelr
MMEHOBA0 JUKTATOpa Kao BPXOBHOI BOJHOT 3all0OBeJHHKA y BpeMe paTHOT
cTawa. JJUKTAaTop je y TOM CBOjCTBY CMeO Ja Npejy3Me CBakKy Mepy, aju
HHUje MOrao Jja Mewa CTape, HU [ja JOHOCU HOBe 3aKoHe. /laHac je npUCyTHHUja
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IpouMpeHa KoMecapcka AUKTATypa, YMju 61 HOCUJIAL, Morao Takohe Ja JOHOCH
ypeabe Mo HYy»JW Kao HOpMaTHBHe akTe. OBJe cnaja U KBasuKoMecapcKa
JUKTaTypa y BUAY HeJieraJiHe BojHe (,[IpeTOpUjaHCKe”) AUKTATYype, Koja uMa
UCTYy CaJp>XKUHY Kao NpoLIMpeHa KoMecapckKa AUKTaTypa. YCTaBOTBOpHA
JUKTaTypa NojaBUJia ce MPBU NYT y KacHO A06a pUMCKe penyO6JUKe U HbeH
HOCHUJIall JoOMBa WJIM IMPHCBaja BJACT JOHOIIEeHma HOBOT ycTaBa. Ho, mpaBHa
HayKa jolll yBeK HUje yobJ/IM4yunJIa NojaM AaHac Hajuellhe AUKTaType, JUKTAType
KOja HHUje IPOCTO CPeJCTBO 3a OCTBapUBame oJpeheHor MOJUTUYKOT LU/ba
Kao MpeTXOoJHO HaBeJieHe, Beh ce jaB/ba Kao OGJMK MOJUTHUYKOT PeXKUMA,
ApxaBHOT ypebewa. Ty AUKTATypy HasuBaMo ,lIpeporaTUBHOM”, mpeMa
MHCTUTYTY HeorpaHUYeHe Kpa/beBCKe BJIACTH y CTapHjeM eHIJIECKOM INpaBy.
OBa gUKTaTypa pasJ/idKyje ce oJ yIJIaBHOM CTapUjuX 06JIMKa HeOrpaHUYeHe
BJIACTH, Kao LITO je y IPBOM peAy afcoJyTHa MOHApxHja, jep nopej HocHMoLa
JUKTATOPCKe BJIACTH YCTAB NpeiBUDha U ApyTe HajBUIIE Jp>KaBHE OpraHe, aau
je bUxoBa Moh oAlyuyMBama CBeJileHa Ha NyKy ¢opMy paTuduKaluje usjasa
JUKTATOpcKe BoJsbe. [IpeporaTvBHa AUKTATypa je peBOJyLMOHAPHA jep HYXKHO
NpeKu/Ja KOHTUHYUTET Ca PaHUjUM ycTaBHUM ypebemwem. C TUM, IITO OHA
MOXKe OUTH JIETUTHUMHA WJIM HeJleTMTUMHA. JIerUTUMHA je, aKO ce HOCHJIAlL
JAUKTATOPCKe BJIACTU BOJbHO MpHUJpKaBa FpPaJMBHUX 3aKOHA UMaHEHTHHUX
NpaBHOM IopeTKy. HesleruTrMHa je, ako BJ1aZja CaMOBOJbHO. Y IPBOM CJIY4ajy,
paZu ce 0 ayTOPUTApPHO] AUKTATYpH. Y APYyroM CJyuajy, O TOTAJHUTApPHO]
JUKTaTYpH.

K/by4yHe peuu: npruMapHa paBHa paBUJIa, IpaBHa ApaBa y GopMaHOM
Y MaTepHUjaJHOM CMUCJTY, IETUTUMUTET, KOMecapCKa JUKTATypa, yCTaBOTBOPHA
JUMKTaTypa, IpeporaTuBHA JUKTATYPa, Ay TOPUTapHA AUKTATYPa, TOTAJUTApHA
JUKTaTypa.
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ON DICTATORSHIP

The notion of dictatorship is one of the most complex notions in the
science of law and state. Prior to addressing the notion of dictatorship, it is
therefore necessary to define the notion of legal rules, the notion of the rule
of law, and the notion of legitimacy. Primary legal rules, which are designated
as constitutive laws immanent to the legal order, necessarily emerge as an
expression of solidarity and a sense of justice within a particular human
community, and their violation triggers the reaction of group members in the
form of physical coercion. These laws precede the state, but their implementation
is most effectively secured by establishing a monopoly on physical coercion,
as an essential feature of state power. Secondary legal rules (constructive or
technical legal rules) are a matter of state power. The rule of law exists when the
state, by its regulations, permanently delineates the sphere of its activity from
the sphere of freedom of its subjects. However, this definition only pertains to
the rule of law in a formal sense. In a material sense, a legal power exists when
the rule of law is supplemented by the independent judiciary, embodied in the
courts applying both primary laws and secondary legal rules. Legitimacy is a
particularly important legal institute, as it provides for the right of the oppressed
to resist against the illegitimate state power (the right to resistance). First
and foremost, legitimacy entails the continuity of state constitutions. Tyranny
exists when the constitution is in force but the holder of state power violates
the prescribed legal rules. In contrast, revolution entails a discontinuity with
the constitutional order and, perceived from this point of view, it is deemed
illegitimate. Yet, Max Weber posits another type of legitimacy, the concept of
“legality as legitimacy”. It follows thereof that the revolutionary power is also
legitimate if the authorities immediately establish institutions governed by the
rule of law, or atleast abide by the constitutive lawsimmanent in the legal order.

According to the governing view, there are two types of dictatorship:
commissary and constituent dictatorship. The commissary dictatorship first
emerged in ancient Rome, where the consul was vested with the authority to
appoint a dictator as the commander-in-chief in times of war, for a period of six
months. In this capacity, the dictator was allowed to take any measure, but he
could not change the formerly enacted laws or pass new ones. Today, the concept
of commissary dictatorship has been extended to include the dictator’s power
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to enact urgent decrees as normative acts. This includes the quasi-commissary
dictatorship in the form of an illegal military (“praetorian”) dictatorship, which
is largely similar to the extended commissary dictatorship in terms of substance.
The constituent dictatorship first emerged in the late Roman Republic, where
the power-holder was vested with the authority or seized the power to adopt a
new constitution. Legal science has not yet formulated the notion of the most
common form of dictatorship nowadays, which is not simply a means of achieving
a specific political goal as the two aforesaid forms of dictatorship; in effect,
this third type of dictatorship emerges as a form of political regime, i.e. the
system of government. It may be designated as “prerogative” dictatorship, as
it is embodied in the institute of unlimited royal prerogative powers vested
in the King or Queen in older English law. Yet, the substance of this form of
dictatorship at present differs from the earlier forms of unlimited royal power,
such as absolute monarchy in the first place. Thus, in addition to the holder
of dictatorial power, the constitution envisages a number of other supreme
state authorities, but their decision-making powers are reduced to the formal
signing of statements or declarations based on the dictator’s will. Prerogative
dictatorship is revolutionary in its nature because it necessarily breaks the
continuity with the former constitutional order. But, it may also be legitimate or
illegitimate. It is legitimate if the holder of dictatorial power willingly adheres
to the constituent laws immanent in the legal order. It is illegitimate if it is
based on the dictator’s arbitrarily power. In the former case, it is authoritarian
dictatorship. In the latter case, it is totalitarian dictatorship.

Keywords: primary laws, rule of law in formal and material sense,
legitimacy, commissary dictatorship, constituent dictatorship, prerogative
dictatorship, authoritarian dictatorship, totalitarian dictatorship.

238



MebhynapogHa HayyHa KoHepeHnHja ,04rOBOPHOCT ¥ MPaBHOM U JPYIITBEHOM KOHTEKCTY”

HAoy. dp Musow Ilpuya,
Jloyenm,
IlpasHu ¢pakyamem, YHusepsumem y Huwiy

ITPABHHU OCHOB OATOBOPHOCTHU APXXABE 3A
HITETY IPUYUILEHY JONNYIUTEHUM
INNOCTYNNAEM AP KABHUX OPTAHA U
C/IY KBEHUKA

YsaHak je 3acHOBaH Ha pasjUIM H3Mehy NpaBHUX NPHUHIMIA Kao
TeJe0JIOLIKUX INPaBHUX CTaBOBAa W NPaBHUX HOPMHU Kao CHUCTEMCKHUX U
peryJlaTUBHMX NpPaBHUX CTaBOBa, LITO je Hallle OPUTMHAJHO IJleAULITe.
CMucao npaBHUX IPUHIMIIA KAO0 TeJIeO0JIOIKUX IPABHUX CTABOBA OYUTYje ce y
NI0Be3MBaky 0CHOBA U 3aCHOBAHOT, I0CTOjakha 110 ce6U U N0CTaB/bEHOCTH, BUTKA
U Tpebama, IM/ba U pasJjora npaBHor ypehuBamwa. OTyAa NpaBHU MPUHIIUIH
Kao TeJIeOJIOIIKHA NMPaBHU CTAaBOBU U3pa)kaBajy OCHOBHE IpaBHE H/Jeje Koje
Ha/laxmyjy NpaBHU OCHOB [JIeJIaTHOCTH cy6jeKaTa NpaBHOI OpPeTKa U MPaBHUX
HOpPMHU Kao CUCTEMCKHUX U peryJaTUBHUX MpPaBHUX CTABOBAa. YTBphuBame
IpaBHOI OCHOBA INpPAaBHUX MHCTUTYTa y CTBApU NpeJCTaB/ba OTKpUBaHe
NpaBHUX IPUHIUIIA KOjU I0BE3yjy IpaBHe H/eje ca NPaBHUM peXXUMHUMa KOjU
CTOje oJ, OKPpUJbEM jeJHOT IPABHOT UHCTUTYTa. OACOBOPHOCT ApKaBe 3a LUITETY
NpUYUIbEHY JONYLITEHUM INOCTyNawmeM JpKaBHUX OpraHa U CayxOeHHKa
je MpaBHU MHCTUTYT KOjU 06yXBaTa MHOUITBO NMPAaBHUX peXUMa Y HOPETKY
NpaBHe Jp>KaBe, IpU YeMY je Hallle HacTojame Ja JOKaXXeMo Ja CBU IpaBHU
peXHUMHU y NUTaky — yIPKOC pa3JMKaMa y 3aKOHCKOM OCHOBY — MMajy UCTH
NpaBHU OCHOB. [IpaBHM OCHOB OZATOBOPHOCTH Jp>KaBe 3a IITETY NPUYUIbEHY
JONYIITEHUM aKTHMa Y paJilbaMa Ip>KaBHUX OpraHa M cJyk06eHHKa HaJjaxmyje
NpUHLUIN ClipedyaBama NpeTepaHe XPTBe cybjekaTa NpaBHOI IOpeTKa, C
[[U/beM OYyBakba jaBHOT MOPETKA Kao paBHOTeXe u3Mehy 0OCHOBHUX NMpaBHUX
Jobapa U NpaBHUX UHTepeca y NOpPeTKy NpaBHe ApxaBe. PaBHOTexka 0 K0joj
rOBOPUMO YUCTHUHY je IpaBAa, IpU 4eMy NIpaB/ia He UCKa3yje CBY CBOjy JIE[IOTY
KaJia mpe/CcTaB/ba pe3yJaTaT YUCTOT ONOPTYHUTETA, Y CJAeACTBY NOTpebe 3a
O4YyBameM jaBHOT mnopeTka. CBy CBOjy JIeOTY W 3Hayaj NOKa3yje mpasja —
KaJia ce Tajlac MpaBeJHOCTH MNOAWXe U3 MoOpaJiHe U JIYXOBHe AyOUHe, Kao
oBarnJiohemwe 60Kjer ¥ MOpaJTHOT JIMKA Y YOBEKY.

K/by4yHe peum: oir0BOPHOCT Ap:KaBe 3a LITETY, IPAaBHU OCHOB, 3aKOHCKU
OCHOB, IPAaBHYU HHCTUTYT, IPAaBHH PEXUM, IPABHU NPHUHLMIIY, jaBHU NOPEJAK,
npasja.
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Doc. Milos Prica, LL.D.,
Assistant Professor,
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THE LEGAL BASIS OF STATE LIABILITY FOR
DAMAGE CAUSED BY LAWFUL ACTIONS OF
STATE AUTHORITIES AND OFFICIALS

The analysis in this article is based on the distinction between legal
principles as teleological legal positions and legal norms as systemic and
regulatory legal positions, which is the author’s original point of view. The
meaning of legal principles as teleological legal positions is embodied in
the correlation between the base and the established, the existence and the
postulation, the substance and the need, the purpose and the rationale of the
legal order. Hence, legal principles as teleological legal positions express the
basic legal ideas that drive the substantive law activities of the subjects of the
legal order and development of legal norms as systemic and regulatory legal
positions. Establishing the legal basis of legal institutes actually entails the
discovery of legal principles that link legal ideas to legal regimes which fall
under a legal institute. The legal institute of state liability for damage caused
by lawful actions of state authorities and officials is pertinent to ample legal
regimes in the legal order of a state, but the author aims to prove that all legal
regimes, despite their statutory law differences, actually have the same legal
basis. The process of establishing the legal ground of state liability for damage
caused by lawful acts and actions of state bodies and officials is driven by the
principle of preventing the excessive burden on the subjects of the legal order;
it is aimed at preserving the public order as a balance between the basic legal
goods and the legal interests in the legal order of a state of law. Ultimately, the
balance is embodied in justice, whereby justice does not reveal all its assets when
it is the result of pure opportunism, stemming from the need to preserve the
public order. The full beauty and significance of justice is demonstrated when
the tide of justice and fairness arises from the moral and spiritual depths, as
the embodiment of the divine and moral quintessence in man.

Keywords: state liability for damages, legal basis, statutory ground, legal
institute, legal regime, legal principles, public order, justice.
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OATrOBOPHOCT 3AIIOC/IEHUX Y JIOKAJIHOJ
CAMOYIIPABH Y KOHTEKCTY IIPUHLHUIIA
AOBPOT’ YIIPAB/bAIBA

HakoH noctaB/pama NpaBHUX T€MeJ/bA CABPEMEHE JIOKATHE CAaMOyIpaBe
2007. ropuHe, Peny6inka Cp6uja vx je KOHCTaHTHO MOJIepHM30BaJIa, ycaBpllaBaJja
U npuJiarohaBasia mMpeM KOHTEKCTY pedopMe 1esior ceKTopa jaBHe ynpase. Ty
pedopMy npaTu npoMeHa napaJurMe HauvHa pajia jaBHe, OZJHOCHO JIOKAJTHE
yIpaBe, Kao JeleHTPaJu30BaHOT JieJia jaBHOT ceKTopa. Y 21. BeKy NpUHLUIH
BJIAIaBUHE NpaBa U MpaBHe Ap)KaBe ce Hajorpabyjy mpuHOHIUMa Ao6por
ynpaBJ/baka, pa3pahleHHM y Haj3HauYajHHUjUM HallMOHAJIHUM U MehyHapogHUM
NpaBHUM JIOKyMeHTHMaA. JesilaH o Hocehux cTy60Ba 106por yIipaB/bakha jecTe
U OJIFOBOPHOCT. ¥ TOM KOHTEKCTY BPIIM Ce JleTa/bHa aHa/nu3a KOHKPEeTHUX
06.J1MKa IpaBHE 0/IFTOBOPHOCTH 3aM0CJEHHUX Y JIOKAJIHOj CAMOYTIpaBy (KPUBUYHA,
npeKplIajHa, JUCIUIIJIIMHCKA, U MaTepUjaJsiHa), aJiu ce mocebaH aKIieHaT CTaBJ/ba
Ha HOBe 00JIMKe OJIFOBOPHOCTU KOjU Cy ce y MehyBpeMeHYy jaBHJIM (€THYKaA
O/ITOBOPHOCT, OJITOBOPHOCT 300T HENOCTyHawa M0 oJJyKaMa He3aBHUCHHUX
Ap:KaBHUX opraHa H Jip.).

K/by4yHe peuyu: mpaBHaA Jp’kaBa, A06po yIlpaBJbakbe, jaBHA yIpaBa,
JIOKaJIHa CaMOoyTNpaBa, 0 rOBOPHOCT.
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ACCOUNTABILITY OF LOCAL GOVERNMENT
EMPLOYEES IN THE CONTEXT OF PRINCIPLES
OF GOOD GOVERNANCE

After establishing of the legal foundations of modern local self-government
in 2007, the Republic of Serbia has constantly modernized, refined and adapted
them to the wider context of reform of the entire public administration. The
whole reform was accompanied by a paradigm change in the operation of
the public and local government, as a decentralized part of the public sector.
In the 21st century, the principles of the rule of law and the state of law are
being upgraded with the principles of good governance, elaborated in the most
important national and international legal documents. One of the pillars of
good governance is accountability. In this context, the paper provides a detailed
analysis of the specific forms of accountability of employees in Serbian local
self-governments (including criminal, misdemeanor, disciplinary, and material
liability), with special emphasis on new forms of liability that have emerged in
the meantime (ethical liability, liability for failure to comply with decisions of
independent state bodies, etc.).

Keywords: rule of law, good governance, public administration, local
government, accountability (liability).
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YCTABHO OTPAHNYEIBLE 3AAYXEBA IPXXABE
KAO INIPUMJEP JPYIITBEHE OATOBOPHOCTH
ITPABHE HOPME

HoBa opujeHTanuja ycTaBHOI IIpaBa JeTa/bHUje TpeTHUpa NUTamwba yJore
Jp>KaBe Y eKOHOMCKOj NOJIMTUIIM U U3MeDy ocTaJior orpaHuyaBa MoryhHocTu
3a/ly>KeHOCTH JipKaBe Koja 3Hayu 3ay>K1Bamwe O6yayhux renepanuja. HapegeHo
ce TeMeJbU He CaMo Ha OJIUTUYKOM Bubhewy ofipeheHe Ap>kaBe HEro 3HayajHoO
M Ha 3axTjeBUMa EBponcke yHHUje Kpo3 JebUHHUCAle OJTOBOpPHHUje yJiore
Jip>KaBe y eKOHOMCKOj nosuTunu. 063upoM Ha HM3a30Be ca KojuM ce cycpehe
BocHa v Xep1ieroBrHa, y3 ocTaJjie 3eMJbe Y TPaH3UIIUjH, 61JI0 61 KOPHUCHO Jia ce
pasMoTpe opeheHe MO3MTUBHE MPaBHe Npakce Npu GopMysiandju GUcKaJHUX
npaBuJia Koja ce 0JJHOCe Ha peaJsiu3aldjy 6yiera. Y ToMm noryeqy tTpeba ucrtahu
NO3UTHUBHY [IPaBHY IPaKCy Y HOpMUpawky eKOHOMCKE NOJIMTUKE Y Pa3BUjeHUM
3eMa/baMa Koja Ce OrJie/ila y orpaHUYaBamy Tpollewma (a TUMe U CMambema
MOryhHOCTH cTBapama AedruuTa) U 3ayKUBamwa. [IpuMjep oBakBe nmpakce cy
duckasnna npaBuia yrpabenay Ycra CaBe3He Peny6suke thbemauke. OBakBUM
NpaBUJMMa Ce OrpaHUYaBa MoON NOJUTHUYKUX NpPeNCTAaBHUKA Ja Jjesyjy
NPOTHMBHO HAallMOHAJHUM JYTOPOYHUM HHTepecMMa y 006JlaCTU eKOHOMHje
KpO03 yCTaBHY 06aBe3y GHHAHCHUpaHa jaBHUX Pacxo/ia U3 TPEHYTHUX jaBHUX
NPUX0Ja, OAHOCHO Ha TepeT IPUX0Ja 0/, Ol0pe3uBamwa, ITO 3HAYM Ja TepeT
jaBHUX NpUXOJa CHOCe cajalliibe, a He IpeHOCU ce Ha 6yayhe reHepauuje
360r 3abpaHa y3uMatba KpearTa 3a notpebe jaBHUX pacxoja. To 64U CUTYpPHO
MOIJIO OUTH jeJHO OJ pjellierba Ha IPO6JieM areHT-NPUHLIMIIAJ KOjU Ce jaBJba y
NOJIMTUYKOM JjjesioBamby. [I0JIMTHYKY NpeACTaBHUL Y MOTY UMaTH KPaTKOpPOYHe
HHTepece, a 063UPOM Jia YIIPaBJbajy Ap>kaBoM MMajy Moh JijesioBamka y CKJAaAy
Ca TaKBUM HHTepecHMa KOjU yIrpoxKaBajy AYyTrOpo4YHe Jp>KaBHe HHTepece.
[Ipema Teopuju rpabanuy, npUHIMIALY, UMajy Makbe JOCTYNHUX UHPOopMaL1ja
Y BpeMeHa Jia ce CylpocTaBe TaKBUM JjesioBatbuMa. OBaj TUIl OrpaHUYemHa y
ycTaBy uMajy tbemauka u llIBuniapcka, a BehuHa 3emasba EBporncke yHuje npuje
yaackay EY Huje uMmasia orpaHudema AepuiuTa.

K/byuyHe pujeun: YcTaBHO orpaHuuYewe 3aJyXKewa, ApyLITBeHa
O/ITOBOPHOCT, EKOHOMCKA MOJTUTHKA.

243



International scientific conference "Responsibility in the Legal and Social Context”

Doc. Sedad Dedié, LL.D.,

Assistant Professor,

Faculty of Law, University of Zenica,
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CONSTITUTIONAL LIMITATION ON STATE
BORROWING, AS AN EXAMPLE OF SOCIAL
RESPONSIBILITY OF A LEGAL NORM

The new orientation of constitutional law addresses in more detail the
issues of the role of the state in economic policy and, among other things, limits
the possibilities of indebtedness of the state, which means borrowing of future
generations. This is based not only on the political vision of a particular country
but also significantly on the requirements of the European Union by defining a
more responsible role of the state in economic policy. Considering the challenges
facing Bosnia and Herzegovina, and other transition countries, it would be useful
to consider certain positive legal practices when formulating fiscal rules related
to budget implementation. In this respect, it is worth pointing out to the positive
legal practice in normalizing economic policy in developed countries, which is
reflected in limiting spending (and thus reducing deficits) and borrowing. Such
practice may be illustrated by the fiscal rules incorporated in the Constitution
of the Federal Republic of Germany. These rules limit the power of political
representatives to act against national long-term economic interests through
the constitutional obligation to finance public expenditures from current public
revenues, thatis, at the expense of tax revenues; it means that the burden of public
revenues is borne by the present generations and it is not passed on to the future
generations because of bans on taking out loans for public expenditure purposes.
This could certainly be one solution to the agent-principal problem that arises
in political action. Political representatives may have short-term interests and,
since they govern the state, they have the power to act in accordance with such
interests that threaten long-term state interests. According to theory, citizens
(principals) have less information available and less time to resist such actions.
Germany and Switzerland have this type of limitation in their constitutions, and
most EU countries had no deficit limits before joining the EU.

Keywords: constitutional limitation, state borrowing, social responsibility,
economic policy.

244



)

MebynapogHa HayyHa KoHbepeHIHja ,04rOBOPHOCT Y IPaBHOM U JPYIITBEHOM KOHTEKCTY

JAoy. op Mapko Jlumumpujeauh,
Jloyenm,
IIpasHu ¢pakyamem, YHueepsumem y Huwiy

OATrOBOPHOCT AP?KABE 3A EKOHOMCKE
AKTHUBHOCTH: IPUMEP YIIUCA HECABECHOT
JABHOT 1YTA (3AJMA)

[IpeameT aHasu3e y OBOM pajy jecTe yTBphuBame OUTHHUX obesexja
HecaBeCHOr jaBHOT Ayra (3ajMa) y caBpeMeHOM MOHEeTapHOM IMpaBy. Y ToM
KOHTEKCTY, Ce y PBOM /JieJly pajJia yKa3yje ce Ha rojaM, obeJiekja U OCHOBHe
$yHKIMje jaBHOI 3ajMa y TEOpHUjU U NpPAKCH MOHETApHOT ylpaB/bamka U
pa3MaTpajy OCHOBHU HNpPHUHUUINHU (YyrOBOpPHEe KJay3yJ/e) jaBHOT 3a4yKHUBaka
KOju 06e36ehyjy 6JlaroBpeMeHO cepBUCHpakhe A0CIeJUX HOBYAaHUX 06aBe3a
Y noAynupy GUHAHCHUjCKY OATOBOPHOCT U KpPeAUOUJIUTET YIHCHUKA jaBHOT
3ajMa. Y pyrom JeJy paja, ykasyje ce KOHLENT yIIKca HecaBeCHOT jaBHOT 3ajMa
Y ’eroBe KopeJialidje ca UMyHUTETOM JipKaBe 3a IpeJly3uMambe eKOHOMCKUX
aKTUBHOCTHU KoOje Ha TepeHY ¢HCKaJHOI M (PUHAHCHUjCKOI CyBepeHHUTeTa
HUCY CIIOpHe, aJIM Ce [0CTaB/ba NUTakbe OATOBOPHOCTH MOHETApPHUX areHara
(ueHTpaJsiHe 6GaHKe W areHliyje 3a ynpaBJbakbe jaBHUM YyroM) 3a LITETY Koje
MOI'y IpOy3pOKaBaTH y CBOM pazy. [IpegMeT HapouuTe aHa/1u3e y pajy jecte
notrpeba 3a LIMPOM yIOTPe6OM JOKTPUHE HeCaBeCHOT jaBHOT Jiyra Kao CpeicTBa
3alITUTE MOBEPUOLA Ja YIUCYjy 06Be3HULe T3B. AUKTATOPCKUX APKABHUX
perMa U IOTeHIMjaJIHO KOHCTUTYHCabe MehyHapoaHor cyAcKor dopyMa Koju
01 UMao OATOBOPHOCT J1a 6J1aTOBPEMEHO CIIpeYH Moc/iejulle HeCABECHUX jaBHUX
3ajMOBa paHUM OTKPHUBakbeM TaKBe JIOLe HaMepe KO/, Jip>KaBe AyKHUKaA U1
npoJyaBame Iepruo/ia HEONX0JHOT 32 UCTIMTHBAabe TAKBUX HaMepa IIpeJi caMo
3aKJbydere yroBopa, LITO je, IpeMa MULI/bERY ayTOpa, YCJI0B KpeAHOHUTHOT
Bohema NOJIMTHKE YIIpaB/bakba jaBHUM AYTOM.

K/byyHe pedyu: MOHETAapHO NMPABO, MOHETAPHO YIPaBJ/batbe, HECABECHU
jaBHU AyT, MOHETApHU CyBepeHUTET, lex monetae.
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Doc. Marko Dimitrijevié, LL.D.,
Assistant Professor,
Faculty of Law, University of Nis

STATE IMMUNITY FOR ECONOMIC ACTIVITIES:
THE EXAMPLE OF SUBSCRIBING AN ODIOUS
PUBLIC DEBT

The subject matter of analysis in this paper is the responsibility of the state
for economic activities and the essential features of an odious public debt (loan)
in contemporary monetary law. In this context, the first part of the paper focuses
on the concept and basic functions of the public debt in the theory and practice
of monetary management, where the author discusses the basic principles of
public borrowing which ensure timely servicing of overdue monetary obligations
and support fiscal responsibility and credibility of public loan subscribers.
The second part of the paper deals with the concept of an odious public debt
emission and its correlation with the state immunity from undertaking economic
activities that are indisputable in the field of fiscal and financial sovereignty but
they raise the issue of responsibility of public monetary agents (central banks
and public debt management agencies) for the harm they may cause to others
in their undertakings. In particular, the analysis in the paper focuses on the
need for a more extensive use of the doctrine of odious public debt, as a means
of protecting the creditors from subscribing to the so-called “odious” bonds of
dictatorial state regimes. The author also points to the need for establishing
an international judicial forum which would have the authority to prevent the
effects of an odious public debt in a timely manner by ensuring an early detection
of mala fides by the debtor state or extend the necessary period for examining
such intentions prior to the conclusion of the contract. In the author’s view, this
is a vital condition for the effective operation of credible public debt management
policies.

Keywords: monetary law, monetary management, odious public debt,
monetary sovereignty, lex monetae.
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IIpodp. dp Mupjana /[lpenosak-HeaHosuh,
BanpedHu npogecop,
IIpasHu ¢pakynamem, YHueepsumem y beoepady

ITPABA IIOJEAUHALLA U OBABE3E JIPZKABE Y
SAIITUTHU KBAJIMTETA BA3/1YXA

OcHOBY 3a pa3BOj MHCTUTYTA y 00JIaCTH 3alITUTe KBaJHUTeTa BasjAyxa
KOje /laHac No3Haje eK0JIOLUIKO NpaBo HaJsa3uMo joil y PumMmckom npaBy. Kpajem
npBe noJioBuHe Il Beka HaW/1a3MMO Ha GJIMXKY NOZlesly CTBApU Ha KOjy YKasyje
MapuujaH koju, nosasehu og MoryhHocTu Kopuinhewa cTBapH, Kao NocebHy
KaTeropujy M3/Baja CTBapU Koje KOPUCTE CBHU JbYJH U KOje He MOTY GUTHU
npeAMeT NpUBaTHe CBOjUHe (res communes omnum). CTBapuMa Koje Cy IO
NpUPOJHOM IIpaBy 3ajeJHAYKe CBMMa Hajpe Cy cMaTpaHe Ba3AyX U BoJa.
Y XXI Beky HapyllleH KBaJUTeT Ba3jyxa je of, cTpaHe CBeTCKe 3ipaBCTBeHe
opraHusalidje o3HayeH Kao BeJIMKM Y3POYHUK NoBehaHor 6poja ciyuajeBa
npeBpeMeHe CMPTHU Ha Iio6aiHOM HUBOY. Kako ce nojejuHal, HY Ha KOjU HAYUH
He MOXe JIMIIUTH Nocjaefuna Koje 3arabeme Ba3ayxa, BoJle UM 3eMJbUIITA
Y OILITEe CTame >XMBOTHE CpPeJilMHe MMajy Ha HeroBo 3JpaB/be W KBAJUTET
»)KMBOTA, NUTakbe Koje ce 0TBapa jecTe Koje IpaBHe MeXaHHU3Me 3alITUTe MOXe
KOPUCTUTHU MOjeJjuHal, CyouyeH ca 3arabemeM Koje mpeBa3usa3zd 3aKOHOM
Jl03BOJbeHEe I'paHulle npUucycTBa 3arahyjyhux matepuja y Ba3gyxy? A, 3aTum,
U NUTame Koje cy obaBe3de JpaBe Koje mpoususaase U3 paTUPUKOBAHHUX
MehyHapoHUX crlopa3yMa M O3WTUBHOT npaBa. UMajyhu y BuJly 3HadajaH 6poj
npejMeTay Be3M €a 3aliTUTOM Ba3Zyxa Koje HaJJa3uMO y NpaKcu 3alITUTHUKA
rpabaHa, aHa/siM3a NpUMeHe IpenopykKa Koje cy Npousallie u3 TUX MpeJMeTa
MOXe yKas3aTH Ha CTelleH ycarJalleHOCTH Mpey3eTUX ob6aBe3a U HUXOBE
IpUMeHe.

K/by4He pedyu: KBaJIMTET Ba3/yxa, IpaBHU MeXaHU3MH 3alITUTE, IpaBa
nojeAuHana, o6aBese AprKaBe.
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Prof. Mirjana Drenovak-Ivanovié, LL.D.,
Associate Professor,
Faculty of Law, University of Belgrade,

INDIVIDUAL RIGHTS AND RESPONSIBILITIES
OF PUBLIC AUTHORITIES IN AIR QUALITY
PROTECTION

The basis for institutional development relevant for protection of air quality
is found in Roman law. By the Late Roman Republic, forms of common property
(res communes omnium), including the air and water, were unquestionably
recognized as goods commonly used by all people. Thus, as noted by Marcian
(3rd century AD), the State did not have the right to permanently transfer res
communes omnium to a private person. In the 21t century, the World Health
Organization has identified the disrupted air quality as a major cause of the
increasing number of premature deaths worldwide. An individual cannot be
deprived of the consequences that the air, water or soil pollution and the general
state of the environment have on one’s health and quality of life, which raises
the issue of adequate legal mechanisms that could be used by an individual
facing pollution that exceeds the permissible emissions limits set for each air
pollutant. It further opens the issue of clarifying the state obligations stemming
from the international agreements and positive environmental law. The case law
encountered in the practice of the Serbian Protector of Citizens (ombudsman)
provides many examples that point to numerous inconsistencies in the system
of rights and obligations in air quality protection. In this paper, the author
analyzes of cases where the Protector of Citizens provided recommendations
and the course of their implementation by the public authorities. The analysis
is to indicate whether the rights provided by positive environmental law are
in compliance with the commitments to protect and to improve the air quality.

Keywords: Roman law, res communes omnium, air quality protection,
positive law, international agreements, positive law, ratified international
agreements, Protector of Citizens.
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IIpod. dp Maja Hacmuh,
BanpedHu npogecop,
IlpasHu ¢pakyamem, YHueepsumem y Huwiy

KOPIIOPATHUBHA OAT'OBOPHOCT 3A
INOITOBAIGE /bYACKHUX IIPABA

Hpeja o 3alITUTH JbYACKUX IIpaBa, Koja je cajpKaHa y NPBUM IIUCAHUM
yCTaBUMa, 3aCHOBAHa je Ha ogHocy u3Melhy rpahana u Ap>kaBHe BjacTu. bbuxosa
eceHlMja/iHa QyHKIH]ja je 06e36ehrBame nojpydja MHAUBHUAYAJIHE Ca1060/€ O
3axBaTa jaBHe BJIacTH. /laHac, MehyTUM, IpUBpeLHU Cy6jeKTH, TOCeOHO BeTuKe
MyJTMHaLlMOHAJIHe KOplopaluje, UMajy BpJI0 Ba>XHY YJIOTY Y APYLITBY; OHe
reHepuuly eKOHOMCKH pa3Boj, oapeDhyjy duHaHCHUjcKa ynaramwa, ajJu yTU4y 1
Ha OCTBapuBame U NOLITOBake JbYACKUX IIpaBa. YTULAj IOCJOBHOT CEKTOpa
Ha OCTBapuBame JbYyACKHUX NIPaBa je NUTalbe Koje je OTBOPEHO IIpe HEKOJIUKO
JlelleHHja, a/id ca y6p3aHUM pa3BojeM Koje ca cO60M HOCH AUTUTAJNHO 063,
Jlo6Hja Ha moce6HOj BaKHOCTU. CBaKaKo, KpLIekhe 0CHOBHUX IIpaBa 0J] CTPaHe
NpUBAaTHUX aKTepa HUCY TeHepucaJle AUTUTA/HE TEXHOJOrHje, ajlu je ’heHOM
IpUMEHOM KOpIOpaTUBHA OJITOBOPHOCT IOCTaJja Ba)kaH M He3ao6UJIa3HU
eJleMeHT LM per KOHLeNTa- 0JHOCA N0CJI0Bawka U JbyJCKUX IpaBa.

[luTamke KOpHNOpaTUBHE OATOBOPHOCTH 3a MOIITOBakE JbYACKUX IpaBa
npesAcTaBJ/ba jeiHO 0oJf HajBehux M3a30Ba /bYACKUX NpaBa y 21. Beky. Passor
TOME je YMHbeHUIA Jla 0BO MUTake peJU3ajHUupa TpaAULMOHAJHU KOHLENT
JbYACKUX IIpaBa, Koja MnoJpasyMeBa Jia je ApkaBa 0JrOBOPHA 3a MOLITOBAME
JbYACKUX NpaBa. TuMe ce Mewa napajurma 3allTUTe JbYACKUX NIPaBa, jep ce
y HOBUM ycJioBUMa noctojeha mpaBuJia He MOTY JAUPEKTHO NPUMEHUTHU Ha
aKTHBHOCTHM NpPUBpPeJHUX cybjekaTa, Beh 3axTeBajy HOBa MpaBuJja Koja he
YBECTH U pery/jrcaTh KOpHopaTHUBHY OJITOBOPHOCT 3a NOLITOBAaHE /bYACKUX
npasa.

[luJb pasa je fa moKylia /ja 0ATOBOPH Ha MUTakbe Jia JIM ce y HocTojehum
OKOJIHOCTUMa MOXe YCNOCTaBUTH edHKacHa OJTOBOPHOCT Kopropauuja 3a
noBpeJie JbyACKUX MpaBa. [lo/1a3Hy OCHOBY 3a 0BaKBY aHaJU3y NpeAcTaB/bahe
noctojehr HOpMaTUBHU OKBUP, KOjH je yCIOoCTaBJ/beH Ha Me)yHApOJHOM IJIaHY.
KopnopaTruBHa 0ATOBOPHOCT 3a NOIITOBake JbyACKUX IpaBa 6uhe nocMaTpaHa
y cBeTJy PykoBojehux Hauesa YjequmbeHUX Halldja O [IOCJ0BAaWkY U JbY[CKUM
npaBuMa, EBpoIicke KOHBeHIMje 3a 3alUTUTy JbYACKHUX IpaBa, Kao U U3
HallMOHAJIHE yCTaBHe NepIeKTHUBe.

K/byyHe peum: KoprnopaTHBHa OJTOBOPHOCT, JbyJiICKa IMpaBa, yCTaB,
PykoBosieha Havena YjeaumeHUX HalMja O MOCJOBAWBY U JbYICKUM IPABUMa,
EBporicku cys 3a Jby/iCKa IpaBa, yCTaB.
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Prof. Maja Nastié, LL.D.,
Associate Professor,
Faculty of Law, University of Nis

CORPORATE RESPONSIBILITY TO RESPECT
HUMAN RIGHTS

The idea of protection of human rights, which was enshrined in the first
written constitutions, was based on the relationship between citizens and the state
authority. Their essential function was to secure an area of individual freedom
against the interference of public authority. However, today, business enterprises,
especially large multinational corporations, play a very important role in society;
they generate economic development, work on financial investments, but also
have a considerable impact on the exercise and observance of human rights.
The impact of the business sector on the exercise of human rights is an issue
that was opened a few decades ago but, given the rapid developments brought
about by the digital age, it is increasingly gaining weight and relevance. While
digital technologies certainly did not generate the violation of the fundamental
human rights, their implementation has contributed to developing the concept
of corporate responsibility, which has become an important and indispensable
element of the broader relationship between business and human rights.

The issue of corporate responsibility to respect human rights is one of
the greatest human rights challenges of the 215 century. It has redesigned the
traditional concept of human rights, which implies the state duty to observe
and protect human rights. It implies a change in the paradigm of human rights
protection. In the new circumstances, the existing rules cannot be directly
applied to the activities of business enterprises; it ultimately calls for enacting
new rules that will introduce and regulate corporate responsibility to respect
human rights.

This paper is an attempt to provide the answer the question whether it is
possible under the current circumstances to establish the effective system of
corporate responsibility for the violation of human rights and ensure their full
observance. The starting point for such an analysis will be the existing normative
framework established at the international level. The corporate responsibility
to respect human rights will be considered in the lights of the United Nations
Guiding Principles on Business and Human Rights, the European Convention on
Human Rights (ECHR) as well as from the national constitutional perspective.

Keywords: corporate responsibility, human rights, UN Guiding Principles
on Business and Human Rights, ECHR, Serbian Constitution.
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bophe Mapkoeguh,
Acucmenm,
IIpasHu ¢pakynamem, YHusepsumem y beoepady

HEIIOCPEJJHO BPHIEILE CYBEPEHOCTHU Y
PENNYBJIMLIU CPBUJU - ITIPABO
OArOBOPHOCT

lu/b paja je fa yKake Ha HOpMaTHBHA pellelkha U BbUXOBY NIPUMEHY Y
06J1aCTH HEeNoCpeHOT Bplliekha CYBepeHOCTH 0/ CTpaHe rpabaHa, KOHKpeTHO
Ha NpaBHU [0JIOKA] W IMPUMEHY HWHCTUTYTa HapoJHe WHUIMjaTHUBE U
pedepeHayMma. Buie o 4eTBpPT Beka oJ yBohewa CTpaHAYKOr MJypaJu3Ma
U Bpahama Ha cTase JiubGepasHO-IeMOKpPATCKe YCTAaBHOCTU NMPUKJAJLAH CY
MOBOJ| /1a Ce YYMHU OCBPT HAa MHCTUTYTe KOjU OU Tpebaso Ja 3ay3uMajy
Ba>XHO MeCTO Y CBAKOM JleMOKPaTCKOM JpYLITBY, KA0 CBOjeBPCHU KOPEKTHUB
¥ MoryhHoCT fa rpahaHu aKTUBHUje yYeCTBYjYy y HOJTUTUYKOM KUBOTY CBOje
3ajegHule. Aytop he nokywaTu Ja carsiefia npo6Jem ca Tpu acnekTa. Hajmpe,
ykasahe ce Heyck/aheHocT noctojeher 3akoHa o pedepeHAyMy U HapOAHO]
MHULUjaTUBU ca BakehUM YcTaBOM (MaKo je pOK 3a HeroBo ycarjaliaBame
Ca HajBUILIMM NIPaBHUM aKTOM UCTeKao Npe BULIE OJ BaHAECT rOiMHA), Kao 1
Ha HBeroBy CBOjeBpPCHY 3acTpeJiocT (nocjeama u3MeHa BpuieHa 1998). [pyro,
6uhe aHaJiM3WpaHa MpaKca ynoTpebe 0Ba 1Ba UHCTUTYTAa TOKOM MPOTEKJIE TPU
JLeneHuje; U Tpehe, 6uhe yuynmeH Nokyliaj Aa ce yKake Ha IOTeHLAjaJHY (He)
0/ITOBOPHOCT 3a TPEHYTHO CTake, Kao U Ha IOTeHLUjaHe ,BUHOBHUKe”. TpeheM
acnekTy 6uhe nmokJiokeHa noce6Ha MaXKka U TO TAKO IITO he ce KPUTHUYKU
nocMaTparTH paJl HajBUIIMX OpraHa Kao wro cy HapogHa ckynmtuHa, Braga u
YcTaBHU CYA; a/ld 1 aKTUBHOCTH MOJIMTUYKUX CTPaHaKa Kao U caMux rpahana.

K/by4yHe peuyu: HenocpeaHOT BpIlekha CyBEPEHOCTH, IPABO, OATOBOPHOCT,
HapoJiHe UHUIHjaTHBe, pedepeHyM. 3aKOoHa 0 pedepeHIYMYy U HAPOJHO]
WHULMjaTUBHU.
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DPorde Markovié,
Teaching Assistant,
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DIRECT DEMOCRACY IN THE REPUBLIC OF
SERBIA: LAW AND RESPONSIBILITY

The aim of this paper is to point out the normative solutions and their
application in the field of direct exercise of popular sovereignty. In focus will be
the legal regulation and practice of the citizens’ initiative and the referendum.
More than a quarter of a century since the party pluralism and the liberal-
democratic constitutionalism were reintroduced in Serbian system, itis a suitable
occasion to re-examine the institutes which should occupy an important place
in any democratic society. Those institutes should be a corrective mechanism
and an opportunity for citizens to participate more actively in the political life
of their community.

The paper examines this problem from three aspects. Firstly, the author
will analyze the inconsistency of the existing Act on Referendum and People’s
Initiative with the current Constitution of Serbia (although the deadline for
its harmonization with the supreme legal act expired more than twelve years
ago), and its obsolescence (last amended in 1998). Secondly, the practice of
using these two institutes over the past three decades will be examined too.
Finally, an attempt will be made to critically consider the (ir)responsibility of
the highest institutions, such as the National Assembly, the Government and
the Constitutional Court, as well as the activities of the political parties and the
citizens themselves.

Keywords: direct democracy, law, responsibility, citizen participation,
initiatives, referendum.
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IIpodp. dp HpeHna Ilejuh,
PedosHu npogpecop,
IIpasHu ¢pakynamem, YHusepsumem y Huuwiy

YCTABHH CY/1 U IPABHA O/ITOBOPHOCT
IIE®A IPYKABE

YcTaBHO CYJCTBO je Ba)KaH UHCTPYMEHT 3a YCNOCTaBJ/bakbe ,dyBapa’
006jeKTUBHOr NpPABHOT MOpeTKa y HOBUM CUCTEMHMA KOjU CY yBEJU Hadeso
noJieJsie BJIACTH, a y Koje ce Moxe y6pojutu u Cpouja. [lo3uimoHUpaH Ha Mpeceky
IpaBa U NOJUTHKE, 0/l YCTABHOT Cy/ia Ce 0YeKyje /la CTBOPU KOXepPEHTaH CUCTEM
3alITUTE YCTAaBHOCTH HE CaMO KPO3 HOPMaTUBHY KOHTPOJY, Beh U y ogHOCYy
Ha HOCHOILe NMOJUTHYKe BJACTU. YCTAaBHO CYyACTBO Tpeba Ja 0CTBapU CBOjY
byHK1Mjy Tako wWTo he NocTaTH rapaHT cTabU/He Mepe YCTaBHOCTH Y CBUM
rpaHaMa 4 Ha CBUM HUBOMMa BJIACTH. ¥ [IU/by KOH3UCTEHTHE HHTEPIpeTaLHje
yCTaBa, YCTAaBHOCY/CKA jypUCIpyAeHIIMja UMa oAroBapajyha oBJiauihema y
norJjiely npaBHe 0JrOBOpPHOCTHU leda JpkaBe. Y NMpaBHO] Ap>KaBU BJIACT ce
He MOX€e O/IBOjUTH O/ O[ITOBOPHOCTHU, TayHHje BJACT ce Kpehe y rpanunama
Ha/JIe;KHOCTH M OHa U/Jie y apy ca oAroBopHoiuhy Hocusana BaacTu. [I[paBHa
OJITOBOPHOCT Lieda Ap>KaBe je OMIITe PenybJrKaHCKO HauesI0 Koje ce IpUMemyje
y CBUM QpopMaMa Io/ieJie BJACTH, aJIk yCTaBHA GopMysialiuja o ,oBpeay ycTapa”,
Kao OCHOB 0/JITOBOPHOCTH Lieda ApKaBe, CaipXHU Y cebu eJleMeHTe HajMame /iBa
006J1MKa 0ITOBOPHOCTHU. Y OCHOBH, pajiy ce 0 KPpUBUYHOj OJITOBOPHOCTH, Kao U
KOJi APYTUX BUCOKUX Jp>KaBHUX PyHKLMOHepa. MehyTum, npuposa u 6uhe
caMor JieJ1a ca HeoZpeheHOM caJipKMHOM, KOja HUje TpeliU3upaHa YyCTaBoOM (Kao
HU KPUBUYHHUM 3aKOHOJABCTBOM), 0CTaBJbajy MOTYhHOCT Jja ce JIAKO CKJIU3HE
Ha TepeH NOJMTHUYKE OATOBOPHOCTH. Jla 6U ce U3 OBe NMOTEHLMjaJIHe 3aMKe
M3alljio, IOTPe6HO je Y OCTYNKY 3a yTBphUBae 0ATOBOPHOCTH lieda JpKaBe
npeJBUJeTH KOHAYHY HaAJIeXKHOCT YCTAaBHOT CYZa. YCTaBHU CY/[, KAa0 He3aBHUCaH
yCTaBHU OpraH, pacnoJa)e yCTaBHHUM ayTOPUTETOM M NpodecHOHaJTHUM
KanauuTeToM Ja YTBpPAU eslieMeHTe NpaBHe oJAroBopHocTH. Lumb paja je
Jla YKa)ke Ha KOHTPAJUKTOPHOCT YCTABHOT pellierha Y HAIMOHAJHOM ITPaBy
Peny6siuke Cpbuje y noryefy nNocTynka yTBphuBawa NpaBHe OATOBOPHOCTH
meda apxKaBe.

K/by4He peuH: ycTaBHO CY/JICTBO, jypUCIPYAEHIIUja, IPaBHA OITOBOPHOCT
meda apKaBe.
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Full Professor,
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THE CONSTITUTIONAL COURT AND LEGAL
RESPONSIBILITY OF THE HEAD OF STATE

The Constitutional Court is an important instrument for establishing the
“guardian” of objective legal order in the new systems that have introduced the
principle of separation of powers, which may include the Republic of Serbia.
Being positioned at the intersection between law and politics, the Constitutional
Court is expected to create a coherent system of constitutional protection by
exercising not only the normative control but also the constitutional control
over the holders of political power. Constitutional jurisprudence should fulfill its
function by guaranteeing a stable measure of constitutionality in all branches
and at all levels of government. In order to ensure consistent interpretation of
the Constitution, constitutional jurisprudence should have relevant authorities
in terms of establishing the legal responsibility of the head of state. Under the
rule of law principle, the power cannot be separated from responsibility. More
precisely, state authorities should exercise their powers within the limits of
their jurisdiction and the power goes hand in hand with their responsibility.

The legal responsibility of the head of state is a general republican principle
which applies in all forms of separation of powers. Yet, the notion of “violation
of the constitution”, as the legal ground for establishing the responsibility of the
head of state, contains elements of at least two forms of responsibility. Basically,
itincludes criminal liability, which pertains to all other holders of constitutional
power. However, the nature and the substance of the criminal act are quite
vague in terms of content, and they are not specified either in the Constitution
or in the Criminal Code. It provides latitude for sliding into the field of political
responsibility. In order to overcome these potential threats, it is necessary to
envisage the final jurisdiction of the Constitutional Court in the procedure for
establishing the responsibility of the Head of State. As an independent authority,
the Constitutional Court has the constitutional power and professional capacity
to decide on the elements of legal responsibility. The paper aims to point out to
the contradictory solutions in the national law of the Republic of Serbia regarding
the procedure for establishing the legal responsibility of the Head of State.

Keywords: Constitutional Court, jurisprudence, head of state, legal
responsibility.
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IIpodp. dp Baadau Ilempos,

PedoeHu npogpecop,

IIpasHu ¢pakyamem, YHusepsumem y beozpady,
Cyduja YcmasHoe cyda Penybauke Cpbuje

MHUHUCTAPCKA OATOBOPHOCT Y
CABPEMEHOM ITAP/IAMEHTAPHOM CUCTEMY

Y papy, ayTop Hajnpe faje IpUKa3s eBOJyLMje MUHUCTApCKe 0 TOBOPHOCTH
y napJaMeHTapHOM CHUCTeMy — OJ, MHJUBHU/JAYyaJiHe, Ha MOYeTKy HacTaHKa
napJjaMeHTapy3Ma, Ka KOJIeKTHBHOj (COJIMJapHOj) OATOBOPHOCTH BJaJe, Aa
6u ce y jeiHOM mepuony (Apyra nosioBuHa XX Beka) U 0Ba OJTOBOPHOCT VY
no6poj Mmepu u3obudajusa. Kpajem mpouwior v y npBuM rojiHaMa OBOT BeEKa,
YHMHU Ce, [ja [,0J1a3H1 10 IOBpaTKa MHAWBU/lyaJHe OATOBOPHOCTYU MUHUCTApA,
C TUM [ia Ce OHA OYUIJIEJJHO peaJsid3yje BHUIlE Kao MOJUTUYKA OLTOBOPHOCT
y LWIMpeM CMHUCJY — OATOBOPHOCT IpeJ jaBHUM MHbeHeM, Hero Kao yCTaBHaA
OZrOBOPHOCT NpeJ Nap/aMeHTOM, Ydja KOHTpoJIHa GYHKIIMja HaJl U3BPLUIHOM
Biaihy y BehHHU caBpeMeHUX Jip>KaBa HUje joll YBeK J0BOJbHO Ojavyasia. AyTop,
II0OTOM, aHAJIU3UPa eJIeMeHTe MUHUCTApCKe 04rOBOPHOCTH, Ka0 U pa3JIMKOBame
u3Meby JiBe BpCTe OATOBOPHOCTH, KOje 6ap TEOPHjCKU HUje TEIIKO pa3JyyUTH
- NOJIMTUYKE OZIFOBOPHOCTU U KPUBUYHE OATOBOPHOCTU MUHUCTapa. [loTBpAy
Jla je OBO aKTYyeJIHO U Ba)XHO NUTame Jaje U BeHenujaHcka KoOMHUCH)ja, Koja
ce mbUMe 6aBUJIa Npe HEKOJIMKO rojuHa. HamocseTky, ayTop ce ocBphe u
Ha YCTaBHY U MOJIMTUYKY cTBapHocT Cpbwuje. /la M yCTAaBHO YCTPOjCTBO U
ycTaBHa Ky/aTypa y Cpbuju npefcTaB/bajy OCHOB M OKBUP 3a peasiv3alujy
VH/JUBH/YyaJHe O rOBOPHOCTH MUHUCTapa? 3alliTo U Jja/be HeEMa pa3pellemna
Y H3IJlacaBalba HeloBepewa MUHUCTPHUMA, a OCTaBKe Cy NpaBU KYPUO3UTET
y HalleM MOJUTUYKOM KUBOTY? AyTop he, y nokyliajy Aa oAroBopy Ha OBa
NUTaka, U3HETHU CBOje MHUII/beHE O TOMe 3allTO je joll paHo 3a yBohemwe
L2AUCTHjer” napjaMeHTapr3Ma O/ 0BOT, KOjU BUIIe Y IPAKCH, HETO Yy YCTAaBHO]
HOpMHY, IToAceha Ha oynpe3uieHhjaau3aM.

K/byuyHe peuM: HHAMBH/yaJHA OATOBOPHOCT, KOJIEKTUBHA O/ATOBOPHOCT,
yCTaBHA OJrOBOPHOCT, MOJUTHUYKA OJFOBOPHOCT Y IIKPEM CMHUCJY, KpUBUYHA
O/ITOBOPHOCT, MapJlaMeHTapHu3aM.
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Full Professor,
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MINISTERIAL RESPONSIBILITY IN THE
CONTEMPORARY PARLIAMENTARY SYSTEM

The author gives an account of the evolution of ministerial responsibility in
the development of parliamentary system, ranging from individual ministerial
responsibility at the outset of parliamentarism to the collective (solidary)
responsibility of the government, which was (to a considerable extent) distorted
inthe second half ofthe 20" century. At the end ofthe 20" and the beginning of the
21 century, there seems to be a revival of individual ministerial responsibility.
Yet, individual ministerial responsibility is clearly exercised as a political
responsibility in a broad sense (responsibility to the general public) rather than
responsibility to parliament, whose control function over the executive has not yet
been sufficiently strengthened. The author analyzes the elements of ministerial
responsibility, as well as the two types of ministerial responsibility: political
responsibility and criminal liability. The topicality of individual ministerial
responsibility has been confirmed by the Venice Commission, which tackled
this issue in its report several years ago. The author also gives a short account
of the Serbian constitutional and political reality. Do the Serbian constitutional
system and constitutional tradition provide the basis and relevant framework for
exercising ministerial responsibility? Why do we have no examples of political
dismissal or vote of no confidence in ministers, or ministerial resignations in
our political life? In an attempt to respond to these questions, the author will
explain why it is too early to introduce real (“purer”) parliamentarism instead
of the current form which in practice (more than in the constitutional norm)
bears a resemblance to semi-presidentialism.

Keywords: individual responsibility, collective responsibility, constitutional
responsibility, political responsibility in a broad sense, ministerial criminal
responsibility, parliamentarism.
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(HE)O/JrOBOPHOCT HEMTOCPE/IHO
W3ABPAHUX HOCHJIALIA IPKABHUX
OYHKIIHJA

OZATrOBOPHOCT HOCHJIALA MOJUTHYKUX PYyHKIHja je jeAHA 0y OCHOBHUX
KapaKTepUCTUKA AeMOKpaTCKUx cucteMa. To ce ojHOCH 1 Ha HOCHOLe QYHKILIHja
KOju Cy MaH/JaT 32 BbUX0BO 06aB/bakbe 106UIU 0/ rpahaHa, Ha HENOCpeJHUM
n36opuma. OATOBOPHOCT UMa Pa3JIHIUTe 001MKe. OCUM NMOJUTHUYKE U IPAaBHE
O/IFCOBOPHOCTH KoOja ce Hajuelrhe moBe3yje ca ob6aBsbatbeM QYHKIHje Hieda
JAp:KaBe, U3 YUIbEHHUIE HelmocpeAHOr HM360pa, cMaTpaMo Ja MOCTOjU jeAaH
noce6aH 0O6GJHMK OJIFTOBOPHOCTH H3ab0paHUX HOCHOLIA JipKaBHe QYHKIHje
npeMa ApyuTBy, rpahaHuMa, 0JHOCHO 6MpayvrMa KOjU Cy IJIacaJiu 3a BbUX U
BUX0Ba NIOJIUTHUYKA onpe/jje/bera. OBaj aceKT 0ZJ0rOBOPHOCTH OJHOCH Ce Ha
MOCJIAaHUKE, 3 IOCMATPaMO ray KOHTEKCTY IO TOBakha U360pHe BoJbe rpahaHa.

Y paay ce aHa/iM3upa NUTakbe 0JTOBOPHOCTHU NpeJicjeJHUKA penybanKa
3eMaJba OKPY’Kerha, y pKaBaMa HacTaJIMM Ha TJIy GUBIIe JyrocjaByje, y KOjuMa
cewed gp>xkaBe 6Mpa HA HENOCPEJHUM U360puMa. AKlieHaT he GUTH Ha yCTaBHUM
HOpMaMa Koje ce 0JJHOCe Ha pasJiore U NoCcTynak yTBphruBamwa 0ATr0OBOPHOCTH
meda ApKaBe, Te YJIOTY YCTABHOT CYAA Y IOCTYNKY U OJJIYYUBAKY O ONTYKOH.
AyTop 3amaxa fAa cy medoBH Ap:KaBa UCTOBPEMEHO U JIMJEPH CTPaHKe Koja
JIOMUHMpA y TapJIaMeHTYy, Te I0CTaBJ/ba NUTakbE, Aa JIU OU Y TAKBOM aMOUjeHTY,
y CJIy4ajy moBpeJie yCTaBa, 3aMCTa U JOILJIO JI0 OCTYIKA yTBphUBakha IbUX0Be
O/ZiIFOBOPHOCTH.

OanroBopHoOCT 1weda ApxaBe yTBphyjy ycTaBU HaBeJAEeHUX Jip>KaBa, OCUM
YctaBa buX. Y paay ce ykasyje Hanpo6JieM y BULY HENTOCTOjatha YyCTABHUX HOPMU
3ayTBphUBame MpaBHe U IOJUTHUYKE 0ITOBOPHOCTH YaHoBa [IpescjeqHUIITBA
BuX, mTo uMa 3a noc/bejULly HbUX0BY HEOTOBOPHOCT U HEMOT'YNHOCT OMO3UBa,
OJLHOCHO paspjelliera, a 3aTUM heMo NprUKa3aTH HeJ0BPLIEHOCT HOPMAaTUBHOT
OKBUpaA 3a yTBphUBawme 0ACOBOPHOCTH M ONO3MBA HeNocpeJHO H3abpaHor
npejcjefHrMKa Peny6yuke Cpricke.

AyTop ucTpaxyje U BeoMa 4ecCTy I10jaBy, IPUCYTHY NOC/beJHUX HEKOJNKO
roHa y MoJUTH4YKo] npakcu buX u Penmy6suke Cpricke, a 0JJHOCHU ce Ha
npeJiacKke NocjaHuKa (0/100pHUKA), HAKOH U360pa, U3 jeIHe ¥ IpyTe MOJUTHYKE
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CTpaHKe CYNpOTHe MOJUTHUYKe OpHUjeHTalluje, U3 ONO3ULUje y BJaajajyhe
CTPYKTYPpe, Te 3acTylama Jpyrayujux NoJUTHKa U CTaBOBA 0J] OHUX Koje Ccy
HW3HOCUJIY NMpPHje u360pa U HA OCHOBY KOjUX Cy A0OWJM MaHAAT of rpahaHa.
YTBphuBame O0JrOBOPHOCTH HENOCpPeAHO H3abpaHMX HOCHUJALA Jp>KaBHe
BJIaCTH je OrpaHUYeHO N0CTOjalkeM UMYHHUTEeTA U CJI060JHOT MaH/aTa, aJlk TO
He 6M CMjeJIo Ja JoBe/ie 10 O/ICYCTBa MOpaJiHe 0JrOBOPHOCTH NOCIaHMKA TpeMa
rpabaHuMa U ApyIITBY Y LjjeJIMHU. AyTOp cMaTpa [ia je ynpaBo U3UrpaBambe
u3bopHe BoJbe rpahbaHa oj cTpaHe MOCJaHMKa, IOKas3aTe/b OJCYCTBa
O/ITOBOPHOCTH Y APYLITBEHOM KOHTEKCTY.

K/by4yHe pujedyd: OoJroBOPHOCT, YCTaB, NpeAcCjefHUK penyoJIHKe,
NOCJIAHHUK, U360pH.
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(UN)ACCOUNTABILITY OF DIRECTLY ELECTED
HOLDERS OF STATE FUNCTIONS

The responsibility of holders of political offices is one of the basic features
of democratic systems. This refers to holders of offices who have been mandated
by citizens in direct elections. Responsibility takes many forms. In addition to
the political and legal responsibility that is most frequently associated with
the performance of the office of the head of state, as a result of direct election,
there is a special form of responsibility (accountability) of elected state officials
towards the society, citizens, or voters who voted for them and their political
orientation. The concept of accountability applies to Member of Parliament and
itis viewed in the context of respect for the citizens’ electoral will.

The paper analyzes the issue of responsibility of the presidents of the
republics in the states created in the territories of the former SFR Yugoslavia,
where the head of state is elected in direct elections. The author focuses on the
constitutional norms relating to the reasons and procedure for establishing the
responsibility of the Head of State, and the role of the Constitutional Court in
the procedure and adjudication on the charges. Considering that heads of state
are concurrently the leaders of the dominant party in parliament, it gives rise
to the question whether the procedure for establishing their responsibility in
case of violation of the constitution would indeed be initiated or instituted in
such an environment.

The responsibility of the Head of State is determined by the constitutions
of these states, except for the Constitution of B&H. The paper draws attention
to the problem of the lack of constitutional norms for determining the legal and
political responsibility of the members of the B&H Presidency, which results in
their unaccountability and lack of procedural instruments for their revocation or
discharge. Then, the author elaborates on the incomplete normative framework
for determining the responsibility of the directly elected President of Republika
Srpska and instituting the recall procedure.

The author also explores another very frequent phenomenon, which has
been present in the political practice of B&H and the Republic of Srpska in the
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past few years; it refers to the transfer of MPs (deputies) after the election from
one political party to another party of opposite political orientation, from the
opposition to the ruling structures, as well as to the phenomenon of advocating
completely different policies and attitudes than those that were put forward
before the election, on the basis of which they received a mandate from citizens.
The process of establishing the responsibility of directly elected power-holders
is limited by the institutes of immunity and a free (parliamentary) mandate.
However, this should not lead to the absence of moral responsibility of the elected
deputies towards citizens and the society as a whole. The author considers that
abuse of or interference with the citizens’ electoral will by the MPs (deputies) is
a clear indication of the absence of responsibility in the specific social context.

Keywords: responsibility, constitution, president of republic, MP (deputy),
elections.
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NU3b0OP U MAHJAAT CYAUJAY BOCHU U
XEPIETOBUHU: HEKA IINTABA
OCTBAPUBAIbA CYJACKE CAMOYIIPABE

Cyncka camoynpaBa, cxBaheHa y muMpeM CMUCJAY Kao NOCTOjakbe M
GYyHKIMOHUCAKe THjesla Ca HajMame jeJlHHUM 4JaHOM W3 pejia CyAuja, Koja
nocjeayjy u3BjecHa oBJialihema y Norjiejy CyJAcCKe aJMUHHUCTpalLdje U/uau
Kapujepe cyAuja, 4ecTo je TpeTUpaHa Kao IaHalleja 3a cBe Ipo6JieMe yrpaB/batba
cyactBoM (Kosar, 2018). HajsHauajHuju u3pa3 jayama CyJCKe caMoyIlpaBe
y €BPOINICKUM 3eMJ/baMa U y CBUjeTy NMpejcTaB/ba yBohemwe caBjeTa Cy[CTBa.
CaBjeTHu cyAcTBa UMajy 3Ha4ajHy y/10ry y 06e36jehuBamy CyAcke HE3aBUCHOCTH,
Kao BUTAJIHOT Ipe/ycioBa (MpUHIMNA) BJaJaBuHe npaBa. OHU CY ,,0CMUILbEHU
Tako Jia u3/Boje PyHKIMje HMMEHOBawa, OJJIyYMBama O HalpejoBamy U
JUCLUIIJIMHCKOI KaXKihaBama CyJAHuja U3 CTpaHA4YKOI MOJUTHUYKOI IpoLeca,
00e36jehyjyhu ucTOBpeMeHO H3BjecTaH HHBO oJiroBopHocTH” (Garoupa,
Ginsberg, 2009: 106). Illoc/begmpux roguHa, MehyTUM, cBe Behu 6poj ayTopa
NOYMHbEe [la IpeNo3Haje YUbeHUILY [ia YCIOH CYCKe caMoylnpaBe MOXe JJ0BECTU
Jlo ,CTBapama HOBUX KaHaJia nosiMtusaiuje cyacrea” (Kosar, 2018: 1571).

Paj ce 6aBu nuTamkuMa u36opa cyauja y BocHH W XepleroBuHu u
CUTYPHOCTHU CYJMjCKOT MaHJAaTa. Y NpBOM Jujeny paja 6uhe aHa/usupaH
MoJies ulbopa cynuja y bocHu u XepreroBuHu U ynopeheH ca oCHOBHUM
MeToJilaMa u3bopa cyauja npuxsaheHum y 1pyrum semsbama. [loctynak usz6opa
4yJjaHOBa Bucokor cyzackor u Ty:Kuadkor caBjeTa (THUjesia KOMe je NOBjepeH
n360p cyauja y bocau u XepieroBuHu), Takohe he ce moJBprHyTH aHaJMU3H.
Y npyrom gujeny 6uhe aHa/iM3MpaHa NUTamka Koja ce 0JHOCE Ha CUTYPHOCT
MaHJaTa cyAuja. ¥ paay he 6UuTH pasMoTpeHe U peJieBaHTHe Mpenopyke
BeHenujaHcke koMucHje U EBpOIICKe KOMHUCHje, Kao U IIpenopykKe cajpaHe y
HeZlaBHO 006jaB/beHOM EXCIEpTCKOM M3BjelITajy 0 NUTambUMa BJIaJlaBUHe TpaBa
y bocHu u XeprieroBuHu.

K/byuyHe pujedu: cyacka camoymnpaBa, CaBjeTH CYACTBa, U360p cyauja,
CY[IMjCKH MaH/aT.
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SELECTION AND TENURE OF JUDGES IN BOSNIA
AND HERZEGOVINA: SOME ISSUES IN
EXERCISING JUDICIAL SELF-GOVERNMENT

Judicial self-government, broadly understood as the existence and
functioning of the institutions with at least one judge that have some powers
regarding court administration and/or judicial careers, has often been treated
as a panacea for all problems of court administration (Kosar, 2018). The most
important manifestation of strengthening the judicial self-government in
European countries and worldwide is the introduction of judicial councils.
Judicial councils have an important role in securing judicial independence as a
crucial precondition (principle) of the rule of law. They are “designed to insulate
the functions of appointment, promotion and discipline of judges from the
partisan political process while ensuring some level of accountability” (Garoupa,
Ginsberg, 2009: 106). In recent years, however, an increasing number of authors
have begun to acknowledge that the rise of judicial self-government may lead to
“the creation of new channels of politicization of judiciary” (Kosar, 2018: 1571).

This paper deals with issues of selection of judges in Bosnia and Herzegovina
and the security of judicial tenure. In the first part of the paper, the model of
selection of judges in Bosnia and Herzegovina will be analyzed and compared with
the main judicial selection methods adopted in other countries. The procedure
for the election of members of the High Judicial and Prosecutorial Council (the
body entrusted with the selection of judges in Bosnia and Herzegovina) will
be analyzed as well. In the second part, the issues related to the security of
tenure of judges will be explored. In the paper, the relevant recommendations
of the Venice Commission and the European Commission will also be taken into
consideration, including the findings of the recent Expert Report on Rule of Law
issues in Bosnia and Herzegovina.

Keywords: judicial self-government, judicial councils, selection of judges,
judicial tenure.

262



MebhynapogHa HayyHa KoHepeHnHja ,04rOBOPHOCT ¥ MPaBHOM U JPYIITBEHOM KOHTEKCTY”

JAoy. op Carsa I'nuzuh,
Jloyenm,
IIpasHu ¢pakynamem, YHusepsumem y beozpady

OArOBOPHOCT MOHAXA 'Y IIPABHOM U
APYIITBEHOM KOHTEKCTY

ToxoM ucTtopuje y xxuBoT LipkBe npojupana je sbyAcka BoJba, KeJsehu
Ja ce y woj yTBpAu. O enoxe uMnepatopa KoHcTaHTHHA y LIDKBEHOj CBECTH
CTacaBa u/eja ia ce 0OCHOBHO HadyeJI0 OpraHu3anyje pKBeHOT »KUBOTa HaJIa3U
y cdepu npaBa. MehyTuM, 3a pa3jiuKy 0Of IO3UTHUBHOT [IpaBa, KAHOHCKO NPaBo
He [pe/iCTaB/ba U3pa3 BOJbe MOjeIUHAYHUX 0C06a UM LPKBEHOT Hapo/a, Beh
Cy TO NpaBuJa NpoucTekJa u3 npupoge lipkse. [lomto llpkBa, Kao U cBaku
opraHu3am, locejyje Ba HadeJsa: CTaTU4YKO — CBOje YCTPOjCTBO U JUHAMHUYKO —
CBOje *KMBOTHe PyHKIH]je, MOXKe Ce caryielaTH OITOBOPHOCT MOHAXa y CKJIaAy ca
KaHOHCKHM IIpaBOM, a MOXe U y IpYIITBEHOM KOHTeKCTY. [[puTOoM, 0Ba HavyeJia
Cy Heo/1BOjuBa, 6yayhu a HeMa :KHUBOTa 6e3 yCTPojcTBa HUTH yCTPOjcTBa 6€3
»)KMBOTA.

[To3UTHBHO NpaBO HaJIaxXe y CJAy4ajy U3JacKa YjlaHa U3 HeKe OpraHusaluje,
6e3 063upa Ha pasJior (J06POBO/BHO WJIM MO CUJM 3aKOHA), /la CBU OJHOCHU
n3Meby e U GUBLIEr 4jaHa 6UBajy npekuHyTH. C Apyre cTpaHe, YKOJIUKO
KaXKIbeHU MOHAX, 300T TeXKHHe U3pedeHe CaHKI[Uje, MOpa Jla HAyCTH MaHACTHD,
OH U Kao OMBILHU 4JiaH oCTje xpulihaHuH. OBO MpoU3uUIa3y U3 TOra 1a KpLITeHhe
npeAcTaB/ba HEU3OPUCHUBY YHEEHULY JYXOBHOT }KMBOTA.

Y paay ce nmuTame OJATOBOPHOCTH MOHaxa caryejiaBa mnopehewmeM
Cpe/ilb€eBEKOBHUX M CaBpeMEHUX H3BOpa CPICKOT KAaHOHCKOT MpaBa, Ja 6u
ce y ofipeheHoM nmepuo/iy MorJjie YOUUTH MPOMeHe U U3BeJIU LITO MPeLUu3HUjU
3aKJ/bY Y.

K/by4yHe pedu: MoHax, Ka3Ha, AUCLUIIJIMHCKO-Ka3HeHa jypUCAUKLM]ja,
oAroBopHOCT, Tununu CBetor CaBe, ypei6a 0 MaHACTUPCKOM KHUBOTY.
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THE RESPONSIBILITY OF MONKS IN THE
CONTEXT OF LAW AND SOCIETY

Over the course of history, ecclesiastical life has been imbued by secular
beliefs, embodied in human endeavour to get a stronghold in the Church.
Since Emperor Constantine’s era, the idea that matured in the ecclesiastical
consciousness was that the fundamental principle underlying the organization
of ecclesiastical life lay in the domain of law. Nevertheless, in contrast to positive
law, canon law does not constitute an expression of the will of an individual or the
congregation; in effect, it comprises rules deriving from the nature of the Church.
Yet, the Church, just like any other organism, is governed by two tenets: the
static organization, and its dynamic real-life function. Thus, the responsibility
of monks can be perceived either in line with canonic law or within the social
context, whereby these tenets are inalienable since there can be no life without
organization, nor can there be organization without life.

In the event that a member abandons an organization, regardless of the
reasons behind such action (be it voluntary or through the power of law), positive
law prescribes that all ties between the said organization and its former member
are to be dissolved. On the other hand, in the event that a penalized monk is
obliged to leave the monastery due to the gravity of the pronounced sanction, he
is entitled (as a former member) to preserve the status of a Christian. This point
derives from the fact that baptism constitutes an indelible fact of spiritual life.

In the paper, the matter of monks’ responsibility for violation of canon
law is examined by comparing the mediaeval and contemporary sources of the
Serbian canon law, in view of identifying changes in the said period and drawing
the most accurate conclusions.

Keywords: monk, sanction, St. Sava’s typika, disciplinary-criminal
jurisdiction, responsibility, decree on monastic life.
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” i , s100e1
Henpasda je seha, kad Heko 00 ceoz 3100e1a
u 6u/10 Kakey kopucm npumu” - Baamasap bozuwuh

EKCITPOITIPUJALIUJA UJIN , TUXA”
HAIIUOHAJIN3ALHUJAY MAKEJOHCKOM
ITPABY

[lpaBo cBOjuHe npeTcTaB/ba jeJHO OJ Haj3HAYajHUX YHHUBep3aJHUX
JbYyACKUX NpaBa. OHO MMa 3a LIUJb Jla 3a/10BOJbY NOTpebe YOBeKa, MOYEBLIHU OJ
eraycTeHLUjalHe, 1a CBe 10 KYJTYpHe U JpyTre U3BeJieHe oTpebe. 3aTo NpaBo
CBOjUHE je 0OCHOBHY MHCTUTYT IPUBATHOT NpaBa 6€3 Kojer He MOTY Jia ce 3aMUCJIe
MMOBHHCKO-NIpaBHe OA4HOCH. OCUM HAaLlMOHAJHUM IpaBOM, IPAaBO CBOjUHE je
3amTuheHo ¥ y MehyHapoZHUM KOHBeHIMjaMa KOjUM Ce OHO rapaHTyje Aa
He MOXe Jja 6y/ie OrpaHUYEeHO UJIU O/ly3eTO OCUM Y CJIYy4ajy jaBHOT UHTepeca.
Excnponpujanuja npefcTaB/ba 3aKOHOM IIPONMCAHY Mepy ONIITe KOPUCTH Ha
OCHOBY KOje HeKpeTHHHe Yy IPUBATHOj CBOjUHHY, Y CJIy4ajy NOCTOjarba jaBHOT
HHTepeca yTBpheHOT 3aKOHOM, MPHUCUJHO NpeJsia3e y BJIACHUIITBO ApKaBe
Ca IpaBUYHOM HAaKHAa/JiOM. Y CyIPOTHOM, YKOJIMKO He IIOCTOjHU jaBHU UHTEpec
yTBpheH 3aKOHOM, HUKO He MOKe GUTH JIMLIEH CBOje UMOBHHE WJH Ja MY
MMOBHHa Oy/le orpaHUYeHa. Y CKJIaJly ca YCTaBOM Y CJy4ajy eKCcropupHjamuje,
3arapaHToOBaHa je NpaBUYHa HaJJ0OKHA/a, Koja He MOXe GUTHU HUKa O] TPKULIHe
BpeIHOCTH. YCBajaweM 3aKoHa o ekcniponpujanuju 2012 roguHe, npeasuheHo
je pelleme Aa ce TP>KUILIHA BPeJHOCT YTBphyje MeTo/0/10THjoM, IpaBUIaMa
Y CTaHJapAuMa y CKJajy ca 3aKoOHOM o npoueHu. TakBoM ofpeaboM, Koja je
y CYNMPOTHOCTH ca YCTaBOM, 3aKOHOJaBal] roJuHaMa CipoBoAu ,npehyTHy u
TUXY HallUOHaJIM3alujy " Ha WTeTy rpabhaHa, 1MaBajyhu UX kbUX0OBe UMOBUHE
3a baraTeJsiHe WJM BeoMa HUCMe HaJIOKHaJe Koje He 0AroBapajy TP KUIIHOj
BpeJJHOCTU. AyTOp y OBOM pajly aHaJIM3yje 3aKOHCKe o/peJibe Koje ce oHoCe
Ha HaKHaJy 3a eKCIpollpyjaluje y NpoLJIOCTH M JaHac, Kako 61 NOTBPAMO Aa je
Bakehe 3aKOHCKO pelllerhbe IPOTHBHO YCTABY U HAJIMKYje HAa 3aKOHCKA pellerbha
13 BpeMeHa coldjaan3Ma. 063UpoM Ha YMbEHUILY [1a TAKBO 3aKOHCKO pellehe
HUjey AyXy HOBOT JipyLITBEHOT, TOJMTHUYKOT U IpaBHOT ypehewa, YCTaBHU CY [,
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6u TpebaJio Jja ra LITO Mpe YKUHE, YKOJIMKO HeMa XpabpoCTH Ja ra NIOHUIITH
300r BeJIMKe HallpaBJ/beHe MTeTe rpahaHuMa U NpaBHUM JIULMMa.

K/byyHe peum: ekcnpompujanuja, NpaBUYHA HaKHAaJa, TPXKUILIHA
BpPeJHOCT, HallMOHAJIU3alHja.
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“The greatest injustice occurs
when the wrongdoer benefits from his
wrongdoing.”- Valtazar Bogisi¢

EXPROPRIATION OR “QUIET”
NATIONALIZATION IN THE MACEDONIAN LAW

The ownership right is one of the most significant universal human rights.
It aims to satisfy a range of existential, cultural and other derived human needs.
For this reason, the ownership right is the basic institute of private law, which
is inherent to property law relations. The ownership right is protected in both
national and international legislation. International conventions guarantee
that it cannot be restricted or confiscated except in case of public interest.
Expropriation is a statutory measure which is instituted in case of a public
interest established by law, on the basis of which private property is forcibly
passed into the ownership of the State, in exchange for a fair compensation.
Otherwise, if there is no public interest established by law, no one can be
deprived of property and one’s right of ownership cannot be limited. Under the
Constitution of North Macedonia, in case of expropriation, fair compensation is
guaranteed and it cannot be lower than the market value of the expropriated
real estate.

The Expropriation Act (2012) envisages that the market value is determined
according to methodologies, rules and standards envisaged in the Valuation
Act. By this provision, which is contrary to the Constitution, the legislator has
contributed to the “quiet” nationalization, which has been enforced for years
to the detriment of citizens, who are deprived of their property in exchange for
unfair and insignificant compensation that does not correspond to the market
value of the expropriated real estate. In the paper, the author analyzes the legal
provisions on the compensation for expropriation envisaged in the past and
current legislation, in order to prove that the current legal solution is contrary
to the Constitution and that in many respects it resembles the legal solution
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from the former socialist period. Given the fact that such a legal solution is notin
line with the spirit of the new social, political and legal order, the Constitutional
Court should abolish it as soon as possible, unless it has the courage to annul
this provision which has caused substantial damage in the past years to both
natural persons and legal entities.

Keywords: expropriation, fair compensation, market value, nationalization.
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