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Peuy ypeanuka MehynapogHe HayuHe KOHpepeHIUje

»OJTOBOPHOCT Yy NIPAaBHOM M JPYIITBEHOM KOHTEKCTY”

MebyHnapoaHa HayuHa KoHbepeH1Hja ,,0ATOBOPHOCT Y IPABHOM U JpYIUTBEHOM
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Dejan Mirovié, LL.D.,! UDK: 341.24(497.11)"2013"
Associate Professor,

Faculty of Law, University of Pristina,

Temporary Head Office in Kosovska Mitrovica

THE BRUSSELS AGREEMENT, REPUBLIC
OF SERBIA, AND THE EU

Abstract: By signing the Brussels Agreement, or the First Agreement of
Principles Governing the Normalization of Relations between Belgrade and
Pristina, concluded in April 2013, the Republic of Serbia committed itself
to making numerous unilateral concessions to the separatist authorities
in Pristina and the EU, even though the principle of reciprocity is one of
the fundamental principles of public international law. Thus, the Republic
of Serbia unilaterally abolished the Serbian judiciary, Ministry of Interior,
Civil Protection and local authorities, and allowed for the application of the
IBM (Integrated Border Management) Agreement on border crossings in
the north of Kosovo and Metohija, at crossing points Jarinje and Brnjak. On
the other hand, the Association of Serb-majority Municipalities has never
been established. In this way, the Constitution of the Republic of Serbia was
not only flagrantly violated but it was also rendered ineffective because,
as argued by the great German jurist Carl Schmitt, a constitution is either
binding or non-existent. The Brussels Agreement has also infringed upon
the internal and international sovereignty of the Republic of Serbia because
a state does not only have its internal sovereignty, or the highest author-
ity in its territory, but it also has international sovereignty in its relations
with other states and international organizations. By means of Article 14 of
the Brussels Agreement, Serbia committed itself not to “prevent” so-called
Kosovo from becoming a member of the EU. According to the Treaty of Lis-
bon as the highest legal document of the EU, only states can be members of
this international organization. Schmitt also points out that a true “national
interest” lies in the preservation of constitution as the highest legal docu-
ment. For this reason, it would be possible to argue that, in concluding the
Brussels Agreement, what prevailed was a sui generis “national interest”
which, to the signatories of this agreement in Belgrade, was above the Con-

!dejan.mirovic@pr. ac. rs
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stitution, the UN Security Council Resolution 1244 (1999), and territorial
integrity and unity of governance in the entire territory. To the signatories
of the Brussels Agreement, this, conditionally speaking, “national interest”
lay in the accession of the Republic of Serbia to the EU at any cost. A legal
analysis of negotiations between Belgrade and the EU, the dynamics of
opening chapters, and the participation of EU representatives in initiating
and negotiating the Brussels Agreement, as well as in implementing ad-
ditional agreements, are clear evidence in support of this position. In this
way, the signatories of the Brussels Agreement placed the EU regional law
above the internal and universal international law.

Keywords: Republic of Serbia, EU, Brussels Agreement, sovereignty, na-
tional interest, public international law

1. Introduction: national interest, secession and reciprocity in public
international law, and the Brussels Agreement

Niccold Machiavelli, Secretary of the Second Chancery of the Florentine Re-
public and author of The Prince(1513), was the first modern scholar to define
the doctrine of national interest. According to Radomir Luki¢, a well-known
professor of the Faculty of Law in Belgrade, Machiavelli's doctrine of national
interest can be defined in the following manner: “The scruples that prevent an
honorable man from using severe measures must not prevent a statesman: his
actions are judged by the success they achieve for the benefit of the country, and
not by moral scruples. This applies to a republic just as it applies to a monarchy.
Such measures, at certain moments, demand the undertaking of illegal actions”
(Jlykuh, 1964: 249, 267). Luki¢ states that, from the time of religious wars and
up to the 20 fascist Italy, Machiavelli’s national interest influenced rulers and
thinkers throughout Europe, including Catherine Medici as France’s queen at
the time of Saint Bartholomew’s Day massacre, Jean-Jacques Rousseau who ar-
gued that Machiavelli “[had] taught peoples” to fight for the unification of Italy,
and fascist dictator Mussolini. Andrew Vincent, professor at the University of
Sheffield, believes that Machiavelli also influenced Cardinal Richelieu and notes
similarities between the doctrines of sovereignty, divine right or natural right,
on the one hand, and national interest, on the other: “Higher morality and the
rule of the state demand unusual actions against deeds of treachery. Richelieu
suggests circumventing the normal course of action in such cases... within ab-
solutism, the national interest gave the state a transcendental glow which was
occasionally full of stains but never actually faded. The continuity and survival
of the state is shrouded in the holiness of mysticism” (BuncenT, 2009: 89-92).

12
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In contemporary international relations, national interest is used for justifying
illegal actions, especially those undertaken by the United States of America. The
best known example is certainly the 2003 aggression against Iraq, which was
justified as “preventive self-defense”, caused by the alleged existence of a bio-
logical weapon that was meant to be used against the USA. In reality, it was an
untruth that was supposed to justify aggression against Iraq, which was not in
accordance with the UN Charter (Mintz, 2010: 85-96).

In internal law, the national interest in contemporary Serbia has most often
been connected with the illegal 2001 extradition of the former President of the
Federal Republic of Yugoslavia to the International Criminal Tribunal for the
Former Yugoslavia, and also with the Brussels Agreement of 2013. In both cases,
the national interest (i.e. membership in the EU) was used as justification for
the violation of the constitution and law (Muposuh,2019: 85-96).

On the other hand, the right to secession, which is also connected with the Brus-
sels Agreement, is historically linked to the doctrine of nationality from Article
3 of the 1789 Declaration of the Rights of Man and the Citizen. Jurist Vladimir
Leposavic¢ points out that it was abused by the revolutionary authorities in Paris
for the purpose of fragmenting other countries: “Thus, the doctrine of national-
ity itself was in practice applied as a means for justifying the French annexation
of particular territories (Alsace, Avignon). What is more, the plebiscites held for
that purpose were seen as valid only if voting results were to the advantage of
France” (JlenocaBuh, 2013: 77). One of the first Serbian jurists to obtain a PhD
degree in France, Mihailo Ili¢, states that France began to apply the doctrine of
nationality in foreign policy as well (Mauh, 1996: 39).

The doctrine of nationality got its worst form in 1938 when, by means of the
Munich Agreement, Hitler and the Western powers fragmented Czechoslovakia,
placing the right of the German minority in Sudetenland above the Treaty of
Versailles and the principle of territorial integrity. A similar thing could be said
of the EU’s behavior in relation to the 2008 recognition of the so-called Kosovo.

After the adoption of the UN Charter in 1945 (under the influence of the Social-
ist Bloc), secession or external self-determination are connected with decolo-
nization. However, after the fall of the Berlin Wall, the Western interpretation
of secession again becomes dominant. The principle uti possidetis was used by
the EU in relation to the dissolution of the Socialist Federal Republic of Yugo-
slavia (SFRY), Czechoslovakia, and the USSR. However, even that principle was
rejected by the EU in the case of Kosovo and Metohija in 2008, when over two
thirds of members of that organization recognized the independence of the so-
called Kosovo.

13
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Also, according to academician Bartos, international agreements can be divided
into equal and unequal, or into fair and unfair agreements (bapTomi, 1986: 192).
For extreme cases of such agreements, the expression unilateral agreements is
used because, in such agreements, one of the basic principles of international
law, the principle of reciprocity, is not applied. In the Brussels Agreement and
its additional 2013-2017 agreements, there is no reciprocity because the provi-
sions on the Association of Serb-majority Municipalities are non-binding, given
that there are no deadlines in these provisions as is the case with other legally
binding parts of the Brussels Agreement.

2. Article 14 of the Brussels Agreement and the Treaty of Lisbon

A notable French jurist, Le Fur, argues that the subjects of international law in
the period between two world wars were as follows: states, the League of Na-
tions, Holy See, and international commissions. In his opinion, states are “the
most important persons in international law” (Jle @up, 2010: 70). After the foun-
dation of the League of Nations as a new universal kind of organization in inter-
national law (Brierly,1942: 77) and particularly after establishing the United
Nations in 1945, a new division was adopted, classifying entities into states
and international organizations (KpuBokanuh, 2016:255; Kpeha, 2012:121;
ABpamos, Kpeha, 2008:79).

Such a division implies that only internationally recognized states can establish
an international organization (ex nihilo nihil fit). The history of the EU’s forma-
tion clearly shows this principle. All six founders of the European Economic
Community in 1957 were states (West Germany, Italy, France, and the Benelux
countries). The same principle was applied several years later, when the Euro-
pean Coal and Steel Community and the European Atomic Energy Community
were founded. With regard to this, EU historian Desmond Dinan writes: “Nego-
tiations between the representatives of France, Germany, Italy, and the Benelux
countries began in June 1950 in order to clarify Schuman’s plan and establish
what was to become the European Coal and Steel Community”.(lunan, 2010:
55). So, no unrecognized entities or protectorates (like the Saar region) partici-
pated in negotiations and preparatory works, but only states.

The first wave of EU enlargement in the 1970s leads to the same conclusion be-
cause it included states only (Great Britain, Ireland, and Denmark). The second
wave in the 1980s brought membership to three Mediterranean states (Greece,
Spain, and Portugal). The third wave in the 1990s brought membership to Aus-
tria, Sweden, and Finland. Finally, in the early years of the 215t century, the EU
granted membership to the former socialist states from the Baltic to the Black
Sea (the Baltic states, Poland, the Czech Republic, Slovakia, Hungary, Croatia,

14



D. Mirovi¢ | pp. 11-21

Romania, and Bulgaria) and two Mediterranean states (Malta and Cyprus). Itis
especially important to emphasize that Cyprus officially became an EU member
as a whole state although, in practice, it is divided into two parts, i.e. the terri-
tory controlled by the central authorities and the secessionist part of the island
recognized solely by Turkey. Thus, the history of the EU shows that, in the six
decades of its existence, EU membership was never granted to an unrecognized
region or a secessionist entity.

Moreover, the Treaty of Lisbon as the highest legal act of the EU, which came
into effect in 2009, provides that only states can be members of the EU. In the
first part of the Treaty of Lisbon, titled “The Treaty on European Union”, Article
1 stipulates that the EU consists of “member states which entrust their com-
petences for the purpose of accomplishing common goals”. The term “member
state” is also mentioned in Articles 2-7, 9-10, 13-17, 19-20, 24-32, and 34-35.
Article 37 stipulates that the EU will conclude agreements only with “states”
or international organizations when it comes to foreign policy and security. So,
not only does the EU consist of states but it can also conclude agreements solely
with other states or international organizations. The term “member state” is also
found in Articles 39, 41-42, 44-46, 48, and 50 of the Treaty on European Union.
Article 50 stipulates that only a “state” can submit a request to the EU Council.
Article 52 enumerates all the member states that the Treaty of Lisbon will be ap-
plied to. Finally, Article 55 (the last article in the Treaty) specifies that the Treaty
of Lisbon “has been translated into all other languages of the member states”.

Therefore, out of the total of 57 articles of the Treaty on European Union, the
term “member state” is mentioned in about 60 percent of the articles. Taking
this legal fact into account, when we apply the exegetical method for the inter-
pretation of international agreements as “beginning with the very text of the
agreement as the basis” (bapTtoi,1986: 341), it becomes more than clear that
the EU consists of member states or that only states can be members of the EU.
The so-called Kosovo does not fall into these categories, as it is inferred from
the first part of the Treaty on European Union (Treaty of Lisbon).

The same conclusion is reached when the exegetical method for the interpreta-
tion of international agreements is applied to the second part of the Treaty of
Lisbon or Treaty on the Functioning of the European Union. It also contains many
mentions of the term “member state”. Of particular importance is the fact that
Article 218 of the Treaty on the Functioning of the European Union stipulates
that the EU concludes “agreements on association” or negotiates with “third
states or international organizations”. So, the Treaty of Lisbon as the highest act
of the EU prescribes without exceptions that only states can be members of the
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EU and that the EU can conclude agreements and negotiate about association
agreements only with states and international organizations.

On the other hand, Article 14 of the Brussels Agreement specifies the follow-
ing: “It is agreed that neither side will block, or encourage others to block, the
other’s side progress in their respective EU paths”. When the exegetical method
for the interpretation of international agreements is applied to the first part of
Article 14, it can be argued that the Republic of Serbia as an UN member and an
internationally recognized state is equaled with the secessionist and unrecog-
nized entity of Kosovo. More accurately, Serbian synonyms for the word “sides”
are: the border line of an area, a bordering line, the end or territory of a state, a
collective. So, the exegetical interpretation shows that two different territories
separated by a border line have reached an agreement or accord in Article 14
of the Brussels Agreement.

In the second part of Article 14, it is stipulated that “neither side will block the
other side’s progress in their respective EU paths”. When the historical method
or “the general conditions and circumstances existing at the time of or prior to
the conclusion of the agreement” (bapTom, 1986: 352) are applied to the sec-
ond part of Article 14 of the Brussels Agreement, it may be concluded that Ser-
bia committed itself not to encourage the EU members states (Spain, Romania,
Greece, Slovakia, and Cyprus) to maintain their decision not to recognize the
so-called Kosovo as a state (or to block the secessionist entity in its “EU path”).

Also, if the teleological method is applied to Article 14 of the Brussels Agree-
ment, or if we begin with the very purpose of this Article, then it becomes clear
why it does not invoke the UN Security Council Resolution 1244, which guar-
antees five times in its text the territorial integrity of the Federal Republic of
Yugoslavia (the Republic of Serbia), and why the EU’s regional law was placed
above the UN’s universal law. In more precise terms, the purpose of Article 14
of the Brussels Agreement was to treat the secessionist entity as a state and to
hand external sovereignty over to PriStina.

3. Seven basic authorities, sovereignty, and Articles 1-6, 7-9, 10-11, 13 of
the Brussels Agreement

Jean Bodin, a French jurist, member of Parliament of Paris, and a representative
of the Third Estate during the war between the Protestants and Catholics in the
16 century France, was the first to define the modern concept of sovereignty
in his famous work The Six Books of the Republic (1567). All social communities
depend on sovereign state authority and citizens are all those who are submit-
ted to a single sovereign and his supreme authority. In that sense, sovereignty
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is “the highest authority over subjects and citizens”, constant and permanent,
the main content of which is “the power to make the law through one’s own will
as bound by nothing” (J/lykuh,1964: 314-316). Bodin enumerates seven special
authorities which make up the content of sovereignty:

1. The right to wage wars and conclude peace
2. The right to appoint civil servants

3. The right to supreme judicial power

4. The right to amnesty
5

The right to allegiance and obedience which the sovereign may extort
by force

6. Therighttocoinmoney and to be the sole controller of economy
7. Theright to prescribe taxes

On the other hand, Articles 1-6 of the Brussels Agreement prescribe that the
Association of Serb-majority Municipalities will be established “in accordance
with Kosovo law”. So, according to the “Bodin test”, it is clear that sovereignty
in this area is handed over to Pristina.

According to Articles 7-9, the Serbian Ministry of Interior and Civil Protection
are abolished and replaced with secessionist Albanian police in the northern
territory of Kosovo and Metohija. In other words, the secessionists are given the
monopoly on violence or another symbol of sovereignty.

Article 10 prescribes the abolition of Serbian judiciary in Kosovo and Metohija
and the establishment of “Kosovo legal framework” with the Appellate Court
in Pristina. Thus, another symbol of sovereignty, that is, the supreme judicial
power is handed over to Pristina.

Article 11 provides that the Serbian public administration and civil servants
will be abolished and subordinated to the secessionist government in Pristina.
In effect, this entails the right to appoint civil servants, which Bodin refers to.

Article 13 provides the establishment of a single market for Telecommunica-
tions and Energy as controlled by the secessionists in PriStina. This involves the
complete control of economic space from Bodin’s definitions. Thus, by means
of the Brussels Agreement, all the seven symbols of sovereignty (as defined by
Bodin) were handed over to Pristina.

Based on the illegal and unconstitutional provisions of the Brussels Agreement
in the period 2013-2017, additional agreements were also concluded between
Belgrade and Pristina. Besides these agreements, we should also mention the
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agreement of December 2012, by means of which the IBM (Integrated Border
Management) Agreement of 2011 was applied in practice; the IBM Agreement
(2011) was concluded by the previous government on border crossings in the
north of Kosovo and Metohija (at the crossing points in Jarinje and Brnjak).

In this manner, the 2006 Constitution of the Republic of Serbia was not just fla-
grantly violated but it was also rendered ineffective because, according to the
great German jurist Carl Schmitt, a constitution is either binding or non-existent
(bo, 2016:321-350). In addition, if we take into account the definitions of a coup
showing thatitis characterized by “unconstitutional actions of the head of state,
individuals or groups from the higher state apparatus”, then it can be concluded
that, by means of the Brussels Agreement, “a coup [was launched] from above”,
as characterized by the fact that “the supreme holder of authority used undem-
ocratic mechanisms to abolish the existing constitution” (I[lapesanoBuh, 2013:
140-155). More precisely, the Brussels Agreement looks a lot like Aleksandar
Obrenovi¢’s proclamation of 9 May 1894, which rendered the 1888 Constitu-
tion ineffective. With regard to such behavior, the great Serbian jurist Slobodan
Jovanovi¢ has no dilemma - it is a coup (JoBanoBuh, 1935: 21-23).

4. Conclusion

The exegetical interpretation of international agreements, which is also pro-
vided for in the 1969 Vienna Convention on the Law of Treaties, clearly shows
that Article 14 of the Brussels Agreement (2013) suspended the United Nations
Security Council resolution 1244 (1999), which guarantees the external sover-
eignty of the Republic of Serbia. The historical and teleological interpretations
show that, by means of Article 14 of the Brussels Agreement, Serbia de facto
recognized Kosovo as a state, given that under the Treaty of Lisbon only states
can be EU members. The analysis of the EU accession process of new members
from the 1950s until today leads to the same conclusion.

By means of the Brussels Agreement, Serbia gave away to the secessionists all
the symbols of sovereignty that were defined far back in the 16" century by
Bodin. Serbia handed over all the seven basic authorities of sovereignty to the
secessionists. Thus, the 2006 Constitution of the Republic of Serbia was ren-
dered ineffective because, as argued by the great German jurist Carl Schmitt, a
constitution is either binding or non-existent. That is why it can be argued that
the Brussels Agreement has led to a coup in a similar way as it happened in the
case of King Aleksandar Obrenovié’s proclamation of 9 May 1894, which abol-
ished the Constitution of 1888.

As in the case of the extradition of the former FRY President on 28 June 2001
(St. Vitus Day), this illegal and unconstitutional act, or the exclusion of Kosovo
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and Metohija from the constitutional system of the Republic of Serbia, is justi-
fied by “the national interest”. That is EU membership, or the so-called opening
of chapters in negotiations with the EU which has been underway since 2013.
On the part of our government, it was (to the largest extent) connected with the
European Commission’s recommendation to the European Council to commence
accession negotiations with Serbia, which was submitted to the Council several
days after the conclusion of the Brussels Agreement, on 22 April 2013. However,
this justification cannot be accepted. Academician Kosta Cavoski defines na-
tional interest as “a genuine and unavoidable purpose imposed by so-called state
necessity, where, for the survival of the very state or for the preservation and
enlargement of its power, justice or some of its other values must be violated”
(YaBomkw, Bacuh: 132-133). In his analysis of Machiavelli’s national interest,
prof. Radomir Luki¢ argues that it is used for the strengthening of a country,
and also in emergency situations (Jlykuh, 1964: 238-266). Finally, Carl Schmitt
points out that a true “national interest” is in the preservation of the constitu-
tion as the highest legal act (bo, 2016: 321-350).

On the other hand, there was no state necessity, a threat to the state, or emer-
gency circumstances to justify the conclusion of the Brussels Agreement. In
2013, there were no sanctions against Serbia. Quite the contrary, as early as 1
March 2012, Serbia had the status of a candidate for EU membership. Moreover,
the Brussels Agreement was essentially the Ahtisaari Plan. The establishment of
the Kosovo police, the Association of Serb-majority Municipalities, the Kosovo
judiciary and electoral system are solutions from the Ahtisaari Plan, which Ser-
biarejected in 2007, together with Russia. Back then, the international circum-
stances for Serbia and its ally Russia were much worse than in 2013, when the
Brussels Agreement was concluded.

For these reasons, it is possible to argue that the acceptance of the Brussels
Agreement was an ideological act by means of which, as in the era of commu-
nism (Kelzen, 1955: 93), party interests were placed above the national inter-
ests and the Constitution. Only in this manner can we explain the fact that, in
the period 2013-2020, Serbia incessantly made concessions to the secession-
ists and gave them additional authorities, while receiving nothing in return,
not even the establishment of the Association of Serb-majority Municipalities
or membership in the EU.
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Jp Jdejan Muposuh,

BawupedHu npogpecop IlpasHoz pakyamema,
YHusep3aumem y [IpuwimuHu, ca npuspemeHuM
ceduwmenm y Kocosckoj Mumposuyu

BPUCEJICKH CIIOPA3YM, PEI1IYB/INKA CPBHJA H EY

Caxicemak

Bpuceackum cnopasymom uau I[Ipgum chopasymom o Hopmaauzayuju o0Hoca us-
Mmehy beoepada u llpuwmuHe 3ak/byueHum y anpuay 2013. 2zodure Peny6auka Cp-
buja ce obase3asa Ha bpojHe U jedHOCMPAaHe ycmynke ceyecuoHUCmMu4Koj 81acmu
y llpuwmuHu u EY. Peny6auka Cpbuja je jedHocmpaHo yKuHy/aa cpncko npasocyhe,
MYTII, JueuaHy 3awmumy u JI0Ka/1He op2aHe 8Aacmu, npumerseH je IBM cnopasym o
2paHuvHuUM npeaasuma Ha cesepy KuM (Ha npesasuma Japurse u bproak). Ca dpyze
cmpaHe, UAkKo je Haye10 peyunpoyumema jedHo 00 memesba mehyHapodHoe jas-
Hoe npasa, Hukada Huje popmupaHa 3ajedHuya cpnckux onwmuHa. Ha osaj navuH
Huje camo 2py6o npekpuieH Ycmas Penybauke Cpbuje; OH je cmas/beH U 8aH cCHaze
jep, Kao wmo mo Hagodu 8eaAuKu Hemauku npasHuk Kapa Lllmum, ycmae obasesyje
uau ea Hema. bpucesackum cnopasymonm je HapyuieH u MehyHapoOHU cysepHumem
Peny6auke Cpbuje jep dpacasa Hema camo yHympauiry cy8epeHocm uau HajeuuLy
s/1acm Ha c8ojoj mepumopuju, geh u mehyHapodHy cysepeHocm y 00HOCUMA npema
dpyeum dpacasama u mehyHapoOHUM op2aHu3ayujama.

Yaanom 14 Bpuceackoe cnopasyma Penybauka Cp6uja ce o6asesa.a da Hehe ,ome-
mamu” uaaucmeo mako3dsaHoz Kocosa y EY. [Ipema JlucaboHCcKoM y2080py, KAO
Hajeuwem npasHom akmy EY, camo dpicase mo2y 6umu uaaHuye oge mehyHapooHe
opzaaHusayuje. LLlmum ucmuye da je ucmuHcKku ,0paHcagHu pasaoz” yysaree ycmasa
Kao Hajeuulez npagHoz akma. Y mom KoHmekcmy, moxce ce mgpoumu da je y cay-
uajy 3aksmeyvusarsa bpucesackoz cnopazyma Hads.nadao ceoje8pcma ,,0picasHu
paszoe” Koju je 3a nomnucHuke 0802 cnopadyma y beoepady 6uo usHad Ycmasa,
Pesoayyuje 1244 Cb YH, u mepumopuja/iHo2 uHmezpumema u jeduHcmesa ssacmu
Ha yes10f mepumopuju Peny6auke Cp6uje. Taj ycaosHo eogopehu ,,0pyicasHu paszaoz”
Je 3a nomnucHuke Bpuceackoe cnopasyma ouuzsiedHo 6uo yaaHcmeo Penybauke
Cpouje y EY no ceaky yeny. l[lpasHa anauza npezosopa usmehy beoepada u EY,
JduHamuka omeaparba noa/iassba u yveuwhe npedcmasuuka EY y napaguparsy u
npezosaparby bpucesckoz cnopasyma, kao uy umniemeHmayuju 0ONyHCKUX cnopas-
yma, mo noka3yjy. Ha maj nauuH, nomnucHuyu bpucesickoe cnopa3yma cy cmasu.iu
pezauoHaHo npaso EY usnad ynympawrsez u yHugep3aiHoz mehyHapodHoz npasa.

21



MEBYHAPOJJHA HAYYHA KOH®EPEHIIMJA ,,0ATOBOPHOCT ¥ IIPABHOM U [IPYIUTBEHOM KOHTEKCTY”

KyuHe peuu: Peny6auka Cp6uja, EY, Bpucesacku cnopasym, cygepeHocm, 0picasHu
pas/oe, mehyHapodHo jagHo npaso.
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/p Hamawa CmojaHoeuh,’ UDK: 502(4-672EU)
PedosHu npogecop llpasHoz pakyimema,
Yuueepsumem y Huuy

O APYIITBEHO OATI'OBOPHOM IIPHCTYIIY
EBPOIICKE YHHJE Y OUYBARY U 3ALLITUTH
BHOJIOLIKE PA3BHOBPCHOCTHW?

Ancmpakm: Yumasa mehyHapodHa 3ajedHuya ce deyeHujama yHazao cy-
oyasa ca 2y6umkom 6uodusep3umema, npoy3poKo8aHUM NPEEHCMBEHO:
npomeHama y ynompebu 3em/euima u Mopa, OUpeKmHoOM U npekomep-
HOM ekcn/ioamayujom npupodHuUx pecypca, KAUMAmMcKUM NpoMeHama,
3azaberbeM U UHBA3UBHUM 8pcmama 6U/baka u sxcusomursa. Esponcka
YHUja, He caMo wmo je NOMNUCHUK U aKMUBHA y2080pHA CMpAaHa y pe-
aausayuju yusmesa: Koneenyuje o mehyHapoOHOM npomemy y2pOoHceHUX
epcma dusswe payHe u Piope, KoHseHYUje 0 ouysarby MU2pamopHux epcma
dussmux scugsomurba, KonseHyuje o 6uosiouikoj pasHospcHocmu u Kongen-
yuje o ouysarby eaponcke dusswe gsiope u payHe u npupodHUX cmaHuwima,
eeh, y odHocy Ha ocmamak ceema, ude Kopak dasve, yceajarbem Egponckoe
3es1eHo2 dozosopa, deyemobpa 2019. 2oduHe. Osaj cmpamewku doKymeHm
Esponcke yHuje, noped cHaxcHo2 3a208aparea udeja: 0 NpeadcKy Ha yucmy,
KPYJHCHY €KOHOMUJY, 3aycmas./barbe KAUMAMCKUX NPOMeHd U CMAHerod
3azaberba, NOCeO6HY NAX}CHY NOK/AAKA 04Yy8arYy U 3awmumu 6U0/10WKe
pasHospcHocmu Ha eaponckom koHmuHenmy. Tesxcrsa Eeponcke yHuje da do
2050. 200uHe nocmaHe np8u KAUMAMCKU HEYMPA/AHU KOHMUHEHM, Ha hpau
noazed, umahe ymuyaja Ha cnpeuasarse dasbe deepadayuje ekocucmema u
wupe 6uodusepzumema. Y pady aymop, kpo3 npusmy Eeponckoe 3esneHoz
dozosopa u Cmpamezuje 0 6U010WKOj pazHo8pcHOCcMU, 3a nepuod 00 2020.
do 2030. 200uHe, oceem/basa u aHau3upa KOHKpemHe npasHe nodyxeame
Esponcke yHuje koju umajy 3a yusms 3aycmas/baree 2ybumka 6uo10uke pas-
HOBpPCHOCMU, U CAMUM MUM, NPOJYHCEFHE HUBOMA HA NAAHemMU 3eMsbl,
YKmYUyjyhu u oncmaHak /bydcke epcme.

!natasa@prafak.ni.ac.rs

2Paji je pe3y/ITaT UCTpaXKMBaka Ha NPOjeKTy ,YckaahuBamwe npaBa Cpouje ca npaBoM
EBponcke yHuje”, koju ¢uHaHcupa [IpaBHu pakynTeT YHUBep3uTeTa y Huly, y nepuoay
2013-2020. roguHe.
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KyuHe peuu: Esponcku 3eseHu dozosop, Cmpameauja o 6uo10wkoj pas-
HospcHocmu, . do 2030. 200uHe, dpywmeeHo 002080pHO NOHAWAbE.

1. YBoAgHe HalIOMeHe

CBesonM MO BpeMeHa Jia ce IJlaHeTa 3eMJba CyoyaBa ca MHOTOO6POjHUM omac-
HOCTHMa, IPOYy3pPOKOBAHMUM NPUPOJHUM KaTacTpodaMa, aju, MHOTO BULIE, U
JleCTPYKTUBHUM JleJIOBakeM JbYJICKOT po/a.

3a 1y60KO pa3Mulll/bakbe U BEJUKY 3a6pUHYTOCT Cy NoJalu: Ja je rjaobasiHa
CToNa U3yMUpara BpCTa JaHac HEKOJIUKO JeceTUHA [0 HEKOJMKO CTOTHUHA
nyTa Beha (y 3aBUCHOCTH O/ BPCTe, npumedba aymopa) oJi IpOoCeYHe CToIe
H3yMUpamwa y npoTekaux 10 MUJIMOHA roJjuHa U IpUTOM ce y6p3aBa (IPBES,
2019: 14), na o4 8 MUJIMOHA BPCTA HA MJIaHETH 3E€MJbY, je/laH MUJIUOH je peJ,
usymupamweM (IPBES, 2019: 15), a 1a ce nonysainuja JUBJ/bUX BPCTa, CAMO 3a
nocuaemwux 40 roguHa, cMawuaa 3a 60% (WWF, 2018: 4).

HapouuTy 3a6pHHYTOCT M3a31Bajy AOCTYITHU MOAAM KOjU NOKa3yjy maj re-
HeTCKe Pa3HOBPCHOCTH KOJ| IUBJbUX BPCTa 33 0KO 1%, 1o ieka/ 1y, o/ CpeiuHe
XIX Beka (IPBES, 2019: 16).

Huuta cymMopHUje He 3Byde UMHbeHULe Ja ce 75% 3eMJbUILTA 3HAYAjHO NPO-
MeHUJI0, a 66% okeaHa J0KUBJ/baBa MoBehaHe KyMyJlaTUBHE yTHIIAje KOjU
LITETHO Jie/1yjy Ha OBe BOJieHe MOBPLIKHE, /1a je npeko 85% MouBapa HecTaJj10
(IPBES, 2019: 4),a na je camo 23% 3amtuhenux Bpcta u 16% 3aurruhenux cra-
HUIITA Y 106poM cTawy 3amTuTe (Bird Life International, 2019: 6).

Jla cTBapHOCT HUje TaKo ONTUMUCTUYHA FOBOpe U oJlali: Jia je of, 6.190 Bp-
cta foMahux crcapa Koju ce KOpUCTe 3a XpaHy U y nobonpuspeau, 559 Bpcra
M3yMpJo,a Aaje Buuie oz 1.000 BpcTa yrpoxeHo, ipeMa npoleHaMa BpIIeHUM
2016. rogune (IPBES, 2019: 4).

Jenyjy BpJio y3HeMupyjyhe u nojanu Koju roBope o 6pojy U UHTEH3UTETY
MOMJIaBa, CYIa, 0XKapa, aJik ¥ 0 MopacTy HUBoa Mopa usMehy 16 u 21 cm, y
nocseamwux 50 roarHa, a y nocjaefbe JBe JlelleHUje U BUlle 0/ 3 mm Ha ro-
numweM HuBoy (IPBES, 2019: 5).

3abpumwaBa 1 YMHbeHH1Ia J1a je ckopo 1/5 nyaHeTe 3eMJbe MO/ BEJIUKUM yTH-
I1ajeM HHBAa3UBHUX BPCTAa, KOje IITeTe ay TOXTOHUM BpCcTaMa, GyHKIIMjaMa eKo-
CUCTEeMa, aJI1 ¥ 3/IpaBJby JbY/I1, KA0 U EKOHOMH|H, a jOLII BUIIIE I0/ATAK, /A je O
1970. roguHe A0 faHac, 6p0j MHBa3WMBHUX BPCTA HAa 3eMJbHUHO] KYTJIM IOPACTA0
3ayutaBux 70% (IPBES, 2019: 16)

Humra Mmame He 06ecxpabpyjy 1mojalu KOju ce AUPEKTHO pedIeKTy]y Ha 6HO0-
JIOIIKY Pa3HOBPCHOCT: 32 MpoTekux 50 roZiMHa, Jby/cKa NomyJalyja ce yiBo-

24



H. CrojanoBuh | cTp. 23-46

CTpy4HJIa, IJI06aJIHa eKOHOMHUja je yBehaHa 3a yeTHpH NyTa, a MehyHapoaHa
TproBuHa nopacJja 3a fiecet nyTa (IPBES, 2019: 5-6). Y npujior CyMOpHHUX I10-
Ka3aTeJba KOjU IITeTe GUOAUBEP3UTETY CBAKAKO rOBOPH | BHIle of 2.500 cy-
K00a KOjH ce Ha IJIaHEeTH 3eMJbU BoJie Hajuyelhe 360r pOCUITHUX TOPUBA, BO/JIE,
xpaHe ujau 3emspuiita (IPBES, 2019: 6 u 20).

['oToBO mopaxkaBajyhe 3By4e U Mo/jaly Koju rOBOpe 0 TOMe Zia cy ce, of, 1980.
ro/jiHe, EMUCH]je TacoBa CTaKJieHe 6allTe yABOCTPYyUUJIe, A je JOLLIO0 0 M0-
pacTa npoceyHe rjo6aJjHe TeMiepaType 3a HajMawe 0.7 °C, ¥ fa ce oyekyje
beH nopact 3a Bulle o 1.5 °I] y HapesHe Tpu JAelieHHje. Y UCTO] paBHHU ca
OBUM INOJaliMMa Cy U NoJalu Ja je 3araheme okeaHa NJacTUKOM yBehaHo 3a
JleceT nyTa, Aa ce 80% oxnaaHUX BoJa, HAa IJ106a/IHOM HUBOY, Bpaha Ha3aj y
ekocucTteMe, 6e3 npevyrinhaBama, fa ce 300 10 400 MUIMOHA TELIKUX MeTaJIa,
pacTBapada, OTPOBHOT MyJba U APYTOr OTIA/LA U3 UHAYCTPUJCKUX MOCTOjerma
usbalyje y BoJieHe TOKOBe LIMPOM CBeTa U /ia je NpeKoMepHa npuMeHa hy6puBa
Y IeCTULM/Ia y NoJ/bonpuBpeaHoj npoussoAwnu (IPBES, 2019: 17).

Y kpyr ,HenpujaTespa“ 6M0JIOIIKE PA3HOBPCHOCTH CBaKaKo Tpeba yOpojUTH U:
opacT U3rpajitbe NyTeBa, XU/ poejeKTpaHa, HAaQTOBO/a, FacOBOAA, YPOAHUX
HaceJba, Kao U JipaMaTU4HO noBehamwe TpaHcIopTa JbyAU U pobe, U ycayray
Typuamy (IPBES, 2019: 19). Humita Mamwy IITETY He U3a3UBajy HU CyOBeHIHje
Koje ce 0611aTo Aajy y chepu nosbonpuspeaHe npousso/me (IPBES, 2019: 21).

[TopakaBajyhe 3By4u U nojiaTak /a cy Hanopu EBporncke yHUje, yYUHeHU Y
nocJjefime JiBe JelieHuje, /ia ce 3ayCTaBu Iry6UTaK 610JIOLIKe Pa3HOBPCHOCTH
Ha HbeHOM NPOCTOpY, yIVIaBHOM OCTaJId 6e3 ycliexa U TO HajBulle 360T HeJo-
cTaTKa Jjo6pe BoJ/be ApKaBa, 4laHUIa EBpolicke yHUje fla NpUMeHe Nponuce
KOjHMa ce LITUTH OMOIUBEP3UTET.?

EBporicka KoMHcHja, y60KO CBECHA YHbeHHU1le /1a je 61O0JI0IIKA PA3HOBPCHOCT
y KpH3H, HajBUllle 360T MOr'yOHOT JleJI0Bakba JbYICKOT Po/ia,* ajiu U Tora Jia cy

3Uako je, npumepa paju, CTpaTerujoM o 6U0JIOIIKO] pa3HOBpPCHOCTH 0 2020. roguHe
6uJsi0 npeaBuheHo Aa ce 06HOBU HajMamwe 15% JgerpajupaHux eKOCUCTEMa, eBajyanuja
NpUMeHe OBOT PAaBHOT JIOKYMEHTA, I0Ka3aJja je ia HUje 6MJI0 MHOTO ITIoMaka. Buzgeru:
European Commission, 2015: 5. Takohe, nponeHe y cnipoBohemy oBe CTpaTeruje, u3BplieHe
JiBe TOZIMHE ITPE OKOHYaka lheHe IPUMeHe, T0Ka3yjy Zia 10 3ayCTaB/batba I'yOGHUTKa GHOJIOLIKE
Pa3HOBPCHOCTH HHUje JI01I1JI0. AJJapMaHTHO 3BYy4H MOJATaK /a 0J] LIeCT NOCTaB/beHUX
pu/beBa CTpaTerujoM, cTawe y No/bONPUBPEU U IIYMCKUM CUCTEMHMMa je NIOrOpIIaHo, a
HpeocTasi U/beBU Gesiexke Man Hanpeaak. O pas3sio3uMa 32 TAKBO CTakbe, BULETH KOJ:
BirdLife International, 2019: 7.

“TlpoueHa je ekcrnepaTa /Aa Ha GUOJIOUIKY PAa3HOBPCHOCT HajBehu yTuuaj umajy:
npeKoMepHO UcKopulthaBame NPUPOJHUX pecypca, IpeTBapamhe NPUPOJHUX CTAaHUIITA
y 0JbONIPUBpEeiHA 3eMJ/bULITA UM YpOaHa IoJpyyja, KJIUMaTCKe TpoMeHe, 3araheme, Kao
1 MHBa3uBHe BpcTe. [leTa/bHO 0 TOMe, BUZeTH koA: IPBES, 2019: 17.
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rybuTak 610JI01IKe pa3HOBPCHOCTH U KoJIallC eKkocrucTeMa Mehy Hajsehum onac-
HOCTHMMa 332 YOBEYaHOCTBO U /ia MOT'Y BPJIO HETaTUBHO yTULLATU Ha IPUBpe/iHE
TOKOBe, y HapeJHux JleceT roguna (WEF, 2020: 11-12), npunpeMuia je v npe-
3eHTOBaJia jaBHOCTH: EBporcKH 3esieHu Joroeop,” kpajem 2019. rogune u Ctpa-
TeTH]jy 0 61oJI0IKOj pa3HoBpcHOCTH 10 2030. rogrHe,® Maja Mecelja OBE TOJMHE.

[IpeaMeT Hallle MaXKHe jecy yIpaBo peliemha EBponckor 3eieHOT 0roBopa,
nocsehieHa 0OHOBY M O4YyBaky OHOJIOLIKE Pa3HOBPCHOCTH, U CTpaTeruje o
610JI011IKOj pasHOBpcHOCTH 10 2030. rofivHe, ca UJ/bEM /1a Ce UCTIUTA HU-
XOBa NpPaKTHU4YHA IPUMEHJ/bUBOCT, a IOCEOHO, KOJIMKO OHA MOTY /la JONIPUHECY
Jla 6MOJIUBEP3UTET KPEHe MyT OMOPaBKa, U y KOjoj MEPU OHA MOTY Ja 6yAy Y
CJ1Y?K0M KOHAaUYHUX LIM/beBa — EBPONCKU KOHTUHET Kao KJUMaTCKU Hey TpaJHU
KOHTHUHET U 06HOBAQ, ¥3 0/IroBapajyhy 3allITUTY, CBUX CBETCKHUX EKOCHUCTEMA.

2. Illta npeaBuba EBporncku 3ejieHU JOTOBOP y NOTJIely O4yBamha U
OGHaB/baka GMOJIOLIKE PA3HOBPCHOCTH

EBporlicka KoMHCHja, CBeCHA YUIbEeHUI[A Jla MOCTOojehu MpaBHU OKBUD 3a 3a-
IITUTY €BPOICKe GHOJIOLIKE PA3HOBPCHOCTH, MAKO aMOUIMO3HO KpenpaH,’
HHje y IpaKCcH [0Kasao CBOjy AesioTBopHOCT,? ° a 1a je 6Ho0JI0IIKA pa3sHOBpPC-

*Communication from the Commission to the European parliament, the European Council,
the Council, the European economic and social committee and the Committee of the regions.
The European Green Deal. [lpey3seTo 20.janyapa 2020. roguHe. https://www. eur-lex.europa.
eu/legal-content/EN/TXT/?qid=1588580774040&uri=CELEX:52019DC0640.

¢ Communication from the Commission to the European parliament, the Council, the
European economic and social committee and the Committee of the regions. Biodiversity
Strategy for 2030. Bringing nature back into our lives. I[Ipey3eTo 10.jyna 2020. roguse. https://
www.eur-lex.europa.eu/legal-content/EN/TXT/?qid=1590574123338&uri=CELEX:52020
DC0380. Y npoayxeTKy paja, 3a 0Baj NpaBHU JA0KyMeHT 6uhe kopuimrhena ckpahenuna
Ctpareruja.

7 Meby HajBakHHje U3BOpE KOjU Ce 0JJHOCE HA GHOJIOUIKY PAa3HOBPCHOCT CBAaKaKo
Tpeba yopojuTtu: /lupektuBy o ntunama (Birds Directive, 2009/147/EC), /lupeKTUByY 0
cranumTuMa (Habitats Directive, 92/43/EEC), OkBupHy AupeKTHUBY 0 Bogoma (Water
Framework Directive, 2000/60/EC), lupexTuBy o nonsiaBama (Floods Directive, 2007/60/
EC) u OKBUpHY AUPEKTHUBY 0 TOMOPCKOj cTpaTeruju (Marine Strategy Framework Directive,
2008/56/EC). CB1 HaBeieHU TpaBHU U3BOPHU MOr'y ce HahW Ha UHTEepHeT cTpaHu: https://
eur-lex.europa.eu/legal-content/EN/TXT/...

81lTo je mocseauua, y IpBOM peay, TaKTHKe ,Meke npumeHe” (BirdLife International,
2019: 11).

BuleTH: NeTOroMIlbY nperyies npuMere Crpareruje EY-a 0 6M0J1011KOj pa3HOBPCHOCTH
10 2020.ropune (Report from the Commission to the European Parliament and The Council
the Mid-term review of the EU Biodiversity Strategy to 2020 (COM(2015) 478 and SWD(2015)
187). llpeyseTto 18. jyna 2020. roguHe. https://eur-lex.europa.eu/legal-content/EN/
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HOCT YCJIOB ONCTaHKa KUBOTA HA MJIAHETH 3€MJbH, jep, IOPEeJ OCTAJIOT: OAP-
»KaBa KBaJIUTET BOJIe, Ba3/lyxa U 3eMJbUIITA, 06e36ehyje onpainnBame ycepa
Y ZilepaTHu3alujy, U3BOp je XpaHe, eHepruje, MEHTAJHOT U GU3UYKOT 3/IpaBJjba
JbYJIU U TEMEJb [10J/bOTIPUBPEHOT, Tpah)eBUHCKOT U MpaxpaM6eHOTr CeKTopa y
NpUBpPE/Y, aJIH je U Hajjauul CBe3HUK JbYJICKOM POy Y 60pOU NPOTHUB KJIMUMAT-
ckux npomeHa (IPBES, 2019: 4), EBpornckuM 3eileHUM JIOTOBOPOM KJbYUYHH JIE0
nocehyje 0GHOBM U 04yBamy 6HOAMBEP3UTETA U eKocHcTeMa. '’

EBpOIICKH 3€eJIEHU Z0TOBOP CaJip>KU aMOUIIMO3HU MAaKeT aKTUBHOCTHU 4Hja
peaJsivisaiuja, mopej ocTaJor, Tpeba Ja AONpPUHeCe OUYyBakkby U 3aLITUTH
OuoMBEP3UTETA.

EBpornckuM 3ejieHUM JJOTOBOPOM je npe/iBul)eHa 3aKOHO/JaBHA aKTUBHOCT EB-
poIncke KoMHucHje Ha u3paau Ctpareruje o 6Mos01KOj pa3HoBpcHOCTH 0 2030.
roauHe, Ctpateruje EY 3a myme!! u CTpaTeruje on wuse o Tpnese.!? 13

OBHM NpaBHUM JOKYMEHTOM, OCUM TOra, HOpMUpaHa je o6aBe3a EBporncke
YHHUje Aa paJiu Ha OCTBapuBakby HOBOT IJ106a/JIHOT OKBHMpA 3a 3alUTUTY 6UO-
JIOLIKe Pa3HOBPCHOCTHY, 3ajelHO ca ApyTruM JpKaBaMa, noTnucHunama Kosn-
BeHIIMje 0 6UOJIONIKOj Pa3HOBPCHOCTHU.M ¥V HcTO BpeMe, Ap:KaBe, yiaHule EB-
pOIICKe YHU]je 06aBe3He Cy Jla I0jayajy NpeKOrpaHUYHY capajiby ¥ 3alITUTH U
0OHOBM €KOCHCTEMA Ha KOIHY U MOpY.

EBpOINCKUM 3e/IeHUM J0TOBOPOM IpeJiBuheHu Cy, Kao NIPpUOPUTETHH, 3aJal1
Jp>kaBa, yyiaHula EBporicke yHUje: moBehamwe TepuTopHje 3aliTUNEHUX KOTI-
HEHUX U MOPCKUX 06J1acTH, 60raTUx 6UOJUBEP3UTETOM, KOjU Tpeba Ja UuHe
Mpexxy Hatypa 2000; o3esiertbaBarbhe eBPOICKUX I'Pa/I0Ba, ca IUJ/beM NoBeharba
6U1oJI0LIKEe PA3HOBPCHOCTH Y I'PaACKUM NOAPYYjUMa, Kao U oboJbliakkhe KBa-
JIUTETA U KBAHTUTETA eBPOINCKUX LIyMa, KAKO GU Ce MOCTUTAO TJIaBHU IIUJ/b

TXT/?uri=CELEX:52015DC0478; [IpoBepy npuMepeHOCTH 3akoHoAaBcTBa EY-a o npupoau
- npupekTuBe o nTunuMa u craHuimtuma (Fitness Check of the EU Nature Legislation -
Birds and Habitats Directives (SWD(2016) 472). [IpeyseTo 15. jyna 2020. roguse. https://
ec.europa.eu/environment/nature/legislation/fitness_check; [IpoBepy npumepeHocTu
3akoHogaBcTBa EY-a o Bogu (Fitness Check of the EU Water Legislation (SWD(2019) 439).
[IpeyseTo 15.jyHa 2020. roguHe. https://ec.europa.eu/environment/water/fitness_check_
of_the_eu_water_legislation/index_en.htm.

BupeTu: EBpoICcKY 3esieHU AOTOBOD, y AeJly 03HayeHoM mox 2. 1. 7.
1 Tonouewe oBe CTpaTeruje ce ouekyjey 2021. rogunu.
20Ba CTparerujaje foHeTa y UCTO BpeMe Kaza U CTpaTeruja o GUOJIOLIKOj pAa3HOBPCHOCTH.

13 Communication from the Commission to the European parliament, the Council, the
European economic and social committee and the Committee of the regions. A Farm to Fork
Strategy. For a fair, healthy and environmentally-frendly food system. IIpey3eTo 10. jyna 2020.
roguHe. https://www.eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0381.

14 letasbHUje 0 0BOM MehyHapogHOTIpaBHOM U3BOPY BUAeTH KoJ: CTojaHoBKh, 2017: 15-36.
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OBOT MPAaBHOT JOKYMEHTa — KJIMMAaTCKU HeyTpaJiaH eBPOICKU KOHTUHEHT /0
2050. rogune.

EBpOINCKUM 3eJIeHUM J0TOBOPOM MOCEGHO Ce MOTEeHIMPajy aKTUBHOCTH Ha
CTBapawy OJIp>KUBe ,I1JIaBe eKOHOMH]je", Kao epHUKACHOT MeXaHHU3Ma y 60p6u
MPOTHUB KJIMMATCKUX IPOMEHa.

3. AKTUBHOCTH, IpegBulheHe CTpaTterujom, y npasny HelocpejHe
3alITUTE U 0GHOBE GMOJIOIIKE Pa3SHOBPCHOCTH

3.1. Ycnocmas.ware KoxepeHmHe Mpedice 3awmuheHux nodpyyja

EBponcka koMucuja, pykoBogehu ce uzejom fia ce 61M0J0IKa pa3HOBPCHOCT
KBaJIMTETHUje LUITUTH YKOJMKO je MHTeTpaJHU Jle0 HeKOor 3amTuheHor noj-
pydja,’* CTpaTerujoMm ce 3aJaxe 3a polrpeme noctojehe Mpexe samrrnheHnx
nogpydja. [l[putom, uma ce y Buay, y npsoM peay, Mmpexxa Hatypa 2000, a notom
Y HallMOHaJ/IHe MpeXe 3allTHheHUX nojpydja.

EBporncka koMucuja, ogcTynajyhu of peasHor cTamwa Ha npoctopy EBpomncke
YHHje 0 TEPUTOPHjU 3alITHheHNX KOIMHEHUX U MOPCKUX MOJPYyYja,’® u Auun
u/beBa y OKBUpY KoHBeHI[HMje 0 OMOJIOIIKO] pa3HOBPCHOCTH," mpeasiaxe Aa
HajMame 30% KOMHEHUX U UCTO TOJMKO MOPCKUX MOBPLIMHA Tpeba Aa byzae
3amtuheHo. Y ucto BpeMe, EBporncka KoMucHja, yka3yjyhu Ha 3Ha4aj moapydja
ca BeJIMKMM OHOJMBEP3UTETOM, UJIM NOTEHIUjaIOM 3a GHOJIOIIKY pa3HOBpC-
HOCT, Ha KUBOT U 3/IpaBJbe JbYJU U IPUBPEJHU pa3Boj, '® npxaBama, 4JaHU-

150 3Havajy Koju 3auITrheHa noJpyyja MMajy Ha py paJiH4 pa3Boj, EKOHOMH]Y, KJTUMATCKe
pPOMeHe, 3/ipaBJbe eKOCUCTeMa, QU3UUYKO U MEHTAJIHO 3/JpaBJbe JbY 1, IPUBATHHU CEKTOD,
Kao U Ha MJa/Jie byAe, BUuseTH getabHo KoJ: EUROPAC Federation, 2020.

¢ [logauu cazpxaHu y EBpornckoj 6a3u mojaTtaka 0 HallMOHAJIHO IPOIJIalleHUM
3amrtrnhenum nogpyydjuma us 2019. rogrHe u nojanu Koju ce Tuyy Mpexxe Hatypa 2000
npepn kpaj 2018. roguHe, nokasyjy Aa je Ha TepuTopuju EBponcke yHuje samtuheHo 26%
KonHeHe noBpiinHe (07 Tora, 18% npunasa mpexu Hatypa 2000, a mpeocTaTak HallMOHAJIHO
3amTHheHnM KOMHEeHUM noapydjuma) u 11% mopckux noapydja (of tora, 8% mpunazga
mpexu Hatypa 2000, a octaTak je o6yxBaheH HaljMOHAJHUM IPOrpaMyMa Jp:KaBa, YJIaHUIa
EBporncke yuwuje). Bugern: Crpareruja, 2020, 4.

7 Av4H 1IMJbEBH, IOPEJ] 0CTAJIOT, TpeABUbajy fa 3amTrheHa nogpydja Tpe6a 1a moKpUBajy
17% xonHeHe noBpurHe U 10% Mopcke nospuirHe. BuzjeTu: jefanaecTy u/b y OKBUPY
CTpaTelKor mjaHa 3a o4YyBamwe GUOJMBep3UTeTa, 32 epuo o 2011. go 2020. roguHe
(Strategic Plan for Biodiversity 2011-2020, including Aichi Biodiversity Targets. [Ipey3eTo
15. anpusa 2020. roaune. https://www.cbd.int/sp/.

18Ipumepa paju, EBporncka yHuja camo ox mpexe Hatypa 2000 uma Genedure y
BpegHocTu oA 200 no 300 Musiuvjapau eBpa Ha rofullmbeM HUBOY. [lofanu HaBeleHU y:
[IpoBepu npuMepeHocTH 3akoHoAaBcTBa EY-a o npupoau (SWD(2016)472). Ocum Tora,
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nama EBporcke yHuje, npenopyuyje Aa HajMawe 10% KOMHEHUX MTOBPILIKMHA U
10% Mopckux moApydja Mopa 6UTU CTporo 3auTuheHo, yk/byuyjyhu Ty, nof,
06aBe3HO, CTape MyMe U pallyMe HAa eBPOIICKOM ITPOCTOPY.

Hako je Ha Ap>kaBaMa, 41aHuLlaMa EBponicke yHUje a caMe ofipejie oApyyja
Koja he 6MTH KaTeroprvcaHa Kao 3aliTuheHa Uju CTporo 3aliTuhena nojpydja,
EBporncka KoMucHja Ha cebe npey3uMa o6aBe3y Ja oJpeid CMepHULEe U KPU-
TepujyMe 3a BbUX0BO YTBphUBambe U IporJjallaBakbe, Kao U Ja Mponuliie JeJso-
TOBHe MeXaHH3Me 3a YIpaBJ/batbe bhUMa.

Kako 61 ce HanpaBuJ/ia KOXepeHTHa Mpexa 3allTuheHUX Noipyyja Ha IPOCTOPY
EBporncke yHuje, EBporncka KoMHCHja ce 3aJ1a)ke 3a YCIIOCTaB/bakbe eKOJIOIIKUX
KOpU/Jiopa U MOACTULAbe yJarama y 3eJieHy U IJaBy HHOPacTPyKTypy, Kao
Y IPeKOTPaHUYHY capajmwy ApxKaBa, yiaHuna EBponcke yHuje (Ctpareryja,
2020: 5).9

3.2. O6Has.bare ekocucmemda Ha KONHy U Mopy

EBporncka koMHKCHja, CBeCHA YHIbeHHLLE [a 3alUTUTA 6UO0JIOLIKE PAa3HOBPCHOCTH
Ha npocTopy EBponcke yHUje HUje 10BOJ/bHA 3a KBaJIUTAaTUBHE IOMaKe Ha OBOM
nsany, CTpaTerujom npejJjaxe oiropapajyha peuiemna 3a 060HOBY KONHEHUX U
MOPCKHUX eKocucTema.?’

[lnaH je na EBponcka koMmucuja, TokoM 2021. rogMHe Npe/Jiou NpaBHO 06a-
Be3yjyhe uJ/beBe 32 06HOBY IPUPOJe, a CBe Ca LIUJ/beM peBUTaIM3alHje, Y IP-
BOM peJly, OHUX eKOCHCTeMa KOjU UMajy HajBH1lIe MOTEeHIIMjajia 3a ClipevyaBame
Y y6JiakaBamwe nocjaeJua NpupoHUX KaTacTpoda U 3a ,XBaTamwe" U CKJa-
JULITEHE YIVbeHUKA. Y UCTO BpeMe, EBporncka koMucuja Mopa Jja oApeau U
Mepe KOjuMa ce TH [JU/beBU MOTY NOCTUNH, yCJIOBE KOjU Ce MOpajy UCIIYHUTH,
Kao ¥ MeTOJ0JI0THjy 3a Mallupakbe U OlielkhHBakbe CTakha eKOCUCTEeMA KOjU ce
06HaBJbAjy.

Kako 61 ce ITO KBaJIMTETHHUj€, Yy CKOPHje BpeMe, peBUTaJIM30BaJa GUOJIOLIKA
pa3HOBpPCHOCT Ha npoctopy EBporicke yHuje, EBpornicka koMUcHja 3aXTeBa 0/
Jip>kaBa 4JaHuLa a yJ10Xe NOTpebHe Hallope y NpaBLy No6o/bliakha IPUMeHe

Bpe/laH Na)kibe je M MoJaTaK [a ce o/ J0AATHHUX yJlaramka y OBY €KOJIOIIKY MPEXY OueKyje
oTBapatbe HoBUX 500.000 paguux Mecra. [loganu HaBeseHHu Ko Institut for European
Environmental Policy (IEEP), 2017.

Y0 6eneduTUMa J0Ope MOBE3aHOCTH MpexKe noJpy4yja Hatypa 2000 BugeTH geTa/bHO
ko: BirdLife International, 2019: 15.

20 Have, AyKHOCT ApaBa, 4jaHuLa EBporcke yHUje [a pajy Ha 06HOBU GHOJIOLIKE
pasHoBpcHOcTH Beh je cafpxkana y: lupektuBu o ntunama (2009/147/E3), lupeKTUBU O
cranumtTuma (92/43/EE3), OkBupHOj AupekTUBU 0 Bogoma (2000/60/E3), lupekTuBHU o
nonsiaBama (2007/60/E3) u OkBUPHOj AUPEKTUBU 0 TOMOPCKOj cTpaTteruju (2008/56/ E3).
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nocTtojehe perysiaTuBe, y NpoNMcaHUM pokoBUMa. HauMe, ApikaBe yjaHUle
Mopajy mo 2030. rogrHe 1a yYrHe NOTPebHe Haope Kako ce He6H oTopIlaJsio
CTalbe 04yBaHOCTHU 3alITHheHUX BpcTa U cTaHULITa. Takobhe, o Ap>kaBa 4Ja-
HUIA Ce TpaxH Aa HajMawe 30% BpcTa U CTAHUIITA, KOJU HUCY Y IOBOJ/bHOM
cTamy, Aoby [0 Tora UJIM /ia ce 6apeM CTame y KoOMe ce HaJla3e 6UTHO N060/b-
mra.?! (Crpareruja, 2020: 7).

3.3. Buo/iowka pa3Ho8pCHOCM U No/b0npuspeda

EBponcka KoMHUCHja, CBeCHA YUHEHULE O Y3ajaMHOM YTULAjy GHOJIOLIKe pas3-
HOJIMKOCTH U NOJbONPUBpeHe NTpou3BoAwe, CTpaTerujom npeasuba Buile
MexaHHW3aMa y IpaBLy lbbUXOBOTI OCHAXXMBama.

Y npBoM pejny, caBpeMeHa oJbONPUBPEAHA IPOU3BO/ha Tpeba Ja 6yie yTe-
MeJbe€Ha Ha OJJPXKMBOj MPaKCH, IPOUCTEKJIOj U3 MOIITOBakha OCHOBHUX MPUH-
I[MIIa eKOJIOIIKE NMOJbONPHUBPE/IE, aTrPOEKOHOMHU]€, arpoIyMapCcTBa, Kao U CTPO-
JKUX CTaHAap/ia 3a J06pO6UT KUBOTHUHA.

Y Ctpareruju ce noce6Ha nakwa nokKJiaka pa3Bojy OpraHCcKe I0J/bOIIPUBpeHE
IPOM3BO/JIHbE KOja MOKe JjJa UMa BUILeCTPYKe NPeHOCTHU Y 0JJHOCY Ha KOHBEH-
[MOHAJIHY [T0J/bOTNIPUBPEIHY IPOU3BO/I1bY 2% 3/paBHje HAMUPHHUIIE, MOTYNHOCT
Beher ynousbaBama pajiHe cHare,?* Mame 3araheHo T/10 ¥ BULIHU CTeneH 6H0-
JIOIIKe Pa3HOBPCHOCTH. Pajiu nocTU3awma HaBeleHUX LiU/beBa, 0BoM CTparTe-
rujoM ce npesBuba na HajMamwe 25% N0/bONPUBPEAHOT 3eMJbUIIITA MOpa Jia ce
KOPHCTH 33 OPraHCKY M0J/bONPUBPeIHY NPOou3Bo/iiby A0 2030. roauHe.?*

Jla 61 ce mocTUrao HaBeleHU L|UJb, EBponcka KoMUCHja Halaxe J0CJeJHY NpHU-
MeHy Mepa, Caip’)KaHUuX y 3ajeAHUUKO] MOJ/bONPUBEAHO] MoAUTHULM EBponcke
YHHUje, U IpeJiyiaxe JOHOLekhe AKIMOHOT IIJ1aHa 3a OPTaHCKY N0JbOIPUBpPEIHY
NpOU3BO/ Y Koju he moMohu y NpoMoBHCaky OBOT BH/ia IPOU3BO/Hbe.

21Koje he To BpcTe v cTaHMIITa 6UTH, 0Apeuhe ApxaBa YiaHHILA, HA OCHOBY CMEpHHULA
EBporncke komucuje v EBponcke areHnuje 3a )xuBotTHy cpeauny (Ctparteruja, 2020: 7).

22Kako ce y IpaBHOj INTEPATYPU HABOAH, TOCTOjehe MeTo/ie O/bONPUBpPEJHE TPOU3BOAHE
,ryure 3emsby“. Bumern: BirdLife International, 2019: 17.

“[IpeMa nosanuMa us ose CTpaTeruje, opraHcKa I10/bOIPHUBpeIHA TPOU3BO/ A MOXKe Ja
06e36eau 10 10 20% BuIlle paJHUX MeCTa 10 XeKTapy M0/bONPHUBPE/JHOT 3€MJ/bHIIITA, HETO
JIY TpaJJMIIMOHAJHA 0/bONPUBpeiHA Tpou3Boba (CTpaTeruja, 2020: 8).

24y nuTepaTypu MMa 3aJiarama Ja ce HajMamwe 30% moJ/bonpuBpeiHEe MPOU3BOAHE

OpraHHU3yje Kao OpraHcKa MoJ/boNnpuBpeaHa NpousBoama. BugeTu: BirdLife International,
2019: 18.
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EBporcka koMHcHja, y [1/by 0OHABJ/bakba 0JbONPUBPEJHUX EKOCHUCTEMA U 06e-
36ehuBama XxpaHe, Hajla)ke 60/by 3alITUTY MOJMHATOPA (onpalrBaya),?® aau
Y NMOJbCKUX MITHIA U MHCEKATA KOjU Y Ca/lejCTBY JIONPHUHOCE 3/IpaBHjoj M0JbO-
NpUBPEIHOj TPOU3BO/IHbH.2°

Hemnocpe/iHoj 3alITUTH OBUX JieJI0OBA OUOJMBEP3UTETA CBAKAKO A0NpHUHehe
Mepe, IponucaHe, kako oBoM CTparterujoM, Tako U CTpaTerujoM of, kUBe /10
TpIe3e 0 CMakbey ynoTpedbe NecTULU/a, Kao U yrnoTpebe OnacHUX NeCTU-
nuza3a50% g0 2030. roguHe. Y npuJIor jayamby 6M0AMBEpP3UTETA CUTYPHO rO-
BOPH U Mepa, caapxaHay CTpaTerujy, ga ce Ha 6apeM 10% nosbonpuBpesHOr
3eMJbHULITA BpaTe obeJiexja nej3aka BesrKe 6HOJI0UIKe pa3HOJUKOCTH (y 06-
JIUKY Tepaca, orpajia, 6apa, HempoJyKTUBHUX cTabasia, [paHUYHUX [10jaceBa U
CJ1.), KaKo 6U ce 06e36e/110 MOTpebaH >KUBOTHU POCTOP 32 IUBJbE XKUBOTHUIHE,
ommpauruBave, 6UJ/bKe U IpUpo/ie peryaartope mretrounHa (Ctpareruja, 2020: 8).

EBporncka KoMucHja ce 3aJ1ake 32 OCHa>KMBambe OMOJIOIIKe pa3HOBPCHOCTH U
NyTeM OJIaKLIMIA y Kopullhewy TpaAULMOHAJHUX KYJATypa U nacMuHa. EB-
pOIICKa KOMHUCH]a, TaKohe, CHa>KHO MoJp>KaBa NpUMeHy Mepa KojuMa ce obe-
36ehyje noApilKa arpoulyMapcTBY y OKBUPY pypaJsiHOT pa3Boja, 6yayhu aa
npeJcTaB/ba BEJUKHU IOTEHIHjaJl 3a 3alITUTY U 06HOBY 6MO/IMUBEP3UTETA.

3.4. O6HO0B8a eKocucmema maa

EBporcka KoMucHja, CyOYHBIIH CE Ca BUILIEJEL[€HUjCKUM I'yOUTKOM MJIOAHOCTH
TJIa, IPOY3POKOBAaHUM, Y IPBOM peAy, aKTUBHOCTHUMA YOBeKa (IIyTeM Ipajimbe
cTaMOeHUX HaceJ/ba, MyTEBA, MOCTOBA, IPEKOMEPHE Ceye IIyMa, CyBHILHE YI10-
Tpebe nmecTunuaa uau hy6opuna), Crparerujom npeasuba oapeheHa pememwa
y IUJbY 3aLITHUTE U 06HOBE EKOCHTEMA TJIa.

Kako 61 ce 3alITUTHJIA IJIOAHOCT 3eMJbULITA, ToBehaJia KOJIMYMHA OPTaHCKUX
MaTepHja y TJIy U CMambuJja kberoBa eposuja, opa CTpareruja ce 3ajaxe 3a:
yBobheme 0/|p>KMBUX HauMHa YIIpaB/batba 3eM/bUIITEM, 0OHOBY JlerpaiupaHor
3eMJbMIITA, 60/bY UJeHTUPUKALMjy KOHTAMUHUPAHOT TJa, 6/11xe ofpehu-
Bake yCJI0Ba KOjU MOpPajy 6UTHU UCITYHbeHU Jja 61 ce TOCTUIJIO L06pO eKOJIOIKO
CTame 3eMJ/bUILTA U 32 No6oJblLIake npahewa KBasuTeTa 3eMbuiITa. To, no-
peJ ocTasor, nojpa3yMeBa U3MeHe U JjonyHe TeMaTcke cCTpaTeryje o 3aliTUTH

% Tlyesie cy Kao jeJjaH o/ 3HaYajHUjHUX MIOJIMHATOPA [IOCEOHO yrpoXKeHe. Y TOM IpaBiy
BugeTH: EBponcky npseny aucty nuesa (European Red List of Bees). [IpeyseTto 12. jysia
2020. roguHe. https://ec.europa.eu/environment/nature/conservation/species/redlist/
downloads/European_bees.pdf. Bume o Tome, BupeTH kox: Erg, 2020.

2Bugertu: Ununujatupy EY-a3a onpamuBade (EU Pollinators initiative) (COM(2018)395).
[Ipeyseto 16.jyna 2020. rogune.https://ec.europa.eu/environment/nature/conservation/
species/pollinators/documents/EU_pollinators_summary_public_consultation.pdf.
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TJ13,%” aJT1 ¥ IOHOLIee AKIIMOHOT T1JIaHa 33 IOCTHU3akhe HYJITe CTONE 3arahema
Ba3/lyxa, BoJie U TJia, Kao u CTpaTeruje 3a oJp>KUBO0 U3rpaheHy >kuBoTHY cpe-
nuny (Ctpareruja, 2020: 9).

3.5. O6H08a WyMma

EBporncka KoMucHja, CBeCHa yJore IyMa 3a o4yBake GHOJIOLIKE pa3HOBpC-
HOCTH, YCJIOBHO 3aBUCHE Be3e ca KJUMATCKUM IIpoMeHaMa U YHibeHHUIle J1a Cy
IIYMCKHU KOMILJIEKCU U3BOp MaTepujajia, IPOU3BOJA U yCJAyra, HEOMXOAHUX
3a KpY»XHY eKOHOMHU]y, CTpaTerujoM HapoO4YUTO NMOTEHIIMPa 60P6Y 3a FLUXOBO
OUyBake U 3aLUTHUTY.

Y oBoj CTpaTeruju ce y NpBHU IIJIaH CTaBJ/ba PEXXUM CTPOTe 3aLUTUTE CTAPUX
1IyMa ¥ paiyMa Ha npoctopy EBpornicke yHuje. EBpornicka KoMucHja, 0CMM TOra,
HaApOYHMTO Ce 3aJ1a)Ke 3a aKTUBHOCTHU Koje UMajy 3a IIUJb noBehatbe U jayarme
OTIIOPHOCTH €BPOICKUX LIyMa 0] CBUX NOTEHIMjaJJHUX ONACHOCTHU: 60J1eCTH,
IITEeTOYNHA, KIMMATCKUX MPOMeHa, 0XKapa, cyuia u c¢Jj1.). [Ipu ToMe, moce6HO
ce MHCUCTHUpa Ha 0OHOBY GUOJIOLIKHA KOMIJIEKCHUX U CAMOOJP>KMBUX LIyMa
(Lewis et alia, 2019: 25-28), 6yyhu J1a yMCKH KOMIIJIEKCH Ca jeJHOM BPCTOM
JpBeha yecTo wTeTe nocTojeheM 6MOMBEP3UTETY, @ Make CY OTIIOPHU)U Ha
6o0J1ecTH, Kao U Ha noxkape (Pereira et alia, 2020).

Kako 6u ce fjo11/10 10 1[MJ/ba, 3alipTaHOT EBPONCKUM 3eJIeHUM JIOTOBOPOM —
EBpona Kao KJIMMaTCKU HeyTPaJHU KOHTUHEHT, CTpaTerujoM je mjaHupaHa
caJitha TPU MUJIMjapAe HOBUX cTabasia o 2030. roguHe.?

EBponcka koMmucuja, oBoM CTpaTerujoM nNoTeHLMpa Aa IJIaHOBY ylIpaBJ/bamba
KOjU ce TUYY LIYMCKUX NoJpydyja Tpeba Jja ce oJjHOCe Ha cBe jaBHe U Behu 6poj
NpUBATHUX L1YMa, U la OHU MOpajy 6UTH yCK1aheHU ca CMepHHUIIaMa OBOT TeJla
0 MoUIyMJbaBamy Koje MoJip>kaBa 6M0JI0LIKY Pa3HOBPCHOCT U ca IPAKCOM, yTe-
MeJ/b€HOM Ha NPUHLUIY ,I1yMapCTBO Y CKJIaAy ca IpupoAoM*, kao u ca Ctpa-
TervjoM EBporicke yHUje 3a 1IyMe, yMje ce JoHollewe ouekyje 2021. roarHe.

EBporncka koMucCHja, ca iu/beM npaherma U npoleHe CTawba eBPOICKHUX MIYMa,
JIaHWpa u3rpaamwy EBponckor cucrtema nHopMmucama o mymama (Ctpare-
ruja, 2020: 10).

2’Bupetu: TemaTcKy cTpaTerujy o 3amwtutH Ti1a (Thematic Strategy for Soil Protection,
COM(2006) 231).IIpeyseTo 14.jyna 2020. roguse. https://eur-lex.europa.eu/legal-content/
EN/TXT/?uri=celex%3A52006DC0231.

28TIpoueHe cy fa he 0)kMBOTBOpEE TOT [IJIaHA UMATH 32 [NOCJIEUILY PACT 3aII0CJAEHOCTH
Y CaMUM TUM BUIIM CTaHAap/ cTaHoBHUIITBA (CTpaTerwuja, 2020: 10).
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3.6. H3e80pu eHepzuje u 6U010WKA pA3HOBPCHOCM

Kako 64 3amITUTHIIA, 0jadyasia U, TaMo T/ie je TOTpeOHO, 0OHOBHUJIA OHUOJIOLIKY
Pa3HOBPCHOCT Ha €BPOIICKOM KOHTUHEHTY, oBa CTpaTeruja CHa>kHO 3aroBapa
Jlekap6oHu3anujy eHepreTckor cucteMa EBporncke yHuje. To, mopes ocrasor,
no/ipa3yMeBa ocJamabe, y Behoj Mepu Hero 1o cajia, Ha O/IpP>KUBe M 0GHOBJ/bHBE
M3BOpE eHePTHje, ONYT: CYHYEBE eHEPTHje, Fe0TEPMaJIHe EHEPIHje, CHAare Be-
Tpa, CHare BoJie, eHepruje 6uomace uau 6uoropuBa. HapoynTo ce noTeHupa
ynoTpeba HanpeJHUX OMOTOPHUBA, MIPOUCTEKIUX U3 OCTAaTaKa U 0TNA/la KOju
ce He MOTy [TOHOBO YNOTPEGUTH UJIU PELIUKJINPATH.>

Y L uJby KBaJIMTeTHHUje 06HOBe 6GMOJIOLIKEe PAa3HOBPCHOCTH, CTpaTeruja He ox-
pabpyje Kao U3BOp eHepruje ynoTpeby Leux cTabasa UIM KyJATypa Koje ce
KOPUCTE Y UCXPAHU XKUBOTHIbA UJIN JbY/IU, HE3aBUCHO 0] TOra IZie Cy Npous-
BeseHe (CTtparteruja, 2020: 10-11).

3.7. 06HOBa MOPCKMX U CJIATKOBOJHUX CHCTeMa

CtpaTeruja noce6aH npoctop nocsehyje 3amITuTH 1 06HOBU MOPCKUX U CJIAT-
KOBOJJHUX €KOCUCTEMA.

EBporicka KoMHcHja, mosasehu o nakeTa nponvca EBporncke yHHje Koju ce
olHOCe Ha pUGaApCKy MoJUTHKY,*® oBoM CTpaTeryujoM NoTeHIMpa OfpPKHUBO
Kopuihemwe MOPCKUX pecypca, Kao U HYJITH CTelleH ToJIepaHLiije He3aKOHUTe
pub0oJI0OBHE paKce.

Ka noTnyHujoj 06HOBH U jayamky MOPCKUX EKOCUCTEMA, CBaKako Bojuhe Mepe
koje he EBporncka koMHcHja y oKBUpPY OyAyher AKLIMOHOT NJIaHa 3a 04yBambe
pu60JI0OBHUX pecypca U 3aliTUTY MOPCKUX CUCTeMa NpeJIOKUTHU: OTpaHu-
YyeHa ynoTpe6a pu60JIOBHOT aJlaTa /M pyAapcKor ajaTa Kojy IKoAY 61Uou-
BEP3UTETY MOPA, Kao M IpUMeHa pub0JIOBHe TEXHUKE KOja je Mame IITeTHa 3a
€KOCHUCTeMe.

Kako 61 ce 3alITUTHIIA GUOJIOLIKA PA3HOBPCHOCT Y MOPUMA, aJIU U, [PYTOPOYHO
rJielaHo, 06e36e10 Tocao pubapruMa y HapeJHUM JlelleHUjaMa, EBporcka Ko-
MUCH]a Ce 3aJ1aXKe ZIa y pUbapCcKoj MOTUTUIU By/ie TPUMEHEHO PABUJIO /i ce

29y tom npasuy, Bugetu: lupektuny (EY) 2018/2001 o npoMoBHCalky eHEPTrHjU U3
o6HoB/bMBHX U3BOpa (Directive, EU,2018/2001 on the promotion of the use of energy from
renewable sources). [Ipey3eTo 10. maja 2020. roause. https://eur-lex.europa.eu/legal-content/
EN/TXT/?uriCELEX%3A32018L2001.

30Taj makeTt o6yxBaTa: 3ajegHuuy pubapcky noautuky (The Common Fisheries Policy),
OKBUPHY AUPEKTHUBY 0 ToMopckoj cTpateruju (The Marine Strategy Framework Directive,
2008/56/EC) u [lupeKTHUBY 0 IPOCTOPHOM IJIaHUPaky MOPCKOT noJpy4vja (Maritime Spatial
Planning Directive (2014/89/EU). HaBegeHno y: CtpaTteruja, 2020: 11.
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pr60JI0BHA CMPTHOCT 3a/Jp>KU Ha HUBO HajBUILET OJP>KUBOT IPUHOCA UJIU 6a-
peM CMakU Ha Taj HUBO.

CTpaTervja MHCMCTHpA Ha 3a6paHy yCIy THOT yJI0Ba CBUX BPCTa KOjUMa IPeTH
H3yMUpae UM 6apeM CMambUBakhe BbUXOBOT YJI0Ba /10 Mepe /10K Ce Ta BpCTa
MOTIYHO He onopaBu. cTo peluere 64 Tpebasio 1a BaXKy U 3a BPCTe KOje HUCY
y I06POM CTary O4YBAHOCTHU HUJIM HEMA]jY 0GP0 3KMBOTHO OKPY3KEHE, KA0 U 3a
CBe ipyTe BPCTe, 3auITHheHe MehyHapoJHUM UK TponucuMa EBporcke yHHje.

EBpoIcka KoMHcHja OBUM IPAaBHUM JJOKYMEHTOM IIOTEHL M pa IPUMeHy Mepa 3a
ylpaBJ/bake pubapCcTBOM Koje Mopajy 6UTH yTeMe/beHe Ha yTBpheHUM LjUbe-
BUMa O4yBaka M HajHOBHjUM Hay4yHUM ca3HawuMa (CtpaTeruja, 2020: 11-12).

Kazaje ped 0 3alITUTH CIATKOBOJHUX CUCTEMA U TPUPOTHUX GYHKIIM]jA peKa,
EBporcka KOMUCHja HHCUCTUPA HAa TOTNYHO] npuMeHU OKBUPHE IUPEKTHUBE O
Bogama. To, mopeJ ocTaJsior, o/jpa3yMeBa 0GHOBY peKa M MJIaBHUX NO/PYyYja,
Kako 6u ce omoryhusio ga 25.000 km peka uMajy csio60/jaH TOK.

CTpareruja noTeHIMpa NoCTU3akmbe AOOPOT CTamka MOBPUIMHCKUX, aJIU U MO/~
3eMHUX Bo/ia HajkacHHUje jj0 2027. roguHe (CTpaTerwuja, 2020: 12).

3.8. O3esiemaBame rpajoBa

Y ogHocy Ha CTpaTerujy o 61oJIolIKoj pa3HoBpcHOCTH A0 2020. rogune,* oBa
HoBa CTpaTeruja cHaXKHO MOCTUYE €KOJIOTU3alUjy IpaoBa U NPUTPAACKUX

nogpydyja.

Bop6a 3a3amTUTy ¥ 06HOBY 3eJIeHHX MOBPILIKMHA Ha 0Py 4jy rPaioBa MOXe ce
MCI0J/baBaTH KPO3 IPOMOBHCAKE 3/IPABUX €EKOCUCTEMA, YCIIOCTABJbAbE 3€JIEHE
HHPACTPYKTYpe U 3aJiarama 3a T3B. 3eJieHa pelletha (pellewma y CKJIaAy ca
NpPUPOIOM) ¥ CHEePU IPOCTOPHOT MJIaHUPAHha, TPOjeKTOBakha jaBHUX IIPOCTOPA,
3rpa/ia U lbUXOBOT OKPY?KEHa, Ka0 U HHPPACTPYKTYpe.

Kako 6u EBporicka KOMUCHja MoicTaKJa rpajoBe Ha eKOJIOIIKO JieJI0OBabe, Te
Bpahame npupoje y rpagose (Ctpateruja, 2020: 13), ynyheH je m03UB CBUM
rpaZloBuMa JAp»KaBa, 4jaHULa EBporcke yHHje Koje uMajy HajMamwe 20.000
CTAaHOBHMKA /13, /10 Kpaja 2021. roguHe, JoHECY NJIaHOBE 3a €KOJIOTU3aLUjy
rpagoBa. Ty mIaHOBU MOPajy, Mo 06aBe3HO, /ja CaJip>Ke CET Mepa KojuMa ce
omoryhaBa cTBapame: IapKoBa, BPTOBA, 3eJIeHUX KPOBOBA U 3U/I0Ba, 1IyMa,
foraTux 6MOJIOUIKOM pa3HOBpPCHOUINY, ApBOpeia, FPaJCKUX TPaBHhaKa U orpa-

31 Communication from the Commission to the European Parliament, the Council, the
Economic and Social Committee and the Committee of the Regions. Our life insurance, our
natural capital: an EU biodiversity strategy to 2020. llpeyseto 12. anpusaa 2020. roguHe.
https://www.eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52011DC0244.
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Z1a.32 OcuM Tora, OBUM IIJIAHOBMMaA MOpa /ia Ce MPOIUIIY MePE My TeM KOjUX 61
ce IONPUHEJIO IOBEe3UBay I'PAICKUX 3eJIEHUX MOBPIINHA, VKU /Ay NPpUMeEHe
NeCcTUILU/a, OTPaHUYeRY IPeTePAaHOTr KOLlleHka 3eJIeHUX TOBpLIMHa U ¢J1. HaBe-
JIeHU TJIAHOBU O €KOJIOTU3Al[Uju I'PaioBa U HbUXOBA NpUMeHa 6uhe 0CHOB Ha
TeMeJby KoT he ce GUpaTH eBPOIICKA 3eJieHa NpecToHuLa, 2023, ro/juHe U 0-
OUTHUK Harpae ,EBporncku 3esienu auct, 2022. rogune (CtpaTerwuja, 2020: 13)

3.9. Cmarwusare 3azaherba

EBporncka KoMucHja, CBECHA YHIbEHULEe J1a ToCTojehr MpaBHU OKBUP KOjUM
ce ypebyje 3amTuTa 6uoguBep3uTeTa 0f 3arabemwa HUje JOBOJbAH 32 HEHO
ouyBambe, 00HOBY U jadyame (CTpaTeruja, 2020: 13), CrpaTerujom npessuba
JloJlaTHe UHCTPyMeHTe Koju Tpeba ToMe J1a sonpuHecy (Ctparteruja, 2020: 13).

OBoM CTpaTerujom ce jacHO MO/ICTHUYE MpecTaHak 3arahemwa a3oToM u doc-
dopom u3 hybpusa. Kako je Beh peyeHo, To ce y npakcu MoKe OCTBApUTH
CMamemeM npuMeHe, 3a 50%, xpaH/bUBUX cacTojaka u3 hybpuBa, Te caMUM
THUM U peJlyKiuje ynoTpebe hyoprBa 3a HajMamwe 20%.

Y uusby nocTusama HyJTe cTone 3arahema, niaH je EBponcke xomucuje
ycBajamwe CTpaTeruje o xeMHUKaJMjaMa 3a OZP>KHUBOCT, Kao U AKIJMOHOT I1JIaHA
3a I0CTHU3akbe HyJTe cTone 3arahema Basyxa, BoJie U TJa.

Kako 6u ce oc/1e/JHO U Y TOTIYHOCTU NPUMEHUJIH IPOIUCH KOjUMa Ce LITUTH
6MO0JIOIIKA Pa3HOBPCHOCT OJf pa3HUX M3Bopa 3arahemwa, EBponcka komMucuja
pajiv HAa TOMe /ia Ipenu3HO GOopMYJIHie OKa3aTeJs/be 32 NOCTENEHO CMakbhU-
Bame 3arahema, opeiu o1a3He BpeJHOCTH U TPATH KaKO Ce 0/IBHja lbHX0Ba
npuMeHa Ha TepeHny (Ctparteruja, 2020: 14).

3.10. bBop6a npomue uHea3ueHuUXx epcma

EBporncka koMucHja, npeno3HaBIIU ONMAaCHOCT KOja MpPeTHU O/, UHBAa3UBHUX BP-
CTa 3a KUBOT U 3/JpaBJbe JbY/IU, Ay TOXTOHE OUJbHE U }KUBOTUHCKE BPCTE H,
wupe, npuBpeay,* Ctparerujom,** ocum mto ynyhyje Ha gocjieIHYy NIpUMeEHY

32Buiile je Hero jacHo Aa nocTojeha 3aIITUTA 3eJIeHUX [1eJI0BA TPaICKUX NOAPYYja, UK
ykymnHo 11.000, koju unHe Mmpexxy Hatypa 2000, Huje foBoJbHA 32 jadare OMOJUBEP3UTETA,
Te /la je HEONXO/JHO KBAJIUTAaTUBHO M KBAHTUTATHUBHO paJuTH y ToM nnpaBLy (CTpaTeruja,
2020: 13).

330 yTHUIajy MHBa3UBHHUX BPCTA HA HACTAHAK U IIUPEHE 3apa3HUX O0JIECTH BUAETH
JleTas/bHO, Ha nprMeD, koA: Hulme, 2014.

34Tlpema nomauuma u3 Ctpareruje, o yKymnHo 1.872 yrpoxkeHe BpCTe Ha €BPONCKOM
TJy, OICTaHaK 354 BPCTe YyIPOKeH je ”HBAa3UBHUM BpcTaMa. Bugertu: Ctparteruja, 2020: 14.
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Ypen6e o MHBa3UBHUM CTPAHUM BpcTaMma,® npeaBubha u 1olaTHe MeXaHU3Me
y 60p6u NPOTHUB TAaKBUX BpcTa. Pasiy ce 0 ToMe Jja ce cipeyH, KOJUKO je TO MO-
ryhe, usiu fja ce cMamU YHOIIEHk€e U HacTambHUBamwe Npe/iCTaBHUKA OBUX BpPCTa
y eBpOICKUM eKocucteMuma. OcuM Tora, npeaBubeHa je 1 KOHTpoJia Beh Ha-
CTamkeHUX NIpeICTaBHUKA NHBA3WBHUX BPCTA Y €BPOICKY >KUBOTHY CPeJIUHY,
Kao U cMamebe, 32 50%, 6poja BpcTa ca LipBeHe JsicTe, Koje jeiUHKe HHBA3UB-
HUX BPCTa yrpoxaBajy.>6 37

4. ipyre akTuBHOCTH, npeaBuhene CtpaTterujom, kojuma ce o6e36ebhyje
3alITUTa U 06HOBA GUOJIONIKE PA3HOBPCHOCTH

4.1. Ycnocmag.barbe H0802 0K8UPA ynpasbara

Kako 61 ce y HajcKopHje BpeMe 3ayCTaBUO I'yOUTAaK GUOJIONIKE pa3HOBPCHOCTH
Ha eBpOICKOM npocTopy, EBporncka komMucuja he ycnocTaBUTH HOBU €BPOIICKU
OKBHp 3a ynpaBJ/batbe 6HoguBep3uTeToM. TUM oKBHpOM 6uhe o6yxBaheHu u
ozaroBapajyhu MexaHu3MU 3a npaherwe U POLeHY pely3eTHX aKTUBHOCTH Ha
IJIaHY 03/IpaBJ/bHBakba eKOCUCTEMA. Y UCTO BpeMe, OBaj OKBUP Guhe ocHOBa 3a
3ajeITHUYKY O/IFOBOPHOCT CBUX CyOjeKaTa Koju MMajy o6aBe3e y norJyiely oGHOBe
Y 3alTUTe 6HoJIoNIKe pa3dHOBpcHOCcTH (CTpaTeruja, 2020: 15).

4.2. lomnyHuja u uHMeH3u8HUja npumeHa 3akoHodascmea Eeponcke
YHUje 0 3auwmumu H#cu8omHe cpeduHe

CtpaterujoMm, EBporncka koMucHja noTBphyje cBojy pelieHOCT 0 06e36ehuBamy
CBeoOyXBaTHHje U MHTEH3WBHUje MIPUMeHe NPONKCca KOjU Ce 0JHOCe Ha 3aIUTUTY
»KUBOTHE CpeJiMHe, KaKo 6U Ce YOUUJIM BU/I/bMBUjU pe3YJITATH y IOIJIeAy CIIpe-
yaBamwa ryouTKa 6HM0JIOIIKe pa3HOBPCHOCTH. To YK/byUyje U U3MeHe U 10Ny He
nocTtojehux peulemwa, Kao U ycarjallaBamwe aKTyeJHUX IPONUCA, KaKo 6U ce
00e36e10 BUIIU CTeNeH 3alITUTEe 6UOJUBEP3UTETA, U MOOOJBIIA0 TPUCTYTI

% Ypenba (EY), 6p. 1143/2014 o uuBasuBHUM cTpaHuM Bpctama (Regulation EU, No
1143/2014 of the European Parliament and of the Council of 22 October 2014 on the prevention
and management of the introduction and spread on invasive alien species). [IpeyseTo 14.
jyna 2020. rogune. https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=141744350472
0&uri=CELEX:32014R1143.

36 BugeTu: LipBeny siucty MehyHapoaHe yHuje 3a ouyBame npupozie (Red List of the
International Union for the Conservation of Nature, IUCN). [Ipey3seTo 24. anpuJsia 2020.
roauHe. https://www.iucnredlist.org.

37Y nuTepaTypu MMa 3aXTeBa, yCMepeHUX npeMa EBpONcKoj YHUjH, fja HA LIPHY JIUCTY
ctaBu 600 HajomacHUjUX MHBAa3UBHUX BpcTa 10 2025.roaune, a 900 TakBux BpcTa 0 2030.
roauHe. Bugetu: BirdLife International, 2019: 23.
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npaBocybhy nojeAguHana MU HeBJaJUHUX OpraHu3alyja y NoCTynLMMa Koju
ce BOJie TOBOJIOM MU Tamka U3 IOMeHa 3allTUTE )KUBOTHe cpeAuHe (CTpaTeruja,
2020: 15-16).

4.3. YKkwyuueamre ceux pesieeaHMHUX cyGjekama y npoyec 3awimume
esponcke Guo/iouie pa3HO8PCHOCMU

EBporncka KoMucHja, moJsiasehu o1 Tora Jia je 6U0JI0MIKa pa3HOBPCHOCT KJbYYHHU
dakTOp 3a 0’KUBJ/baBakhe EBPOIICKE EKOHOMHU]e, ocJie na”HaeMuje COVID-19
(CtpaTeruja, 2020: 1), y 3aycTaB/bakby 'y6UTKA GHOJIONIKE PA3HOBPCHOCTH U
HeHOj 060HOBY, y JIaHall cy6jekaTa Koju Tpeba aKkTUBHO /ia [ieJlyjy y TOM IpaBLy,
YKJbyuyje IIeJIOKYITHY HHAYTPHjy ¥ ipeay3eha koja cBojoM siesiaTHOIIAY yTHYY
Ha IPUPOAY.

EBpolicka KoMHCHja OBUM NPaBHUM JIOKYMEHTOM nokpehe MHUIIMjaTUBY 3a
O/Ip>KMBO KOPIOPAaTHUBHO yIIpaBJ/bakbe, KAKO OU ce MocTurao 6ajsaHc uaMmehy
O6UOoMBEP3UTETA U NPUBPEAHUX aKTUBHOCTHU. OcKM Tora, EBporncka komMmucuja
MoJICTUYe NpeUCIUTHBabe 06aBe3e NMOCJAOBHUX cybjekaTa 0 UHPOpPMUCALY
jaBHOCTH 0 MUTaKkUMa 0/ 3Ha4aja )KMBOTHY CPeIMHY, 3 HAPOUUTO GUOJIOIIKY
pasHoOBpPCHOCT,*® Kako GU Ce yTHIAJI0 HAa KBAaJIUTET U 06UM THUX HHOpMaILHja.

EBporncka KoMHUCHja ce 3aJ1aXke 3a IPOMUCUBabe Mepa Koje UMajy 3a L{UJb 0/ -
CTHULlakbe NOCJOBHUX CybjeKaTa Jja y IPOU3BOJHUM aKTUBHOCTUMA MOTEHLIU-
pajy npupo/iHa pellewa KojuMa ce ITUTHU 6hoJIolIKa pa3HOBPCHOCT. Takobe,
MHULUjaTUBa je EBpoIicKe KOMHUCH]je CTBapatbe IOKpeTa eBpOICKUX pey3eha
Ha ycJiy3u 6uoJo1Koj pasHoBpcHoCcTHU (CTpaTeruja, 2020: 16-17).

4.4. duHaHcupare 06HO8e U 3awmume 6U0/10uWKe pa3HO8PCHOCMU

Jyropo4Ho nocTaB/beHU LIM/bEBU O 3ALUTUTH U OOHOBU GUOJIOIIKE PAa3HO-
BPCHOCTH Ha npocTopy EBporncke yHUje Mopajy 6uTH npaheHu u oapeheHuM
yJlarambuma.

Y CTpaTeruju ce 3a Te HaMeHe CIOMHUHe U3HOC oJ 20 MU/IUjapAu eBpa Ha ro-
JulkeM HUBOY. ToMe Tpeba A04aTH U3HOC O/, HajMawe 10 MUIMjap iy eBpa Koju
6y, nyTeMm nporpama Musect EY, 610 ys102KeH y IPUPOJHU KalUTaJ U KPYKHY

%8 Ha ocHoBy /lupexktuBe o 2014/95/EY EBpornckor napsiaMmenTa u CaBeTa 0 U3MEHHU
JupexTtuse 2013/34/EY y norseny o6jaB/puBamka HepUHAHCUjCKUX HHbOpMALHja U
nHpopmManuja o pasHOBpCHOCTHU ofpeheHux Besnkux npeayseha u rpymna. (Directive
2014/95/EU amending Directive 2013/34/EU as regards disclosure of non-financial and
diversity information by certain large undertakings). [IpeyseTo 12. jysna 2020. roauHe.
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014L0095.
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€KOHOMM]Y, Kao U yJlararma y 3allTUTY OMouBep3uTeTa, nyTeM [laHa ynarama
3a eBPOIICKHU 3€eJIeHH IJIaH.

Y kojoj Mmepu EBporicka KOMHCHja OBUM JJOKYMEHTOM OZIFOBOPHO IPUCTYTIA pe-
1aBakby Npo6JieMa Be3aHUX 32 00HOBY U 0UyBake OHOJIOLIKE PA3HOBPCHOCTH,
noTBphyje U lbeHOo HacTojambe a MOPECKU CUCTEM U o pehuBame 1jeHa Aupek-
THO [OBEXe€ U YCJI0BH TPOLIKOBUMA OYyBake KUBOTHE CPeJIMHE, a T0CEOHO
6uoJolKe pa3HOBpCcHOCTU. To 6 Aa/be UMaJIo 3a OCJAeAULY Jla Ce y ip>KaBaMa,
yjaHUuIaMa EBporicke yHUje cMambyje onope3oBame pajia, a nosehaBa onope-
30Batbe 3arahema )KUBOTHOT OKpYXKema U APYyrux pakTopa KOju HeraTUBHO
yTHUY Ha lera. EBponcka komMucuja ce, y 1u/by NOTIYHUje 3alUTUTE GHOJIOLIKE
Pa3HOBPCHOCTH, 3aJ1aXe 3a JocJAe[JHy IPUMeHY HadeJsa ,3arahusad miaha“ u
»KopucHuk niaha“ (Crparteruja, 2020: 17-18).

4.5. Ykswyuueare npobaemamuke 6uo10uiKe pazHO8pPCHOCMU Yy npoyece
odyquearsa

Kako 6u ce noTnyHuje peasnu3oBaJ/iv 3aXTeBH, NocTaB/beHU CTpaTerujom, EB-
poICKa KOMHCHja 3aroBapa YK/byuMBatbe MMTakha Be3aHUX 3a GHMOJIOLIKY pas-
HOBPCHOCT y NPOIIeC JOHOUIEHA jaABHUX U MOCJOBHUX OJ[IYKA Ha CBUM HUBO-
¥Ma, UCTOBpeMeHO HyAehH Jia pasBUja KpUTEPHUjyMe, MeTO/le U CTaHJap/ie 3a
Npeno3HaBame ,d ONUMCHBalbe OUTHUX 0beJiexkja GUOJIOLIKE PA3HOBPCHOCTH,
HBeHUX yCJYTa, BpeIHOCTHU U OZIP>KUBOT Kopuihewa“ (CTpaTteruja, 2020: 18).

4.6. Hayka u o6pa3oearse y cAyHc6U 04y8ara 6uo/10uWKe pasHo8pCHOCMU

EBporicka koMHcHja, CBeCHa YHIbeHUIlEe 1a 60p6a 3a oYyBakhe, 0GHOBY U 3a-
IMITUTY GUOJIOIIKE PA3HOBPCHOCTH MOXe OUTH epUKACHU]a YKOJIUKO Ce Y Y
YKJbY4H HayKa, MOTEeHI[UPa yJiaratba y UCTpaXKHMBaka Koja UMajy 3a LUJb 3e-
JIeHa pelllerha Ha MJIaHy No60J/blIaka 3/[paB/ba €KOCUCTEMA, 2 CAMUM THUM U
3/ipaBJ/ba JbyqH.>

EBporcka KoMucHja ce 3a/1aKe 32 OCHUBakbe l|eHTpa 3Haa 0 GUOJIOIIKOj pa3-
HOBPCHOCTH KOjH 64, y capa/itbu ca EBpONCKOM areHIiMjoM 3a >XMBOTHY cpe-
JuHy, oMmoryhuo 6o/be noBe3nBakbe TEOPHU]je U IpaKce.

EBporicka koMucHja, Takohe, CHaXKHO Mo/ip>kaBa ,yK/by4uBamwe" npobiema-
THKe GUOJIOLIKE Pa3HOBPCHOCTH Y HACTABHE MPOrpaMe 06pa30BHOT CUCTEMA,
KaKo OM Ce Ha Taj HAYMH YTHLAJ0 HA CBeCT MJIahux HapaluiTaja 0 BaXKHOCTHU
O6UOMBEp3UTETA U TIOTPEOH HEHOT 04yBama. To 6U, 0CUM TOra, IONPUHEJO U

39y tom npaBuy, 6yayhu nporpam Xopusont EBpone (Horizon Europe) cagpxahe u
JYTOPOYHU CTPATELIKHU IJIaH 3a UCTPaKUBamwe 6uoauBepsuTteTa (Ctparteruja, 2020: 18).
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pa3BHjalby HOBUX IpOrpaMa BelITHHA Koje he UMaTH 3Ha4dajHy ysi0ry y 60p6u
NPOTUB ry6uTKa 6UoJioniKe pasHoBpcHOocTH (CTpaTeruja, 2020: 18-19).

5. EBporncka yHHUja 1 6M0JIOIKA Pa3HOBPCHOCT HA IJI06aJTHOM HUBOY

5.1. Iuwesu Esponcke yHuje y no21edy 3awimuime 6uo/i0uiKe
pa3Ho8pcHOCMU Ha NJ1aHemu 3eM./bU

EBpoIicka KOMHUCHja, CBeCHA YMHbeHUIe /1a I'yOUTaK 6M0JI0LIKe PAa3HOBPCHOCTHU
HUje eKOJIOIIKU MP0o6JIeM KOjU je TEPUTOPHjaJIHO Be3aH 3a mpocTtop EBporncke
yHuje, CTpaTerujom nokasyje cBoje cTpeMJberbe ja 6ye 1ujep y 60p6u 3a mbe-
roBO pelllaBak-€ Ha IJI06aJHOM HUBOY.

Y ToMm npaBuy, EBponcka KoMuCHja Ce 3aJ1aKe 3a yCIOCTaB/bakbe KOAJUIIHje 32
OHMOJIOLIKY PAa3HOJMKOCT Ha MehyHapoHOM HHUBOY Koja 61 Ha npejcTojehoj,
netHaecToj Kondepenuuju fpxaBa, nornucHuLa KonBeHuje o 6M0J10LIKOj
Pa3HOBPCHOCTH IIOCTUIJIA IOTOBOP 0 aMOUIIMO3HOM HOBOM IJI06aJTHOM OKBUPY
0 3alITUTH 6GHOJIOIIKE PAa3HOJMKOCTH 3a epuoj nocse 2020. rogune.*

Taj HOBU r106GaiHU OKBUP, MocBeheH o4yBamy U 3alITUTH OHOJUBEP3UTETA,
TpebaJsio 6 Jja TEXKH TOME J1a: CBU CBETCKU eKOCUCTEMH 6y1y 06HOBJbEHHU, OT-
MOPHU U y oAroBapajyhoj Mmepu 3aituhenu go 2050. rojuHe; fa ce 10CAELHO U
y MIOTHYHOCTH NOLITYje MPUHIUI HETO J06UTHU U Bpaharmba NPUPOAU BULIE O]
OHOTa LITO Ce 0/] ibe y31MMa; Kao U 1a IOCTOjU Haue 1Ha 3abpaHa 6110 KaKBUX aK-
THBHOCTH YOBeKa Koje 61 MMaJie 3a IocaeJUlly uU3yMupame Bpcta. Ocum Tora,
y IJ106a/IHOM OKBHUPY, aMOUIIMO3HO NOCTABJ/beHU IU/bEBHU Y Be3U OUOJIOLIKE pas-
HoBpcHOCTH J10 2030. roauHe, Tpeba Ja 6yAy: MepJ/bUBH, U3BO/IJbHBU, BpEMEH-
CKY OI'paHHUY€eHH, peJIeBAaHTHU U KOHKPETHHU U Kao TaKBU TUIATH Ce YKJIambarba
ryouTKa 6M0JI0LIKe pa3HOBPCHOCTHU. HOBY r/106a/IHU OKBUP KOjU Ce 0JHOCH Ha
6uoMBeEpP3NUTET, Takobe, Tpeba Jja MoYrMBa Ha HayeJsy paBHONPABHOCTH CBUX
cybjekaTa Koju paJie Ha OYyBakby U 3aLITUTU OGHOJIOIKE PA3HOBPCHOCTH, Kao
Y Ha OLITEHOj ¥ PaBHONPABHOj MO/Ie/IM JOOUTH NPOUCTEKIIEe U3 yIOTpebe re-
HEeTCKUX pecypca NoBe3aHUX ca 6uouBep3uTeToM. HOBUM I7106a/IHUM OKBU-
pOM, UCTO TaKo, Tpeba YCIOCTABUTH JIeJIOTBOPHUje MeXaHHU3Me 3a IPUMEHY,
npahemwe U NpeUCcnUTHBabe CBPCUCXOJHOCTH IIpe/ly3eTUX aKTUBHOCTH, KAao U
NO/ICTULIAjHe MEXaHU3Me (HIp. Ha T0Jby GUHAHCH]ja, MHOBAIM]ja, TEXHOJIOTH]€)
KOju 61 6UJIM Ha KOPUCT GMOJIONIKO] pa3HOBpcHocTH (CTpaTeruja, 2020: 20).

“*Tako 64 ce NpoOIIMPHUJIA AKTUBHOCT EBpornicke yHUje Ha yiaHy MehyHapo/iHe capa/iihe
y morJieZly o4yBama U 3alITUTEe GUOAMBep3UTeTa, 6yAyhu fa je Beh MmapTa Mecela oBe
roguHe ocHoBaHa [Jl06asiHa KoasiMIMja 32 6UOJIOLIKY Pa3HOBPCHOCT Y KOjy CY YKJbYYEHHU
HalMOHAJ/JIHU MapKOBH, 60TAHUYKHU BPTOBHU, 300JI0IIKH BPTOBH, aKBaPUjyMHU, HAYYHU U
NpUPOAHAYKH My3eju, upoM LeJsor cBeTa (CTpaTeruja, 2020: 22).
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5.2. AHzanxncoearse Egponcke yHuje y 3auumumu 6uo/10uiKe
paszHoecmHocmu y mehyHapodHuUM okeupuma

5.2.1. ¥npaswarbe okeaHuma Ha 2106a1HOM HUBOY

EBporicka koMuCHja Ha IJI06aJITHOM HUBOY MpeJiaXke KOHKpeTHe aKIiyje, Mo-
Ny T: CKJallaka IpaBHO o6aBe3yjyher cnopadyMa 3a MOPCKY 6GMOJIOLIKY pa3HO-
BPCHOCT IOZ|pyYja KOja ce HaJla3e U3BaH OKBHMPA HalJUOHAJIHE JyPUCAUKIU]je U
II0OCTHU3ama J0roBapa o nporJjallewy TPU BeJIMKa oA pydja y Jy>KHOM OKeaHy
3amrtuhenuM. OBo Tesio EBporcke yHHje Takohe ce 3aJiake 3a NOTIHUCHUBAbE
cropasyMa o 3abpaHH IITETHUX CyOBeHIIMja 32 pubapCcTBO, Kako 6u ce y Behoj
MepH 3alITUTUJIU eKOCUCTEMU OKeaHa M Mopa. EBporncka koMucuja npeajaaxe
Jla ce y MehyHapoaHUM nperopopuMa EBponcka yHHUja 3aJiaxe 3a 0Jp>KUBO
Kopuinhemwe 0CeT/bUBHX MOPCKHUX €KOCHUCTEMA U CBEOOYXBAaTHU]Y NMPOIEHY
yTHIaja y60KOMOPCKOT pyAapCcTBa Ha GMOJIONIKY pa3HOBPCHOCT,*! MOpCKO
OKpY’Kere U akTUBHOCTH Jbyau (CTpaTeruja, 2020: 21).

5.2.2. Tpeosuncka noaumuka Eeponcke yHuje u 6uodusepsumem

EBporncka koMucHja, yodaBajyhu cHa>KHY oBe3aHOCT u3Mehy TproBuHCcke
nosiuTUKe EBpOICKe YHUje U GUOJIOLIKE pAa3HOBPCHOCTH, 3aJ1aXKe Ce MOTIYHY
NpUMeEHY oZpesiaba 0 6HOJIOIIKOj PAa3HOBPCHOCTH ¥ OKBUPY MOjeJUHUX TP-
TOBUHCKHUX CIIOpa3yMa U CBEOOYXBATHU]Y NMPOLIEHY OBUX NPaBHUX I10CJI0Ba
Ha 6uosuBep3uTeT. [Ipeasior je oBor Tesia EBporicke yHHje /1a ce, y 0TJIeAHO
BpeMe, HOpMUpa 3a6paHa UJIM OTpaHUYerhe CTaB/bakha y MIPOMET HPOU3BO/A
MOBE3aHHUX Ca KpUemheM UJIM MPOMaJahbeM IyMa, U IPOMOBHCAae NPOU3BO/A
KOjU He IITeTe MYyMCKHUM KOMILJIEKCUMa U YOTLITe GUOJIOLIKOj pA3HOBPCHOCTH.

EBporicka komucuja, pykoBosiehu ce Beh yTBpheHUM YHubeHUIIaMa Jia He3a-
KOHHTA TPTOBHHA NPUMepIMMa JUBJ/be dayHe U PpJiope yTUYe HA TYOUTAK
6uoJIoIIKE pa3HOBPCHOCTH, CTpaTerujoM u3pakaBa YBpCT CTAB O HbEHOM CY3-
oujamy* (Ctpareruja, 2020: 21).

“Y nuTepaTypu MMa 3ajiararba M 3a PUroOpO3HUjH MPUCTYII ¥ TMOIVIeAy peliaBakha 0BOT
MUTaka, MONYT YCIOCTaB/bakha MOPATOPHUjyMa 3a Y6OKOMOPCKO pyaapcTBo. BuaeTu:
BirdLife International, 2019: 20.

*2Y Teopuju MMa MHUII/bEHA, C 003MPOM Ha TO 1A U JIeraiHa TPrOBUHA NPUMEPLMMa JJUBJ/bUX
BpPCTa MOXKe UMaTH HeraTUBHOT yTHIlaja Ha GUOJUBEP3UTET, ia je NOTpe6HO peBUUpPaTH
LUUTEC mexaHu3me (cagpkaHe y KOHBeHL[MjU 0 MehyHAPOJHOM IPOMETY YT POKEHUX BPCTA
JIuBJbe payHe U psiope), TO 6K 06e36eUJI0 a CBaKa JileraJHa TProBUHA OBUX BpCTa 6yzie
yCcko fledrHMCcaHa U cTporo nomroBaHa. Buaertu: BirdLife International, 2019: 23.
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5.2.3. MehyHapooHa capadrea, noaumuka cycedcmaa u Moouau3ayuja
¢uHaHcuja Eeponcke yHuje Ha h/aHy 3auimume 6U0/10WKe pa3HO8PCHOCMU

Kako 6u ce nmojayasivt HAaNMopH Zip>kaBa LIMPOM CBeTa, NapTHepa EBporncke yHuje,
y PeBUTAIM3aLHjH U 3alITUTH OHOJIONIKEe pa3HOBPCHOCTH, EBpornicka koMcHja
oBoM CTpaTerujoM npeJijiaxke 1eJ0TBOPHUjY MOoAPLUIKY EBporicke yHUje Ha TOM
IJIaHy, Kao U y TIoTJiely cy36Hjarba KpUBUYHUX JleJ1a IPOTHB XKUBOTHE CpeinHe
Y y3poKa ryouTka 6uouBep3utera. OBUM cerMeHTOM CTpaTeruje ,IOKpUBEHE
cy“ u gpkaBe 3anagHor basikaHa.

[InaH je EBporicke koMucHje, Takohe, a EBporcka yHHje, y [UJ/by TIOTIyHH]€E
peanusanuje EBporckor 3esieHOT JoroBopa, yCIOCTaBU T3B. 3eJlIeHe caBe3e ca
appUYKUM U APYTUM NAapTHEPCKUM JipXKaBaMa, Kao U /la HaCTaBU ca UCNYHa-
BameM Ipey3eTe 06aBe3e 0 yABOCTPYyUaBaby QUHAHCHjCKUX TOKOBA Y 3eMJbe
y pa3Bojy, a y Be3u 6uoJioliKe pa3HoaukocTH (CTpaTteruja, 2020: 19 u 22).

9. 3ak/by4Ha pa3MaTpama

Hema cymme fa je EBpornicka yHuja EBponckum 3eseHum fjoroBopom u Ctpa-
TerujomM o 6MOoJIONIKO] pa3HoBpcHOCTH A0 2030. rogrHe nNocTaBuJia BUCOKO
aMbuIM03He LIU/beBe HAa [IJIaHY 3alITUTE U peBUTaIu3alMje 6UoJUBEP3UTETA.

Y kojoj mepu he gohu /0 moMaka y peasiu3alujyd NOoCTaB/beHUX 1IU/bEBA, HUje
caMo cTBap NpaBHOT OKBUPA, Beh, MHOTr0 BUIlIE, YBPCTE pelieHocTU EBporncke
YHHUje Ja ce OHU 3aUCTa OCTBape U JPYLITBEHO OATOBOPHOTI NPUCTYNa CBUX
cy6jekaTa Ha eBpOIICKOM MPOCTOPY Yy peliaBaky ropyhux npobsema Koju ce
TH4Yy GUOJIOLIKE PAa3HOBPCHOCTHU. 3a TO je HEONXO0/{HA POMeHa Y CBECTH CBa-
KOT I0jeIMHIA 0 BaXKHOCTHY OUOJIOIIKE pa3HOBPCHOCTH 3a )KMBOT Ha MJIAaHETH
3emJsbu. [IpuMeHa CTpaTervje o 6U0JIONIKOj pa3HOBPCHOCTH 0 2020. roauHe
W/ie y IpUJIOT yIIpaBo TOM 3aKJbYyUKy. 360T TOra ce YMHHU /1a je 3a [1eJIOTBOPHOCT
peluema, cagpxkaHux y EBpornckoM 3eseHoM gorosopy u CtpaTteruju o 6uo-
JIOIKO]j padHoBpcHOCTHU 10 2030. roZiMiHe, UMIIEPaTUB HOpMUpae eUKACHUJUX
NpaBHUX MeXxaHHW3aMa KOju 61 OMOTr'yhHJ/IM BbUXOBY IPUMEHY.

Byayhu na npoctop Peny6inike Cp6uje o6GesiexxaBa, mope/; 0CTaJIor, U BeJUKa
6M0JIOIIKA PA3HOBPCHOCT, TOTPEGHO je, 6e3 o/i/1arama, Npesy3eTH CBe aKTHUB-
HOCTH U Mepe, cajipkaHe y CTpaTeruju o GUOJIOIIKOj pa3HOBPCHOCTH, KaKo 61
ce OHa IITO 60Jbe 3aLITUTHJIA U 06HOBUJIA. YMECTO OC/Iabalba Ha CTpaHe UH-
BeCTHIIMje, Tpeba yiaraTy y Halll IPUPOJIHU KalKUTaJl, jep, Kako je Beh pedeHo,
NpeHOCTH TAKBOT yJlaramlba Cy BUIIECTPYKE, HE CaMO 3a KUBOT U 3/|paBJjbe
cajalimbux U 0yayhux reHepaluja CBUX KOjU KHBe Ha npocTopy Peny6/nke
Cpbuje, Beh 1 3a NpUBpeHHU Pas3Boj.

41



MEBYHAPOJJHA HAYYHA KOH®EPEHIIMJA ,,0ATOBOPHOCT ¥ IIPABHOM U [IPYIUTBEHOM KOHTEKCTY”

JlutepaTtypa

BirdLife International (2019). The EU Biodiversity Strategy to 2030. Ilpey3seTo 12.
¢dedpyapa 2020. roguHe. https://www.birdlife_position_biodiversity web_01.
pdf.

Commission of the European Communities (2006). Communication from the
Commission to the Council, the European Parlament, the European Economic
and Social Committee and the Committee of the Regions. Thematic Strategy for
Soil Protection (Com (2006)231). [Ipey3eTo 14. jyna 2020. rogune. https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52006DC0231.

Directive 2014/95/EU amending Directive 2013/34/EU as regards disclosure
of non-financial and diversity information by certain large undertakings).
[IpeyseTo 12.jyna 2020. roaune. https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A32014L0095.

Directive (EU) 2018/2001 of the European Parliament and of the Council of 11
December 2018 on the promotion of the use of energy from renewable sources.
[Ipey3eTto 10. maja 2020. roguHe.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uriCELEX%3A32018L2001.

Erg, B. (2020). EU Strategija za zaStitu biodiverziteta 2030 - povratak pri-
rode u naSe zivote. [Ipeyseto 12. anpusa 2020. roxgune. https://www.bal-
kangreenenergynews.com/rs/eu-stategija-za-zastitu-biodiveziteta-2030-
povratak-prirode-u-nase-zivote.

EUROPAC Federation (2020). The Role of Protected Areas in the EU 2030
BiodiversityStrategy.Acontributiontothe PublicConsultationofthefuture EU2030
Biodiversity Strategy. [IpeyseTto 15. maja 2020. roauHe. https://www.europac.
org/news/2020/02/protected-areas-in-the-eu-2030-biodiversity-strategyy/.

European Commission (2011). Communication from the Commission to the
European Parliament, the Council, the Economic and Social Committee and
the Committee of the Regions. Our life insurance, our natural capital: an EU
biodiversity strategy to 2020. Ilpey3eTo 12. anpusa 2020. roause. https://www.
eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52011DC0244.

European Commission (2019). Communication from the Commission to the
European Parliament, the European Council, the Council, the European Economic
and Social Committee and the Committee of the Regions. The European Green
Deal. TlpeyseTo 20. janyapa 2020. roguHe. https://www.eur-lex.europa.eu/
legal-content/EN/TXT/?qid=1588580774040&uri=CELEX:52019DC0640.

42



H. CrojanoBuh | cTp. 23-46

European Commission (2020). Communication from the Commission to the
European Parliament, the Council, the European Economic and Social Committee
and the Committee of the Regions. A Farm to Fork Strategy. For a fair, healthy and
environmentally-frendly food system. [lpey3eTo 10. jyna 2020. rogune. https://
www.eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0381.

European Commission (2020). Communication from the Commission to the
European Parliament, the Council, the European Economic and Social Committee
and the Committee of the Regions. Biodiversity Strategy for 2030. Bringing nature
back into our lives. IlpeyseTo 10.

jyHa 2020. roguHe. https://www.eur-lex.europa.eu/legal-content/EN/TXT/?q
id=1590574123338&uri=CELEX:52020DC0380.

European Commission (2018). EU Pollinators initiative (COM (2018)395).
[IpeyseTo 16. jyHa 2020. roguHe. https://ec.europa.eu/environment/nature/
conservation/species/pollinators/documents/EU_pollinators_summary_public_
consultation.pdf.

European Commission (2016). Fitness Check of the EU Nature Legislation (Birds
and Habitats Directives) (SWD(2016) 472). Illpeyseto 15. jyHa 2020. roguHe.
https://ec.europa.eu/environment/nature/legislation/fitness_check.

European Commission (2019). Fitness Check of the EU Water Legislation
(SWD(2019) 439). IllpeyseTto 15. jyna 2020. rogune. https://ec.europa.eu/
environment/water/fitness_check_of_the_eu_water_legislation/index_en.htm.

European Commission (2015). Report from the Commission to the European
Parliament and The Council the Mid-term review of the EU Biodiversity Strategy to
2020 (COM(2015) 478 and SWD(2015) 187). IIpeyseTo 18. jyna 2020. roauHe.
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52015DC0478.

European Red List of Bees. [Ipey3eTo 12. jysia 2020. rogune.https://ec.europa.
eu/environment/nature/conservation/species/redlist/downloads/European_
bees.pdf.

Hulme, P. (2014). Invasive species challenge the global response to emerging
diseases. [IpeyseTto 18. debpyapa 2020. rogune. https://www.semanticscholar.
org/paper/Invasive-species-challenge-the-global-response-to-Hulme/ccedd?7
6ea556e4c5bfbfeb6f79aa8aa703dce589&sa=U&ved=2ahUKEwjQiNy2z_3rAh
XJzKQKHTDHDnwQFjADegQICRAB&usg=AovVaw0fpp3SA7PenH7v90riclam.

Institut for European Environmental Policy (2017). Natura 2000 and Jobs:
Scoping Study. [IpeyseTto 12. anpusa 2020. https://ec.europa.eu/environment/
nature/natura2000/pdf/Natura_2000_and%?20_jobs_executive_summary.pdf.

43



MEBYHAPOJJHA HAYYHA KOH®EPEHIIMJA ,,0ATOBOPHOCT ¥ IIPABHOM U [IPYIUTBEHOM KOHTEKCTY”

Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem
Services, IPBES (2019). Report of the Plenary of the Intergovernmental Science-
Policy Platform on Biodiversity and Ecosystem Services on the work of its seventh
session, Addendum Summary for policymakers of the global assessment report
on biodiversity and ecosystem services of the Intergovernmental Science-Policy
Platform on Biodiversity and Ecosystem Services. [lpey3eTo 18.janyapa 2020. ro-
nuHe. https://ipbes.net/event/ipbes-7-plenary&sa=U&ved=2ahUKEwiex_r7y_3r
AhVGDOwKHrafCrwQFjAAegQICBAB&usg=A0vVaw1I5gsGXM-inQ-qcFAwQhnd.

Lewis, S. M., Wheeler, Ch., Mitchard, E. T. A & Koch, A. (2019). Restoring Natural
Forests is the Best Way to Remove Atmospheric Carbon. Natura, Vol. 568. 25-
28. IlpeyseTo 12. mapTa 2020. roguHe. https://www.nature.com/articles/
d41586-019-01026-8.

Pereira, H. M., Fernandez, N., Perino, A., Segar, ]., Schepers, F., Stoneman, R.
(2020). Ecological Restoration in the EU post-2020 biodiversity strategy: The
opportunities of rewilding European landscapes for nature and climate. Ilpey-
3eTo 10. anpuua 2020. https://www.idiv.de/fileadmin/content/iDiv_Files/
News_Files/2020/Ecological_restoration_in_the_EU_post2020_biodiversity_
strategy The_opportunities_of rewilding_European_landscapes_for_nature_
and_climate.pdf.

Red List of the International Union for the Conservation of Nature (IUCN). [Ipe-
y3eTo 24. anpua 2020. roaune. https://www.iucnredlist.org.

Regulation (EU) No1143/2014 of the European Parliament and of the Council
of 22 October 2014 on the prevention and management of the introduction and
spread on invasive alien species. [Ipey3seTo 14.jyna 2020. roguHe. https://eur-
lex.europa.eu/legal-content/EN/TXT/?qid=1417443504720&uri=CELEX:320
14R1143.

CrojanoBuh, H. (2016). OnuitTu MehyHapoAHONpaBHU OKBUP 3AIITUTE U 04y-
Batba OMOJIOLIKE pa3HOBPCHOCTU. 360pHUK padosa ,,HayuoHaiHo u mehyHapodHo
npaso - akmyesHa numarea u meme”, Tom 1. KocoBcka MuTpoBuna: [IpaBuu da-
KyaTeT. 15-36.

Strategic Plan for Biodiversity 2011-2020, including Aichi Biodiversity Targets.
[IpeyseTo 15. anpusaa 2020. roguHe. https://www.cbd.int/sp/&sa=U&ved=2a
hUKEwid162u2v3rAhUOsaQKHdOkBqEQFjACegQIChAB&usg=A0OvVaw16jsuz
G2gey-dzyTdNVGuD.

World Economic Forum (2020). The Global Risks Report 2020. Ilpey3eTo 10. jyHa
2020. https://www.weforum.org/reports/the-global-risks-report-2020.

44



H. CrojanoBuh | cTp. 23-46

World Wide Fund for Nature, WWF (2018). Living Planet Report — 2018: Aiming
Higher. TlpeyseTo 10.jyHa 2020. https://www.worldwidlife.org/publiblications/
living-planet-report2018&sa=U&ved=2ahUKEwjnu83_wv3rAhVDRBUIHS1uB_
AQFjADegQICRAB&usg=AovVaw)vu9]byuk_YoZvrdlVOBTu.

45



MEBYHAPOJJHA HAYYHA KOH®EPEHIIMJA ,,0ATOBOPHOCT ¥ IIPABHOM U [IPYIUTBEHOM KOHTEKCTY”

Natasa Stojanovié, LL.D.
Full Professor, Faculty of Law,
University of Nis

ON THE EUROPEAN UNION'S SOCIALLY RESPONSIBLE APPROACH
TO THE PRESERVATION AND PROTECTION OF BIODIVERSITY

Summary

The entire international community has been encountering biodiversity loss for
decades now, caused in priority by: changes in the utilization of soil and seas,
through direct and excessive exploitation of natural resources, climate changes,
pollution, and invasive types of plants and animals.

The European Union is not only a signatory and an active contracting party for the
implementation of goals of the Convention on International Trade of Endangered
Species of Wild Fauna and Flora, the Convention on the Conservation of Migratory
Species of Wild Animals, the Convention on Biological Diversity, and the Convention
on the Conservation of European Wildlife and Natural Habitats, yet it takes a step
forward compared to the rest of the world by adopting the European Green Deal in
December 2019. This European Union’s strategic document — besides its powerful
advocacy for ideas related to transition to a clean and circular economy, stopping
climatic changes and reducing environmental pollution — pays particular attention
to the preservation and protection of biological diversity on the European continent.
Undoubtedly, the aspiration of the European Union to become the first climatic
neutral continent by 2050 will affect the prevention of further degradation of
ecosystems and biodiversity more broadly.

In her paper, the author sheds light, through a prism of the European Green Deal,
on the Biodiversity Strategy for period 2020-2030, and the New forest strategy, and
analyses some concrete legal endeavours of the European Union aiming to stop the
biodiversity loss and, consequently, to prolong life on the planet Earth, including
also the human species survival.

Keywords: European Green Deal, Biodiversity Strategy 2030, Socially Responsible
Behavior.
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OBAVEZE ERGA OMNES (PER SE) 1 ERGA OMNES PARTES

Apstrakt: U radu Ce se odrediti pojam i predociti definicija medunarodnih
obaveza, poglavito onih erga omnes. U prvome Ce se dijelu rada rasprav-
ljati o kljucnim elementima materijalnoga medunarodnoga prava s ovim
u vezi, dok ¢e drugi dio biti posveéen medunarodnim sprovedbenim me-
hanizmima - procesnome medunarodnome pravu - za svrhe utvrdivanja
medunarodne odgovornosti za povrede obaveza erga omnes. Polazne post-
avke leZe u cinjenici da postoji konceptualna disktinkcija medunarodnih
obaveza erga omnes. Postoje tako erga omnes per se, obaveze koje djeluju
prema medunarodnoj zajednici u cjelini, i druga skupina, erga omnes par-
tes, obaveze koje proizlaze za drZave stranke mnogostranih medunarodnih
ugovora. U radu éemo uciniti kratku analizu odnosa obaveza erga omnes
per se i jus cogens. Jednako tako, a sto je Medunarodni sud u Den Haagu
u vise svojih odluka ustvrdio, erga omnes karakter norme i pravilo o zas-
nivanju nadleznosti Medunarodnoga suda jesu dvije razlicite stvari te da,
uprkos prostoj ¢injenici da su prava i obaveze erga omnes dio predmeta
jednoga medunarodnoga spora, takvo $to ipak ne daje ipso facto Sudu
nadleZnost da i odlu¢uje u tome sporu. Jednak ucinak na uspostavljanje
nadleZnosti Medunarodnoga suda ima i povrijedena norma jus cogens,
koja je kao takva predmet nekoga medunarodnoga spora izmedu drZava.
Nadalje, bi¢e istrazeno kakvo je to stajaliste, a u odnosu na predmet nasega
istrazivanja, zauzela Komisija Ujedinjenih nacija za medunarodno pravo
donosenjem Nacrta Pravila o odgovornosti drZava i medunarodnih or-
ganizacija za medunarodne protupravne cine 2001., odnosno 2011. Kod
postupanja u slucaju krsenja, u medunarodnopravnoj doktrini, ali i u praksi,
valjalo bi razluciti obaveze erga omnes od actio popularis. S druge strane,
da li je razumno ustvrditi da se odnosni koncepti mogu valjano povezati s
doktrinom univerzalne nadleZnosti?

Lenis.omerovic@unze.ba
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Kljuéne rijeci: medunarodne obaveze, erga omnes per se, erga omnes
partes, jus cogens, actio popularis, medunarodno pravo o odgovornosti,
medunarodno procesno pravo

1. Uvodne postavke

Poznato je da u medunarodnome pravu, odnosno medunarodnome poretku,
postoje medunarodne obaveze koje djeluju prema svima, odnosno koje, na-
primjer, neka drzava duguje svim subjektima medunarodnoga prava. Takve
obaveze odredujemo obavezama erga omnes. U radu ¢emo ponajprije odrediti
njihov pojam i predociti definiciju. Pokusat ¢emo ustvrditi koje sve meduna-
rodne obaveze imaju ovaj, uvjetno odredeno, kolektivni u¢inak u suvremenome
medunarodnome pravu, odnosno u danasnjoj medunarodnoj zajednici drzava.
Nasa polazna tvrdnja je da se obaveze erga omnes dijele na one koje se duguju
medunarodnoj zajednici u cjelini, to su tzv. Ciste obaveze erga omnes, i na oba-
veze erga omnes partes, koje obavezuju sve stranke mnogostranih medunarod-
nih ugovora. Istaknut ¢emo osnovne karakteristike i jednih i drugih. Pred kraj
prvoga poglavlja nacinit cemo kratku analizu pitanja postoji li razlika izmedu
obaveza erga omnes i kogentnih normi op¢eg medunarodnog prava (jus cogens).
U tome duhu ¢emo ispitati da li sve kogentne odredbe djeluju erga omnes i da
li sve obaveze erga omnes nastaju iz kogentnih normi. Kakav je zapravo odnos
izmedu obaveza erga omnes i jus cogensa i je li ispravno uvijek koristiti sinta-
gmu ,kogentna odredba erga omnes.“? U drugome dijelu rada raspravljamo o
medunarodnim sprovedbenim mehanizmima, a koji se kod ovih koncepata od-
nose na uvjete pokretanja pravnih postupaka zbog uc¢injenih povreda obaveza
erga omnes za svrhe utvrdivanja medunarodne odgovornosti. Postoje li otuda
razliciti postupci i uvjeti u medunarodnome pravu o odgovornosti, a sve sli-
jedom relevantnih odredaba iz Nacrta Pravila Komisije Ujedinjenih nacija za
medunarodno pravo o odgovornosti drzava i medunarodnih organizacija za
medunarodne protupravne Cine, koja su usvojena 2001. (za drzave) i 2011. (za
medunarodne vladine organizacije)? U tome dijelu ¢emo postaviti i nekoliko
problemskih pitanja s ciljem nastavka znanstvenoga i prakti¢noga zanimanja
za, uradu, iznesene dileme. Pred kraj drugoga dijela rada dajemo uvid u osnove
rasprave o pitanju je li potrebno razluciti obaveze erga omnes od actio popularis.
Znakovit je osvrt na odnos izmedu nekoliko instituta, i to obaveza erga omnes,
jus cogens i doktrine univerzalne nadleZnosti.

U dolasku do odredenih znanstvenih spoznaja, u radu se koristimo pravnodo-
gmatskom metodom, analizom sudske prakse, odnosno metodama analize i
sinteze, ali i elementima induktivne i deduktivne metode. Rad je postavljen na
nacin da nam predocava i prikaz odnosa materijalnih i procesnih normi u me-
dunarodnome pravu, a u odnosu na temeljni predmet istraZivanja.
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2. Odredenje pojma, definicija i podjela medunarodnih obaveza erga
omnes - materijalno medunarodno pravo

Medunarodni sud u Den Haagu (IC]) u Savjetodavnome misljenju Reparation for
Injuries Suffered in the Service of the UN iz 1949. daje potvrdu medunarodnoprav-
nome nacelu da samo stranka prema kojoj je medunarodna obaveza upravljena
moze podnijeti zahtjev u odnosu na njezinu povredu?, i.e. moze traziti izvrse-
nje obaveze ili pozvati na odgovornost. Ovo Ce se ostvariti kada se Organizacija
Ujedinjenih nacija (OUN, UN), u podnosenju zahtjeva zbog Stete koju je pretrpio
njezin agent, pozove na povredu obaveze prema njoj.? S druge strane, nedugo
nakon usvajanja Becke konvencije o pravu medunarodnih ugovora 22. maja
1969.* u medunarodnome pravu koncept obaveza erga omnes (per se) (onih koje
djeluju prema svima) dobija sve viSe na potvrdi i svome znacaju, iako odnosna
Konvencija strogo ,,ograniceno razmatra“ (Salerno, 2011: 238) erga omnes oba-
veze u opcem smislu.

Izraz ,obaveze erga omnes" stariji je od izreka Medunarodnoga suda. Njegova
geneza u suvremenome medunarodnome pravu datira jos iz 1945, usvajanjem
Povelje Ujedinjenih nacija. Cl. 55. i 56. Povelje proklamiraju promociju univer-
zalnoga postovanja ljudskih prava i fundamentalnih sloboda kao programa
Ujedinjenih nacija, tako da se ¢l. 56. Povelje moZe razumno povezati s njezinim
¢l. 1., koji sadrZi odredbe o ciljevima Organizacije UN, tako da, s ovim u vezi,
st. 3. potonjega Clana stipulira, inter alia, ostvarivanje medunarodne suradnje
razvijanjem i poticanjem posStovanja prava c¢ovjeka i temeljnih sloboda za sve.
(Zemanek, 2000: 2). Sve do ovoga razdoblja medunarodno pravo je bilo foku-
sirano na suverenitet drzava i primjenjivalo se u odnosima izmedu njih. (Ibid:
3). Implementacija odredaba Povelje UN u pogledu poStivanja ljudskih prava i
osnovnih sloboda zapocela je sklapanjem mnogostranih medunarodnih ugovora.
Naime, s izuzetkom Opce deklaracije o ljudskim pravima iz 1948., Ujedinjene
nacije su se odlucile izabrati mnogostrane konvencije kao svojevrstan mehani-
zam za implementiranje programa Povelje UN, te budu¢i da su unutar sistema
Ujedinjenih nacija usvojene mnoge konvencije u oblasti medunarodnih ljudskih
pravaihumanitarnoga prava®, racionalno je tvrditi daje do$lo do ,konvencijske
kreacije" obaveza erga omnes. (Zemanek, 2000: 3-6). S druge strane, u literaturi
se navodi da je M. Lachs koristio termin erga omnes tokom rasprave o nacrtu

2Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion: I.C.].
Reports 1949, p. 174, 181-182.

31bid, 182.
*United Nations, Treaty Series, vol. 1155, p. 331. Stupila na snagu 27. januara 1980.

5U tu svrhu, v. zajednicki ¢l. 1. svih &etiriju Zenevskih konvencija za za$titu Zrtava rata iz
1949.1¢l. 1. st. 1. Dopunskoga Protokola I iz 1977. (koji Protokol se odnosi na zasStitu Zrtava
u medunarodnim oruZanim sukobima).
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prijaSnjega ¢l. 62. odnosne Konvencije (prema: Ragazzi, 2002: 8), koji se odnosio
na ugovore koji predvidaju obaveze ili prava trecih drzava.®

Ideja o ,interesu zajednice” (eng. community interest)’ u svjetlu medunarodnoga
prava prima podrsku i od Medunarodnoga suda (Jgrgensen, 2000: 93), koji je u
predmetu Barcelona Traction iz 1970.% utemeljio podjelu medunarodnih obaveza
drZavana nacin da je priznao postojanje kvalitativno razli¢itih obaveza drzava
tako $to je ustvrdio da se mora praviti bitna razlika izmedu obaveza koje svaka
drZava ima prema medunarodnoj zajednici kao cjelini i onih obaveza koje na-
stupaju vis-a-vis druge drzave. (Vucini¢, 2006: 436)°.

»,Konkretno, sustinska distinkcija treba se povu¢i izmedu obaveza
neke drzave prema medunarodnoj zajednici kao cjelini, i onih koje
nastaju prema drugoj drzavi u oblasti diplomatske zastite. Prema
njihovoj prirodi, prve su briga svih drZzava. U pogledu vaznosti in-
volviranih prava, moZe se uzeti da sve drzave imaju pravni interes u
njihovoj zastiti; to su obaveze erga omnes.“1

¢Sadasnji je to ¢l. 35. BeCke konvencije o pravu medunarodnih ugovora iz 1969, koji nosi
naziv: Ugovori koji predvidaju obaveze za trece drzave, i koji glasi: ,Za tre¢u drZzavu nastaje
obaveza na temelju odredbe ugovora ako stranke tog ugovora namjeravaju tom odredbom
stvoriti obavezu i ako tre¢a drzava izrekom, u pismenome obliku, prihvati tu obavezu.”“ Ovdje
se radi o ugovorima na teret trecih, tj. drzave/a koje nisu stranke ugovora i u njihovome se
normiranju polazi od nacela da ,ugovor ne stvara ni obaveze ni prava za tre¢u drzavu bez
njezina pristanka.” (¢l. 34. Becke konvencije - op¢e pravilo o tre¢im drzavama). ,0dgovarajuce
pravilo sadrzano je i u ¢l. 34. Becke konvencije iz 1986. glede medunarodnih organizacija,
koje su kao subjekti prava podvrgnuti istim pravilima [...]“ (Crni¢-Groti¢, 2002: 169). Glede
normiranja ugovora koji predvidaju obaveze za tre¢e medunarodne organizacije, pomenu¢emo
Becku konvenciju iz 1986. koja ,,sadrzi mutatis mutandis jednake odredbe kao i Konvencija
iz 1969. u svojim ¢l. 35.1 37. st. 1.“ (Ibid: 173). Iako moZemo shvatiti eventualne sli¢nosti, bar
narudimentarno idejnoj razini, valja naznaciti da se koncept obaveze koja ima svoje ucinke,
tj. svoja dejstva prema svima, iznimno razlikuje od medunarodnougovorne obaveze za trecu
drzavu ili tre¢u medunarodnu organizaciju.

70 zastiti interesa cijele medunarodne zajednice u medunarodnome pravuv. Villalpando,
2010: 387-419.

8 Barcelona Traction, Light and Power Company, Limited, (Belgija v. Spanija), Presuda, 1.C.].
Reports 1970, p. 3.

9Svako ko izuc¢ava pojam, prirodu i vrste medunarodnih obaveza drzava i medunarodnih
organizacija, iz svoje analize ne bi trebao ispustiti predmetni slu¢aj Medunarodnoga suda.

 Barcelona Traction, Light and Power Company, Limited, (Belgija v. Spanija), Presuda, 1.C.J.
Reports 1970, p. 3, 32 (par. 33). Usp. Crawford, 1998: par. 69-71; U pozitivno medunarodno
pravo ,interes zajednice“ je usao kroz odredene norme i pravne reZime, poput obaveza erga
omnesikogentnih (imperativnih, peremptornih) normi (lat. jus cogens), kojima se i ostvaruje
njegova zastita. (Villalpando, 2010: 394, 399).
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Kako nadalje Sud utvrduje ,ovakve obaveze deriviraju, naprimjer, [...] iz zabrane
djela agresije!! i genocida'?, kao i iz nacela i pravila koji se odnose na osnovna

11CJ u predmetu Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America) zakljuCuje da je zabrana upotrebe sile dosegnula status obi¢ajnoga
medunarodnoga prava, $to je fundamentalno nacelo takvoga prava (Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. United States of America), Merits, Judgment,
L.C.]. Reports 1986, p. 14, par. 190). Dakle, iz karaktera zabrane upotrebe sile, koja je Siroko
priznata kao jus cogens norma, neosporno je daje stoga prohibicija agresije validna (vazeca)
obaveza erga omnes, tj. dajuimaju sve drzave bez iznimke i da pogada interese svih (prema:
Ragazzi, 2002: 74-79.

12Na razini odgovornosti drzava danas je opéeprihvaceno da obi¢ajna pravila o genocidu
namecu erga omnes obaveze svim drzavama ¢lanicama medunarodne zajednice, jamce¢iim
pravo da zahtijevaju da radnje genocida imaju biti zaustavljene (Cassese, 2003: 98). IC] je
u svojoj odluci iz 2007, u dijelu obrazloZenja u kojemu se dotaknuo pitanja teritorijalnoga
opsega Konvencije o genocidu podrzao svoje odredenje iz odluke iz 1996. u istome predmetu,
u kojem je Sud notirao da ,obaveza koju svaka drZzava posjeduje u pogledu sprjecavanja
i kaznjavanja zlo¢ina genocida nije teritorijalno ogranicena Konvencijom.” (Application
of the Convention on the Prevention and Punishment of the Crime of Genocide, Preliminary
Objections, Judgment, 1.C.J. Reports 1996, p. 595, 616, par. 31; Application of the Convention
on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia
and Montenegro), Presuda, I.C.]. Reports 2007, p. 43, par. 153). Ovakvo glediSte Suda razumno
moze i¢i u smjeru da tekst Konvencije o genocidu znaci ne samo teritorijalnu obavezu drzave,
vel je racionalno tvrditi da obaveze svih drzava svijeta, neovisno jesu li strane ugovornice
odnosne Konvencije, u ovome domenu izlaze izvan njihovih drZavnih podrucdja. Sljedstveno
navedenome, sve medunarodne obaveze drzava, alii medunarodnih organizacija, koje izviru
iz predmetne Konvencije, odn. koje ona kao takva subjektima medunarodnoga prava namece,
nedvojbeno predstavljaju istinske obaveze koje djeluju erga omnes (per se), odn. prema cijeloj
medunarodnoj zajednici, te se niukom slu¢aju ne mogu smatrati obavezama erga omnes partes,
tj. obavezama koje imaju ili koje djeluju samo prema stranama ugovornicama Konvencije o
genocidu. Valja imati na umu da ovakav teorijski koncept i rjeSenja koja on nudi, nisu lako
ostvariva u praksi drzavaimedunarodnih organizacija u njihovome medunarodnome opéenju
idjelovanju (Usp. Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Presuda, 1.C.J. Reports 2007, p.
43, par. 155-179 (dio Presude u kojem je Sud raspravljao o obavezama nametnute Konvencijom
na strane ugovornice)). Jednako tako, Republika Hrvatska je u postupku pred Medunarodnim
sudom isticala da Konvencija o genocidu nije snop sinalagmatskih obaveza izmedu strana
ugovornica, ve¢ uspostavlja obaveze erga omnes (Application of the Convention on the Prevention
and Punishment of the Crime of Genocide (Croatia v. Serbia) Judgment, 1.C.]. Reports 2015, p.
3, 40, par. 83). S druge strane, Sud je iznova podrzao svoje zakljucke iz ranije svoje prakse,
tako da je ostao konzistentan u svome odredenju da ,Konvencija o genocidu sadrzi obaveze
erga omnes. Konac¢no, Sud je podrZao da zabrana genocida ima karakter peremptorne norme
(jus cogens)“ (Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Croatia v. Serbia) Judgment, 1.C.J. Reports 2015, p. 3, 42, par. 87; Armed Activities
on the Territory of the Congo (New Application: 2002) (Democratic Republic of the Congo v.
Rwanda), Jurisdiction and Admissibility, Judgment, I.C.J. Reports 2006, p. 6, 31-32, par. 64). U
ovome duhu valja takoder naglasiti da medunarodnopravni poredak ne zahtijeva od drzava da
medunarodni pravni instrumenti, oni koji sadrZe norme jus cogens naravi, budu ratificirani te
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prava osobe, ukljuc¢ujuci zastitu od ropstva i rasne diskriminacije.”'®* Neka od
odnosnih prava na zastitu postala su dijelom op¢ega medunarodnoga prava'#,
dok su druga utkana u medunarodne instrumente univerzalnoga ili kvaziuniver-
zalnoga karaktera.'® Valja istaknuti da je odredenje Suda o razli¢itome u¢inku
normi medunarodnoga prava, odnosno o razlici izmedu povrede pravila medu-
narodnoga prava i pravila erga omnes nedvojbeno postalo jedno od najvaznijih
i najpoznatijih odredenja Suda o pitanju erga omnes pravila. Jednako tako, pri-
mjeri erga omnes obaveza, koje je Sud u ovome predmetu naveo, predstavljaju
iskljucivo ilustrativne primjere, odn. date u vidu otvorene klauzule, Sto e reci
da lista ovih obaveza nije iscrpna, odn. da se medunarodnoj zabrani agresije,
genocida, ropstvairasne diskriminacije'® dodaje pravo naroda na samoodrede-

potom integrirani u njihovo nacionalno pravo, kako bi bili sprovodivi na njihovome drzavnome
podrucdju, iz razloga Sto je jus cogens uvijek opéeobicajna pravna norma. Jednako tako,
uenje o ovim pravnim normama ne zahtijeva njihovu formalnu inkorporaciju u nacionalni
pravni sistem, niti da budu promulgirani nekim nacionalnim pravnim instrumentom, dok se
suprotno trazi kod ve¢ine medunarodnih ugovora (poglavito izvan sistema medunarodnih
ljudskih prava, medunarodnoga krivicnoga i medunarodnoga humanitarnoga prava), c¢ije
odredbe naprosto ne mogu biti provodive niti se smatrati mandatornim pravnim pravilima
za drzave koje takve zakljucene ugovore nisu potpisale, ratificirale (ili putem akcesije) i,
uvjetno napisano, integrirale ih u svoje nacionalno pravo (v. Presudu Zalbenoga suda kanadske
provincije Quebeciz 2003. u predmetu Compagnie nationale Air France c. Mbaye (Compagnie
nationale Air France c. Mbaye, 2003 CanLII 35834 (QC CA), par. 87)). No, ovo je ve¢ podrucje
odnosa izmedu medunarodnoga i domacega prava, u kojem vladaju dvije oprecne koncepcije
glede primjene pravila medunarodnoga prava na podrucju drzave (dualisti¢ko i monisticko
shvacanje), tako da zalazimo u predmet neke druge rasprave.

13 Barcelona Traction, Light and Power Company, Limited, (Belgija v. Spanija), Presuda, I.C.].
Reports 1970, p. 3., par. 34.

*Kao $to jeizrazeno u presudi u predmetu Reservations to the Convention on the Prevention
and Punishment of the Crime of Genocide, Advisory Opinion, I.C.J. Reports 1951, p. 23.

15 Barcelona Traction, Light and Power Company, Limited, (Belgija v. Spanija), Presuda, I.C.].
Reports 1970, p. 3., par. 34.

16] M. Ragazzi raspravlja o ova Cetiri primjera medunarodnih obaveza erga omnes koje
je Medunarodni sud analizirao u svojem obiter dictum-u (tj. presudama u kojima diskusija
0 obavezama erga omnes nije bila dio ratio decidendi spora). Tako, Ragazzi, 2002, op. cit.
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nje'” i medunarodna zabrana torture'®, kao medunarodne obaveze, bez iznimke,

170 pravu naroda na samoodredenje kao pravu erga omnes i suStinskome nacelu
suvremenoga medunarodnoga prava raspravljao je Medunarodni sud u predmetu East
Timor (Portugal v. Australia), Judgment, I.C.]. Reports 1995, p. 90. U ovome je predmetu Sud
zakljucio da je pravo na samoodredenje naroda obaveza erga omnes te da predstavlja jedno
od osnovnih nacela suvremenoga medunarodnoga prava. ,Prema glediS$tu Suda, tvrdnja
Portugala da pravo naroda na samoodredenje, koje je evoluiralo iz Povelje Ujedinjenih nacija
i prakse UN, ima erga omnes karakter, je nepogresiva.” (East Timor (Portugal v. Australia),
Judgment, 1.C.J. Reports 1995, p. 90, par. 29). Ranije je Medunarodni sud u svoja dva savjetodavna
misljenja, Legal Consequences for states of the Continued Presence of South Africa in Namibia
(South-West Africa) Notwithstanding Security Council Resolution 276 (1970) (Advisory Opinion,
I.C.]. Reports 1971, p. 16), te Western Sahara Case (Advisory Opinion, 1.C.J. Reports 1975, p. 12)
iz 1975. odredio da je nacelo samoodredenja dio obi¢ajnoga medunarodnoga prava, dok
Sud u prednjoj Presudi iz 1995. ne samo da je podrzao svoje odredenje iz prethodna dva
savjetodavna misljenja, ve¢ je nesumnjivo naznacio da odnosno nacelo konstituira erga omnes
obavezu. Takoder, prema nekim u¢enjacima, pravo naroda na samoodredenje je i norma jus
cogens (Tako, Brownlie, 2003: 489). Vrijedi takoder iskazati, iako se sada nesumnjivo radi
o pravu/obavezi erga omnes te iako predstavlja vazno nacelo, jo$ uvijek je njegova sadrzina
ne tako jasna (Klabbers, 2013: 117).

8] UN Konvencija protiv mucenja i drugih surovih, necovjec¢nih ili ponizavajucih postupaka
ili kaZnjavanja (UN Konvencija protiv torture; United Nations, Treaty Series, vol. no. 1465,
p- 85) iz 1984. (stupila na snagu 1987.) nesporno predstavlja primjer medunarodnoga
instrumenta koji sadrzi obaveze koje proizvode ucinke erga omnes. Tako UN Odbor protiv
mucenja zakljuc¢uje da je apsolutni i nederogabilni karakter prohibicije mucenja postao
prihvaéen kao stvar obicajnoga medunarodnoga prava te da odredbe ¢l. 2. Konvencije
osnazuju ovu peremptornu, jus cogens normu protiv mucenja (Committee against Torture,
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
General Comment No. 2, Implementation of Article 2 by States Parties, No. CAT/C/GC/2/CRP.1/
Rev.4,23.novembar 2007, par. 1). Nadalje, Medunarodni krivi¢ni tribunal za biv§u Jugoslaviju
(ICTY) je u predmetu FurundZija nasao: ,zabrana mucenja drzavama namece obaveze erga
omnes, to jest obaveze koje one imaju prema svim drugim ¢lanovima medunarodne zajednice,
od kojih svaka tada ima korelativno pravo. Pored toga, krSenje takve obaveze istovremeno
predstavlja povredu korelativnoga prava svih ¢lanica medunarodne zajednice i utire put svakoj
pojedinoj ¢lanici da postavi zahtjev za udovoljenjem, i da inzistira na ispunjenju obaveze ili
barem datrazi da se prekine s krSenjima.” (ICTY, TuZitelj v. Anto FurundZija, Pretresno vijece,
Presuda, IT-95-17/1, 10. decembar 1998, par. 151). Ne samo da se ovdje radi o obavezi erga
omnes, ve¢ nastavno na izneseno, ICTY zakljucuje: ,Dok upravo pomenuta karakteristika
erga omnes pripada podrucju medunarodnih sprovedbenih mehanizama (lato sensu), druga
vazna karakteristika nacela koje zabranjuje mucenje odnosi se na hijerarhiju pravila u
medunarodnome normativnome poretku. Zbog vaznosti vrijednosti koje Stiti, ovo nacelo
je postalo neopoziva norma jus cogens, tj. norma koja u medunarodnoj hijerarhiji ima visi
rang nego ugovorno pravo, pa ¢ak i “obi¢na” pravila obi¢ajnoga prava. Najocitija posljedica
toga visega ranga jeste da drZave ne mogu odstupiti od doti¢noga nacela ni na osnovu
medunarodnih sporazuma niti na osnovu pravila lokalnogaili specijalnoga obi¢ajnoga prava,
pa ¢akninaosnovu op¢ih pravila obi¢ajnoga prava koja nemaju istu normativnu snagu.” (ICTY,
TuZitelj v. Anto FurundZija, Pretresno vijece, Presuda, IT-95-17/1, 10. decembar 1998, par.
153). Usporedbe radi, v. Presudu Medunarodnoga suda u predmetu Questions relating to the
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svih drZzava i medunarodnih organizacija (dakle, cijele medunarodne zajednice)
koje djeluju erga omnes (per se). Otuda je pravni rezon Medunarodnoga suda u
ovome pogledu, Sto je neprijeporno, ,najautoritativnija definicija erga omnes
obaveza“ (Steinerte, Wallace, 2008: 11; usp. Bedi, 2007: 157-161), na koju se Sud
pozivao u viSe navrata. Tako u svome Razli¢itome misljenju'® u predmetu East
Timor (Portugal v. Australia) sudija C. G. Weeramantry konstatira da je Medu-
narodni sud raspravljao o pitanju obaveza erga omnes u sporovima: Northern
Cameroon®’, the South West Africa cases, Preliminary Objections?' and South West

Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment, I.C.J. Reports 2012, p. 422
(predmet poznat kao Habré slucaj); Filipovi¢, 2013: 199-213. Valja istaknuti da se prije izreke
Presude Medunarodnoga suda u predmetu Application of the Convention on the Prevention
and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro)
postavljalo pitanje ,za povredu kojih obaveza je drzava odgovorna i po kojoj vrsti odgovornosti.
Dali drzava osim Sto je odgovorna za sprjecavanje i kaznjavanje zlo¢ina genocida odgovara za
povredu istih onih inkriminiranih radnji za koje krivicno odgovara pojedinac. Ili su obaveze
drzave po Konvenciji druk¢ije. Jer Konvencija nigdje izricito ne govori da drzava i sama
moze biti odgovorna za genocid. Posto ta pitanja nisu ranije postavljana pred medunarodne
sudove, tuzba Bosne i Hercegovine protiv Savezne Republike Jugoslavije pruzila je priliku
Sudu da o tome zauzme stav.” (Softi¢, 2015: 88). Tuzba Bosne i Hercegovine je ,uistinu bila
pionirski poduhvat jer do okoncanja ovoga postupka niko, ni Sud ni drzave, nije znao kakav
je zapravo domasaj ove Konvencije. Kakva pravai obaveze proizilaze iz Konvencije za drzave
¢lanice.” Da li su otuda, prema Konvenciji, drzave obavezne da se i same uzdrZze od Cinjenja
genocida? Ovaj je postupak ,pruzio priliku Sudu da zauzme pravne stavove u ovoj materiji.“
(Softi¢, 2015: 156). Naime, kako je Medunarodni sud u navedenome predmetu prvi puta u
svojoj povijesti zauzeo stajaliSte po prethodnim pitanjima tumacenja odredaba Konvencije
o genocidu iz 1948. i povezanim pravnim dilemama, tako je isti medunarodni sudski forum
u sporu Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal)
uspostavio nove standarde u pogledu tumacenja i primjene Konvencije protiv mucenja iz
1984. Kako pise M. Filipovi¢, praksa Medunarodnoga suda ,znacajno je doprinijela razvoju
medunarodnoga prava i uspostavljanju odredenih pravnih standarda. Neke od presuda
predstavljale su prekretnicu, kako u tumacenju pojedinih medunarodnih ugovora, tako i
u razvoju medunarodnoga obic¢ajnoga prava. Nedavna presuda [...] u sporu izmedu Belgije
i Senegala nastavlja tim putem i uspostavlja nove standarde”, s obzirom da Medunarodni
sud ,,prvi put u svojoj historiji pravni interes jedne drzave opravdava konceptom zasnivanja
prava na osnovu obaveza erga omnes partes. lako je ovaj koncept spomenut i u slucaju ICJ
Barcelona Traction iz 1970., nikada do sada opravdanost zahtjeva jedne strane u sporu nije
bila zasnovana samo na obavezama erga omnes partes.” (Filipovi¢, 2013: 199-200). Medutim,
¢ini se da ipak postoji osjetna konceptualna razlika izmedu obaveza erga omnes partes i
obaveza erga omnes (per se). O predmetnome u nastavku rada.

¥ Dissenting Opinion of Judge Weeramantry, East Timor (Portugal v. Australia), Judgment,
I.C.J. Reports 1995, p. 90, 214.

20[.CJ. Reports 1963, p. 15.
A[.CJ. Reports 1962, p. 319.
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Africa cases, Second Phase*?, Nuclear Tests (Australia v. France)*® and Nuclear Tests
(New Zealand v. France)**, United States Diplomatic and Consular Staffin Tehran®,
te Border and Transborder Armed Actions (Nicaragua v. Honduras), Jurisdiction
and Admissibility.*® Ipak, i povrh svega,

,hajvaznija evolucija izvan Barcelona Traction Case bila je ustanov-
ljavanje obaveze erga omnes u odnosu na pravo na samoodredenje
[naroda] u predmetu East Timoriu Savjetodavnome misljenju o prav-
nim posljedicama izgradnje zida na okupiranome palestinskome po-
drucju, kao i obaveze erga omnes u vezi s prohibicijom torture, koja
je priznata u predmetu FurundZija na ICTY.“ (Memeti, Nuhija, 2013:
43. Kurziv autora).

,2Ukratko, ergo omnes obaveze su takve za koje sve drzave imaju pravni
interes da ih izvrsavaju iz razloga vaznosti njihova predmeta za me-
dunarodnu zajednicu [...] zapovjedne norme prema kojima drzave
imaju duZnost da se suzdrzavaju [od ¢injenja] neovisno o bilo kojem
ugovory, jer duznost povinovanja [takvim normamal], kako se shvaca,
ima cijela medunarodna zajednica.“ (Buffa, 2010: 622).

Kako se u ovome duhu pominje cijela medunarodna zajednica, otuda mozemo
razumjeti da i medunarodne organizacije, koje itekako ulaze u obuhvat, odn. ¢i-
nitelji su, ali i cimbenici medunarodne zajednice, imaju medunarodnu obavezu
da se povinuju normana koje ostvaruju u¢inke prema svima.

U Savjetodavnome misljenju istoga Suda u predmetu Rezerve na Konvenciju o
sprecavanju i kaznjavanju zlo¢ina genocida iz 1951, odreduje se da su ,nacela koja
su potcrtana u navedenoj Konvenciji nacela koja su priznata od prosvije¢enih
nacija kao obavezujuca za drzave, Cak i bez bilo koje konvencijske obaveze.“?’

22].C.]. Reports 1966, p. 6.

3 [.CJ. Reports 1974, p. 253.
24[.CJ. Reports 1974, p. 457.
B I.C.J. Reports 1980, p. 3.
26].C.]. Reports 1988, p. 69.

27 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide
(Reservations to the Convention on Genocide), Savjetodavno misljenje: 1.C.]. Reports 1951, p.
15, 7. Ponovimo, obaveza drZava u smislu sprje¢avanja i kaznjavanja zlo¢ina genocida, kao i
njihovaizravnoga necinjenja te odsustvo uce$¢a u bilo kojem obliku saucesniStva u ¢injenju
genocida (temeljem ¢l. I1 i [II Konvencije o genocidu) otuda derivira iz imperativne norme
medunarodnoga prava, Sto glede zlo¢ina genocida znaci da su njome obavezani svi subjekti
medunarodnoga prava, dakle, drzave, medunarodne organizacije i pojedinci, bez obzira na
to dalisuneke drzave ili medunarodne organizacije stranke Konvencije o genocidu. Potvrdu
ovom stajaliStu pronalazimo u tome da je prva posljedica, koja proistjeCe iz koncepcije genocida
- da se radi o zlo¢inu po medunarodnome pravu te da je protivan moralnome zakonu kao i
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Konvencija o sprjecavanju i kaznjavanju zlo¢ina genocida iz 1948.2% predstavlja
univerzalni i mnogostrani medunarodni ugovor, koja per se sadrzava meduna-
rodnu obavezu erga omnes (koja djeluje prema cjelokupnoj medunarodnoj za-
jednici drzava i medunarodnih organizacija). Kako smo prethodno naveli, isti
je Sud 1996. potvrdio da prava i obaveze sadrZane u Konvenciji o genocidu iz
1948. predstavljaju prava i obaveze erga omnes - svaka drzava ima obavezu da
sprijeciikazni zloc¢in genocida koja nije teritorijalno ograni¢ena Konvencijom.?’
Ovakva medunarodna obaveza, u konkretnom slucaju, derivira iz imperativnih
normi medunarodnoga prava (lat. jus cogens) (poput, naprimjer, obaveze sprje-
Cavanjaikaznjavanja zlo¢ina genocida). Nadalje, Medunarodni sud je 2004. u Sa-
vjetodavnome misljenju o pravnim posljedicama izgradnje zida na okupiranome
palestinskome podrucju ustvrdio da je drzava Izrael ovim ¢inom povrijedila
svoju medunarodnu obavezu erga omnes, kako u pogledu obaveze poStivanja
prava na samoodredenje, tako i u vezi s odredenim obavezama prema meduna-
rodnome humanitarnome pravu.?’ Takoder, vise je no zanimljivo glediste Suda
dajednostrani akt drzave moze proizvesti pravni u¢inak erga omnes, cakionda
kada njegova sadrZina ne reflektira pravilo obicajnoga medunarodnoga prava.
(Salerno, 2011: 236).3!

2.1. Obaveze erga omnes i jus cogens

Potkraj ovoga dijela smatramo da je razlozno naznaciti da norma jus cogens i
obaveza erga omnes nekada ne znace isto, odn. nisu izrazi koji se imaju smatrati
istoznacnicama Cija se sadrzina potpuno ili djelimi¢no podudara. Uprkos ¢injenici
Sto odredeni broj izvora obaveza erga omnes nalazimo u medunarodnopravnim

duhu i ciljevima Ujedinjenih nacija (prema Rezoluciji 96 (1) Opce skups$tine UN, 11. decembar
1946) - da su konvencijska nacela zapravo nacela koja su priznata od prosvije¢enih nacija
obavezujuca za drzave, ¢ak i u situaciji kada ne postoji niti jedna konvencijska obaveza. Druga
posljedica ove koncepcije pridonosi univerzalnome karakteru kako osude genocida tako i
medusobne suradnje (Reservations to the Convention on the Prevention and Punishment of the
Crime of Genocide, Savjetodavno misljenje: I.C.J]. Reports 1951, p. 15, 23). Shodno izre¢enome,
valja ustvrditi da je namjera Opce skupstine UN i drzava ugovornica da Konvencija o genocidu
bude definitivno univerzalna u svome obuhvatu (opsegu). Takvo $to potvrduje ¢injenica daje
UN Konvencija o genocidu usvojena jednoglasno od svih 56 drZzava ¢lanica UN, Rezolucijom
Opce skupstine UN, dana 10. decembra 1948.

28 Usvojena Rezolucijom Generalne skups$tine Ujedinjenih nacija 260 (III) A 9. decembra
1948. (United Nations, Treaty Series, vol. 78, str. 277).

29 Application of the Convention on the Prevention and Punishment of the Crime of Genocide,
Preliminary Objections, Judgment, I.C.]. Reports 1996, p. 595, 616.

30 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Savjetodavno misljenje, I.C.]. Reports 2004, p. 136, 62, 187, 212, 219.

31V. Nuclear Tests (New Zealand v. France), Judgment, 1.C.J. Reports 1974, p. 457, par. 52.
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normama jus cogens>?, smatrati da su ova dva koncepta potpuno jednaka, prema
nekim piscima, nije bas razborito. Potvrdu ovoj tezi pronalazimo u ucenju P.
Piconea, koji obrazlaZe da ova dva koncepta imaju razli¢ito historijsko porije-
klo, svoje u¢inke, kao i odgovarajuca polja primjene. Oponira koncepciji prema
kojoj se samo pravila koja utemeljuju obaveze erga omnes mogu smatrati za pe-
remptornim, kao i teorijskom promisljanju da sve norme jus cogens, ukoliko se
povrijede, proizvode obaveze erga omnes. (Picone, 2011: 411-424). No, ovakvo
glediste znaci svojevrsnu kritiku shvatanju koje je usvojeno u kona¢nome tekstu
Nacrta Pravila Komisije UN za medunarodno pravo o odgovornosti drZava za
medunarodne protupravne ¢ine iz 2001., odn. kona¢cnome tekstu Nacrta Pravila
iste Komisije o odgovornosti medunarodnih organizacija iz 2011.3

DrZimo, stoga, da je u ovoj materiji mudro biti na oprezu. [ako je poprili¢no ra-
zlozno formulirati zaklju¢ak u smislu da sve imperativne pravne norme nesum-
njivo imaju erga omnes ucinak, uostalome pojedini pravni pisci koriste i sintagmu
,kogentna odredba erga omnes" (Sersi¢, 2012: 748, 749)34, to se ne moze tvrditi
za suprotno, odn. zakljuciti da sve obaveze erga omnes imaju jus cogens status
nije ba$ znanstveno usvojivo.3®

3. Utvrdivanje odgovornosti za povredu obaveza erga omnes:
medunarodni sprovedbeni mehanizmi

Cini se da je postalo razvidno, a na temelju prednjega poglavlja, da se meduna-
rodne obaveze u ovome smislu mogu podijeliti na erga omnes (per se) i na erga

32U ve¢ citiranome sluéaju Barcelona Traction, Medunarodni sud je potvrdio postojanje
izvjesnih medunarodnih obaveza drzava koje djeluju u odnosu na sve drzave i, iako sam
izraz nije upotrijebljen, predstavljaju jus cogens (Obradovi¢, 2000: 79, 80). Medutim, ovdje
moramo biti jako pazljivi. E. de Wet razlucuje da odluka Suda u ovome predmetu predstavlja
autoritet prizakljucivanju da jus cogens obaveze imaju erga omnes ucinke (de Wet, 2013: 554).

$3V. Odjeljak III, ¢l. 40. st. 1. Nacrta Pravila iz 2001. i Odjeljak I1I, ¢l. 41. st. 1. Nacrta Pravila
iz 2011.

34 S obzirom na to da se radi o kr§enjima imperativnih normi erga omnes, i te su duznosti
erga omnes." (Cf Degan, 2011: 392).

%5Tako obaveze iz oblasti medunarodnih ljudskih prava, koje su sadrZzane u mnogostranim
medunarodnim ugovorima, zasigurno i najpoznatijima, Medunarodnome paktu o gradanskim
i politickim pravima te Medunarodnome paktu o ekonomskim, socijalnim i kulturnim
pravima, oba iz 1966, zasigurno predstavljaju dokaz kolektivnoga interesa, odn. da u ovim
sluc¢ajevima cijela medunarodna zajednica ima interes da se ove obaveze imaju postivati i
provoditi. Dakle, moZemo smatrati da ovi paktovi sadrze obaveze erga omnes, buduéi da su
dobile status obi¢ajnoga medunarodnoga prava. Istovremeno, ovakvo $to niukom slucaju
ne moze znaciti da ove obaveze imaju status jus cogens, tj. da se radi o kogentnim pravnim
normama. Usporedbe radi, peremptorni karakter prohibicije genocida i torture rezultira iz
njihova specifi¢noga priznavanja kao takvih od velike veéine drzava (de Wet, 2013: 555).
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omnes partes®®. Prve su uperene prema medunarodnoj zajednici kao cjelini®’,
dok se ove druge duguju skupini drzava®®. Sljedstveno komentaru ¢l. 48. Na-
crta Pravila o odgovornosti drzava®’, o obavezama Kkoje su uperene prema ci-
jeloj medunarodnoj zajednici drzava i medunarodnih organizacija razmatrano
je u predmetu Barcelona Traction (Crawford, 2002: 276)*°, dok se obaveze erga
omnes partes mogu izvesti, odn. imati svoj izvor u mnogostranim ugovorima ili
obi¢ajnome medunarodnome pravu. (Ibid: 277).*! Ipak, primjecujemo da radi
izbjegavanja dodatne zabune, Nacrt Pravila o odgovornosti drzava, umjesto
izraza ,obaveze erga omnes“ koristi deskriptivni izraz - to su, prema ve¢ izni-
jetome, obaveze koje djeluju prema cijeloj medunarodnoj zajednici, dok su ove
druge, obaveze koje su aktivne prema grupi drZava, najceS¢e strana ugovor-
nica jednoga, uglavnom, regionalnoga medunarodnoga instrumenta. U ovome
duhu vrijedi navesti Europsku konvenciju za zaStitu ljudskih prava i osnovnih
sloboda iz 1950. kao exempli causa obaveza erga omnes partes, dok je, pak, UN
Konvencija o genocidu iz 1948. potvrda postojanja univerzalnih obaveza erga
omnes, dakle, u svome punome obuhvatu.

Takoder valja imati na umu da Medunarodni sud u vise svojih odluka ima iden-
ti¢no glediste, a to je da ,erga omnes karakter norme i pravilo o pristanku na
nadleznost jesu dvije razlicite stvari“? te da, uprkos prostoj ¢injenici da su prava
i obaveze erga omnes dio predmeta jednoga medunarodnoga spora, ipak ,ne daju
Sudu nadleznost da odlucuje u tom sporu.“?® Jednak uc¢inak na uspostavljanje
nadleZnosti Medunarodnoga suda ima i povrijedena norma jus cogens, koja je
kao takva predmet nekoga medunarodnoga spora izmedu drzava. (The Inter-

36 Obaveze koje mogu proizici za drzave stranke nekih mnogostranih ugovora, a koje se
pokatkad nazivaju obavezama erga omnes partes“ (Degan, 2011: 368).

37Cl. 48. st. 1. t&. b. Nacrta Pravila iz 2001.
38(l. 48. st. 1. t& a. Nacrta Pravila iz 2001.

39 Glede odgovornosti medunarodnih organizacija u ovome duhu v. ¢l. 49. Nacrta Pravila
iz 2011, koji, jednako tako, pravi istovjetnu distinkciju izmedu medunarodnih obaveza.

“Barcelona Traction, Light and Power Company, Limited, (Belgija v. Spanija), Presuda, I.C.].
Reports 1970, p. 3, 32, par. 33. Valja upozoriti da referiranje Medunarodnoga suda u predmetu
Belgium v. Senegal na svoje obrazloZenje glede medunarodnih obaveza dato u predmetu
Barcelona Traction mozZe stvoriti zabunu u odnosu na diferencijaciju medunarodnih obaveza.
PobliZe v. Uchkunova, 2012. Preuzeto 13. aprila 2020. s http://www.ejiltalk.org/belgium-v-
senegal-did-the-court-end-the-dispute-between-the-parties/.

“Primjeri ovih obaveza pobliZe obja$njeni u par. 7. na istoj str. ovoga izvora.

*2East Timor (Portugal v. Australia), Judgment, 1.C.J. Reports 1995, p. 90, 102, par. 29.

“3 Armed Activities on the Territory of the Congo (New Application: 2002) (Democratic
Republic of the Congo v. Rwanda), Jurisdiction and Admissibility, Judgment, 1.C.J. Reports 2006,
p- 6, 32, par. 64.
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national Court of Justice: 34)**. Potvrdu ovome nalazimo u predmetu Democra-
tic Republic of the Congo v. Rwanda, u kojem Sud, izmedu ostaloga, zakljucuje:

»,Konac¢no, Sud smatra nuznim podsjetiti da prosta ¢injenica Sto se
prava i obaveze erga omnes ili peremptorne norme opc¢ega medu-
narodnga prava (jus cogens) pojavljuju kao predmet spora ne moze
per se konstituirati iznimku nacelu da njegova nadleZnost uvijek
ovisi o pristanku strana.“®

Postoje, dakle, takva dobra i vrijednosti ¢ija povreda prema jednom ¢lanu me-
dunarodne zajednice dira interese svakoga ¢lana te zajednice ,u tolikoj mjeri
da svakom od njih pripada pravo nastupanja prema povreditelju.” (Andrassy,
1976: 358)*° Stoga, kod povrede medunarodne obaveze erga omnes, svaka je
drzava i medunarodna organizacija Ujedinjenih nacija ovlastena da pozove na
odgovornost svaku drzavu i svaku medunarodnu organizaciju koja je prekrsila

* Preuzeto 17. juna 2019. s http://legal.un.org/avl/pdf/rs/other_resources/manuel_
en.pdf. Cl. 36. Statuta ICJ iz 1945. predvida razli¢ite na¢ine na koji drzava, koja se nalazi
u medunarodnome pravnome sporu (o nekoj ¢injenici ili tacki prava) s drugom drzavom/
drzavama, moze prihvatiti, odn. biti suglasna da se spor, u kojem je ona jedna od strana
ucesnica, iznese pred Medunarodni sud na konac¢no rjeSavanje. lako je dvostrani sporazum
izmedu drzava u sporu, znan kao ,specijalni sporazum ili kompromis” (The International Court
of Justice: 35), najces¢i nacin s ovim u vezi, s druge strane, postaje ve¢ op¢a medunarodna
praksa da drzave pri sklapanju dvostranih ili, pak, mnogostranih medunarodnih ugovora
(konvencija) ugovore “obaveznu” nadleznost Medunarodnoga suda, kao na¢in mirnoga
rjeSavanja medunarodnih sporova, koji ¢e eventualno proizié¢i ili nastati primjenom ili
tumacenjem nekog medunarodnog ugovora. Ovakav vid formalnoga predvidanja nadleznosti
Medunarodnoga suda naziva se kompromisorna klauzulainovijega je datuma od kompromisa
(The International Court of Justice: 37. Na str. 38.139. istoga izvora daje se tabelarni pregled
medunarodnih ugovora koji sadrze odredbu o ovakvom vidu uspostavljanja nadleznosti
Suda). U konacnici, tre¢i vid prihvatanja nadleznosti Suda opisan je u ¢l. 36. st. 2.1 3. Statuta
IC], a to je deklaracija, kao jednostrani pravni akt neke drzave, kojom se pro futuro prihvata
kompulsorna nadleznost ovoga Suda, bilo u sporovima odredene prirode, bilo u odnosu
na tacno odredene drzave (poblize u: The International Court of Justice: 39-43). Za Sire, v.
Daji¢, 2012: 63-67. Usp. sa sistemom medudrzavnoga spora u pogledu tumacenja, postivanja
i primjene Europske konvencije za zastitu ljudskih pravai osnovnih sloboda (EKLJP) iz 1950.
pred Europskim sudom za ljudska prava u Strasbourgu (ESLJP), budué¢i da ¢l. 33. EKLJP
propisuje da se ,Svaka visoka ugovorna stranka moze obratiti Sudu povodom svake navodne
povrede odredaba Konvencije i dodatnih protokola od strane druge visoke ugovorne stranke.”
(detaljnije u: Omejec, 2014: 823).

* Armed Activities on the Territory of the Congo (New Application: 2002) (Democratic Republic
of the Congo v. Rwanda), Jurisdiction and Admissibility, Judgment, I.C.]. Reports 2006, p. 6, 52,
par. 125. V. i Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Croatia v. Serbia) Judgment, 1.C.J. Reports 2015, p. 3, 42-43, par. 88.

V. ve¢ pomenuti ¢l. 48. Nacrta Pravila iz 2001., kao i ¢l. 49. Nacrta Pravila iz 2011.
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navedenu obavezu*’, dok se kod obaveze koja djeluje prema jednoj ili skupini dr-
Zava moraju ispuniti dva preduvjeta u pogledu utvrdivanja odgovornosti drzave*®
po medunarodnom pravu. Sve drZave i medunarodne organizacije, drugim rije-
¢ima, imaju pravni interes u zastiti imperativnih normi op¢ega medunarodnoga
prava. (Sire u: Tams, 2005). No, $to se de$ava kada Ujedinjene nacije povrijede
obavezu erga omnes? U toj prilici, drzave i druge medunarodne organizacije
su te koje bi trebale posjedovati pravo da pozovu Ujedinjene nacije na pravnu
odgovornost. Medutim, ¢ini se da, prema kona¢nome tekstu Nacrta Pravila o
odgovornosti medunarodnih organizacija iz 2011, one to ve¢ posjeduju, Zelec¢i
se ovim rjeSenjem zastititi vrijednosti ili dobra cijele medunarodne zajednice,
odn. kolektivni interesi skupina drzava ili medunarodnih organizacija, u ¢ijim
odredbama se tako stipulira da:

Drzava ili medunarodna organizacija, osim povrijedene drzave ili
medunarodne organizacije, ima pravo pozvati na odgovornost drugu
medunarodnu organizaciju [...] ako je povrijedena obaveza uperena
prema skupini drZava ili medunarodnih organizacija, ukljucujudi i
drzavu ili organizaciju koja poziva na odgovornost [...]. 2. Drzava koja
nije povrijedena drzava ovlasStena je pozvati na odgovornost medu-
narodnu organizaciju [...] ako je povrijedena obaveza uperena protiv
medunarodne zajednice u cjelini. 3. Medunarodna organizacija koja
nije povrijedena medunarodna organizacija ima pravo pozvati na od-
govornost drugu medunarodnu organizaciju [...] ako se povrijedena
obaveza duguje medunarodnoj zajednici u cjelini [...].*

Medutim, smatramo da bi ispravnije glediste bilo da, iako postoji interes zajed-
nice, i iako svaka drZzava i medunarodna organizacija imaju pravni interes da
vrSe predmetnu zaStitu, samo tacno odredene drzave i medunarodne organi-
zacije, koje su izravno pogodene povredom, mogu ustati s pravnim zahtjevom

47 Neki autori isti¢u malu prakti¢nu moguénost da se u praksi primijeni pozivanje na
odgovornost od strane drzava koje nisu izravno povrijedene zbog povrede kogentnih odredaba
erga omnes [...] a neki upozoravaju na slozenost postavljanja zahtjeva pred Medunarodnim
sudom ako nije rije¢ o drzavi koja nije izravno povrijedena.” (prema: Sersi¢, 2012: 748).

* Prvi preduvjet utvrdivanja odgovornosti je da je neka drzava prekrsila obavezu
prema drugoj drzavi, a drugi preduvjet je da samo povrijedena/pogodena drzava (ona
drzava prema kojoj je medunarodna obaveza djelovala, odnosno bila usmjerena) ima pravo
pozvati na odgovornost drzavu povrediteljicu medunarodne obaveze. Jednako tako, valja
odreditiiSto ¢ini medunarodni protupravni ¢in. Tako, ,Medunarodni protupravni ¢in drzave
postoji kada je ponasanje koje se sastoji od djelovanja ili propusta: (a) pripisivo drzavi po
medunarodnome pravu; i (b) predstavlja povredu medunarodne obaveze te drzave.” Cl. 2.
(elementi medunarodnoga protupravnoga ¢ina drzave) Nacrta Pravila iz 2001. Usp. s ¢l. 4.
Nacrta Pravilaiz 2011.

#9(1.49.st. 1,21 3. Nacrta Pravila iz 2011.
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protiv drzave ili organizacije povrediteljice. Dakle, u gornjem slucaju da se pri-
mjeni isti pravni rezim koji je prihvacen kod povrede tzv. obi¢nih medunarod-
nih obaveza. lako je, ¢ini se, Komisija UN za medunarodno pravo zauzela druk-
Ciji stav donosSenjem Nacrta Pravila 2001., odn. 2011., zakljucivsi da ,,u slucaju
povrede ovih obaveza svaka se drzava mora smatrati legitimnom u pozivanju
- vjerovatno kroz sudske kanale - na odgovornost drzave koja pocini medu-
narodno protupravno djelo“®?, $to je potvrdio i Medunarodni sud u predmetu
Barcelona Traction 1970. u smislu da svaka drzava ima pravo zahtijevati posti-
vanje obaveza erga omnes®!, razborito bi bilo vjerovati da ovakvo rjesenje ne bi
bilo uputno iz dvojakoga razloga: 1) prakticki tesko ostvarivo; 2) moguénosti
predmetno rjesenje bi bilo, teoretski uzevsi, najispravnije i slijedilo bi pravnu
logiku povrede obaveza i erga omnes per se i erga omnes partes, dakle, pred-
stavljalo bi potvrdu ovoga koncepta, no, vjerujemo da sadasnje medunarodno
pravo i praksa drZava nije na potrebnom stepenu razvoja da bi mogla sprijeciti
zloupotrebu date ovlasti svim drzavama i medunarodnim organizacijama kroz
odnosni koncept. DrZimo da nema apsolutno bezuvjetnoga pravnoga reZima
pokretanja pitanja utvrdivanja pravne odgovornosti kod povrede obaveze erga
omnes.>? Kao $to sudska® i praksa drzava kod instituta univerzalne nadleznosti

50 Yearbook of the ILC, 1976, vol. 11, Dio drugi, str. 99.

51 Barcelona Traction, Light and Power Company, Limited, (Belgija v. Spanija), Presuda, I.C.].
Reports 1970, p. 3, 32; Takoder i: ICTY, Prosecutorv. Anto FurundZija, Trial Chamber, Judgment,
IT-95-17/1, 10. decembar 1998, par. 151; Jednako tako, bilo bi kontradiktorno ako bi se u
slucaju povrede kogentne norme uspostavio odnos odgovornosti isklju¢ivo izmedu drzave
povrediteljice i izravno povrijedene drzave. (Ago, 1976: 32).

520 osiguranju suglasnosti s erga omnes obavezama te o raspravi mogu li postojeci
mehanizmi medunarodne zajednice osigurati adekvatnu primjenu sadasnjega koncepta,
pobliZe v. Zemanek, 2000: 8-17. Isti pisac u ovome smislu daje prikaz i Nacrta pravila o
odgovornosti drzave za medunarodne protupravne ¢ine, istina onog iz 1996. (Ibid: 25-34).
Usp. s mjerama i mehanizmima unutar medunarodnih organizacija za svrhe osiguranja
provedbe odluka medunarodnih organizacija na teritoriji drzava njihovih ¢lanica, ali i na
teritoriji drzava neclanica, posebno ukoliko se radi o djelovanju Vije¢a sigurnosti UN temeljem
glave VII Povelje UN. U tom smislu, Hurd, 2011; Rac¢i¢, 2010.

3 Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium), Judgment,
I.C.J. Reports 2002, p. 3. Na temelju ove sudske presude, u suvremenome medunarodnome
pravu ¢ini se da ne postoji apsolutna ili bezuvjetna univerzalna nadleZnost, ve¢ se traZzi
postojanje odredene veze ili nexusa izmedu drzave i osumnji¢enoga pojedinca. NajceSce je
uvjet koji se ima ispuniti sadrZan u teritorijalnoj vezi, tj. u ¢injenici da se osumnjicena osoba
nalazi na podrucju odnosne drzave koja ima intenciju obrazovati svoju nadleznost po ovom
pravnom osnovu. No, ¢ini se da koncept univerzalne nadleznosti prima rastu¢u podrsku
medu pravnim znanstvenicima. Jednako tako, raste broj drzava koje u svojim nacionalnim
pravnim sistemima imaju zakone koji osiguravaju univerzalnu nadleznost, medutim izostaje
podrska u praksi drzava. (Bassiouni, 2006: 44). Prema ovom pravnom piscu, nuzno je imati
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jedinstvenu teoriju o univerzalnoj jurisdikciji, odnosno jedinstveni koncept univerzalnoga
nacela u medunarodnome pravu. Upravo je formiranje smjernica za ovu namjenu bila svrha
projekta Princeton o univerzalnoj jurisdikciji (eng. Princeton Project on Universal Jurisdiction).
M. C. Bassiouni vjeruje da ¢e Princeton inicijativa i¢i u pravcu koncipiranja i usvajanja
medunarodne konvencije o univerzalnoj jurisdikciji za teSke medunarodne zlocine. (Bassiouni,
2006: 63). A. H. Butler ustvrduje da je obim univerzalne jurisdikcije u nacionalnim pravnim
sistemima drzava ,Cesto vrlo ogranic¢en i predmet je mnogih restrikcija.“ (Butler, 2006: 75).
Nakon pocetka projekta Princeton o univerzalnoj jurisdikciji, u¢injen je izvrstan napredak u
mnogim drzavama u smislu Sirenja obima univerzalne nadleznosti, koju su nacionalni sudovi
ovlasteniizvrsavati. Kraljevina Belgija je, naprimjer, bila jedna od prvih drZava koja je svoje
sudove ovlastila da uspostavljaju univerzalnu nadleznost u odnosu na zlo¢in genocida, zlo¢ine
protiv ¢ovjecnosti i ratne zloCine pocinjene u unutrasnjim oruzanim sukobima (v. Zakon
od 16. juna 1993. u odnosu na suzbijanje teskih povreda Zenevskih konvencija od augusta
1949.1 Dopunskih Protokola li Il od 8.juna 1977, Moniteur Belge 17751 (5. august 1993)).
No, jednako tako valja ustvrditi da je ova zapadnoeuropska drzava odustala od ovako Siroko
postavljene jurisdikcije, vjerovatno i posljedi¢no odluci Medunarodnoga suda u predmetu
Arrest Warrant iz 2002 (v. Zakon od 23. aprila 2003 - mijenjajuéi Zakon od 16. juna 1993 -
u odnosu na kaznjavanje teSkih povreda medunarodnoga humanitarnoga prava, kao i ¢l.
144. Sudskoga kodeksa). Nakon Kraljevine Belgije 1993., sli¢ne zakonske odredbe o Siroko
postavljenoj univerzalnoj krivi¢noj jurisdikciji usvojile su Ujedinjeno Kraljevstvo i Savezna
Republika Njemacka. (Butler, 2006: 75). Takoder, v. Slaughter, 2006: 168-192; Orentlicher,
2006: 214-239; Kirby, 2006: 240-259; Sands, 2006: 23-45; Hall, 2002: 3-6; Becker, 2002: 15.
Za raspravu o primjeni univerzalne nadleznosti glede zlo¢ina genocida: Vyver, 1999: 319-
336. Dilema, je li razloZno da drzave poseZu za univerzalnom krivi¢nom jurisdikcijom u
suvremenom medunarodnom pravu, odn. dali bi se one u tome trebale ohrabrivati, tretira
se u: Zemanek, 2000: 48-50; dok se o pitanju univerzalne nadleznosti in absentia studiozno
raspravlja u: Rabinovitch, 2004 - u kojem ¢lanku (zanimljivo je da je napisan i objavljen nakon
odluke Suda u predmetu Arrest Warrant) se iznosi zaklju¢ak da je sada nemogucée odrediti je
li univerzalna nadleznost in absentia dozvoljena po medunarodnome pravu, prevashodno iz
razloga nepostojanja konsenzusa po ovom pitanju, ali i dotadasnje nekonzistentne sudske
prakse. No, ono $to je moguce promisljati jeste da je ovaj institut vjerovatno nesuglasan s
mnogim historijskim opravdanjima njegove upotrebe. Takoder, postoje i mnogi prakti¢ni
razlozi koji nijecu legitimitet ovoga instituta. U prvome redu, ovo bi bio atak na stabilnost
medunarodnih odnosa, uzdrmalo bi ulogu Medunarodnoga krivi¢noga suda, dovelo bi do
medunarodnopravne nesigurnosti. Uostalom, apsolutna univerzalna nadleznost dovela bi u
pitanje i nacelo pravi¢nosti samoga krivicnoga postupka, s obzirom na eventualni nedostatak
ili vierovatnost postojanja vrlo malo dokaza o u¢injenome djelu u drzavi koja nema poveznicu
s pociniteljem takvoga djela (Ibid: 529). U konacnici, na sli¢nome tragu je i ]. Klabbers, koji
iskazuje da univerzalna nadleznost zvuci kao odli¢na ideja, jer je pomogla dovesti do kraja
nekaznjavanje pocinitelja za teSke povrede ljudskih prava, no, uisto vrijeme, postoji i nekoliko
vrlo prakti¢nih zabrinutosti glede ovoga pravnoga instituta, koje se ogledaju poglavito u
sakupljanju dokaza radi sudenja pojedincu na temelju individualne krivicne odgovornosti.
Naime, sudenje pojedincu u Republici Finskoj, koji se sumnjicio da je uestvovao uizvrsenju
genocida u Republici Ruandi 1994. znacilo je da lokalni finski sud i tuZzitelj moraju otici u
Ruandu kako bi ispitali svjedoke i prikupili materijalne dokaze (Klabbers, 2013: 95). Uzimamo
ovaj primjer kao eklatantan onome $to Zelimo ustvrditi: bogate zemlje ovo sebi mogu priustiti,
medutim J. Klabbers iznosi da siromasne zemlje mozda nisu u moguénosti takvo $to uciniti te
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pokazuje da je vecinski stav da ¢isto (apsolutno ili bezuvjetno) univerzalno na-
Celo u praksi ne postoji (Crni¢-Groti¢, 2005: 299-320), odnosno da je skopc¢ano
s velikim prakti¢nim poteSko¢ama, mislimo da bi pitanje pokretanja pravnoga
postupka od strane bilo koje drzave ili medunarodne organizacije za povredu
medunarodne obaveze erga omnes moglo predstavljati dvosjekli mac, osobito $to
bi, u ovom slucaju, prijetile zloupotrebe takve ovlasti u medunarodnoj zajednici
da bi se pokretanje postupka trebalo ostaviti samo onoj drzavi ili medunarod-
noj organizaciji koja je povredom obaveze odnosne vrste izravno pogodena, s
obzirom da povreda obaveze teoretski pogada cijelu medunarodnu zajednicu,

iskazuje bojazan da se univerzalna jurisdikcija mozda koristi da bi se pokazalai/ili ostvarila
politicka mo¢ drzave, u uvjetima kada bogate drzave Zapada procesuiraju one pojedince
koji su povrijedili standarde tih bogatih zapadnjackih drzava (prema: Ibid). Najzad, a povrh
svega, za bolje razumijevanje dosega i u¢inaka univerzalne jurisdikcije, v. District Court of
Jerusalem, Israel, Attorney General v. Adolf Eichmann, Criminal Case No. 40/61, Judgment, 11
December 1961 (usp. s izjavom da se ,predmet Eichmann smatra najistaknutijim presedanom
u pogledu univerzalne nadleznosti u odnosu na genocid.“ (Inazumi, 2005: 63)) te, jednako
tako vazan za ove aspekte, predmet R. v. Finta, [1994] 1 S.C.R. 701 (Supreme Court of Canada,
R.v. Imre Finta, Judgment, br. 23023,23097, 24. mart 1994 (potonja odluka izrazava stajaliste
da, temeljem primjene univerzalnoga nacela, kanadski sudovi imaju nadleznost procesuirati,
konkretno, madarskoga drzavljanina za ratni zloc¢in i/ili zlo¢ine protiv ¢ovjecnosti koji su
pocinjeni na podrucju drzave Madarske u razdoblju koje se odnosi na Drugi svjetski rat.
Takvo $to predvidao je, u vrijeme donosSenja odluke, tada na snazi kanadski krivi¢ni zakon.
Puni tekst Presude preuzetje 14.augusta 2020. s http://www.asser.nl/upload/documents/
DomCLIC/Docs/NLP/Canada/RcFinta_SupremeCourt_24-3-1994-EN.pdf.

$*0vo je na tragu uenja, odn. argumentacije contra primjeni univerzalne nadleZnosti u
medunarodnome pravnome poretku, buduci da ova vrsta nadlezZnosti moZe proizvesti, opasne
posljedice, narocito u odsustvu opéeprihvacenih ogranic¢enja njezina opsega.” Univerzalna
nadleznost nije poput drugih oblika medunarodne nadleznosti, jer se ona ,ne temelji na
pretpostavkama suvereniteta ili suglasnosti drzava“, ve¢ radije da ih izbjegne. Tvrdi se da
ova nadleznost ,moZe dovesti do sukoba i mogucih neprijateljstava izmedu drzava, jer se
ona moZe protumaciti kao zadiranje u suverenu vlast drzave koja predvida tradicionalnu
nadleznost za odredeno djelo.” (Kontorovich, 2004: 184). Iako se stotinama godina univerzalna
jurisdikcija primjenjivala isklju¢ivo u odnosu na zlo¢in piratstva [vjerovatno iz razloga Sto se
ovo protupravno djelo moze ¢initi isklju¢ivo u otvorenome moru (eng. High Seas) i zratnome
prostoru iznad njega - dakle, prostoru koji se nalazi izvan teritorijalnoga suvereniteta bilo
koje drzave], posljednjih se desetljeca ona primjenjuje i na mnoge povrede ljudskih prava
- ova ekspanzija u njezinoj primjeni i obimu pracena je porastom volje na strani drzava da
je koriste (Ibid). U regiji Jugoisto¢ne Europe, Republika Srbija se moZe uzeti kao primjer
drzave koja svojim nacionalnim propisom predvida primjenu univerzalne nadleznosti, i to
za djela ratnih zloCina (genericki, skupni naziv). Stoga, v. Zakon o organizaciji i nadlezZnosti
drzavnih organa u postupku za ratne zloc¢ine Republike Srbije (,,SI. glasnik RS”, br. 67/2003,
135/2004, 61/2005, 101/2007, 104/2009, 101/2011 - dr. zakon i 6/2015).
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dok stvarno samo odredenu drzavu/e ili medunarodnu organizaciju.>® Druge
drzave i medunarodne organizacije, po nasem shvatanju, imali bi tek komple-
mentarnu nadleZnost, dakle, mogli bi biti aktivno legitimirani samo u situaciji
kada izravno pogodena drzava ili medunarodna organizacija ne moze, tj. nije u
poziciji pokrenuti postupak pravnoga utvrdenja povrede obaveze.>

>Qvo glediste je blisko shvatanju prirode i karaktera medunarodnoga spora, i svih njegovih
akcesornih elemenata, koji se iznosi pred Medunarodni sud. Naime, Sud je do sada u najvecoj
mjerirjeSavao medunarodne sporove koje bi pred njega iznijele strane u tom sporu, od kojih
jejednauglavnom bila povrijedena drzava (eng. Injured State) medunarodnim protupravnim
djelom koje je nastalo povredom neke medunarodne obaveze drzave.

56 Ovakvo rjesSenje nije bas jednako stajalistu koje je dominiralo u vrijeme usvajanja
konacnoga teksta Nacrta Pravila o odgovornosti 2001./2011., odn. njihovim ¢l. 48./49. Slijedom
odredenja iz predmetnih odredaba, valja tvrditi da je svaka drzava ovlaStena, kao ¢lanica
»~medunarodne zajednice kao cjeline” (eng. international community as a whole) (ovaj termin
je danas opc¢eprihvacen. Prvi puta ga je koristio Medunarodni sud u predmetu Barcelona
Traction (I.C.J. Reports 1970 p. 3, 32 (par. 33)). Nalazimo ga kao takvoga i u Rimskome statutu
Medunarodnoga krivi¢énoga suda iz 1998. (¢l. 5. st. 1) (United Nations, Treaty Series, vol. 2187,
p- 3). Isprva je koriSten da bi oznacio samo medunarodnu zajednicu drZava, dok se danas
koristi za zajednicu svih medunarodnopravnih entiteta, ukljuc¢ujuéi pri tome, pored drzava, sve
medunarodne organizacije koje posjeduju medunarodnopravni subjektivitet (tako, Crawford,
2001: 314; usp.s Degan, 2006: 218-221; Villalpando, 2010: 387-419)) pozvati na odgovornost
drugu drzavu zbog povrede medunarodnih obaveza erga omnes per se i erga omnes partes,
te, sljedstveno tome, a shodno ¢l. 48. st. 2. Nacrta pravila iz 2001. (usp. s €l. 49. st. 4. Nacrta
Pravila iz 2011.) zahtijevati od drZave povrediteljice prestanak €injenja medunarodnoga
protupravnoga djela, davanje obecéanja i garancija da se djelo viSe nece ponoviti, kao i
reparaciju u interesu povrijedene drzave ili beneficijara povrijedene obaveze. Takoder,
sve su drzave, po svojoj definiciji, ¢lanice medunarodne zajednice kao cjeline, i odnosne
obaveze su po definiciji kolektivne obaveze koje Stite interese medunarodne zajednice kao
takve. No, ovo ne znaci da takve obaveze ne Stite istodobno i individualne interese drzava,
kao Sto prohibicija ¢ina agresije Stiti opstanak svake drzave i sigurnost njezinih gradana.
Jednako tako, svaka individualna drzava moZe posebno biti pogodena povredom obaveza
erga omnes. Exempli causa, obalna drzava koja je posebno pogodena zagadenjem, Sto je
posljedica povrede obaveze kojoj je u cilju zasStita morske Zivotne sredine u kolektivnome
interesu (prema: Crawford, 2002: 278, par. 10). U ovome duhu se vjerovatno ima shvatiti i
Cl. 22. Pakta Lige naroda (uspostavljanje sistema mandata). Smisao ove odredbe je dodjela
mandata nad odredenim podrucjem (radilo se o bivS§im kolonijama Njemackoga i Osmanskoga
carstva koje su stavljene u nadleznost Lige naroda pobjedom nad ovim carstvima u Prvome
svjetskome ratu (1914 - 1918) od Lige naroda, kao medunarodne organizacije, nekoj drzavi
na upravljanje (sadrzina u ovisnosti od klasifikacije mandata (A, B i C mandati)), s ciljem
stvaranja uvjetaza pro futuro stjecanje suverenosti toga podrucja koje je bilo pod mandatom.
Jedna od odlika sistema mandata je bila da kada drzava, mandatorna sila, povrijedi svoju
obavezu u odnosu na vr$enje mandata, smatralo se da je povrijedena ona obaveza koju je
drZzava, mandatorna sila, imala prema cijeloj medunarodnoj zajednici, odn. drZalo se da je
ta drzava povrijedila kolektivni interes.
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S druge strane, kako smo prethodno u radu naveli, prvi preduvjet utvrdivanja
odgovornosti je da je neka drzava prekrsila obavezu prema drugoj drzavi, a drugi
preduvjet je da samo povrijedena/pogodena drzava (ona drzava prema kojoj je
medunarodna obaveza djelovala, odnosno bila usmjerena) ima pravo pozvati na
odgovornost drzavu povrediteljicu medunarodne obaveze.®” No, ko bi u praksi
pozivao Organizaciju ujedinjenih nacija i ostale medunarodne organizacije na
odgovornost zbog krsenja medunarodne obaveze? DrZzave ¢lanice Ujedinjenih
nacija? Mozda druge medunarodne organizacije? Takoder, ko bi u ovome slucaju
bio odgovoran, znaju¢i da Nacrt Pravila iz 2011. i to njegov ¢l. 48. st. 1. pred-
vida dualitet odgovornosti i medunarodne organizacije i drzave/a za istu po-
vredu medunarodne obaveze.>® [stina, pod odredenim uvjetima i okolnostima,
a temeljem ovoga pravila, moze se raditi o zajednic¢koj odgovornosti (eng. joint
responsibility) medunarodne organizacije i drZzave/a, kao i o supsidijarnoj od-
govornosti (eng. subsidiary responsibility) medunarodne organizacije ili drzave.
(PobliZe u: Draft Articles on the Responsibility of International Organizations,
with Commentaries (2011), New York: United Nations, str. 77, par. 2. Dali bi otuda
Ujedinjene nacije mogla pozvati na odgovornost neka druga medunarodna or-
ganizacija, kao $to i postoji moguénost shodno Nacrtu Pravila iz 2011?°° Drzimo

S7V. u: Reparation for Injuries Suffered in the Service of the United Nations, Savjetodavno
misljenje, I.C.]. Reports 1949, p. 174 (181-182).

*8No, zapitajmo se kakva je intencija Komisije UN za medunarodno pravo u pogledu ¢l. 48.
(Odgovornost medunarodne organizacije i jedne ili viSe drzava ili medunarodnih organizacija),
jer ova odredba adresira situaciju kada je medunarodna organizacija odgovorna za neko
protupravno djelo zajedno s jednim ili viSe drugih entiteta (tvorevina), bilo medunarodnih
organizacija bilo drzava.,Zajedni¢ka odgovornost medunarodne organizacije s jednomili viSe
drzavaje predvidena ¢l. 14. do 18, koja se ti¢u odgovornosti medunarodne organizacije u vezi
s ¢inom drzave, is ¢l. 58. do 62, koji se odnose na odgovornost drzave u vezi s medunarodnim
protupravnim djelom medunarodne organizacije.” (United Nations, 2011: 76). U prilog ovoj
tezi ide i pravno rjeSenje prisutno kod zaklju¢ivanja tzv. mijeSanih sporazuma (eng. mixed
agreements) izmedu Europske unije (EU) i njezinih drzava €lanica, i to u situaciji kada takvi
sporazumi ne predvidaju podjelu odgovornosti izmedu Europske unije i njezinih drzava
¢lanica. Europski sud (pravde) u ovakvim situacijama ustvrdio je zajednicku odgovornost
Unijeidrzava ¢lanica. Usp. ESP, Parliamentv. Council, Judgment of 2 March 1994, case C-316/91,
European Court of Justice Reports, 1994, p. 1-623, [-660-661.

% Medunarodna organizacija, kada poziva na odgovornost drugu medunarodnu
organizaciju u sluc¢aju povrede medunarodne obaveze prema medunarodnoj zajednici kao
cjelini, djelovat ¢emo samo u izvrSenju funkcija koje su njoj dodijeljene od njezinih drzava
Clanica, koje bi bile ovlastene da pozovu na odgovornost pojedinacno ili zajednicki u odnosu
na povredu.” (United Nations, 2011: 79, par. 7). Literatura, s ovim u vezi, uglavnom pominje
Europsku uniju i njoj, od njezinih drzava ¢lanica, preneseno ovlastenje (Ibid: par. 8). Mada je
uvrijeZeno stajaliSte, aliipraksa, daje uglavnom medunarodna organizacija ta koja poziva na
odgovornost neku drzavu povrediteljicu medunarodne obaveze erga omnes, shodno normi ¢l.
49.Nacrta Pravilaiz 2011., moguce je i da drzava/e pozovu neku medunarodnu organizaciju
na odgovornost. Medutim, praksa nije bas znakovita. S druge strane, signifikantna je praksa
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da bi ovo pozivanje i utvrdivanje odgovornosti Ujedinjenih nacija bilo nuzno da
dode izvan organizacije, jer bi u protivnome imali tzv. samopozivanje i samou-
tvrdivanje odgovornosti, kojem rjeSenju nedostaje pravne ozbiljnosti i pravne
prakti¢nosti i efikasnosti takvoga sistema materijalnih i procesnih pravnih
pravila. Stoga smatramo da neka sadasnja rjeSenja jesu mozda teoretski dobro
uobli¢ena, odn. nomotehnic¢ki uredna, no tesko da bi sve odredbe iz Cetvrtoga
dijela (implementacija medunarodne odgovornosti medunarodne organizacije),
posebno iz njegova Prvoga poglavlja (pozivanje na odgovornost medunarodnu
organizaciju) bile u potpunosti ostvarive u praksi. Iskazujemo da date odredbe
teSko da pripadaju realistickome pojmu prava, visSe su dio nedovrsenoga, pri-
vidnoga ili gologa prava (lat. nudum jus).*° Jednako tako, da li bi realno bilo za

Europske unije, kao medunarodne organizacije sui generis, koja vrlo ¢esto izrazava svoju
poziciju da drzave neclanice ¢ine povredu obaveza, i to onih koje se duguju medunarodnoj
zajednici kao cjelini (Ibid: par. 9). Naprimjer, op¢a pozicija Vije¢a Europske unije od 26. aprila
2000. bila je izrazena kao ,teska i sistematska krSenja ljudskih prava u Burmi” (Republika
Unija Mijanmar) (Official Journal of the European Communities, 14. maj 2000, L 122, 1), dok
se neSto recentniji primjer odnosi na mjere koje su poduzete od Vije¢a Europske unije u
odnosu na situaciju u Libiji, kada su strogo osudeni nasilje i koriStenje sile protiv civila te je
ujedno izrazeno Zaljenje zbog suzbijanja mirnih demonstranata (Odluka Vije¢a 2011/137/
CFSP od 8. februara 2011, Official Journal of the European Union, 3. mart 2011, L. 58, 53). U
Komentarima se naznacuje da nije bas jasno da li su u ovim primjerima sve drzave ¢lanice
EU pozvale na odgovornost zvani¢ne vlade Republike Unije Mijanmar i Libijske Arapske
DZamabhirije (od 2011., svrgavanjem s vlasti Moamera el Gadafija, zvani¢no Drzava Libija) ili
je to, pak, ucinila EU kao distinktivna organizacija (United Nations, 2011: par. 9). Na kraju,
EU usvaja i ekonomske mjere protiv navodno odgovornih drzava (/bid: 80), pri ¢emu je
zanimljivo daje termin ,sankcija“ rezerviran iskljuc¢ivo za Vijeée sigurnosti UN, kada djeluje
shodno glavi VII Povelje UN, odn. za sistem UN, dok se kvalitativno ili sadrzajno isti ili slican
instrumentarij kod EU naziva mjerama (eng. measures). Takoder, u ovome dijelu, vrijedno
paznje je i Savjetodavno misljenje o Odgovornostima i obavezama drzava koje sponzoriraju
osobe i entitete u odnosu na aktivnosti u Zoni (eng. Responsibilities and Obligations of States
Sponsoring Persons and Entities with respect to Activities in the Area) (radi se o Medunarodnoj
zoni dna mora i podzemlja, koja ne spada u teritorijalni suverenitet drzava). Vije¢e za morsko
dno Medunarodnoga tribunala za pravo mora, sa sjediStem u Hamburgu, tako je razmotrilo
da je ovlastenje Medunarodne vlasti za morsko dno (eng. International Seabed Authority,
posebno medunarodno tijelo sa sjediStem na Jamajci, obrazovana prema UN Konvenciji o
pravu mora iz 1982. i Sporazuma iz 1994. glede implementacije Dijela XI UN Konvencije o
pravu mora) da zahtijeva kompenzaciju zbog povreda obaveza u Zoni implicitno predvideno
¢l. 137.st. 2. UN Konvencije o pravu mora, koji odreduje da ¢e Medunarodna vlast za morsko
dno djelovati ,u ime* covjecanstva (ITLOS, Advisory Opinion on Responsibilities and Obligations
of States Sponsoring Persons and Entities with respect to Activities in the Area, 1 February
2011, par. 180. Kurziv autora; United Nations, 2011: 80, par. 12).

% Na ovome stadiju vec je postalo razvidno da postoje razlicite razine ili sistemi
odgovornosti, od pravne odgovornosti pojedinaca, preko odgovornosti drzava, sve do
odgovornosti medunarodnih organizacija po medunarodnome pravu. Ovi razliciti sistemi
koegzistirajujedni pored drugih, medusobno se isprepli¢u te tako mogu stvoriti razlicite
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oCekivati da Ujedinjene nacije pozivaju na odgovornost druge medunarodne
organizacije, kao Sto su primjerice Europska unija ili, pak, Organizacija Sjeve-
roatlantskoga sporazuma (NATO)?

Nadalje, i €. 40. Nacrta Pravila iz 2001.1 €l. 41. Nacrta Pravila iz 2011. razlikuje
,teske povrede obaveza prema imperativnim normama op¢ega medunarodnoga
prava“ od ostalih povreda.®! 1z ovoga zaklju¢ujemo da suprotno teskim povre-
dama medunarodne obaveze koja derivira iz jus cogens, postoji tzv. obi¢no krse-
nje medunarodne obaveze koja ne derivira iz jus cogens. 1z naprijed navedenoga, a
temeljem izvrSene analize Nacrta pravila o odgovornosti drzava/medunarodnih
organizacija i komentara Nacrta Pravila o odgovornosti drzava (v. u: Crawford,
2002: 242-248) te komentara Nacrta Pravila o odgovornosti medunarodnih or-
ganizacija®?, i pored toga Sto ¢l. 40/41. ne sadrze ilustrativne primjere impera-
tivnih normi®?, nalazimo da se teska kr$enja medunarodne obaveze koja nastaju
iz jus cogens odnose, u velikoj mjeri, na teska krsenja ljudskih prava i osnovnih
sloboda, na teska krsenja medunarodnoga humanitarnoga prava, odnosno na
¢injenje medunarodnih zlo¢ina stricto sensu. Radi se, u konacnici, o teSkome kr-
Senju medunarodnih nacela i pravila kojima se osigurava zastita vrijednosti od
sustinskoga znacaja za cijelu medunarodnu zajednicu drzava i medunarodnih
organizacija, medu kojima su mir i sigurnost ¢ovje¢anstva svakako primarni.t*

filozofske i prakti¢ne probleme. Dodatni problem nastaje kada se individualnoj krivi¢noj
odgovornostii odgovornosti drzava pridoda jos i odgovornost medunarodnih organizacija,
odn. druk¢ije izrazeno, ,stvari se dodatno zakompliciraju s moguc¢im dodavanjem trece
razine odgovornosti: one medunarodnih organizacija.” (Klabbers, 2013: 138). Isticemo da
se ovo zapaZzanje niukom slucaju ne smije shvatiti da optiramo za iskljuc¢ivanje odgovornosti
medunarodnih organizacija za medunarodne protupravne ¢ine, posebno medunarodnih
zloc¢ina stricto sensu - samo Zelimo ukazati na eventualne prakti¢ne probleme koji se
mogu vremenom razviti u praksi, buduéi da ne bi voljeli vidjeti medunarodnu zajednicu
i medunarodnopravni poredak u situaciji koja ¢e samo biti potvrda stare maksime: ,gdje
svako moze biti odgovoran, niko nije.” (Ibid). Jednostavno, kako je podrucje odgovornosti
medunarodnih organizacija jos uvijek nerazvijeno, otvoreno je za goleme rasprave i razlicita
tumacenja.

617U ¢l. 40. Nacrta Pravilaiz 2001. stoji: (1) ,Ovo poglavlje primjenjuje se na medunarodnu
odgovornost koja ukljucuje ozbiljnu povredu od drzave obaveze koja proistjece iz peremptorne
norme op¢eg medunarodnog prava. (2) Povreda takve obaveze je ozbiljna ukoliko ukljucuje
teski ili sistematski neuspjeh odgovorne drZave da ispuni obavezu.” Cl. 41. Nacrta Pravila
iz 2011. je identi¢ne sadrzine.

2United Nations, 2011: 66.

3Valja takoder imati na umu da primjeri jus cogens uopc¢e nisu iscrpni. Tako, Crawford,
2002: 247.

U ovome dijelu napravili smo svojevrsni uvod u odnosnu problematiku. Temeljitija
razrada zahtijeva nove znanstvene rasprave.
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3.1. Obaveze erga omnes i actio popularis

Kod postupanja u slucaju krsenja u medunarodnopravnoj doktrini valjalo bi
razluciti obaveze erga omnes od actio popularis, budu¢i da veé dugo u literaturi
nailazimo na dilemu o postojanju actio popularisa u medunarodnome pravu.
(Memeti, Nuhija, 2013: 34)°. U rimskome pravu, simplificirano, actio popularis
oznacavao je postupak koji je pojedinac mogao pokrenuti u ime javnoga inte-
resa. (Aceves, 2003: 356). Dakle, u Starome Rimu stranac je mogao iznijeti slu-
¢aj u ime povrijedenoga roba, buduci da robovi nisu imali jus standi pred rim-
skim tribunalom kako bi pokrenuli postupak u svoje ime. (Rubin, 2001: 268).
Cini se da je ovaj izraz, odn. institut uao iz rimskoga prava u sluzbeni leksikon
medunarodnoga prava s donoSenjem Izdvojenoga misljenja poljskoga suca Wi-
niarskija u predmetu Medunarodnoga suda South West Africa (Ethiopia v South
Africa; Liberia v South Africa) (Preliminary Objections)®® godine 1962., u kojem
je on ustvrdio da, izgleda, da je actio popularis strana medunarodnome pravu
i novina u medunarodnim odnosima.®” Ovu poziciju je podrzao Medunarodni
sud cCetiri godine kasnije, kada je ustanovio da tadasnje Carstvo Etiopije i Re-
publika Liberija nisu imale pravo ili interes da preispituju navodno neslaganje
Juzne Afrike s opsegom i sadrzinom mandata Lige naroda u pogledu Jugozapadne
Afrike, odn. da se one ne mogu smatrati da imaju bilo kakvo pravo ili interes u
vezi s predmetom ovoga spora.®® Tako je IC] dao veoma restriktivno tumacenje
»pravnoga interesa“ u svojoj Presudi iz 1966., budu¢i da nije bio spreman po-
tvrditi da drzava moZe imati pravni interes u odbrani nacela medunarodnoga
prava ukoliko nije pretrpjela materijalnu Stetu - osim ukoliko ovakvo $to nije
explicite propisano u nekome medunarodnome instrumentu. (de Wet, 2013: 556).

Medutim, postoje naznake da Medunarodni sud moze biti sve suoceniji s postup-
cima rjeSavanja medunarodnih sporova izmedu drzava ucesnica koji se odnose
na zastitu kogentnih normi, upravo zbog evoluirajucega utjecaja koncepta erga
omnes na prirodu ,pravnoga interesa“®® koji drzave moraju iskazati ili pokazati

%50 statusu actio popularisa u medunarodnome pravu v. Aceves, 2003: 353-402; Razmotriti
i: Jorgensen, 2000: 217-220.

66 South West Africa Cases (Ethiopia v South Africa; Liberia v South Africa), Preliminary
Objections, Judgment of 21 December 1962: I.C.J. Reports 1962, p. 319.

7 Dissenting Opinion of President Winiarski, South West Africa Cases (Ethiopia v South
Africa; Liberia v South Africa), Preliminary Objections, Judgment of 21 December 1962: I.C.].
Reports 1962, p. 319, 452, 453.

%8 South West Africa, Second Phase, Judgment, I.C.J. Reports 1966, p. 6, 51, par. 99.

¢Svrha medudrzavnoga zahtjeva pred ESLJP je zaStita javnoga poretka Europe. Europska
komisija, kao kvazisudsko tijelo, u svojoj odluci u predmetu Danska, Francuska, Norveska,
Svedska i Nizozemska v. Turska iz 1983 (Ap. br.9940/82 do 9944/82, Decision on admissibility, 6.
decembar 1983) obrazloZila je objektivni karakter obaveza koje za drzave stranke proizilaze
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za svrhe dokazivanja da mogu biti aktivno legitimirane u odredenome sporu,
tj. biti strana ucesnica spora koji se nalazi pred Medunarodnim sudom. (Ibid).
Znakovito je stoga da je isti Medunarodni sud godine 1970. u predmetu Barce-
lona Traction ustvrdio da sve drzave ,mogu imati pravni interes u njihovoj za-
Stiti; to su obaveze erga omnes“’°, ¢ime je udahnuo novi Zivot moguénosti actio
popularisa u medunarodnome pravu. (Aceves, 2003: 357)"%. Medunarodni sud
¢e tako u svojim narednim odlukama prosiriti pojam pravnoga interesa, odn.
njegova razumijevanja.’?

U konacnici, iako nalazimo da su koncepti actio popularis i erga omnes u nekim
elementima povezani, dovoljno su razliciti i neovisni jedan od drugoga. (Me-
meti, Nuhija, 2013: 34). S druge strane, razumno je napisati da se odnosni kon-
cepti mogu valjano povezati i s univerzalnom nadleznosc¢u. (Usp. s Rubin, 2001:
265-280).7

4. Zakljucak

Slijedom svega prethodno iznijetoga, zakljucujemo da ¢e se suvremeno medu-
narodno pravo vjerovatno razvijati u pravcu sve veceg priznanja i vrednova-
nja interesa medunarodne zajednice svih drzava i medunarodnih organizacija,
i.e. u pravcu sve obimnije zastite zajednickih, odn. kolektivnih interesa’™ kroz

iz Konvencije, ali i temeljnu pravnu svrhu medudrzavnih zahtjeva uopce - to je pomenuta
zaStita javnoga poretka Europe. U tu svrhu, v. par. 39, 40. i 41. predmetne odluke.

7 Barcelona Traction, Light and Power Company, Limited, (Belgija v. Spanija), Presuda, I.C.].
Reports 1970, p. 3, 32, par. 33.

7 Cini se da ima osnova smatrati medudrZavne zahtjeve, odn. medunarodne sporove
pred ESLJP u pogledu povreda odredaba EKLJP ilustrativne primjere actio popularisa te
prigovora drzavama in abstracto. Ovo temeljem razloga da se kod medudrzavnih zahtjeva od
drzave ne trazi utvrdenje daje ona zZrtva povrede Konvencije, odn. da se ,ne trazi postojanje
neposrednoga pravnoga interesa drzave podnositeljice zahtjeva koji bi bio povezan s
predmetom spora.” (Omejec, 2014: 825). Tako ESL]P, na temelju ¢l. 33. EKL]P, ima Siroku
nadleZnost ratione personae. Ovakvo utvrdenje pronalazimo i u judikaturi ESLJP, poglavito
u predmetu Irska v. Ujedinjeno Kraljevstvo iz 1978 (Ap. br. 5310/71 [1978] ECHR 1 (18. januar
1978), posebno par. 240. Presude).

2 East Timor (Portugal v. Australia), Judgment, I.C.]. Reports 1995, p. 90; Questions relating
to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment, I.C.]. Reports 2012,
p. 422; de Wet, 2013: 556-558.

73Kurziv autora.

7#Jako se piSe o kolektivnim interesima kao interesima medunarodne zajednice kao cjeline,
primje¢ujemo da oni nisu isto Sto i obaveze erga omnes, te se u tom kontekstu ne bi trebali
mijeSati. Kolektivnih je interesa mnogo viSe negoli postoje¢ih obaveza erga omnes. Zapravo,
ne postoji jedan kolektivni interes, ve¢ mnogo identi¢nih interesa koji posjeduju kolektivnu
sadrzinu (Villalpando, 2010: 394). S druge strane, obaveze koje se duguju medunarodnoj
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norme medunarodnoga prava. Dakle, s obzirom na usvojeni koncept ,meduna-
rodne zajednice” i ,optega interesa“’s, koji je nesumnjivo jedna od karakteri-
stika sadasnjih razvojnih tendencija medunarodnoga prava, izvjesno je da se
ova grana prava usmjerava u pravcu afirmiranja odredenoga ,subjektiviteta“
medunarodne zajednice. (Obradovi¢, 2000: 79). ,Medutim, joS uvijek je dosta
daleko od toga da se moze tvrditi da takav subjektivitet danas ve¢ postoji i da
se, naprimjer, izvrSitelj medunarodnoga protupravnoga djela [drzava ili medu-
narodna organizacija] nalazi u nekom pravnom odnosu prema medunarodnoj
zajednici kao takvoj.” (Ibid). Na temelju pozitivnoga prava u uZem smislu rijeci,
odn. u procesnopravnome smislu, tesko je, uprkos svemu, tvrditi kako sem
dvostranoga (prekrsitelj - povrijedeni) postoji i neki Siri obligacioni odnos koji
se uspostavlja izvrSenjem protupravnoga ¢ina u oblasti odgovornosti drzava i
medunarodnih organizacija. (Ibid).”® Medutim, ]. Crawford u svojim komenta-
rima polazi od tvrdnje da odista postoje razlic¢ita misljenja u vezi pitanja dali su
pravni odnosi (eng. legal relations) koji proizilaze iz po¢injenja medunarodnoga
protupravnoga djela u svojoj sustini dvostrani, dakle, je li se ti¢u iskljucivo od-
nosa odgovorne i povrijedene drZzave inter se. (Crawford, 2002: 79). In conclusio
u ovome radu, J. Crawford nalazi da je, temeljem tumacenja presude u predmetu
Barcelona Traction, kao i temeljem koncepta postojanja medunarodnih oba-
veza erga omnes (per se), u medunarodnome pravu postavljena Sira koncepcija
pravne odgovornosti drzava, pa samim time, i medunarodnih organizacija, koja
se nuzno reflektira u ¢lanovima Nacrta Pravila iz 2001/2011, i Cije posljedice,
mada ukljuc¢uju standardne dvostrane situacije odgovornosti, nisu ogranicene
iskljucivo na njih. (Ibid).””

Isto tako, za medunarodne organizacije, pravni odnos koji proistjece iz medu-
narodnoga protupravnoga djela ne mora nuzno biti dvostrani. (United Nations,
2011: 14). PosSto povreda obaveze moze pogoditi visSe od jednog subjekta medu-
narodnoga prava ili medunarodnu zajednicu u cjelini, otuda, u odgovaraju¢im
okolnostima, viSe od jednoga subjekta moze pozvati, kao povrijedeni subjekt

zajednici kao cjelini konstruirane su kao obaveze erga omnes, tj. duguju se simultano svim
¢lanovima medunarodne zajednice. (Valjalo bi usp. ovo stajaliste s ibid).

75 Zajednicki, kolektivni, generalni, op¢i - misli se na interese medunarodne zajednice
kao cjeline.

76S ovim u vezi, ,teSko da bi se moglo reci da se izvrsitelj takvoga ¢ina nalazi u odnosu
prekrsitelja, recimo, prema svim ostalim drzavama uzetim pojedinacno, ako je izvjesno
da medunarodna zajednica ,kao takva“ u smislu prava ne postoji. Ovo, uz ostalo, i zato Sto
Povelja [UN] ne sadrzi odredbu sli¢nu onoj iz ¢l. 16. Pakta Lige naroda, prema kojoj bi ¢lanice
UN u slucaju konstatiranja agresije automatski bile obavezne da poduzmu zajedni¢ke mjere
protiv agresora.“ (Obradovi¢, 2000: 79).

77Kurziv naknadno dodan.
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ili u nekom drugom svojstvu, neku medunarodnu organizaciju na pravnu od-
govornost. (Ibid).

U tom segmentu, drzimo da ¢e do¢i do jos Sirega razvoja koncepta medunarodnih
obaveza erga omnes, odnosno do njihova kvalitativnoga (sadrzajnoga) i kvanti-
tativnoga (broj¢anoga) Sirenja, pa tako, posljedi¢no tome, i do Sirenja koncepta
pravne odgovornosti drzava i medunarodnih organizacija za medunarodna
protupravna djela. Medunarodni sud i pravni rezon sudaca ove sudske instance
igrace, vierujemo, nemjerljivu ulogu u daljnjem razvoju medunarodnoga prava
u ovom pogledu. (Usp. Tams, Tzanakopoulos, 2010: 781-800). Stavise, predvi-
damo uporedo razvijanje proceduralnih pravila medunarodnoga prava u smislu
utvrdivanja odgovornosti drzava i medunarodnih organizacija za medunarodna
protupravna djela, osobito za ona kojima se vrsi povreda normi jus cogens op-
¢egamedunarodnoga prava, s ciljem da takav koncept pravne odgovornosti ima
svoju nesmetanu i sveobuhvatnu primjenu u praksi.
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OBLIGATIONS ERGA OMNES PER SE AND ERGA OMNES PARTES

Abstract

In this paper, the author defines the concept and outline the definition of internati-
onal obligations, particularly of those erga omnes. The first part of the paper will
discuss crucial elements of substantive international law in this regards, while
these condpart will provide for international enforcement mechanisms-procedural
international law - for purposes of invocation and determination of international
responsibility for violations of obligation serga omnes. The starting point lies in the
fact that there is a conceptual distinction of erga omnes international obligations.
Accordingly, there are erga omnes per se, obligations acting towards the interna-
tional community as a whole, and an other group, erga omnes partes, obligations
arising for States Parties to multilateral international treaties. In the paper, a brief
analysis of the relationship between erga omnes per se and juscogens will be made.
Likewise, as the International Court of Justice in The Hague has stated in several
of its rulings, erga omnes character of the normand the rule on establishing of the
jurisdiction of this Court represent two different things. Despite the mere fact that
rights and obligations erga omnes are part of a case of an international legal dis-
pute, however, it does not give the Court the power to decide a particular dispute.
The violation of the juscogens standard, which as such is the subject of an inter-
national dispute between States, has an equal effect on the establishment of juris-
diction of the International Court of Justice. Furthermore, the position in relation
to the subject matter of our research, taken by the United Nations International
Law Commission in adopting the Draft Articles on the Responsibility of States and
International Organizations for Internationally Unlawful Acts in 2001 and 2011,
respectively, will be explored. In dealing with violations, in international legal
doctrine as well as practice, obligations erga omnes should be distinguished from
actio popularis. On the other hand, is it reasonable to argue that the concepts in-
volved can be properly linked to the doctrine of universal jurisdiction?

Keywords: International Obligations, Erga Omnes Per Se, Erga Omnes Partes, Jus
Cogens, Actio Popularis, International Law on Responsibility, Law on Internatio-
nal Procedure.
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Bophe Mapkoauh,’ UDK: 321.011:321.7(497.11)

Acucmenm I[IpasHoe pakyamema,
Yuueepsumem y Beozpady,

HEIIOCPE/IHO BPLHIERGE CYBEPEHOCTH Y PENIYBJ/IHLIH
CPBHJH - IIPABO H OATOBOPHOCT??

Ancmpaxm: HenocpedHa demokpamuja je udeas modepHe dpocase. Me-
XAHU3MU 3a FeHO 8pulerbe HUCY jeHOCMA8HU U HUCY onuwmenpuxeaheHu.
YonwmeHno nocmampaHo, moxce da ce 3ak/by4u da HenocpedHo 8pulerse
cysepeHoCmuU HUje mako 4ecmo, dok je y Cpbuju usyzemHo pemko. Y 080M
pady nokywasamo 0a npyxicumo 002080p 3awmo je mo mako. Kao anas-
HU pas.ioz Hamehe ce HeadeksamHa U 3acmape/a 3aKOHCKA pe2y/1amusa
0802 numarba. UMcmpasxcusarse je nokaza/no da Headek8eamHo 3aKOHCKO
peayaucarse 08e mamepuje npedcmas./ba c80je8pCHU deo Hauwle ycmasgHe
»~mpaduyuje”. Takobhe, yuurbeH je ocepm Ha HegeaAUKY nNpakcy mokKom no-
caedrux mpudecemak 200UHA U YKA3AHO je HA NOMNYHY HeadekeamHocm
u HeycmasHocm nocmojehux 3akoHckx pewerba. [loHyheHa je me3a o mome
day obsiacmu HenocpedHoz 8puiersa demokpamuje ycmas Cpbuje, 3anpaso
Huje npomerbeH 2006. 2o0uHe. Y noce6HOM 00esbKYy, YKA3AHO je Ha Mo Koju
NOAUMUYKU YUHUOYU CY HAjo02080pHUjU 3a 08ak8o cmarbe. KoHauHo, Ha
noc/semky cy nped/odxceHu Mo2yhu npasyu 3a yHanpeherbe 08e 8aicHe
ycmaegHo-npasHe 06.1acmu.

KyuHe peyu: HenocpedHa demokpamuja, HaQpoOHa uHuUyujamusa, pege-
peHOAyM, NoAUMUYKa 002080PHOCM, OP2AHCKU 3AKOH.

1.¥YBog,

HenocpezaHo Bpliewe CyBEPEHOCTH 0/ CTpaHe rpahaHa 3anpaBo npe/cTaBsba
ocTBapeme (MM MaKap MOKYIaj OCTBapewa) Ujeasa HelocpejHe JeMoKpa-

!djordje.markovic@ius.bg.ac.rs

2Paj je HacTao Kao pe3y/TaT UCTpa)kuBamwa Ha npojekty I[lpaBHoOr ¢aky/arera
YuuBep3urtetay beorpany ,MaenTuteTcku npeobpaxaj Cpouje 3a 2020. rogquny” (mogrema:
[Ipeo6paxaj jaBHor npaBa Cp6uje).

3Paj je uznaraH Ha MehyHapo/Hoj Hay4HOj KoHpepeHUjU ,0TOBOPHOCT y NPABHOM
Y pyUITBEHOM KOHTeKCTY” y opraHusanuju [IpaBHor akyntera YHUBep3uTeTay Humy,
18.09. 2020. rogune.
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THje. CaZiejcTBO OBe ,UUCTE" ¥ NpeJCTaBHUYKE JleMOKpaTHje TBOPH MOJyHe-
nocpe/iHy neMokpatujy (MapkoBuh, 2015: 214). beHUY rIaBHU HUHCTUTYTH CY
pedepeH iyM Kao, [...] 06JIMK HEMOCPEAHOT O/IJIy4YrBaka rpahaHa Ha KoMe ce
OHM M3jallllbaBajy 3a jeAHY o1 ABe NoHyheHe MOryhHOCTH (J1a UJIM He, 32 UJIU
npoTuB). U HApOHA UHUIUjaTUBA Koja ce oapehyjekao , [...] mpaBo ojpeheHor
6poja rpabaHa uau oapeheHor nponeHTa 6MpavYKoOr TeJia Jla UHUIKpPaA JOHO-
leHe HeKOT ONIITEr IpaBHOr aKTa UM NoJauTHYKe ofnyke.” (CumoBuh u [le-
TpoB, 2014: 131 u 133). YpKoc ToMe WITO pa3IMuUTa UCTPAXKUBaka ynyhyjy
na ,[...Jsehu 6poj pedbepeHymMa U HAPOJHUX UHUIMjAaTHBA UMa MO3UTUBAH
YTHUIAj HA MOJUTUYKY KYJATYPY [...|Ka0 1 Ja HOpMe Koje ce TUUY JUPEKTHE Jie-
MOKpaTHje yHanpeDhyjy ucxo/ie NoJMTHKa, Kao IITO Cy YUCTHja OKOJIUHA, yHa-
npeheHo obpa3oBame U 60/be PU3NIKO 3apaBsbe.” (Qvortrup, 2014: 58), kao
Y Ha TO Ja je ,demtha nprMeHa JUpeKTHe JeMOKpaTHje noBe3aHa ca Behum
CTeNeHOM jeJJHAKOCTH, YIIPaBO KaKo cy ykasuBaJsiu [linaToH, ApuctoTten u To-
kBuUJI“ (Qvortrup, 2014:60), cTaTUCTUYKH NOJJALUIIOKA3Yjy Ad je ,,0CTBapUBa€e
Helnocpe/jiHe IeMOKpaTHje u3y3eTHa PeTKOCT, a He paBusio“(CumoBuh, 2012:
234). AKo ce 0OBOM He TaKo 4eCTOM IpuberaBamby HHCTUTYTUMa HENOCpeiHe
JleMOKpaTHuje Jio/ia Te3a 0 ,JeOpMHUCAaHUM" UHCTUTYIMjaMa NpeiCTaBHUYKe
neMmokpaTuje (CumoBuh, 2012: 221) u ,Hemohu“ MoiepHor napsiamMeHTa (Petrov,
(Ne)mo¢ modernog parlamenta, 2008: 707),He 4yAu 3aK/by4aK 0 CABPEMEHUM
JleMOKpaTHjaMa Koje ,[...JmocTajy n3bopHe oiMrapxujcke CTpyKType y KojuMa
HelocpeJHO U3jalllibaBatbe rpahaHa MoxKe OUTH MOXKeJ/bHO CAMO Paiu MPUJ0-
O6ujarkba U OCHAXKMBama NMOJUMTUYKOT JerutumuTeTa.” (CumoBuh, 2012: 235).
Pedjy, monuTu4ke Be3e u3Melhy 6upaya v lbUXOBUX IIPEICTABHUKA CY CKOPO Y 10-
THYHOCTH IOKU/JaHe, JOK Ce MHCTUTYTH HENIOCPeHOT U3jallllkaBatba rpahaHa,
OH/Ie T/le IOCTOje, IPUMeYjy PETKO, UJIH Ce ’hUX0BO MOCTOjarbe U Kopulhemwe
3Jl0ynoTpeb6/paBa.

Crame leMOKpaTHje U lbeHUX MHCTUTY L Mja HU Y Peny61unu Cp6uju HYje MHOTO
6osbe. Y ckaaay ca ca0BoM Baxkeher YcraBa, rpahaHu cy HocuoL U CyBepeHo-
CTH, KOjy Bplile TpojaKko: pedepeH/yMOM, HAPOAHOM UHUIIMjaTUBOM UJIU IPEKO
CBOjUX CJI060/1HO U3abpaHUX NpeAcTaBHUKA." Y yCTaBHOM U MOJUTUYKOM KH-
BoTy Cpb6uje, Tpehu HauuH je npaBuJo, 0K ce pedepeHyM U HApOJHA UHU-
[[MjaTHBa jaB/bakby y TparoBuMa. Pazsiora 3a 0BakBO CTame je MHOTO, a je/laH
0/l BbUX je U OJICYCTBO oAroBapajyher 3akoHCKOT peryjucama oBe 06J1acTH,
yrMe heMo ce mpeTeXHOo y 0BOM pajy ¥ 6aBUTH. O 3Hauajy Npeu3HUX IPaBHUX
IpaBUJIa 32 HEMTOCPE/IHO BPIlekhe CYBepeHOCTH jearpoBuTo nuuie bo: ,Haume,
Hapo/iHA CyBEPEHOCT Ce Of; Ay TOKPATCKe CyBePEeHOCTH pa3JIMKyje caMo YHibe-
HHUIIOM /1A j0j, Kao U apJiaMeHTapHOj CYBEPEeHOCTH, Tpebajy npoueypasaHa npa-
BUJIa HAMEHWEeHa OPraHU30Bawy jJaBHOT Ilacamwka. Kao 1mTo y mapsiaMeHTy je IHO

*U. 2 ct. 1 YcraBa Peny6aiuke Cp6uje, Ca. esnacHuk PC, 98/06.
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YHYTpallkbe NPaBUJIO0 YCIIOCTaB/ba AUCLUIIJIMHY YHYTAp KOJIETUjaHOT TeJa,
jaBHY pacnpasy, fakJie, e6aTy U YCJIOBE IJ1acatba (MpaBUJIo 0 KBOPYMY, 00JIUK
BellMHe, UT/.), TAKO U HAapOJHA CYBEPEHOCT Tpaxku mutatis mutandisycaoBe
HCTe BpCTe: Tpeba OpraHM30BaTH [VIacakbe, KAMIamby Koja My NPeTXOAH, U3-
60pHE aKTUBHOCTHU y y>keM cMucay Uta.” (bo, 2016: 299).Y Cp6uju je TpeHYTHO
CTame Y 0BOj 06J1aCTH TAaKBO, /la HUje MOTPENIHO aKo 6U Ce PeKJIo J1a MOCTOjU
O/ICYCTBO aJleKBaTHe 3aKOHCKe peryJsaTuse (momTo cy noctojehe HopMe niu
roTOBO HeNMPUMEHHBE UJIU YITUTHE YCTABHOCTH) Koja 61 oMoryhuJia pazpaay
Y IPUMEeHY YCTaBHUX IPUHIUIIA KOjU Ce TUUY HeNloCpeJiHe ieMOoKpaTHuje. 360T
Tora, y paay he camo crnopaZjudyHO OGUTH aHaJIM3UpaHa noctojeha 3aKoHCKa
pellera,a aKleHaT he 6UTH Ha MOKYLIajy /ia Ce OTKPUjy Y3POLU HeJJOHOIIebha
a/IeKBaTHUX NPOMKCA U YTBPhHUBatbe 0ITOBOPHOCTH PeIeBAHTHUX YHHHUJIALA
3a TaKBO (HE)MOCTyNakE.

2. cTOopHUjCcKH OCBPT Ha pa3Boj HellOCpeJgHe JeMOKpaTHje KoJ Hac

2.1. YemaHoege HenocpedHe demokpamuje y nepuody od 1945. do 1990.
20duHe

Jlo [ipyror cBeTckor pata Cpbuja, Tj. Ap>KaBe YUjU JIe0 je OUJIA, HUCY MPABHO
pery./ucaJie 06J1acT HellocpesHe AeMoKkpaTHje. To ce JoHeK e MOKJana ca Ta-
JlAlIEbUM CBETCKUM TPeH/JOBUMA — BeoMa OCKYJHOM IpeApaTHOM peryJjaTu-
BOM oBe o6JiacTH (JoBuuuh, leMokpaTuja u oarosopHoct, 2006: 7). [Tocse [lpy-
roT CBETCKOT paTa, ycTaHOBA pedepeHAyMa 6MBA KOHCTUTYLIMOHAIHN30BaHA,
KaKO CaBE3HUM TaKo U penyo6anuykuM yctaBuma. Yctas ®HPJ ox 1946.° roguue
npeziBuhao je caMmo MoryhHoOCT paclucuBamba ,,HapoJHOT pedpepeHyMa“, 10K cy
YcraBHuU 3akoH of 1953.° u YctaB COPJ ox 1963.7 neTa/bHUje peryJucaiu OBy
YCTAHOBY U U3PUYUTO IpeBUhajIu JOHOIIekhe ocebGHOr 3aK0HA, JI0K je YcTaB
COPJ] ox 1974. nomumao pedpepeHiyM y CKJIONY oJpe/ibe 0 CaMOyIpaB/bamy Y
opraHu3salidjama yapy»keHor paza®. HapoaHa vHULIMjaTHBa y KJIaCUYHOM 00-
JIMKY HUje N0CTOojasia, ajy je MOCTOjaslo ,HelloCpeJHO OfJyYUBake y paHoj

Y. 74 YcraBa ®epnepatuBHe HapoHe Peny6.iuke Jyrocaasuje, Ca. aucm ®HPJ, 10/1946.

®Yy. 2, 7, 18 u 34 YcTaBHOT 3aKOHA 0 OCHOBaMa JIpyLITBEHOT U MOJUTHYKOT ypehewa
depeparusne Haposne Peny6rike JyrociaBuje 1 caBe3HUM OpraHuMa BjacTH, CA. aucm
®HPJ, 3/1953.

"Yn.34,89,164,212 u 214 YcraBa Counjanuctuuke PegepatusHe Peny6srke Jyrocaasuje,
Ca. aucm CPPJ, 14/1963.

841. 89,98, 118 u 146YcraBa Conujanuctuyke PeneparuBne Penybinke Jyrociaasuje,
Ca. aucm CPPJ,9/1974.
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OpraHu3alnujy, ONIITUHYU U PYTUM JpYIITBEHO-NOJTUTUYKUM 3ajeIHULaMa"’,
OZTHOCHO y OKBHPY OpraHu3alyja yApy>KeHoT paja Koje Cy MOIJIe /1a IOKPeHy
WHUIMjaTUBY 3a JloHOLIewke 3akoHa.'’ Ha peny61MYkoM HUBOY, IpeMa YcTaBy
HPCp6uje ox 1947. roavHe ,HapoaHu pedepenaym“!! je morao za pacnuiie
[Ipesuaujym HapogHe ckynuTuHe, 0K je YctaB CPCpbuje of 1963. cagprkao
HCIpIIHUje oJipeabe'?, a 1o yrjieay Ha CaBe3HU YCTaB U 06aBe3y JIOHOIIEHha
noce6HOT peny6JUYKOT 3aKOHa U3 oBe 06J1acTH. YcTtaB CPC of 1974. je kpajwe
CyMapHO peryJicao OBy yCTaHOBY.!?

[Ipema nojanyMma JOCTYIHUM U3 JIMTepaType, IpaKkca IpUMeHe UHCTUTYTa He-
nocpejiHe leMOKpaTHje Ha caBe3HOM HUBOY HUje nocTojaJa. [lo ceemy cyehy,
Jl0 caMor Kpaja HeKaJallkbe ApaBe HUje UCIOIITOBAaH HU YCTaBHU HAJIOT O
JIOHOILIIey noce6HOT 3akoHa (Jovici¢, O ustavu, 1977: 212)u (JoBuuuh, Jemo-
KpaTHja U oaAroBopHOCT, 2006: 42), Koju je 6M0 NpoNMCaH KaKo HAa CAaBE3HOM
TaKo U Ha peny6M4KoM HUBOY: ,C 063MpOM Jia YcTaB He pelllaBa cBa NUTamba
MOCTyIKa U MpaBHUX Noceauna pepepeHiyMa, IoCToju o6aBe3a pepepanuje
U peny6JirKe Jia ux ypeae 3akoHoM.” (Pordevi¢, 1989: 326). Unak, CP Cp6uja je
Hajnpe 1977. noHena 3akoH o pedepeHAyMy U APYTUM 06U UMa Oy YHBaba
JINYHUM M3jallitbaBatbeM!, KOju je mpeTpeo n3MeHe u gonyHe 1988. rogune’®,
Jla 6u motoM 1989. roguHe 610 AoHeT 3aKOH 0 pedepeHaymy.*Kao mto cte
BU/IY, TEK IO JIOHOIewy Tpeher peny6nukor yctaBa, CP Cp6uja je goHesa u
o/iroBapajyhu 3akoH KojUM je onepalMoHaJM30BaJjia yCTaBHE HOPME, Koje Cy
o/ 1947. ronvHe 6UJie MPUCYTHE V HbeHOM NpaBHOM cucteMy. YctaB CP] Huje
cajip>ao ofipesibe 0 HeMoCpe HOj AeEMOKPATH]H, IITO je GUJIO0 U JIOTUYHO C 06-
3UPOM Ha IPUPOJY U OZHOCE CHara y JiBojHOj deaepauuju.!’” YcTaBHa noBesba
Jp>xaBHe 3ajesgHulie Cp6uja u llpHa l'opa je npeaBubasia MoryhHOCT HoKpeTama
NOCTYIKa 3a ,IpOMeHY JIp>KaBHOT cTaTyca“ nyTeM pedepeHayMa, IITO je LlpHa
T'opa u uckopuctuia 2006. rogune.®

Y. 71 YcraBa COP] o1 1963.
Y1, 50 YcraBa COP] oz 1974.
1Yy, 74 ct. 1 Tau. 9 YcraBa Hapoaue Peny6snke Cp6uje, Ca. esnacHuk HPC, 3/1947.

24s. 3,70, 71,98, 151 u 171. YcraBa Couujanuctuuke Peny6sauke Cp6uje, Ca. 2snacHuk
CPC, 14/1963.

13Yn.104 u 113 YcraBa Coyujanuctuuke Peny6sanke Cp6uje,Ca. enacHuk CPC, 8/1974.

143akoH 0 pedepeHyMy U [PyTUM 06IUIIMMA Oy YMBakha JUYHUM U3jallibaBambeM,C1
eaacHukCPC, 30/77.

15 3aKOH 0 M3MeHaMa U AonyHaMa 3akoHa o pebepeHAYMY U APYTUM OGIULHMaA
O/lJIy4MBakha JIMYHUM U3jalilbaBaweM,C. eaacHuk CPC, 17/1988.

163akoH 0 pedepenymy, Ca. enacHuk CPC, 40/89.
7YcraB CaBe3He Peny6.uke Jyrocaasuje, Ca. aucm CPJ, 1/92.
8Y1. 60 YcTaBHe oBesbe prkaBHe 3ajeiHULe Cpbuja u LlpHa Topa, Ca..aucm CUI, 1/2003.
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2.2. YemaHose HenocpedHe demokpamuje y nepuody 0d 1990. zoduHe do
daHac

Cpb6wuja, jom yBek Kao pepepaJsina jesuHuIa y cactaBy COPJ, ycBaja HoBU YcTaB
1990.ropvHe, KOjU JOHOCH HOBUHY y O HOCY Ha TUTYJIapa CYBEPEHOCTH U FbEHO
Bpluewe. OHa npunaja rpahaHuMa, Koju je 0CUM MpeKo CBOjUX MpeACcTaBHUKA
Y pedepeHAyMOM, BpIlle 1 HAPOJAHOM HWHUIMjaTUBOM.*3aHUMJBUBO je Ja je
YcTaBHM 3aKOH 3a cripoBohetbe YcTaBa Peny6.nke Cpouje?” Koju je JoHeT UcTOr
JlaHa Ka/Zia v YcTaB, y 4. 22 npe/iBU/eo pok (31. nenembap 1991. roauHe) y KojeM
MODajy fja 6yay yckyiaheHU U ,,0CTa Iy peny6JanYKY 3aKOHU KOjU HUCY Y CKJIaZy
ca oBUM ycTaBoM", jep je 4. 21 610 npeaBuben kpahu pok, asiu 3a camo 3a je-
ceTak TaKCaTUBHO HaBeJleHUX 3aKoHa. JlakJie, mpeMa cJIOBY YCTaBHOT 3aKOHa
HOBMU 3aKOH KOjH je peryJivcao MaTepujy pepepeHiyMa NpBOGUTHO je TpebaJio
Jla 6yzie IoHeT 70 Kpaja 1991. roavHe, aiu je 0Baj pOK ©U3MeHaMa U JlonyHaMma
YcTaBHOT 3aK0OHA Hajiipe 610 MPOAY:KeH 1o ucTeka 1992.2! na noToM 1 10 Kpaja
1993.22rogune.Mnak, HoBY 3aKoH 0 pedepeHAyMy U HAPOAHOj UHUIUjaTUBHje
JOHeT TeK y jyay 1994. roguHe. JeiuHy npoMeHy npetpueo je 1998. rogune.

HoBu yctaB Cpbuja je go6usna 2006. roguse. OH caJip>kU TOTOBO UAEHTHYHY
oZipe 0y oHoj U3 YcTaBa oz 1990, o HocHOIMMa CYBEPEHOCTH U TOMe KaKo ce
oHa BpuHU.2*UHCTUTYT pedepeH yMa je peryvcaH Ha JleTa/bHUjU HAYHH O/
Hapo/JHe UHULIUjaTUBE, C TUM [a je yCTAaBOTBOpAL| Iperno3Hao 3Ha4aj OBUX yCTa-
HoBa nponucyjyhu o6aBe3y HaposHe cKyniuTHHe /a 3aKOH KojuM ce ypebhyjy
OBa MU Takha Mopa OUTH yCBOjeH BehMHOM rJ1acoBa CBUX HAPOJHUX MOCJIaHKKa. 2
TakaB 3aKOH /10 JlaHaC HUje yCBOjeH, HUTH je U3BeCHO KaJia he ce To JecuTy,
YIIPKOC [TOCTOjary 06aBe3e, KOjy NPONUcyje YCTaBHU 3aKOH, Jla Ce CBU 3aKOHU
KOjHM HUCY Y CKJIa/ly ca YCTaBOM Ha oZiroBapajyhu HauuH usmene o 31. fenem-
6pa 2008. roguHe.?°

¥Yu. 2 YcraBa Peny6uuke Cp6uje, Ca eaacHuk PC, 1/90: ,CyBepeHOCT npunaja CBUM
rpahanuma Peny6.iuke Cp6uje. 'pahanu ocTBapyjy cyBepeHOCT pedepeH/1yMOM, HApOJHOM
MHHUIMjaTUBOM U NPEKO CBOjUX CJ060AHO N3abpaHuX NMpeJcTaBHUKA.” Pedepenaym ce
NOMUIbE jOIl U ¥ ciefiehuM ycTaBHUM ofpef6ama: 4. 4, 73,81, 116 n 133.

20YcTaBHM 3aKOH 3a cipoBoheme YcTaBa Peny6.nke Cp6uje,Ca. eaacHuk PC, 1/90.

21 YcTaBHU 3aKOH O MU3MEHaMa U JloyHaMa YCTaBHOT 3aKOHaA 3a cnpoBohemwe YcraBa
Peny6.uke Cp6uje, Ca. enacHuk PC,70/92.

22YcTaBHU 3aKOH O MU3MEHaMa U JlolyHaMa YCTaBHOT 3aKOHaA 3a cCnpoBohemwe YcTaBa
Peny6.auke Cp6uje, Ca. 2aacHuk PC, 6p. 20/93.

233aK0H 0 pedepeH/[yMy U HapOHOj HUHULUjaTUBH, C. 2nacHuk PC, 48/94 1 11/98)
2441, 2 YcraBa Cp6uje o1 2006.

Y. 105 ct. 3, Tav. 1 n 4. 99, 108, 182, 188, 191 1 203, YcraBa Cp6uje o 2006.

2641, 15 YcraBHoOr 3akoHa 3a cipoBobheme YcraBa Peny6sinke Cp6uje, Ca. esnachuk PC,98/06.
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buJio je BUllle MOKy1Iaja /a ce oBa 06J1acT BasbaHo peryJuiie. Hajope je Mu-
HUCTApCTBO 3a Ap>KaBHY yIIpaBy W JIOKaJHY caMoynpaBy caduHujo Hanpt
3aKoHa o pedepeHYMYy U HApPOAHOj UHULIMjaTUBH TokoM 2009. rojiuHe, 10K
jEeroTOBO UCTOBPEMEHO U ,KOaJIMIIMja OpraHu3aliyja UBUJIHOT APYIITBA" U3-
pagusa Mojies1 3aKkoHa 0 HapoIHOj] MHUNIMjaTUBH TokoM 2010.2” HaupTt Mu-
HHUCTapCTBa je 610 MpeAMeT aHau3e U BeHelujaHcke KoMmucHje.?CpesuHOM
2011.roguHe 0 OBOM JJOKYMEHTY je oJip>KaHa U jaBHA paclipaBa®’, u To je 6uja
nocJie/ikha Mo3HaTa akTUBHOCT cBe 10 2019. roaune. TokoMm jecenu 2019. ro-
JlMHe, OpTaHM30BaHa je jaBHa paclpaBa 0 HOBOj Bep3uju HaupTa 3akoHa o pe-
depeHIyMy U HapoAHOj MHUIMjaTUBU. Ha ocHOBY M3BeliTaja 0 cipoBeieHoj
jaBHOj pacnpaBu (MUHUCTApCTBO Ap>KaBHe yIpaBe U JIOKaJHe caMOyIpase,
2020) YMHY Cce 1A TEKCT HAI[PTa 3aKOHa NpeJCTaB/ba 3HA4YajHO MOOO0/bIIALE Y
olHOCY Ha nocTojehe cTamwe, a/id Mllak Tpeba caueKaTH KOHAYHY Bep3Ujy Koja
he 6uTH ynyheHa mapJiaMeHTy Ha pa3MaTpatbe.

3. HemocpeaHa JeMOKpaTHja y IPAaKCH TOKOM IMPOTEKJIE TPH AeleHHje

YctaBHa Ky/Typa 64 Tpebasio fa Gyie jefiaH OJf ,,eCEHLIMjaTHUX eJleMeHaTa KOH-
ctutynuoHasusma“ (Peji¢, 2014: 173). HaxkaocT, Ko/ HAaC TO HUje Cay4aj, jep He
CaMo LITO He NOCTOjU aKTUBHUje rpahaHCKO y4eCcTBOBakbe y jaBHOM KUBOTY,
Beh ce He MOXKe pPELM3HO YTBPAUTH HU KOJIMKO YeCTo IrpahaHu HenocpeHO
ocTBapyjy cyBepeHocT.Iloganu o nojHeTUM HAPOAHUM HHULUjaTUBaMa HUCY
jaBHO mocTynHU Ha cajTy HapoaHe ckynutuHe. [loganu o 6pojy npeaJiora 3a-
KOHa ¥ ’bMXOBUM IpeJijlarayrMMa HaJjlase ce y OKBUPY roguiimux [Iperiesa ak-
TUBHOCTHU HapogHe ckynuTuHe Peny6uke Cp6uje, ajiu ce Ha OCHOBY HUX He
Mo:xe 0hU 710 T0y3/jaHUX NIolaTaKa jep Cy CBU IpeJijlarayy 3aKoHa o/ie/beH!
y TpU KaTeropuje: Biaza, HapoZJHU NOCJaHULM U ocTaU (y Kojoj ce HaJsa3e
HapoJHe uHUIKjaTuBe).> O moTeHIMjaJHOM GpPOjy HAPOAHUX UHHULUjaTHBA
MOXeMO Jja CTeKHeMO CJIMKY U3 IOCpeJJHUX n3Bopa. Tako NoCcToju nojaTak Aa
jey nepuozay 2000. - 2008. nogHeTO 14 3aKOHO,@BHHUX UHULIMjaTUBa rpahaHa

27CRTA. (2018). Narodnainicijativaufioci: analizakolektivnogucesé¢agradanauprocesudonosen
jaodluka., Beograd. 17. [Ipey3seTo 25.9.2020. https://crta.rs/wp-content/uploads/2018/01/03-
narodna-inicijativa.pdf.

28KoMucwuja je 3ay3eJia yriaBHOM [I03UTHUBAH CTaB 0 HALPTy 3akoHa. European Commission
for Democracy through Law (Venice Commission), Opinion on the Draft Law on Referendum
and Civil Initiative of Serbia. [Ipey3eTo: 25.09.2020. https://www.venice.coe.int/webforms/
documents/default.aspx?pdffile=CDL-EL(2010)004-e

29 Beogradski centar za ljudska prava. (2012). Ljudska pravau Srbiji 2011: pravo, praksa i
medunarodni standardi ljudskih prava. Beograd: 165.

30TIpey3eTo 25.9.2020. http://www.parlament.gov.rs/narodna-skupstina-/narodna-
skupstina-u-brojkama/broj-podnetih-predloga-zakona.1910.html.
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(Purasinovi¢ i Radojevi¢, 2012: 81), a npema noganuma CRTA-e, y paszo6/py
2012.-2017. oBaj 6poj je usHocuo 1ect?'. AKo ce IpeTNOCTaBH /ia Cy HapogHe
VHIMjaTHBe [TOZJHOILIeHe U TOKOM [lepHo/ia 3a KOjU He pacnoJia)keMo Nojaluma,
JloJ1a3u ce JIo MpolieHe Aa je o1 kpaja 1990. roiuHe /10 JaHaC TO/{HETO OKO TPH-
JleceTak MHUIMjaTUBa (HapaBHO TayaH 6poj jeAMHO MOXe Aa npy:x«u HapogHa
CKYMIITHHA). AKO ce 0Baj 6poj ynopeau ca npeko 2500 xusbajie yCBOjeHUX 3a-
KOHa y UICTOM IIEPHO/1Y>%, jacHO je /1a ce pa/iv 0 CTATUCTUYKO]j IPELIIH, TOCEGHO
y3uMajyhu y 063up nojiaTak sa BehrHa HapoJHUX UHUIIMjaTUBA HUje HU pa3-
MaTpaHa y napJsameHTy>?. Tako je y Halloj IMTepaTypu youeHa phaBa mapJia-
MeHTapHa IpaKca Hepa3MaTpamwa npeaJora 3aKkoHa Koju cy oJHeJIh 6UpayvH,
YKOJIMKO HeMa MUlIllJbea Biase, ynpkoc HeABOCMUJIHOj TOCJOBHUYKO] OJ1-
pebU Koja He 03Haje HU06aBe3HO, HU 06aBe3yjyhe Munibemwe Biaze: ,bupauun
Cy BO/bOM NOJMTUYKUX YHNHUJIALLA, @ He BO/bOM YCTaBa, I0CTaJIU oBJaliheHu
npejjiaradyy 3akoHa apyror pezaa.” (Petrov, Narodna inicijativa i referendum u
,trouglu suverenosti” - gradanin, parlament, ustav, 2012: 72). Jlo caza je camo
jeAHa 3aKOHOJaBHA HAapOJHA WHHUIMjaTUBa je JOXKUBeJa JeJIMMUYaH yCIex.
Pagu ce o T3B. TujaHMHOM 3aKOHY, Tj. 3aKOHY 0 U3MeHaMa U AonyHaMa Kpu-
BUYHOT 3aKOHUKa.** HecsiaBHY cyZIGUHY Cy ZI0’KUBeJIe YaK U OHe HHUIUjaTUBe
Koje cy 6uJsie MobuincaJsie BeJIUKU 6poj rpahana. To je 6uo caydaj ca Hapo-
HOM MHHUIUjaTUBOM 3a pacnucuBamwe pedpepenayma us 2002. Koju je Tpebasio
Jla ce TUYe UTaba caMoCTaJHOCTH Peny6suke Cpbuje - Taga yaanuie CPJ
(Purasinovic¢ i Radojevi¢ 2012, 79) usu ca ycTaBOTBOPHOM HHUIIMjaTUBOM U3
2011.roaune ,[..]kazaje npeko 300.000 6upaya, aHUMUPAHUX O/ Ta/la OTIO3H-
nuoHe CprcKe HampeiHe CTPaHKe, MO HEJIO TPEeJIJIOT 3a IPOMeHy YcTaBa y no-
rJle/ly CMakbera 6poja HapoAHUX OCJaHUKaA paiu yuTe e U eGUKacHUjer pajia
npeJcTaBHUYKOT Tesa.” (Simovi¢, 2017: 72). CPJ je y mehyBpemeHy npecTasia
Jlanoctoju uctynaweM LipHe 'ope, a HapogHa ckyniuTHHa U la/be MMa HENPO-

$1CRTA. (2018). Narodnainicijativaufioci: analizakolektivnogucesé¢agradanauprocesudonosen
jaodluka., Beograd. 17. IIpey3seTo 25.9.2020. https://crta.rs/wp-content/uploads/2018/01/03-
narodna-inicijativa.pdf.

32 [Ipey3eTo 25.9.2020. http://www.parlament.gov.rs/narodna-skupstina-/narodna-
skupstina-u-brojkama/broj-zakona-objavljenih-u-sluzbenom-glasniku-republike-srbije.1933.
html.

3 Y nocaeamwux 16 roguua, oquocHo o 2001, HujejHa o JHETa HAPOAHA UHUIIMjaTHBA
HUje pa3MaTpaHa y miaeHyMmy.“ Mucsu ce Ha nepuoj o 2001. o kpaja 2017. roguHe. cTp. 8.
CRTA. (2018). Narodnainicijativaufioci: analizakolektivnoguceséagradanauprocesudonosenj
aodluka., Beograd. [Ipey3eTo 25.9.2020. https://crta.rs/wp-content/uploads/2018/01/03-
narodna-inicijativa.pdf.

34[IpepJiore 3a uamMeHy KpuBuuHOTr 3akoHMKa U3 nHunMjaTuBe Ponganuje , Tujana Jypuh”
(xojy je moxap>kaso npeko 160 000 rpahana) npeysesiaje Biajga u joaasa jou HeKe, HE TAKO
MaJie U3MeHe U JI0NYHe, TaKo /ia je KOHAaYHO 3aKOH YCBOjeH Kao npeaJsor Buoaze. 3akoH o
“3MeHaMa u JonyHaMma KpuBuyHor 3akoHuka, Ca. esacHuk PC, 35/2019.
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MemeH 6poj cepuTa. [leTpoB HCcTHYe Jja je y OBOM JpyroOM CJAYy4ajy JOILJIO U [0
noBpeie YcTaBa: Y cTBapu noBpebheH je feo YcTaBa Koju ypehyje peBU3HOHU
NOCTYINaK, jep ce BOJbOM Jip>kaBHOT opraHa (HaposHe ckyniuTHHe) cipevyaBa
yctaBoM ofipeheHu 6poj 6upada Jja y HOTIYHOCTH OCTBAapH CBOje IpaBo Mpe/I-
Jlaraka npoMeHe YctaBa. [loBpeheHa cy u HadeJsia YcTaBa, a Noce6HO 4siaH 2, 0
HocuonuMa cyBepeHocTu.“(Petrov, Narodna inicijativa i referendum u ,,trouglu
suverenosti" - gradanin, parlament, ustav, 2012: 71-72).

0p 1990. roauHe J10 laHAC je oJip>KaHo 1ecT pedepeHyMa Ha NeT rJacakba.
Hajnpeje 1.u 2.jyna 1990. rogune oapxaH pepepeH1yM Ha KoMe cy ce rpahaHu
pelunIy JUaeMy - U360pH U1K HOBH YCTaB, Aajyhu IpeHOCT JOHOLIEHY HajBU-
uter akTa. [lo foHowewy YcTaBa yciaeauia cy Tpu pedepenyma TokoMm 1992.
ro/lHe: Hajipe y UcTOM Jlany, 31. Maja 1992. roguHe, rpahaHu cy ce usjalima-
BaJIv Ha /iBa pedepeH/iyMa 0 ApKaBHUM cUMboiiMa U AMaHAMaHy | Ha YcTaB
Cp6uje, Koju ce TULA0 CTBapakha ,yCTAaBHUX YCJI0BA 32 paclUCUBakbe IpeBpeMe-
HUX M360pa 3a HapoJiHe nocaHuke” (JoeanoBuh, 2008: 102), na 64 ce 0 AMaH -
MaHy | moHOBoO u3janiwaBasu 11. okTo6pa 1992. roguse. CBa Tpu pedepeHayma
JIO’KMBeEJIA CY HeyCcIeX 360T HeJOBOJbHE M3/1a3HOCTU.*Y pe/iBeuepje opyKaHor
cyko6a Ha KuM, 7. anpusa 1998. rouHe, rpahaHu cy ce M3jacHUJIU IPOTUB aH-
ra)koBarma CTpaHUX Ipe/ICTAaBHUKA Y pelllaBaky NP06JieMa y jy»KHOj IOKPajUHH,
Y KOHAYHO Ha /IBOJIHEBHOM YCTAaBOTBOPHOM pedepeHayMy, 28. u 29. okToOpa
2006. rogune, noTBpheH je Baxkehu Ycras.**CipoBohere 0BOT ,'BUKEH] pe-
depenayma“ ce onemyje kao cynpoTHo ciaoBy 3PHU (Petrov, Ustavotvorne i
revizione procedure u postkomunistic¢koj Srbiji - bilans i pogled unapred, 2017:
23). 3aHMMJBUBO je Jia cy npBa Tpu pedepeHayma y Peny6aunu Cpbuju cipo-
BeJleHa y CkJay ca 3akoHoM K3 1989. rosjuHe, Koju HUje 610 yckJaheH ca Ho-
BOIOHETUM YcTaBoM o/ 1990. roguHe.Y uctoMm nepuoay Ha Teputopuju Cpouje
je oApKaHO U HEKOJIMKO ,lIPAaBHO HeperyJapHUx akliujay ¢opmu 'pedepeny-
Ma'“(JoBanoBuh, O6/MIIM AUPEKTHE JleMOKpaTHje — HApOJHA UHUIMjaTUBA U
pedepenaym, 2011: 43). Hajupe cy ce 27. - 30. centem6pa 1991. rogune Ha Ko-
coBy U MeToxuju, Anb6aHI M U3jacHUJIU 3a ,peny6/1uKy KocoBo Kao He3aBUCHY

%5 Peny6yinuku pedepeHayM paju noTBphuBamwa AMaHgMaHa | Ha YcTaB PenyGinke
Cp6uje, ogp>xaH 31. maja 1992. roguHe; Peny6inuku pedepeHIyM paJu MPeTXOAHOT
M3jammaBamwa rpahaHa o ApxkaBHUM cuMbosinMa Peny6sinke Cp6uje, oapkan 31. maja
1992. roguHe; Peny6sanuku pedepeHayM paau noTBphruBamwa AMaHaMaHa [ Ha YcTaB
Peny6.inke Cp6uje, ogpkaH 11. okTo6pa 1992. roaune; npeyseTto 25.9.2020. http://arhiva.
rik.parlament.gov.rs/arhiva.php.

36 Peny 64Ky pedepeH/iyM paju usjallbaBatma rpahana Cpbuje fa i NpuxBaTajy
yuemrhe cTpaHUX MpeACTAaBHUKA ¥ peliaBawy npobema Ha KocoBy u MeToxuju, ogpKaH
7. anpusa 1998. roguHe; Peny6indyku pedepeHiyM paau noTBphuBama HOBOT YcTaBa
Peny6.uke Cpbuje, ogpxaH 28. 1 29. okto6pa 2006. rogune, npeyseto 25.9.2020. http://
arhiva.rik.parlament.gov.rs/arhiva.php.
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cyBepeHny apxaBy” (JoaHosuh, 2008: 106), a cIMYHUM NOBOJOM Cy ce 25. u
27.okTo6pa 1991. roMHe HU3jalikbaBaad U rpahaHu MycJIMMaHCKe BEPOUCIIO-
BECTH y ,lllecT onumThHA Pamke o6sactu” (Jopanosuh, 2008: 106). Y mapTy
1992. anbaHcku xUTesbU jyra lleHTpasiHe CpOuje ryiacasu 3a yjeIluberme ca
»,KocoBoM“.*”Ha TepuTOpHUju YeTUPH ONIITHHE Koje ce HaJla3e Ha ceBepy KuM,
npeTexxHo HacTamweHe Cp6uMa, 14. u 15. pebpyapa 2012. roguHe,6upayu cy ce
M3jacHUJIM Jla He IPUXBATajy HHCTUTYIHje T3B. Peny6.inke KocoBo.*®

PedepeHlyMHU y IPOTEKIUX TPUJIECETAK I'OJIMHA, GUJIM OHU TPABHO IPU3HATH
WJIY He, Ha HallleM MPOCTOPY OUJIM Cy YIVIABHOM IOKa3aTesb 030UJ/bHUX T10-
JIUTUYKUX [IOTPECA, OJ] IOHOIIEekha HOBUX YCTAaBa U JpKaBHUX CUM6OJIA /10
TepUTOPHjaJHUX ciopoBa. YumeHua Ja ce 'pebepeHayMU’ ofip:KaBajy He
Jlokasyje HULITA. Tako ce pedepeHAyM MOXKe Pa3BUTH Y KJbYYHH eJIEMEHT Jie-
MOKPATCKOT CUCTeMa; aJId, KAKO UCKYCTBO MOCT-COBjeTCKOT CBeTa YKa3yje, OH
MO3Ke OUTH TOJIPUBEH, YKOJIUKO Cy oJroBapajyhu craB - ogrosopajyha kyJ-
Typa -oacyTHu.“(Hill and White, 2014: 40). Maxko je jacHo fa y HallleM CUCTEMY
HeMa 0/IroBopajyhe noJIMTHYKe KyJIyTpe, YUHHU Ce UCTIPABHUM 3aKJ/by4YaK Koju
HyauHacTuh, ja siola HCKyCTBa U3 POILJIOCTU He CMejy Jla ocyjeTe U obecxpa-
6pe ujejy ynorpebe pedepenaymay 6yayhHocTH , [...] jep cBaku pebepeHayM
oxpebheH je moce6HOLINY MOJUTUYKOT TPeHYTKa y KoMe ce pacnucyje.” (Nasti¢,
Neposredno ucesce gradana u postupku promene ustava, 2017: 109).Y npuJior
OBOMe CBeJI0OUH U HYKHOCT OZIpKaBatba MapJiaMeHTapHUX U APYTUx usbopa
jep ,HeMa y6e/I/bUBUX JJ0Ka3a /1a je pedepeHayM 10 JePUHULU)U TO/IJI0KHUjH
MaHUINYJIANUjHU eJUTa Y oJHOCy Ha u36ope” (Tierney, 2012: 128). Ynpkoc oBuUM
3aKJbyullUMa, YUHH ce Aa je ,[...]nosuTHiKo Hacsiehe, ynpkoc npejHOCTUMA He-
nocpe/iHe JleMOKpaTHje y pelllaBawkby YCTABHUX MUTAaka, YTUIAJI0 HA TBOpIe
CPIICKOT ycTaBa YcTaBa /ia Ipolelypy NpuMeHe pedepeH/[yMa OCTaBe HEJIOBP-
[IEHOM U J1a IPenycTe 3aKOHOJAaBLY JeTa/bHO HOpMUpae pedepeHayMCKOT
noctynka.“(Peji¢, 2009: 774), a 3akoHo1aBall ce NOTIYHO OTJIYIIHO HA OCKY/HE,
aJTv HeJJBOCMUCJIEHE YCTaBHe HaJIOTe.

4. Heyck1aheHocT Baxkehux nponuca

[Ipe HeKoJIMKO AeleHuja JoBu4uh je pe30HOBaAO Ha cieiehr HauuH: ,[...|ApyiTBo
Ce HaJla3u Y HelpeCTaHOM KpeTamwy, APYLITBEHHU OJJHOCH Ce pa3BUjajy U Memwajy,
1a ce U IpaBO MOpa OJJIMKOBATH CTaJIHOM NOKpeT/buBoLIhy.OHO He CMe /ia Ie-
TpuduLMpa npexrBesie IpyLUITBEHE 0JHOCe, HUTHU Jla ClipevyaBa pa3Bujatbe HO-

37 Albanci ,podgrevaju” pricu o referendumu iz 1992. llpeyseTto 25.9.2020. http://www.
politika.rs/sr/clanak/442763/Albanci-podgrevaju-pricu-o-referendumu-iz-1992.

38 CeBep KocoBa Hehe Ipunituny. [IpeyseTto 25.9.2020. https://www.rts.rs/page/stories/
sr/story/9/politika/1045398/sever-kosova-nece-pristinu.html.
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BUX U IporpecuBHUX. OHO Mopa ia 6y/ie 0CeT/bHUBO HAa CBE IPOMEHe Y APYIITBY
¥ MOpa Jla UX, aKo He IpeIBU/IU, a3 OHO CBAKAKO OZiMaX youHu U perysnuiie.” (JoBu-
yuh, YcTaB u 3akoHUTOCT, 2006: 450)TpeHy THO cTakbe MpaBay 06J1acTHU HEMo-
CpeJliHe, aJld ¥ [IOCpeJiHe leMOKpaTHje ynpaBo je cynpoTHo.lIpaBo je okaMeHUJI0
JIpyLITBEHE OJIHOCE KOjU He 0/iIT0Bapajy cajjalimbeM TpeHyTKY. Mako je Cpbuja
Ha mpary Tpehe JienieHuje 21. BeKa, peJieBAHTHHU 3aKOHU U3 OBe 06J1aCTU IIOTUYY
Y3 IPOLLJIOT BeKa. 3aK0H 0 pedepeHAyMY U HAPOJHOj MHULUjaTUBY JaTUpa U3
1994. rogune (y nabem tekcty: 3PHU), a 3akoH 0 u360py HapOJHUX IOCJIa-
Huka3? us 2000. roguHe. Y oBoM paay 6aBUMO Ce CaMO MMPBUM O] IOMEHYTHUX
3aKO0Ha, aJIM je 360r carJieiaBatba lKMpe CJIMKe OUTHO IOMeHYTH 06a. YMHU ce
Jla je y 3aCTapeJsIOCTHU OBUX aKaTa KJby4 MHOTHX, aKo He U BehuHe npobseMa,
Ca KojuMa ce cyo4yaBa MOJIMTUYKH U YCTaBHU cucTeM Cpouje.

Baxxehu 3PHU He camo 1ITO je 0JaBHO JOHET, OH je jefJHOCTaBHO pe4YeHo Hey-
ctaBaH. O HeycarJlallleHOCTH MojeIUHUX 0/1peJi61 0BOTr 3aKOHaA ca YCTaBOM 0O/
2006.roauHe je peslaTUBHO A0CTA MMCAHO Y HAlLIOj IMTEePaTypH, Tako Aa hemo
Ha 0BOM MeCTY CIIOMEHYTH CaMO Nap CIOPHUX 0/ipeibU, Koje 0JICIUKaBajy Ay X
yuTaBor 3akoHa:4J. 10 cT. 1 koju ogpebyje oBiamhene npejnaraye, 4.1. 24 Koju
ce THYe MYHOBAXXHOCTU pedepeHayMa, 4. 29, 39 1 41 Koju MPONHUCYjy HAJJIEXK-
HocT Henoctojeher BpxoBHor cyaa, uta. Y caydajy 3PHU Tewko je rosoputu
0 J1IeJIMMUYHOj HeyCTAaBHOCTH 3aKOHA, He caMo 360T Tora ITOo OACTpatbuBakbe
NOMEHYTUX OAPe6H JJ0BEJIO /10 TOra Jla YUTAaB 3aKOH U3ryO6uo cMucao, Beh u 360r
HeroBe CyILITHHE KOja TeLIKO /ia je IpUNajiaja U TPaH3UIMOHUM JieBeleCTUM
roJjMHaMa, a joll Make JJaHallkbeM TPEHYTKY. Y NPUJIOT TOM HeJEMOKPATCKOM
JyXy CBeJlouM ofpeba npeMa Kojoj je npe/iBuheH U3y3eTHO KpaTaK POK 0J1 cesjaM
JlaHa 3a NpUuKyn/bakbe nornuca.*’ YuHu ce Aa 3aKoHoAaBal] HUje GUO BOJbaH
Jla 03BOJIM rpahaHMMa CYLITHHCKO OCTBapUBake 6110 KAKBe HHULIUjaTHBE,
aJIv MOLUTO ra je YcTaB Ha TO 06aBe3MBa0, CBOjCKH Ce MOTPYAHO Jja HOCHOLIMMa
CyBEpEeHOCTUMAKCUMaJIHO 0TeXa NOCTyNakK.

Ha oBoM MecTy moJsia3uMo 0 auseMe Aa ju je Cpbuja 2006. roguHe yoniTe
Y IPOMEHMJIA YCTaB C MaTepUjaJHOr acnekTa. PopMaiHO HECYMILUBO jecTe.
MebhyTuM, ako y3MeMo y 063Up Jla yCTaBHY MaTePUjy He YHUHU CaMO TEKCT
aKTa KOjU Ce Ha3WBa yCTaBOM, Beh CBM OHU NMUCAaHU 1A U HENUCAHU aKTH, KOjU
ce TU4Yy paBa rpahaHa u p>KaBHOT yCTPOjCTBA, locMaTpajyhu MaTepujy He-
NOCPEe/HOT Bplllelha CYBEePHOCTHU YMHH Ce [1a CMO 6JIMKU HETaTUBHOM Hero o-
3UTHUBHOM oZiroBopy. ¥ npuJor toMe fa 3PHU jecTe neo maTepujaaHor ycTaBa
nuite u [letpos:,[lo 3Ha4ajy Koju pepepeH/[yM U HApOHAa UHULUjaTUBA UMajy

393aK0H 0 U360py HAPOAHUX NOCcaaHuKa, Ca. eaacHuk PC,35/2000,57/2003 - ogiyka YCPC,
72/2003 - np. 3akoH, 75/2003 - ucnp. ap. 3akoHa, 18/2004, 101/2005 - ap. 3akoH, 85/2005
- Ap. 3aKoH, 28/2011 - ognyka YC, 36/2011, 104/2009 - ap. 3akon, 12/2020 1 68/2020.

Y. 36 3PHHU.
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Yy MO/IEPHOj YCTAaBHO] JIeMOKPAaTHjH, [...] 3aKOH KOjU peryuiiie OBy MaTepHjy
MO2Ke Ce CMaTpaTH 3aKOHOM ycTaBHOT KapakTepa“. (Petrov, Narodna inicijativa
i referendum u ,,trouglu suverenosti“ - gradanin, parlament, ustav, 2012: 75).
AKo ce y 063up y3Me U IOMeHYTH 3aKOH 0 U360PYy HAPOJHUX MOCTAHUKA U3
2000. roguHe, Kao joul jeJjaH 3aKOH YCTaBHOT 3Hayaja, MOe Ce 3aKJbyUUTH /a
je Halll cucTeM oCTaBJbeH Ha Jiollle TeMeJsbe. 3PHU je u 1994. roauHe cajpxao
Mame JIEMOKPAaTUYHOCTH O/ TaJalllkber YCcTaBa, TaKo /ia je MpaBo 4y/o Ja je
LIIPEXKUBEO" /10 JaHANIBUX JlaHa, 3 MOX/a U HUje, jep kKako uctuye CuMoBuh:
,YCTaBHa PUTUJIHOCT je HeNOorpelluB HHIUKATOP I0CTOjalka CBOjeBPCHE aHO-
MaJivje y APy LI TBEHO-TIOJIMTUUYKOM XKHUBOTY JipKaBe. OHA CBeJJ0YU O KPU3H jefI-
HOT IPYIUTBA YUjU Cy YHY Tpallitbi KOHQJIUKTH J10 Te Mepe JileJIMKaTHU U Hepe-
IIMBH /] Ce YCTABHU NOpeJjJaK HYy»KHO KOH3epBUpa. [...|PeasHu ycTaB cBe Bullle
ce yAaJbaBa O/ MMCAHOT CJI0BA yCTaBa, IITO HapylllaBa JJOCTOjaHCTBO yCTaBa U
CTBapa yBepeme Ja je ycTaB caMo dacajja Koja HOMUHAJTHO CBEJIOYH O IPUBP-
»K€HOCTH BpeJJHOCTUMA JIM6epaHO-AeMOKPATCKOTKOHCTUTY IMOHAIN3Ma U3a
KOje ce KpHje ay TOPUTAPHU NMOJUTHYKU KUBOT.“(Simovi¢, 2017: 64).Y npuor
OBOj Te3H, a Ha OCHOBY HallleryCTaBHO-UCTOPHjCKOTPa3Boja MOXKEMO /1a YOUUMO
jelHy KOHcTaHTy. EypeMUCTHUUKH pedyeHo, TOKOM JlelleHHja OTCTaje Kpajibe
HeMapaH O/HOC BJaJlajyhux npema ycTaBy Kao HajBUILEM aKTy U IpeMa, Ma-
Kap HOMHHAJIHO, HOCUOIIMMa CyBEPEHOCTH. YIIPKOC TOME LITO CYy IpeMa CJI0BY
yCTaBa v MOJIMTUYKOj peTOPUIU U pexkuM of, 1945. 10 1990. kao v CBU IOTOHHU
peXXUMH, CBe CBOje aKTUBHOCTH CIIPOBOIUJIN ¥ UMe U 3a Hapo[, rpabaHe, paj-
HUYKY KJIacy M CJ1., HUCY CMOIVIM CHare /ia 6J1aroBpeMeHO U CBe0OYXBaTHO
oMmoryhe TOM HapoAy /ia yUeCTBYje MaKap AeJUMUYHO Y BPIIehy CyBEPEHOCTHU
Koja My npunaza. Ha ¢esgepesiHoM HHMBOY, Kao IITO CMO U3 IOCPEAHUX U3BOpaA
MOTJIH 1a 3aKJ/byYMMO TaKaB 3aKOH HUKA/|a HUje HU JJOHET, a Ha peny6JInIKOM
TO je YUMH-EHO [IeT Iy Ta (Ca ypauyHaTH U3MeHaMa U JjonyHaMma) 3a 75 roguHa.
YuHU ce npemauio. CTora je HallleM CUCTEMY ITPEKO MOTPeOHO eTa/bHO ypeheme
oBe 06J1acTH. ,PeKOHCTpYyKIlMja HApOAHE CYBEpPEeHOCTH [...]“koja ,[...] Tpara 3a
HOBUM MoryhHOCTHMa pYIITBEHO aJleKBaTHe UHCTUTYIMOHAIHU3alHje CTBa-
pama mpasa Koja gonywyje noctojehynapsamentapuy.” (Maus, 2001:98-99).
OBa ,ApyIITBEHO a/leKBaTHA UHCTUTYIIMOHATM3allM]ja CTBapaka mpaBa“ MorJa
64 Ko/l HaC J1a ce 0OCTBAapH Ha cJieiehy HauuH. Y Hekoj 6yyhoj, cucTeMaTCKoOj U
MPOMUIIL/bEHO] yCTAaBHOj pepopMU Tpebasio 61 036M/bHO pa3MOTPUTH YBOheHe
KaTeropuje OpraHCKMX 3aKOHa y Halll IpaBHU CUCTEM, KOjU 6U ce Hasla3uau
HCIIOJ yCTaBa a U3HA/J, 0OMYHHUX 3aKoHA. OBO TUM IIpe,jep MOCTOoje MUIIL/berba
Jlay HaleM cucteMy Beh noctoje ,,KBaJuPUKOBaHU“ U ,,00MYHH“ 3aKOHHHA OC-
HOBY HayMHA BbUX0BOTr AoHouewa(Nasti¢, Zakonodavni referendum kao oblik
neposrednog ucestvovanja gradana u zakonodavnom postupku, 2012: 84). C
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THUM Jla OM KaTaJIOT 3aKOHA KOjH yJla3e y KaTeropujy opranckux*! Tpe6aJio pe-
JebUHUCATH U TIpeJIBUeTH BehMHY 3a (bUX0BO JIOHOIIebe Koja 6u 6uJia Beha
0/1 allCOJIYTHE, KaKo 6U Ce MOCTUTrao WHWPH APYLITBEHU KOHceH3yc(H. Mapko-
Buh, 2018: 304).Tek Ka1a ce JoHEeCE KBAJUTETHO 3aKOHOZABCTBO KOje ce TU4e
HeIocpeHOT aJli M IOCPeIHOT Bplilekha CyBepeHOCTH, Koje he 6uTH 3amTrheHo
noce6GHOM poIeypoM, kao u BehoM dopmasiHoM cHaroM, Mmohu he ia ce roBopu
0, Kako MuJsiauuh uctuue: ,aeJipamMaTrusanyju koupaukara“ (Musaauuh, 1997:
7) Koja je mpeko NoTpeOHA HAllleM IJUBUJIHOM IPYIITBY, jep Ce OHO ,U3pakaBa
a UCTOBPEMEHO Y LUTHUTU NOCPEACTBOM JIeMOKPATCKU CTBOPEHOr Mpaga [...]
(Munauuh, 1997: 9).

5. YTBphuBame oaropopHoctu 3a nocrojehe crame

[To ctynamwy Ha cHary YctaBa oz, 2006, cpricky 3aKoHoAaBall je 610 y 06aBe3u
Jla peryjulie 06J1acT HEOCPEAHOT BpIliekha CYBEPHOCTH Ha OCHOBY JIBe IPaBHE
3al0BeCTH. JeiHe HeNlOCpe/iHe U jefiHe nocpefHe. [IpBy, HemocpeHy paBHY
06aBe3y,/ia ce yCKJaJe CBM 3aKOHU KOjU HUCY Y CKJIaAy ca YcTtaBoM Jo 31. fe-
nem6pa 2008. rosuHe, yCTAHOBHO je YCTaBHU 3aKOH 3a cripoBohemeYcTaBa.*?
[IpaBHa npupo/a 0BOT aKTa je CIIOpHA. Y TEOPHUjU IOCTOjU FOTOBO HENOZe/beH
CTaB /ia je II0 OCHOBY Ca/ip>KMHE pey 0 CIpoBei6eHoM aKTy (3akoHy) (Petrov,
2017:17), nok je c bopMaJsIHOT acleKTa, keroBa MpaBHa CHAara HUXa 0/ yCTaBHE,
jep je OHET Io JIaKIIeM MOCTYIKY Hero IITo je To cay4aj ca YcraBoM (Vucic,
2011: 125-126), (YaBomky, 2011: 87).Mnak, YctaBHu cya Cpb6uje je og6H0 2
UCIHUTYje YCTAaBHOCT OBOT aKTa, OIVIACUBILU Ce HeHaAJIexXHUM*, cTaBsbajyhu
ra Tako ocpejiHo, aKo He Yy paHT YcTaBa, a oH/ja 6apeM U3Ha/J 3aKOHa.YIpKoc
0BOj HeJIOYMHUIH, jacHO je Jja je MHaYe CBUM HOpMaMa YCTaBHOT 3aKOHa (Kao
CBOjeBPCHUM IIpeJla3HUM U 3aBpIIHUM oJpeJbaMa) MECTO y YCTaBy, LITO je y
HallMM CTapyUM yCTaBUMa M 6uJia pakca cBe Jjo Jlpyror cBeTckor parta. 36or
TOra, OBJIE je ped 0 je JHOj HeCcaBpIlIeHOj HOPMU, KOja Kao ¥ MHOTe ipyre yCTaBHe
HOpMe He CaZip>KU CaHKIUjy, aJIU Ce B0j He MOKe U He CMe O pULlaTh HOpMa-
TUBHHU KapakTep(Jovici¢, O ustavu, 1977:217).360r Tora, HEOCTyakkhe 3aKOHO-
JlaBlLia y CKJIa/ly ca U3PUYUTOM ,yCTaBHO-3aKOHCKOM"“ HOPMOM HOCH joil Behy
OArO0BOPHOCT. /lpyra, nocpeiHO BU/AJ/bHMBA IpaBHA 06aBe3a, IPOMUCAHa je 4.
2 cT. 1 YcraBa Cpbuje, KOju ce TUYE HOCUJIALLA CYBEPEHOCTH U EbeHOT BPIIEHA.
Pey je 0 ogpenbu Koja HUje HEOCPELHO IPUMemhUBaA U 360T TOTa je HEONXO0/JHO

# TloHeKka/, HA3UB 'OpPraHCKH 3aKOHU' Ce€ KOPHUCTH 3a OOHMYHe 3aKOHE YHja Caip’KUHa
noce/jiyje ycTaBHH 3Hayaj. [...] ¥ Hemaukoj, Ha npuMep, U360pHH 3aKOH je YCTaBHU 3aKOH Y
CYIITUHCKOM aJii He 1 y dopmasiHoM cmucay.” (Grimm, 2012: 106.)

“2Y,1.15 YcraBHOr 3aKoHa 3a cipoBoheme YcraBa Peny6sivike Cp6wuje, Ca. enacHuk PC,98/06.

*33aKJ/byyak o o6aLMBakby UHUIMjAaTUBE 32 OLleHY YCTaBHOCTH/3aKOHUTOCTH [Y3-
356/2009.
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JIOHOllIehe 3aK0Ha Koju 6U perysucao oBy MaTepujy. Tako JoBuuuh uctuye fa
ce ,Hajsehu sieo 3akoHa oHOCH [ce], 6e3 U3PUUUTE YCTAaBHE O/ pebe, jeHO-
CTABHO 3aTO LITO je ’bUXOBO JIOHOLIEHe HEONIXOJHO 3a pery/ucame ogpeheHux
JPYyUITBEHUX OJJHOCA. [...] ¥ 3a1aTaK 3aKOHOAABIA CNIa/ia 1a YCTAHOBH KOjH Cy
3aKOHHU MOTPe6OHU U 1a UX U loHece.“(Jovici¢, O ustavu, 1977:213). 3aHUMJ/BHUBO
aJIv IOrpPellHO CTAHOBULITE U3HeJI0 je MUHUCTApCTBO ApKaBHe ynpase y U3-
BellTajy 0 CIpoBe/ieHojjaBHOjpacnpaBy o HaupTy 3akoHa o pedepeHAyMy U Ha-
POAHOJUHUIIMjaTUBUO TOME [J1a ,4IaHOM 56. YcTaBa HUje yTBpheHo oByamihemne
Jla ce NMTakba Koja ce 0JJHOCe Ha NeTUL U]y 6Mxe ypehyjy 3akoHOM, IITO Ba/b/ia
BO/IM 3aKJ/bYUKY Jia je Bsiasa oHemMoryheHa fja mpe/i/103k4 3aKOH U3 Te 00J1aCTU
(MuHHCTapCTBO Jip’KaBHe ynpaBe U JoKaJHe camoynpase, 2020). Cienehu oBy
MpPaBHY JIOTUKY, He IOCTOjH U3PUYUTO YCTABHO OBJIallhee HU 3a JJOHOIIEhe
3aKOHa Koju 6 ce TUllA0 pepepeHiyMa U HAPOAHE UHUIMjAaTHUBE, a YUjH je
HalpT MUHHUCTAPCTBO U3PA/IUJIO U [TIOBOJIOM KOjer ce U IIOBEJIO OBO MUTAHE O
npaBy Ha neTuHjy.Kako 6MCMO HCTAaK/IM OBY IPaBHO-JIOTUYKY HEJLOCJIE€HOCT
HaBelrheMo joI jefHY MUCaA0 akaZieMUKa JoBuuuha: ,YcTaBH fakse y HajpeheM
6pojy cayyajeBa He oipehyjy MakCMMyM 3aKOHO/IaBHOT /lOMeHa: 3aKOHUMa, Kao
[OCJIe YCTaBa HajBaXKHUjOM KaTerOpUjoM ONIITHUX PAaBHUX aKaTa, MOXe ce, y
HaueJly, peryJiucaTH CBe OHO LITO 3aKOHO/aBall cMaTpa NOTPe6HUM (a LUTO My
yCTaBOM HHje U3pUIUTO 3abpamweHo).” (Jovici¢, O ustavu, 1977:213).Y npusor
OBOMeE CBeJI0UH U NTpakKca YcTaBHOT cyAa Mahapcke, Koju je 3ay3eo CTAHOBUILITE
Jla 3aKOHO/1aBal] MOXKe Jia JieJyje U ,,6e3 U3PUYMTOT YCTaBHONPAaBHOT HaJiora“
y CUTyalujaMa Kaza je ,HefocTajyhe 3aKOHOZAaBCTBO HEOIIXO/AHO 33 OCTBApHU-
Babe MojeJIMHUX YCTaBHUX MpaBa“ UM je 3aKOHOAaBall peryJucao oapeheny
06J1aCT aJI¥ Ha HEOArOBPajyhu HaYMH ,LIITO TeHepHIle HEYCTaBHY CUTyalujy”.
(Puri¢, 2013: 616). OBie ce paiu 0 je/IHOj CIEUPUIHO] CUTYaALUjU — HEYU Y
3aKOHO/|aBla Tj. ponyuiTaky oApeheHor ynwbewa. Tako Bypuh nuctude aa 3a
onpehrBame ,yCTaBHONPABHO peJIeBAHTHOT HEYUbeha 3aKOHO/1aBIla" HUje 10-
BOJbaH ,IPOCT NPOTOK BpeMeHa", Beh KakBe cy ,IpaBHe MOCJAe/|UIe UHEPIHje,
OCHM ,y U3y3eTHUM U PEeTKHM CJy4yajeBUMaA y KOjuMa ycTaBHe ofieibe oipehyjy
POK KOjHU je 3aKOHO/JaBHa BJIaCT Ay»kHa Aa noutyje” (Puri¢, Kontrola ustavnosti
necinjenja (propustanja zakonodavca), 2013, 615). Y HameM c1y4ajy IOCTOju U
jacHo ofpeheH pok U IpaBHe MOCJIeIULEe HHEPIIM]je KOje ce oryiejajy y U3y3eTHO
MaJioM 6POjy 3aKOHOZABHUX U pedepeHIYMCKUX rpahaHCKUX UHUIUjaTUBaA.

Ynpkoc oBUM npaBHUM 3anoBecTuMa, Cpbuja HU nocse 14 roiMHA 0J JOHO-
newha YcTaBa HeMa aJieKBaTaH 3aKOH KOjU peryJiuiie MaTepujy HeErmocpeHe
JleMOKpaTHje, CTora CenocTaB/ba MU Takke 0JITOBOPHOCTH 3a OBAKBO cTawe.Ha
MPBOM MECTY, HE MOXe Ce OCIIOPUTH OJITOBOPHOCT HapoHe CKyNIITHUHE Kao
3aKOHOJaBHOT opraHa. CBY ca3vBU y OBOM IIEPUO/LY CHOCE 1€0 OJTOBOPHOCTH.
MebhyTuM, aKo ce IpUXBaTH Te3a Jja MapJaMeHT ,lipeMa CBOjoj MPpUPOJU HHUje
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HHCTUTYIHMja Koja MHUIIMpA" Beh HHCTUTYIIM]ja Koja je ,,CKJIOHA Jla pearyje Ha
ununujatusy apyrux” (Petrov, (Ne)mo¢ modernog parlamenta 2008: 705), Tume
Jl0J1a3UMO J10 OATOBOPHOCTH Buiazsie. OBaj opras, Kao HocuJial, U3BIIHE BJACTH
Y Kao GaKTUYKHU Haj3HAYajHUjHU YYECHUK Y 3aKOHOJIABHOM IOCTYIIKY, CHOCH U
HajBehy ozxrosopHocT. [locTaBJ/ba ce nMTamwe NpUpPO/Jie OATOBOPHOCTH Biage.
Pey je npaBHOj NOJIMTUYKOj OATOBOPHOCTH, YHja je CAHKIUja eBEHTYaJIHU OIO0-
3UB, Tj. CMeHa BJIajle 0/ cTpaHe napJsameHTa (Jovici¢, Odgovornost nosilaca
javnih funkcija, 1968: 11). Yko/1MKo0 Bs1a/ia ©UMa CHaXXHY MOJPIUIKY MaJio je Be-
poBaTHoO jia he ce oBo lecuTu.lloce6HO ce y TPeHYTHUM NOJUTHUYKUM OKOJIHO-
CTHUMa He YMHU peaJIHUM Jia 6M OUJIO Koja BJiajjanaJia 360T HeJJOHOIIeHha 3aK0Ha
KOjU ZIoHOCHU rpahaHuMa Behu yie0 y IOJIMTHYKOM o 1yuuBamy. llITo ce THUe
0/IF0BOPHOCTHU caMe HapojiHe CKyMIITHHE, JOBUYMN je joIl TeCUMUCTUYHUjU:
,LIITO ce TUYe O/IFOBOPHOCTH 3aKOHO/IABIa 32 HEAKTHBHOCTH, OHA je IPaBHO
HeoCTBapwuBa.[...] 'KpuBall, 3aKOHO/JaBHU OPraH, ocTaje Haka)kmweH." (Jovicic,
0 ustavu, 1977: 213).

Ha apyrom mecTy, Hajsehy 0irOBOpHOCT cHOCH YcTaBHHU cy[i. OBaj opraH je ©UMao
ZiBe MoryhHocTH/06aBe3e Ha OCHOBY KOjUX je Morao/Mopao ja zeayje. [Ipso,
Jla U3BeCcTU HapoiHy CKyNIITHUHY, a APYTO Ja CAMOMHUIUjaTUBHO MIOKPEHe
noctymnak oueHe ycraBHoctu 3PHU. 3akon o YcraBHOM cyay** npeasuba aa
YcTaBHU cyj npy»Ka obaBeliTera Hapo/iHOj CKYNIITUHMU, O CTawky U NpobJe-
MHUMa OCTBapHBakba YCTAaBHOCTU U 3aKOHUTOCTHU Y Penybaunu Cpbuju, faje
MUIJbeHA U YKa3yje Ha NOTpeby JOHOIIeha U U3MEHY 3aKOHA U IIpely3uMatbe
JIpyrux Mepa paJi¥ 3alITUTE YCTABHOCTHU U 3aKOHUTOCTH ,Kao U TOMe /1a YTBP-
JIUO J1a ,HaJJIe>KHU OpraH HUje JJOHeo OMNIITH aKT 3a U3BplIaBake ojapejabda
YcTaBa, 3aK0OHA WJIM APYTOT ONIITET aKTa, a 610 je Iy>KaH Jla TAKaB OMIITH aKT
JloHece". HeHaauh cMaTpa [Jia je oBa Jijpyra o6aBe3a ,peJHUKT CKYNIITUHCKOT
cHucTeMa BJIaCTU" U 1a je y nocTojeheM cucTeMy no/jieJie BJacTH N0 Cpey 0/ ro-
BopHOCT Biage(Henanuh, 2018: 270). Y cBakoM c/y4ajy, MaKo je YCTaBHHU CY/
,PEJATHBHO YeCTO yKa3UBao" 3aKOHOZIABHOM OpraHy Koje Cy TO CUTyaldje y
KojUMa je IOTPe6HO Jla MHTEPBEHUIILE, ,a HAPOYMUTO YECTO MOCJIe UCTEKA POKa
3a ycaryialiaBakbe CBUX 3aKoHa ca YcraBoM (31. reuem6pa 2008)“ (Henazuh,
2018: 271), To HUje yyuHUO U noBojoM 3PHU, niu To 6apeM HUje BUJbUBO U3
[Ipersiega papa YecraBHor cyaay 2009. rogvuy, Kao HU U3 noTomwux [lpersesa
paja oBor Cyzaa.**/lpyra moryhHoct/o6aBe3a Kojy YcTaBHU CY/, HUje UCKOPH-
CTHO je Ja CAMOMHHUILIMjaTUBHO IOKPEHe N0CTyNakK oueHe yctaBHocTy 3PHY, y
KojeM 61 Kacupao keroBe K/by4yHe ofpeibe, ITO 61 MOTJIO Jla BOAU YKJIakhakby

Y. 105 u Y. 106. 3akona o YcraBHOoM cyay, Ca. eaacHuk PC, 109/2007, 99/2011,
18/13-Opayka YC, 40/15 n 103/15.

* [Ipernieq paga YcraBHor cyza y 2009. rogunu. [peyseto 25.09.2020. http://www.
ustavni.sud.rs/Storage/Global/Documents/Misc/Pregled2009.pdf,
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YU TaBOTr 3aKOHA M3 HallleT paBHOT opeTKa. OBakBo noctynamwe Cya 6u 6uia
HeJBOCMUCJIEHA ONIOMEHA U MO/ CTHULa] KAaKO U3BPILIHOJTAKO U 3aKOHOJaBHO]
BJIACTH, [la aTUJIHUje TPHUOHY Ha [10Cao0 JJOHOIIeHha HOBOT 3akoHa. KaJja je pey o
MOCTYINKY HOPMaTUBHE KOHTPOJIE, JIe0 0/ITOBOPHOCTHU 32 HENO/JHOIIEH€ TIPE/I-
Jiora KojuM OU ce 0Baj IOCTYMaK MOKPEHYO, JIEKH U HA CBUM OBJIalIheHUM Npe-
JlarayMMa: CBUM npejaceaHunuMa Peny6svke o 2006. roiuHe 710 JaHac, CBUM
napJiaMeHTapHUM ONMO3UI[MOHUM CTpaHaKaMa Koje cy 6pojasie 25 uau Bulie
HapOoJHUX NMOCJAaHUKA, CYyJJ0BUMA, U JIPYTUM Jip>KaBHUM opraHuma. /leo oaro-
BOPHOCTH Ha MOCJETKY JIE)KU U Ha caMUM rpahaHmMMa Kao HocuolMMa npasa
Ha NOJ|HOIlIEekhe UHUIIUjaTUBeE 32 OLleHY YCTAaBHOCTU U 3aKOHUTOCTH.

Ykousuko y caydvajy Biage nnu HaposHe cKyniuTHHe, HOCTOjU NOTEHIUjAJHA,
aJiv JlaJieKa ¥ MaJio BepoBaTHA CaHKIlMja r'y6UTKa BJIacTH Ha caefehuM usoo-
pUMa, y caydajy YcTaBHOT Cy/a, laHce 3a 6UJ10 KaKBY BPCTY CaHKIUje 360r
HeuMlHema Cy joll Make. [locToju BpJio Masia MOryhHOCT Jja cyfjuja KoMe Kc-
THU4e IPBU MaH/AaT, He 6y/ie MOHOBO U3abpaH, ajiy je TELIKO 3aMUCJIUTH J1a Kao
pasJior 3a To 6y/ie HeobaBellTaBalkbe OHUX OpraHa 0 HEYeMyO YeMy Cy U OHU
CcaMU MOpaJi Jia BoJie payyHa. YKOJIMKO ce paJiu 0 CYAUjU Y IpyTrOM JIeBeTOro-
JUIIbeM MaHZATy, CAaHKIIMja, YaK HU 0BAKO JaJjieKa, IPpaKTUYHO He IIOCTOjH.
lI'To ce Tu4e rpahaHa, oHU cy caMu cebe CAaHKIUOHUCAJIU jep Ce HUCY 3aJ1arajn
3a Behu cTeneH MOJIMTUYKe MapTULUNALUje KOjy 61 UM jefjlaH Mo/ilepaH 3aKOH y
0BOj 06J1acTH Morao JjoHeTH. Tako ce Ha Kpajy kpyra BpahaMo 3anpaBo Ha kbe-
roB [104YeTaK, Ha [10jeIMHLA ¥ HbeT0BO IOMMakbe 0AIT0OBOPHOCTHU: ,OATOBOPHOCT
TpaXU U CTAJHY 06aBe3y, aJlu U CTAJIHO IPaBO HOCHOILA jaBHe U APYIITBEHE
byHKIMje 1a UCIUTYje U IPEUCIUTYje yCaoBe U MOI'YhHOCTHU 3a oCTojame
OBe 0/JITOBOPHOCTU U HEr0B MOPAJIHU OJJHOC IIpeMa 0JTrOBOPHOCTH Tj. IpeMa
AyXHocTuUMa U paay.” (Pordevi¢, 1989: 327). JenHo ox Moryhux periema 3a
OBaKaB 3a4yapaHu KpyT MorJio 6U jia 6y/ie noBehamwe BU/bUBOCTHU pajia HajBU-
IIMX MHCTUTYIM]ja, KOje ce He CMejy 3aKJlalbaTH U3a KPyTUX IpaBHUX popMH,
OH/JIa KaJla Cy y NUTakby UHTepeCcH YMTaBor ApywTea. Hocuonu jaBHuX pyKLHja,
MODajy 6UTH HEelpeCcTaHO CBECHU jaBHOCTH, MUCJIUTH O H0j, 1a U 3a3UPaTH O]
IbeHE peakliyje, jep MaK0 HU jaBHOCT HUje HeNOrpelLlrBa, OHa je jeiuHa 6paHa
CaMOBOJbH HEKOJIMIIMHE Ha UCTAaKHYTHUM JPKaBHHUM I10J10KajuMa.

6. YMecTO 3aKJ/by4YKa

Crame gemokpaTuje y CpObUju nlocsie TpH JelieHrje HOMUHAJTHOT peJjacka Ha
BULIECTPAaHAYKU U JTMOGepaTHO-AeMOKPATCKU PEXUM je TaKBO, Aa cy rpabanu
rOTOBO Y NOTNYHOCTH NOTUCHYTH U3 TOKOBA NOJUTUYKOT OJJ1y4ynBama. OHu
NepUOJUYHO YYECTBYjy Ha M360prMa Ha KOjUMa HUCY CUTYPHHU ILITA ¥ Kora 6u-
pajy, a MHCTUTYLIMje CONICTBEHe JpKaBe JOXKHUBJbaBajy Kao MUTCKH JleBUjaTaH
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OKPEeHYT IPOTHUB HUX. JeZlaH 0/ pa3Jiora 3a TO Cy U aHaXpOHU 3aKOHH KOjH ce
THU4YY Kako HenocpeaHe (3PHU) Tako v mocpesHe (M360pHO 3aKOHOIABCTBO)
JeMokparwuje. 36or Tora, rpahanrMa CpOuje je HEONXOJaH MOJIepaH, HEJJBOCMHU-
JIEH U JIEMOKPATCKH CKPOjeH 3aKO0H, KOju 61 CTBOPHUO MPEAYCJI0BE 33 bUXOBO
aKTHBHHUje U [IeJIOTBOPHHUj€e aHTaXKOBakhe Y MHUIIMPAhy U JOHOIIEhY HajBak-
HUjUX MPOTKCA U OJJIyKa. YKOJIHKO [0 Tora He Jjohe y ckopujoj 6yayhHocTH,
NOTEeHIMjaTHO U3jallmkhaBame rpahaHa Cpbuje 0 HEKOM GUTHOM U ,U/IEHTUTe-
ckoM“ muTamwy (ctaytyc KuM, ynanctBo y EY, BojHa Hey TpasIHOCT U CJ1.) 6U Y
»1ocTojeheM MpaBHOM OKBHPY KOjU HUje CUCTEMATCKHU ycKaaheH" 6us0 ,U3y-
3€THO MPaBHO MPO6JIEeMaTUYHO" M He 61 MOTJIO ,,Jla UMa KapaKTePUCTHKE Koje
6u oMoryhwuJie mponeypasHO U JerajHO U JIeMOKPATCKH JIETUTUMHO JJOHO-
mewe oasyke [...]“ (Puri¢ i Manojlovié¢, 2018: 645)

OcuM noMeHyTe 3aKOHOJaBHe pepopMe, y 6yayhHOCTH 64U 6UJa N0KeJbHA U
TeMeJbHa pedpopma ycTaBa. Tako 6M MOTJIO 030MJbHO Jla Ce MPOMUCJIH O 3a-
HUMJ/bUBOj U KOHTPOBEP3HOj U/iejH KOja ce TUUYe YBoherwa 06aBe3HOr IJ1acakba.
['pahanu 64 ©Ma/u U 06aBe3y, a He caMo MpaBo (Kako je To caja ypeheno) na
y3uMajy yuelrhe y JOHOLIEHY Pa3IMYMTHUX OZJIYyKa, 0/, ©360pa MpeICTaBHUKA,
[0 pedepeHAYMCKOT U3jallilbaBamba. TuMe 61 NpaKTUYHOOUJIN HAaTEPAHU [a
NapTUIUIUPA]Y Y TOJUTUUYKOM KUBOTY, I1a O Ce CXOJHO TOME BUIIIE TPYHUIU
J1a 6yay 60/be 06aBelITEHH U OYEKUBAJIY BUIIIE O] CBOjUX NIPEICTABHUKA, YHMe
OU MOCTaJIN CBECHUjU CBOT JieJia OITOBOPHOCTH Y MOJTUTHUUYKOM XXUBOTY (Peji¢,
2014: 179). Jom jemHa o/ IpeJJHOCTH OBAKBOT pellleha 61 OUJI0 U TO IITO 6U
ce MOCTHU3a0 BUCOK JIETUTHUMUTET O/l J1yKa Koje 61 rpahaHM HENOCPeHO I0HO-
cuay, ycaeq Behe nsnasHocTu. nak, oBo HausrJie ] je JHOCTaBHO U ONPaB/jaHO
pellere, y IPpaKCH MOKe /1a UCII0J/bU GpOojHe po6JieMe U HeJJoyMulie*e, auu cBa-
Kako 3aBpebhyje sa 6y/ie mo/jpo6HUje pa3MOTPEHO ¥ 6yAyhHOCTH.

Taxkobe, Tpe6aJio 61 3aKOHY KOjU peryJuiie HeloCpeLHO BplLIewke CyBepeHo-
CTH, Kao U U300PHUM 3aKOHHMa, /Jja Ce Jja T0CeOHO MeCTO Y XUjepaXrju IpaBHUX
Npomnuca, KaKo OHU He OU CyBHILe YeCTO OUJIM NpeAMeT JHEeBHOMOJUTHUYKOT
BOJIyHTapusMa. Tek Tajia 6UCMO MOIJIU ia TOBOPUMO O HCTUHCKOM UCKOPAKy
Ka caJip>KMHCKOj IPOMeHH Haller 11eJIOKYITHOT ycTaBa U MOTHYHO] UM MaKap
NOTIYHUjO] peasn3alivje yCTaBHe ofipeibe 0 HOCUOLMMA CyBepeHOCTHU. bes
ozrosapajyhe npaBHe pa3pa/ie, U/ieja HapoJHe CyBepeHOCTH ocTahe caMo nyka
JlekJapalyja 6e3 ofjeka y ctBapHocTH:,Ca TOT acleKTa, KJacu4yHa h/jieja He-
JleJbUBOCTH HapO/iHe CyBepeHOCTH He ynyhyje Ha HeKM MUCTUYaH KOJIEKTUBHHU
Cy0jeKT, Hero ca/ip>u je/JHOCTaBaH 3aXTeB Jla CYBEPEHOCT UCKJ/bYUUBO NPU-
najiHe OHMMa KOju Cy caMU noroheHu ojjlykama — a He, peljuMo, CJayKO6eHUM

“6Bu. Drzave koje su uvele obavezno pravo glasa. I[IpeyseTo 15.12.2020. http://www.cesid.
rs/da-li-znate/drzave-koje-su-uvele-obavezno-pravo-glasa/. Obavezno glasanje: cemu sluzi, a
uztoineradi, [Ipey3seto 15.12.2020. https://talas.rs/2019/05/03/obavezno-glasanje-ne-radi/.
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ylpaB/baurMa U pyHKIMOHepUMa. M ieja je JMHCTBA U HeleJbUBOCTH HApPO/IHE

[XG

CyBEepeHOCTH He 03HavyaBa HUIITA APYro Hero 'ApkaBy' y pykama 'Hapoja'.
(Maus, 2001: 102).
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DIRECT EXERCISE OF SOVEREIGNTY IN THE REPUBLIC
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Summary

The citizens of Serbia consider the institutions of their country distant and aliena-
ted. There are two reasons for this. The first is outdated election legislation, which
is designed to further weaken the relationbetweencitizens and their parliamentary
representatives. The second is an almost inapplicable and unconstitutional legal re-
gulation of direct democracy, which was primarily discussed in this paper. Although
those institutions (referendum and legislative initiatives) was constitutionalized
since the end of World War 11, they have never fully taken root in Serbian constitu-
tional, legal and political system. For the decades, the legislator was inert to adopt
the adequate regulation of this legal sphere. The following result is a very scarce
practice, which has led to the impression that citizens have almost no influence on
political processes, which is not far from the truth. This is evidenced by the data
that the National Assembly in those few cases in which it was submitted people's
initiatives, essentially refused to act on them. Due to this situation, the question of
the responsibility of political actors arises. The highest political institutions such
as the National Assembly, the Government, the President of the Republic and the
Constitutional Court also bear the most of the political responsibility, primarily
due to the failure to act in an adequate manner. Part of the responsibility lies with
the opposition political parties, as well as the citizens themselves. In essence, only
citizens suffer the sanction, while most institutions and political actors remain un-
punished. Therefore, Serbia deserves a substantial and qualitative change of both
the constitution and all those laws that can be brought under the constitution in a
broader sense. Only then, we may consider changes that correspond to the political
and general social moment in which we find ourselves.

Keywords: direct democracy, legislative initiative, referendum, political respon-
sibility, organic law.
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USTAVNO OGRANICENJE ZADUZENJA DRZAVE KAO
PRIMJER DRUSTVENE ODGOVORNOSTI PRAVNE NORME

Apstrakt: Nova orijentacija ustavnog prava detaljnije tretira pitanja uloge
drZzave u ekonomskoj politici i izmedu ostalog ograni¢ava moguénosti
zaduZenosti drZave koja znaci zaduZivanje buduéih generacija. Navedeno
se temelji ne samo na politickom videnju odredene drZave nego znacajno
i na zahtjevima Evropske unije kroz definisanje odgovornije uloge drZave
u ekonomskoj politici. (Piinder, 2016:103) Obzirom na izazove sa kojim
se susrec¢e Bosna i Hercegovina, uz ostale zemlje u tranziciji, bilo bi ko-
risno da se razmotre odredene pozitivne pravne prakse pri formulaciji
fiskalnih pravila koja se odnose na realizaciju budZeta. U tom pogledu
treba istaci pozitivhu pravnu praksu u normiranju ekonomske politike u
razvijenim zemaljama koja se ogleda u ograni¢avanju trosenja (a time i
smanjenja mogucénosti stvaranja deficita) i zaduZivanja. Primjer ovakve
prakse su fiskalna pravila ugradena u Ustav Savezne Republike Njemacke.
Ovakvim pravilima se ograni¢ava mo¢ politickih predstavnika da djeluju
protivno nacionalnim dugorocnim interesima u oblasti ekonomije kroz
ustavnu obavezu finansiranja javnih rashoda iz trenutnih javnih prihoda,
odnosno na teret prihoda od oporezivanja, sto znaci da teret javnih pri-
hoda snose sadasnje, a ne prenosi se na buduce generacije zbog zabrana
uzimanja kredita za potrebe javnih rashoda. To bi sigurno moglo biti jedno
od rjesenja na problem agent-principal koji se javlja u politickom djelovanju.
Politicki predstavnici mogu imati kratkorocne interese, a obzirom da up-
ravijaju drZavom imaju mo¢ djelovanja u skladu sa takvim interesima koji
ugroZavaju dugoroéne drZavne interese. Prema teoriji gradani, principali,
imaju manje dostupnih informacija i vremena da se suprostave takvim
djelovanjima. Ovaj tip ogranicenja u ustavu imaju Njemacka i Svicarska,
a vecina zemalja Evropske unije prije ulaska u EU nije imala ogranicenja
deficita.

!sedad.dedic@unze.ba, docent na uzoj nauc¢noj oblasti ,,Drzavno i medunarodno javno
pravo” na Pravnom fakultetu Univerziteta u Zenici.
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Kljucne rijeci: Ustavno ogranicenje zaduZenja, drustvena odgovornost,
ekonomska politika.

1. Uvod

Nova orijentacija ustavnog prava detaljnije tretira pitanja uloge drzave u eko-
nomskoj politici i izmedu ostalog nastoji da uspostavi ograni¢enja mogucnosti
zaduzivanja drzave koje znaci zaduzivanje buducih generacija. Navedeno se
temelji ne samo na politickom videnju odredene drzave nego znacajno i na za-
htjevima Evropske unije kroz definisanje odgovornije uloge drzave u ekonom-
skoj politici. (Piinder, 2016:103) Obzirom na izazove sa kojim se susrec¢e Bosna
i Hercegovina, uz ostale zemlje u tranziciji, ramotrit cemo i odredene pozitivne
pravne prakse pri formulaciji fiskalnih pravila koja se odnose na realizaciju
budzeta. U tom pogledu treba istaci pozitivnu pravnu praksu u normiranju eko-
nomske politike u razvijenim zemaljama koja se ogleda u ogranicavanju trosenja
(a time i smanjenja moguc¢nosti stvaranja deficita) i zaduzivanja. Primjer ova-
kve prakse su fiskalna pravila ugradena u Ustav Savezne Republike Njemacke.
Ovakvim pravilima se ograni¢ava mo¢ politickih predstavnika da djeluju pro-
tivno nacionalnim dugoro¢nim interesima u oblasti ekonomije kroz ustavnu
obavezu finansiranja javnih rashoda iz trenutnih javnih prihoda, odnosno na
teret prihoda od oporezivanja, Sto znaci da teret tekucih javnih rashoda snose
sadasnje, a ne prenosi se na buduce generacije zbog zabrana uzimanja kredita
za potrebe javnih rashoda. To bi sigurno moglo biti jedno od rjeSenja na pro-
blem agent-principal koji se javlja u politickom djelovanju. Politicki predstavnici
mogu imati kratkoroCne interese, a obzirom da upravljaju drZzavom imaju mo¢
djelovanja u skladu sa takvim interesima koji ugrozavaju dugoro¢ne drzavne
interese. Prema teoriji gradani, principali, imaju manje dostupnih informacija i
vremena da se suprostave takvim djelovanjima. Ovaj tip ogranicenja u ustavu
imaju Njemacka i Svicarska, a ve¢ina zemalja Evropske unije prije ulaska u EU
nije imala ogranicenja deficita.

Kada se pitanje ogranic¢enja zaduZenja spomene Cesto, zbog povrsnog posmatra-
nja, dobijemo drugo pitanje kako Ce se finansirati kapitalni projekti, putevi itd...
Zanemare klju¢nu stvar da se to ogranicenje odnosi samo na zabranu finansi-
ranja tekucih javnih rashoda i potrosnje od strane bilo koje trenutne politicke
vlasti, a ne odnosi se na kapitalne investicije izgradnja autoputeva i drugih in-
frastrukturnih i ostalih projekata koji u stvari znace dugorocnu investiciju, a ne
tekuce rashode za svakodnevnu potrosnju administracije, drzavnog aparataisl..

Naviknuti smo da se ustavom reguliSu pitanja ekonomskog sistema dok se za
pitanje ekonomske politike smatra da traZzi veéu fleksibilnost i regulaciju zakon-
skim normama koje se jednostavnije i efikasnije mogu mijenjati i prilagodavati

104



S.Dedi¢ | str. 103-121

stalno promjenljivim potrebama ekonomije. Medutim praksa je pokazala da u
demokratskim sistemima postoje velike moguénosti zloupotrebe. [ako Zivimo
u epohalno promijenjenim okolnostima, u odnosu na historiju, u smislu da je
doslo do transformacije moc¢i vladara u demokratsku vlast nikada nije prestalo
nastojanje pojedinaca i grupa da uzurpiraju suverenu vlast naroda nastojeci
da demokratskim putem stecena ovlasStenja upotrijebe kao da su u poziciji dik-
tatorskih reZima. Takve zloupotrebe su posebno aktuelne i ¢este u podrucju
upravljanja javnim finansijama. Naime, odredeni nosioci javne vlasti su toliko
razvili instrumente i metodologiju zloupotreba u javnim finansijama da su
mnoge ocite zloupotrebe ucinili potpuno zakonitim. Jedan od takvih primjeraje
upravo i zaduZivanje drZave, tj. buducih generacija dizanjem enormnih kredita
za tekuce javne rashode. Imajuci u vidu dosadasnja iskustva, takva nastojanja i
opasnosti nece ni prestati i to je Cinjenica koja je bila poseban motiviraju¢i ra-
zlog za pisanje ovog rada kako bi na jednom mjestu, a istovremeno u okvirima
jednog kraceg naucnog rada obradili vaZnost i osnovne pravne mogucnosti za
ogranicenja zaduzenja buduéih generacija i pravnih usmjeravanja finansiranja
tekucih javnih rashoda iskljucivo iz tekuc¢ih javnih prihoda.

2. Odnos ustava i ekonomske politike

U oblasti ustavne ekonomije, ustav se definiSe kao “sredstvo zastite dugoroc-
nih interesa drustva uprkos kratkorocnih interesa politicara” kao rukovodecih
osoba u vladama i vladinim institucijama kao nosiocima ekonomske politike.
(Blume, Voigt, 2013:239)

Uglavnom u svim ustavima, ustavne odredbe propisuju proces donosenja
budzZeta putem dva modaliteta: donoSenje budZeta kao jednog instrumenta, te
donoSenje budZeta uz prihvatanje finansiranja javnih rashoda, ali nije iskazan
istovremeno kao jedan dokument uz prihvatanje i prihoda i rashoda. (Morrison,
2016:7-8) Nova orijentacija ustavnog prava detaljnije tretira pitanja uloge drzave
u ekonomskoj politiciiizmedu ostalog npr. ograni¢ava moguénosti zaduZenosti
drzave koja znaci zaduzivanje buducih generacija. Navedeno se temelji ne samo
na politickom videnju odredene drzave nego znacajno i na zahtjevima Evropske
unije o cemu Ce biti vise rijec¢i u komparativnom pregledu. (Piinder, 2016:103)

Ovatema je svakako vezana i za monetarni suverenitet drZzava tako autor Dimi-
trijevi¢ navodi da ,u danasSnjim okolnostima veéina autora stala je na stanoviste
da se koncept monetarnog suvereniteta ne moze razmatrati kao staticki, koji bi
se prosto sveo na skup kataloskih ovlaséenja, tj. prava drzave i drugih javno-
pravnih kolektiviteta u monetarnom saobracaju. Sa druge strane, u uslovima
postojanja monetarnih unija, znacajan broj autora zagovara tezu o intenzivnoj
,€roziji monetaranog suvereniteta“, koji prema njihovim shvatanjima postoji
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samo u figurativnom smislu i prema tome nema nista viSe osim ,mitskog“ ka-
raktera. Svakako da u globalizovanim ekonomskim i finansijskim odnosima do-
lazi do transformacije koncepta monetarnog suvereniteta, ali stava smo da se
moze govoriti samo o tendenciji evolucije istog, a ne o njegovom apsolutnom ili
relativnom slabljenju, ve¢ vise o prilagodavanju savremenim privrednim okol-
nostima i medunarodnim prilikama.“ (Dimitrijevi¢, 2017:660)

Prema C.A. Beardu ustav je u svojoj sustini i ekonomski dokument jedne drzave
baziran na konceptu da osnovna prava privatnog vlasniStva imaju poseban
znacaj za drzavu i da su na takav nacin zasti¢ena aktom najvise pravne snage
od bilo kojeg oblika uzurpacije Sto predstavlja jedan od temelja trzisSne ekono-
mije i jedan od osnovnih zadataka uloge drzave u ekonomskoj politici. (Beard,
1962:160) Ustavno ogranicenje zaduZenja drzave za finansiranje tekuc¢ih rashoda
na direktan nacin $titi i privatno vlasniStvo gradana, jer svako novo zaduzenje
drZave neminovno vodi i poveéanju poreznih davanja i drugih finansijskih na-
meta gradanima na njihovu imovinu i poslovanje.

Bitno je ista¢i da istrazivanje koje smo proveli nije zabiljezilo nijedan ustav na
svijetu koji je ostajao ravnodusan prema osnovnim drus$tveno-ekonomskim od-
nosima. U skladu sa prethodno navedenim i savremena ustavnopravna teorija je
u odredivanju predmeta regulisanja, paiu sam pojam ustava, unijela elemente
iz kojih je mogucée zakljuciti da veza izmedu ustava, drustveno-ekonomskog ure-
denja i ekonomske politike, kao ostvarenja ustavnih nacelai ciljeva konkretnog
drustveno ekonomskog uredenja, nije samo zbog Cinjenice Sto se svaki ustav
zasniva na odredenom drustveno-ekonomskom sistemu ve¢ i u tome $to svaki
ustavizrazavaireguliSe bar osnovna ekonomska pitanja, a vrlo Cesto definise i
nosioce ekonomske politike, njihove nadleZnosti i osnovna nacela kojima treba
da se rukovode. (Fira, 1979:135)

Prema F. R. Teson, ustavi imaju zadatak zastiti trziSnu utakmicu radi blagosta-
nja gradana. Stoga, liberalni ustavi bi trebali, prije svega, nuditi zaStitu prava
vlasniStva i slobode ugovaranja. Ekonomska teorija zastupa misljenje o neop-
hodnosti zastite konkurentne trziSne utakmice, pa prema tome za liberalne
demokratije je neophodno ustavno regulisanje u oblasti ekonomske politike.
Ustavi bi trebali biti sastavljeni u najboljem interesu gradana u svim sferama,
odnosno ustavi bi trebali Stiti gradane od potencijalnih politickih zloupotreba
posebno u oblasti ekonomske politike, kao $to su zaduZivanja buduc¢ih genera-
cija kroz kreditne aranzmane za tekuce troskove, gdje su politicki predstavnici
koji rukovode instrumentima ekonomske politike Cesto skloni da u korist krat-
koro¢nih interesa ugroze dugoro¢ni ekonomski prosperitet jedne drzave, od-
nosno navedena ustavna zastita dugorocnih interesa drustva je potrebna zbog
postojanja rizika da politicki predstavnici zbog pogresnih informacija ili nekih
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drugih razloga pogre$no upotrijebe ovlastenja koja imaju. Ovi argumenti se
suprostavljaju nekim misljenima da ustavi ne bi trebali uopce tretirati pitanja
ekonomske politike. (Teson, 2011:128-129)

“Svako ko iz historije izostavi ekonomske uticaje ili ih zanemari u diskusiji o
javnim pitanjima dolazi u smrtnu opasnost da zamijeni mitologiju s realnoscu,
zamucuje, a ne bistri odgovore na pitanja. O¢evi americkog Ustava sebe su upisali
u vjecno velike prakti¢ne drzavnike jer su priznali mo¢ ekonomskih interesa u
politickom polju, a vjeStim su njihovim koriStenjem dali korisne pouke iz umi-
jec¢a vladanja novim generacijama. Tek ustrajnim izu¢avanjem njihovih radova
i otkrivanjem njihove hrabrosti i pogleda na ekonomske interese koji postoje
u temeljima svih ustavnih formalija naSa generacija moze garantirati trajnost
vladavine prava (government under law) i njezinu razliku prema arbitrarnosti
sile. Na nama je kao nasljednicima njihove ostavstine da stalno i uporno pitamo
- kad god je rijec¢ o teorijama savezne drZzave ili pravima drzava: ‘Koji interesi
leZe iza njih i u ¢iju korist ide promjena i njihovo ostvarenje?’. Odbijaju¢i to na-
praviti, postajemo Zrtve historije - mi smo onda tek glineni golub u rukama onih
koji su kreirali ustav.” (Beard, 1962:6)

Zadaci ekonomske politike mogu biti kratkoro¢ne i dugorocne prirode, pri cemu
prva grupa zadataka obuhvata rjeSavanje najakutnijih tekucih problema procesa
drustvene reprodukcije, dok drugi zadaci znace ostvarivanje trajnih uslova za
realizaciju osnovnog cilja ekonomske politike. U procesu privrednog razvoja ci-
ljeviizadaci ekonomske politike mogu biti razli¢iti, a Sto je uslovljeno dejstvom
mnogih faktora koji u datom momentu ili u datoj fazi privrednog razvoja predo-
dreduju dinamiku privredne aktivnosti usmjeravajuci njeno teziSte na odredenu
privrednu djelatnost, a iz ¢ega nuzno proisticu razlicite mjere koje nosioci pri-
vredne aktivnosti preduzimaju radi usmjeravanja privrednog razvoja i reguli-
sanja tokova privrednih kretanja. upravo zbog toga se i promjene u ekonomskoj
politici javljaju kao logi¢na posljedica dinamike privrednog Zivota i nastojanja
nosilaca privrednih aktivnosti da postignu optimalne rezultate. (Politicka en-
ciklopedija, 1975:242)

Propisi materijalnog prava o ekonomskoj politici, uZe re¢eno formulisanje fi-
skalnih pravila, uklju¢uju postavljanje granice deficita i granice ukupnog duga.
Ovakve granice se najceS¢e postavljaju u odnosu na udio trenutnog GDP-a i
ugraduju u ustave. Prema Blume i Voigt, ovakve granice se nazivaju ustavnim
pravilima deficita. Fiskalna pravila o granicama duga i deficita su pokazala
znacajan efekat u smanjenjima deficita i duga kod pet kantona od dvadesetSest
kantona u Svicarskoj kroz period od 1986 do 1997. (Feld, Kirchgissner, 2001:
329-363) Takoder, rezultati opS$irnije studije provedene od strane Blume i Voigt
pokazuju znacajne efekte ustavnih pravila deficita drzava koje ih imaju usposta-
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vljene u odnosu na ostale drZave koje ih nemaju. Ustavna pravila ograni¢avanja
deficita su u korelaciji sa odgovornijim? (manjim) troSenjem budzetskih sred-
stava, $to u kombinaciji sa transparentnosc¢u dovodi i do smanjenja korupcije.
(Blume, Voigt, 2013:239)

Ekonomska politika je uvjetovana normativnim okvirom koji je definisan pr-
venstveno ustavom, pa onda zakonima, pravilima, procedurama i ostalim in-
stitucijama koje omogucavaju realizaciju ekonomskih politika. Ovakva uloga
normativnih okvira u ekonomskoj politici je izraZena pri realizaciji bilo koje eko-
nomske odluke koja je provodiva jedino u odgovaraju¢em normativnom sistemu.
(Buchanan, 1975:225-230) ,Institucije su smisljena ogranicenja koja struktu-
riraju ljudsku interakciju. Ona se sastoje od formalnih ogranicenja (pravila, za-
koni, ustavi), neformalnih ogranicenja (normi ponasanja, konvencija i samopo-
stavljenih kodova ponasanja) i karakteristika njihovog provodenja. Zajedno oni
definiraju poticaj strukturiranja drustva i posebno ekonomija.“ (North, 1993)

Prilikom dizajniranja raspodjele nadleZnosti u jednom pravnom sistemu treba
imati u vidu razli¢ite potrebe koje imaju tranzicijske ekonomije i ekonomije u
razvoju u odnosu na razvijene ekonomije. (Hadfield, 2008:70) OkruZenje tran-
zicijskih i ekonomija u razvoju ne dozvoljava primjenu pravnih rjeSenja bez pri-
lagodavanja. Npr. uspostavljena institucija u oblasti ekonomske politike u razvi-
jenim ekonomijama moZe imati stabilnost i uspjesano djelovanje, dok identi¢na
institucija bez prilagodavanja u tranzicijskim i ekonomijama u razvoju moze
djelovati kontraproduktivno, ¢ime se postize i neopravdano trosenje javnih
sredstava. Vezano za proces formiranja institucija, u demokratskim drustvima
kreatori ustava se suoc¢avaju sa dilemom o fleksibilnosti procesa izmjena ustav-
nih amandmana. Fleksibilan proces izmjene ustavnih amandmana ima prednost
provodenja lakse reforme pri zamjeni, uvodenju ili ukidanju institucija, dok ne-
fleksibilan proces izmjene ustavnih amandmana pruza odredenu zastitu sta-
bilnosti demokratske vlasti. (Eisgruber, 2001:13)

Moderni ekonomski razvoj zbiva se u uslovima otvorenog trzista, ali i regulirane
trziSne ekonomije u kojoj prevladava privatno vlasnistvo kao ustavima garan-
tirana kategorija. Potreba reguliranja proistice iz Cinjenice $to se na trziStu ne
mogu u svim okolnostima posti¢i u¢inci koji bi istodobno bili prihvatljivi za pri-
vrednike, potroSace i drustvo u cjelini. Stoga u razvijenim ekonomijama svijeta
trziSte ne djeluje stihijski, ve¢ je regulirano nuZnim institucionalnim okvirima
i planskim akcijama, i to radi racionalizacije njegova djelovanja u procesu cje-
lokupnog razvoja. Programi ulaganja temeljna su pretpostavka rasta i razvoja

2“Najces¢i razlog pogresnih ekonomskih odluka je ignoriranje sekundarnih efekata i
dugorocnih posljedica. Politicari, ili druge interesne skupine stalno naglasavaju, ¢esto i
namjerno, kratkorocne koristi koje slijede iz odredene ekonomske politike, dok potpuno
ignoriSu dugorocne posljedice.” (Kurtovi¢, Hodzi¢, 2010:51).
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pojedinacnih privrednih subjekata, a time i ukupne ekonomije svake zemlje.
(Vaji¢, 1994:35)

Zbog komplikovanih i sporih procedura izmjena, koji zbog toga nisu u stanju
normativno pratiti dinami¢ne zahtjeve privrede, ustavi drZava vrlo ¢esto ne
sadrze ,ni odredbe ni garancije koje bi upucivale na odredeno privredno ure-
denje. Neki ustavi ne normiraju ¢ak ni konkretne ustavnopravne principe or-
ganizacije privrednog Zivota, nego ovo uredenje prepustaju zakonodavcu koji
o tome moZe slobodno odlucivati u granicama koje odreduje Ustav, a da mu pri
tom izvan opSte demokratske, nije potrebna nikakva dodatna legitimacija.”
(Ross, 2009:86) U tom smislu uloga drzave u ekonomskoj politici dobija dodatni
kapacitet ovlastenja, alii odgovornost za rezultat prilikom usmjeravanja, izgra-
divanja i odrzavanja privrednog ambijenta u okviru ustavnih principa slobode
trziSta i principa trziSne ekonomije.

U stoljecu konstitucionalizma, nakon Be¢kog kongresa 1815. godine, od kada su
sve zemlje svijeta bile obavezne da imaju ustave kojim bi se utvrdivalo drZzavno
i drustveno uredenje, pravaislobode gradana, drustveno-ekonomsko uredenje,
organizacija drzavne vlasti (zakonodavna, sudskaiizvrsna), zastita ustavnosti i
zakonitosti i dr., zaStita ostaje kontinuirana i obavezna. (Kuzmanovi¢, 1994:11)

Naime, neupitan je politicki uticaj u zakonodavnom dijelu vlasti u kojem se nor-
mira oblast ekonomske politike, a posebno fiskalne politike i pitanja zaduzenja
drZave, a ustavni sudovi bi trebali biti neutralni i izvan politickog uticaja, radi
donosenja neutralnih presuda o pravnim pitanjima. Ovim se naravno izrazava
istovremeno i povezanost ustavnog prava i ekonomske politike, pri cemu se
izrazava neophodnost postavljanja ograni¢enja u oblasti ekonomske politike, a
ta ogranicenja su najdjelotvornija ukoliko su ustavne odredbe. Slikovit primjer
postavljanja ovakvih ograni¢enja su naravno ogranicenja deficita u ustavu Nje-
macke o ¢emu ¢emo posebno govoriti u komparativnom pregledu. Izmjenama
Ustava Njemacke iz 1969. godine Ustav je involviran u ekonomsku politiku tako
Sto direktno propisuje odredene odredbe fiskalne politike kroz uspostavu zlat-
nog pravila javnih finansija. Clan 115. izmjena Ustava iz 1969. godine: ,(1) Za-
duzivanje i pretpostavka obecanja, jamstva ili druge obaveze, koji ¢e rezultirati
nastankom javnih rashoda u slijedeéim fiskalnim godinama, zahtjeva federalno
zakonodavno odobrenje uz istaknute maksimalne iznose izdataka. Prihod na-
stao iz zaduZzivanja ne smije prelaziti ukupne izdatke za investicije predvidene
u budZetu, izuzetci mogu biti dopuSteni samo za prevazilaZenje poremecaja
ukupne ekonomske ravnoteze. Detalji ¢e biti regulisani federalnim zakonima.
(2) U pogledu specijalnih sredstava Federacije, izuzetke od odredaba stava (1)
ovog ¢lana mogu se odobriti federalnim zakonom.“?

Swww.constitution.org/cons/germany.txt pristupljeno 10. 9. 2016.
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3. Neka komparativna iskustva o ustavnog ogranicenja zaduZenja
drzave

Izmjenama Ustava Njemacke iz 1969. godine Ustav je involviran u ekonomsku
politiku tako Sto direktno propisuje odredene odredbe fiskalne politike kroz
uspostavu zlatnog pravila javnih finansija. Clan 115. izmjena Ustava iz 1969. go-
dine: (1) Zaduzivanje i pretpostavka obecanja, jamstva ili druge obaveze, koji ¢e
rezultirati nastankom javnih rashoda u slijede¢im fiskalnim godinama, zahtjeva
federalno zakonodavno odobrenje uz istaknute maksimalne iznose izdataka.
Prihod nastao iz zaduzivanja ne smije prelaziti ukupne izdatke za investicije
predvidene u budzetu, izuzetci mogu biti dopusteni samo za prevazilazenje
poremecaja ukupne ekonomske ravnoteZze. Detalji ¢e biti regulisani federalnim
zakonima. (2) U pogledu specijalnih sredstava Federacije, izuzetke od odredaba
stava (1) ovog ¢lana mogu se odobriti federalnim zakonom."

Istaknuti zahtjevi pomenutog ustava su: trenutno trosenje se moZe realizirati
samo trenutnim prihodima, te omogucéavanje da se javni kapitalni izdaci finan-
siraju dugom osim ugrozavanja makroekonomskog balansa. Time zlatno pravilo
nije davalo posebno ogranicenje zaduZzivanja, pa izmjenom ustava 2009. godine
je zlatno pravilo ukinuto i zamijenjeno sa ogranicenjem strukturalnih neto po-
sudivanja na 0,35% godiSnjeg GDP-a pocev od 2016. godine.

Osim toga strukturalni deficit® nece biti dozvoljen od 2020. godine, osim u slucaju
prirodnih katastrofa ili ozbiljnih ekonomskih kriza. (Bénassy-Quéré, Coeuré,
Jacquet, Pisani-Ferry, 2010:217) Clan 109. stav 3. Ustava Njemacke navodi:
»Budzeti federalne drzave i saveznih drzava ¢e biti u principu balansirani bez
prihoda od kredita. Federacija i savezne drZave ¢e uspostaviti pravila koja ¢e
uzimati u obzir, simetri¢no u vremenu uzlazne i silazne putanje, efekte razvoja
trziSta koje odstupaju od normalnih uslova, kao i izuzetke za prirodne kata-
strofe ili neobi¢ne vanredne situacije izvan vladine kontrole i znacajno Stetne
za drzavni finansijski kapacitet. Detalji budZeta Federacije e biti u skladu sa
¢lanom 115. uz shvatanje zadovoljenja prve recenice, ako prihod od kredita ne
prelazi 0,35 posto u odnosu na nominalni bruto domadi proizvod. Savezne dr-
Zave same ureduju detalje za budZete u okviru svojih ustavnih ovlasti, s tim da
je prva recenica zadovoljena ukoliko nije bilo prihoda od kredita.“

Naime, neupitan je politicki uticaj u zakonodavnom dijelu vlasti u kojem se nor-
mira oblast ekonomske politike, a ustavni sudovi bi trebali biti neutralniiizvan
politickog uticaja, radi donosenja neutralnih presuda o pravnim pitanjima. Ovim

*www.constitution.org/cons/germany.txt pristupljeno 10. 9. 2016.

Strukturalniili standardizirani deficit predstavlja dugoro¢nu mjeru finansijske pozicije
drzave uz uklonjene kratkoroc¢ne faktore. Vise u: (Gruber, 2011:99).

®https://www.btg-bestellservice.de/pdf/80201000.pdf pristupljeno 10. 09. 2016.
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se naravno izrazava istovremeno i povezanost ustavnog prava i ekonomske
politike, pri ¢emu se izrazava neophodnost postavljanja ogranicenja u oblasti
ekonomske politike, a ta ogranicenja su najdjelotvornija ukoliko su ustavne
odredbe. Slikovit primjer postavljanja ovakvih ograni¢enja su naravno ograni-
Cenja deficita u ustavu Njemacke.

[zmjena ustava Njemacke 2009. godine je jasno nametnula princip balansiranog
budzeta kroz zahtjev da se buzeti balansiraju ,bez prihoda iz kredita“. Pome-
nuti budZeti uklju¢uju budZet federalne drzave i budzZeti saveznih drzava. Na
ovaj nacin se stavio naglasak na finansiranju javnih rashoda iz trenutnih javnih
prihoda, odnosno na teret prihoda od oporezivanja, Sto znaci da se teret javnih
prihoda snosi na sadasnjim, a ne prenosi na buduée generacije. (Piinder, 2016:
101-115) Naime, osim pomenutih budZetskih nivoa u Njemackoj postoji jos op-
¢inski (lokalni) budzetski nivo kojem je dozvoljeno jedino zaduZzivanje radi fi-
nansiranja investicionih projekata ili reprogramiranje postoje¢ih dugovanja.
(Piinder, 2016: 125-126)

Postavljanje limita na deficite i dugove su regulirani na razli¢itim nivoima pri
¢emu: neki imaju izvor u medunarodnom pravu, neki u medunarodnim spora-
zumima, a neki u ustavu. Naprimjer, ve¢ina drzava ¢lanica Evropske Unije prije
sporazuma vezanih za Evropsku Uniju nisu imali nikakva ogranicenja duga i
deficita. Ovaj tip ograni¢enja u ustavu imaju samo Njemacka i Svicarska, pri
¢emu Njemacka ima najduZe vrijeme ogranicenja ovakvog tipa i to pocevsi na-
kon drugog svjetskog rata postavljeno je ogranicenje javnog duga u Osnovnom
zakonu Njemacke (njem. Grundgesetz). Svicarska koristi fleksibilnija ustavna
ogranicenja deficita, obzirom na zahtjeve da se deficit tokom ekonomskog ciklusa
balansira. (Morrison, 2016:10-14) Prema Blume i Voigt, ovakve granice se nazi-
vaju ustavnim pravilima deficita. Fiskalna pravila o granicama duga i deficita
su pokazala znacajan efekat u smanjenjima deficita i duga kod pet kantona od
dvadeset $est kantona u Svicarskoj kroz period od 1986 do 1997. (Feld, Kirch-
gassner, 2001:329-363) Takoder, rezultati opSirnije studije provedene od strane
Blume i Voigt pokazuju znacajne efekte ustavnih pravila deficita drzava koje ih
imaju uspostavljene u odnosu na ostale drZave koje ih nemaju. Ustavna pravila
ogranicavanja deficita su u korelaciji sa odgovornijim (manjim) troSenjem bu-
dzetskih sredstava, $to u kombinaciji sa transparentno$¢u dovodi do smanjenja
korupcije. (Blume, et al., 2013:239)

Ukoliko razmatramo ogranicenja koja imaju izvor u sporazumima vezanim za
¢lanstvo u Evropskoj Uniji, znacajno je pomenuti neka od ogranicenja deficita
i duga pomenutim u Ugovoru iz Maastrichta, a koja se pojavlju kao kriteriji za
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uvodenje jedinstvene valute eura. Maastrichtski kriteriji za uvodenje eura (kri-
teriji konvergencije):’

o stabilnost cijena (odstupanje stope inflacije potrosackih cijena ne vece
od 1,5 postotnih poena iznad prosjecne stope tri ¢lanice sa najstabilni-
jim cijenama);

e pouzdane javne finansije (ukupan deficit ne smije biti ve¢i od 3% BDP-a);

e odrZive javne finansije (ukupan javni dug ne smije biti ve¢i od 60% BDP-a);

e trajnost konvergencije (dugoro¢na nominalna kamatna stopa ne smije
biti ve¢a od 2 postotna poena iznad posjecne stope tri drzave sa najsta-
bilnijim cijenama);

¢ stabilnost kursa valute (odrzavanje normalnih odstupanja u odredenim
granicama tokom dvije godine).

Ugovor o stabilnosti, koordinaciji i upravljanju u Ekonomskoj i monetarnoj uniji
potpisan u Briselu 2012. godine® navodi budZetska pravila radi odrzive i balan-
sirane budzetske politike. Navedena pravila balansiranog budzeta prema ovom
Ugovoru, €lanice potpisnice su duzne normirati u svoj pravni sistem u roku od
godinu dana, i to putem odredbi koje ¢e obezbjediti Sto dugotrajniji u¢inak, op-
timalno putem ustava.

Npr. Ustav Ce$ke, kao i ostali zakoni u Ce$koj, ne uklju¢uju zabranu ili bilo ka-
kvo ogranicenje budzetskog deficita. U toku su razmatranja amandmana ustava
koji bi ogranicavali javno zaduZzivanje. (Markov4, Kopecky, Suchdnek, 2016:85)

4. Pravna rjeSenja ogranicenja zaduZenja u Bosni i Hercegovini

Ustav BiH ubraja se u liberalno-demokratske ustave i po pitanju ekonomskih
odnosa jasno je orjentisan ka privatnom vlasnistvu i trZiSnoj privredi. (Trnka,
2006:46) Za Bosnu i Hercegovinu moZemo re¢i da pripada grupi djelomi¢no
otvorenih ekonomija privladavini decentralizirane parlamentarne demokratije.
S obzirom na nezaustavljivi proces globalizacije i integracije moZemo naglasiti
da postoji odredeno preklapanje domace makroekonomske politike sa medu-
narodnom ekonomskom politikom. Ustavnopravni okvir Bosne i Hercegovine
u oblasti ekonomske politike je specifican u pogledu raspodjele nadleZnosti iz-
medu razli¢itih nivoa vlasti.

’Evropska komisija, http://ec.europa.eu/economy_finance/euro/adoption/who_can_join/
index_en.htm pristupljeno 28.08.2020

8Evropska komisija, http://europa.eu/rapid/press-release_DOC-12-2_en.htm pristupljeno
28.08.2020.
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Stoga pregled ustavnopravne raspodjele nadleZnosti u oblasti ekonomske poli-
tike moZemo posmatrati na osnovu separacije i prikaza sljedecih dijelova eko-
nomske politike: (Kurtovi¢, HodzZi¢, 2011:44)

e monetarna politika,

o fiskalna politika,

politika dohodaka sa naglaskom na socijalnu politku,
¢ medunarodna ekonomska politika.

Ovlastenja organa i institucija BiH obuhvataju osnovne elemente privrednog
sistema kao i klju¢ne segmete ekonomske politike u funkciji jedinstvenog eko-
nomskog prostoraibazi¢nih pretpostavki za ekonomski razvoj. Znaci, Ustavom
BiH su obuhvacene: regulacija monetarnog sistema, carina, vanjske trgovine,
medunarodnih finansijskih odnosa, osnova fiskalnog sistema, a ¢ije ostvarenje
bi trebalo biti u funkciji temeljnih pretpostavki ekonomskog razvoja tj. slobode
kretanja roba, usluga, kapitala i privredne aktivnosti na bosanskohercegovac-
kom prostoru, ali i stabilizacione politike, uravnoteZenog razvoja te ekonom-
skih odnosa sa inostranstvom, kao i javnih korporacija BiH iz Aneksa IX OpSteg
okvirnog sporazuma za mir u BiH.? (Begi¢, 1998:179)

?(Begi¢, 1998:179) ,Sljedeca pitanja su u nadleznosti institucija Bosne i Hercegovine:
vanjska politika, vanjskotrgovinska politika, carinska politika, monetarna politika, kao
Sto je predvideno ¢lanom VII, finansiranje institucija i medunarodnih obaveza Bosne i
Hercegovine, politikairegulisanje pitanjaimigracije, izbjeglicaiazila, provodenje meduarodnih
i meduentitetskih krivicnopravnih propisa, ukljuc¢ujucii odnose sa Interpolom, uspostavljanje
i funkcionisanje zajednickih i medunarodnih komunikacijskih sredstava, regulisanje
meduentitetskog transporta, kontrola vazdusnog saobracaja. U pogledu nadleZnosti entiteta
ustavom je propisano da e svaki entitet pruZziti svu potrebnu pomo¢ vladi Bosne i Hercegovine
kako bi joj se omogucilo da ispoStuje medunarodne obaveze Bosne i Hercegovine, s tim da
¢e finansijske obaveze u koje je usao jedan entitet bez saglasnosti drugog, a prije izbora
Parlamentarne skupStine i PredsjedniStva Bosne i Hercegovine, ostati obaveza tog entiteta
osim ukoliko je ta obaveza neophodna za nastavak ¢lanstva Bosne i Hercegovine u nekoj
medunarodnoj organizaciji. Za uspostavljanje efikasnog ekonomsko-politickog sistema
u BiH propisano je da ¢e entiteti ispuniti sve uslove za pravnu sigurnost i zastitu lica pod
svojom jurisdikcijom, odrzavanjem civilnih ustanova za primjenu pravnih propisa, koje ¢e
funkcionisati u skladu sa medunarodno priznatim standardima uz poStovanje medunarodno
priznatih ljudskih.” C1.111/11 2 Ustav BiH. ,Utisak da se radi o iscrpnom katalogu nadleZnosti
je jos ja¢i ako uzmemo u obzir ¢lan I1I/3.a) Ustava BiH prema kojem ,vladine funkcije i
ovlasStenja koja nisu [...] Ustavom izri¢ito povjerena institucijama Bosne i Hercegovine
pripadaju entitetima”. Prema tome, ta odredba regulise rezidualnu nadleZnost entiteta (eng.
residual znaci ,preostali”). Drugim rijeCima, ta odredba moZe biti protumacena tako Sto
entitetima pripadaju sve nadleZnosti koje nisu eksplicitno dodijeljene drzavi.“ (Ademovié¢,
Marko, Markovi¢, 2012:111)
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Privredni sistem Cija je osnova trzi$na privreda trazi odgovornu ulogu drzave
u ekonomskoj politici kroz uspostavljanje i vodenje dugoro¢ne ekonomske po-
litike, te formiranje Sto je moguce stabilnijeg makroekonomskog okruZenja.
To posebno vazi za domaca i medunarodna financijska trzista. Za investicije i
dugorocne odluke o potrosnji jedan od glavnih uslova je povjerenje u stabilan
okvir. U navedeno se ubraja i odbijanje protekcionistickih intervencija kao i
monetarne politike usmjerene isklju¢ivo na kratkoro¢ne ekonomske ciljeve ili
privredni rast. (Konrad, 2010)

Prema Ustavu BiH, centralna vlast ima vrlo usko definirana ovlastenja. Ona
ukljuc¢uju nadleZnosti nad monetarnom politikom, vanjskim poslovima, imi-
gracijom i davanjem azila, te servisiranje duga (iako samo entiteti imaju pravo
da se zaduzuju). Preciznije ¢lan Il stav 1. Ustava Bosne i Hercegovine definise
nadleznost institucija Bosne i Hercegovine za sljedeca pitanja:

a) Vanjska politika.

b) Vanjskotrgovinska politika.

¢) Carinska politika.

d) Monetarna politika, kao sto je predvideno ¢lanom VII.

e) Finansiranje institucije i medunarodnih obaveza Bosne i Hercegovine.
f) Politika i regulisanje pitanja imigracije, izbjeglica i azila.

g) Provodenje medunarodnih i meduentitetskih krivi¢nopravnih propisa,
ukljucujuéii odnose sa Interpolom.

h) Uspostavljanje i funkcionisanje zajednickih i medunarodnih komunika-
cijskih sredstava.

i) Regulisanje meduentitetskog transporta.
j) Kontrola vazdus$nog saobracaja.

Usvajanjem Zakona o Fiskalnom vije¢u u Bosni i Hercegovini'® se formira koor-
dinaciono tijelo fiskalne politike, Fiskalno vije¢e BiH. Time se u¢inio mali korak,
ali samo na koordinaciji fiskalne politike. Clan 5. Zakona o Fiskalnom vije¢u u
BiH navodi nadleznosti i odgovornosti istog:

,a) koordinaciju fiskalne politike u Bosni i Hercegovini,

b) usvajanje Prijedloga dokumenta Globalni okvir fiskalnog bilansa i politika
u Bosni i Hercegovini, koji sadrzi sljedeée parametre:

10 Zakon o Fiskalnom vije¢u u Bosni i Hercegovini (,,Sluzbeni glasnik BiH”, br. 63/08)
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1) prijedlog fiskalnih ciljeva budZeta institucija: Bosne i Hercegovine, Fe-
deracije Bosne i Hercegovine, Republike Srpske i Bréko Distrikta Bosne i
Hercegovine,

2) prijedlog makroekonomske projekcije i projekcije ukupnih indirektnih
poreza i njihove raspodjele za narednu fiskalnu godinu,

3) prijedlog gornje granice zaduZenja budzeta institucija: Bosne i Hercego-
vine, Federacije Bosne i Hercegovine, Republike Srpske i Br¢ko Distrikta
Bosne i Hercegovine.

¢) usvajanje prijedloga kratkoro¢nih i dugoro¢nih makroekonomskih
projekcija,

d) pracenje realizacije utvrdenih ciljeva i kriterija prilikom donoSenjaiizvr-
Savanja budZeta, kao i preduzimanje korektivnih mjera i aktivnosti,

e) uspostavljanje potpune koordinacije aktivnosti u poStivanju budZetskih
kalendara u pripremi, usvajanju, izvrsSenju i reviziji budzeta institucija: Bo-
sne i Hercegovine, Federacije Bosne i Hercegovine, Republike Srpske i Brcko
Distrikta Bosne i Hercegovine,

f) predlaganje prioriteta u unapredenju sektora javnih finansija u Bosni i
Hercegovini,

g) usvajanje Poslovnika o radu Fiskalnog vije¢a i drugih potrebnih akata za
funkcioniranje rada Fiskalnog vijeca,

h) usvajanje budZeta Fiskalnog vije¢a.”

Na osnovu ovog Zakona i prijedloga Fiskalnog vije¢a donesen je Globalni okvir
fiskalnog bilansa i politika u Bosni i Hercegovini za period 2016-2018. godine!!
u kojim su iskazana odredeni fiskalni ciljevi te fiskalna pravila u vidu gornje
granice zaduZenosti budZeta u skladu sa vaze¢im zakonima o zaduZzivanju, dugu
i garancijama'?.

U skladu sa prethodno navedenim i u skladu sa vaznosti odgovorne upotrebe
pravne norme prema sadasnjima i budu¢im generacijama, a u cilju razmatranja
buduce ustavne reforme potrebno je da se u prijedlozima ustavnih izmjena u
Bosni i Hercegovini razmotre opcije za uvodenje ustavnih pravila deficita kroz

" http://www.mft.gov.ba/bos/images/stories/budzet/2015/Globalni%200kvir%20
fiskalnog%20bilansa%?20i%20politika%20u%20BiH%202016-2018-BOS.pdf pristupljeno
09. 08.2020.

127akon o zaduzivanju, dugu i garancijama Bosne i Hercegovine (,,Sluzbeni glasnik BiH” br.
52/05), Zakon o dugu, zaduZivanju i garancijama u Federaciji Bosne i Hercegovine (,,Sluzbene

novine Federacije BiH", br. 86/07), Zakon o zaduzZivanju, dugu i garancijama Republike Srpske
(,Sluzbeni glasnik Republike Srpske“, br. 71/12, 52/14)
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propise materijalnog prava vezano za dio ekonomske politike, uZe receno for-
mulisanje fiskalnih pravila, koja uklju¢uju postavljanje granice deficita i granice
ukupnog duga kao $to je to navedeno u komparativnom pregledu na primjeru
Clanova 109.i 115. Ustava Njemacke.

Ovakve granice se najc¢eS¢e postavljaju u odnosu na udio trenutnog GDP-a i
ugraduju u ustave. Prema Blume i Voigt, ovakve granice se nazivaju ustavnim
pravilima deficita. Fiskalna pravila o granicama duga i deficita su pokazala
znacajan efekat u smanjenjima deficita i duga kod pet kantona od dvadeset Sest
kantona u Svicarskoj kroz period od 1986 do 1997. (Feld et al., 2001:329-363)
Takoder, rezultati opSirnije studije provedene od strane Blume i Voigt pokazuju
znacajne efekte ustavnih pravila deficita drzava koje ih imaju uspostavljene u
odnosu na ostale drzave koje ih nemaju. Ustavna pravila ograni¢avanja deficita
su u korelaciji sa odgovornijim (manjim) troSenjem budzetskih sredstava, Sto
u kombinaciji sa transparentno$¢u dovodi do smanjenja korupcije. (Blume et
al,, 2013:239)

Trenutno su ogranic¢enja zaduzenja u Bosni i Hercegovini regulisana odredenim
zakonskim rjesenjima: Zakon o zaduZivanju, dugu i garancijama Bosne i Herce-
govine (,Sluzbeni glasnik BiH” br. 52/05), Zakon o dugu, zaduZzivanju i garan-
cijama u Federaciji Bosne i Hercegovine (,,SluZbene novine Federacije BiH", br.
86/07), Zakon o zaduzivanju, dugu i garancijama Republike Srpske (,,Sluzbeni
glasnik Republike Srpske*, br. 71/12, 52/14). Ipak, ustavno reguliranje znacajnih
pravila za zastitu drustvenih interesa daje ve¢u snagu zastiti interesa drustva
obzirom da je ustav temeljni pravni akt Cije su izmjene rjede i kompleksnije u
odnosu na ostale pravne akte. Takoder, krsenje ustavne odredbe u odnosu na
bilo koju odredbu drugog pravnog akta od strane nosilaca ekonomske politike
bi trebalo da ima ozbiljnije posljedice, barem u javnosti. Ovo je posebno znacajno
u kontekstu normiranja nadleZnosti u oblasti ekonomske politike obzirom da
su glavni nosioci ekonomske politike vlade i politicari koji putem ekonomskih
institucija svakodnevno vrse korekcije ekonomskih politika. Kada smo sve ovo
percipirali smatramo da rjeSenja koja su ponudena trebaju biti iskoriStena i im-
plementirana u prevazilaZenje dijela tretiranih manjkavosti aktuelnih akata i
prakse u BiH.

5. Zakljucak

Uloga drZave u ekonomskoj politici, pa time i fiskalnoj politici koja tretira i pi-
tanja zaduZenja drzave, odnos ustava i zakona prema pitanju zaduZenja, pitanju
privatnog vlasnisStva i normiranju ekonomskih odnosa je jedno od klju¢nih pi-
tanja koje je kroz historijski razvoj drzave, od njenog nastanka do danas, jasno
odredivalo dali se radi o robovlasnickom, feudalnom, socijalistickom, trziSno-
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liberalnom, trZiSno-socijalnom, isto¢no-azijskom trziSnom, ili pak nekom dru-
gom modelu organizacije drustveno-ekonomskih procesa u jednoj drzavi, od-
nosno da li je u pitanju centralno-planska ili trZziSna ekonomija i koji se stepen
intervencionizmaili liberalizma, u reguliranju ekonomskih odnosa, primjenjuje.

Navedena stajalista i ¢injenice u ovom radu se mogu povezati sa tvrdnjama
pravne procesne teorije (engl. Legal Process Theory), prema kojim vladavina
prava bi trebala ukljuc¢ivati ogranicenja u oblasti ekonomske politike i socijalne
politike. Razlog za to jeste uticaj politickih subjekata na donoSenje odluka putem
zakonske regulacije u oblasti ekonomske politike. Dok, ustavni sudovi ne bi tre-
bali nametati tumacenja vezana za ustavne odredbe u oblasti izbora ekonomske
politike, jer takvo pitanje nije pravno. (Tushnet, 2008:186) Naime, neupitan je
politicki uticaj u zakonodavnom dijelu vlasti u kojem se normira oblast ekonom-
ske politike, a ustavni sudovi bi trebali biti neutralni i izvan politickog uticaja,
radi donoSenja neutralnih presuda o pravnim pitanjima. Ovim se naravno izra-
zava istovremeno i povezanost ustavnog prava i ekonomske politike, pri cemu
se izrazava neophodnost postavljanja ogranicenja u oblasti ekonomske politike,
ataogranicenja su najdjelotvornija ukoliko su ustavne odredbe. Primjer postav-
ljanja ovakvih ograniCenja su naravno ogranicenja deficita u ustavu Njemacke.

»Nova orjentacija ustavnog prava ogranicava moguénosti zaduZenosti drzave
koja znaci zaduzivanje buducih generacija. Navedeno se temelji ne samo na po-
litickom videnju odredene drzave nego znacajno i na zahtjevima Evropske unije
da se s obzirom na karakteristiku krutosti ustava ustavom kao najvi$im pravnim
aktom zasStite dugoroc¢ni ekonomski interesi gradana i cjelokupnog drustva.”
(Piinder, 2016:103) Na ovaj nacin se, a u kontekstu ustavnog regulisanja uloge
drzave u ekonomskoj politici i ovlastenja nosioca ekonomske politike, provodi
ogranicenje nekontrolisanog koriStenja drzavne vlasti Sto i autor iz oblasti ustav-
nog prava Trnka navodi kao jednu od osnovnih ustavnih funkcija, jer upravo ta
pozicija ustava kao najviseg pravnog akta koji se, u demokratskim sistemima,
moZe mijenjati samo po mnogo zahtjevnijoj proceduri, od procedure donosenja
i promjena zakona, predstavlja jedan od osnovnih elemenata same ideje konsti-
tucionalizma i ustavne vladavine kroz etablirani termin “krutost ustava” koji
predstavlja ogranicenje i za najvisu vlast da svojim propisima i ponasenjem ne
moZe dovoditi u pitanje ono $to je ustavom definisano kao princip, cilj i vrijed-
nost jednog drustveno-ekonomskog uredenja. (Trnka, 2006:36)

Odredeni nau¢ni krugovi pravna ogranicenja i posebno ustavno ogranicenje
zaduZenja mogu smatrati i pretjeranim zadiranjem pravne norme u detalje
ekonomskih procesa, medutim iskustva i navedene ¢injenice u ovom radu kao i
stvarni zZivot i praksa su pokazali potrebu za ovakvim rjeSenjima i koriStenjem
prava i kao prevencije od zloupotreba.
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Ustavno ogranicenje zaduZenja je posebno korisna pravna praksa za zemlje
Balkana, bivsa socijalisticka uredenja zbog kontinuiranog zaduzivanja njiho-
vih vlada upravo za tekuce rashode i za finansiranja ogromnih i neefikasnih
drzavnih aparata Sto je ekonomski tesko opravdan i tesko odrziv pristup vode-
nja javnih finansija. Koristan je i primjer Estonije, kao takoder male drZave sa
prethodnim socijalistickim uredenjem, koja je ,stegla kais“ i nepotrebne tros-
kove eliminisala i gradila svoj ekonomski prosperitet na realnom radu i svojoj
proizvodnji, a ne na zaduZzivanju. Estonija nije prihvatala kredite MMF-a, nego
je razvijala svoj model finansiranja i uz smanjenja troskova u drZzavnom aparatu
obezbijedila je adekvatan ambijent za domace i strane ulagace i tako se umje-
sto kredita MMF-a odlucila za novac domacih i stranih investitora i napravila
vrhunske ekonomske rezultate.

Ustavno ogranicenje zaduzenja drzave za finansiranje tekucih rashoda na di-
rektan nacin Stiti i privatno vlasniStvo gradana, jer svako novo zaduzenje dr-
zave neminovno vodii povec¢anju poreznih davanja i drugih finansijskih nameta
gradanima na njihovu imovinu i poslovanje. Na ovaj nacin se stavlja naglasak na
finansiranju javnih rashoda iz trenutnih javnih prihoda, odnosno na teret pri-
hoda od oporezivanja, $to znaci da se teret javnih prihoda snosi na sadasnjim,
a ne prenosi na buduce generacije.
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CONSTITUTIONAL LIMITATION ON STATE BORROWING AS AN
EXAMPLE OF THE SOCIAL RESPONSIBILITY OF A LEGAL NORM

Summary

The new orientation of constitutional law addresses in more detail the issues of the
role of the state in economic policy and, among other things, limits the possibilities
of indebtedness of the state which means borrowing of future generations. This is
based not only on the political vision of a particular country, but also significantly
on the requirements of the European Union by defining a more responsible role
of the state in economic policy. In accordance to the challenges facing Bosnia and
Herzegovina, with other transition countries, it would be useful to consider certain
positive legal practices when formulating fiscal rules related to budget implemen-
tation. In this respect, it is worth pointing out the positive legal practice in normali-
zing economic policy in developed countries, which is reflected in limiting spending
(and thus reducing deficits) and borrowing. An example of this practice is the fiscal
rules incorporated in the Constitution of the Federal Republic of Germany. Such
rules limit the power of political representatives to act against national long-term
economic interests through the constitutional obligation to finance public expen-
ditures from current public revenues, that is, at the expense of tax revenues, which
means that the burden of public revenues is borne by the present and not passed on
to future generations, because of bans on taking out loans for public expenditure
purposes. This could certainly be one solution to the agent-principal problem that
arises in political action. Political representatives may have short-term interests,
and since they govern the state, they have the power to act in accordance with such
interests that threaten long-term state interests. According to the theory, citizens,
principals, have less information available and time to resist such actions. Germany
and Switzerland have this type of limitation in their constitution, and most EU co-
untries had no deficit limits before joining the EU.

Keywords: Constitutional limitation of borrowing, social responsibility, economic
policy.
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SOCIOLOGY OF LAW AS A PRECONDITION OF SOCIAL
RESPONSIBILITY IN THE INTERPRETATION OF LAW

Abstract: The purpose of this paper is to highlight the theoretical and
practical significance of sociology of law in instituting a more reliable pro-
cess of creating and applying the law, which concurrently entails a better
understanding of the social reality (relations of power, interests and needs
in the society) and introducing a greater degree of social responsibility in
legal interpretation. Given that sociology of law provides a solid theoretical
and methodological research framework, including the application of the
sociological method, the author posits that sociology of law sets a precon-
dition for higher social responsibility in the area of creating and applying
the law. The conclusion is that a greater use of sociology of law in legal
interpretation ensures a more reliable formulation of legal norms, as legally
sublimed social reality, thus validating the law as a socially responsible state
system. Finally, in terms of legal interpretation, social responsibility can-
not be viewed as being outside the legal responsibility. In fact, observed in
the dialectic unity of opposites, they must mutually presuppose each other,
thus confirming the real essence of law through the utilitarian nature of
sociology of law in legal theory and practice.

Keywords: sociology of law, interpretation of law, social responsibility, law.

1. Law as the precondition of a socially more responsible state

State is a primary organization of the society that strives to accomplish its po-
litical goals. “The law, still, is not only the tool of politics, but also a form of lim-
iting the power of the state and accomplishing certain values accepted by the
majority of the society” (Luki¢, Kosuti¢, Mitrovi¢, 2001: 17-18).
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Based on this, the law and the state are studied from the perspective of the so-
ciety, i.e. the goals to be accomplished and values to be reached by the society.
“Namely, certain value system is accepted in each global society (opinions on
justice, freedom, equality, order, peace, security and others; these values include
objective and subjective elements), and, from the position of such a value sys-
tem, certain actions of the state or certain content of legal norms is assessed
as positive or negative, as desirable or avoidable” (Luki¢ et al., 2001: 18). In the
most radical sense, law is not represented by a set of norms that include codes
of conduct; rather, it is based on real human behaviour.

However, this approach is too extreme and, at the same time, incomplete since it
excludes one important item, which states that the current positive law norms
are an additional catalyst of human action (i.e. human behavior). In accordance
with a more extreme sociological standpoint, law is not comprised of norms
that are guaranteed by coercion; it is actually opposite. Therefore, law is a force
regulated by norms, but these norms do not regulate human behavior; it is a
force to be implemented. On the other hand, from a moderate sociological as-
pect, the legal norm is recognized as a factual element of law, but not the most
important one. Recognition of the existence of the legal norm affirms its ma-
terial manifestations in the form of specific actions in practice rather than an
abstract statement or claim in theory.

2. State as a socially more responsible system

In primitive communities, as well as developed states, there is a “social” or “real”
law that enables the functioning of the state system; thus, the law created by the
state is only one type of the “system of legal rules” that is created and applied
in court proceedings or through the application of state sanctions (Stankovi¢,
1998: 7-9). But, law should never be reduced to this form, i.e. to the mechanism
of regulating socially undesirable situations or behavior of individuals or groups.
In addition to this type of law, there is a “real” social law-related discipline that
regulates social relations, but it is not presented in court. The domain of inter-
est of sociology of law is not uniquely and solely focused on the law created and
applied by the state, but on the one arising from social interaction, from “real”
or social law, given that the law as a system of rules and periodical or singular
orders of the state does not represent the law in the true sense of the word, and
the laws should be available to the ones that are subjected to them, that is the
society (Fuler, 2011: 107).

Based on this, one can understand state law as law in a narrow sense, which sets
the legal norms as means of compulsory resolution of conflict in pre-normative
legal relations for achieving important interests and goals of the ruling groups.
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Goals and values stipulated in legal norms are protected by the power/author-
ity of force, by marking legal actions that are favorable for the ruling group as
obligations and authorities, and the ones that are not favorable as offenses and
sanctions in case of default in obligations (Viskovi¢, 1981/1: 162-163). Therefore,
the state is marked as the creator of positive law. It is clear that state (positive)
law is not the best law; at the same time, being a logical legality, it is determined
only by current interests of the ruling group, and limited in time and space. Thus,
state (positive) law neglects natural law, which may not be omitted in the pro-
cess of law creation. Only if natural law is present in positive law may one speak
of a humane law which serves all the people, not only the state. In this manner,
the process of creating positive law requires the participation of natural law
norms and, as such, it shall be based on reason and rational concept of the au-
thority of the mind, and not the authority of force, i.e. state coercion. Only by
joining all three elements of law can we define an integral approach to law, to
understand it as a “system of state and social norms that are used for compul-
sory regulation of the most important and most conflicting human relationships
for accomplishing peace, security, justice and other dominant values”(Viskovi¢,
2001: 117). When interpreting law in a broad sense from a sociological stand-
point, the legal norm is defined somewhat differently. A normative system in a
broad sense is not a system sanctioned by the state; that is, the sanction in the
legal form is not of a state, but a social character. Therefore, law, in a broader
sense, is designated as social law. This law is not sanctioned by the state and it
cannot include international, customary, canon or autonomous law.

Social phenomena are, inter alia, seen as “processes of communicating or ex-
change of information - processes in which people send messages to each other
with the intent to present something, describe, explain, request, ask, confer
emotions, create facts, etc.” (Viskovi¢, 1981b: 370). The question remains in
what manner human behavior is connected to the law (i.e. specific legal norms,
legislation), given the well-known fact that the law impacts the society, the so-
ciety impacts the law as well. An obvious confirmation of the impact of the law
on society is the legal awareness that people have about the law. Such aware-
ness may be positive or negative, where people connect, impact each other and
shape their legal consciousness. Such consciousness may be, again, positive and
negative, resulting in a certain attitude towards the law, given that the process
of applying the law stems from the legal consciousness of an individual. There-
fore, the law has its realistic manifestation in norms which result in behavior
models that will be approved (applied) or disapproved (violated). If a man does
not approve of the law, which results in a violation of law (i.e. one does not actin
line with the norms), state authorities come to the fore, use state coercion (sanc-
tions) and pursue the application of law. Still, the manner by which the society
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impacts the law is expressed through the fact that the norm must be aligned
with the time of adoption, which means that it must relate to the current social
atmosphere. When the creator of the norm creates such a norm, it must relate
it to the society and the social circumstances of that time through current so-
cial culture, which is, again, adopted through current positive law. This is how
rights and obligations of an individual in the spirit of current social atmosphere
are determined and defined.

Based on set behavioral models, the norm begins to produce certain processes
and create relationships between people who start to adjust their behavior, or
not, with the content of the norm. “In this sense, legal action is one type of social
action, legal phenomena are a special type of social phenomena, and the law is
just one part of the society as a whole; thus, the relationship between the society
and the law is not a relationship of two separate entities, but of a whole and one
ofits parts” (Mitrovi¢, Bovan, 2012: 48). Legal action as part of social action, i.e.
law as part of the society as a whole, concurrently makes law the subject mat-
ter of sociological studies. Therefore, sociology as a complex science has a wide
range of interests. Hence, we can define it as a science that “based on appropri-
ate paradigm of a complex deterministic model studies society as a special sys-
tem, detects regularities in the composition and movement of the society and
features of the generic essence of a man” (Bovan, 2014a: 67).

Therefore, it is impossible to speak of law and neglect its social nature that is
manifested through constant impact of the society on the law, its composition,
but not its functioning and, on the other hand, the impact of the law on the soci-
ety. The relationship between the law and the society, as well as the relationship
between the law and the state is best reviewed and analyzed from the social and
legal aspect, i.e. by viewing the law as a separate group of social processes framed
by norms that define interests of the state as a form of social organization.

3. The social concept of law

There is a rising trend in legal science to match the process of lawmaking with
legislative drafting or legislative technique, i.e. the procedure of legal norm
setting and creating legal regulations that is strictly formal, while not enough
attention is paid to the very content and successful application of such regula-
tions. However, the legal aspect of creating and applying regulations is both dy-
namic and variable, but so is the social aspect of the law; thus, one can see the
essence of law as a social conceptin its creation and application, that is, specific
techniques used to regulate social relations. In this sense, lawmaking can be
designated as “providing legal form to social reality” (Bovan, 2014/2: 181). Two
methods of creating law are defined in this manner: formal (normative) and ma-
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terial (substantive). The former relates to the mere technology of drafting legal
norms and the procedure of forming a norm, while the latter is labeled technique
of organizing social relations, that is, a specific procedure of defining content of
the norm regulating social relations. Therefore, in this case, a conclusion can be
drawn that one must never neglect the social side of the law, even in the process
of lawmaking. It is impossible to deny social factors in the law-making proce-
dure, given that “caring about social factors is necessary since the law is actu-
ally created for the purpose of achieving certain effects through its application,
to organize and stabilize social relations appropriately” (Stankovi¢, 1998: 3).

In the domain of lawmaking, the European-Continental and the Anglo-Saxon
legal traditions are the dominant ones. The former is designated as deductive,
given that general legal norms are made based on legal and other general acts;
hence, their application as such is reduced to individual legal norms. The latter,
the Anglo-Saxon lawmaking model, is labeled as inductive, given that general
legal norms are created through precedents in court practice. In addition to the
aspect of legal science and tradition that exist in the domain of lawmaking pro-
cedure, this lawmaking model can be analyzed from the aspect of consciousness.
Therefore, depending on the role of consciousness in the process of lawmaking,
there is a distinction between spontaneous and conscious creation of law. In this
sense, spontaneous creation is related to morals and custom, i.e. legal norms that
are the consequence of everyday social relations with no pre-planning or aware-
ness of their regulation. This lawmaking method is labeled spontaneous, non-
formal, diffuse, unsystematic, but the law created in this manner may become
part of the positive (state) law, when codified by the state. In this way, custom
becomes customary law, that is, social law becomes state law, confirming once
again thatlaw is a social phenomenon. The difference between the procedure of
creating state law and social law certainly exists because state law is confirmed
in court proceedings and state sanctions in cases of socially undesirable situa-
tions, which is not the case with social law. Social law is dynamic, spontaneous
and alive; it does not require courts to participate in regulating social relations.
Still, considering that social relations are present as factors in both types of law,
sociology studies social regulation in both cases.

To enable the study of the law as a social concept shaped by norms, itis necessary
to observe it from the aspect that will enable the examination of the normative
and the sociological dimension of the law. A relatively new sociological aspect of
observing law analyzes two important elements: essence/substance (social rela-
tions) and structure (legal norm). Any attempt of more precise systematization
is impossible, making this systematization a general one. The complex nature of
the social relationship phenomenon holds a very important property ars inven-
toriae, confirming that new topoi are created all the time, and that the existing

127



MEBYHAPOJJHA HAYYHA KOH®EPEHIIMJA ,,0ATOBOPHOCT ¥ IIPABHOM U [IPYIUTBEHOM KOHTEKCTY”

ones are continuously changing (Viskovi¢, 1997: 83). Therefore, the sociology-
of-law aspect manages to unify, in an integral manner, the essence/substance
and the structure of law by following its variable social nature. Namely both in
jurisprudence and in real life,, the law and all of its constituent elements and
concepts should be observed from the internal perspective, which is perceived
as away of thinking where the rule (norm) is seen as the reason to act (Coleman,
Himma, Shapiro, 2004: 15).

Therefore, the return to the classic tradition is based on the theory of reasons
to act, where the reasons are norms, not in content but rather in the sense of
relation towards authoritarian rules in legal norms (Coleman, et al., 2004: 15).
The law is, thus, nothing else but a justified reason for human action, i.e. the
reaction of the society to authoritarian rules designates as legal norms. Social
interactions are, therefore, the consequence of the authoritarian character of
rules setin legal norms. There is also a need to point out to the necessity of ex-
istence of reasons (rules - legal norms); otherwise, the social life would be in
defect (Coleman, et al,, 2004: 15). In this context, the legal norm (rule), the law
or reason to act is like a legal remedy for all defects, as well as potential defects
that may arise in social interactions. If the focus is on social relations, and law
is observed as a social phenomenon exclusively, social relations become a tan-
gible substrate of the law, including the ones creating negative effect (such as
social conflict); thus, social existence impacts the law and, in this regard, it is
autonomous and formalized through legal norms. Therefore, the conclusion is
drawn that “every instance included in the general life of the society is, at the
same time, to the same extent, included in the law” (Coleman, et al., 2004: 15).

Through the observation of the relationship between the law and the society,
sociology of law analyzes in detail and emphasizes the source, goals and func-
tions of the law in the society. Three important elements of law are produced in
such a manner: social relations, values, and norms as ingredients (elements) of
the law, which are concurrently sources of law. Hence, social relations are tan-
gible sources of law; legal values are ethical sources of law; and legal norms are
the formal sources of law (Viskovi¢, 1981a: 83). However, not all social relation-
ships are subject of jurist’s experience, only the ones that allow the possibility
of public control and physical coercion, and include a conflict of interest that
endangers current social systems. Conflicts that arise from relationships that
satisfy foundational natural and social needs and interests of men (biological,
economic, political) are crucial for social systems (Viskovi¢, 1981a: 83).

Law is studied by applying sociology of law through analysis of social relations,
rather than legal norms, given that “the life of law is not managed by logic, but
by the experience of social existence”, and given thatlegal terms are relative and
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interpretation technique of the law must consider social group conflicts (Gur-
vitch, 1963: 188). “Sociology of law considers the law as a socially conditioned
phenomenon, finding that it should not be reduced to a system of norms, but
considered with its social dimension, within its structure. Legal science owes a
special debt towards the sociology of law in the analysis of moral and customary
norms as the most significant ones for the legal phenomenon” (Medar, 2019: 235).

Thus, social relations are marked as a tangible basis of the law. Still, general so-
ciology-of-law aspectrequires integral approach to studying law, which implies
examining law as social reality, by applying two methods: internal - substantive
(content of the law); and external - normative (elements comprising legal norm).

4. Sociology of law in the process of socially more responsible
interpretation of law

The areas of lawmaking and application of law are actually issues of court prac-
tice that “can be studied from different aspects, for example, when we research
the impact of different social factors to the decision making process of judges,
when we question the impact of sociological expertise (knowledge sociology
provides on the society) to the application of law, when we explore the position
of the judiciary within the system of separation of power, when we study social
position of judges and its impact to ruling, when we direct our attention from a
subjective but actually socio-psychological aspect to other participants in the
court proceedings (litigators, victims, perpetrators, jurors, prosecutors, defense
lawyers), etc.” (Bovan, 2014b: 117). In court practice, it is sociology, actually,
that examines the social, psychological and natural factors in the procedure of
creating and applying law that jointly influence the formation of alegal concept.
Creating a legal norm requires the application of traditional and natural law
since natural law is universal, timeless, ever-present, imminent, all-human, and
does notrecognize limitations in territorial, racial, religious sense. Natural law,
therefore, knows no class since it is supranational, super-positive, original and
serving justice and man, not injustice and arbitrariness. Therefore, it is impor-
tant for the positive law to ideologically always rely on natural law, to be able
to consider it the law beneficial for a country or society. In this sense, sociology
oflaw is a separate type of sociology that explores the relationship between the
society and the law. However, this is an abstract, evasive and imprecise under-
standing, which is presentin literature in different forms, where it is stated that
sociology of law studies the social side of the law, law as a social phenomenon,
social basis of the law, impact of the society on the law, etc. (Bovan, 2014b: 131).

Social variability and dynamics must be taken into account in the process of set-
ting legal norms, amending them in line with social changes, where they mustbe
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aligned with social changes regardless of the fact such changes are the results of
evolution or revolution. In addition to legal norms, moral norms are also prone
to an extent of transformation (Perovi¢, 1975: 163). Moral norms essentially fol-
low the variability of social cohesion determined by time and space, consider-
ing that “time and space are the most obvious phenomenon, never questioned”
(Luki¢, 1992: 54). In this sense, as Kant stipulates, time and space are phenom-
ena a priori that render thinking about the world without it unthinkable, since
time is the measure of duration, existence, ideas and the world. True example
of the law as a social phenomenon is the positive law as a purely social concept
since it is valid for a certain society (among people), it exists in human mind
and regulates human behavior. Therefore, the law cannot be observed only as
a normative or ideal concept that exists on its own and for itself since it exists
among the people, in the minds of people and for the people. The magnitude of
the connection between the law and the society may be seen in the example
of creating the legal norm, when observing the norm creator and considering
that he/she is part of the society, part of a certain social culture, part of current
law; so, in the process of norm creation, the law is building on the creator in a
positive or negative sense. Both the normative and the sociological method are
mandatory in studying such a phenomenon.

Sociology of law has been created on the basis of two completely different stand-
points on the society: a) consensual sociological theories, where the society is
based and maintained on the basis of organic solidarity or consensus on inter-
ests or values among people, and b) conflicting sociological theories, proving
that the society is based and maintained by coercive regulation of the conflict
in values and interests among the members of unequal ruling and non-ruling so-
cial classes and layers. Keeping in mind that the subject of research determines
the method of research, when studying law, all theoretical presumptions and
technical procedures that enable insight and practical processing of specific and
necessary subjects of experience of jurists are considered (Viskovi¢, 1980: 3).

The law is a specific social concept and should be reviewed integrally, given that
its essence/substance comes from the mutual relationship between the law and
the society, and the function of law in the society, but also the function of soci-
ety within the law, since the law has a function of social control. In this sense,
sociology of law, as a type of causal-explanatory discipline that studies the law
empirically, determines causal but also non-causal rules (functional, develop-
mental, etc.) of the law as acting phenomenon (Luki¢, 1965: 35).

The fact remains that every science uses a method, including a path that will
be used to implement its disciplinary findings in the scientific theory and a
manner to resolve research tasks. However, most sciences rarely use only one
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specific research method; instead, a number of scientific methods are used to
organize scientific activity. Thus, the sociological and the normative method
complement each other, support each other and share the same function, even
though they are essentially different (one being realistic and the other idealis-
tic). “Considering the fact that the goal of scientific activity is gaining knowl-
edge, the scientific method is an element of internal structure of science that
shows us how the knowledge is gained, that is, how to perform scientific activ-
ity” (Bovan, 2014a: 18).

However, in literature, this method is very frequently counterbalanced with its
technical element, when the method includes only different techniques of data
collecting and processing; these techniques are often called scientific method in
a narrow sense (Bovan, 2014a:18). Finally, these are specific procedures, tools
that we use to detect properties of the subject, which is the purpose of scien-
tific research (Luki¢, 1975: 47-48). The normative method studies the law as
an isolated spiritual creation, outside time and space, but it must consider that
law carries social elements in addition to its normative structure. The essence
of the normative method is to discover content through interpretation, i.e. the
true and accurate meaning of the legal norm (Mitrovi¢, Bovan, 2012: 333), its
logical nature, elements comprising it, manner in which such elements are con-
nected into a norm, and to explore the relation between the norms (legal effect
and hierarchy between norms) and how the norms are linked into a legal order
(Mitrovi¢, Bovan, 2012: 334). Still, the normative method fails to scientifically
explain the law and the relation between the law and the society, or the law and
the state; thus, the role of the legal method is more descriptive in nature. The so-
ciology of law will find its purpose only if the law is observed in a narrow sense
(as a sum of legal norms) and, in this case, it will try to determine the law as a
normative concept that is created under the impact of a number of social phe-
nomena. This explains the way the law actually works, as well as the efficiency
factors, the accomplished goals, and the effect it has on the society. This means
that sociology of law is interested in the effect of legal norms on the society, and
the causes leading to partial or full (non)implementation of legal norms in the
society. Sociology of law is deals with social powers that influence the creation
of legal norms and their interpretation as interests set by norms, represented
by dominant social groups. Due to sociology of law, we can learn why the state
and the law are in the condition they are in, and what impacts their nature; so,
its application is necessary in examining the relations between the law and the
society, creating a clear and full image of social phenomena, processes and their
impact on the law, which is of utmost importance for the legal theory (science)
and legal practice.
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Sociology of law observes and explores real phenomena, such as human reac-
tions to the presented model of behavior given through the norm. When com-
paring the code of conduct in a legal norm and individual awareness of such a
rule, there is often dissonance between what should be (rights and obligations
in the legal norm) and what is (legal consciousness of individuals). To detect the
differences between the normative and the real (i.e. the ideal and the real) that
cause dissonance, the participation of sociology of law is mandatory since it shall
detect the norm as a social reality, where the norm is an ideal concept; hence, it
is necessary to involve the legal method in the research process. The difference
determined by legal dogma provides tasks for sociology of law to determine the
origin of such differences. The task of sociology of law is not extremely difficult
in this case, since it is easy to see the difference between the law in writing and
in social reality. Thus, one can detect differences between the current (written)
law and the real current law (the one that is actually applied).

If we were to exclude sociology of law from the procedure of law interpretation,
the law would be observed as an absolutely ideal concept that exists outside of
time and space, and has no beginning or end, no cause of origin, no purpose of
existence and, thus, no significance. There are questions that cannot be answered
by sociology of law, such as the content and elements of a legal norm, given that
norms are ideal, and that sociology of law as an exact legal science participates in
the process of studying the content of a legal norm after the norm is announced,
by examining what real factors conditioned the content of the norm.

Sociology of law manages to explore how the content of the norm is reflected
on the social cohesion, when the legal method discovers the content of the legal
norm. As the legal norm has a class character (i.e. since it achieves a certain so-
cial goal through its social function), we can speak of the social impact on the
content of the norm, and vice-versa. Sociology of law explores social factors that
shape the content of the legal norm and considers complete social situation that
the law regulates; then, in an effort to grasp the real meaning of the legal norm,
itinspects the dominant social interests that guide the creation of the law.

Since legal norms are the means for regulating pre-normative legal relations for
the accomplishment of important interest and goals of the ruling social groups,
legal actions that are favorable for the ruling group are classified as norms on
obligations and authorities, while the ones that are unfavorable for the given
group are designated as offences, which are subject to sanctions. In this sense,
the law is a system of state and social norms that are used to coercively direct
the most important and the most conflicting relations between individuals for
the accomplishment of peace, security, justice and other socially dominant val-
ues (Viskovi¢, 2001: 117).
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Therefore, the structure of the legal norm will not be defined by the logical idea,
by social circumstances, power struggle, goals and interests of the society, where
the social relations shaped by the norm becomes positive law including all the
aforesaid substrates of the social cohesion. Therefore, the procedure of inter-
preting and applying the law by the judiciary begins with a process of collecting
and processing facts, followed by classification and determination of such facts
with the goal of rendering the final decision. After fact processing, the court
proceeds to the assessment procedure, which entails the process of connecting
facts and assessing the significance of facts in view of resolving the case at is-
sue. Linking and assessing, as well as the interpretation of facts, is impossible
without sociological conclusions the judge uses in decision making. Every judge
is fully aware of the importance of appropriate judicial experience in rendering
the final judicial decision (Riithers, 1999: 377).

Having in mind that the criteria of interpretation is in the mind of the inter-
preter, as Hassemer stated (Riithers, 2009/1: 253-283), even in routine cases
the judge must practice caution in decision making, being aware that the deci-
sion may significantly affect the participants in court proceedings. The court
decision cannot be fully free; in order to avoid arbitrary decision making, it is
necessary to the judicial authority has to be correlated with the legal method
of free judicial assessment. As the interpreter, the judge must consider all the
circumstances of the current social atmosphere and maintain the opinion of the
creator of the legal norm because, as noted by A. Boeckh, constant interpreta-
tion of the legislator’s wording and intention is mandatory (Boeckh, 1877: 11).

Therefore, justice will be done only if the court decision has been made with
just cause and purpose for the dominant social group. This is confirmed by law
as a social concept which was formed by enacting legal norms based on social
order as a socially more responsible system.

5. Conclusion

As a complex social phenomenon shaped with norms, the law has a temporal and
spatial framework; as such, itis determined by complex structure (legal norms)
as well as complex substance (social relations). For this reason, the studying
of law requires special approach which enables to unify all the dimensions of
law: norms, values, and social dimension. Law, as a social concept, is a subject
matter of study of sociology, which has engendered all the research techniques
and principles on the analysis of social interactions within the concept of social
cohesion (i.e. under the impact of the existential conditions of life). In the very
integration of social relations, law is created as a complex social concept; the
unbreakable connection between the law and the society can be viewed from
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the sociology-of-law perspective, according to which the law is a special set of
social processes shaped by legal norms.

The significance of sociology of law is in the research of social factors that shape
the content of the law by examining dominant social values that regulate the law
as the state order of norms. Law, as a social concept, has its social rules, based
on which it regulates underlying relationships and processes. Still, in order to
investigate the functional rules of the law as the acting social phenomenon, it
is necessary to use the findings of sociology of law which will successfully, sys-
tematically and empirically explore the legal rules and verify the law through
a more socially responsible state system.
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Asnekcandpa Mumposuh,

Acucmenm IlpasHoz akyamema,
Yuueepsumem y llpuwmuHu,

ca ceduwmenm y Kocosckoj Mumposuyu

COLIHOJIOI'uJA IIPABA KAO IIPETIIOCTABKA /IPYHITBEHE
O/JIrOBOPHOCTH Y HHTEPIIPETALIHJHU ITPABA

Ancmpakm

Osaj pad uma 3a yuse da ucmakHe meopujcku U NPakmMuyHu 3Ha4aj coyuo.iozuje
npasay noysodaHujem nocmynky cmeapared u hpumeHe npasd, a wmo yjedHo npem-
nocmass/va U 606 N03HA8Are dpyumaeeHe cmeapHocmu (00HOC cHaza, uHmepeca u
nompe6a dpywmea) u camum mum yg8odu gehu cmeneH dpyumeeHe 002080pHOCMU
Yy npasHoj uHmephpemayuju. Y mom KoHmekcmy, 3acmyna ce cmas da coyuoio2uja
npasa nymem cgeoje meopujcko - memodoiouke naamgopme, 00HOCHO npumeHe
coyuo/sI0wKo2 Memoda, nocmas./ba npemnocmasky eehe dpywmeeHne 002080pHO-
cmu y obsiacmu cmeaparea u npumeHe npasad. 3ak/asyuak je da eeha npumeHa co-
yuo02uje npasa y npasHoj uHmepnpemayuju omozyhasa noyzdamujy gopmyna-
Yujy npasHux HOpMu Kao npasHo cybaumupaHe opywmeeHe cmeapHocmu u mume
nomephyje npaso kao dpyumeeHo 002080pHuUju dpxicasHu cucmem. Hajzad, mosice
ce KOHCmMamosamu 0a ce y npasHoj uHmepnpemayuju dpywimeeHa 002080pHOCM
He Modce hocmampamu MuMo npasHe odzo08opHocmu, eeh ce y caom jeduncmay
cynpomHocmu oHe mMopajy MehycobHo npemnocmasssamu, a mume u nomapdumu
npagy cywmuHy npasd Kpo3 ymuaumapHy npupody coyuo/o2uje npasa y npagHoj
meopuju u npasHoj Npakcu.

KmyuHe peuu: coyuosozuja npasa, uHmepnpemayuja npasa, opywmeeHa 0deo-
80pHOCM, NPaAgO.

136



OAE/bAKII / SECTION II







Dr. sc. Sedad Dedi¢* UDK: 321.011
Docent Pravnog fakulteta, 342.51
Univerzitet u Zenici, Bosna i Hercegovina 351.9
Dr. sc. Ajdin Huseinspahié?

Docent Pravnog fakulteta,

Univerzitet u Zenici, Bosna i Hercegovina

DRUSTVENA I PRAVNA ODGOVORNOST
U VRSENJU UPRAVNE VLASTI

Apstrakt: Trisu kljucna elementa svake drZave: njena teritorija, stanovnistvo
i suverena vlast. lako su sva tri elementa vaZna za efikasno i svrsishodno
funkcionisanje moderne drZave u radu koji je pred vama razmatrat ¢emo
pitanje odnosa stanovnistva i vlasti, tj. odnos i poziciju naroda kao izvora
suvereniteta i odnos i poziciju predstavnika izvrsne/upravne vlasti kao
nosilaca delegiranog narodnog suvereniteta. Ta epohalna transformacija
mo¢i u demokratsku vlast, a posredstvom pravnog sistema koji podrazu-
mijeva postojanje kako skupa prava i duznosti tako i skupa ovlastenja i
odgovornosti, oznacila je pocetak kraja samovoljnog, diktatorskog i nehu-
manog koristenja datog drustvenog poloZaja od strane pojedinaca, bilo da
je on naslijeden ili stecen na drugi nacin. Postepenom evolucijom pravno-
politickog razvoja drustva viadar pojedinac ili grupa pojedinaca cija je
uloga dolazila do izraZaja kroz oligarhijski, aristokratski, plutokratski i
dr. oblik politickog sistema, gubili su na znacaju u procesu sazrijevanja
demokratije i demokratskih institucija, a $to je svakako podrazumijevalo
promjenu u shvatanju koncepta suverenosti i izgradnju novog koncepta
pravno-politicke odgovornosti. U tim i takvim okolnostima narod je u cilju
svrsishodnijeg i sigurnijeg koristenja suvereniteta isti prenio na organe
viasti kojoj daju legitimitet i legalitet birajuci ih demokratski neposredno
i posredno da bi bili servis gradanima u skladu sa unaprijed definisanim
propisima. Shodno tome, u modernom vremenu u demokratskim drustvima
uvijek aktuelno je pitanje ostvarivanja svrhe postojanja konketnog organa
i odgovornosti u radu izabranih i imenovanih lica unutar organa vlasti, a
posebno izvrsnoj/upravnoj vlasti. Ustavom i zakonima je propisan uticaj,
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monitoring svrhovitosti postojanja odredenog organa, moguénost kontrole
i unapredenja rada u organu uprave, javnoj ustanovi ili javnom preduzecu
koje su osnovala tijela odredenog administrativno-teritorijalnog nivoa
viasti. Na rad organa vlasti, odnosno javnih ustanova i javnih preduze(a,
posredni uticaj imaju i gradani putem svojih predstavnika u zakonodavnim
tijelima, i to putem zastupnickih pitanja i inicijativa istog nivoa vlasti, jer
zakonodavna tijela putem zakona kojim osnivaju organe uprave, javna
preduzeda i institucije sa javnim ovlastenjima planiraju troskove za te
organe, definisu ciljeve, potrebe i uspostavljanje nacina i djelokruga rada
kao i rokove za realizaciju poslova u organima uprave. Znacajni troskovi,
definisani ciljevi i javni interes namecu kontinuiranu obavezu provjere
drus$tvene i pravne odgovornosti u radu navedenih organa.

Kljucéne rijeci: suverenitet, vlast, narod, izvrsna vlast, javna uprava,
drustvena odgovornost, pravna odgovornost.

1. Uvod

Tri su kljucna elementa svake drzave: njena teritorija, stanovnistvo i suverena
vlast. lako su sva tri elementa vazna za efikasno i svrsishodno funkcionisanje
moderne drzave u radu koji je pred vama razmatrat ¢emo pitanje drustvene i
pravne odgovornosti odnosa gradana i vlasti, tj. odnos i poziciju naroda kao
izvora suvereniteta i odnos i poziciju predstavnika izvrSne/upravne vlasti kao
nosilaca delegiranog narodnog suvereniteta. Ta epohalna transformacija mo¢i
vladara u demokratsku vlast, a posredstvom pravnog sistema koji podrazumi-
jeva postojanje kako skupa prava i duznosti tako i skupa ovlastenja i odgovorno-
sti, oznacila je pocetak kraja samovoljnog, diktatorskog i nehumanog koristenja
datog drustvenog polozaja od strane pojedinacaigrupa, bilo da je on naslijeden
ili stecen na drugi nacin. Postepenom evolucijom pravno-politickog razvoja
drustva vladar pojedinac ili grupa pojedinaca ¢ija je uloga dolazila do izrazaja
kroz oligarhijski, aristokratski, plutokratskii dr. oblik politickog sistema, gubili
su na znacaju u procesu sazrijevanja demokratije i demokratskih institucija, a
Sto je svakako podrazumijevalo promjenu u shvatanju koncepta suverenosti i
izgradnju novog koncepta pravno-politicke odgovornosti.

Javnu upravu moZemo posmatratiikao rezultat interakcije prava, politike i pro-
vodenja planiranih politika u uspostavljanju sistema drZavnog servisa drustvu.
U tim i takvim okolnostima narod je u cilju svrsishodnijeg i sigurnijeg korisStenja
suvereniteta isti prenio na organe vlasti kojoj daju legitimitet i legalitet birajuéi
ih demokratski neposredno i posredno da bi bili servis gradanima u skladu sa
unaprijed definisanim propisima. Shodno tome, u modernom vremenu u demo-
kratskim drusStvima uvijek aktuelno je pitanje ostvarivanja svrhe postojanja
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konkretnog organa i odgovornosti u radu izabranih i imenovanih lica unutar or-
gana vlasti, a posebno izvrsnoj/upravnoj vlasti. Ustavima i zakonima je propisan
uticaj, monitoring svrhovitosti postojanja odredenog organa, moguénost kon-
trole i unapredenja rada u organu uprave, javnoj ustanovi ili javnom preduzecu
koje su osnovala tijela odredenog administrativno-teritorijalnog nivoa vlasti. Na
rad organa vlasti, odnosno javnih ustanovaijavnih preduzeca, posredni uticaj
imaju i gradani putem svojih predstavnika u zakonodavnim tijelima, i to putem
zastupnickih pitanjaiinicijativa istog nivoa vlasti, jer zakonodavna tijela putem
zakona kojim osnivaju organe uprave, javna preduzeca i institucije sa javnim
ovlastenjima planiraju troskove za te organe, definisu ciljeve, potrebe i uspo-
stavljanje nacinai djelokruga rada kao i rokove za realizaciju poslova u organima
uprave. Znacajni troskovi, definisani ciljevi i javni interes namecu kontinuiranu
obavezu provjere drustvene i pravne odgovornosti u radu navedenih organa.

Iako je, kako smo naveli, doSlo do epohalne transformacije mo¢i vladara u demo-
kratsku vlast nikada nije prestalo nastojanje pojedinaca i grupa da uzurpiraju
suverenu vlast naroda nastoje¢i da demokratskim putem stecena ovlastenja
upotrijebe kao da su u poziciji diktatorskih rezima. Imajuéi u vidu dosadasnja
iskustva, takva nastojanja i opasnosti nece ni nestati i to je ¢injenica koja je bila
poseban motivirajuci razlog za pisanje ovog djela kako bi na jednom mjestu, a
istovremeno u okvirima jednog kra¢eg nau¢nog rada obradili vaznosti osnovne
karakteristike politicke i pravne odgovornosti nosioca upravne vlasti, kao i po-
ziciju sudske kontrole rada organa uprave. Zbog spomenute stalne opasnosti od
zloupotreba upravne vlasti suprotno demokratskim standardima i ciljevima
posebno krace poglavlje ¢emo posvetiti vaznosti demokratije kao preduslovu
za odgovorno vrsenje upravne i svake druge vlasti.

2. 0 demokratiji kao preduslovu odgovornosti u vr$enju vlasti

Pretpostavka pitanja odgovornosti opcenito, pa tako i odgovornosti u vrsenju
bilo koje grane vlasti je najuze vezana za oblik politickog sistema unutar drus-
tveno-politicke zajednice. Nema sumnje da je demokratija upravo taj iskustveno
utvrdeno najpozeljniji politicki sistem u okviru kojega je moguce postaviti pita-
nje drustvene i pravne odgovornosti i nosilaca upravne vlasti.

Rije¢ demokratija ima grcke korijene u rije¢i demos - narod i kratein - vladati. U
moru definicija koje teZe za Sto preciznijim odredenjem pojma demokratije jako
je teSko pronaci univerzalnu definiciju njenog pojma s obzirom na ¢injenicu da
je kao politicko uredenje prosla kroz razlicita historijska razdoblja i doZivjela
stanovite transformacije u svakom od njih. U najve¢em broju poznatih definicija
i pokusSaja Sto preciznijeg odredenja supstrata, demokratija se shvata najprije
kao vladavina naroda, kao izvorista suvereniteta, a zatim kao sistem u kojem
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vlast ostvaruju svi gradani preko svojih slobodno izabranih predstavnika. Na
tom tragu demokratija se shvata kao sistem u kojem vlada veéina uz postivanje
individualnih prava, odnosno kao sistem u kojem je zaStita ljudskih sloboda in-
stitucionalizovana, a sve s ciljem eliminisanja samovolje $to je posebno vazno
kada govorimo o upravnoj vlasti koja je po prirodi svog posla u svakodnevnoj
komunikaciji sa gradanima kroz servisiranje njihovih potreba. To je sistem u
kojem se Stite osnovna ljudska prava, provode redovni slobodni i fer izbori, po-
stoji vladavina prava koja svim gradanima pruZza jednaku pravnu zastitu, u ko-
jem je vlast decentralizovana na regionalni i lokalni nivo, u kojem gradani imaju
odgovornost da ucestvuju u politickom sistemu, koji je posvecen vrijednostima
vladavine prava, transparentnosti u vrS§enju vlasti, tolerancije, saradnje i kom-
promisa (Krivokapi¢, 2016:34).

Navedeno shvatanje demokratije iako odrazava njen utopijski karakter subli-
mira njene vrijednosti. Ideja demokratije utemeljena je joS u anti¢koj Grckoj u
periodu od 500 do 330. g. prije nove ere. Tadasnji gr¢ki polisi su predstavljali
politicki i ekonomski nezavisno gradanstvo. Sami gradani, ¢ije pojimanje se uve-
liko razlikuje u starom, srednjem i novom vijeku, su ¢inili narodnu skupstinu
(ecclesia) ucestvujuéi u vrsenju javnih poslova. Odluke koje su bile usvajane na
atinskoj skupstini bile su odraz pune saglasnosti svih koji u¢estvuju, a odnosile
su se na sve gradanem tj. na sve slobodne gradane koji su zapravo predstavljali
refleksiju drzave, tako da nije bilo ni potrebno formiranje nekog predstavnic-
kog tijela. Direktna demokratija kakvu je historija zabiljeZila u Atini zapravo je
svojevrsna utopija. Ona predstavlja takav okvir za konstituisanje politicke vla-
sti, koji je tu vlast ucinio javnom, a osnovne drustvene odnose ucinio politickim
odnosima (Pobri¢, 2000:172).

Ovakva historijska iskustva neposredne demokratija je primjer njenog najci-
S¢eg, utopijskog, oblika u kojem se pripadnici jedne drustvene zajednice, Sto je
u biti narod, okupe na odredenom mjestu i donose odluke, u kojem slucaju je
narod predstavljao zakonodavnu vlast. Ovakav nac¢in drustvene organizacije u
danasnjim uslovima mogao bi odgovarati manjim gradovima, kakvi su bili greki
polisi, gdje bi se na trgu okupili svi slobodni gradani donosec¢i odluke od javnog
interesa. Medutim, ¢injenica da je veliki broj ljudi bio iskljucen iz vlasti, prema
Tiliju stvara sumnju, dali se grcki polisi mogu nazvati demokratskim, uz pitanje
da li su svi ljudi jednako kvalifikovani da vladaju. Pristalice ideja stvaralastva
zastupaju ideju da drZzavom treba da upravljaju samo sposobni stvaraoci koji su
politi¢ki kompetentni, moralno jaki, posjeduju filozofsko i instrumentalno zna-
nje. Zbog toga, smatra Dal, narod ne moZe da upravlja drzavom, jer nije kompe-
tentan. Narod mozda zna koji su njegovi interesi i potrebe, ali on ne zna kako da
ih ostvarii Sta treba da radi da bi postigao postavljene ciljeve. Pored ocjene da
je grcka demokratija bila vise ekskluzivna nego inkluzivna, negativnosti ovog
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oblika demokratije teoreticari prepoznaju i u pojimanju same demokratije od
strane njenih gradana. Gradani su demokratiju, naime, vezivali samo za polis
kojem su pripadali (Krivokapi¢, 2016:33).

Medutim, u danasnjim drzavnim organizacijama nemoguce je okupiti sve gra-
dane koji mogu da obavljaju javne poslove na jednom mjestu. To bi bilo mogucée
jedino na nivou jedinica lokalne samouprave i to onih sa manjom populacijom,
kao Sto su skupovi gradana u Sjedinjenim Americkim Drzavama, tzv. town-mee-
ting ili gradsko okupljanje u gradovima sa malom populacijom. Sli¢no postojiiu
Engleskoj u najnizim jedinicama lokalne samouprave (Hasanovi¢, 2019).

Dok se pojam moderne demokratije vezuje za ravnopravno ucesce svih gradana
u vlasti, u grékim polisima kao Sto je ve¢ prethodno navedeno to se odnosilo
samo na slobodne muskarce. Oni su imali gradanski status i kao takvi su pred-
stavljali demos. Robovi, Zene, ljudi bez imovine, nepismeni koji su Cinili veliki dio
grcke populacije, bili su potpuno iskljuceni iz svakog oblika vlasti i moguénosti
odlucivanja. (Krivokapi¢, 2016:32-33) U atinskoj demokratiji vazio je princip:
gradani su jednaki, ali nisu svi gradani. Medutim i pored svega navedenog ve-
¢ina teoreticara smatra da je atinska demokratija sa svim svojim karakteristi-
kama, od kojih su neki danas i neprihvatljivi ipak kolijevka danasnje moderne
demokratije. (Krivokapi¢, 2016:33)

Paralelno sa grckom razvijala se i rimska demokratija ¢ija su osnovna obiljezja
bila identi¢na atinskoj demokratiji. ,Rimska demokratija je vremenom postala
neodrziva zbog teritorijalnog Sirenja rimske republike i nemoguénosti da se ista
primjenjuje na osvojenom prostoru, pa se tako i ugasila, usljed ucestalih gradan-
skih nemira, ratova i pojave korupcije.“ (Krivokapi¢, 2016:32-33)

Nastanak modernog oblika demokratije vezuje se za period XVIII i XIX vijeka, od-
nosno za period djelovanja prirodnog prava i evropskog prosvjetiteljstva, a njene
temelje uspostavili su J. Lock i ].J. Ruso. Zahvaljuju¢i Locku koji je apsorbovao
najbolje iz politickih shvatanja Aristotela individualizam, konstitucionalizam,
postovanje slobode i prava pojedinca bivaju sve vise isticane kao autenti¢ne de-
mokratske vrijednosti. (Miljevi¢, DZami¢, 2011:148) Pored njih i Ruso je postavio
i razvio koncepciju narodnog suvereniteta i udario temelje neposrednoj demo-
kratiji piSuc¢i o tome u svom kapitalnom djelu Drustveni ugovor. On je zastupao
ideju potpune neposredne demokratije, $to je u danasnjim uvjetima politickog
zivota nerealno oc¢ekivati. (Cizmié¢, 2020:26) Neposredna demokratija je takav
oblik demokratije gdje je politicka mo¢ skoncentrisana u rukama gradana sa
legitimnim pravom glasa. Putem referenduma ili nekog drugog oblika direktne
demokratije (pravo na peticiju, plebiscit) oni samostalno i nezavisno donose
odluke o konkretnim pitanjima koja se ticu javnog i politickog Zivota. Osnovni
cilj neposredne demokratije jeste ukljucivanje Sto veceg broja ljudi u kreiranje
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politickog ambijenta koji bi mogao u Sto vecoj mjeri rijesiti njihove potrebe i
poboljsati drustveni polozaj. Uzimajuci ucesce u politickim procesima, proce-
sima donoS$enja zakona svakom gradaninu se pruza moguénost da javno iznese
svoje misljenje koje moze bitno uticati na sadrzaj odredenog zakona ili nekog
drugog pravnog akta kojim se ureduje i regulira nacin Zivota i uspostavlja red
udrustvu. To je istovremeno i prilika da svaki gradanin pozove na odgovornost
nosioce vlasti, bilo da ih svojim aktivizmom usmjerava ka donoSenju op¢ekori-
snih odluka ili njihovom propitivanju. (Kari¢, Joldi¢, 2015:75)

Neposredna demokracija prema Rousseau, Franklinu i Jeffersonu trazi mak-
simum odgovornosti, narodnu participaciju, povjerenje u narod, samoupravu
i vladavinu naroda. Ustavna inicijativa i referendum na razini federacije omo-
gucavaju da se glas biraca jasnije Cuje te stvorili snazniji osjecaj politicke od-
govornosti predstavnika. (Kostadinov, Bari¢, 2007:659-678) Oblici u kojima se
neposredna demokratija ispoljava, u kombinaciji sa predstavni¢ckom i koji su
kao takvi i u praksi primjenjivi su: narodna inicijativa, pravo peticije, narodni
veto, plebiscit i referendum. Za nas rad su od posebnog interesa plebiscit i refe-
rendum kao oblici neposredne demokratije koji omogucavaju svojevrstan oblik
kontrole vlasti i njihovog pozivanja na odgovornost. ,Plebiscit se upravo naj-
viSe i primjenjivao u francuskoj politi¢koj i ustavnoj praksi, gdje su najbrojniji
primjeri njegovog koristenja upravo bili u 19. i 20 . stoljecu.” (Krkljus, Sarki¢,
1986:167-172) U ustavnopravnoj teoriji plebiscit se tretira kao posebna vrsta
referenduma, a razlike izmedu ova dva instituta su skoro pa neprimjetne. Naime,
dok se kod referendumskog odlucivanja biraci izjasnjavaju o prijedlogu nekog
pravnog akta, odnosno drusStvenog pitanja, kod plebiscita se radi o izglasavanju
povjerenja odredenoj osobi, tako Sto se akti koje ta osoba donosi odobravaju ili
ne. (Cizmi¢, 2020:36)

Na drugoj strani, postoji predstavnicka demokratija koja je danas prisutna u
svim modernim drzavama, a u kojoj se narodna vlast putem demokratskim iz-
bora prenosi nalegalno i legitimno izabrane predstavnike, koji u ime naroda vrse
vlast. Ovim sistemom se ne umanjuje narodni suverenitet, jer su izbori dokaz
da politicka mo¢ i volja dolazi od naroda, koji istu povjerava izabranim pred-
stavnicima. Iz ovog poizilazi da su izabrani vrsioci drzavne vlasti neposredno
odgovorni narodu koji ih je i birao. (Batt, 2006)

3. Upravna vlast, znacaj i uloga

Ideja o podjeli vlasti nastala je na temelju potrebe da se ogranici apsolutna vlast
pojedinca i istovremeno omoguce i zaStite slobode i ljudska prava gradana.
Nacelo o podjeli vlasti je teorijski uobli¢io francuski gradanski mislilac Sarl
Monteskje. U svom djelu ,,0 duhu zakona“ on kaZe da postoje tri grane vlasti:
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zakonodavna, izvrs$na i sudska. Vlast ne moZe, kao u apsolutistic¢koj drZzavi, biti
koncentrisana u rukama jedne li¢nosti poSto iskustvo govori da onaj ko ima svu
vlast, ima i sklonost da je zloupotrijebi. S tim u vezi Monteskje konstatuje: ,Sve bi
bilo izgubljeno ako bi isti ¢ovjekili tijelo prvaka, bilo plemiéa bilo ljudi iz naroda,
vrsili te tri vlasti, naime vlast donoSenja zakona, vlast izvrS§avanja javnih odluka
i vlast sudenja za zlocCine ili u sporovima pojedinaca.” (Monteskje, 2011:128) Za
Monteskjea je najbitnije da jedna vlast zaustavlja drugu, Sto se postiZe na nacin
da se svaku od tri grane vlasti obavlja posebna grupa ljudi. U cilju ostvarivanja
te zamisli, predstavnici naroda vrse zakonodavnu vlast, vladar izvr$nu, a su-
dovi sudsku vlast. Monteskjeov model podjele vlasti nije oStra organizacijska i
funkcionalna podjela izmedu organa koji obavljaju tri osnovne drzavne funkcije,
ve¢ medusobna saradnja i uzajamni nadzor jedne vlasti nad drugom, kako bi se
medusobno ogranicavali i sprecavali da nijedna od njih ne zloupotrijebi vlast
na Stetu sloboda i prava gradana. (Kari¢, Joldi¢, 2015:75)

Historijsko pracenje principa podjele vlasti kod Montesquieua do naseg vre-
mena otkriva evoluciju i transformacije ove formule. Zamisljen kao instrument
garancije gradanskih i politickih sloboda gradana u odnosu na apsolutizam
monarha, princip podjele vlasti presao je razvojni put od sredstva za odbranu
posljednjih ostataka kraljevske vlasti protiv Sirenja burzoaskog principa do
organizacijskog kanona kako za zastitu pojedinca tako i za zasStitu drusStva od
premoci veéinske partije. Dakle, funkcija je tog principa: zastita odredene poli-
ticke vrijednosti koja omogucuje individualizaciju granica njegove vaznosti na
pravome planu. (Baci¢, 1989:168)

Savremena ustavnopravna i politoloska literatura nedvojbeno potvrduju da je od
samih pocetaka moderne drzave podjela vlasti standardni dio njezina ideolos-
kog i organizacijskog aparata. Uzimajuc¢i podjelu vlasti kao temeljni politoloski
pojam (politologischer Grundbegriff) dio je savremene njemacke teorije razvio
novu “smislenu debatu” o podjeli vlasti koja je svoju kona¢nicu dobila u (novoj)
tipologiji teorija o podjeli vlasti. Polaze¢i od stava da nuZna politicka pretpo-
stavka slobodarskog oblikovanja Zivota predst. Kao temeljni pojam modernog
“kompliciranog sistema vladanja” podjela vlasti ne oznac¢ava samo apstraktni
pojedinacni problem kao $to je npr. funkcionalno i personalno dijeljenje izmedu
legislative i egzekutive ili dijeljenje unutar legislative. Potonje predstavlja samo
podjelu vlasti u uzem smislu. U Sirem smislu podjela vlasti u modernoj diskusiji
prije svega oznacava temeljni princip politickog oblikovanja vlasti, naime in-
stitucionalizirano osiguranje pravno-drzavne obaveznosti normi - prije svega
garanciju neotudivih osnovnih prava - posredstvom onoga rasclanjivanja koje
ogranicava vlast te uzajamne kontrole najvisih instanci, kao i aktiviranje cje-
lokupnog gradanstva, da bi se jedan izvrSeni, mogudéi trajni proces integracije
ozbiljio kao cjelina koja osigurava slobodu. (Baci¢, 1989:168)
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»Politicka sloboda jednog gradanina sastoji se u onoj mirno¢i duha koja potjece
iz spoznaje svakoga o svojoj sigurnosti. A da bi se ona posjedovala, neophodno
je da organizacija drustva bude takva da se njome osigura gradanima da se ne
moraju bojati drugih gradana.” (Montesquieu, 1951:394) Polaze(i s tog staja-
liSta, on zakljucuje da politicka sloboda moZe postojati samo pod umjerenim
oblicima vladavine, ako se u njima ne zloupotrebljava vlast. Odredivsi pojam
politicke s lobode i polilicku sredinu u kojoj se ona moZe razvijati, Montesquieu
rasclanj uje razloge i mogucnosti zloupotrebe vlasti. On piSe: , Ali, vjecno je
iskustvo da je svaki ¢ovjek koji ima vlast sklon da je zloupotrijebi. U tome ide
sve dok moZe. Ko bi to rekao: i sama vrlina mora imati granicc“. (Montesquieu,
1951:394) Ovo Montesquieuovo zapazanje neprestano se potvrduje u politickoj
povijesti i stoga on iz te spoznaje zak ljuCuje slijedece: ,da se vlast ne bi mogla
zloupotrebljavati, neophodno je da vlast poretkom stvari ogranicuje vlast.”
(Montesquieu, 1951:394)

Posto je odredio podjelu vlasti u drzavi (zakonadavna, izvrsna i sudska) i funk-
cije koje obavlja svaka od njih (donoSenje i mijenjanje zakona, odlucivanje o
ratu i miru, kaznjavanje zlocina i rjeSavanje sporova izmedu pojedinaca), Mon-
tesquieu, polazi od zastite politicke slobode pojedinca, a imajuc¢i napore u vidu
ogranicenje apsolutne monarhije njegova vremena u Francuskoj, trazi njihovu
diobu. Kad jedna osobaiili tijelo obavlja poslove zakonodavne i izvrsne vlasti, po
njegovu misljenju, nema slobode. Isti je slucaj ako sudska vlast nije odvoje na od
zakonodavne i izvrsne, a ,,sve je izgubljeno ako isti Covjek ili isto tijelo glavara,
plemica ili naroda vrsi sve tri vlasti.“ (Montesquieu, 1951:394) Nositelj izvrsne
vlasti, smatra on, mora bili monarh, koji raspolaze i pravom zakonodavne sank-
cije paje tako dijelom i zakonodavni organ, $to znatno mijenja njegovu pocetnu
koncepciju podjele vlasti. Kelsen, tvorac austrijskog Ustava iz 1920. godine, je
jedan od najistaknutijih protivnika podjele vlasti. On smatra da ne postoje tri,
ve¢ samo dvije drZavne funkcije, stvaranje i primjena prava, a one nisu koordi-
nirane, ve¢je jedna nadredena, a druga podredena. Stoga, iako zakonodavni or-
gan ima primat pri donoSenju op¢ih pravnih normi, paje stoga i nadreden svim
drugim organima, jedva se moZe govoriti o ma kakvom odvajanju zakonodav-
stvaidrugih drzavnih funkcija u smislu da bi zakonodavni organ s isklju¢enjem
izvrSnih i sudskih organa bio jedino nadlezan da obavlja tu funkciju. Jednako
bi i odvajanje tzv. izvrsne vlasti od sudske bilo moguce, smatra Kelsen, samo u
vrlo ogranicenoj mjeri. Upravni organi, medutim, poduzimaju odredene radnjc
i donose odredene akte koje ne vrse sudovi. (Sokol, 1992:13-16)

Vremenom, kumulacijom poslova drzave, formiralo se shvatanje da u drzavi ne
postoje samo tri, ve¢ viSe funkcija, te se tako kao dodatna funkcija drzavne vla-
sti javlja upravna vlast, koja je inkorporisana u izvr$nu vlast. U ranim fazama
podjele i imenovanja vlasti, upravna vlast je zauzimala ravnopravno mjesto, po-
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red zakonodavne i sudske. U tom smislu, uprava ima karakter sluzbe u okviru
izvrsne vlasti. Na osnovu principa podjele vlasti, uprava se vezuje za drzavu i
odreduje kao jednu od tzv. pravnih funkcija drZave. Kako je djelatnost drZzave
u vrsenju politicke vlasti regulisana pravom, to su i uprava (egzekutiva), u vidu
upravne funkcije, vidi kao jedna posebna pravna funkcija drzavne vlasti. (Di-
mitrijevi¢, 2008:71)

Posmatrano etimoloski, rije¢ uprava potice od latinske rijeci administrato, Sto
znaci znaci upravljanje, vodenje, pomaganje, pomo¢, odnosno od rije¢i admi-
nistrare Sto znaci upravljati, izvrSavati, vrsiti javnu sluzbu. U italijanskom je-
ziku u upotrebi je rije¢ administrazione, u ruskom upravlenie, a u francuskom
administration. Sve ove rijeci su sa razli¢itim, kako glavnim, tako i sporednim
znacenjima. (Pusi¢, 1993:5) RijeC uprava nalazi se u svim slovenskim jezicima i
ima viSe znacenja koja se izvlace iz smisla imenice i glagola upravljati. Nacelno,
pojmovi uprava i administracija su sinonimi, s tim da je pojam uprava Sireg
znacenja, poSto se pojam administracija svodi na oznac¢avanje odredenih struc-
nih i tehni¢kih sluzbi. Cesto uz termin uprava biva uporijebljen prefiks javna
pri ¢emu se pravi jasna distinkcija izmedu javnih drzavnih sluzbi u odnosu na
administraciju u privrednim preduzeéima, bankama ili nekim privatnim insti-
tucijama (business administration). Takode, javna uprava obuhvata i nedrzavne
organizacione oblike, vrSioce upravnih djelatnosti kojima su od strane drZzave
povjerena javna ovlasc¢enja. (Vranjes, 2014:188)

Dok je organizacioni pojam uprave vezan za subjekte (organe) i organizacije
koje vrse poslove uprave funkcionalno odredenje uprave obuhvata funkcionalno
odredenje uprave u formalnom smislu i funkcionalno odredenje uprave u mate-
rijalnom smislu. Funkcionalno odredenje uprave u formalnom smislu obuhvata
odredenje uprave na osnovu nekih spoljnih determinanti kao $to su: organi i
organizacije koje ¢ine upravu, nac¢in rada organa uprave, formu upravnih akata,
postupak vrsenja upravne djelatnosti, oblike kontrole rada uprave i posebna
pravila odgovornosti za Stetu koju uprava nanese u svome radu gradanima,
tj. fizickim i pravnim licima. S druge strane, funkcionalno odredenje uprave u
materijalnom smislu polazi od nekih unutrasnjih obiljeZja upravne aktivnosti.
(Vranjes, 2014:189)

»Pravna nacela, pravni standardi, pravne norme i pravna pravila sacinjavaju
regulativnu pravnu gradu, dok se kao pravotvoracki izvori (kauza i unutarnja
koncepcija pravnih akata) javljaju razumska interpretacija pravnih pravila i
pravnih principa, politicka ocjena cjelishodnosti, upravna ocjena cjelishodnosti
i slobodna volja.“ (Prica, 2018:108)

Sustina shvatanja uprave kao drZavne vlasti sastoji se u odredenju upravne
djelatnosti kao autoritativne volje politicke vlasti, te da svako izvrSenje zakona
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nalaZe koris¢enje autoritativnih ovlaSéenja, pri ¢emu se drzava, odnosno vlast,
koristi monopolom legalnih sredstava prisile demonstrirajuci pri tome pravo jace
strane. Pri tome, drZava je ta koja izdaje zadatke, naredenja i zabrane, dozvole i
odobrenja, pri ¢emu ima poziciju nadredenog, dok, s druge strane, gradani imaju
podredenu poziciju i pot€injeni su drZavi. U takvoj situaciji, aktivnosti uprave,
dakle, javljaju se kao autoritativne aktivnosti izricanja zapovijesti i ogranicenja,
odnosno primjene prinude. (Lili¢, 2009:46) Koncepcija uprave kao javne sluzbe
potice iz francuskog pravnog sistema. Najdosljednije shvatanje uprave kao javne
sluZbe promovisao je francuski pravni teoreti¢ar Leon Digi. Po njemu, drzava
treba da vrsi poslove kao javne sluzbe, umjesto da vrsi vlast. (Vranjes, 2014:190)

Savremena misao o potrebi razdvajanja upravljanja od vladanja se javlja pocet-
kom XIX vijeka sa idejom da ,vladanje ljudima treba treba da bude zamijenjeno
upravljanjem stvarima.” (Saint-Simon, 1979:206...) Ideja da upravljanje treba
zamijeniti vladanje posebno je uobliceno pocetkom XX vijeka, u okviru solidari-
sticke koncepcije socijal-funkcionalista o upravi kao vrsiocu upravne djelatnosti
ijavnih sluzbi. Shodno tome, uprava viSe nije samo dio drzave kao organizacije sa
tzv. monopolom fizicke sile i prinude u rukama vladajuce klase. (Lili¢, 2010:15)

Vladanje, upravljanje, servis gradanima su tri pojma koja bi trebala da opisu
razvoj i evoluciju vrsenja upravne funkcije kroz vrijeme i razli¢ita pravno-po-
liticka uredenja.

Za nasu naucnu opservaciju od izuzetne je vaznosti funkcionalno odredenje
uprave koja podrazumijeva funkcionalno odredenje uprave u formalnom smi-
slu i funkcionalno odredenje uprave u materijalnom smislu, gdje je funkcio-
nalno odredenje uprave u formalnom smislu odredenje uprave na osnovu nekih
spoljnih determinanti kao $to su: organi i organizacije koje ¢ine upravu, nac¢in
rada organa uprave, formu upravnih akata, upravni postupak, oblike kontrole
rada uprave i posebna pravila odgovornosti za Stetu koju uprava nanese u svome
radu gradanima, tj. fizickim i pravnim licima. S druge strane, funkcionalno
odredenje uprave u materijalnom smislu polazi od nekih unutrasnjih obiljeZja
upravne aktivnosti. (Lili¢, 2010:189)

4. Pojam i podjela odgovornosti u vr$enju upravne vlasti

Pitanje odgovornosti je sloZeno, viSeslojno i viSezna¢no problemsko podrucje
koje se ne moZe predmetno ograniciti na jednu pravnu disciplinu te kao takvo
zahtijeva zalaZenje i u druge pravne grane. U subjektivnom, psiholoskom smi-
slu odgovornost se svodi na osjecanje subjekta da treba odgovaratii odgovorno
izvrsiti povjerene mu zadatke. Ukoliko je propisan nacin obavljanja posla onda
¢e usljed njegovog neadekvatnog izvrSenja biti pojacan stepen odgovornosti su-
bjekta zaduzenog za njegovo izvrsenje, jednako i u slu¢aju kad je obavljanje posla
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uslovljeno odredenim finansijskim sredstvima koja se stavljaju na raspolaganje
upravnom organu ili upravnoj organizaciji. U tom slu¢aju svako prekoracenje
troskova pri izvrSenju poslova povlaci odgovornost. Shodno navedenom, odgo-
vornost u upravnoj vlasti znaci da upravni sluzbenici i uprava u cjelini ne samo
da trebaju obaviti posao nego da posao mora biti obavljen blagovremeno, na pro-
pisan naciniu cilju ostvarivanja svrhe osnivanja i postojanja konkretnog organa
uprave. U upravnopravnim odnosima postoje odredena prava i obaveze koji Cine
normativnu sadrzinu tog odnosa. Pravilo je da obavezama uprave odgovaraju
prava gradana i pravnih subjekata koje uprava treba da servisira. Uprava moze
da povrijedi svoje pravne obaveze, iz nekog materijalnog ili procesnog razloga.
Bez obziradalije ta povreda direktno sankcionisana ili nije, postoji protivpravno
stanje koje moraju konstatovati nadlezni organi, a Sto povlac¢i odgovornost bilo
materijalnu ili disciplinsku same uprave. (Lili¢, 2010:101-102)

Sama odgovornost odredene vlasti prema gradanima predstavlja vaZan javno-
pravni odnos i kvalitativni doprinos u razvoju demokratije, ali i pravno stanje
sa posebnim kapacitetom pravai obaveza. Subjekt odgovornosti je javna uprava,
odnosno konkretna sluzbena lica kao pocinioci upravnog delikta. Medutim, za
protupravne radnje drzavne uprave ne odgovara prema tre¢im licima nepo-
sredno samo uprava ve¢ krovna institucija drzavne uprave, koja odgovara za
radnje svojih organa preko kojih ona ostvaruje svoje funkcije. Organi uprave i
nemaju svojstvo pravnog lica, nego krovna institucija drzavne uprave na koju
se vrsi prenos odgovornosti. Medutim, ovo vaZzi samo kad je rije¢ o drZavnoj
upravi. Razlikujemo interni i eksterni aspekt odgovornosti uprave. Dok prvi
obuhvata odgovornost funkcionera i upravnih sluzbenika u okviru same uprave,
drugi znaci odgovornost upravnih organa i organizacija, a u krajnjoj liniji i dr-
Zave prema gradanima i drugim pravnim subjektima. Cilj odgovornosti uprave
proizlazi iz shvatanja mjesta i uloge savremene uprave. Tako administracija
odgovara ako javna sluzba ne funkcionise, ako javna sluzba lose funkcionise
i ako javna sluzba kasno funkcioniSe. Kontrola uprave je pretpostavka njene
odgovornosti, dok je odgovornost krajnja svrha kontrole uprave. Odgovornost
uprave treba da omogudi ostvarenje odredenih pravnih vrijednosti, kao $to su:
transparentnost, sigurnost, ravnopravnost i jednakost, pravda i pravi¢nost,
savjesnostinepristranost. (Lili¢, 2010:101-102) Pored navedenih opstih ciljeva
mogu postojati i posebni ciljevi odgovornosti, kao $to su represija i prevencija.
Represija je stara koncepcija koja poc¢iva na autoritativnom modelu uprave kao
drzavne vlasti, dok prevencija predstavlja kontinuiranu aktivnost uprave kao
njenu pravnu obavezu na sprjecavanju buducih nepravilnosti i gresaka, a radi
se o poduzimanju akata i radnji kao Sto su normativne, psiholoske, vaspitne,
ekonomske, kulturne, socijalne..., a koje su ciljno-racionalno usmjerene ka eli-
minisanju svih vidova protivpravnog ponasanja. (Lili¢, 2010:101-102)
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4.1. Politicka odgovornost upravne viasti

Politicka odgovornost organa uprave posebno je znacajna u demokratskim siste-
mima zbog Cinjenice da upravo organi uprave na najdirektniji nacin, neposredno
prema gradanima i pravnim licima provode politike politickih predstavnika.
Osim neposrednosti drugi klju¢ni razlog politicke odgovornosti organa uprave
nalazi se i u masovnostiiSirini neposredne komunikacije koje vr$e organi uprave
i institucije sa javnim ovlastenjima prema gradanima i pravnim licima provo-
dedi u realan Zivot politicke programe i politicka obec¢anja zahvaljujuéi kojima
su politicki predstavnici dobili podrsku gradana na demokratskim izborima.

Organi uprave i institucije, u vidu javnih ustanova i javnih preduzeca, koje osni-
vajuinadziru organi uprave uz podrsku zakonodavnih tijela, predstavljaju jedno
od najsirih i najdirektnijih podrucja za ostvarivanje politika u svakodnevnom
Zivotu prema gradanima. Na pitanje unapredenja efikasnosti i kvalitete usluga
organa uprave direktan uticaj imaju imenovani politicki zvanicnici, na politic-
kim pozicijama ministara, direktora, nacelnika, itd., koji kao nosioci izvrsne
vlasti neposredno upravljaju organima uprave. Takoder, Ustavom i zakonima je
propisan uticaj, moguénost kontrole i unapredenja rada u organu uprave, jav-
noj ustanovi ili javnom preduzecu koji je osnovao konkretan nivo vlasti, a koji
imaju zastupnici u zakonodavnim tijelima putem zastupnickih pitanja i inici-
jativa istog nivoa vlasti, jer zakonodavna tijela putem zakona definiSu potrebe
i uspostavljanje nacina i djelokuga rada kao i rokove za realizaciju poslova u
organima uprave. Poseban interes politickih stranaka u provodenju politike
unapredenja efikasnosti i rada organa uprave ogleda se u dobijanju povjerenja
glasaca koji bivaju zadovoljni ili nezadovoljni nivoom usluge koju ostvaruju u
saradnji sa predstavnicim organa uprave, javnih ustanova i javnih preduzeca.

Politi¢cka odgovornost uprave je oblik pravne odgovornosti u Sirem smislu, me-
dutim kao takva nije u potpunosti regulisana pravnim normama. Ona se jav-
lja i kao vanpravna odgovornost. Politicka odgovornost se veZe za ponaSanje
funkcionera drZavne, entitetske, kantonalne, lokalne uprave i organizacije koje
vrSe javna ovlastenja, i kao takva je vezana za trajanje funkcije u tim organima
i organizacijama. Npr. tu spada odgovornost ¢lanova vlade skupSstini, resornih
ministara u vladi, nacelnika opStina, direktora ustanova sa javnim ovlastenjima
koje tako vrSe poslove uprave u posebnim upravnim podrucjima... Uslov politicke
odgovornosti je politicki delikt, a on je u sustini omisivne prirode, $to znaci da
organ pred kojim se odgovara smatra da subjekt politicke odgovornosti nije vrsio
poslove provodenja politike ili druge zadatke koji su mu dati u skladu sa shvata-
njima i stavovima koje je to tijelo unaprijed zauzelo. (Popovi¢, Markovi¢, Petro-
vi¢, 1995:565) Takoder pod politickom i pravnom odgovornoséu mozemo uzeti
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i stalne provijere da li organ uprave postupa u skladu sa ciljevima zbog kojih je
konkretan organ uprave osnovan izbog Cega trosi sredstva poreznih obveznika.

Po pravilu upravni funkcioneri odgovaraju pred organom koji ih je izabrao ili
imenovao na funkciju koju obavljaju. Poseban segment politicke odgovornosti
uprave okrenut je prema parlamentu, ali i prema gradanima, pa u tom smislu
organi drzavne vlasti su duzni da obavjestavaju javnost o svom radu preko sred-
stava javnog informisanja kao i na druge nacine. (Lili¢, 2010:105)

Pitanje odgovornosti (engl. liability, responsibility; njem. Haftung, Verantwor-
tlichkeit, Verantwortung), predstavlja pravni polozZaj subjekta koji odgovara za
neispunjenje preuzete obaveze ili za posljedice protupravnih radnji, odnosno
propusta duZne paznje. (Leksikografski zavod Miroslav Krleza, 2007:897) Od-
govornost upravne vlasti se dozivljava kao prvorazredno pravno pitanje koje je
samo dijelom pitanje prava, obveza i ovlasStenja, posto je pitanje odgovornosti
mnogo Sire od od prava i pravne odgovornosti. To je pitanje politike i zajednice,
demokracije i dobre vlasti. PolitiCka odgovornost znaci da je svaki politicki duz-
nosnik, bio izabran ili imenovan na javnu fukciju licno odgovoran i bez svoje
krivnje prema tijelu ili gradanima koji su ga izabrali ili imenovali. Shva¢anje da
je politicka odgovornost samo odgovornost prema bira¢ima na pocetku i isteku
mandata, nije posljedica neznanja, ve¢ raSirene prakse da se politicke duZnosti
tretiraju kao podrucje neregulisane li¢ne slobode i neodgovornosti. Zato valja na-
glasiti da je politicka odgovornost objektivna odgovornost bez krivnje i namjere,
ona je odgovornost za rezultat i nevezana za stvarne, deklarirane ili putativne
namjere duznosnika. Ona je konsekvenca prekida odnosa povjerenja, bez obzira
nauzrokikrivnju. Postojanje jasnih nacela i obaveza ¢vrst su temelj ocjenjivanja
takve odgovornosti. (Kregar, 2013:15) Vjerovatno najjasniju definiciju pravno-
politicke odgovornosti dao je Smerdel, kad je zapisao da je ,...pravno-politicka
odgovornost regulisana pravnim propisima. To je odgovornost za nesvrsisho-
dan rad, nesvrsishodan prema ocjeni organa pred kojim se takva odgovornost
snosi. Svrsishodnost naravno, ne moze biti regulisana pravom, te se ocjenjuje
prema drugim, vanpravnim Kkriterijima...sankcija odgovornosti je uvijek gubi-
tak funkcije, opoziv, razrjeSenje, odnosno smjenjivanje“ (Smerdel, 1979:20-25)

Pojam odgovornosti u engleskom jeziku izrazava se uz pomoc¢ dva izraza: acco-
untability i responsibility. (Vukicevi¢, 2015) Accountability je izraz koji potjece
iz rijeci ,accounting” - ra¢unovodstvo, pa bi tako i ovaj izraz mogli prevesti ter-
minom ,polaganje racuna“. Pojam oznacava obavezu da se javno objasne okol-
nosti neke odluke, ponasanja ili namjere.

U izvjeStaju Brownlova odbora istaknuto je da ,vlasti bez odgovornosti nema
mjesta u drzavi temeljenoj na teoriji demokratske kontrole jer je odgovornost
jedino oruzje u rukama naroda, njihovo jedino osiguranje od zlopotrebe vla-
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sti.“ (Brownlow Committee Report, 1937:36) U izvjeStaju jednog sli¢nog tijela
u SAD-a, trideset godina poslije opet se naglasava pitanje odgovornosti tacnije
politicke odgovornosti kao temelja demokratske vlasti. (Vuckovi¢, 2015:149)

0Odgovornost upravne vlasti moZe biti drustveno-politicka i pravna, pri cemu je
prva odgovornost prema gradanima, u okviru koje gradani mogu koristec¢i se
sredstvima neposredne demokratije uticati na vlast i njeno odgovornije pona-
Sanje po pitanju donoSenja odredenih odluka, a druga prema drugim organima
vlasti prema kojima je upravna vlast odgovorna i koje svojim odlukama mogu
direktno uticati na upravnu vlast. (Vuckovi¢, 2015:149)

Na kraju poglavlja o politickoj odogovornosti navest ¢emo primjer iz kompa-
rativnog upravnog prava i posebno ¢emo se osvrnuti na slucaj Francuske, jer
se Francuska smatra i kolijevkom nastanka i razvoja upravnog prava, gdje se
politicko-demokratska odgovornost upravne vlasti ostvaruje putem nadzora
od strane predstavnickog tijela te razlicitih oblika odlucivanja i sudjelovanja
gradana, Sto je naravno danas pristup i praksa u gotovo svim demokratskim
drzavama. Uz razli¢ita sredstva koja Parlament ima na raspolaganju za nadzor
rada Vlade i uprave (regulativna, personalna, financijska) valja spomenuti i
posebne oblike nadzora koji se ostvaruju osnivanjem istraznih povjerenstava,
zastupnickih pitanja te aktivnosti stalnih odbora, parlamentarnih ureda i de-
legacija. (Pascale, 2012) Svakako, najvazniji oblik kontrole Vlade od strane Par-
lamenta u Francuskoj jest moguénost izglasavanja nepovjerenja Vladi. Politicka
odgovornost Vlade Parlamentu ostvaruje se: na inicijativu Vlade, na inicijativu
Nacionalne skupStine, na inicijativu predsjednika Vlade koji, nakon donesene
odluke u Ministarskom vijecu, pitanje povjerenja veze uz prijedlog financijskog
akta ili akta o financiranju sistema socijalne zastite.?

Uz klasicne oblike sudjelovanja gradana u radu uprave (ukljucivanje u rad uprav-
nih tijela, kreiranje javnog mnijenja, konsultiranje pri donoSenju propisa, inte-
resne skupine), vazan oblik politicko-demokratske odgovornosti ostvaruje se i
putem odlucivanja gradana na referendumu, koji je prema Ustavu Francuske iz
1958. uz predstavnisStvo gradana osnovni instrument za ostvarivanje narodnog
suvereniteta. Navednim ustavom su predvidene tri vrste referenduma: fakulta-
tivni zakonodavni referendum koji raspisuje predsjednik Republike na prijedlog
Vlade ili oba doma Parlamenta o prijedlogu zakona koji se odnosi na organizaciju
javnih vlasti,* fakultativni ustavotvorni referendum koji raspisuje predsjednik
Republike o promjenama Ustava na prijedlog Vlade ili ¢lanova Parlamenta ako
ne odluci da prijedlog iznese domovima Parlamenta na izglasavanje posebnom

3(Cl. 49 Ustava Francuske.
+Cl. 11 Ustava Francuske.
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vec¢inom® i lokalni referendum koji raspisuju francuske jedinice lokalne samo-
uprave i prekomorski teritoriji o prijedlozima akata i ostalim pitanjima iz svoje
nadleZnosti. (Kostadinov, 2004) Govoreci o politickoj i pravnoj odgovornosti
u pristupu javnoj upravi u Francuskoj vazno je ista¢i da su postigli preobrazaj
upravne djelatnosti u Francuskoj i uspostavili administraciju koja osluskuje glas
korisnika, brine o kvalitetu svojih usluga i koja nastoji da svede na minimum
primjenu neizbjeZnih formalnosti i procedura u svom radu i komunikaciji sa
gradanima. (Milenkovi¢, 2002)

4.2. Pravna odgovornost upravne vlasti

Pravna odgovornost sadrzi pravne Kriterije odgovornosti te se zasniva na po-
vredi pozitivno-pravnih normi, pri ¢emu se ispituje da li je ponasanje, bilo ci-
njenje ili necinjenje propustajuc¢i obavezu duznog ¢injenja, protivno pravnim
duznostima. U okviru pravne odgovornosti postoje materijalna i disciplinska
odgovornost. Pored toga upravna vlast podlijeZe i prekrsajnoj i krivi¢noj odgo-
vornosti. (Lili¢, 2010:106)

Da bi sagledali pravni segment odgovornosti upravne vlasti trebamo se osvrnuti
na pozitivno-pravno odredenje uprave. Pozitivno-pravni pojam uprave je zadat,
unaprijed odreden, odnosno normiran pravnim aktima. Pozitivno-pravni pojam
uprave prati pozitivno, aktuelno pravno stanje, kao takav predstavlja relativno
promjenjivu kategoriju i mijenja se sa promjenom pozitivno-pravnih propisa. U
pozitivno-pravnom smislu uprava se prikazuje deskriptivno, kroz normiranje
organa i organizacija uprave, kroz nabrajanje poslova koje uprava obavlja, de-
terminisanje prirode poslova uprave, nadleZnost uprave, odgovornost uprave i
sl. Pozitivno-pravno odredenje uprave najcesce proistice iz zakona, dok u vecini
sluc¢ajeva to moze biti i Ustav. Pozitivno-pravni pojam uprave obuhvata dvije
dimenzije: organizacionu i funkcionalnu. Dok organizaciona dimenzija deter-
miniSe koji upravni organi i upravne organizacije, prema Ustavu i pozitivnim
zakonskim propisima obavljaju upravnu djelatnost, uopste, funkcionalna dimen-
zija uprave je detaljnija i eksplicitno odreduje koji subjekat obavlja koju vrstu
upravne djelatnosti. (Dimitrijevi¢, 2008:96)

U BiH odgovornost upravne vlasti, odnosno njena organizaciona i funkcionalna
dimenzija su normirane kroz nekoliko pravnih akata na razli¢itim nivoima vla-
sti u okviru sloZene administrativno-teritorijalne organizacije. Exempli causa,

5Cl. 89 Ustava Francuske.
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fokusiracemo se na tri zakonska akta i to Zakon o upravi BiH,* Zakon o organi-
zaciji organa uprave u FBiH’, Zakon o republickoj upravi.®

Kad govorimo o subjektima koji su zaduzeni za obavljanje upravnih poslova
u nadleZnosti BiH to su ministarstva i upravne organizacije kao samostalne
upravne organizacije, upravne organizacije u sastavu ministarstava, kao i druge
institucije Bosne i Hercegovine osnovane posebnim zakonom ili kojima je poseb-
nim zakonom povjereno obavljanje poslova uprave. Odredene poslove uprave
mogu obavljati preduzeca, ustanove i druga pravna lica, kad im je zakonom po-
vjereno vr$enje javnih ovlascenja tj. institucije s javnim ovlas¢enjima.’ Organi
uprave u okviru svoje nadleznosti vode politike razvoja i provode zakone i druge
propise, vr$e upravni nadzor nad provodenjem zakona i drugih propisa, donose
propise za provodenje zakona i drugih propisa, predlazu i daju preporuke iz
oblasti zakonodavstva, daju odgovore na pitanja organa zakonodavne i izvrsne
vlasti koja se odnose na njihovu nadleZnost i obavljaju druge upravne i stru¢ne
poslove odredene zakonom i drugim propisima.'

Na podrucju entiteta FBiH upravnu vlast Cine federalna ministarstva, organi
uprave i federalne upravne organizacije ¢ije se osnivanje i ukidanje kao i djelo-
krug poslova utvrduje federalnim zakonom o organizaciji i djelokrugu federalnih
organa uprave i federalnih upravnih organizacija. Federalni organi uprave su
federalna ministarstva i federalne uprave. Federalne uprave mogu se osnivati
kao samostalne federalne uprave i kao federalne uprave u sastavu federalnog
ministarstva. Federalne upravne organizacije su federalni zavodi, federalne di-
rekcije i federalne agencije.

Organi uprave, iz okvira svoje nadleZnosti, obavljaju sljedece upravne i stru¢ne
poslove: izvrSavaju zakone i druge propise, vrs$e upravni nadzor nad provode-
njem zakona i drugih propisa, donose podzakonske propise za provodenje zakona
idrugih propisa, pripremaju propise i daju preporuke iz oblasti zakonodavstva,
daju odgovore na pitanja organa zakonodavne i izvrs$ne vlasti i pravnih i fizic-
kih lica koja se odnose na njihovu nadleZnost, prate stanje u oblastima za koje
su osnovani i odgovaraju za stanje u tim oblastima, obavljaju i druge upravne i
strucne poslove odredene zakonom i drugim propisima.'

¢,Sluzbeni glasnikBiH" br. 32/2002, 102/2009, 72/2017.

7 ,Sluzbene novine FBiH" br. 35/05.

8,Sluzbeni glasnik RS“ br. 115/2018.

9(Cl. 2 st. 1i 2 Zakona o upravi BiH.

10 (1. 10 Zakona o upravi BiH.

11(]. 36, 37 i 40 Zakona o organizaciji organa uprave u FBiH.
12(]. 10 Zakona o organizaciji organa uprave u FBiH.
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U entitetu RS poslove uprave obavljaju ministarstva i drugi republicki organi
uprave.'® Poslovi uprave su: vodenje politike razvoja, pracenje stanja, norma-
tivna djelatnost, izvrSavanje zakona i drugih propisa, vr$enje upravnog nadzora,
odlucivanje u upravnom postupku o pravima i obavezama ucesnika u postupku,
postupanje u prekrsajnom postupku, briga o javnim sluzbama i ostali stru¢ni
poslovi uprave.**

Posmatramo li aspekt odgovornosti navedenih organa uprave uvijek trebamo
imati u vidu posredni demokratski politi¢ki sistem u BiH u okviru kojeg su or-
gani upravne vlasti posredno odgovorni gradanima, ali preko njihovih pred-
stavnika u okviru parlamentarnih struktura zakonodavne vlasti. To znaci da
je odnos upravne i zakonodavne, te upravne i sudske vlasti od prvorazrednog
interesa kad govorimo o pravnoj odgovornosti nosioca upravne vlasti, odnosno
lica koja obavljaju te poslove.

4.2.1. Odgovornost upravne prema zakonodavnoj vlasti

Parlament je organ drZavne vlasti koji donosi izvorne propise i koji originerno
reguliSe drustvene odnose. Osnovna funkcija zakonodavne vlasti, u tom smislu,
jeste donoSenje ustava i zakona, ali drugih pravnih i politickih akata kao $to su
poslovnici i pravilnici o radu, deklaracije, rezolucije i sl.(Markovi¢, 2008:273)
Parlament, odnosno zakonodavna vlast prema upravnoj vlasti ima tri aspekta
nadleznosti: organizacioni, finansijski i kadrovski, odnosno personalni. Ukratko
¢emo pojasniti svaki od njih.

Organizacioni aspekt se sastoji u Cinjenici, da zakonodavna vlast formira, mijenja
iukida organe uprave, daje im nadleznost odnosno djelokrug poslovaizadataka,
kao $to smo to prethodno vidjeli. Finansijski aspekt nadleZnosti zakonodavne
vlasti nad organima uprave ogleda se kroz dodjeljivanje budZetskih sredstava
neophodnih za rad i funkcionisanje organa uprave. Kadrovska, odnosno perso-
nalna nadleznost zakonodavne vlasti nad organima uprave ogleda se u ¢injenici
da zakonodavna vlast kroz formiranje vlade odnosno imenovanje ministara kao
inokosnih organa direktno utice na rukovodenje organima uprave kroz odredi-
vanje strateskog menadzmenta. (Vranjes 2014:194)

Pored navedenog, u okviru svojih nadleznosti, moZe se reci da, zakonodavna
vlast provodi i odredene oblike kontrole uprave kroz sljedece institute: posla-
nicko pitanje, parlamentarna interpelacija, anketni odbori, parlamentarne ko-
misije, parlamentarni odbori za razli¢ite oblasti i sl., a Sto su sve nacini da se
utice na odgovoran rad upravne vlasti. Upravna vlast izvrSava zakone, druge

13(l. 2 st. 2 Zakona o republi¢koj upravi.

14 (1. 59 Zakona o republi¢koj upravi.
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propise i opSte akte parlamenta, pri ¢cemu mora voditi raCuna o tri vrste obaveza
koje stoje u vezi s tim zadatkom pred organima izvrsne vlasti, i to: donoSenje
podzakonskih akata, izdavanje pojedinac¢nih pravnih akata i vrSenje odredenih
materijalnih akata tj. upravnih radnji.(Milosavljevi¢, 2007:31)

Slijedom navedenog, uo¢avamo ulogu izvrsne vlasti u realizaciji zakona ne samo
kroz njihovo predlaganje i pravno uoblicavanje ve¢ i kroz njihovo razradivanje
donosenjem podzakonskih akata, a radi izvrSavanja. (Markovi¢, 1980:82)

U BiH na nivou drzave organi uprave odgovorni su Parlamentarnoj skupstini
za zakonito, potpuno, efikasno i profesionalno obavljanje poslova iz svoje nad-
leznosti. Organi uprave imaju ovlastenja i obaveze da Parlamentarnoj skupstini
radi razmatranja iznose pojedina znacajnija pitanja iz svoje nadleznostiida daju
preporuke u vezi sa provodenjem i izvr$avanjem zakona i drugih propisa. Oni su
obavezni da na zahtjev Parlamentarne skupstine podnose izvjeStaje o svom radu,
o stanju u oblasti za koju su obrazovani, o izvrsavanju zakona i drugih propisa
i o provodenju razvojne politike, da odgovaraju na pitanja poslanika - delegata
Parlamentarne skupstine i da u skladu sa programom rada, odnosno na zahtjev
Parlamentarne skupstine, pripremaju prijedloge zakona i druge propise, ana-
liticke, informativne i druge materijale. Organi uprave obavezni su na zahtjev
Parlamentarne skupstine preduzeti odgovarajuce organizacione, kadrovske i
druge mjere kojima se obezbjeduje efikasno izvrsavanje poslova.'

Na nivou entiteta FBiH organi uprave i upravne organizacije odgovorni su organu
zakonodavne vlasti za zakonito, potpuno, efikasno i profesionalno obavljanje po-
slova iz svoje nadleznosti. Navedeni organi uprave imaju ovlaStenja i obaveze da
organu zakonodavne vlasti podnose, radi razmatranja, pojedina pitanja iz svoje
nadleZnosti i daju preporuke u vezi sa izvrSavanjem zakona i drugih propisa. Or-
gani uprave i upravne organizacije obavezni su na zahtjev organa zakonodavne
vlasti podnositi izvjeStaje o svom radu, o stanju u odnosnoj oblastiio izvrSava-
nju zakona i drugih propisa, odgovarati na pitanja organa zakonodavne vlasti
i, u skladu sa programom rada tog organa, odnosno na njegov zahtjev, pripre-
mati zakone i druge propise, kao i analiti¢ke, informativne i druge materijale.'®

Na podrucju entiteta RS odnos organa uprave prema zakonodavnoj i izvrsnoj
vlasti je jedinstveno regulisan odredbom kojom je propisano da se odnosi or-
gana uprave sa Narodnom skupstinom i predsjednikom Republike zasnivaju na
pravima i duznostima odredenim Ustavom, zakonom i drugim propisom. Or-
gani uprave duzni su da Narodnoj skupstini i predsjedniku Republike, posred-

15(Cl. 27 Zakona o upravi BiH.
16 (1. 98 Zakona o organizaciji organa uprave u FBiH.
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stvom Vlade, proslijede obavjeStenja, objasnjenja i podatke u vezi sa njihovom
nadleznos¢u.”

4.2.2. Odgovornost upravne prema sudskoj vlasti

Kakav je odnos upravne vlasti prema sudstvu? Niz medunarodnih dokumenata
i instrumenata uspostavlja standarde nezavisnosti sudstva, a medu njima, po-
sebno mjesto zauzima Preporuka (94)12 Komiteta ministara Vije¢a Evrope o
nezavisnosti, efikasnosti i ulozi sudija. Jo$ detaljnije je MiSljenje br. 1 (2001)
Konsultativnog Vije¢a evropskih sudija o standardima za nezavisnost sudstva
i stalnost sudija.'®

S tim u vezi, iako prima facie uprava i sudstvo predstavljaju dvije potpuno od-
vojene vlasti one se ipak nalaze u odredenoj relaciji koja se najviSe ispoljava
kroz jedan poseban vid kontrole-sudske kontrole uprave. Naime, sudovi imaju
mogucnost kontrole pojedinacnih pravnih akata, tj. upravnih akata, najcesce
rjeSenja, kojima u odredenom zakonom uredenom postupku organi drzavne
uprave i drugi subjekati sa javnim ovlaStenjima rjeSavaju o pravima, obavezama
i pravnim interesima fizickih i pravnih lica u nekoj upravnoj stvari, poSto nave-
deni akti mogu biti predmet upravnog spora pred nadleZnim sudom ukoliko su
ispunjeni svi potrebni uslovi. Kao ishod upravnog spora, moze do¢i do ukidanja
upravnog akta, ali u izuzetnim slucajevima sud moZe u upravnom sporu pune
jurisdikcije i meritorno rijesiti spornu situaciju pri cemu sudski akt u potpunosti
zamjenjuje upravni i obavezuje upravu na ¢injenje shodno pravnom shvatanju
suda. Buduc¢i da, u demokratskim drzavama preovladava trojno nacelo podjele
vlasti pri ¢emu jedna vlast ne bi smjela da se mijeSa u poslove druge vlasti, ova-
kva pravna situacija, gdje sud u sporu pune jurisdikcije rjeSava upravnu stvar,
po vecini teoretiara, smatra se najdirektnijim i eklatantnijim primjerom za-
diranja sudske vlasti u nadleznost upravne vlasti, pri ¢emu je moguce i da sud,
na odreden nacin interveniSe i narusi, jedan upravi svojstven institut - institut
diskrecione ocjene. (Vranjes: 2014:195)

Znaci, predmet upravnog spora je zakonitost upravnog akta, te za razliku od ne-
kih drugih sporova upravni spor je po svojoj prirodi kasacionog karaktera, Sto
znaci da u upravnom sporu nema odluc¢ivanja o upravnoj stvari nego se samo
ocjenjuje da li je upravni akt zakonit ili nije. Zbog toga je upravni spor osnovni
oblik kontrole zakonitosti rada uprave.(Lili¢, 2010:31)

17(l. 96 Zakona o republi¢koj upravi.

18Vidjeti: Misljenje Venecijanske komisije o odredbama o pravosudu u Nacrtu ustava
Republike Srbije, br. 349/2005, Strazbur, 2005.
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Nakon $to se upotrijebi redovno pravno sredstvo u upravnom postupku tj. Zalba,
nezadovoljna stranka moze da se obrati sudu i zatrazi od njega da definitivno
otkloni sumnju o zakonitosti upravnog akta. Ovakav vid sudske kontrole uprave
postoji u skoro svim zemljama, jedino postoje razlike u pogledu predmeta spora,
sudova nadleznih za rjeSavanje i ovlas¢enja. Sudska kontrola uprave predstav-
lja zajednicki naziv za kontrolu koju u odnosu na organe uprave vrse sudovi. To
znaci da je sud aktivan subjekat (kontrolor), a uprava pasivan (kontrolisani) su-
bjekat. Osnovna ideja vezana za uvodenje ovog vida kontrole uprave sastoji se u
povjeravanju jednom drZavnom organu koji je nezavisan od politicke i upravne
vlasti da definitivno raspravi sporove proistekle iz vrsenja djelatnosti uprave.
Glavna funkcija sudske kontrole uprave jeste da obezbijedi zaStitu prava gradana
u odnosu na upravu. Sud se nikada ne moze upustati u pitanje cjelishodnosti,
efikasnosti, pravi¢nosti i sl. To znaci da su ovla§éenja suda u odnosu na upravu
ogranicena i vezana samo za pitanje ocjene zakonitosti, a vrSenje diskrecione
ocjene izmice sudskoj kontroli. (Milkov, 2007:77-78)

Mogu¢nost pokretanja upravnog spora pred Sudom BiH, nakon nepovoljnog rje-
Senja po Zalbi, je regulisana i Zakonom o upravi.”” Shodno Zakonu o republickoj
upravi u entitetu RS kontrola rada organa uprave ostvaruje se vrSenjem uprav-
nog i drugog nadzora, sudskom kontrolom i drugim oblicima kontrole, u skladu
sa zakonom. Sudska kontrola zakonitosti pojedinac¢nih upravnih akata organa
uprave obezbjeduje se u upravnom sporu.?’ Jednako je predvidena mogucénost
pokretanja upravnog spora i Zakonom o organizaciji organa uprave u FBiH.”!

Inace pitanje upravnog spora je u BiH regulisano na nivou BiH, dva entiteta, Dis-
trikta Brcko, tj. s Cetiri posebna zakona. Radi ostvarivanja sudske zastite prava
gradana, preduzeca, drusStava, ustanova i drugih pravnih lica u Bosni i Herce-
govini, Zakonom o upravnom sporu BiH,* se pravila upravnog spora u kojem se
odlucuje o zakonitosti pojedinac¢nih i opStih kona¢nih upravnih akata donesenih
na osnovu zakona pri vrSenju javnih funkcija institucija Bosne i Hercegovine ko-
jim se rjeSava o pravima i obavezama gradana i pravnih lica.” Radi ostvarivanja
sudske zasStite prava gradana, privrednih i drugih drustava, ustanova i drugih
pravnih lica Zakonom o upravnim sporovima u Federaciji Bosne i Hercegovine,**
kantonu, gradu i op¢ini i radi osiguranja zakonitosti, sudovi u upravnim spo-
rovima odlucuju o zakonitosti akata kojima organi uprave i sluzbe za upravu u

YVidjeti ¢l. 43, 78 1 87 Zakona o upravi BiH.

20(1. 5 Zakona o republi¢koj upravi.

21(1. 126 i 141 Zakona o organizaciji organa uprave u FBiH.
22“Sluzbeni glasnik BiH” br. 19/2002, 88/2007, 83/2008 i 74/2010.
23(1. 1 Zakona o upravnim sporovima BiH.

24“Sluzbene novine Federacije BiH”, broj 11/05.
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op¢iniigradu, odnosno privrednai druga drustva, ustanove i druga pravna lica
koja imaju javna ovlastenja rjeSavaju o pravima i obavezama pojedinaca i prav-
nih lica u pojedina¢nim upravnim stvarima.* U upravnim sporovima, shodno
Zakonu o upravnim sporovima RS,?® sudovi odlucuju o zakonitosti akata kojima
republicki organi uprave i republicke upravne organizacije, i organi jedinice
lokalne samouprave u opstini i gradu, preduzeca, ustanove i druga pravna lica
koja vrSe javna ovlaSéenja, rjeSavaju o pravima i obavezama fizickih i pravnih
lica ili drugih stranaka u pojedina¢nim upravnim stvarima.”’

5. Zakljucak

Vladanje, upravljanje, servis gradanima su tri pojma koja bi trebala da najkrace
opiSu razvoj i evoluciju vrsenja upravne funkcije kroz historiju i razlicita pravno-
politicka uredenja.

Javna uprava, javne ustanove i javna preduzeca predstavljaju krvotok jedne dr-
Zave, odnosno drustva u konkretnoj drZzavi. Bez efikasne i drusStveno i pravno
odgovorne javne uprave nema efikasnog drustva, a danas se svako drustvo u
globaliziranom svijetu nalazi na nemilosrdnom trzistu gdje neefikasnost i ne-
kvalitetan rad organa uprave, koji odstupaju od ciljeva zbog kojih su osnovani,
direktno utice na sporiju i slabiju privredu, obrazovni sistem, kulturu, zdrav-
stvo, sporti sve ostale segmente zivota. Navedeno znaci da ¢e takvo drustvo u
praksi na globalnom trziStu biti poraZeno u svim segmentima drustveno-poli-
tickog zivota od svakog drugog efikasnijeg drustva sto direktno uti¢e na losiji
kvalitet Zivota gradana u ekonomskom, obrazovnom, sigurnosnom, sportskom,
kulturnom i svim drugim segmentima.

Kako to navodi profesor Gavrilovi¢ u stvarnom Zivotu se odbacuju sve doktrine
o bilo kojem pravnom pristupu ili sistemu koji ne odgovara stvarnim potrebama
i svaki pravni sistem je prihvatljiv samo u mjeri u kojoj odgovara potrebama
prakse. (Gavrilovic¢, 2007)

,Noviji zakoni osim upravnog akta normiraju i druge, alternativne metode za
okoncanje upravnog postupka, poput sporazumijevanja sa strankom. Kao insti-
tuti koje sadrze ZUP-ovi “novije generacije” najceS¢e se javljaju i upravni ugovori.
A sve viSe se insistira i na povecanoj ulozi gradana u vrsSenju upravnih poslova.
Pojava ovih “netipi¢nih” upravnih procesnih instituta posljedica je doktrinar-
nih zaokreta u reformisanju cjelokupne javne uprave u savremenim drzavama,

25C]. 1 Zakona o upravnim sporvima FBiH.
26“Sluzbeni glasnik RS”, br. 109/05, 63/11.
27(]. 1 Zakona o upravnim sporovima RS.
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i to prije svega doktrine novog javnog menadZmenta i doktrine dobre uprave.”
(Vucetic¢, 2018:212)

Analizirajuéi politicku odgovornost upravne vlasti mozemo zakljuciti da je poli-
ticka odgovornost organa uprave posebno znacajna u demokratskim sistemima
zbog ¢injenice da upravo organi uprave na najdirektniji na¢in, neposredno prema
gradanimai pravnim licima provode politike politickih subjeka. Osim neposred-
nosti drugi klju¢ni razlog politicke odgovornosti organa uprave nalazi se i u ma-
sovnosti i Sirini neposredne komunikacije koje vrse organi uprave i institucije
sa javnim ovlastenjima prema gradanima i pravnim licima provoded¢i u realan
Zivot politicke programe i politicka obecanja zahvaljujuéi kojima su politicki
predstavnici dobili podrsku gradana na demokratskim izborima.

Organi uprave i institucije, u vidu javnih ustanova i javnih preduzeca, koje osni-
vajuinadziru organi uprave uz podrsku zakonodavnih tijela, predstavljaju jedno
od najsirih i najdirektnijih podrucja za ostvarivanje politika u svakodnevnom
Zivotu prema gradanima. Na pitanje unapredenja efikasnosti i kvalitete usluga
organa uprave direktan uticaj imaju imenovani politicki zvanicnici, na politic-
kim pozicijama ministara, rukovodioca organa uprave, rukovodica institucija sa
javnim ovlastenjima, nacelnika, itd., koji kao nosioci izvrsne vlasti neposredno
upravljaju organima uprave. Takoder, ustavima i zakonima je propisan nacin
preispitivanja odgovornosti, uticaj, mogucnost kontrole i unapredenja rada u
organu uprave, javnoj ustanovi ili javnom preduzecu koji je osnovao konkretan
nivo vlasti, a koji imaju zastupnici u zakonodavnim tijelima putem zastupnickih
pitanjaiinicijativa istog nivoa vlasti, jer zakonodavna tijela putem zakona defi-
nisu potrebe i uspostavljanje nacina i djelokuga rada kao i rokove za realizaciju
poslova u organima uprave. Poseban interes politickih stranaka u provodenju i
postizanju drustveno i pravno odgovorne politike je u unapredenju efikasnosti
i kvalitete rada organa uprave jer na taj nacin dobijaju povjerenje gradana koji
bivaju zadovoljni ili nezadovoljni nivoom i kvalitetom usluge koju ostvaruju u
saradnji sa predstavnicima organa uprave, javnih ustanova i javnih preduzeca.

Ustavom i zakonima propisan uticaj i mogu¢nost kontrole i unapredenja rada u
organu uprave koji je osnovao konkretan nivo vlasti imaju zastupnici u zakono-
davnim tijelima istog nivoa vlasti jer zakonodavna tijela putem zakona definisu
potrebe i uspostavljanje nacina i djelokruga rada kao i rokove za realizaciju po-
slova u organima vezanim za javnu upravu.

Organi uprave, ali i politicke stranke putem svojih predstavnika u izvrsnoj vlasti
i putem definisanja djelokruga i naCina rada organa uprave putem svojih pred-
stavnika u izvrsnoj i zakonodavnoj vlasti imaju zadatak da u ime gradana i u
korist gradana vrse povjerenu im vlast u zakonima definisanim ovlastenjima.
Zakonodavni organi su u skladu sa ustavom, zakonima i drugim propisima de-
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finisali osnivanje, funkcionisanje, ciljeve i na€in upravljanja organima uprave,
a izvrSavanje tih ciljeva treba biti u stalnom procesu provjere od strane odgo-
vornih po propisanim procedurama i nadleZnostima u zakonodavnoj vlasti, iz-
vrsnoj vlasti i putem upravnih sporova u sudskoj vlasti.

Vaznost drustvene i pravne odgovornosti i kontrole rada organa uprave posebno
dolazi daizrazaja kada se podsjetimo na smisao osnivanja svakog organa uprave.
Naime, smisao osnivanja svakog organa uprave jeste servisiranje odredenih po-
treba gradana u svojstvu pravnih ili fizickih osoba, te, da organi uprave, javne
ustanove i javna preduzeca nisu osnovani da bi neko “upravljao” ili “vladao”
njima ili da bi “se zaposlio”, pogreSno misleci da je na taj na¢in udovoljeno svrsi
njihovog postojanja, nego iskljucivo da se servisiraju tacno odredene potrebe
gradana. Organi uprave izdaju dozvole i mnogobrojne saglasnosti za: osnivanje,
zatvaranje, kao i za svakodnevni rad privrede, odnosno svih vrsta poslovnog
organiziranjaidjelovanja. Takoder, pored privrede organi uprave na vrlo sli¢can
nacin daju dozvole, saglasnosti za osnivanje i funkcionisanja i obrazovnih, kul-
turnih, sportskih, zdravstvenih ustanova. Dakle od efikasnosti, ali i kvaliteta
radaipristupa poslu sluzbenika uprave zavisi cjelokupna ekonomija, obrazova-
nje, kultura, sport, zdravstvo jedne drzava. Imajuéi prethodno navedeno u vidu
organi uprave imaju enorman uticaj na funkcioniranje ve¢ine segmenata drus-
tvenog i privatnog Zivota ljudi u svakoj zajednici. To znaci da pravna, politicka
i svaka druga odgovornost organa uprave ima posebnu tezinu.

Kada kazemo organi uprave korisno ja naglasiti da to nije nikakva apstraktna
kategorija nego se u sustini radi o ljudima, konkretnim licima koja razumijevaju
ili ne razumijevaju vaznost odgovornog, kvalitetnog i efikasnog pristupa svom
poslu za koji su plac¢eni. Organi uprave, javne ustanove, itd. se osnivaju zbog
ostvarivanja jasno definisanih i potrebnih javnih interesa. Odstupanje bilo kojeg
pojedinca, zaposlenika uprave od principa koji znace ostvarivanje konkretnog
interesa zbog kojeg je osnovan konkretan organ uprave, javna ustanova ili pre-
duzece mora biti uoceno i adekvatno ispravljeno i eliminisano. U suprotnom po-
sljedice ¢e biti nemjerljive. Navedeno moze odvesti do apsurda da se od sredstava
gradana, snagom ius cogens norme, izdvaja jedan dio njihovih prihoda putem
razlicitih fiskalnih pla¢anja i preusmjerava u budzet od ¢ega bivaju finansirane
plate sluzbenika koji rade protiv interesa tog istog gradanina i drustva opce-
nito. Ako u provodenju i utvrdivanju odgovornosti za efikasan i kvalitetan rad
idemo do kraja konkretno u stvarnoj realiziciji u praksi moZzemo reci da nije re-
alno ocekivati da svaki sluzbenik bude svjestan svrhe rada i postojanja njegovog
posla, ali zato rukovodioci organa uprave moraju imati takvu vrstu spoznaje i
kompetencija. Poseban zadatak i duznost rukovodstva tretiranih institucija je-
ste uspostavljati kulturu rada u organizaciji u kojoj se njeguju i cijene vrijedno-
sti efikasnog, kvalitetnog i ljubaznog rada koje rukovodilac treba da nametne.
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Takoder, u danas$njem globaliziranom svijetu upravo funkcionisanje organa
uprave, odnosno ambijenta koji svojim servisiranjem usluga vaznih za privredu,
kulturu, sport, zdravstvo i obrazovanje ¢ini jednu od klju¢nih konkurentskih
prednosti ili nedostataka jednog drustva u odnosu na drugo Sto vodi u konac-
nici opstanku ili nestanku drustva ili u najboljem slu¢aju svodenju konkretnog
drustva, tj. njegovih stanovnika na margine svjetskih interesa i deSavanja.
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SOCIAL AND LEGAL RESPONSIBILITY IN THE
REALIZATION OF ADMINISTRATIVE AUTHORITY

Summary

There are three key elements of each state: its territory, its population, and its
sovereign power. Although all three elements are important for the effective and
purposeful functioning of the modern state in this scientific article, we will consi-
der the question of the relationship between people and government, the attitude
and position of the people as a source of sovereignty and the attitude and position
of the representatives of the executive / administrative power as holders of delega-
ted national sovereignty. This landmark transformation of power into a democra-
tic government, through a legal system that entails the existence of both a set of
rights and duties, and a set of powers and responsibilities, marked the beginning
of the end of the arbitrary, dictatorial and inhumane use of a given social position
by individuals, whether inherited or acquired otherwise. The gradual evolution of
the legal and political development of society is ruled by an individual or a group of
individuals whose role came to the fore through oligarchic, aristocratic, plutocratic,
etc. the shape of the political system, they lost importance in the process of matu-
ring democracy and democratic institutions, which certainly entailed a change in
the concept of sovereignty and the construction of a new concept of legal and po-
litical responsibility. In these and such circumstances, the people transferred the
sovereignty to the authorities to which they give legitimacy and legality, by elec-
ting them directly and indirectly, democratically and indirectly, to serve the citi-
zens in accordance with predefined regulations, in order to make more expedient
and secure use of sovereignty. Accordingly, in modern times, in democratic socie-
ties, it is always an urgent question to realize the purpose of having a specific aut-
hority and responsibility in the work of elected and appointed persons within the
authorities, and especially the executive / administrative power. The constitution
and laws prescribe the influence, monitoring of the expediency of the existence of
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a certain body, the possibility of control and promotion of work in an administra-
tive body, public institution or public company established by bodies of a certain
administrative-territorial level of government. The work of government bodies,
public institutions and public companies, is also indirectly influenced by citizens
through their representatives in the legislative bodies, through parliamentary
questions and initiatives of the same level of government, because the legislative
bodies through the law establishing administrative bodies, public enterprises and
institutions with public authorities plan expenditures for these bodies, define goals,
needs and establish ways and scope of work, as well as deadlines for realization of
jobs in administrative bodies. Significant costs, defined goals and the public inte-
rest impose a continuous obligation to verify social and legal responsibility in the
work of these bodies.

Keywords: sovereignty, power, people, executive power, public administration, so-
cial responsibility, legal responsibility.
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Jloyenm I[IpasHoz hakysimema,
Yuueepsumem y Huuy

IIPABHH OCHOB O/JI'OBOPHOCTH JP?KABE 3A LITETY
IIPOY3POKOBAHY JIONIYIITEHUM IIOCTYIIAKBEM
JAP>XABHHUX OPTAHA H C/1Y>KBEHHKA?

Ancmpakm: Ymephusaree npagHoz 0CHO8a NPpA8HUX UHCMUMYymay cmea-
pu npedcmas/ba OMKpusare NpasHUX NPUHYUNA Koju nogesyjy npasHe
udeje ca npagHUM pexcumuma Koju cmoje nod okpusbeM jedHoz2 npagHo2
uHcmumyma. OdzosopHocm dpxcase 3a wmemy npuyurseHy 0onyumeHuM
nocmynarbem 0paHcagHUX 0p2aHa U CAyHCOeHUKA je npagHUu UHCMumym Koju
06yxeama MHOWME0 NPABHUX PeXUMA Yy Nopemky npasHe dpicase, npu
ueMy je Hawe Hacmojaroe 0a dokaxceMo 0a c8uU NPABHU PeHCUMU Y NUMArY
uMajy ucmu npasHu ocHos. [IpasHu 0CHo8 002080pHOCMU OpXcase 3a uime-
my npuyurbeHy donywmeHuM aKkmuma u paorama 0picagHuUx opeaHa u
CAYHOEHUKA HAdaxryje NpUHYUN cnpevasarsa npemepaxe xcpmee cyojeka-
ma npasHoz nopemka, ¢ Yus/bem 04y8arbd jagHo2 NOPemkKa Koju ymenos.vyjy
O0CHO8HA npasHa dobpa U NpasHu UHMepecu y nopemky npasHe opicase.
C moza 6u 6u/10 8axcHO yyumu nogpedy jagHoz nopemka Kao 0CHo8d 00-
2080pHOCMU Opicase 3a wimemy npudurseHy donywmeHuM NOCmynarbem
dparcasHux opaama u cayxcbeHuka od hogpede npagHo2 nopemka Ha Kojoj
noyusa 0dzo80pHocm dpacase 3a wimemy npoy3pokoeaHy npomuenpasHuM
nocmynarbem OpiHcagHUX 0p2aHa U CAYHCOEHUKA.

KmyuHe peyu: o0zo08opHocm dpcase 3a wmemy, NpagHU OCHOB, 30KOH-
CKU OCHO8, NPABHU UHCMUMYym, NPASHU PeXcUM, NPABHU NPUHYUNU, JaBHU
nopedak, npasda.

!pricamilos@prafak.ni.ac.rs

2Paj je HacTao Kao pe3y/TaT GUHAHCUPaHba 0/ CTpaHe MUHUCTApCTBa IPOCBETE, HAyKe
Y TeXHOJIOIIKOT pa3Boja Peny6inke Cpbuje, mpemMa yroBopy eBUjeHLUOHU 6poj 451-03-
68/2020-14/200120".
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1. [IpaBHHU pe>KMM U NIPABHU UHCTUTYT KAao IPaBHU IOjMOBU. 3aKOHCKH
OCHOB IPAaBHUX pe)KHMa U NPAaBHU OCHOB NPAaBHUX UHCTUTYTA

YonutTeHo y3eBily, MOIJIo 6U ce pehu a npaBHU KapaKTep jeJHOT MpaBHOT
MHCTHUTYTAa U HbEroB IPaBHU OCHOB HUCY [T0jMOBH MCTOT 3HAa4YeHa, UMajyhu y
BU/Y [l Ce MpaBHU KapaKTep TUYe CBOjCTaBa MOjMOBHE CTPYKTYpe MPaBHOT
MHCTHUTYTA, 0K je IpaBHU OCHOB Pa3JIoT KOjU ONPaB/aBa keroBo MOCTOjakbe
y IpaBHOM NopeTKy. [Ipy ToMe, NpaBHU OCHOB M NMPaBHU KapaKTep MOry ce
noAyZapaTH (HIp. KPUBUILA KOJ, CyGjeKTHBHE OZTOBOPHOCTH), IITO UIIAK HHUje
npeosJahyjyha kapakTepuctuka. Ho, 1 kazia ce Mehyco6HO pa3iuKyjy, IpaBHU
KapaKTep NPaBHOT MHCTUTYTA HYKHO je IeTEpMUHUCAH TPAaBHUM 0CHOBOM, 6Y-
Ayhu fia je npaBHU OCHOB TaukKa ca Koje ce pa3MaTpa Kay3a IpaBHOT ypehuBaba.

Ha nyTy nojamHor ojjpehrBara npaBHOr OCHOBA MPABHOT UHCTYTYyTa HEOI-
XOJIHO je YTBPAUTH Pa3IUKy U3Mely NpaBHOT pexKMMa U MPaBHOT HHCTUTYTA,
Kao /1Bajy pa3/IMuYUTUX IPaBHUX M0jMOBaA.

Y passiuuuTUM 06J1acTUMA IPABHOT MOPETKA 3aCTYN/beHU CYy OpPOjHU MPABHUA
peXXuMH ypebruBama NpaBHUX INpeaMeTa. [I[paBHU peXUMH y NUTAKBY
cacTaBJ/beHU CYy 0/, IPAaBHUX IPUHIIMIIA ¥ IPABHUX HOPMH, Y YMjOj OCHOBHU JIEXKH
pasJ/vka u3Mehy Tesie0JI0MKUX NPAaBHUX CTABOBA, CUCTEMCKUX TPAaBHUX CTa-
BOBA U pery/JaTUBHUX IPAaBHUX CTABOBA, UMajyhu y BUAY Aa IpaBHe HOPMe U
MpaBHU MPUHILMIIY 110 CBOjOj YHYTapH0j (MPaBHOJIOTUYKO]) CTPYKTYPU jecy
NMPaBHH CTABOBM,> aJ1i IPaBHU CTABOBHU Pa3JIMUUTOT CBojcTBa. Tesieo1omku
NpaBHU CTAaBOBH M3pa)kaBajy OCHOBHE IIPaBHe U/ieje U yCMepaBajy IpaBHY
CBECT y MOPETKY NpaBHe JIpKaBe, onpe/iesbyjynu TUMe MpaBHU OCHOB MPaB-
HUX HOPMH Kao peryJJaTUBHUX IPaBHUX CTABOBa U IPaBHU OCHOB J|€JIaTHOCTH
cybjekaTa mpaBHOT mopeTKa. CHCTEMCKM MPAaBHU CTaBOBHU ypehyjy Mmehycob6Hu
OJIHOC TPa/IUBHUX EHTHUTETAa IPaBHOT IOpeTKa Te IPaBHO ypehyjy TOK, 06UM U
JloMalllaj mpaBHOT ypehrBama U ieJaTHOCTHU cy6jeKaTa MpaBHOT MOPETKA, 0K
pery/JiaTUBHY NPaBHMU CTAaBOBH HeNOCPeHO IpaBHO ypehyjy cybjeKTHBHA
npaBa U MpaBHe AYKHOCTH cy6jekaTa npaBHOT nopeTka.* [[paBHU NPUHIIUITU
npeJCcTaBJ/bajy 3padyehe Tesieo/I0LIKe TPaBHe CTABOBE, 0K Ce IpaBHE HOpMe

3MetpoBuh Besu: ,JIlpaBuu cTaB (Hemauku: Rechtssatz) u npaBHHM aKT NpeACTaB/bajy
nocJje/iie, KOHAYHE HOCHOIle UCII0/baBaka npaBa. CBe ITO ce mpaBa THUYE,y jeTHOM je UJIU
y APYTOM, UJIH je ca ’bUMa [I0OBE3aHO0; C TUM, LITO je IPAaBHU CTAaB UHTEHLMOHAJIAH U3pas3
IpaBHe CTaTHKe (Y ’beMy ITPaBo 3alpaBo IpaBHA MHUCAO, ,CTOjU"), 10K je IPAaBHU aKT eJIeMEHT
npaBHe AUHAMUKe, IPABHOT )KUBOTA U KpeTama.” ([lerposuh, 1981: 75). CTaHOBUIITE O
NpaBHOj HOPMHU Kao MPaBHOM CTaBy 3actynao je 1 Toma )KuBanosuh (?Kusanosuh, 1997:
60; 65 unn.).

*Y HalIoj NpaBHOj KKLUXKEBHOCTH ce yo6u4ajuo uspas ,HopMe o nonamamy” (P. Jlykuh,
11, 1995: 84-85), npu yueMy pery/aTUBHU IPAaBHU CTABOBU HEMAjy Y BU/lY CAaMO MOHALIAKke
¢dus3nYKux 1uLa, Beh 1 le1aTHOCT Ap>KaBHUX OpPTaHa U IPYTUX CybjeKaTa MPaBHOT MOPETKa.
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jaBJbajy Kao CUCTeMCKHU U peryJaTUBHU IIPaBHU CTaBOBU. CUCTEMCKHU IIPaBHHU
CTAaBOBHU UCKJbYYHUBO UMajy 0OJIHK ONMIITHUX TPABHUX HOPMHU Ca ONIITHUM NPaB-
HUM /IejCTBOM, 10K Ce peryJIaTUBHU IPaBHU CTABOBH jaBJbajy Kao IpaBHEe HOpMe
ca [lejCTBOM erga omnes 4 IpaBHe HOpPMe ca /iejCTBOM inter partes.

Y cBUM 06J1acTHMa MPABHOT MOpPeTKa BaXke MPaBHU NPUHIUIINA KA0 OCHOBHHU
TeJIEOJIOUIKY NPABHU CTABOBH U OINLITE IPAaBHe HOPMeE Kao CUCTEMCKH PAaBHU
CTaBOBH, YMMe Ce ClIpedyaBa CaMOBOJba CybjeKkaTa MpaBHOT OPeTKa, Kao NPBU
YCJIOB U IIJb MIOCTOjakha NMPaBHe JIp’KaBe. YCTaB Ka0 OCHOBHU 3aKOH IpeBac-
XO/IHO Ca/Ip?K1 OCHOBHE T€JIe0JI0IIKE K OCHOBHE CUCTEMCKE TPaBHE CTaBOBE, K0
IITO Y CBAKOj 06JIaCTH MPABHOT TIOPETKA BaXKH CUCTEMCKH (OCHOBHHM) 3aKOH KOjU
HOPMHpA OCHOBHE TeJIeOJIOUIKe, CUCTEMCKE U peryjaTUBHe IIpaBHE CTaBOBE
- Baxkehe y 1oTU4YHOj 06J1acTH npaBHor nopeTka. ([Ipuua, 2018, 11: 135-180).

[IpaBHU peXXHMHU 3aCTyNJ/b€HU y IPaBHOM IIOPETKY pPa3J/IMKYjy ce IpeMa CBOjoj
caJip>KMHH, a 3alIpaBo pasJIMKa je y O4HOCY IPaBHUX NPUHIIMIIA K0 TeJse0JI0Il-
KHX NPaBHUX CTaBOBa U MPaBHUX HOPMHU Kao CUCTEMCKHUX U peryJaTUBHUX
NpaBHUX CTaBOBa 10/, OKpUJbEM NpaBHOT pexuMa. [I[puMepa pajau, npaBHU
peXHM TUNUYHOT rpahaHckonpaBHOT yrosopa cajpxH (1) mpaBHe HOpMe ca
ZiejcTBOM inter partes (pery/J1aTUBHH IDaBHHU CTaBOBH) KOje IPOM3J1a3e U3 CJI0-
60/iHe BOJbe YTOBOPHUX CTPaHa, (2) AUCIIO3UTUBHE 3aKOHCKe OIILITe NpaBHe
HOpMe (pery/saTUBHHU IPaBHU CTAaBOBU) KOje UMajy CeKYH/AapHU KapakTep, (3)
OILITE IPaBHE HOPME KA0 CUCTEMCKE IPaBHe CTaBOBe® U (4) mpaBHe IPUHLUIIE
Kao TeJsIe0JIOLIKe NpaBHe CTABOBE KOjU IPMMapHO Baske CipaM npaBHoOT ypehu-
Bamwa rpahanckonpaBHux yrosopa.® /lakJjie, peryJJaTUBHU IPaBHU CTaBOBU
caZip>kaHU y IOMEHYTHUM yroBOpHMa MpPOM3Ja3e U3 CarJacHOCTH CJI000JHUX

Y. 10 3akoHa 0 o6sMranMoHuM ogHocuma Peny6.iuke Cp6uje (,Ca. iuct COPJ”, 6p.
29/78..): ,CTpaHe y 06MralluOHUM OJJHOCHMA Cy C/1060/jHe, y TPaHUI[aMa MPUHYAHUX
MpOMHKCA, jaBHOT MOPETKA U J0GpUX 00MYaja, /1a CBOje 0JJHOCE Ypeie o CB0joj BosbH. Yu1. 20
ucrora 3akoHa: ,CTpaHe MOT'y CBOj OZJHOC YPeAUTH JPyKUHje Hero LITO je OBUM 3aKOHOM
ozpebheHo, aKo K3 nojeiuHe 0/ipe/i6e OBOT 3aKOHA UJIM U3 HbeHOT CMHUCJIA He TPOU3J1a3H LITO
Jpyro.” Kao moTBp/ly onpaBAaHOCTH JIy4Yekha CUCTEMCKUX IPAaBHUX CTABOBA O/ PETYJIaTUBHUX
npaBHUX CTaBOBa, no3Bahemo ce Ha BoguHesnnheBo noumamwe YBoza y rpahancko npago.
Boaunenuh kasyje: ,3a pa3JiMKy o/ T0CeGHUX JleJI0BA U 01 OTILTET Jies1a rpahaHCcKor npasa,
KOjU pe/iCTaBJ/bajy HOPMe U3 KOjUX Ce cacToju rpahaHcKo npaBo, yBoa y rpahaHCKo mpaBo
je 03HaKa 3a NpaBHE HOPMe Koje HUCY CacTaBHU Jieo rpahaHCcKor npasa, HEro ce oHOCe
Ha rpabaHcko npaBo, Ha rpahaHckonpaBHe HopMe. ['pahaHckonpaBHe HopMe ypehyjy
rpabaHcKkonpaBHe OJHOCE - TpaBa, 06aBe3e, CIOCOOGHOCTH U CBOjCTBA KOja UMajy JMIa y
THM OJJHOCHMaA, CTUIlakbe, IPOMEHY WJIM TpeCcTaHaK THUX NpaBa U 06aBe3a, CIOCOGHOCTH
U cBOjcTaBa. YBoA y rpabaHcko npaBo ypebyje pazHa nuTama, He 0 rpa)aHCKONpaBHUM
osHOCKHMa, Hero o rpahaHckonpaBHUM HopMaMma. Hopme yBoza y rpahancko npaBo jecy
HOopMe o rpahaHckonpaBHUM HopMaMa (MeTaHopMe).....” (Boguuenuh, 2014: 29).

®Ys. 11 3akoHa 0 06/MralUOHUM ofHOcuMa Peny6uinke Cp6éuje (,Cu. suct COPJ”, 6p.
29/78..): cTpaHe y 06JMTallMOHUM OJJHOCUMA cy paBHolpaBHe. Y 12 uctor 3akoHa: “Y

169



MEBYHAPOJJHA HAYYHA KOH®EPEHIIMJA ,,0ATOBOPHOCT ¥ IIPABHOM U [IPYIUTBEHOM KOHTEKCTY”

B0OJ/ba KAa0 OCHOBHOI' IPaBOTBOPAYKOr U3BOpa Y jeJHOj 06J1aCTH MpPaBHOT MO-
peTKa, oJi YCJI0BOM Jla IpaBHO ypehuBame y nuTamy He yrpokaBa O4yBarbe
NpaBHOT MOpeTKa Kao IieJ1He.

C apyre cTpaHe, IIOCBe je Apyradyvja caZp>KMHa NIpaBHOT pexHUMa JieJIaTHO-
CTHU NOJIMIUje yCMepeHe Ha OJipXKaBakbe jaBHOT peja U MUpa, 360r Tora LTo
IIpaBHU PEXXHM O KOjeM rOBOPUMO CaZpKU 3aKOHCKe HOpMe Kao CUCTeMCKe
NpaBHe CTaBOBE KOjU 0/ipeDyjy TOK U rpaHulie U3UUKe JieJIaTHOCTH MOJIUIHje,
aJlv ce TOK JleJIaTHOCTH Y NMTalby 3aKOHCKMM HOpMaMa He MO>Ke 3ayCTaBUTH
jep je nocpeny ¢pu3MUKa J1eJJaTHOCT OCHAXKeHa NPeTIOCTaBKOM JIEraJIHOCTH U
OILIEHOM LieJINCXOAHOCTH, ca MoryhHouhy HenocpeaHor u3Bpliewa. Ho v oBze
NPUMapHO BaXke NPaBHU MPUHIUIN KaO0 OCHOBHHU TeJIEOJIOLIKH IPaBHU CTa-
BOBH’ a 3aKOHCKe HOpPMe Kao CUCTEMCKHU TpaBHU CTaBOBU® oHeMoryhagajy ca-
MOBOJbY IOJIMLM]€e, YUMe Ce OJip>KaBa MpaBHU nopejak. To 3Hauu Aa pusrnuka
JleJIaTHOCT N0JIMIIMje Kao peJloBHA U IPMMapHa JleJIaTHOCT Y IPaBHOM [IOPETKY
- CaZip>KUHCKU He MOXKe OUTH ypeheHa 3aKOHCKUM HOpMaMa Kao peryJsaTHuB-
HUM [IPaBHUM CTaBOBMMa, Beh cy mpaBHO ypeheHU yCI0BU U rpaHULie pacnpo-
CTUpaka JOTUYHE [1eJIATHOCTH, Kao U ocaeAuIie Npey3uMatha JeJJaTHOCTH,
IITO CBe Tpeba Jla 06e36eA1 0UyBare IPaBHOr opeTKa.’

Busehemo fonjHuje /1a je y npaBHOM NOPETKY 3aCTYIJbeHO BUIIIE MPABHUX pe-
»KMMa 0J]IFOBOPHOCTH Ap>KaBe 3a LITETY NPOYy3POKOBAHY JONYIUITEHUM aKTHUMa
Y pa/itbaMa Ip>KaBHUX OpraHa ¥ cIy>K6eHUKa U CBU OHU UMajy noce6GaH 3aKoH-

3aCHUBamY 06JIMrallMOHUX OJJHOCA U OCTBapHUBakby IpaBa v 06aBe3a U3 TUX OJJHOCA CTpaHe
Cy LlyHe Jla ce IPUAPKaBajy Hadyesia CABECHOCTH U nolTemwa. Utn.

Y. 31 3akoHa o nosauuuju (“Cia. rmacuuk PC” 6p. 6/2016 u 18/2018): “Ilosinnuja
06aBJba NOJIUIIMjCKE MOCJIOBE C [[U/bEM U HAa HAUMH Jla CBaKOMe 00e36€e/11 jeJHAKY 3aIUTUTY
6e36eHOCTH, IpaBa U cJ1060/1a, IPUMeYjyii 3aKOH U YCTaBHO Ha4yeJio BJla/laBHHE TpaBa.
Ha ocHOBY OBOT OMIITEr TEJIE0JIOMKOT IPaBHOT CTaBa, y 4JI. 32 KCTOra 3aKoHa peiBUheHu cy
[paBHU NPUHI UK 06aB/batba MOJHUIUjCKUX 0CI0Ba (MpodecrHoHaNr3aM, AeNogUTH3alK]a,
epHUKaCHOCT, EKOHOMHUYHOCT, 3aKOHUTOCT ¥ CPa3MePHOCT).

83aK0HO0/1aBCTBO O MOJIMIH]jH je jeJHO BEJJMKO MHOIITBO CUCTEMCKHUX IPaBHUX CTABOBA
KOjU MOJIMIIM]jy ¥ OTPAaHUYABAjy U He OTPaHUYaBajy, LITO je mocaeguna GU3ndKe 1eJJaTHOCTH
MOJIMIMje Kao IpUMapHe U peJjoBHe QpyHKIIMje y MPaBHOM NMopeTKy. BuzgeTu uii. 65-128
3akoHa o nosaunuju (“Ca. rmacauk PC” 6p. 6/2016 1 18/2018).

®u3nyKa 1eJIaTHOCT NOJIMIMje Kao IPpUMapHa U pe/loBHA y TPaBHOM ITOPETKY OipakaBa
ce U Ha JyXOBHY JeJATHOCT Mol Uje, UMajyhu y BUAY MOryhHOCT JOHOlIeHka YyCMeHoT
peliema, HOpMUPAHOT 3aKOHOM 0 ONMUITeM ynpaBHOM nocTtynky (“Cu. rimacHuk PC” 6p.
18/2016). Y us. 143 noMeHy TOr 3aKOHA, HOPMUPAHO je: (1) YcMeHo pelliebe JOHOCH ce KaJ,
ce peJly3UMajy XUTHE Mepe Y jaBHOM UHTepecy, ia 6u ce 06e36eA10 jaBHU peJi U MUDP U
jaBHa 6e36eJHOCT UJIM OTKJIOHUJIA HeNoCpeJiHa ONACHOCT 110 )KMBOT WJIM 3/ipaBJ/be JbY U
uad UMOBHUHY. (2) Ha 3axTeB cTpaHKe, aKo je MoAHET Y poKy o 60 faHa of JOHOLIEHA
YCMEHOT pelllerha, OpraH Mopa Aia U3pa/iM U J0CTaBU CTPAHLU TMCMEHO pellere ¥ POKY 0,
ocaM JlaHa O/ ToCcTaBJ/batba 3aXTeBa.
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CKHU OCHOB U3 Kojer U3BHUpY. MehyTuM, ynpKoc pa3ML{ Y 3aKOHCKOM OCHOBY,
IIpaBHU OCHOB TUX IIPaBHUX peKUMa je UCTH, IITO je TeEMe/b Ha KOjeM ce IOo-
JM>Ke I0jMOBHA 3rpa/jia NIpaBHOT MHCTUTYTA O4TOBOPHOCTH Jip>KaBe 3a IUTeTYy
— carpabeHa o/ Bullle pa3/IMYUTUX IPABHUX PEXUMa OATOBOPHOCTH AP KaBe
3a WTeTy. Y CKJIaAy ca TUM, TOK MUCJIH KOjU pa3BUjaMo Tpeba a oKaxe ja Cy
NpaBHU OCHOB U 3aKOHCKH OCHOB IIPaBHU MOjMOBHU Ca pa3/JIMUUTHUM 3HAYEHEM.

C Tayke rsieMIITa IOpeTKa IpaBHe Zip>KaBe, BeOMa je BaXXHO JIYYUTHU 3aK0-
HUTOCT ¥ GOpMaJIHOM CMUCJY OJf 3aKOHUTOCTH Y MaTepujajHoOM cMucay. ['e-
HepaJIHO Y3eBIlIH, IPAaBHU NIOPEAAK je YCTPOjCTBO Jp>KaBe Kao IPaBHO-II0-
JIUTUYKe 3aje/lHULle U OMBCTBO MpaBHO ypeheHux onHoca usamebhy cybjekarta
pasJMYUTUX UHCTUTYTUIMOHAJHUX NIOpelaKa, JeTEPMUHUCAHUX TPAaBHUM
NPUHLMIIMMA U IPaBHUM HOpMaMa Ha TeMeJ/by KOjUX Ce OCTBapyje AeJaTHOCT
JIOTUYHUX cybjekaTa. CpeyruTU caMOBOJbY CybjeKaTa UHCTUTYLLMOHAJIHUX I10-
peZilaka — OCHOBHHU je CMHCA0 NOCTOjakba MPABHOT NOPeTKaA, J0YMM CTBapame
IIpaBa He MOXe JI0 Kpaja NpeACTaB/baTU KOHKPeTHU3alhjy ONIITUX IPABHUX
HOpMH, UMajyhu y BUAY HYKHOCT Jla KOHKPETHO NMPaBHO ypehuBake y MaTe-
pHUjaJHOM cMUCy Gy/le M BaH 3aKOHA U U3HA/, 3aK0Ha, LITO je UCTUHA HeJJOKY-
YMBa JaHAllbUM CPICKUM MpaBHULMMA 3ap06/beHUM Y TAMHUIIUY HOpMaTH-
BUCTUYKOT Jieranusma.l’ Y npupo/iu cTBapH je fia y IOpeTKy MpaBHe JipKaBe
6y/Zy 3aCTyIN/beHU Pa3JUYUTHU NPAaBOTBOPAUYKH U3BOPHU (MOJMTUYKA OlleHa
L|eJIMCXOHOCTH, yIIPaBHA OLjeHa LIeJIMCXOAHOCTH, CJI060/AHA BOJbA U pa3yMCKa
WHTepHpeTalyja NpaBHUX NpaBuJa U NpaBHUX NpuHLUMNa). [I[paBoTBOpayku
M3BOPH CaYMHbaBajy YHY TapHy KOHIENUjy IPaBHUX aKaTa U IPaBHUX pallbU

10 HopMaTHBUCTHYKHU Jierajr3aM”’ 03Ha4aBa Hajy»Ke 3Hauehe HOpMaTUBU3Ma, 10/] KOjUM
ce paBo NIOMMa Kao CTBapamwe U MPUMeHa 3aKOHCKUX U JPYTUX ONMIITHUX IPaBHUX HOPMU
Kao “popmasiHuX U3Bopa npaBa”. HayyHo mocMaTpaHo, IpaBHU OpeAaK CaZp>KU cacTaBHe
rpaJiluBHe eHTUTeTe, 6e3 KOjUX je He3aMUCJUBa NPOJOPHOCT IpaBHOHAY4YHe aHaJH3e
CTBapama U KOHKpeTH3aliuje NpaBa, c/eiICTBEHO YeMYy HOPMAaTUBUCTUYKO IJIeAULITE HUje
JI0BOJbHO 3a pa3yMeBame NpaBHOT opeTka. Halle MUulll/berbe je 1a NpaBHU [TOpe/iaK IpaBHe
Jp>kaBe uMa caepaehy cTpykTypy: a) OCHOBHHU (rpa/JUBHU) EHTUTETH MIPaBHOT opeTKa: 1)
MpaBHU CYDjeKT, 2) cy6jeKTUBHO MpaBo, 3) NpaBHA Ay>KHOCT, 4) npaBHU 06jeKT (IpeMeT);
5) npaBHM aKT, 6) Ap>KaBHA pa/iikha, 7) NpaBHa pa/ikha, 8) NpaBHe YHbeHUIe. Y 0JJHOCY Ha
NpaBHU OpeJiaK, CBU IOMEHYTH eJIeMeHTH UMajy jeiHaK (KOHCTUTYTUBHU) 3Ha4aj, a 61
GH1JIO IOCBE MOrPEIIHO IOMEHYTe eJIeMeHTe CMELITATH Y XUjepapXUjcKy Tabesy jep 6U TO
6UJI0 UCTO Kao KaJja 61 ce y CMUCJIY JbyACKOra OpraHM3Ma olielbMBaJIo IPeBacxo/CTBO JecHe
pyKe y 0lHOCY Ha JIeBY PYKY, OH/JI. KPBOTOKa Y 0O/{HOCY Ha HEpBHU CUCTEM M cJ1.; 6) MaTepuja
MpaBHOT ypehuBama: npaBHa Jo6pa U NpaBHU UHTepecH; B) [IpaBOTBOpauYKH U3BOPHU:
pa3yMcKa UHTepnpeTaluja NpaBHUX HOPMU U NMPAaBHUX NPUHLMIIA, TOJUTHYKA OLleHa
LeJIMCXOAHOCTH, CJI000HA BOJ/bA U yIIPABHA OLlEHA LeJUCXOAHOCTH; T) O6IULU IpaBHOT
ypebuBamwa: HenmocpeAHU AMHAMUYKHU: ONLITYU IPaBHU aKTH, UHAUBUAYAJHU IPaBHU aKTH,
JIp>)KaBHe U NpaBHe pafikbe, HeMOCPeAHU CTaTUYKU: NPaBHU IPUHIUIIY, IpaBHe HOpMe U
NpaBHU CTaH/Jap/AM U BUIIH (IPaBHOHAYYHM) CTAaTUYKHU: IPaBHe CTBapH, NpaBHe CUTYyalluje
Y npaBHU UHCTUTYTH ([Ipuna, 2016: 20-82; [Ipuua, 2018, I1I: 135-180).
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y IpaBHOM MOPETKY U YUCTUHY NPe/ICTaB/bajy MaTepUjaiHe U3BOpe MpaBa Ha
CTpaHu cy6jekaTa mpaBHOT nmopeTka. 1!

Ycnepn noctojawka pa3JIMYMTUX MaTepUjaJHUX U3BOpA HA CTpPaHU cyb6jekaTa
NpaBHOT MOpPeTKa, GYHKIMOHKUCAe NPABHOT MIOPETKA HE MOXKe Ce 3aja3UTHU
NUpaMHUAAJTHUM TOKOM CTBapara U MpUMeHe 3aKOHCKUX U APYTUX OMIITHX
MpaBHUX HOPMH Kao “GopMasHUX M3BOpa MpaBa”’, ITO je JorMa HOPMaTHUBU-
CTUYKOT JIerajiu3Ma, uMajyhu y BUly la IPUHIUI 3aKOHUTOCTH Y MaTepHUjaJi-
HOM CMHCJIy HHje npeoBsahyjyhu y cBUM o6s1acTUMa NpaBHOT opeTka. MaTe-
pHYjaJIHO MPaBo CTBapa Ce ¥ BAH MHCTUTYIIMOHAJIHOT MOPETKA jaBHE BJIACTH,
Kao JIeJIaTHOCT KOja He MpeJiCTaB/ba KOHKPETHU3ALHjy 3aKOHCKUX HOPMH Kao
peryJlaTUBHUX IPAaBHUX CTABOBA — HA MO/PYYjy CJI060/[HE BOJbe U IPUBATHOT
HWHTepeca y alCoJIyTHOM CMUCJY (HIp. 3aKJ/by4YHBakbe yropopa y rpahaHckum
npaBHUM cTBapuma).'? C gpyre cTpaHe, MHCTUTYI[MOHAJJIHU NOpeJiaK jaBHE
BJIACTH je HYKHO IIUPH ¥ OJHOCY Ha MaTepHjaJiHO (3aKOHCKO) NpaBo, UMajyhu
y BUAY MOJUTUYKY JeJaTHOCT JPKaBHUX OpTaHa Koja MOoXe Jja Oy/ie ¥ U3Ha[
3aKOHa (HIIp. 3aKJby4HBake MehyHapoJHOT yroBopa).

[logBpraBame KOHKPETU30BAHOT IPaBHOT ypehrBamha 3aKOHCKUM HOpMaMa Kao
CHUCTEMCKUM MPAaBHUM CTAaBOBUMA M3pakaBa CyUITHHY NIPUHIMIIA 3aKOHUTO-
cTUy GOpMaTHOM CMHCJLY, J0MUM NPUHIIUI 3AKOHUTOCTH Yy MaTepPUjaTHOM
CMHUCJIy N0/jpa3yMeBa I0/|BpraBambe KOHKPETH30BaHOT paBHoOT ypehuBama
3aKOHCKMM HOpMaMa Kao peryJaTHuBHHUM NpaBHUM cTaBoBuMa. CaMo Kajia ce
je3arpo KOHKPEeTH30BaHOT MPAaBHOT ypehrnBarma Hala31 y 3aKOHCKOj HOPMH Kao
perysiaTUBHOM IIPAaBHOM CTaBY W MO/JI YCJIOBOM /ia y MorJiely Tor ypehuBamwa

" TIpaBOoTBOpAYKH U3BOPHU OUUTYjy Cy6jeKTa MIPAaBHOT OPETKaA y NPOLeCy CTBapara U
npuMeHe [IpaBa, onpejesbyjyhu kay3y kweronora iesama. [[paBoTBopauky HU3BOPH OTKPUBAjY
YHYTapby KOHIENIUjy CBEKOTHKE LYXOBHE U PU3NUKe eJJaTHOCTH y IPABHOM IOPETKY,
Kakoy norsiely GopMasIHUX H3BOpa IpaBa, TaKO U y MOTJIely CBUX IPABHUX U MaTepHjaJTHUX
aKaTa, 10CJI0Ba U Pa/itbu Y IPAaBHOM OPETKY. Y TOM CMHUCJIY CMO Ha O PY4jy MaTepHjaTHUX
n3Bopa npasa. [Ipyu ToMe, npaBoTBOpadKe U3BOpe HA CTPAaHU cy6jekaTa IpaBHOT opeTKa
HEOIIXO/IHO je IYYUTH OJf MaTepHjaIHUX U3BOPa HA CTPaHU NpaBHoOra 6uha (Hrp. 06jeKTHBHU
JlyX ¥ IpaBHA CBECT Kao MaTepHujaJHu u3Bop npana). ([Ipuna, 2018, 11: 135-180).

12y¥roBopHe CTBapH 0YUTY]y ay TOHOMH]y cy6jekaTa rpahaHCKOT APYLITBA 0Jf HEIOCPELHOT
3aKOHCKOT ypehuBama jep je y IpupoJu CTBapH [Jla IOCTOje IPaBHU MpeAMeTH Koju he
ce NpaBHO YpeJUTH yrOBOPOM Kao UHAUBH/AYAJHUM 3aKOHOM, IPU YeMy ce He JOBOAU Y
NyTame Aa olllITa IpaBHAa HOpMaA y IpyTrUM o6Js1acTUMa IopeTKa NpaBHe JpKaBe, yIPKoC
ONUITEM, MOXe UMaTH U HelocpeHO NpelU3upaHo nNpaBHo AejcTBo. Koa rpahaHckux
YrOBOPHUX CTBAapu NpaBHU 3HA4yaj HUje y TOMe LITO Ce MpPaBHU NMpeaMeT ypebhyje
YTOBOPOM Kao MojeiIUHAYHUM MPAaBHUM aKTOM, KOJIMKO je 3Ha4aj y TOMe LITO NpaBHO 6uhe
YTrOBOpPHOT ypehrBama ycrnocTaB/ba cJ1060HOM BOJ/bOM YTOBOPHUX CTPaHa, 6€3 NpUApKaja
MMIIepaTUBHUX 3aKOHCKUX HOPMU Ka0 peryJlaTUBHUX IPaBHUX CTaBoBa. CMUcao ayTOHOMUje
rpabaHckor ApyuTBa U jecTe y TOMe Jla yrOBOPHO IIPaBHO ypehuBamwe nojJiexxe IpUHIUNY
3aKOHUTOCTH Yy $OpMaIHOM CMUCIIY, He M 3aKOHUTOCTH Y MaTepHUjaJlHOM CMHUCJTY.
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BaXKH MMOTIYHA IpaBHA BE3aHOCT, UCIIPABHO je TOBOPUTH O MOCTOjakby 3aKOHU-
TOCTH y MaTePHUjaJIHOM CMUCJIY, IPH YEMY Ce y PAa3JIUUYUTHUM 06J1IacTUMa paB-
HOT IOpeTKa pa3BUjajy pa3IMYUTH CUCTEMH 3aKOHCKOTa npaBa. [loBesaHoOCT
u3Mehy cucTemMa 3aKOHCKOT IpaBa 0CTBapyje ce y Mepy pa3BUjarba YyCTaBHOCTH,
jelHaKOCTH IMpeJs 3aKOHOM U MPaBHUX MPUHIUIA BJIaAajyhuX y pa3uiuTUM
o6JiacTMMa NpaBHOT OpeTKa. 3aKOHCKO MPaBHO ypehuBame CBOjCTBO CUCTEMA
noJIy4yje 3axBaJsbyjyhu NpaBHUM NPUHIUIIMMA KA0 OCHOBHUM TEJIEOJIOIIKHUM
NpaBHUM CTAaBOBUMaA, C TUM /ia C€ OZJHOC U3MeDy pa3JIMYUTHUX CUCTEMA 3aKOH-
CKOT IpaBa HeINoCPeAHO YCIOCTaBJ/ba MIyTEM CUCTEMATCKO-TEJE0JIOMKOT HC-
MUTHBaba MehycoOHOT yTHIIaja 3aKOHCKUX HOPMHU (peryJlaTUBHUX U CUCTEM-
CKHX NMPaBHUX CTAaBOBA) U MPaBHUX NPUHIMIIA BIaAajyhuX y pa3IudYuTUM
o6JiacTUMa NpaBHOT nopeTka. CUCTeMU 3aKOHCKOTra [paBa yCIOCTaBJbajy Ce Y
pasIMYUTUM 06J1aCTUMA TpaBHOTA opeTKa (rpaaHCcKo 3aKOHO/1aBCTBO, KPH-
BUYHO 3aKOHO/IaBCTBO, YIIPABHO MPOIECHO 3aKOHOABCTBO U Jp.), Ka0 0JHOC
CUCTEeMA YKOPEHhEeHUX Ha PA3JIMYUTHUM TPAaBHUM MPUHLUIIKMA.

IIpaBHU pexxuM ypehuBamwa NpaBHUX IpeiMeTa oApa3yMeBa yKYNHOCT NpaB-
HUX IPUHIMIIA KA0 TeJIe0J0LKUX IPAaBHUX CTABOBA M IPaBHUX HOPMHU Kao pery-
JIATUBHUX U CUCTEMCKHUX IPaBHUX CTAaBOBA, CJIeICTBEHO YeMY je CBaKO IPaBHO
ypehbrBame y nopeTKy NpaBHE Jp>KaBe HY>KHO 3aCHOBAHO HAa 3aKOHCKOM 0cC-
HOBY, 6apeM y 3Hayeky rope HaBe/JleHe 3aKOHUTOCTH Y GOpMaJIHOM CMUCY. Y3
TO, IOMUMake 3aKOHUTOCTH y CKJIONY NIPaBHOT pexxnuMa ypehrBamwa nNpaBHUX
npeaMeTa HUje UCK/bYyYHBO Be3aHO 3aKOHCKUM HOpMaMa Kao GopMaJIHUM U3-
BOpuMa npasa. [I[paBHUK ca Haller NpaBHOT NOAPYyYja HPUHLMI 3aKOHUTOCTH
II0MMa Kao UCIIMTUBakbe carJlaCHOCTH NojeJMHAYHMX aKaTa ¥ pa/ilb1 ca 3aKOH-
CKHUM U IPYTHUM OINLITUM IPpaBHUM HOpMaMa O/ H. Kao UCIIMTUBakbe CarjacHo-
CTH NMOJA3aKOHCKHX ONIITUX NPaBHUX HOPMHU Ca 3aKOHCKMM HOpMaMa, LITO je
O0JJHOC HOPMU cJiabuje U jaye npaBHe cHare. Tako yCKO NoMMame 3aKOHUTOCTH
HUje 3aCTyI/beHO Y CBUM €BpPOIICKMM NIpaBHUM nopeTyumMa. [Ipy Tome HemaMo
y BU/ly CaMO eHIJVIECKO NPaBHO No/Jpy4je, Beh cBakako U KOHTUHEHTAJIHE €B-
porcke npaBHe nopeTke. EBponcku cya 3a Jbycka npasa y CTpa36ypy npuH-
L[MII 3aKOHUTOCTH OLiehYje U Yy 0JHOCY Ha OIIITa NpaBHA NIpaBUJia Koje je CyJ,
YTBPAHUO, OJ, yCJIOBOM /Jla ONUITA IpaBHA MpaBuJa 0 KOjUMa TOBOPUMO 06e-
36ehyjy npuHIUN NpaBHe CUTYPHOCTHU. To 3HAUM Jja ONIITa IpaBHA NpaBuJa
yTBpheHa y Cy/ICKOj jypucClipy/leHIIMju 33/1001jajy CBOjCTBO U3BOpa MpaBa ako
HacnpaM npaBuJia y NUTalby BaXKy NPUHIUI JIETUTUMHUX OYeKMBamwa Cyoje-
KaTa IpaBHOT [TopeTKa. Y TOM CMHUCJyY, y TocTynuuMa npeJ EBponckum cyzom
3a Jby/cka npaBa y CTpasbypy, 3aKOHUTOCT Y IOCTyaky APXKaBHUX OpraHa,
vMMaJialia jaBHUX oBsalthemwa U Jpyrux cybjekaTa olewmuBahe ce, He caMo y of-
HOCY Ha 3aKOHCKe ONUITe IpaBHe HOpMe, Beh U y 0ZJHOCY Ha CYACKU yTBpheHa
IpaBHa IpaBuJIa, 10/ YCJI0BOM Jia Cy IpaBuJa y NUTamy “A0BOJbHO JOCTYIIHA,
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npenu3Ha v npeasusbruBa“ (Omejer, 2012: 1090-1091). Y Be3u ca TUM, ONIITa
NpaBHa IpaBuUJa Koje cyZ yTBphyje HUCY KapaKTepUCTHUKA CaMO aHIJIOCAK-
COHCKOT IpaBHOT No/Jipyyja, Beh cBakako U pa3BUjeHUX KOHTUHEHTAJHUX eB-
POICKUX MPaBHUX MOPeJIaKa, CIeJCTBEHO YeMy [PaBHU PeXKUMH ypehuBama
IpaBHUX IpeJjMeTa O KOjuMa r'OBOPUMO caJip:Ke U ONlITa NpaBHA NpaBUJa
YCTaHOBJbEHA Y CYZCKOj jypPUCIIPYAEHIU]HU.

IIpaBHHM MHCTHUTYT je BUIIM 0OJIMK PAaBHOT ypehuBama y NOpeTKy NpaBHe
Jp>KaBe, HACTao Kao pe3yJ/ITaT HeloCpeJHO 3acCTylJbeHe jypUCIpyJeHLuje y
CTBapamy lpaBa. Ba>kHo je UMaTH y BUAY [ja pa3B0j eBPOIICKUX KOHTUHEHTaJI-
HUX [IpaBHUX [lopeJjaka y nepuoay HakoH @paHIuycKe peBoJiyLuje obesexaBa
HacTojakbe Jla ce pa3BUje jypUCIIpYleHLIMja, LITO je Y CTBapyu U3pa3 noTpebe Aa
CTBapame U IpUMeHy IIpaBa 060raTy IpaBHO MULL/bek€, 1a 61 ce U3HAJ, Ioje-
JIMHAYHOT pa3yMeJIo OMNILITe OJH. Aa OU ce U3a N0jeAUHOCTH OTKPUJIE LieJINHE.
Te nesivHe jecy IpaBHM NOjMOBHU. [[paBHO MUILI/bee He MOpa y 3HATHOj MepHU
6UTH HermocpeJHO 3aCTYIJ/bEHO Y IPABHOM NOPETKY, MOXe YHYTapApKaBHO
npaBo GYyHKIMOHUCATHU Kao TOK CTBapamka U NpUMeHe 3aKOHCKUX OMIITUX
NpaBHUX HOPMH, aJI¥ IJIeJUIITe O 3Ha4ajy IPaBHOT MUILIJ/beHa y IPOLLECy IIpPaB-
Hor ypebuBama je oryiefiai0 NOCTOjaHOCTH MpaBa, 1a CaMUM THUM U HeroBe
pa3BujeHOCTH. TO IITO laHAC TOBOPUMO O HEMAYKOM U ppaHIyCKOM IpaBy Kao
,3padyenNyM KOHTHHEeTaJHUM IPAaBHUM NOpeTLHUMA", MalbUM JIeJIOM je pe3yJaTaT
HenocpeJHOT yTUIdja MaTepHjaIHOT U IPOLeCHOr IpaBa Ha Jipyre IpaBHe No-
peTKe, a MHOTO je BUILIe pa3JIOT TOMe CHara HeMauke U GpaHILyCKe jypUclpy-
JleH1l1je, 0COOUTO CYJICKe jypUCIIpY/leHLIHje, IITO je jacaH Moka3aTeJ/b 3Ha4aja
NpaBHE CBECTHU U NojMoBHe cdepe npasa.

Y pa3BujeHUM KOHTHHEHTAJIHUM eBPOIICKKUM IIpaBHUM NIOpeTIMa 3aKOH Kao
Y3pa3s OMNLITe BOJbE IPeJCTaB/ba OCHOB U NI0JIa3UIITE /1a Ce Y IPaBHOM IIOPETKY
pasBUje I0CTOjaHa Kpy»KHa JIMHUja: 0L UHCTUTYLMOHAJIHOT I0peTKa IPOCTOPHE
3ajeHUIIE Ka MHCTUTYLMOHAJIHOM IIOPETKY jaBHe BJIACTH U HATpar Te 0f 3a-
KOHOJaBlia 10 CyJCKe jypucnpyAeHnyje U HaTpar. Ha oBaj Ha4MH cTBapa ce
YHYTpalllkby NPaBHU CUCTEM y IOPeTKY PaBHe Jip>KaBe — 3aCHOBAH Ha ay-
TOPUTETY CYACKHUX apr'yMeHTOBAaHUX IPaBHUX CTaBOBa U IpPaBHUX CXBaTama,
M3 Yyera npoussasu Jia 6e3 pa3BUjeHe U NOCTOjaHe CY/ACKe jypUCIpYAeHIHje
HUje Moryhe ocTBapUTH Pa3BUjeHOCT jeTHOT IPaBHOT TOpeTKa.

YHyTpaluwky IpaBHU CUCTEM IIpe/[CTaB/ba Pe3y/ITaT HeOCPeJHO 3aCTyII/beHe
jypUCIIpyAeHLIAje y IpoLiecy CTBapakha U KOHKpeTU3alije NUCAaHOT IIpaBa, Kao
CUCTEeM NIPAaBHUX CTABOBA, IPABHUX CXBaTaka U IIPAaBHUX I10jMOBA 3aCTyIlJ/be-
HUX Y CY/ICKO] jypUCTIPY/I€HL[UjH U IPABHOj CBECTH CybjeKaTa NpaBHOT TOpeTKa.
Kajga cTBapame npaBHUX IpaBUJia 0UMTYje KOHTUTUHYUTET HACTOjaba NpU-
NaJiHWKa MNPaBHUYKOT CTaJieXka U [0CJeHMKa [IpaBHe HayKe y paBIly CUCTe-
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MaTCKO-TeJIeoJIOUIKe KOHKpeTH3alije paBa — LITO je 0JJIMKa MPaBHO pas-
BHjeHUX MPaBHUX NIOpeJlaka — TaJa Ce youyaBajy NpaBHU II0jMOBH U MpaBHA
CcxBaTama Kao BUIIM CTyIak Pa3BUjeHOCTU TeXHHUKe paBHOT ypebhuBama.
JeiiHO KCTIpABHO je Z1a 06pa30Bakbe ,yHY Tpalllber NpaBHOT cCUCTeMa” ycieau
CIOHTAHO U ,0/103/10", ¥ MOCTYIKY CY/ACKOT YTBphUBakha NpaBHUX CTaBOBa U
NpaBHUX CXBaTakba MPUJUKOM IIpelju3upamha NojeIMHAYHUX TUITUYHUX TPAB-
HUX npeaMeTa. /la ce 3rpajia ,yHyTpallker NpaBHOTr cucTeMa” MOJUXKe ,0/0-
3/10”, Kao nmocTurHyhe cyjcke jypucrnpyzeHiibje — 4aKk U y 06JlacTUMa Mmpas-
HOT MOpeTKa y KojuMa npeosJiabhyje NpUHLUI 3aKOHUTOCTH y MaTepHjaJHOM
CMUCJY — [0JIa3U y CJIeACTBY OKOJIHOCTH Jla IpaBHA HOpMa MpPUJEB ,,0nuTH”
noJiy4yje ycJjeJ npyupo/Jie NpaBHOr 06jeKkTa Koju ypebhyje, He 1 360T caJip>KUHe
MpaBHOI CTaBa KOjUM ce 06jeKT mpaBHoO ypehyje. [I[paBHU KapaKTep 3aKOHCKe
HOpMe U JIpyTUX ONUITHX IPaBHUX HOPMH [10J1a3U Kao MOCaAeU1la OKOJHOCTH
Jla je ONIITUM MPaBHUM HOpPMaMa, Kao peryJaTUBHUM MPaBHUM CTAaBOBUMA,
VCKa3aHa TUIMYHOCT JIMIa, Aiorahaja, paAkU U 0JJHOCA Kao o6jekaTa paBHOT
ypebuBama Te KoJ, ONMUITUX MPAaBHUX HOPMHU /I0J1a3H /0 alICTPaxoBamha MpaB-
HOT 06jeKTa, /10K je ’hUX0Ba CcaJpKMHA KOHKpeTU30BaHa. Y NIpUPOAHU CTBapU
je Aa omumiTa mpaBHA HOpMa y CaAP>KUHCKOM CMHUCJY Oy/le KOHKPEeTU30BaHHU
peryJaTHBHU IPaBHU CTaB, YUME Ce He JI0BOJM y NUTame heHo CBOjCTBO Ja
MPOU3BOJIU OMIITE MPABHO JiejcTBO. To 3HA4YM Jla Cy ONIITe MpaBHE HOPME Y
NPaBHO-JIOTMYKOM CMUCJIY KOHKPETU30BaHU NPAaBHU CTABOBHY MPOU3AILJIU U3
NpaBHUX ofipeiaba (yCTaBHUX, 3aKOHCKUX U MOJA3aKOHCKUX), Baxkehu 3a He-
oZipeheHu 6poj cayyajeBa U HeoZipeheHu 6poj sina. CMHcao UMNepaTUBA Ba-
>Kerba OMUITUX MPAaBHUX HOPMH Ka0 peryJIaTUBHUX IPaBHUX CTABOBA YIPaBO
je y noTpebu 3alITUTe ONUITEr A06pa U jaBHOT MOpeTKa ca NPUHIIMIIOM 3a-
KOHUTOCTHU y y?KEM CMHUCJIY KOJi UMIIePAaTUBHUX HOPMHU U OUyBaHa MPaBHOT
nopeTKa KoJi UCIO3UTUBHUX HOPMH, a IUCIIO3UTHBHE HOpMe, 6e3 063U1pa Ha
CeKyHJapHy NIPUMEHY, IpeICTaB/bajy NIPUMapHy rapaHTHU]y jaBHOT UHTepeca
Kao CTaTUYKOr U3pasa onuiter o6pa. OTy/a je HEONXO/JHO /ia OMLITeE TPaBHe
HOpPMeE CaiP>KUHCKU Oy1yY KOHKPETU30BaHU PeryJIaTHBHU IPABHU CTABOBH jep
641 y IPOTUBHOM 610 06€CMHUILIJbEH PA3JIOT BbUXOBOT [IOCTOjaka y IpaBHOM I0-
peTKy. Y3 To, OCUM y CaZp>KUHCKOM IOTJIely, KOHKPEeTH3al[1ja OILITe ITPaBHe
HOpMe 0/1HOCH ce y oZipe)eHOM cTeleHy U Ha 06jeKT KOju ce lhoMe ypehyje na
y 3aBUCHOCTH O/ CTelleHa KOHKPeTH3alluje y MUTakby 3aBUCH J1a JiK he onuta
IpaBHa HOpMa Kao peryJlaTUBHU NIPaBHU CTaB NpeJCTaB/baTH JOBPIIEHO U
npenysupaHo npaBHo 6uhe. To wITO onuITe NpaBHE HOPME Kao peryaaTUBHU
IpaBHU CTAaBOBU Hajuelllhe HUCY JJOBpLIEHA U peLiU3rMpaHa npaBHa 6uha, He
3HAYHU [la Cy V TUTaky ONIITH NPAaBHU CTaBOBU. TO YUCTHHY 3HAUH /1A OMLITY
IpaBHY HOPMY Tpeba Zla/be KOHKPETHU30BaTH Y JieJly IPaBHOT 06jeKTa UJIH Ja
KOHKpPeTH30BaHU pery/JIaTUBHY IPABHU CTaB OILITE TPaBHe HOpMe Tpeba aJbe
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npegu3npaTy OonmToOM NPpaBHOM HOPMOM U l'IOje,E[I/IHa‘-IHI/IM IIpaBHHUM aKTOM
(Mpuua, 2018, II: 135-180).

OpaBje HY»KHO IPOU3JIa3u Ja CyACKa jypUCIIPYAeHLMja IPOBOAU KOHKPETHU-
3allMjy ¥ IpaBHO NpelU3upame NpaBHUX 06jeKaTa ONIITUX IPAaBHUX HOPMU —
JebrHUCakeM TUIIMYHUX [10jeJUHAYHMX IPAaBHUX IPeAMeTa U yTBphUBameM
NpaBHUX NIpaBUJia o6oraheHUX MpaBHUM CXBaTambUMa. ,YHYTpallkbU IpaBHU
cucTeM” C TOra 04MTYyje Kpy>KHY JIMHUjY CTBapakha U KOHKpeTU3aluje NUcaHor
npaBa — 0Ji 3aKOHOHABIA JI0 CYACKe jypUCIIpyAeHIAje U HaTpar.

Hame je MuLI/beme fla NpaBHO ypehrBame y NOpeTKy NpaBHe Ap)KaBe UMa CJle-
Jehe o6unke: (1) HemocpegHe AMHAMMYKE: ONILTU IPAaBHU aKTH, UHAUBUAY-
aJIHU NIpaBHU aKTH, Jip>)KaBHe U NpaBHe pajme, (2) HemocpegHe cTaTHYKe:
NpaBHU NPUHIUIY, IPAaBHe HOPMe U IPaBHU CTaH/apAu U (3) Bullle (IpaBHO-
Hay4He) cTaTUYKe: IpaBHe CTBapH, IpaBHe CUTYyallje U IPaBHU UHCTUTY TH.
[IpaBHU UHCTUTYTH Cy 3aCHOBAHU MCKJBYYMBO Ha IPAaBHUM IIpaBUJIMMa (IIpaB-
HUM CUTyalMjaMa) Kao Npenu3upaHrM U JOBpIIeHUM IpaBHUM 6uhrMa,*mTo

13BeoMa je BaXKHO UMaTH y BU/IY MIOCTOjalbe HEKOJIMKO JMMEH3Hja paBHOra CUCTEMa,
[0/, OKpHUJbeM MPABHOT NOPETKA UJIM y YACTO] NpaBHOHAy4YHOj paBHU. [IpBo, Hajjauu
M3pa3 NpaBHOT CUCTeMa M0/l OKpHU/beM NPABHOT MOPEeTKaA jecTe yCTaBHONPABHU CUCTEM:
yTeMeJ/beH Ha ycTaBy Y GOpMasIHOM CMUCJY U YCTAaBHOCTH 4Hja ce caJp>KUHa 06JIUKYje U
pa3BHjaayTOPUTETOM CUCTEMATCKO-TeJ/Ie0JIOUIKe HHTepIpeTaLyje YcTaBHoOr cyga. lpyro,
NpaBHU CUCTEM Yy HENIOCpeJHOM 06JIMKY NTOYKMBa HAa IPaBHUM NIPpaBUJIMMa Kao JOBPLIEHOM
Y MpelU3MpaHoOM NpaBHOM 6MNy U HKeros M3pas Cy NpaBHU HHCTUTYTHU Kao CUCTEMU
npaBHUX cuTyanuja. Tpehe, IpaBHU CUCTEM je IPYT0o UMe 33 YHY TPALIU IPABHU CUCTEM
NpaBHUX CTAaBOBA, MPaBHUX CXBaTaka M MPaBHUX [10jMOBA YCBOjeHUX U ONIITenpuxBaheHUX
y npolecy cTBapawa U KOHKpeTHu3aliyje npaBa — y CyJCKOj jypUcClpyZeHLuju U IPaBHOj
CBeCTH cybjekaTa NpaBHOTI TopeTKa. HamocsieTKy, M3pa3 npaBHOra cucTeMa CBakako jecy
Pa3JIMYUTH CUCTEMH 3aKOHCKOT IIpaBa KOjU ce YCIOCTaB/bajy y pa3JIMUUTUM 06J1acTUMA
npaBHOra nopeTtka (rpahaHcko 3aKOHO/JaBCTBO, KPUBUYHO 3aKOHO/AABCTBO, YIIPaBHO
NpOLIeCHO 3aKOHOLABCTBO U AP.), KA0 CUCTEMHU YKOPEeHEeHHU Ha Pa3JIMYUTUM IPaBHUM
NPUHLUNNMA, IITO he MOTBPAUTH Hallla KaCHMja aHaJIu3a oJjHOCca U3MeDhy CHCTeMCKUX,
ONUITHUX U TOCeGHUX 3aKOHA. Y YHUCTOj IPaBHOHAYYHOj PaBHHU, TPaBHA KbHMKEBHOCT U TpaBHa
CBeCT jecy npe6GUBaJIMILITE IPAaBHOT CHUCTEMa Kao LieJIMHe NPaBHUX [10jMOBA 3aCTYN/bEHUX
Ha oJpeheHOM mpaBHOM NoApyYjy. Tako rjaesaHo, MpaBHU CUCTEM je OJpeJHUIA KOjoM
ce 03HayaBa AyXOBHO NnperHyhe ycpefoTo4eHO Ha CNIO3HAjy ¥ TEOPUjCKO pa3yMeBame
npasa, cJeJICTBEHO YeMy ce 110J] IPaBHUM CUCTEMOM y HapeyeHOM CMHUCJy Nojpa3yMeBa
TOTAJMTET IPAaBHUX 10jMOBA 3aCTYy/beHUX Y jypPUCTPYAEHIIUjU U IPABHOj CBECTU NNOAPYYja
jeAHe MpaBHO-MOJIMTHYKe 3ajeiHULIE UJIH LIMPe — I10J] OKPUJbeM NIOPOJHIia BUILIEe TPABHUX
nopejiaka Koju Ipuina/iajy uCTOM T3B. BeJIMKOM IIPaBHOM CUCTEMY. Y3 TO, IPpaBHU CUCTEMOM
61 6UJIO UCIIPABHO 03HAYABaTH MOCTUTHYNeE [[eJIOBUTOT TEOPHjCKOT caryie/jaBama npasa,
Kao ojroBapajyhe Teopujcke mocTaBKe CUCTEMATU30BAaHUX MPABHUX M0jMOBA jeJHOT
npaBHOr MUcauoua. Hama Teopujcka noctaBka, y TOM CMUCJY, UCTHUYE 3HA4Yaj NPaBHUX
00JIMKa, 10/ KOjUM IoJpa3dyMeBaMo: 1) mpaBHe cTBapH (3aKOHCKE, OJUTHYKe, rpahaHCcKe,
ynpaBHe u cyzacke) ([Ipuna, 2016: 52-66, 2) npaBHe cuTyanuje (reHepaJsiHe, CelUjaaHe U
unausuyante) (lpuna, 2016: 66-78) u 3) npaBHe HHCTUTYTe (HemocpegHe u Bulle) ([Ipuna,
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3HaA4yH Jja ce N0J, OKpUJ/beM NIPaBHUX UHCTUTYTa He MOT'y CUCTeMaTU30BaTH
NpaBHe HOpMe Koje HeMajy CBOjCTBO NMPENU3UPaHUX U IOBpIIeHUX 6uha, mTo
je Takobe MCTHHA HeJOKYYUBa IPUCTAIML{aMa HOPMAaTUBUCTUYKOT Jlerajru3mMa.

IIlpaBHe cuTyanuje cy npaBHU O6GJULHM 3aCHOBAaHU HA PaBHUM NIpaBUJIUMa
Kao NpelUu3MpaHuM U JIOBPIIEHUM NpaBHUM 6MhuMa, U3 KOjUxX HelmocpeHO
npousJsase cy6jeKTHBHA [paBa, IpaBHe Jy»KHOCTHU Te oBJallhewa cybjekaTa
npaBHora nopetka. Cao6pa3Ho TOKY MUCJIU KOjU CJIeJUMO, IOCTOje IpaBHU
06jeKTH y HOTJIeAYy KOjUX Ce OIIITe MPaBHe HOPMe jaBJ/bajy Kao JOBPLIEHO U
npeny3npaHo NpaBHO 6uhe, Tako Ja cy6jeKTUBHA IpaBa U IpaBHe AyXKHOCTHU
HelnocpeJHO U3 ONUITUX TPAaBHUX HOPMU Tpou3Jia3e (To Cy reHepaJsiHe IpaBHe
CUTYyalMje U yjeJHO IPaBHU IIpeJiMeTH KOje HAa3UBaMO 3aKOHCKUM HUJIU YCTaB-
HUM NpaBHUM cTBapuma). C Apyre cTpaHe, Behu je 6poj mpaBHUX 06jekaTa y
IIpaBHOM IIOPeTKY y NOrJeAy KOjUX OILITe IIpaBHe HOPMe He NPeACTaB/bajy
JIOBPLIEHO U MOTNYHO Npelu3upaHo npaBHo 6uhe, ce/CTBEHO UeMy ce TpeMa
Ha4uMHy IpaBHOT ypehuBamwa 06jeKkaTa y NUTakby HY»KHO jaB/bajy IPaBHU NIpeJ-
MeTH KOju ce paBHO ypehyjy ofiroBapajyhum nojeiHHa4HUM aKTHMa U Ha Taj
HA4YMH HaCTajy MpaBHe CTBApH y TPaBHOM NOPETKY (YroBOpHe, yIIpaBHE, CYACKe
U p.). U3 HaBeeHoOr Npoun3sia3y ia NPaBHO NPABUJIO Kao Npelu3upaHyu KOH-
KpeTHU30BaHU [IPAaBHU CTaB y OAHOCY Ha [IPAaBHU [IpeAMeT MOXKe IPOU3JIa3UTH
Y3 ONLITEr IPaBHOT aKTa U MHAMBHU/YaJHOT IPABHOT aKTa, LUTO je 0CHOBA 3a OT-
KpHUBake U yobJiMuyaBake NPpaBHUX CTBAPU U TPAaBHUX CUTYalUja Kao IPaBHUX
06J/1MKa KOjU U3parkaBajy NpelM3vpaHa U JoBplleHa npaBHa 6uha y npaBHOM
nopeTkKy. [I[puMepulie, NpaBo Ha AP>KaBJ/bAHCTBO je IPaBHU 06jeKT KOjU yKUBa
IIpaBHY 3alITUTY Y IPaBHOM IIOPETKY, IPX YEMY je IpaBO Ha AP>KaBJ/baHCTBO
npeJMeT IPaBHOT ypehuBama Ny TeM ONIITUX U N10jeIMHAYHUX IPaBHUX aKaTa.
Tako riiefaHo, NoJHOLIEHe 3aXTeBa 3a CTUIAabe Ip>KaB/baHCTBA IPUjeMOM je
IpaBHA YMIbeHHIa (MpeTHoCcTaBKa 3a pelllaBakbe IPAaBHOT IpeiMeTa), CTULAbe
JAp’KaBJ/baHCTBA NIPUjeMOM je jefjaH IpaBHU IpeJiMeT KOjU ce pellaBa JJOHO-
IIemheM YIIPaBHOT aKTa (ylpaBHa CTBap) y CJeJCTBY pa3yMcKe HHTepIpeTa-
[[1je YCTaBHUX U 3aKOHCKHUX HOPMU U OLieHe L[eJIMCX0JHOCTH (IpaBOTBOPAYKHU
usBopH). C Apyre cTpaHe, IpaBo Ha AP>KaB/baHCTBO Kao IPaBHU 06jeKT je He-
IocpeZHO PeryJIMcaHo yCTaBOM, Ha HA4YMH [ia je yCTABHUM HOpMaMa [IpeLu3Hu-
paHa 3ajeMuyeHa CyLITHHA APXaB/baHCTBA Kao CybjeKTUBHOT NpaBa (IpaBHU
npejMeT), LITO 3HAYHU /ia je 3ajeMueHa CYIITUHA paBa Ha AP>KaBJ/baHCTBO Y
CTBapy yCTaBHA CTBap Kao je/lHa BpCTa IpaBHe CTBAPHU y IPAaBHOM IIOPETKY.
WcToBpeMeHO, ycTaBHe HOPMe O 3ajeMYeHOj CyITHHHU by CKUX IpaBa 10 CBOM
OMIITeM IPAaBHOM /IejCTBY jeCy TeHepaJiHe IpaBHe CUTyaluje, a 6yayhu fa us

2016: 78-82). [I[paBHOHAy4YHU CUCTEM Ce OTKpPUBA U U3rpabhyje HAa TeMeJby IPABHUX 06JIHKA,
Kao CHCTEM NIPaBHUX CUTYyalLlKja U IPAaBHUX HHCTUTYTA — BbUXOBUX OCHOBHHUX U ITOCEOHUX
o6uinka. (Mpuna, 2018, I: 103-126; TMpuna, I1: 135-180).
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HbUX HEMOCPEIHO TPoU3JIa3e CyGjeKTUBHA IPaBa, y NUTAaWY Cy yjeJHO U UH/U-
BU/IyaJiHe IPaBHe CUTYyalluje, 6e3 063upa Ha lbUXOBY Jla/by KOHKPETU3ALH]Y
IpaBHOM NOPETKY. M3 HaBeieHOT puMepa 6eJI0/JaHo TPOX3J1a3Hy Jla KOHKPETH-
30BaHO U NPelM3UpPaHO NPaBHO ypehuBambe MOXKe YCIeUTH U My TEM ONMIITUX
NpaBHUX HOPMHU Kao JIOBPUIEHUX U MpelU3UpaHUX IpaBHUX 6uha y mpaBHOM
NOPETKY, YNMeE Ce He JJOBOJIU Y MU Takbe Pa3JinKa y IpaBHOM JIejCTBY Koje Jiesiu
OIIITH MPAaBHU aKT O] [10jeJHHAYHOT NPAaBHOT aKTa. OCUM IOMEHYTE YyCTABHE
CTBapH, y IPUJIOT U3JI0KEeHE Te3€e, UHJAUKATHUBHO je IOMEHYTH OMIITe NpaBHE
HOpMe (3aIoBeCcTH) KPUBHUYHOT 3aKOHHKA, KOje Mpe/iCTaB/bajy Npenu3rnpaHa
U foBplieHa 6uha (reHepaJsiHe MpaBHe CUTYyalHMje) KOjuMa Cy npelu3nupaHe
OCHOBHE IIpaBHe AYKHOCTHU (IpaBHU NpeJMeTH/3aKOHCKEe CTBapH) HacIpam
OCHOBHMUX IIPaBHUX Jlo6apa (MpaBHUX 06jeKaTa) y MpaBHOM nopeTKy. Ko Kpu-
BUYHUX JleJla YHbeHUYHO Guhe je caip>kaHo y mpaBHOM 61y Kao 0BpLIEHO]
JIYyX0BHOj dopManyju (KpUBUYHOM JieJ1y Kao MPaBHOM I0jMY), TAKO Jia MPaBHO
NpaBUJIO0 KPUBUYHOT 3aKOHHMKA jecTe reHepasiHa NpaBHA CUTyalHja U3 Koje
HeInocpeIHO NMpoH3Ja3e NpaBHe YKHOCTHU. ['eHepaJsiHe IpaBHE CUTYyalHje
KPUBUYHOT 3aKOHHKA [IPOM3JIa3e U3 pa3yMCKe HHTepIIpeTalyje ycTaBa U Io-
JIUTUYKE OlleHe LeJIMCXOJHOCTHU (IPaBOTBOPAYKU U3BOPH) U NpPeCTaBIbajy
JIOBPILEHO MpaBHO 6uhe YHjy caJip>KUHY CaYHHbaBajy NPUMapHO YHHEHUYHO
6uhe (HeraTUBHEe U MO3UTHUBHE JIY>KHOCTH) YU CEKYH/JapHO YHNHbeHUYHO 6uhe —
HEJIONYLITEHO YN bEHE NI HEYHbeHhe KOjUM Ce TPOY3pPOKYje KPUBUYHO JIEJI0.
CJie/icTBEHO TOMe, TpeiIMeT KPUBUYHOT IIOCTYIIKA je olleHa TPaBHUX YHbeHUI[a
HacmpaM MpUMapHOT U ceKyHJapHor 6uha (KpUBHUYHA CTBAap), a KPUBUUYHO
JleJI0 je TpaBHA YMbeHHUI[A U He TIPEe/ICTaB/ba IPaBOTBOPAvYKH u3Bop. To 3Hauu
Jla 3aM0BECTH KPUBUYHOT 3aKOHHMKA Kao NMpelnu3rMpaHa U JoBpIlIeHa NpaBHa
6uha Takohe MMajy CBOjCTBO reHepaJIHUX MPAaBHUX CUTYyaliMja, a 6e3 063upa
Ha TO LITO BaXke 3a HeoApeheHU 6poj cayvajeBa U HeoApeheHU Opoj iuna oHe
Cy yje/IHO ¥ MHAMBU/IyaJiHe IpaBHEe CUTYyalldje, C 063UPOM Ha TO Jla U3 CUTYa-
[[Mja y TUTaky HENIOCPeHO MPOor3Ja3e NpaBHe YKHOCTH CybjeKaTa MpaBHOT
nopeTtka ([puna, 2018, 11, 135-180).

KonkpeTusoBaHo npaBHO ypehrBame MMa y BU/Ly IpaBHU NpeAMeT (TpaBHO
NUTake y MaTepujaJlHOM CMHUCIIY) U NpaBHY cTBap (IpaBHO nuTame y Gpop-
MaJIHOM CMHCJY) - Kao U3pa3 punajama NpaBHOr IpejiMeTa oAropapajyhem
peXXxuMy npaBHOT ypehuBawba, UMaHEHTHOT CY6jeKTy, eJJaTHOCTH HeroBoj, Te
[IpaBOTBOPAYKUM U3BOPUMa KOjU U3paXKaBajy YHY Tapby KOHLEILHjy IPAaBHUX
akaTta. [IpaBHe cTBapu npeAcTaB/bajy cjarakme NpaBHOT NpeaMeTa (IpaBHOT
NMTaba y MaTepHjaJHOM CMUCJY) ca HAYMHOM HeroBOT MpaBHOT ypehuBama
(mpaBHOT MHUTawka y popMasiHOM cMHUcay). [IpaBHO ypehruBamwe jeiHOT MpaB-
HOT NpeJiMeTa MOXe MoZipa3yMeBaTH CMebHBabhe QOPMHU HEroBOT IPaBHOT
ypebuBama, ajiu ce U3 TOT TaJsaca noMeparma GopMaIHUX obesiexja MoxKe yo-
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YUTH HeroB 36M/bCKU TPaBHU KapaKTep. [IpaBHe CTBapy y HaBeJleHOM 3HaUekby
OUYUTYjy aHATOMHU]y NPABHOT IOPETKA U YHyTap/p:KaBHOr npasa.'*

CywTHuHa je y TOMe Zia IOCTOje MpaBHa MUMTama Koja Mory ja 6yay npeimeT
ypebuBamay jelHOM UJIM Y APYTOM IPAaBHOM OCTYIIKY, Ty TEM jeJHOT UJIU JIpy-
ror NpaBHOT aKTa, ajii 6u Ta MOoryhHoCT TpebaJio Jja Gyse onpejesbeHa ,lIpu-
pojioM cTBapu“ a ce nmpej ,IPUPO/IOM CTBapH“ 3aycTaBs/ba U Moh 3aKOHOAABIA.
J[puposa cTBapu” 04YUTYyje UAEHTUTET u3Mehy NpaBHOT IpeAMeTa U MpaBHe
CTBapH Kao o6JiMKa ypehuBaka NpaBHOT NpeJMeTa. YTBphuBame ,Ipupojie
cTBapu“ cTora 6 TpebaJsio A MpeAcTaB/ba NPUOPUTETHHU 3a/1aTaK IpaBHe
MUCJIH, KaKO Cy/ICKe TaKO U aKaZleMCKO-Hay4yHe jypucnpyfeHnuje. Paabpyxy
Be3M ca TUM BeJsin: ,Mnak, Ta npakca Me HUje MorJia 3a/l0BO/bUTH. TaZja Me HUje
MHTEepeCcoBao NojeIUHU CJ1y4aj, HEro ONILITE, He KOHKPETHO, HEro alncTpakiiyja...
Hucam 610 10BOJBHO 3peo Jla TpaXkUM yM y CTBapUMa, Jia 0jMUM H/lejy Kao
3Hauemwe U AYIYy CTBAPHOCTH, /la TPaXXUM IopeJlaK y >)KUBOTHUM OZJHOCHMaA
KOju JbyAiH 30By ,ipupoja ctBapu” (Radbruch, 1951:71). Haute je nosasumre
Jla IOCTOjHU ,yM y IpaBHUM CTBapuMa“, Kao TeMeJb Ha KOjeM U3pacTa nojesa
BJIACTH y IPAaBHOM MOPETKY, CJIeICTBEHO YeMY je MoJieJia BJACTH BUIIE MOCJIe-
JIU1a [I0CTOojamka pa3/IMYUTUX NPaBHUX CTBApU U 06J1aCTH PaBHOT NOPETKa,
Hero o6paTHO: Z1a Cy pa3JINYMUTE IpaBHE CTBAPU pe3yJITaT Mo/JieJsie BJaCTH Kao
NPOKJIAMOBAHOT [[UJ/ba Yy IPABHOM OPETKY.

[IpemMa HaleM reJUIITY, IPpaBHA CTBAp 03HA4YaBa MIpaBHM NpeAMeT 4yHje
npaBHoO ypehuBame npaBHUM NpaBHJIMMa Kao AOBPLIEHUM U Npenu3u-
panum 6uhuma oarosapa npaBHoM pexxumy BJjaagajyhemy ogpeheHoj 06-
JIACTH NPaBHOT NMOpeTKa. AKo ce carje/ia TOTaJUTeT NpaBHOT ypehuBamwa y
IpaBHOM IOPETKY, MOTY Ce U3/|BOjUTH ciefiehe npaBHe cTBapu: (1) rpahaHcke
(yroBopHe u Ap.), (2) nosuTHYKe (AKTH BJIaJie Kao 0jeJUHAYHU IPaBHU aKTH
JIOHECEHHY Ha OCHOBY IMOJIMTUYKE OIleHe IeJTUCX0AHOCTH), (3) ycTaBHe, (4) 3a-
KOHCKe, (5) ynpaBHe U (6) cyjcke (KpuBUYHe, IAapHUYHe, BAHIIapHUYHE, IIpe-
KplllajHe, IPUBPeJHOCY/ICKe, YIIPAaBHOCY/ICKe, yCTaBHOCY/ICKE).

IIpaBHM MHCTHUTYTH jecy IOjMOBHe LieJINHe HacTaJle Kao pe3ysTaT Helo-
CpeJiHO 3aCTyIlJbeHe jypuclpyjeHliyje y IpaBHOM IIOPETKY. Y TOM CMHUCJIY,

14 Cmo3Haja aHaTOMMje MPaBHOT NMOpeTKa Be3aHa je “THUIOM” Kao MeTO/0JIOUIKOM
KaTeropyjoM, 0JIN4eHOM Y CHHTEe31 TOCEOHOT U OMIITEr OJJHOCHO - KaKo je /lu/Taj Ka3uBao -y
“perysapHoM noBe3uBakby UHAUBU/YaATHO PA3IMYUTHUX LIPTA y OCHOBHE pOopMe AyLIeBHOT
’)kuBoTa”. [luiTaj 3ak/pydyje: “Y jeAHOM TaKBOM THIY Ha perysapaH HauMH je Mehyco6HO
MoBe3aHo Bulle o6eJsiexja, fesoBa uau pyHkuuja. Te upTe, yvje noBe3rBambe YUHU THII,
CTOje jelHe IpeMa [jpyryuMa y je/JHOj TAaKBOj y3ajaMHO]j peJlaljUju [a NIPUCYCTBO jeiHE pTe
JloNyuiTa 1a ce 3aK/by U 0 pyrMMa, BapujalMjay jelHOj 0 Bapujalnujuy Apyroj. U Ta TunudHa
MOBe3UBamha o6esiexjajayajy y yHUBep3yMy y ycnuwyheM peay opMH :KUBOTA, U JJOCTHXKY
Y OPTaHCKOM M OH/Ia Y ICUXUYKOM XKUBOTY CBOjy HajBuuy Tauky.” (Dilthey, 1924: 240;271).
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NpaBHU UHCTUTYTU 00yXBaTajy CpOJiHe IPaBHe peXXUMe U Npe/iCTaB/bajy lie-
JINHE cacTaBJ/beHe 0/l IPABHUX CTBAPH, IPABHUX CUTYyallHja U MPABHUX I10jMOBA.

[IpaBHU MHCTUTYTHU 006yXBaTajy CpOJiHE IPAaBHE CUTYyalUje U IpaBHEe CTBapH
(mpaBHe 06.1MKe), TocTojehe He caMo Y jeIHOM peruoHy npaBHoOTa NopeTKa, U3
yera npou3Jiasu Jja ce OTKpUBakbe NPaBHOT UHCTUTYTA 3aCHUBA HAa QYHKIUO-
HaJIHOj aHAJIM3U — IIpeMa 3aKOHCKOM OCHOBY — Pa3/IMYUTHUX IIPAaBHUX PeXKUMa.

[IpaBHY MHCTUTYT IO IPUPOJAU CTBAPHU HACTAje N0/, OKPU/bEM YHYTpAIlHbEr
NpaBHOT CUCTEMa, y CJeJICTBY IpaBHOHAYy4YHOI pasMaTpama Baxeher npasa.
[IpaBHU UHCTUTYT Ka0 YKYIIHOCT [IPaBHUX I10jMOBA HYHO Ce Kao IIpaBHOHaA-
Y4YHHU I0jaM pasJ/IMKyje OJ IPaBHOI peXMMa Kao NPaBHOT IIojMa. Jep, y npas-
HOM peXHUMy Ce OTKpHUBA IIPaBHU UHCTUTYT, TAKO LITO Ce y CaJp>KUHHU NpaB-
HOT pe>XMMa CII03Haje IpaBHU OCHOB IpaBHOT ypehrBama, a yTBpheHu npaBHU
[I0jMOBH y OKBHUPY IIPABHOT peKMUMa Ce CUCTEeMATU3Y]y 110/ OKPUJ/bEM IIPABHOT
MHCTUTYTAa Kao [I0jMOBHe LieJINHE.

[TocToje fBa 06/1MKa NPaBHUX MHCTUTYTA: HENOCPEAHHU M BUILLIH, Y 3aBUCHOCTHU
0/l TOora y KoM 06JIMKY je IpaBHU UHCTUTYT 3aCTyI/beH ¥ IPaBHOM IOpPETKY.
Ko HemocpejHO 3aCTyN/beHUX NPAaBHUX MHCTUTYTA, NpaBHO ypehrBame 06yx-
BaTa MHOIITBO Me)ycOGHO NOBe3aHUX IPAaBHUX peXHMMa U IPaBHUX CUTYyalluja
0BOJIOM ypehuBama NpaBHUX NpeJMeTa. HermocpeHU NpaBHU UHCTUTYT C
TOra npejCcTaB/ba MHOLITBO [I0OBe3aHUX IpaBHUX pexxuMa. Ko npaBHUX pe-
’)KMMa KOjH 10 IPUPOJ U CBOjOj UMAjy TPpajaH KapaKTep UJIH CJI0KEHY CTPYKTY Y,
HacCTaje MHOLUTBO IpaBHUX IIpeJMeTa ca pa3/IMYMTUM Ha4YMHUMa HUXOBOT
npaBHOT ypebhuBamwa (IpaBHUM CTBapuMa). Y TOM CMHUCJY, eKCIIponpUjanuja
npejcTaB/ba IpUMep HEelIOCpeAHOT IpaBHOT UHCTUTYTA. Ha fies1y je cHa»KHO 110-
Mepambe obeJiexja IpaBHOT ypehuBama ekciponpujanyje: o ynpaBHe CTBapy
(y nocTynky noBosioM yTBphHBama jaBHOT HHTepeca U JJOHOLIeHha pellermna 0
eKCIIpoIlpHjaliuju), yroBOpHe CTBapH (y MorJeAy HaKHa/Je 3a eKCIPOoNpUCaHy
HENOKPEeTHOCT), CyAiICKe CTBApU: BaHNapHHU4YHe (CIpaM HaKHaJe 3a eKCIpo-
NpUCaHy HENOKPETHOCT) U NapHUYHe (y MOr/je/y CIOPHUX MU Takba NPaBHOT
o/iHoca u3Mebhy ekclponpurjaHTa U eKCIponpujaTa), oleT ylpaBHe UJIH yro-
BOPHeE ¥ IapHUYHe y IOCTYIKY JeeKcrnponpujanuje. /lakie, ekcnponpujanuja
Cce y IpaBHOM IIOPETKY jaB/ba KaO MHOILUTBO IIOBE€3aHUX NIPaBHUX CTBAPH U
NpaBHUX CUTYallyja, CJ1e,CTBEHO YeMy Hy>KHO Npe/ACcTaBJ/ba IPAaBHU UHCTUTYT
cacTaBJ/beH O/ BUILle IPaBHUX peXUMa U Npunajajyhux npaBHUX cUTyaluja
Y NIpaBHUX cTBapu. Kao npuMepu HenocpeHUX NPaBHUX UHCTUTYTa MOTY Ce
NOMeHYTH 6pak, HacJiehuBame, yIpaBHU YTOBOP, CBOjUHA Ha HEITOKPETHOCTH
u p.C ipyre cTpaHe, npe6UBaJIUIITe U3Be/eHOT (BUIlIEr) IpaBHOI MHCTUTYTA
je mpaBHa CBeCT NpHUIaJHUKA IPaBHUYKOL CTaJeXka U 06pasioxkeme CyJCKUX
U pyTHUX NOjeJUHAYHUX IPAaBHUX aKaTa. U3BeseHn NpaBHU UHCTUTYTHU CY
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NpaBHMU NMOjMOBHY 3aCHOBAHU Ha IPaBHUM CTaBOBHMMa U IPaBHUM CXBaTakbUMa
Koja cy yTBphyjy npusirkom ypehuBara npaBHUX MpeJMeTa 0] OKPUIbEM
oznpeheHor npaBHOT pexxuMa. [I[puMepuIe, HeMocpe HO y NTPAaBHOM MOPETKY
3aCTyMJ/beHa Cy pa3JInuuTa pellieha KojuMa ce pelllaBajy npeJMeTH yIpaBHora
MOCTYIIKA, HA YXjeM TeMeJby Ce OTKPUBA YIIPAaBHH aKT Kao MPaBHU HHCTUTYT,
Kao ILTO Ce HAa OCHOBY 3aKOHCKHUX HOPMHU U CYJICKUX OJ|JIYKa yTBphyje mojam
KPUBUYHOT Jles1a Kao MPaBHOT HHCTUTYTA.

3rpajZia yHyTpallllber IPaBHOT CUCTeMa MOAUXKe Ce aHAJIM30BalkbeM OJlHOCA
n3MeDhy 3aKoHa M3 pas3IMYMTHUX 06J1aCTH TPABHOT NOPETKA Y PaBHU MOjeLu-
HayHUX IPAaBHUX NPeJMETa, IyTeM CUCTeMATCKO-TeJe0JI0LIKOT NOBe3MBakha
3aKOHa M TPaBHUX PEXKHUMa, YUMe Ce I0CTaB/ba TeMeJb 33 OTKPUBakbe IPaBHUX
MHCTUTYTA. [IpuMepuIie, 3aKOH 0 eKCIIPOIpUjaLiUjH je CUCTEMCKH (ONIITH) 3a-
KOH KOjH ypebyje 3acHUBambe HEKOJIMKO MPAaBHUX UHCTUTYTA, @ CaMo jeZlaH o/
THUX UHCTUTYTa (eKcIponpujalujay MaTepujajsHOM CMHUCJY) OCTaje y IPaBHOM
peUMy HOPMHUPAHOM oZipeibaMa 3aKOHa 0 eKcIiponpujanuju. Tako, cayx6eHo-
CTU Yy ONIITEM UHTepecy (afMUHUCTPATUBHE CJY>KOEHOCTH) Ce YCIIOCTaB/bajy
y HOCTYTIKY €KCIpoNpHjaliyje ajy ce CayKO6eHOCTH Y MUTawky Hajla/be YIIo-
J106/paBajy MpaBHOM peXXUMY CJayK6eHOCTH, Koju ypehyje 3akoH o ocHoBaMa
CBOjUHCKOINPAaBHUX 0/JHOCA, KA0 OMIITH 3aKOH 3a CBE CJAY>KOEHOCTH y TPaBHOM
nopeTky. To 3Hauu a ai]MUHUCTPATUBHE CJAY>KOEHOCTU NpeMa TUIIUYHUM
rpabaHckonpaBHUM CJ1yK6eHOCTHMa CTOje y 0/{HOCY NOCEGHOT NPaBHOT MH-
CTUTYyTa IIpeMa ONIITEM NPAaBHOM UHCTUTYTY. C ipyre cTpaHe, Ha 3aKyl y
OINILTEM MHTEPECY, KOjU Cce 3aCHUBA Y MOCTYIKY eKCNpollpHjalyje, He MOXe
ce IPMMEHUTHU NPaBHU peXKKM 3aKyIla Kao IPaBHOT UHCTUTYTa NPOUCTEKJIOT
13 3aKOHA 0 06JIMrallMOHKUM OJJHOCHMMaA, UMajyhu y BUAY /13 je HAlll CACTEMCKHU
3aKOH 0 06GJIMTallMOHUM OJJHOCUMA UCKJbYyYHO MOTYNHOCT NpUMeEHe CBOjUX
onpenaba Ha 3aKyIe ypeheHe moceGHUM nponucuma (4. 568 3akoHa 0 06J1H-
rallMoHUM ofiHOCKMa). JlakJjie, aJMUHUCTPATUBHU 3aKy1 je moce6aH MpaBHU
WHCTUTYT KOjU HEe MOXKe MpeMa TUIIMYHOM rpal)aHCKONpaBHOM 3aKyIy CTajaTH
Yy OZJHOCY IOCEOHOT MPaBHOT HHCTUTYTA IpeMa ONLITEM IPAaBHOM UHCTUTYTY.

[IpaBHUYKO pe30HOBam€ KOje OBJie CJIeUMO OUUTYje CUCTEMATCKO-TeJeo-
JIOMIKO TyMa4deme [IpaBHUX IpeMeTa U lbUX0BO [IOBE3WBAHK€ IPpEMaA IIPABHOM
OCHOBY, /10 KOjer ToBe31UBaka ce He 61 MOTIJIO JJohu caMo My TeM je3U4YKOr TyMa-
Yyera BbUX0BOT 3aKOHCKOT 0CHOBA. Pe30HOBame 0 KOjeM TOBOPUMO N0 pa3yMeBa
yONIITaBake NPAaBHUX CTBAPU M MPaBHUX CUTYyalUja, OTKpUBajyhu npaBHe
MHCTUTYTe Kao CUCTeMe y>KUX U LIMPUX [leJIMHA IPaBHUX 0061MKa. OTKpHBame
NpaBHUX UHCTUTYTA J0J1a3u y CJeACTBY QyHKIIMOHA/IHEe aHaIu3e IPaBHUX OC-
HOBa M Ha Taj HAYMH Ce OTKPHUBA 1I0BE3aHOCT IPaBHOT OCHOBA U3MeDhy IpaBHUX
peXxuMa U3 pa3JIMYUTHUX 06J1acTH TpaBHOT nopeTka. [[pumepa paay, nosasehu
0/l IpaBa CBOjUHE Kao NPaBHOT 06jeKTa, 0/ly3UMaa U OrpaHMYaBama npansa
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CBOjHUHE Kao NpaBHOT MpeJMeTa, a Ha OCHOBY IPUHIUIIA PABHOTEXe IPaBHUX
HMHTepeca Kao UAEHTUYHOT IPAaBHOT OCHOBA, Y JJOKTOPCKO] pacnpaBy CMO U3-
HeJIU TJIeJUILITE O IPAaBHOM UHCTUTYTY eKCIIPONpUjaLitje Kao LieJTMHU TPaBHUX
CTBapH U IPaBHUX CUTYyallMja MOCTOjehruX y pa3/IMUUTUM 06J1aCTUMA IPABHOT
NopeTKa Te pa3JIMYMTUM CUCTEMHUMA 3aKOHCKoT npaBa ([Ipuna, 2016: 83-365).
Y npaBHOM NOPETKY [[0J1a31 [I0 pa3rpaHaBakba MPaBHUX PEKUMA, Ko U [0 YKP-
LITaka 1 I0Be3UBakba NPaBHUX PEXKKMa, CJ1e/ICTBEHO YEMY Ce OTKpHUBA OCHOC
rn3Mehy 0CHOBHOT IpaBHOT MHCTUTYTA U OCEGHOT MPAaBHOT UHCTUTYTA (HIIP.
CBOjUHA U CYCBOjUHA) UJH M3MeDy ONuITer NpaBHOT UHCTUTYTA U MOCEGHOT
NpaBHOT MHCTUTYTA (rpahaHCKONpaBHU YTOBOP Y YIIPaBHU YT OBOP).

Bynyhu fa cy npaBHM HHCTUTYTH LleJIMHEe IPAaBHUX 06J/IMKA U TPAaBHUX 110jMOBa,
3ayTBphUBame NpaBHOT KapaKTepa NpaBHUX MHCTUTYTa Hehe GUTH JJ0BOJbHO
YUCTO carje/iaBarbe MPaBHOT KapaKTepa NpuaAajyhux npaBHUX CUTYyalHja
NI0OHA0C006, KaKo 6U ce M0 MPUHLUIY IPEeTEeKHOCTH OAPe U0 IPAaBHU KapaKTep
MPABHOT MHCTUTYTA Kao neyinHe. To 3HA4YH Jla IpaBHU KapaKTep NpaBHUX UH-
CTUTyTa ofpehyjy NpaBHU NPUHIIMIU Kao TeJIe0JIOIKHU NPaBHU CTABOBU, Kao
IITO YOCTAJIOM MPAaBHU IPUHIIUIIH Y TEJI0BJ/bYjy HPAaBHU OCHOB U 1YX MIPAaBHUX
WHCTUTYTA.

[IpaBHU NPUHLUIIY Cy TeJe0JOIKH NPAaBHU CTAaBOBY, IPU YeMy TeJIe0JIOLIKH
NpaBHU CTAaBOBU HUCY MCTO IITO Y LIM/bEBU NPABHOT ypehuBamwa, uMajyhu y
BUJY /la LIMJb He 3ay3MMa Y 1leJIOCTU IpaBHU OCHOB MpaBHOI ypehuBama. ¥
KaKBOM Cy OJJHOCY [IpaBHH OCHOB U L11Jb y IpaBy? [Ipema JepuHry, nocroju 3a-
KOH Kay3aJIHOCTH M 3aKOH LiMJ/ba: ,IlocToju caMo jefjHO of TOra JiBora: UJ je
y3pOK CcHara koja nokpehe cBeT, usi je To jusmb.” (Jepunr, 1998: 17). JepuHr Ha-
JIasy [Jia je IUJ/b CHara Koja nokpehe cBeT npasa. Ho, KOJIMKO je yUCTHUHY L1UJb
NOKpeTayKa cHaray CBeTy NpaBa, aKo 3HaMO KOJIMKO CHaXXHO CBeT IIpaBa Jie-
TEepMUHUIIY BOJba U UHTEPECH, CJIeICTBEHO YeMY Ce OCUM LU/beBA, ¥ CBETY
IIpaBa jaBJbajy U Y3POL Y, Pa3/I031 U yCJIOBU 110/, KOjUMa Ce OCTBApPYjy LU/bEBU
npaBHoOT ypehuBamwa. Ty ABOjHOCT yHyTap/p:aBHOT IIpaBa, Ha CBETJ/IO JlaHa
13BoAU XereJs: ,Y TOM UJIEHTUTETY, BeJIU OH, nocmojarea no cebu (Ansichsein)
U nocmassweHocmu (Gesetzsein) MMa 06aBe3HOCT Kao NPaBO OHO LITO je 3aKOH.
3aTo WITO MOCTAaB/bEHOCT YMHU CTPaHy peaJsiHOr nocTtojamwa (Dasein), y kojoj
MO’Ke /la HaCTY U U CJIy4ajHo noce6He BoJbe U APYTUX NOCEOHOCTH, MOXKeE OHO
LITO je 3aKOH /ia 110 CBOjOj CaZip>KUHH jolll Oy/ie pasJIMuYUTO OJf OHOT LITO je 1o
ce6u npaBo“. (Hegel, 1911: § 212; [leTpoBuh, 1981: 54). To 3Ha4u ia TeJI€0JOUIKH
IIpaBHU CTAaBOBU He U3pakaBajy caMo LM/beBe IPpaBHOT ypehuBamwa, Beh ce bu-
XOB CMHCA0 0YUTYje y NOBe3HMBakby OCHOBA U 3aCHOBAHOT, [I0CTOjamba 10 cebu
Y [I0CTaBJ/bEHOCTH, OMTKA U Tpebata, [ji/ba U pasJiora npaBHor ypehusama.
OTyja npaBHU NPUHIUIIK Kao TeJIeoJIOIKHU TPpaBHU CTaBOBU U3parkaBajy oc-
HOBHe IpaBHE H/Jieje Koje HaJlaxHyjy NPaBHU OCHOB JleJIaTHOCTHU CybjekaTa
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IpaBHOT NOpeTKa U IPpaBHUX HOPMHU Kao peryJaTHBHUX IPaBHUX CTAaBOBaA Te
Ha Taj HAYMH TeJIEOJIOIKY NPAaBHU CTABOBU YCMepaBajy NpaBHY CBECT Y IPaB-
HOM NIOpeTKY. Y3uMajyhu HaBe/ieHO y 0631 P, 0HOC TPaBHUX IPUHIIMIIA KA0 Te-
JIEOJIOUIKHX MPABHUX CTABOBA M MMPAaBHUX HOPMU KA0 peryaTUBHUX IPaBHUX
CTaBOBaA OMNpe/Jie/beH je ,TUIOM” Kao MeTO/0/I0LIKOM KaTeropujoM, 0JIM4eHO]
Yy CHHTE3H M0CEeOHOT U ONIITEr OHOCHO — KakKo je /IuaTaj Ka3uBao -y “pery-
JIapHOM NOBe3UBakby UHJUBU/YAJIHO PA3JIMUUTHUX [IpTa y OCHOBHEe dopMe 1y-
meBHor xxuBoTa”. (Dilthey, 1924: 241). lunTaj 3akmyuyje: ‘Y jefHOM TaKBOM
THUIy Ha peryJiapaH HauMH je Mehyco6HO oBe3aHoO BUILe 06eJiex;ja, 1eJ10Ba UIH
dyHkuuja. Te upTe, YMje NoBe3nBakbe YNHH THII, CTOje jeJHe MpeMa JIpyruma
y je[JHOj TaKBOj y3ajaMHOj peJlaljMju Ja IPUCYCTBO jejHe L[pTe AONylITa Jia ce
3aKJby4H O pYyTUMa, Bapyjanujay jeJHOj 0 Bapyjaluju y Apyroj. U Ta TunuyHa
NoBe3rBakha 0beJiexja jayajy y yHUBep3yMy y ycuwbyheM pesy opMU :KMBOTA,
Y ZIOCTUXKY Y OPTAaHCKOM U OH/J]a Y ICUXUYKOM KHUBOTY CBOjy HajBUILY TayKy.”
(Dilthey, 1924: 270). OgaBje ce MOKe 3aK/bYUUTH Jia ce TpaBHE HOPMe Kao pe-
ryJIATUBHU IPABHU CTABOBU U3BO/ie U3 IPABHUX IPUHIUIIA KA0 TEJEO0JOMIKUX
IpaBHUX CTAaBOBAa, CAMO He Kao HbHMXO0Ba KOHKpeTHU3aluja, Beh Tako ITO ce
IpaBHE HOPMe YO6JIMYaBajy IOMMakeM IPaBHUX IPUHIIMIIA KA0 CUHTE3E eJle-
MeHaTa 06yxBaheHUX Tese0/I0IKUM IpaBHUM CTaBOBHMaA. YIIPaBO U3JI0KEHOM
MOMMamy OJlHOCA U3Mehy mpaBHUX NPUHLMIIA U IPABHUX HOPMU CarJacHO je
JurujeBo riaeauuiTe o “HOPMaTUBHUM MpaBHUM NpaBuauma’. (Duguit, 1927:
109; lletposuh, [Ipuna, 2014: 39). AHanusyjyhu @panuycku rpahaHcku 3ako-
HUK, /lUru je fo1ao [0 3aK/byyKa Zja y HOMeHy TOMe 3aKOHUKY N0CTOje CaMo TpU
HOpMaTHBHA NIpaBHa paBuJia (IpaBo CBOjUHE, cJI060/1a yroBOopakha U 06aBe3a
HaJJOKHa/ie LITeTe), 0K je CBe Jipyre oApei6e HanosieoHoBoOr 3aKoHUKa Jluru
CBpCTao y “KOHCTPYKTUBHA NpaBHA NpaBuJa”, Koja Cy, YMHU HaAM ce, 6JIMCKa
M0jMy CUCTEMCKUX IPaBHUX CTAaBOBA 3aCTyNJ/beHOM Y 0BOM 4JiaHKy. OnaB/e
MpPOM3Ja3U BaXKaH 3aK/by4aK: /la Ce Ha OJJHOC IPAaBHUX MPUHIUIA U IPABHUX
HOpPMH He MOTY IPUMEHUTH MeTO/IM KOHKpeTU3aluje U cyncymuuje! Passor
TOoMe je KOHPJUKTHOCT Kao obeJiexkje jearpa MaTepuje npaBHoOr ypehuBama,
LITO YTHYe U Ha CTPYKTYPy NPaBHUX IPUHLIMIIA KA0 TeJIeOJOLKUX NPaBHUX
CTaBOBaI1a je HACIIPaM O/{HOCA IPABHUX IPUHI[UIIA U TPABHUX HOPMU UCTIPABHO
NPUMEHUTHU TeJIe0JI0IKO TyMadyee HajBuller Moryher cTeneHa, MU3pa>keHo Kao
pasyMeBame U IoUMarbe MPAaBHUX IPUHIIUIIA, A IOUMakbe ¥ MUTaby AYXOBHO
CTOjU M3HAJ TyMadyewa U KOHKpeTU3allvje CBOjCTBEHUM MehycO6HOM 0JHOCY
NpaBHUX HOPMHU Kao peryjlaTUBHUX paBHUX cTaBoBa!'®

I5TpaAgrLMOHATHO [JIEJUIITE O TYMaYyekby IPaBHUX HOPMH BU/U TYMaydekbe Kao CPeICTBO
3a IOCTHU3ae pa3yMeBawa NpaBHe HOpMe. Xajaerep yBoAW UHBEP3Ujy oJHOCA U3Mehy
TyMaueka U pa3yMeBakha, TAaKO LITO pa3yMeBakme Kao “U3BOPHO MOUMake” MpeTX0o 1
TyMadyewy Kao “BberoBoM caMmoocBeT/bewy’. (Xajaerep, 2007: 184; bosaHn, 2012: 83-84).
[IpaBHM NPUHLUIM ce He TyMaue, Beh ce mouMajy, UMajyhu y BUAY [ia HoMMake NpaBHUX
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KaHToBa Mucao ja je ,aHraroHusam CpeiCTBO KOjUM Ce KOPUCTU IPUPOAaA Aa
6u OCTBapHJia pa3BUTAK CBUX JbYACKUX obsapeHocTu” (Kant, 1974: 32), u Te
KaKO MpPUCTaje NIPUPOJU MaTepHje NpaBHOr ypehrBamwa, C/le/ICTBEHO YeMY
NpaBHU IPUHIIMIIY KA0 TeJIe0JOUIKH MPaBHU CTABOBU Tpeba a omoryhe nose-
3UBakbe, YypaBHOTEKHMBaKE U yCMepaBatbe CYNPOTCTaB/beHUX IPaBHUX 106apa,
NpaBHUX UHTEpeCca, MPAaBHUX [[U/beBa U eHTUTETAa IPABHOT IOPETKA, Y IPaBIy
nporpeca JipkaBe Kao TepuTopHjaiHe 3ajesHuLe. KOHQIUKT U cynpoTCcTaB/be-
HOCT, KaKO y )KMBOTY, TAKO U Y IPABHOM IOPETKY jecy IIaHca 3a HaNpeAaK U
nporpec. bo6uo y Be3u ca TUM BeJH: ,,...KOHQUKT...IpeCTaB/ba Hy»aH yCJIOB
3a TEXHUYKHU U MOpAJIHU Hampejak yoBeyaHCcTBA. OBaj Hampegak ce mocMarpa
Kao HeLITO LITO Ce 0JiBHja KPO3 CYKoOe pa3JMYMTHUX MUILIJbEHA U UHTEpeca,
KpOo3 CyKo6e KOju Ha oA PyYjy apryMeHTalkje 0TBapajy NyT Ka UCTUHH, KOjU
KpO03 eKOHOMCKY KOHKYPEHLUjy Texe fia 06e36e/ie Hajpehe Moryhe ApyLITBEeHO
6J1arocTame, KOju Kpo3 60p6e Ha MOJUTHYKOM 0JbY ZI0BOJIEe /10 U360pa Haj-
CIOCOOHHUjUX 3a YIpaBJ/bame. ...MHAMBU/IYaIHA €J10604a...cMaTpa CyLITUHCKUM
yCJIOBOM 3a peasiu3alujy ,pa3HOBPCHOCTU " UHAWBUAYATU30BAHUX IUNYHOCTH
KOja Ce TyMauHM Kao CIojuBa ca KOHGJUKTOM, '® a caM KOHQJIMKT Kao HEIITO IITO
MOJICTUYE CaBpIIeHCTBO cBUX.” (Bobuo, 1995: 42).

Y npaBHOj KEbHKEBHOCTHU Ce BPJIO PETKO I0jaBJbyje U3pas ,lipaBHA TeJe0JI0-
ruja“, .To He Tpeba Aa 3a4yhyje, ako 3HAaMO KOJIMKO Cy peTKa HacTojama Ja ce
aHaJIM3yje OCHOB IpaBHOT ypehuBamwa NpaBHUX IpeJiMeTa U IPAaBHUX OJHOCA
y IO3UTUBHOM NpaBy. [Ipy TOMe, NpaBHUM HayYHUIIMMa HUje CTPaHO T3B. BpeJ-
HOCHO carJle/laBame [paBa, aJlu OHO je — 6e3 J0BOJbHO jaCHOT IPAaBHOT U3pa3a
y IO3UTHUBHOM IpaBy - ocyheHo fa Oy/e MHCao KOjoj He ycreBa Ja 3aJ00uje
KapaKTep jaCHOT U JIeJIOTBOPHOT NPaBHOT NToMMama.'” [I[paBHa TeJsieosioruja y

NpUHLOHWIIA IpeMallla OKBUPE JIOTUYKOTI 3aK/by4YHBatba U pa3yMCKe I/IHTepnpeTaque, 360r
ynopebmaa}ba " Barama KOjI/I Cy HaclipaM IIpaBHUX IPUHIUIIA IPUMAPHO 3aCTYII/bEHHU.

16 [IpaBHM MPUHIIMIIK [0 CEOU HUCY JIOBOJbHU 3a MOCTHU3ak€ NpOrpeca Jp:KaBe Kao
TepUTOpHjaJiHe 3ajeaHuUlle. BpinHe — cyjuja, TOJUTUYKUX JeJaTHUKA, APKABHUX
cayx6eHrKa, cybjekaTa NpaBHOT MOPeTKa U IPOCTOPHE 3aje/JHUIle — ¥ TOM IOIJeay
npeJcTaB/bajy OCHOBHE JieJIaTHe U3pase porpeca ipkaBe Kao TEPUTOPHUjasIHe 3aje/HUILE,
M3 4yeranpousJiasy ia Cy BpJIMHE HEONX0/AHe 33 36UJ/bCKY yTeMe/beHOCT IPAaBHUX IPUHIIUIIA
y IpaBHOM IopeTKY. /la oBJle HaBeeMO JUBHY YJINIMjaHOBY MUCA0: ,3all0BECTH IIpaBa Cy:
JKMBETH YaCHO, HUKOTa He MoBpehUBaTH, CBAKOME IaTH OHO ILITO je lheroBo.” (Juris praecepta
sunt haec: honeste vivere, alterum non laedere, suum cuique tribuere).

17 Tpe6aJio 6u, 6€3 CyMib€e, MOXBAJUTH HACTOjarha KOja MO3UTUBHO NMPABO IJeajy
JlaJbe U IIMpe 0Jf 3aKOHA U OMNLITe NpaBHe HOpMe, KAa0 MHCA0 Koja MpobJeM carjejfaBa
C TaukKe rJieJULITA NpaBHe eTukKe. Ho, mpo6JieM je Kaza ce y TOj onpaBJaHOj KPUTULH
MO3UTHUBHOT NpaBa He BU/AM pelllele 3a yoUeHU Npob6JieM. Y Be3U ca TUM, HeBOJba ca rope
MOMEHYTHUM BpeIHOCHUM pa3MaTparmbeM NO3UTHUBHOT IpaBa, yIpaBo je y TOMe LITO Ce OHO
Jlaje yrJIaBHOM BaH rpaHMlia IpaBHe HAayKe, IOIJIaBUTO Kao jeiHa CTPYja eTUUKOT NoUMaka
npaBHOT peHoMeHa. Hajsehu HefocTaTak ,BpeJHOCHOT ycMepaBatha MO3UTUBHOT paBa”y
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NOpeTKY NIpaBHe Zip>KaBe je YKyITHOCT TeJIe0JIOLIKUX IPaBHUX CTaBOBA, IPaB-
HUX J06apa U IpaBHUX HHTepPeCca — TPOjCTBO CayCJA0B/bEHUX U CYNIPOTCTABJbE-
HUX EHTHUTEeTay IpaBHOM [IOPETKY — a IpaBHO ypehuBamwe 61 3a CBpXy TpebaJio
Jla UMa I’bUX0BO YPAaBHOTEXKMBakbe U NoBe3nBame. Kako npaBHo ypehuBamwe
HY>KHO He Mopa NpuUnajaTH jaBHOM NOPETKY, 0JJHOC u3Mehy npaBHUX NpUH-
LMIIa Kao TeJIe0JIOLIKHUX IPaBHUX CTaBOBA M IPaBHUX HOPMHU Kao perysaTHUB-
HUX IpaBHUX CTAaBOBa U/ie IMHUjOM KOja O/iBaja jaBHU UHTepecC O, IpUBaTHOT
WHTepeca, IITO je y CTBApH I'PaHUIIa KOja IeJiu CJ1I060/1y U ay TOHOMH]Y, C jeJIHe
CTpaHe, jaBHU NIOpeJiaK, C pyre, ¥ UHTEPBEeHIIMOHMW3aM JpKaBHe BJIACTH, C
Tpehe cTpaHe.

To nakako 3Ha4yu Jla HacIpaM NpaBHOT ypehrBama HYXKHO J10/1a3U 0 YKp-
HITaka Pa3JMUYUTUX IPAaBHUX NPUHIUIIA, TPU YEMY OJJHOC CYTIPOTCTaB/bEHUX
NpaBHUX MPUHLUIIA IOJJIEXKE PEKUMY MeDYCOOHOT YpaBHOTEXKUBaMba U 0-
Be3MBakba, 3a Pa3JIMKY 0/] Xhjepapxuje CBOjCTBEHE pelllaBakby HecarjaacHOCTH
NpaBHUX HOPMU Kao pPeryJlaTUBHUX MpaBHUX cTaBoBa.'® [lpumepulie, ycta-
HOBJbaBae CY/CKe KOHTPOJIE 3aKOHUTOCTH YIIPaBHUX akaTa (T3B. ylIpaBHOT
criopa) mpeay3eTo je Kao rapaHTHja OCTBapera MPUHIUIIA 3aKOHUTOCTH U
3alITUTE CyOjeKTUBHHUX NPaBa, ITO Ha MPBU NOIJIE/ IPeCTaB/ba OACTYAKE
o/ IpUHLUIA No/eJie BJacTu. MehyTuM, He 61 6UJI0 HCIIPABHO 3aKJbYYUTH Jia
yIpaBHU CIIOP MPeICTaB/ba O/ICTYNakhe 0/ IPUHIIMIIA M0/ieJie BJACTH, UMajyhu
y BUJlY /la CMMCao IPUHIMIA [T0/ieJie BJACTH HUje Yy IOTIYHOj 0/1B0jeHOCTH, Beh
y cCapa/itbu M paBHOTEX U QyHKIIMja Ap>KaBHE BJIACTH. PABHOTeXa y NUTamY ce
y yIIPpaBHOM CIIOPY YCIIOCTaBJ/ba TUME LITO CYJ OLielyje 3aKOHUTOCT YIIPaBHOT
aKTa aJli He U HeroBy I1eJUCX0/JHOCT, CJIE/ICTBEHO YeMY Ce Jla 3aK/bYUUTH Ja
yIpaBHU CHOP NpeJicTaB/ba IOBE3UBakhe U YPaBHOTEXKUBakbe NPUHIMIA 3a-

JIOKTPUHAPHOM CMHUCJ1y, Y CTBapH je y TOMe IITO ,BpeJHOCTU aCUMUJIN]y IU/beBE U UHTepece
y mpaBy, @ U3HAJ, CBera TO LITO Ce He BUJU NYT /A ,BpeAHOCTH" yDy y MO3UTHUBHO NpaBo.
OcuM ToOra, MocMaTpaHo y OJHOCY Ha KOHKpPeTHe paBHe 00jeKTe U MpaBHe NpeJMeTe,
JIOTUYHA JOKTPHUHA O BpeJHOCHOM yCMepaBay NpaBa He yCIOoCTaBJ/ba jaCHY NOBE3aHOCT
nsMehy MaTepuje mpaBHOT ypehruBama U TEXHUKeE NPaBHOT ypehuBamwa. Jep, maTepujy
npaBHOT ypehuBamwa caunmbaBajy NpaBHa f06pa Kao CTATUYKHU U3Pa3y M IPaBHU HHTEPECH
Kao HhbUXOBU JUHAMUYKH U3Pa3y, JOK TEXHUKY IPaBHOT ypehuBamwa onpejesbyjy pasjor
npaBHOT ypehuBama (IpaBHU OCHOB), IM/b€BU PaBHOT ypehuBama (MpaBHa TeJe0J0rHja)
Y HEONXO/HHU YCJIOBH Jla Ce MIPAaBHU PEXHUM — IOCTaBJ/beH y BakeheM npaBy — yrnogo6u
NPaBHOM OCHOBY U MOCTaB/beHUM I1U/bEBUMA.

8Kanapuc ¢ TuM y Be3u Besiu: “[IpuHIUIHN He BaXke 6€3 U3y3eTaKa U MOTY [I0JIa3UTH y
MeDhyco6HY CypOTHOCT UJIM IPOBYPEUYHOCT; OHU He IPeTeH /Y]y Ha UCKJ/bY YHUBOCT; OHU CBOj
[paBU CMHUCAO0 pa3BHUjajy TeK y 3ajeJHUUKOM y3ajaMHOM /I0NyHhaBawky U OTpaHUYaBaAKY;
Y BbHUMa 3a yobsM4yaBake HUje NOTpeGHA KOHKpeTHU3allMja HUXKUM NMPUHLUIKNMA U
MojeIMHAYHUM BpeJJHOBAalkbHMa Cca CAMOCTAaJIHUM CTBapHUM cajpkajeM.” (Canaris, 1969:
46). O nouMamwy NpaBHUX NPUHLUIIA Y CTPAHO] IPAaBHOj KHUXKEBHOCTH - BueTHu: Cnauh,
2017: 109-130.
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KOHHUTOCTH, 3alITUTE CyOjeKTUBHUX NpaBa U noJeJie BaacTu. UctomobHo u
npyMepa pajy, nobujarme PyLUI/bUBUX MIPABHUX aKaTa Ce MOXKe MPeAYy3eTH Y
3aKOHOM INpeJZiBUeHOM pOKY, IITO 3HA4H Jla UCTEKOM pOKa y UMe NPUHIUIA
NpaBHEe CUTYPHOCTHU U 3aLITUTE CTEYEHUX MIPaBa /I0J1a3H [0 OCHaXKetba (KOH-
BaJIM/lalMje) HeBa/baHOCTH TpaBHOra akta. C TUM y Be31 He 61 61JI0 OCHOBAHO
3aKJ/bY4YUTH J]a Cy IPUHIUITU IPABHE CUTYPHOCTH U 3aLITUTE CTEYEHUX IIPaBa
cajayoM MpaBHOM CHAaroM y 0JJHOCY Ha IPUHIIUI 3aKOHUTOCTH, UMajyhu y BUAY
Jla je OCHaXKere Py LI/bUBOT PABHOT aKTa Y CTBApU HAYMH OCTU3akha paBHO-
Texe n3Mehy NpaBHUX NPUHIUIIA Y TUTAKY UTA.

Y npaBHOM NOpPeTKY MOCTOje 06jeKTUBHU U CYy6jeKTUBHU NMpPaBHU [UJ/bEBHU.
Cy6jeKTUBHU TPAaBHU U/bEBU Cy YTKAHU Y IPUBATHE HHTEPECE U IPEACTABIbAjY
Kay3y ca060He BoJbe. C ipyre cTpaHe, IOCTOjakbe YHYTapApKaBHOT IIpaBa ce
He GM MOTJIO 3aMHUCJIUTH 6€3 06jeKTUBHUX MPABHUX IUJ/bEBA, IPU YEMY IU/bEBU
y IMTamy 3a IpeJMeT UMajy NpaBHa j06pa U IpaBHe UHTepece U lbUX0B Mehy-
cobnu ofHOoC. Kazia ce uMajy y BUZLy CBa MCIIOJ/baBatba NMpaBa y peruoHUMa
IpaBHOra nnopeTkKa, 06jeKTHBHe LiU/beBe IpaBHOT ypehuBamwa Ba/basio 64 Jy-
YUTH 07 TeJeoJI0THje IPaBHOT ypehuBama, Kao U 0/f Kay3e NMpaBHOI 0HOCA
Y Kay3e npaBoTBOpavykor u3Bopa.'” K/by4Ho je, TpUTOM, MPUCYCTBO NMPaBHUX
NpUHIUIIA Y CBUM NIpaBIiMMa IpaBHora ypehuBama. [[paBHU NPUHIIUIH CY [1€0
Kay3e IpaBOTBOPAYKUX U3BOPA, Kay3e IPaBHOT 0/JHOCA, TeJe0J0THje IPAaBHOT
ypebuBama, a Hanoc/aeTKy NpaBHU IPUHIUIIY CJIyKe MOCTU3AY XHUjepapxuje
Y paBHOTEXe Y OCTBapUBakby 006jeKTUBHUX U CYOjeKTUBHUX 11M/beBa y NpaB-
HOM IOPETKY.

OpnaBjzie npousiasy /a je yTBphUuBakmbe NPaBHOr OCHOBA NPAaBHOT UHCTUTYTA
y CTBapy OTKpPHUBaHe NIPAaBHUX IPUHLUIIA KOjU II0BE3yjy NpaBHe pexxuMe ca
IIpaBHUM H/JiejaMa Ha KOjUMa Cy 3aCHOBAaHHU U KOjUMa je IPOKeTOo I0Be3UBabe
IJMJ/ba Ca pa3JIoroM nNpaBHor ypehuBama.

YPenumo, 1a 64 ce MOTa0 O/IPEIMTH [I0jaM yrOBOpa y MaTepHjaIHOM CMHUCJTY, HEOMIXOJHO
jeyseTuy pa3maTpake eJleMeHTe IPaBHOT pexkruMa yropopa. To cy: npaBoTBOpayKHy U3BOPH,
npeJMeT yroBopa, NpaBHO 6uhe, Kay3a v 06jeKTUBHU [[M/b. 3HA4Yaj IOMEHY TUX eJleMeHaTa HUje
WCTH KO/ CBUX yroBopa. Koz yroBopa 3a koje He Ba)KU IPUHLUII 3aKOHUTOCTH Y MaTepUjaJTHOM
CMUCJY, 00jEKTUBHHU 11UJb je OCTAaB/bEH HETATHBHO, 3a6paHOM /1a YTOBOp 6y/e MPOTUBAH
HMIlIepaTUBHHUM HOPMa, jaBHOM MOPETKY U A06pUM obudajuma. [locToje mak yroBopu ca
MO3UTHUBHO oJpeheHuM 06je KTUBHUM [[UJbeM (HIIp. OCTBapUBak€ je JHOT KOHKPETHU30BaAHOT
OMUITEr HHTEepeca KoJj Ciopa3yMa 0 HaKHa/jy 32 eKCIIPONpPHCaHy HEMOKPETHOCT UJIM 3allITUTA
Nopo/KLie 3aCHOBaHEe Ha KPBHOM CPO/ICTBY KO/l YyTOBOpa 0 yCTYyNaky U pacno/e il UMOBUHE
3aKMBOTa). MehyTuM, 6e3 0631pa Ha HAYMH oJjpehrBamka LK/ba yroBOpa, IPaBHU NPUHLUITH
Cy cCacTaBHHU /le0 CBAKOT YroBOpa: HeroBor 06jeKTUBHOT eJleMeHTa Te Kay3e YyTOBOpHOT
0/ZlHOCA U Kay3e NpaBoTBoOpauykux ussopa. ([Ipuua, 2019: 597-639).
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2. lIpaBHM OCHOB OATOBOPHOCTH Jp:KaBe 3a ITETY NPOYy3POKOBAaHY
JONYIITEHUM aKTUMAa M pajbaMa ApP>KaBHUX OpraHa u cJ1yKG6eHuKa

Kako ap>kaBa He MOXe caMa HeNOCpeJHO AeJI0BATH, Beh ToO YMHU Ty TeM CBOjUX
opraHa ¥ cJ1y>x0eHuKa, pa3yMe ce Jia je 0ATOBOPHOCT JpKaBe 3a IUTeTy nocebaH
006J/IMK 0ATOBOPHOCTH 3a APYyTor. [I0jMOBHO IJieJaHO, 0JTOBOPHOCT 3a PyTrOT
O4YMTYje ce y IpaBUJy Ja YMECTO LITeTHUKA (MM 3ajeJHO C HbUM), 32 LUTETY
0/Ir0BOpA JIPYTH Cy6jeKT Ca KOjUM IITETHUK CTOjU Y oJipeheHoj MpaBHO 3HAYaj-
HOj Be3U. Y3 TO, 0iFOBOPHOCT JipKaBe 3a LITEeTY NPOy3pOKOBaHy rpahaHuMa
je 06jeKTUBHA OATOBOPHOCT, jep 06aBe3a HaKHa/Jie LITETe HUje YCI0B/beHA
eBEeHTyaJIHUM CKPUBJ/bEHUM MOHALIAkEM CAYKOEHUKA.

Onutu pexxuM rpahaHckonpaBHe 0/JTOBOPHOCTH 3a LITETY y HallleM IPpaBHOM
MOPEeTKY YCTAHOBJbEH je 3aKOHOM 0 OGJIMTal[MOHUM OfiHOCUMa?’, ¢ TUM Jia 3a-
KOH 0 00JIMTallMOHUM OJJHOCHMA He BaXKU Kao OCHOBHU (CUCTEMCKH) 3aKOH y
MOTJIe1Y O TOBOPHOCTH Ap:KaBe 3a ITeTy. HauMe, 3aK0H 0 06JIUTaLlUOHUM O/
HOocuMa He ypebhyje oTOBOPHOCT Ap:KaBe 3a IITEeTYy Ha ONLITH HAYKH, OCUM LITO
Mebhy noce6He cay4ajeBe 0JTOBOPHOCTH YOpaja 04rOBOPHOCT 3a IITETY yCJIes]
TEPOPUCTUYKUX aKaTa, jaBHUX JleMOHCTpalLMja U MaHuecTalHja, Kajja o6aBe3a
HaKHa/le LITeTe a/ia Ha AipkaBy.! C Tora, npaBHU PEXUMHU O[T OBOPHOCTH JIp-
’KaBe 3a LITeTY y HallleM BaxkeheM MpaBHOM [TOpPeTKY UMajy nocebHe 3aKOHCKe
OCHOBe, KOjU HacIpaM OMIITer pexxuMa rpahaHckonpaBHe 0ATOBOPHOCTH 3a
LITETY CTOje y OiHOCY IToce6HOr npeMa onuiteM. [Ipy ToMe, NpaBHU peKUM Of-
FOBOPHOCTH 32 IITETY CXO/JHO Ce IPUMebYje Ha MU Takba Koja HUCY peryJiiucaHa
y NOCeO6HMM NMPaBHUM peXXUMKMa OATOBOPHOCTHU Ap:kaBe 3a mreTy. [loceban
3aKOH IMpeMa OMIITeM 3aKOHY MOKe CTajaTH y PeKUMY IpaBHe noapeheHocTU
ajJy Uy pexxuMy npaBHe ynyheHOCTH, U3 yera npou3sJasu pasjuka usmehy
CyIncuujapHe U cX0/He TpuMeHe oninTer 3akoHa (IIpuna, 2019: 597-639).

Kazaje pey 0 0AroBOpHOCTH Jjp>KaBe 3a IUTETY NPUUYUbEHY HEIIPpaBOBa/baHUM
NOCTyNambeM ApKaBHUX OpraHa U cay6eHrKa, 3aKOHOM O Ap:KaBHOj yIIpaBU
je npeaBubheHO fa Ap)KaBa 0/roBapa 3a MITETY KOjy CBOjUM HE3AKOHUTUM UJIU
HeNpaBUJIHUM paJioM OpTraHU Jp>KaBHe yIpaBe POY3POKYyjy PU3UUKUM U
MpaBHUM JIMLIMMA, IPU YeMY UMAOLM jaBHUX OBJallhewa caMu 0 roBapajy
3a LWITeTY KOjy CBOjUM He3aKOHUTUM WUJIM HeNIPaBUJIHUM PaZioM IPOY3pPOKYjy
GU3UYKUM ¥ IPAaBHUM JIMI[MUMA Y BpIleby TOBEPEHUX [T0CJI0BA AP KaBHe yIpa-
Be.?? 3aKOH 0 ZIp>KaBHUM CJIyKOeHULIMa Takohe npegBuha NpuMapHy U Helo-
CpeJiHy OATOBOPHOCT Jip>KaBe 3a LITETY KOjy IP>KaBHU CAYKOEHUK Ha paJly UJId

203akoH o0 obsauraguonum ogHocuma (,Ca. suct COPJ“, 29/78...,Ca. rnacHuk PC”, 6p.
18/2020), yna. 154-209.

“Ibidem, 4. 180-184.
22BusieTv 4. 5. 3aK0Ha 0 ApKaBHOj ynpasH, ,Ci1. iacHUk", 6p. 79/20051 101/2007...30/2018.
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y Be3H C pajioM Npoy3poKyje TpeheM U1y HE3aKOHUTHUM HJIK HETPABUJIHUM
pajioM, Ipy 4eMy Ce OBUM 3aKOHOM ollTeheHOM NMpu3Haje NPaBo Jla HAKHAAY
HITEeTE 3aXTeBA U HEMTOCPE/IHO O] IP?KABHOT CAYKOEHHKA, I10/] YCJIOBOM [1a je
CJIyK6EeHUK IITETY MPOY3POKOBao HaMepHO. [IoBpX TOTa, YKOJIMKO je PXKaBHU
CJIy’K0EeHHUK IITETY TPOY3POKOBA0 HAMEPHO WJIU U3 KPajibe HeNMaXKIbe, Y TOM
cJy4ajy Jp:KaBa MMa npaBo Ha perpec.? Kaza ce Beh goTudeMo AipkaBe Kao
TUTYJIapa OJrOBOPHOCTH 3a MITETY, GMJI0 61 BaXKHO YKa3aTH Jja [IOCTOje TpU
TUIA OJITOBOPHOCTH JIpKaBe 3a MITEeTY NPUUUELEHY 0J] CTPaHe JIPXKaBHUX Op-
raHa v cay6eHHKa.

[IpBY THUN 0JIMYaBa IPUMapHa U HEMOCPe/IHA OAATOBOPHOCT JIpKaBe 3a LITETY
NpUYMIbEHY IOCTYNalkeM JpXaBHUX OpraHa v cayx6eHuka. Cjie[CTBEHO TOME,
y MOCTYTIKY 32 HAKHA/1y IITETe TYKOEeHH 3aXTeB MOXKe OUTH YIepeH jeIUNHO Mpo-
THUBY Ap:KaBe, C TUM IITO APKaBY, 1o oApeheHrM ycioBUMa, npunazia mpaBo
Ha perpec oJj C1y>k6eHHKA KOjHu Cy LITETY IIPOYy3POKOBAJIH. YIIOpeZHOPAaBHO
IJieZIJaHo, OBaj THII O OBOPHOCTH JIp’KaBe 3a ITeTy NpuxBaheH je y HeMauKoM
npaBy ([TonoBuh, 1992: 1917). Takobe, cucTeM NpyUMapHe U HEMOCPE/IHE O/[T0-
BOPHOCTH JIP>KaBe NOCTOjU ¥ GPaHI[yCKOM IIPaBY, aJId CAMO Y ITOTJIely U3BECHUX
06JIMKa MOCTyNama cayxbeHrnka. Hanme, ppaHiyckoMe nNpaBy CBOjCTBEHO je
pasIMKOBame ,Ipellke Cayx6e”, ,cayxbeHe rpemke” v, JMYHe KPUBUIIE", C TUM
IITO je Ap’KaBa HEMOCPE/HO O/ITOBOPHA 3a LITETY CaMO Y MOIJIeAY ,[peliaka
cayx6e“ u ,cayx6enux rpemaka” (bpe6an, 2002: 233-234).2*

[IpyMapHa 0ATOBOPHOCT CJY>K0eHOT JiMLa OAJIMKA je APYror THIa OAT0BOP-
HOCTH Jip>kaBe 3a WITeTY, ca Npou3uaasehuM nNpaBuoM Jja omiTeheH! TYKOy
o M2Ke HelocpeHO NPOTUBY caybeHuka. MofaiuTeToM oBora obpacua
MMa ce CMaTpaTH U pellee M0 KojeM N0CTOjy TPUMapHa 0ATOBOPHOCT CJIY -
6eHHKa U CyNCHHjapHa OATOBOPHOCT JipKaBe, Te olTeheHn MoXe 0CTBapH-
BaTH CBOj 3aXTeB 32 HAKHA/ly lITeTe, Hajlipe NPOTHUB CJIyXKOEHNKa, a yKOJTUKO
ce omrTeheHr He MOKe HAMUPUTH 0/ CJ1yKOeHUKa, leMy NpUnajia nIpaso Ja
3axTeBa HaKHaJy TeTe of ApxaBe. OBakaB TUIl OJTOBOPHOCTH Ap>KaBe 3a
mTeTy 610 je 3acTynsbeH y EHrieckoj o 1947. rofuHe, Ka/ja je HanyuTeH 3a-

23 BupeTu 4. 124. 3aKoHa 0 Ap)XaBHUM cJyxb6eHunuwma, ,Ci. riaacHuUkK”, 6p.
79/2005..95/2018.

24T'pemika cayx06e He faje MoryhHOCT uJeHTUHUKaLHje 0cO6e Koja je ITeTy NOYUHHUIIA.
OBJle cy 3alpaBo y NUTawy LITETEe KOje ce YUHe aHOHUMHO, T€ je TEelIKO U3BPLIUTH
WH/JUBU/yalU3allMjy U ca3HATH OJlaKJie TOTUYe HE3aKOHUTOCT, OJJHOCHO, KO je IITeTy
y4uHUo. CyKk6eHy rpeliKy YUHU UHAMBUAYaIN30BaHU CAYKOEHUK, KOjU LITETy IPO3POKYje
HEeNpONUCHUM BplIewkeM CIy»xK0e, M OHa He I0BOJIU 10 JIMYHEe OATOBOPHOCTH, Beh caMo o
0/ZITOBOPHOCTH Cy6jeKTa jaBHe BJjacTH. [I[puMep u3 npakce ¢ppaHnyckor JpkaBHOT caBeTa:
[anTepckKu cayKO6EHUK y MOITH IPEIIKOM Mpebaly HOBAl, 0COOU Ha HEeH IUTEJHU PAauYyH
a /la OHa HUje ’beroB CTBApPHU BJIAaCHUK; IOBPeJA Ce CaCTOjU y TOMe LITO HUje IPOBEPHO
uaeHTUTET KaUjeHTa. (Bpeban, 2002: 233-234).
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KOHOM 0 JIeJINKTHOj OZATOBOPHOCTH KOjUM Ce YCTaHOBJbaBa HEMOCPEHA O/ 0-
BOPHOCT /Ip>KaBe 3a LIITeTe IpUUYKhbeHe rpaaHuMa moctynameM ciyx6eHuKa
(KaBpaH, 1992: 1926-1933). Y BaxkxeheM ¢ppaHIyCKOM NpaBy CaAYKOEHUIU HEITO-
Cpe/IHO 0/Ir0Bapajy 3a LITETY NPOy3pPOKOBAaHY 110 OCHOBY TaKO3BaHUX ,4HUCTO
JINYHUX rpemaka“.?

Tpehu Tunm oAroBOpHOCTH ApKaBe 3a LITETY Mo pa3yMeBa Jia OATOBOPHOCT
najia 6uJ0 Ha cayk6eHuKa, 6110 Ha ApxKaBy. OBOMe TUIY OATOBOPHOCTH Jp-
»KaBe 3a LITeTY CBOjCTBEH je IPUHLUII COJIUAapHE OATOBOPHOCTH Koja CTaBJ/ba
y MoryhHocT omteheHoM, fia noJ, U3BECHUM OKOJIHOCTUMA, 110 CBOM U360py
3axTeBa HaKHaJy LITeTe 6UJI0 0J cayK6eHUKa, 6UJI0 0 ApKaBe.”t

OAroBOPHOCT Ap>KaBe 3a LITETY je MPAaBHU UHCTUTYT KOjU 06yXBaTa MHOLITBO
NIPaBHUX peXUMa HaKHa/e 1ITeTe Y IPaBHOM MOPETKY, IPU YeMY je BaKHO
MMaTH y BUAY IOCTOjambe jBajy OCHOBHUX IPABHUX UHCTUTYTA OATOBOPHOCTH
ApxkaBe 3a wteTy. [IpBu nogpasymMeBa 0ArOBOPHOCT AprKaBe 3a LITETY POy 3-
POKOBaHY HellpaBOBa/baHUM MOCTYNAKEM APKAaBHUX OpraHa U CJayKOeHUKa,
a pyry IpaBHU UHCTUTYT je OTOBOPHOCT Ap>KaBe 3a IUTeTy NPUYHUHEHY [10-
NyLUITEeHUM aKTHMa U pajiibaMa Jp>KaBHUX opraHa u cayxbeHuka. Kao mro
hemo fouHUje BUJIeTH, IPaBHU OCHOB OBUX /IBajy IPaBHUX UHCTUTYTa GUTHO
ce pasJivKyje.

YnpKoc YMHEeHUI Y Ja je TPUHLHUII, 110 KOjeM KO IpyroMe poy3poKyje IWTeTy
3a Wy M 0/ roBapa, II03HaT jolll OJi PUMCKHUX NIpaBHHUKA, IOBECT Kasyje Ja ce
Jip>KaBa TeK y Apyroj noJIoBUHHU 19. Beka nojJiexke 0ArOBOPHOCTH 3a LUTETY
y NOAPYYjy I/ie fAesyje Kao cybjeKT jaBHe BaacTU. MehyTuM, 3HaKOBUTO je

% Tope objauimbeHoM o6paciy ynoao6/baBajy ce ,4UCTO JUYHE Ipelnike”, Koa KOojux
0/IFOBOPHOCT Ma/ia UCK/bYYUBO Ha CAYyXOeHHKa mTeTHUKA. OBJle IOCTOjU MOCTyNambe
npowusuasehe U3 MPUBaTHOT }KHUBOTA CIYKOEHHKA, 6€3 IPaBHO 3HaYajHe Be3e ca 00aBJ/babeM
cayx6e. [IpumMep U3 ppaHIycKe CyACcKe MpaKce: JelaH APUHUK je y6HO YOBEeKa HAKOH
GaHaJiHe cyce/icke cBahe. Y0BuIa 3axTeBa HAKHA/AY O/ APXKaBe U UCTHYE /1a [EAPUHUK He
61 MoTao Jja youje leHOT CYyIpyTa, a My OPY’Kje HUje oJesuia jaBHa cayxk6a. [JpkaBHU
CaBeT je 0/ITOBOPHO /la He NIOCTOjU HUKAKaB 0iHOC u3Mehy untbeHu1le Ja je apUHUK GHO
Haopy>KaH ¥ UMao MPaBo /ia 3aJpKHU 0py:Kje 1 KoJ Kyhe U oBe IOTIIYHO JIMYHE CUTyalLHje
(Bpeb6aHn, 2002: 235).

26 Tako y @paHIycKoj OBaKaB THUII OJTOBOPHOCTH 3a LITETY IIOCTOjU Y MOTJIEY U3BECHUX
LJIMYHUX rpeniaka“. To cy 3anpaBo ,JIMYHe TPeLIKe” Koje MOTY JJOBECTHU U 10 OATOBOPHOCTH
Jip>kaBe, OUJIO LITO UCTOBPEMEHO IIOCTOjU U CAYyKO€EHa rpellka, 610 3aTo UITO OHA caMa y
HCTO BpeMe Npe/JiCTaB/ba U JIMYHY U CAYyK0eHy rpeiiky. C TuM y Be3y, Léon Blum npeoyaBa:
,YKOJIMKO je IMUHA IpelliKa yYHuibeHa Y BpLIewy CayxK0e, YKOJUKO je caysk6a cTaBuJIa Ha
pacnoJiarambe 0/JrOBOPHOM JIULLY Cpe/ICTBA M UHCTPYMeHTe KOjrMa je MouMbeHa Ipellika, ako
je omrTeheHo MIle 0BE/IEHO Y KOHTAKT ca 0JJTOBOPHUM JIMILIEM CaMO ITOCPeJICTBOM CJIYx0be,
jelHOM pedjy, aKo je cayx6a yCJ0BUJIA YNEHE TPEILKE... TPEIlKa je MOXK/Ja 0JBOjeHa O/
CJY3KOeE... aJIU CIyK0a ce He MoXe 0/1BOjuTH of rpeuike.” (bpe6an, 2002: 235-236).
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yKasaTH /a je y IpBOj I0JIOBUHHU 19. Beka y eBpONICKMM IIPaBHUM IOpenuMa
BAXXUJIO MOTNYHO obeliTeheme BJIacHUKA HEMOKPETHOCTH Koje Cy JloJla3uie
1o/, yZiap eKcIponpujaluje, camMo IITO Y JOKTPUHAPHOj paBHU NNOTIIYHO HaJOK-
HahuBalbe IITETE HAacTaJle yCJie/ | eKCIponpHjaluje HUje KBaJudUKOBAHO Kao
06J1MK OZITOBOPHOCTH Jip>KaBe 3a LITETY, UAKO je YUCTUHY 0BO obeliTehuBame
MMaJIo KapaKTep 06jeKTUBHE OJIFTOBOPHOCTH JipkaBe. [Ipu ToMme, o6emTehu-
Bame BJIACHUKA €KCIPOIpUCAaHe HENIOKPeTHOCTHU IPUMEBUBAJIO Ce YyIIPKOC
BJIa1ajyhuM IOKTpHUHAMa 0 OCTOjalby UCKJ/bYUHUBO CyOjeKTUBHE OZITOBOPHOCTH
Y HeIloCTOojamy OATOBOPHOCTH Jip)KaBe 3a IITeTYy, a KaKo je eKCIpolnpujanuja
0/} IoYeTKa 3aMUUI/bEHA /1A CJY>KU HAPeTKY 3ajeJHULlE Y LieJINHU, CBE Cy TO
MOIJIM GUTH pas3J/io3u 3a yckpahuBamwe obenTehnBamwa BJaCHUKA eKCIIPONPU-
CaHe HENIOKPETHOCTH.

Yuctuny, 36u/bcka Moh npuBaTHe CBOjUHE HaclpaM jaBHOT MOpPeTKa je ompe-
Jle/brBaJjia yCTaHOBJ/baBake 06aBe3e MOTNYHOr o6elTehrnBamka BJaCHUKA eK-
CIpoNpHcaHe HENOKPeTHOCTHU. To je 6UJI0 BpeMe, Kako XeJsiep BeJiy, ,y KojeM
je mocefoBame joll 6110 06pa30BaHO a 06pa30Bambe jolLI UMaJo KapaKTep Mo-
cenoBama“ (Xesep, 2011: 11). laje o6emTehnBame BJaCHUKa HEMIOKPETHOCTH
MMaJio KapaKTep 06J/iMKa 06jeKTUBHE 0/IFOBOPHOCTH 3a LITETY, 6eJ10ZjaHo Ho-
TBphyje nopartak ja je y PpaHLyCcKOj IOUYETKOM TpUeceTUX rojuHa 19. Beka
NOCTyNake Cy/i0Ba IOBO/OM oJipehrBatba HAKHa/le LITeTe 6UJI0 y HaJlJIeKHO-
CTH NIOPOTe cacTaBJ/beHe 0J rpahaHa U BJlaCHUKA HEMIOKPETHOCTH, a AyX Tora
oCTyNawa 06pa3oBaJjio je ryieJUIllITe 0 06aBe3u NOTNYHOT obelTehnBama
BJIaCHMKa HenmoKpeTHOCTH. (Bernard, Huyghe, 2006: 15).

Pa3Boj 06jeKTUBHE 0/ITOBOPHOCTH 3a LITETY y APYTOj MOJOBUHH JleBeTHaecTora
BeKa 610 je BUIlle TPOXKET Pa3/IOTOM ONOPTYHUTETA, HErO pa3JioroM UCTUH-
CKOT LIMpera IPaBHUX U/ieja U HallpeAHe npaBHe cBecTU. OKOJIHOCT Koja he 'y
TOM CMHUCJY CYyUITUHCKU NIPOKPUYUTH YT 06jeKTUBHOj O TOBOPHOCTH, MIOpPeJ,
€KOHOMCKHUX, IPYIUTBEHUX U TEXHOJIOIIKUX HOBHUHA, OUJI0 je YBOI:)eH)e onurTer
npasa IJ1aca, CJIeICTBEHO YeMY je CTaB jaBHOT MibeHha U CybjeKaTa IpoCTOpHe
3ajeiHUIIE, MOTa0 Jla M3a30Be Pa30PHO /IejCTBO HAa YCTAHOBJbEHU NIOPeJAK, MO-
ce6HO eKOHOMCKU nopeak. [lomoBuh y JOKTOpPCKOj pacnpaBu UCTUYE /A Ce O-
Tpeba 3a pasMaTpameM 06jeKTHBHE OATOBOPHOCTH Y PpaHIyCKOj, y HAj*KUBOT-
HUjeM CMHUCJTY, IOCTaBUJIA jolI KpajeM Lie3/jeCeTUX FoIMHA IeBeTHAeCTOT BeKa
(cniyvaj noBpeie Ha pajy oA napHor kotsia/19. jyan 1870.), anu he ¢pannycku
CYZ0BM IpaBal] y CMepy OATOBOPHOCTH 6€e3 063upa Ha KPUBHUILY 3ay3eTH TEK
noTkpaj 19. Beka (cay4aj Tedpen us 1896.). ([lonosuh, 1984: 97-101).

36uJ/pcka Moh mpuBaTHe CBOjUHe U OTpeba 04yBaka jaBHOT NOpeTKa HAKOH
NpU3HaBaka ONUITEr IpaBa IJ1aca pa3Jio3y cy U 3a yBoherwe 0ATOBOPHOCTH Jp-
»KaBe 3a IITeTy y IpaBHU NTope/iak. 3HAaKOBUTa je y ToM norJiey Maimhesa Mucao:
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,HbeHa cyBepeHOCT 1 lbeHa 0/ITOBOPHOCT (CYBEPEHOCT U O/ITOBOPHOCT Jip>KaBe
M.I1.) Temiko Mory uhu 3aje/jHO, ¥ YKOJIMKO Cce IUPH MPUMeHa OITOBOPHOCTH
Jip>KaBe, YTOJIUKO CJ1abu lbeHa CyBepeHOCT. icTuHa, U paHUje ce TOMULL/bAJIO
Ha rapaHTHje Koje Tpeba aTH NojeIMHIMMA [TpeMa JIP>KaBHOj BJIACTH, aJIU CY
ce Te rapaHlMje Tpa)kuJje Ha APYyroj CTpaHH, He ¥ OATOBOPHOCTH Apxkase. Y
OBOM IIOIJIe/ly MoJiaraJio ce Ha Zpyroj CTpaHU, He y OATOBOPHOCTH Jp>KaBe. Y
OBOM IIOIJIeZly [10J1araJio ce MHOT'O Ha HayeJIo Mo/eJie BJACTH, 3aTUM Ha JINYHY
OZITOBOPHOCT AP>KaBHUX CJYKOEHUKA, KA0 U YOIIITe HAa HAYUH U CUCTEM MOJTH-
THUYKe OpraHusalyje. nak, mocTojasio je HemWITO IITO 04aBHO Beh HU cama
JAp:KaBa HMje MorJia noBpehuBaTy, a Aa He Gyje Ay>KHA HAKHAJAMUTH NO-
Bpeay. To je cBojuna (M.IL.). 'paHulle Ap>KaBHE BJACTH 06eJiexxeHe Cy 6uie
He caMo [peMa CBOjUHH, HETO U ¥ OJJHOCY IpeMa IMYHOCTHU rpahana. CamMo ako
Jip>kaBa Ipebe oBe Apyre rpaHulle, ako NoBpeu rpabaHuHa y keroBoj Juy-
HOCTH, OHAa HUje 0iT0OBapaJia, OHa HUje JaBaJjla HUKAaKBY HaKHaAy. JIpykuuje je
6U1JI0 Y IPBOM CJ1y4ajy KaJi IOBpPe/iU CBOjUHY, jep OHa HUje TO MOIJIa YMHUTH, a
Jla He 14 HakHaAy nojeauHIly. CBojuHa je, 1aKJie, IpeMa ipKaBU YK BaJia Behy
3alUTHUTY, Hero cjob6oe. Kao mto kaxe jefaH nucal, Kaj cy cao6oja JUYHO-
CTH M CYBEPEHOCT ¥ CYKO6Y, CyBepeHOCT no6ehyje; HAMpoTUB, aKO CyBEpPEHOCT
Y CBOjUHa J10hy y cyKo6, oHa mobehyje cBojuHa. Tako je Heka/i mocTojasio 6ap
jeJlHO paBo YOBEKa, PaBoO CBOjUHEe, IPOTHB KOTa je ApKaBHa CYyBePEHOCT OUJia
HeMOhHa UJIK IPOTUB KOra kbeHa Moh Huje 61Ja allCo/yTHA, MOLITO je BaXKUO
NPHUHIIUIIL, 13 KO jaBHA NOTPeba 3aXTeBa, CONICTBEHUK MOKe GUTH JIUIIEH CBOje
CTBapHy, aJid y3 NpeTXOAHY NpaBUYHY HakHaAy. To je 610 moyeTak, 3aTUM ce
WILJIO JaJbe. AKO je jp»kaBa OATOBOpHA Y CJ1y4ajy KaJi COICTBEHUKY NMOTIYHO
o/ly3Me CTBap, 3ap He Tpeba /ia 6y/ie 0ATOBOPHA Y C/1y4ajy aKo CBOjUM jaBHUM
paZioBUMa [IPOy3pOKyje CMakbetbe lbeHe BpeJHOCTU. U 10 onpaBAaHOCTH 0BOra
Jlo1J10 ce BpJio 6p3o. EBosynuja je uisia gasbe. [loyesio ce nocteneHo fgoJa-
3UTHU [0 3aK/bYUKa, [a Kao IITO JpKaBa oJAroBapa kaj Bpeha cBojuHy, UCTO
Tako Tpeba Jia oJiroBapa U kaJi Bpeha kakBo pyro JiMyHo npaso. Y Tako ce no-
CTerneHO No4yeo GOpMHUPATH YU TAB CUCTEM rpal)aHCKe 0ITOBOPHOCTH AprKaBe.”
(Muh, 1998: 173-174). Pa3Boj npaBHUX peKUMa OJITOBOPHOCTH 3a IITETY TO-
koM 19. Beka NpoIOpHOME OKY jaMa4yHO je 60 CUTHAJI /ia je — U3 IepCIeKTUBE
HMCTOPUjCKUX cy6jekaTa Tora BpeMeHa — IpaBHa Jip>kaBa 3aMHUIllJbeHa Jia 6y/ie
BULIE CPeICTBO HETO LUJb Y NOpeTIMMa eBPOINCKUX JprKaBa!

Excnponpujanyja je ceHKa Koja npaTU NPUBATHY CBOjUHY — Taj CHAXXHU CTy6
Ha KOojeMy oYMBa U3rpajha jaBHOT IopeTKa IubepaJsiHe npaBHe JipxkaBe. [Ipu
ToMe, TOKOM 19. 1 20. BeKa eKclipolnpujanyja je JoKHUBeJia 3HaTHE IPOMeHe Y
HorJieJly CBOT MpaBHOT ycTpojcTBa. Of ,Jiene MJIa0CTH", y IOPETKY JiubepasiHe
IIpaBHe Jip>KaBe, eKCIpoNpUjalnyja TOKOM BaAeceTOor BeKa JOCTHXKe NYHY
3peJsiocT, ocTBapyjyhu Ha yuITp6 ,JienoTe”, UMII0O3aHTHY IUPHUHY NPUCYCTBA

191



MEBYHAPOJJHA HAYYHA KOH®EPEHIIMJA ,,0ATOBOPHOCT ¥ IIPABHOM U [IPYIUTBEHOM KOHTEKCTY”

y npaBHOM nopeTky. [Ipyambe HakHa/le 3a eKCIPONpPHUCAaHy HENIOKPETHOCT
YUCTHUHY jecTe jeZlaH 006JIMK O TOBOPHOCTH Ap>KaBe 3a MITEeTY NPUYHUIbEeHY J0-
NyLWTEeHWM aKTUMa ¥ paJjlbaMa Ap>KaBHUX OpraHa. YopeJHOIpaBHO IJIe[laHo,
crpaM eKCIpoIpHUjaliHje ce yCIoCcTaBs/ba je/laH moce6aH peXUM HaKHa/le IITETe,
KOjU He YKJbyuyje HeMaTepHjaJHy mTeTy. Y HeMaukoj Ba>ku npaBuJio npa-
BHYHe HaKHa/le, KOja HUje HUXKA O/ TPKUILIHE [leHe HENIOKPEeTHOCTH, aJiv Koja
He MOpa 3HAUYUTH NOTNYHY HAKHaAy, NpeMa Teopuju norogHocTtu (CtaHuuuh,
2015: 200). Y ¢paHLIyCcKOM MpaBy je YCBOjeHO IJIeAUIITE O IOTIYHO] HAKHAAHU
3a MaTepHujaJIHy WITETy CIIpaM eKCIIpoIpHjalLyje, IITO je OAJIUKA U eHIJIeCKOT
npaBa. Y Be3u ca o6elmTehrBameM MOBOJIOM eKCIIPONPHjaliHje, BAXKHO je uc-
Tahu fa cy ce y nopeTKy npaBHe Jp>KaBe, oCUM popMaJjiHe eKCIIponpujaluje,
eTabJsiupaJsie ¥ MHAUPEKTHA U ,GaKTUYKa eKcrponpujanuyja”.

WHaupeKTHa eKcIpolpHjanyja nogpasyMeBa 0AroBOp NPaBHOT MOPEeTKa Ha
JlejCTBO 3aKOHCKOT IpaBHOT ypehrBawa NpuBaTHe CBOjHUHE, TAKO LITO 3aXTEB
npaBjie — 360r npeTepaHe >KPTBe HAMETHYTe ypehuBameM y NUTawy — Ha-
Mehe o6aBe3y npy»kamwa oAroBapajyhe HakHaie TUTYJIapy npaBa cBojuHe. UH-
JVPpEKTHa eKCIpolpHjalyja je orpaHuYaBabe NpaBa CBOjUHE U UMOBUHCKHUX
IpaBa, /j04uM je ,baKTHUYKa eKCIIpoNnpHjaluja“ 3axBaT y NPUBATHY CBOjUHY
OCTBapeH BaH pexxuMa popMasjiHe eKCIIponpUjaliyje, 10 CBOM JiejCTBY NPaBHO
je/IHaK JiejcTBY eKkcriponpujanuje y dopmasnom cmucay (Ilpuna, 2016: 83-140).
['eHepaJiHO y3eBlIY, JyYelwe UHAUPEKTHE eKcponpujanuje of, ,pakTUYKe
eKkcIpolpujanuje’ ogropapa pasJuiy usmehy miMpuHe CBOjUHCKUX U CTBap-
HOINpaBHUX OBJalllewa, C jeiHe CTpaHe, U caMe CYICTaHLe NpaBa CBOjUHE, C
Jpyre ctpaHe. Kaza, fakJe, 1ejcTBOM jeJHOT aKTa UJIY pajikbe, BJaCHUK 6UBa
JIOBeJIeH y CTambe T3B. roJjie cBojuHe (nuda proprietas), Ha feny je ,pakTuuka
eKkcrponpujanyja“. ¥ npoTUBHOM, aKo je MOCpear orpaHUYaBame IpUBaTHe
CBOjUHE KOje TUTYyJlapa JOBOJU y CTalbe HaMeTama [0CebHe U MpeTepaHe
KPTBe, Ha JleJly je MHMpeKTHa eKkcriponpujanyja. MHanpeKkTHa ekcnponpuja-
[[4ja 3acTyNJ/beHa je Yy IPaBHOM MOPETKY KO/l YKU/abha YIPaBHOI aKTa KOjUM
je mpu3HATO Cy6jeKTUBHO paBO — pajy 3alITUTeE jaBHOT UHTepeca (4. 184
3akoHa 0 oniuTeM ynpaBHOM noctynky Peny6snke Cp6uje, ,Ci. riiacHuk PC”,
6p. 18/2016 1 95/2018), kaja cTpaHKa 360T 3a/[Upamba y CTEYeHO IpaBo UMa
IIPaBO Ha HAKHA/y CTBapHe mTeTe. UHANpPEKTHA eKCIponpHjanuja mocToju U
KO/l HY>KHOT IIp0J1a3a, a YMHHU Ce /1A je HajyneyaT/bUBUjU 00JIMK UHAUPEKTHE eK-
CIpoInpHjalivje 3aCTYIJbEeH KO/J| T3B. UMUCH]a, KaJla ce TUTYJ1ap obeuitehyje 3a
npekoMepHy (mpeTepaHy) LITETY IPUYUbEHY BpLIEHEM JieJIaTHOCTH y jaBHOM
WHTepecy o/ cTpaHe UHAycTpujckux npeayseha ([lerposuh, 2011: 163 idd.).
3a pas3JsiuKy oJi MHJUPEKTHe eKclponpujanuje, pakTUUKa eKcIponpujanuja
rmoZpa3yMeBa /iejCTBO NIPaBHUX U MaTepHjaJIHUX aKaTa Koje BJaCHUKA Helo-
KpeTHOCTH JiniIaBa MoryhHocTH ynoTpebe oBjauhewma npemMa CTBapH, Hako
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aKTHMa y NMTamwy HUje HAaCTynu/a0 GopMasHO O/ly3uMame IpaBa CBOjuHe. Y
peLOBHUM CUTYyalMjaMa, TUTYJIap NpaBa CBOjUHE je BJACTaH Ja CTBap APXKH,
KOPUCTH U y OJJHOCY Ha kb pacloJiake IpaBoOM CBOjUHe, ca IpaBHUM /iejCTBOM
npema cBuMa (erga omnes). Ho, Moke ce y mpaBHOj 36U/bH JJOTOAUTH A je BJIaC-
HUK HEITOKPETHOCTH, TpeM/ia HUje U3JI0XeH yjapy eKcliponpujanuje y gopmaJ-
HOM CMHCJY, oApeheHUM aKTHUMa U paJitbaMa oHeMOryheH 1a HEIOKPETHOCT
JPXH, 13 je KOPUCTHU U Jla C ’hOM paclioJiake, CJIeICTBEHO YeMy ITOCTOjU CaMo
,T0JIa CBOjUHA", IIITO je OCHOB Ha KOjeM ce Yy MoCTojeNuM NpaBHUM MOpeTIUMa
NpU3Haje U JOKTPUHAPHO pa3Buja T3B. pakTHUUKa ekcnponpujanuja ([Ipuua,
2018:361-387). OgaBe mpou3Jiasu fa ko popMaJsiHe, UHAUPEKTHE U GaKTHUYKe
eKcrpoInpujaluje NoCcToju OACOBOPHOCT Jip>KaBe 3a LUTETY IPOy3pPOKOBaHY [i0-
OyUITEHUM aKTHMa U pajbaMa Jp>KaBHUX OpTraHa U CJayKO6eHuKa.

Kapa ce norsieia pa3Boj 0ATOBOPHOCTH 3a IITETY, KAKO OZTOBOPHOCTH ip>KaBe
3a IITETY, TAKO U rpahaHCKoONpaBHE OJIFTOBOPHOCTH 3a LITETY YOIIITE, MOXKe
ce YBU/IETH MPOIEC LIMPEHA OJTOBOPHOCTH 0/ CyOjeKTUBHE O/ITOBOPHOCTHU
npeMa 06jeKTUBHO] OJITOBOPHOCTH, O/ KJIACUYHOT M10jMa MPOTHUBIPABHOCTH J10
noTpebe NocTU3ama ,Ao6pe je JHAKOCTH ", MpaB/ie U COMUJapHOCTH. /laHac ce
O/ITOBOPHOCT JIp>KaBe 3a ITETY MPUUYUEHY IONYIITEHUM aKTUMA U pajitbaMa
NpU3Haje M Yy KpUBUYHOM N1paBy 360r JiMIlIaBakba c1060/e 6e3 KPpUBHUUHE OCY/IE,
JIOK ce y rpahaHCKOM MpaBy, nope/i cCy6jeKTUBHE U 06jeKTUBHE 0/ITOBOPHOCTH,
pa3BUJIA U OITOBOPHOCT 32 IITETY HA OCHOBY TpaBUYHOCTH. O OBOPHOCT Ap-
’KaBe 32 ITETy NPUYHEEHY HEOCHOBAHUM JIMIIIaBakheM CJ1060/ie peicCTaB/ba
3HAKOBUT O06JIMK O/ITOBOPHOCTH 3a IITETY 6€3 NpoTUBNpaBHoCTH (4. 183-195
3aKoHHKa 0 KpUBUYHOM MOCTYNKY, ,,CJ. riacHuk PC”, 6p. 72/2011, 101/2011,
121/2012, 32/2013, 45/2013, 55/2014 u 35/2019), urto 3Ha4yu fa ApKaBa He
0/IrOBapa 3aTo HITO je HITeTa NPOY3POKOBaHA HEAOMYIITEHUM MOCTYNakheM
opraHa 4 cayx6eHuKa, Beh ojroBapa 3aTo 1ITO je HACTyMUJIa IpeTepaHa Mno-
Bpe/ia UHAWBU/JYaJHE c1060/e Kao MPaBHOT A06pa, CJIeJICTBEHO YeMY je J10-
II1J10 /10 OBPe/ie jaBHOT MOPeTKa Kao MPaBHOT 0CHOBA OJIFOBOPHOCTH ApKaBe
3a HITETY NPUYMEbEHY JIONYIITEHUM aKTUMa U pajilbaMa JApP>KaBHUX OpraHa u
CJyKOEHHKa.

Y npaBIy OTKpHBaka MIPaBHOT OCHOBA O/ITOBOPHOCTH JIp>KaBe 3a IITETY NpH-
YHHEHY NIOCTYNamheM JIPXKaBHUX OpraHa U cayKGeHHKa, MoTJIe/[ajMo Hajipe
3alITO /ip>KaBa 0/iroBapa 3a LITETY 10 MPUHIJUITY OJTOBOPHOCTH 3a JipyTor. /lp-
»kaBa he o/iroBapaTH 3a LITETY HPUYUHLEHY OJ] CTPaHE APKABHOT CIYK6EeHUKa
10 YCJIOBOM /ia IOCTOjH IITETA U y3pOUHa Be3a U3Mehy mpuuumeHe cayxoeHe
rpelike ¥ HacTaJe mteTe. PasyMe ce, kaJja je ped o LITETHU IPOY3POKOBAHO]
HeJIONYIITEHUM MOCTYNalkbeM JIPXKaBHUX OpraHa M CJAyXO0eHHKa, ApxKaBsa he
0/ITOBOPATH 3a IITETY [10/] yCJIOBOM /Ia je IITeTa TPOy3pOKOBaHa HPOTUBIPAB-
HUM NOCTYyIIaFbeM OpraHa U ciayk6eHHuKa. [Ipy ToMe, 0ATOBOPHOCT ApKaBe 3a
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LITETY NPOy3pOKOBaHy rpahaHrMMa HeJJONYyLITEHUM NOCTylalkbeM opraHa u
CJY>KOEHHUKa je 0JJrOBOPHOCT 6€e3 063upa Ha KPUBHUILY (06jeKTUBHA OJITOBOP-
HOCT), jep o6aBe3a HaKHa/Je IITeTe HUje YCI0B/beHa eBEHTYaJTHUM CKPUBJbe-
HUM NIOHalllakheM CJayXO0eHHKa. C Tora, y HallleM IMpaBy MOCTOjHU CUCTEM 00jeK-
THBHE NPOTUBIPABHOCTY, Na 3a olITeheHOT CTOjU caMo TepeT JloKa3uBamwa
NPOTHUBIPABHOCTH, a JIMUHA KPUBUIIA CAYKOEHHKA He MpeiCTaB/ba YCJIOB 3a
[IOCTOjame 0TOBOPHOCTH 3a LITETY. Ba)KHO je HarylacuTH a je OATOBOPHOCT
Jip>)KaBe 3a IITEeTY 110 CBOM KapaKTepy 00jeKTUBHA OJTOBOPHOCT, KaKO y I0-
rJle/ly OCTBapuBakha IpaBa Ha HAaKHA/ly LITETe, TaKO U y Jlesly ofiHOca usamehy
Jip>KaBe U IP>KaBHOT CJAYKOEHUKA, IITO HUje KapaKTepUCTHUKA CBUX NOCTojehnx
06J/1MKa 0A;r0OBOPHOCTH 3a Apyror. [Ipumepa pajiy, ycJa0B 0ATOBOPHOCTH MOCJIO-
JlaBIla 3a LITETY KOjy Her0B 3aMI0CJAEHU TPOY3poKyje TpehuM unuma Ha pagy
WJIM y Be3U ca paJioM je KpUBHLa 3alI0CJIEHOT, KOja Ce y HallleM IpaBy NpeTHo-
CTaBJba y 0jayaHOM cTeneHy. To 3HauH Jja ce MOoCca0/[aBal MOXKe 0CJI000AUTH
O/ITOBOPHOCTH aKo JloKaXe /ia Ce 3all0CJAeHH [T0OHALIao C BUCOKMM CTaHAapAuMa
CTpPYKe, YMMe Cce OZipHie NOCTojarbe NpodecruoHasHe KpUBHUIle 3an0cieHor. [Ipu
TOME, 0/ITOBOPHOCT [10CJI0ZaBLia Kao 006JIMK 0ATOBOPHOCTH 3a APYTOr 110 CBOM
KapaKTepy je 06jeKTUBHA 0ITOBOPHOCT, UMajyhu y BUAY /ia ce MOCJI0AaBall , He
MO3Ke 0CJ1I060/1MTH OATOBOPHOCTH JI0Ka3yjyhu fia ce OH MOHAIIa0 0HAKO KaKo je
TpebaJio (/aje 3anmocyieHOT M3abpao, HAZ3UPAOo U JlaBa0 My YNy TCTBA HA HAYUH
Ha KojH je To Tpe6aJio Aa yuHM).” (Kapanukuh Mupuh, 2013: 11).

C 063upoM Ha TO Jia Ap>KaBa o[ ropapa 3a MOCTYIKe CBOjUX CJAY>K6eHHKa, Mo-
CTaBJba Ce UTakbe y 0JLHOCY Ha Koje cJyKOeHHUKe je ipKaBa TUTYJ1ap 04 0BOp-
HOCTH 3a wreTy. OAroBop rJiacu: Jp>kaBa o/iroBopa 3a IITETY KOjy Npoy3po-
Kyjy Jidlia Koja Bplie QyHKIIM]jy 3a ApKaBy U y UMe [ip>KaBe, IITO 3HAYH /1A je 0/
IpaBHOTI 3Havaja 06aBJ/bambe Ip>KaBHe CJ1yK0e, He3aBUCHO 0/] IMYHOra cTaTyca
Koju nocenyje. [[pema Tome, ped je o IMLMMa KOja MMajy U3BeCcHa oBJalihema
3a cayK6eHo NOCTyNake U Koja caybeHe 0CJ0Be 06aBJ/bajy y UMe JIpKaBe,
YyHja ce eJIaTHOCT CMaTpa JeslaTHOINY ApKaBHOT opraHa, 6e3 063upa Kakas je
HUXOB JINUHU CJYKOEHUUYKH CTAaTYC (podecruoHa HHU Ip>KaBHU CAYKOEHUIH,
JIMLa KOja y4yeCcTBY]jy caMO IPUBPEMEHO y pajy Ap>KaBHOT opraHa, GaKTHUYKH
cayK6eHu1M). YKOJMKO He IOCTOjU NpaBHO peJieBaHTHA Be3a u3aMebhy apxkase
Y JIMLa KOje je lITeTy Npoy3pOKOBaJo, 0JIMYeHa IPeBacX0/jHO y oBJallhemwy
JIOTUYHOT JIM1a Z1a 06aBJba JpaBHY CJAYK0Y, pasyMe ce Jia ip>kaBa Hehe 6UTH
TUTYyJAp oJroBopHocTu 3a wrety. (bpkuh, 1956: 305-308).

Jlp>kaBa He 0/iroBapa 3a CBe pajitbe cayx6eHrnka. 06aBe3a HaKHa/le IITeTe 32
Jlp>KaBy MIOCTOjU caMO 3a IOCTYIKe Koje cy u3pas cayx6eHor noctynamwa. Kaja
Cce pa/itba Ipeiy3Me BaH CJIyK6e 0ZJHOCHO MOCTYakhe HUje y Be3U ca CIYKO0M,
JIMIle MOCTYIa Kao rpahaHuH Ge3 cyKOEHUYKOT CBOjCTBA, A OTY/[a JIUYHO U
oJiroBapa 3a Npoy3poKoBaHy LITeTy. [[pkaBa oAroBapa Ipe cBera 3a He3aKo-
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HUTe cayx6eHe pajibe. Kao cayxbeHa paZjlba cMaTpa ce 0Ha KOjy YYUHH CIIY K-
OEeHUK y 'paHUIlaMa CBOje CJIyK0€e, 0JJTHOCHO Yy OKBUPY CJYKOEHUX OBJalhemba.
MebhyTum, noctojahe Hekaza noTpeba Aa jyAUKaTypa Y KOHKPETHOM CJIY4ajy
oJipeJix CBOjCTBO JIOTUYHE paj/itbe CIYXKOeHOT Jinna (HIp. Ja Jik ynotpeba
dU3MUKe TPUHY/E O/1 CTPAaHE CJAYKOEHOT JIMIa UMa KapaKTep CJIyK6eHOor Io-
CTymnama). 3a ITeTe NPoy3pOKOBaHe pa/ilbaMa Koje HUCY U3pa3 caykbeHora
NOCTYTakha, HUje ONpPaBAaHO TEPETUTH JIPXKABY.

Y norneny paAmu NpeAy3eTUX NOBPeOM CTBapHe MU GYHKIIMOHAJIHe HaJl-
JIEXKHOCTH (HIIP. pajibe Koje crazajy y HaJlJIeXKHOCT pyror opraHa Uy pyror
cay>K6eHHKa), 0ATOBOPHOCT Jip>KaBe 3a IUITeTY He MOKe OUTH UCKJ/byueHa. [o-
Bpe/ia MpaBUJa 0 HaJIJIeXKHOCTH ¥ chepH je HE3aKOHHUTOCTH, 1A Jip>KaBa Mopa
CHOCHUTHU OATOBOPHOCT 3a LITETY Koja Npor3uhe U3 TaKBUX OCTyNakKa. Y JjoK-
TPHHHU je 3aCTYIJbeHO CXBaTame J]a OZTOBOPHOCT Jip’KaBe Tpeba UCK/bYYUTH
y CJ1y4ajy /ia je LITeTa Npoy3poKOBaHa T3B. ,,00MYHOM y3ypHanujoM cayxoe”.
,0061YHa y3ypnaluja cayx6e” 6u, npemMa 0BOM IJIeAUILITY, OKJa U3parkeHa y
npefy3uMamy pajibe oJ JH1Ia 3a YHje NpeAy3uMare OHO OYUIJIEJHO HUje
oBJialiheHo, 6UJI0 ycJie[l HENOCTajawba CayK6eHUUYKOT CBOjCTBa, 610 360r
YHibeHHUIle [ia pajiba Kojy lpefy3uMa HeMa KapaKTep cay6eHe pajgmwe. (Kp-
6ek, 1960: 224-231).

3amTo Ap>kaBa 0AroBapa 3a IITETY 0 NPUHILMNY OATOBOPHOCTH 3a ApPY-
ror? [lo jeHOM IVIeAULITY, OATOBOPHOCT AP>KaBe 3a LITETY Kao 06JIMK O/ITOBOP-
HOCTH 3a JpYTOT, 3aCHHBA Ce Ha TPETIIOCTABJ/bEHO] CJIYKOEHOj IPEIILH IpXKaBe
360r csabor Hai3opa Haj noapeheHuM ocobsbeM (culpa in inspiciendo) usum 360r
cjabor usbopa nogpehenor oco6.pa (culpain eligendo). (hoposuh, 1982: 1001).
Hapnzop Haj pazioM noapeheHor oco6/ba CX0A4HO BaaJajyheM xujepapxujckoM
NpPUHIUITY OpraHu3allvje pyKoBohemwa yrpaBe caBpeMeHe JpKaBe, BPIIe XUje-
papxujcKu HaZipeheHU cayKOeHUIU HaJ| XUjepapXujCKU MOTYHMHEHUM CJIY K-
6eHuLMMa. [IpuxBaTame OBe KOHIeNHje U3UCKUBAJIO OU YCTAHOB/bEHE MO-
ryhHocTH 3a Ap:KaBy, Kao 0JTOBOPHOT Cy6jeKTa, /la loKa3yje Jia je U3BpIIUJIA
caBeCTaH Ha/i30p MJIM /ja je YYMHHUJIA CaBeCTaH U360p cayxbeHuka. Perjumo,
y HalleM MpaBy PoAUTE/bU O/IF0OBapajy 3a LITETY KOjy MPOy3poKyje Apyrom
IbUXOBO MaJIOJIETHO JleTe KOje je HaBPIIMJIO Ce/laM roJJMHA KUBOTA, OCUM aKO
JIOKaXKy /1a je ITeTa HacTasa 6e3 buxoBe Kpusuile.”’ [[pemMa ToMe, IPUHIIUITY
NpeTIOCTaB/beHE KPHUBHUIE HEU30CTABHO 0/irOBapa MpaBo O/TOBOPHOT JIMIIA
Jla y MOCTYIKY JloKasyje Jia je lITeTa HacTaJa 6e3 leroBe KpuBHUIie. Y HallleM
Ba)keheM mpaBy /ip>KaBa HEMOCPE/HO 0/[r0BOpPA 32 LITETY HE3aBUCHO O/ KPH-
BUIe cayKOeHHKa (LITEeTHUKA), Te je C TAaUKe [VIe[MIITa HallleT Baxkeher npasa
GecrnpeiMeTHO TOBOPUTH O OCHOBAHOCTH IJIEAHUIITA O CJIAOOM Ha/130py ApKaBe

2’BupeT 4. 165 cTaB 4 3akoHa 0 06/IMTralidOHUM oJHOCUMa, ,Cit. iuct COPJ“,29/78..."Ca1.
rnacHuk PC”, 6p. 18/2020.
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Kao 0CHOBY O/ITOBOPHOCTH 3a Apyror. Ho, HesaBUCHO o/ peJjoueHe N03UTHUB-
HONpaBHE HeyTeMeJ/beHOCTH 0BOra IVIEJIUIITA, IOCTABJ/ba CE MUTAE HErOBe
N paBHOJIOKTPUHApHe OAPKMUBOCTH. HarMe, yipkoc HajcaBeCHUjeM HaJ30py
HaJipeheHor XUjepapXujCKOr CTapellrHe, CAyK6eHUK MOXe IPOYy3POKOBATHU
LITETY jep HE3aKOHUTO CJY>K6eHO NMOCTyame KOjUM ce IPOy3poKyje LITeTa,
Nnpe/CTaB/ba HUHTEJEKTYAJHU IPOLEC KOjU Ce 0OUUTYje ¥ MOTPEIIHOM TyMadehy
Npomnuca Uau NOorpeiHoj NpuMeHH Nponyrca of, CTpaHe 0ATOBOPHOT CJayxbe-
Huka. OH/a je cacBuM y npaBy Jlparam /lenkoBuh Kajja kaxke: , Tenko je npuxsa-
THUTHU Jja Ce MOX<e BPLUIMTH HellpeCcTaHU Ha/i30p Ha/J, UHTeJIeKTYaJHUM Npolie-
COM KOju ce 06aBJba IPH BPLIEHY HET0BE CIYKO6eHe AYKHOCTH, jep caBpeMeHa
Jip>kaBa MHOLITBOM CBOjUX jaBHUX CJY>KOU U BeJIMKUM GpojeM cayKO6eHrKa
HUje y MOrTYRHOCTH Zja BPIIM HellpeCcTaHU HaA30p HaJ, CBOjUM CJIyKOGEeHUIMMa
pajy cipeyaBamba BHUXOBUX €BEHTYAJHUX MPOTUBIPABHUX pa/iibU MOIITO U
nope/i HajcaBeCHUjer Ha/i30pa CJAYKOEHUIM MOTY IPOy3poKoBaTH mTeTy. C
Jipyre CTpaHe, HUKAKO Ce He MO>Ke TOBOPUTHU HU o culpa in eligendo jep He Moxxe
OUTH pedu 0 cJ1aboM U360py CAYKOEHUKA, MTOLITO U Haj60JbU CYKOEHUK MOXKe
npoyspokoBaTu mtety". (JenkoBuh, 1962: 63-65).

Jpyro, y npaBHOj JJOKTPUHU NOCTOje cXBaTamwa Koja Uy 3a TUM /Jla OCHOB
O/ITOBOPHOCTH JpXKaBe objacHe HauyeJIoM y3ajaMHOCTU U3Mehy KOpUCTH Ap-
»KaBe 0/ CJY>KOeHOT NOCTyNamwa U heroBux LITEeTHUX Nocjeauna. MHauKa-
THUBHO je Ha 0BOM MecTy npegoyuTu JlunrnheBo 3anaxame: ,Hajybens/buBuje
obGjammeme faje Ejsenman (Eisenmann), mo koMe je Haj60J/ba 0CHOBA O/ITOBOP-
HOCTH, y3ajaMHa Be3a u3Mel)y KOpUCTHU U caMe cayxbe. /Ip>kaBa je oATOBOpHaA
jep je moYMHUIAL IUTETe af]MUHUCTPATUBHU CJYKOEHUK 0/] YMje aKTUBHOCTH
Jlp>kaBa UMa KOPUCTH UJIM je LITeTHA JAeJaTHOCT CayxK6e 3a p>KaBy KOPUCHA.
OBo cxBaTame MOKe 1a 06jaCHU CBAKU CJ1y4aj OATOBOPHOCTH 3a LITETY POy 3-
pOKOBaHy aKTUMa jaBHUX cJy6eHuKa. OBaKBO objalllbehe NPUPOe aJMHU-
HUCTpPaATHBHE OJTOBOPHOCTH 00yXBaTa U cJyvajeBe Kaja ce paJlu 0 TAKBUM
AKTUBHOCTHMA a/[]MUHUCTpAIHje Koje cTBapajy noce6He pusuke...” (Jluauh,
2010: 109). U3HeTO ryieJUILITE HECYMEUBO 0/IF0Bapa yCTPOjCTBY U I€JJATHOCTH
M0CJI0/IaBIa, KOjU O/IT0OBapa 3a IITETY KOjy 3anocjeHy NpuduHu Tpehem juiy.?
JlenaTHOCT MocJio/ZiaBlia oJbe je IPUBATHOT UHTEpeca U pa3yMe ce I0jMOBHO
oapebyjyher npodputHor npuHyuna. OTysa je caCBUM CMUCJIEHO TEMEJ/bUTH OJI-
FOBOPHOCT I0CJI0/|aBlia 32 IOCTYIIKe 3aM0C/JeHOr IITeTHUKA Ha OCHOBY y3ajaM-
HOCTH KOpUCTH (mpoduTa) 0 paja 3anocjaeHnX U LITETHUX MTOCJAeAula Koje
HaCcTaHy y paZly UJu y Be3u ca pajioM. MehyTumM, ApxKaBa 3a pas/vKy o Mo-
CJIOZIABLa He KOPUCTHY aKTUBHOCT CBOjUX CJIYKOEHUKA, jep 06aB/bambe CaIyxbe
je y oniTeM U jaBHOM HHTepecy. [leJJaTHOCT ip>KaBHUX OpraHa U NOCTyNambe

28 Bupetu 4. 170-172 3akoHa 0 06/IUraliMoOHUM ofHOCKMMa, ,,Cu. iuct COPJ“, 29/78...
,Cu1. rmacauk PC”, 6p. 18/2020.
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JIp>KaBHUX CJYKOeHHKa je IPOCTOP Y KOjeM jaBHU UHTePEC IPeJiCTaB/ba U/IEjy
BO/IMJbY IIOjMOBHO HECIIOjUBY Ca eJIeMEHTOM KOPUCTH (poduTa). YUHU HaM ce
cTora/ia npeJo4YeHo IJIeJUILITE O Y3ajaMHOCTH KOPUCTH U IITETE NPEJCTAB/bA
MOKYI1aj IpeHoIllekha NpUBaTHONPaBHe GpopMysie 0[TOBOPHOCTHU MOCJI0/ABIIA
3a IITETY V MOJbE jaBHONPABHE /IeJIATHOCTH JIP>KaBe, LITO je Mo HalleM CXBa-
Takby HEOJPKUBO.

[Ipucramie riegumTa o ,pu3uKy” Kao OCHOBY O/ITOBOPHOCTH Ip>KaBe 3a LITETY
3acTymajy cTaB Jia Jip>KaBa OAroBapa 3a JJpyror He3aBUCHO 0OJf KPUBHUIIE jep
o6e36ehyje cBoje rpahaHe o/ pu3rKa KOju NOTHYE O/, [1eJJaTHOCTH AP KaBe, na
CTOra U CHOCH pU3MK 3a LUITETe Koje 61 MOCTyName CAyK6eHHKa IPOy3poKo-
BaJsio rpahanuMa. ([lenkoBuh, 1961: 231-234; Tomuh, 1983: 698-702). 3aK0oH 0
06/1MralMoHUM oiHoCcKMMa oApehyjyhu ocHOBe 0/irOBOPHOCTH Npe/iBuba Ja ce
3a WITETy OJi CTBAPH UJIM JeJIaTHOCTH, 0[] KOjuxX nmoTude nosehaHa omacHocT
3a OKOJIMHY, oAroBapa 6e3 063upa Ha KPUBHUILY, C TUM IITO Ce 3a LITETy 6e3
003Upa Ha KPUBUIY OATOBApa U Y APYTUM CJIydajeBUMa NpeJiBUheHruM 3aKo-
HOM.?’M3 U3HeTOr MPOU3UJIa3Hu Jla 06jeKTUBHA OZITOBOPHOCT MOCTOjU Y HEKO-
JINKO CJIy4ajeBa: KoJ, 0JITOBOPHOCTH 32 IITETY O] OMTACHUX CTBAPY HUJIU ONIACHUX
JleJJaTHOCTH, KOJ 0JITOBOPHOCTH POIMTE/bA, TE KOJ, OZITOBOPHOCTH Ap>KaBe 3a
HITEeTY yCJieJ He3aKOHUTOT UJIK HeTPaBUJIHOT CayK6eHor paja. [la i je ,pu-
3UK" pa3Jior 0/ITOBOPHOCTH 3a Jpyror OJHOCHO 006jeKTUBHE O/IFOBOPHOCTH Y
CBUM CJIy4ajeBUMa 3a Koje pKaBa 0/iroBapa 3a ITEeTY ycJje/ HelPaBOBa/baHOT
NOCTyNaka CBOjUX cayx6eHuka? [lo HalleM MUIL/bewY OATOBOP je oJpeyaH.
Haume, ,pu3uk" Kao pasJ/ior CBOjCTBEH je 0rOBOPHOCTH 32 IITETY O/ OMACHUX
CTBapH U ONACHUX AesiaTHOCTU. Tako ce U Jip>kaBa NojBpraBa o4roBOPHOCTHU
3a IITETY 0Jf ONACHUX CTBAPH U ONMACHUX JIeJJATHOCTH 360T pU3HUKa KOjH ca Co-
60M HOCe, Te je U yCTaHOBJbeHA NIpeTIOCTaBKa y3pouHocTH: lllTeTa HacTa1a
y Be3H Ca OMACHOM CTBApH, OCHOCHO OMAaCHOM JieJIaTHOLINYy cMaTpa ce Jja 1mo-
THYe OJ] Te CTBApHU, OJHOCHO JIeJIaTHOCTH, U3Y3€B aKo Ce JJoKaXke /ja OHe HUCY
6usie y3pok wrere.*® MehyTHM, TOTOBO ¥ CBUM JIPYyTUM CJy4ajeBUMa NPOy3-
pOKOBama IITeTE, OTOBOPHOCT Jip>KaBe He TeMeJsbH ce Ha ,pusuky". Haume,
Jip>kaBa He 06e36ebhyje cBoje rpahaHe o/ pu3rKa KOju OTHUYE 0 aAKTUBHOCTH
HEHUX OpraHa U ca1yxK06eHuKa, Beh ux 06e36ehyje, 1a ynoTpe6MMo TEPMUHOJIO-
rYjy 3aCTyNHUKA OBOTA IVIEJJUIITA, OJf HEIPABOBAaJ/bAHOT U IPYTOr MOCTyakkha
CBOjUX cayxb6eHUKa. llesjoBUTO mocMaTpaHo, AieJIaTHOCT Jp>KaBe 10 CBOjUM
o0eJiexkjuMa He IpeACTaBJ/ba ,0MACHY" A€JaTHOCT, 1a 6UCMO MOTJIU ,pU3UK"
NpPOIJIaCUTH pa3JioroM OArOBOPHOCTH Jip>KaBe 3a LITETY. YoCTasIoM, ,pU3UK”

Yan 154 3akoHa 0 06JIMraliMOHUM OJJHOCUMa, ,CJ1. iuct COPJ“, 29/78...,Cu1. riacHUK
PC”, 6p. 18/2020.

30Yan 173 3akoHa 0 061MralMoOHUM ofHOCKMMa, ,,Cit. iuct COPJ“, 29/78...,,CJ1. TIacHUK
PC”, 6p. 18/2020.
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He MOe OUTHU HU OCHOB 00jeKTHBHE O/ATOBOPHOCTH POJIUTEJBA, jep OUCMO Y
CYNpPOTHOM /[lelly MOpaJIy MPOIJIaCUTH 3a onacHe ctBapu! /lakJe, ,pusuk”y
norJjie/ly orOBOPHOCTH Jip>KaBe 3a LITeTYy UMa CaCBUM OrpaHUYeHy IPUMEHY;
TavyHUje, ,pU3UK" je Kao pa3Jjior OATOBOPHOCTH IPUMEHUB KO/l ONACHUX CTBAPH
Y ONaCHUX [1eJIaTHOCTH, Kao U KOJ, OZTOBOPHOCTH Jip>KaBe 3a IUTeTY ycJie] Te-
POPUCTUYKUX aKaTa, jABHUX JeMOHCTpanuja u MaHudecTanuja. ¥ cBUM Jpy-
TMM CJIy4yajeBHUMa, ,pU3UK" He MOxe GUTH 06jalliberbe 0/JTOBOPHOCTH AprKaBe
3a IOCTYIIKe CBOjUX CIYKOEHUKA.

AKo je Tako, KaKo 06jaCHUTH 0JTOBOPHOCT Zip>KaBe 3a IOCTYIKE CBOjUX OpraHa
U cayx6eHuka? [lo HalleM MULILJbERY, OATOBOPHOCT Jip>KaBe 3a IOCTYIKe CBOjUX
cJy6eHHKa MPOU3UJIa3u U3 OPTaHCKOT U eHTUTETA APKaBe, lbeHUX OpraHa
U cayx6eHuka. (Jellinek, 1914: 560). /Ip>kaBHU OpraHu Cy JieJI0BU Jip>KaBe Kao
MHCTUTYIH]e, 1a OTy/la FPeliKe AP>KaBHUX OPraHa U CIYK6eHHUKa, TPeliKe Cy
caMe Jip>kaBe. OB/ie heMo HCKOPUCTUTH apryMeHTalUjy NpoTaroHUCTa Teo-
puje ,pusuka“. Tako, npodecop Tomuh 3acTyna cTas a je 0ATOBOPHOCT Ap-
»KaBe 3a Ipyror oATOBOPHOCT 10 OCHOBY ,pU3UKa", ,jep Ap:KaBa CHOCHU PU3UK
0/1 CJIy»OEHOT MOCTYyIakka CBOjUX paJHUKA, MIOLITO je CTBOPHMJIA TPABHO 3Ha-
yajHy Be3y usMmebhy cebe U bUX, Te TaKO U3BpLIABa CBOje NOCJ0OBE U 3a4aTKe"
(Tomuh, 1983: 701), asiy, no HalleM MULI/bEWY, YIIPABO je ,IpaBHO 3Ha4yajHa
Be3a“ o/ 0JIy4YHOT 3HA4aja, a He ,pu3uK". /lakJe, Ap>kaBa oAroBapa 3a LITETy
NpUYubeHy rpahaHrMa NoCcTynaweM Jp>KaBHUX CAYKOEHHKA, HE3aBUCHO 0/
KpUBHUIIE, aJI1 He 110 OCHOBY ,pu3nKa“, Beh ynpaBo 360r ,IpaBHO 3Ha4YajHe Be3e"”
O/ZIHOCHO OpPraHCKOT UJIeHTUTeTa KOjU je cTBopUJia u3Mehy cebe, cBojux opraHa
U cayk6eHuKa. /lp>kaBa Jieslyje Ny TeM CBOjUX OpraHa v cJy»K6eHuKa ca KojuMa
CTOjU y OPTaHCKOM je JUHCTBY, I1a Cy JieJia CAyXK6eHHKa beHa BJaCcTHUTA /ieJ1a,
ycJies yera ce Zijp»kaBa npeMa TpehuM suliMMa nojaBJbyje y Y1034 OAT0OBOP-
HOT Ccyb6jeKTa 3a HakHaAy wTeTe. OpraHCKU UHJAEHTUTET, KOjU OBJie CTOjU Kao
»,30MJbCKU", a He ,QUKTHUBHU" 110jaM, 3a0KpYKyje ApKaBu npunaayjyha uzeja
HEOTPaHWYEHOT KOHTHHYHUPAHOT Tpajamba, ycJe yera je pasJior oJrOBOPHOCTH
Jip>kaBe 3a LITETY HEYIOpeAUB ca pa3JjioroM 0/ FOBOPHOCTHU JpyTUX PaBOM
yCTaHOBJbEHUX Cy6jekaTa 0/iITOBOPHOCTH 3a APYToT.3!

Koz oirOBOpHOCTH [Jip’KaBe 3a IITETY NPUYNIbEHY HEJONYIITEHUM MOCTY-
nambeM OpraHa U CJy>XOeHHUKa, IPAaBHU OCHOB je NIPOTUBIPABHOCT, 2 HAKUMeE
YHIbEHUIA J]a TPUYHIbEHA LITETAa HACcTaje Kao MOBpe/ja MpaBHOT MopeTKa. ¥
HNUTaKY je 0J[FTOBOPHOCT 6€3 0631 pa Ha KPUBHILY, ITO 3HAYH /I je TPOTHUBIIPAB-
HOCT pas3JIoT 3alITO Jp»KaBa 0J/iroBapa 3a LITETY, Kao UITO KOJ CybjeKTUBHE
0/ITOBOPHOCTH ¥ rpahaHCKOM IpaBy pasJior 0[irOBOPHOCTH je KpUBHILA IITET-
HHKa, CJIe/ICTBEHO YeMy KPHBHIA NIPeJiCTaB/ba MPAaBHU OCHOB Cy6jeKTHBHE
O/ITOBOPHOCTH.

310 mojMy ynpaBHUX opraHu3anuja u MHcTuTyuuja: [lerposuh, 2010: 141-142.
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OAroBOpHOCT Zp>KaBe 3a WITeTY NPUYUIbEHY JONYyLITeHUM NOCTyNabeM Jp-
>)KaBHHUX OpraHa U CJy»KO6eHHKa je MpaBHU UHCTUTYT KOjH 06yXBaTa MHOLITBO
IIpaBHUX peXXMMa y IOpeTKy IIpaBHe ApXKaBe, IpY YeMy je Hallle MULI/beHe 1a
CBU IIPaBHU PEXUMHU y IMTalky — YIPKOC pas3/jdKaMa y 3aKOHCKOM OCHOBY —
MMajy UCTH NIpaBHU OCHOB. [[paBHM OCHOB OZrOBOPHOCTH Jip>KaBe 3a LITETYy
NpUYUIbEHY JONYIITEHUM aKTHMa U paJilbaMa JpKaBHUX OpraHa U CJayxbe-
HUKa HaJlaXibyje NPUHIUII ClIpeyaBama peTepaHe KpTBe cybjekaTa Mpo-
CTOpHE 3ajeIHULIE, C [UJbEeM 04yBaka jaBHOT IOpPeTKa KOjU YTeJI0BJbYjy OCHOBHA
npaBHa l06pa U IpaBHU UHTEPECH Y IOPETKY IIpaBHe Jip>KaBe.

Hajnpe, jaBHU mopeak je Kao pa3Jior caJip>kaH U Ko, 0J[TOBOPHOCTH JIp>KaBe
3alITEeTYy NPUYUEBEHY HEJONTYUITEHUM aKTHMa U paillbaMa JPXKaBHUX OpraHa
U cyK6eHUKa. Jep, IPUHI[UI 06jeKTUBHE OJITOBOPHOCTH AP KaBe 3a IITETY Ha
HEKH Ha4MH IpeacTraB/ba noxymaj ,,l'[OMI/IpeH:)a" onumTer U NIpUBaTHOT UHTeE-
pecay mpaBlly IOCTH3aba jaBHOT HHTEepeca Kao peryJaTUBHe JeTepMHUHAHTe
n3Mehy cynpoTcTaB/beHUX NIPAaBHUX UHTepeca y NOPeTKY INpaBHE JpiKaBe.
OcuM Tora, 360T HarJIallleHOT UHTEPBEHIITMOHUCTUYKOT KOHIIENTa CaBpeMeHe
Jp>KaBe, IIMpeHEe 0TOBOPHOCTH JAprKaBe 3a WITeTYy NpUYMbeHY rpahaHuMa
36UJ/ba NpeJCTaB/ba NPETHOCTABKY HEeHOT JIETUTUMHUTETA U OIICTAaHKa, Kao
6paHa Koja he cnpeyuTH Jja ce TaJsac JPKaBHOT UHTEPBEHI[MOHU3MA He pas-
BHje MPOTUBY I'pahaHCcKOTr ApyIITBa U MHAMBUAYaJHe cao6o/e. To 3Ha4u Ja
OZITOBOPHOCT Jip>KaBe 3a IITeTy IpUUYUeHY IpahaHuMa Ha KOHILY CJIYKH 04Y-
Balby jaBHOT MOpeTKa.

3amTo Ap>kaBa oAroBapa 3a HITeTy IPUYHbEHY JONYIITEHUM aKTUMa
U pajgmaMa Jp>KaBHUX opraHa M ciayk6eHuka? OArosop riacu: Jpasa
0/iroBapa 3a ITEeTYy NPUYHHEHY JONYLITEHUM aKTUMa U pajilhaMa opraHa
U cay0eHHKa aKo TUTYJlap MUHAMBU/AYAJHOT IPaBHOT J06pa U NpaBHOT UH-
Tepeca CHOCHU NpeTepaHy KPTBY, CJeJICTBEHO YEMY je paJid 04yBakba jaBHOT
MopeTKa HeOlNXO0JHO 3allTUTUTH NOBpeAy UHAUBHUAYAJIHOI [IPpaBHOT Ao6pa,
6e3 063upa IITO NOBPE/[a MHAWBU/IYaJTHOT IIPAaBHOT I06pa HacTaje ycJes Jo-
NyLUITEHOT NOCTyNamwa ApKaBHUX opraHa U cayxbeHuka. [Ipu Tome, 6110 61
BaKHO UMATH y BUAY /Ia je HEOTIXO/IHO J1a ,»KPTBa“ 3a/1001je CBOjCTBO IpeTepa-
HOCTH U CIIELUjaJIHOCTH, KaKo 61 GHUJI0 IOKPEHYTO JiejCTBO 06aBe3e npyxKamba
HaKHa/le TUTYJIapy noBpeheHor MHAUBUAYAHOT NTpaBHOT Jo6pa. [leTpoBuh,
Kao BPCHU IO3HABaJIall HEMadKe U PppaHIyCKe NpaBHE KIHKEBHOCTH, 6HO
je y IpuJMLM [a 3aKJbyYH: ,..y U3BECHUM XUIIOTE3aMa, XKPTBA caMa Mo cedu
(,opeTepaHa mTeTa“) HUje JOBOJbAH YCJIOB 32 HACTyNake 0H6aBese JipKaBe Jia
u3BpuM obemTehruBame. [lopes we ce TaJja 3aXTeBa, KYMYJAaTUBHO, U TO Ja
je moce6Ha, ,crenujaaHa“, To jeCT HAMeTHYTa MojeJUHLY MJIH YCKO opeheHoj
CKyNUHU JULa. ...CaBpeMeHa AipKaBa He MoXKe ONCTATH a Jla He HaMehe, nyTeM
pasHUX PoIMKca, oapeheHe Behe 1M Mambe XKPTBE, TEPETE, CBOjUM rpahaHuMa.
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YKoJaIMKO O CBaKHU MyT Ka/ia je ®KPTBa, TEPET, ,NIpeTepaH”, niahasa HaKHALY,
He y3uMajyhu y 063up 6poj moroheHux oco6a, lheHe NOoJUTUYKE, EKOHOMCKE U
ZApyre GyHKIHje BpJio 6p30 OM A0LLIe Ha CJeNnu KoJyocek. HujeaHa fpkaBHa
6s1arajHa, 6e3 063upa Ha jauuHY, TO He 61 MOIJIa ZIa U3/IpKH. ...C Tora noce6HoOCT,
CIEIHjaJTHOCT, MOXKEMO IJIeZIaTH TEK Kao IONYHY KpUTepHjyMa IpeTepaHOCTH
YKPTBe KOja ra YuHU NPaKTUYHO IPUMEH/bUBUM Y o/ipeheHuM caydajeBUMa, TO
jecT oH/Z1a Ka/ja HEKa ZipKaBHa Mepa, OTNYHO yCTaBHA UJIM 3aKOHUTA, oraha
M3y3eTHO BeJIMKHU 6poj MpuaJHUKaA jeaHOora ApymrtsBa-apxase.” (Ilerposuh,
2011: 162).

HaueJio xxpTBe u3pakaBa NoTpedy ouyBama OCHOBHUX NIPaBHUX Jobapa U
NpaBHUX HHTepeca cybjekaTa NpoOCTOpHe 3ajeiHUIe.>? JaBHU MOpeJIaK je Ha-
JIUK Tepa3ujaMa ca peJjoM 1 MUPOM Ha jeIJHOM Tacy U XaoCOM Ha ApyroM. 3aTo
y IPaBHOM M jaBHOM MOPETKY CTAJIHO HA MOBPIINHY U3J1a3W NPUHIUI OTOpP-
TYHUTETA, NoTpeba fja ce 06e36e 1 IopaBHabe CTpaHa NIOMEHYTUX Tepasuja,
LITO je y 36U/bCKOM CMUCJIY YCJIOB 3a OCTOjatbe JIETUTUMUTETA IpaBHe Jp-
kaBe. [leTpoBuh y Be3u ca TuM kaxe: ,IlocToje, y cTBapy, ABe ujeje NpaBHe
jeHaKOCTH. Je1aH 06JIHK je JTHAKOCTH (jeJHAKOCT y Y>KEM CMUCJIY) je TOTIYHA
apUTMeTHUKa, JeMOKpaTCKO-erajuTapHa jeJHaKoCT, TpukKa ,isonomia“, koja
Cce MOXXe Ha3BaTU U paBHompaBHowhy U jejHakonpaBHouihy. Jpyru 061K
je/IHaKoCTH je ,06pa jeasHakocT", Beh moMmumaHa CoJsioHOBa ,eunomia“. OHa
je ynpaBo 06po Y Ba/baHO J0/ie/bUBakbe, IOPABHAE Y OKBUPY TOJIHCA ¥ 1ie-
JIUHY, ,MIOJIUTUYKO CTakbe IpaBe paclno/ie/beHOCTH jeJHaKOr U HejeJHAKOT".
3a pasJ/IMKy o/l CTaTHUUKe, allcCTpaxyjyhe UCOHOMUje, eyHOMHU]a je KOHKpeTHa U
JIMHaMHUKa, Be3aHa 3a CUTyalujy. Y 10j ce OTKpHMBa Npau3BOPHA, COLMjaHa

323a pa3JIMKy 0Jf Hapo/Jia U CTAHOBHULITBA, IPOCTOPHA 3ajeJHULA, OCUM PU3UYKUX
J11a, 06yxBaTa IpaBHA JIMIA U pyTe Cy6jeKTe NPaBHOT TOPETKa, aJId U MOpaJiHe Cy6jeKTe
KOjH Cy HOCHOLIM 06jeKTUBHOT AyXa (HIp. HalUja, MopoAuLa, rpahaHCKO APYIITBO U AP.).
MopaJsiHu Cy6jeKTH HeMajy MPaBHU CyGjeKTUBUTET, aJIU PeCTaB/bajy BaXKHE Cy6jeKTe
MPOCTOPHE 3ajeJHHUIIE U IpXKaBe Kao NPaBHO-MOJMTUYKE 3ajefHulLle. [[p>kaBa je TPOjCTBO:
NPOCTOPHE 3ajeJHUILE, OCHOBHOT UHCTUTYIIMOHAJHOT IOPETKA jaBHE BJIACTH U TpumaAajyhe
UM TepuTopHje. [JiefaHo MpeMa crnosba, TEPUTOPUjAJHOCT je BaKHO obeJsiexje AprKaBe,
MMajyhu y BUAY Aa ce y 0JJHOCY Ha JpKaBy Kao OCHOBHU NPOCTOPHMU ITopeJjaK jaB/ba caMo
jeAHa ApKaBa Kao OCHOBHA MHCTUTYIM]a (CyBepeHa Ip:kaBa), 0JIMiyeHa y BpXOBHO] BJIACTH Ha
JlaToj TepuTOpHju. Ho riejaHo U3HY TPA, joLl je BaXKHUjHU HUBO UAEHTUTeTa U3Mehy ApkaBe
Kao MHCTUTYLUje M IPOCTOPHE 3ajeJHULLE, a Taj OZLHOC Ce IIpe CBera npeno3Haje Kpo3 1y X0BHO-
TeJIEOJIOMIKY CaZP>)KUHY jaBHOT MOPETKA, U3PAXKEHY YV je JUHCTBY U HATKPHUJ/bYjyhoj cHa3u
o6jekTUBHOT Jiyxa. CTOra, Aa 64 ce pasyMeJia U UICIPABHO NOCTABHUJIA JJIOKTPHUHA O TPABHOj
Jp>KaBU, MopaJio 61 ce oApa3yMeBaTH OCTOjakbe TPUjy UHCTUTYIIMOHATHHUX [TopeJjaKa.
To cy: 1) npocTopHa 3ajeHULIAa KA0 UHCTUTYIMOHAJIHU NOPEAK, 2) HHCTUTYLMOHAJTHHU
nopeak Ap»KaBHe ynpaBe Kao 6uha Jip>kaBHe BJACTU U 3) UHCTUTYLMOHAJHU NOpeJaK
jaBHe BJIaCTH (MHCTUTYIMOHAJIHY jaBHU [TOpPeaK Kao oBalljiohemwe Heje NpaBHE JipKaBe
y MaTepHjaJHOM CMUCIY). [lp’kaBa Kao HHCTUTYLHja (IOJUTHUYKO-TIPAaBHA 3ajeIHUIA) je
TPOjCTBO HaBeJIeHUX UHCTUTYIIMOHANHUX nopejaka. ([Ipuua, 2016: 23-40).
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Y 3alITUTHA, QyHKIMja npaBa.” (Petrovi¢, 1981: 264). C Tora, 0/JTOBOPHOCT Ap-
»KaBe 33 LITeTY NIPUYHIbEHY JIONYIITEHUM NOCTyNakheM JIPXKaBHUX OpraHa
cayx6eHHKa u3pakana ,J06py jeaHakocT", COJIOHOBY €YHOMHU]y.

[ToBpeja mpaBHOT nopeTKa (IPOTHUBIPABHOCT) je MPaBHU OCHOB OITOBOPHOCTHU
ApKaBe 3a LITeTY NPUYHNEbEHY HEJONNYIITEHUM dKTUMA U pajlbaMa APXKABHUX
opraHa U c/ay>K6eHHKa, IpY YeMy je oBpeJia MPaBHOT OpeTKa NPaBHU OCHOB
U cy6jeKTHBHEe 0JTOBOPHOCTH, C TUM Jja 3@ Pa3J/IMKy O/ OATOBOPHOCTH He3a-
BUCHO 0J] KpUBHUILe (0ATOBOPHOCTH 360T 06jeKTUBHE NPOTHUBIPABHOCTH), KO/
CybjeKTHBHe (CKpUBJbeHE) OATOBOPHOCTH NMOBPE/Ia IPABHOT IIOPETKA Ce CacToju
y KPUBHUIIM KOjOM Ce IITeTa IPOy3poKyje.

[loBpeia jaBHOr NopeTKa 10 CBOM 06yXBaTy peMallla OKBUpe TPaBHOT TOpeTKa,
ocobuTo uMajyhu y BUAy fia caZip>KUHY jaBHOT MIOpeTKa CaulibaBajy OCHOBHA
IpaBHa A06pa ¥ OCHOBHY IPAaBHU UHTEPeCH cybjekaTa IPOCTOpHE 3ajeiHULE,*
Kao ¥ MopaJiHe HOpPMe U 00jeKTUBHUX [1yX cybjeKkaTa NpocTopHe 3ajeAHule. Jlo-
NyLTEeHUM aKTUMa U pa/ilbaMa He MOXe yCJIeJUTH I0Bpe/ia IPaBHOT IOPeTKa,
aJIM MO>Ke HaCTaTH NI0BPe/ia jaBHOT IOpeTKa — y HEMOCPeJHOM 3Hauemy: YCIe/
npeTepaHe XXPTBe HAMETHYTe TUTYJIapy oZpeh)eHor HHAUBHUAYATHOT IPABHOT
Jlobpa U y NpaBOM 3Hayemy: 360r oBpeJie MHAWBU/YaJTHOT IpaBHOT A06pa
Kao Jles1a caZipKHHe jaBHOT opeTKa. OB/le Ha BU/leJ10 M3J1a31 pa3J/iuKa uaMehy
IpaBHOT U jaBHOT opeTKa. JJok Cy OCHOBHA IIpaBHa Jj06pa U OCHOBHU IIpaBHU

3 IIpaBHa J06pa Cy ZieJIOBY CTBAPHOCTH; KAo IpeiMETH [IPAaBHE 3aLITUTE PE/CTAB/baAjy
npaBHe 06jeKTe, aJlu Cy U MaTepUjaJIHU U3BOPHU NpaBHOT ypehuBama (MIpaBOTBOPAYKHU
u3BopHu). [Ipema npunagajy YynkbeHUYHOM 61hy, IpaBHa 06pa ce 0 IPaBHUX YHHbEHHU LA
WIaK pa3JiuKyjy.Jep mpaBHa 100pajecy OHH JieJIOBU CTBAPHOCTH KOjU IPeJCTaB/bajy IpeaMeT
NpaBHe 3alITHUTe UJHU MaTepUjaJHU U3BOP CyOjeKTUBHUX NIpaBa U MPaBHUX JY>KHOCTH,
JIOK Cy TTpaBHe YMibeHHUIle [leJIOBU CTBAPHOCTH O/ 3Hauaja 3a TOK IpaBHOT ypehuBama
(Mpuna, 2016: 52-78). CBojcTBO MpaBHOT A06pa y MpaBHOM MOPETKY, IPUMepPHUILE, UMAjy
WH/AUBH/YaJHa cJ060/a, IpUBAaTHA CBOjUHA, J0CTOjaHCTBO JbY/ICKe INYHOCTH, TpunaAajyha
4yoBeKy-rpahaHHUHY Kao Cy6jeKTy NpaBHOT MOPETKA, C TUM /ia CBOjCTBO MPaBHOT J06pa MMa
Y onuiTe 06po, Koje UMa y BUAY APKaBY Kao 3ajeHULY. [[paBHU HHTepecH cy AUHAMHUYKHU
M3pasu NpaBHUX Ao06apa y NpaBHOM MOPeTKY. Y Be3U ca TUM, BaXKHO je UMaTH Yy BULY
pasiuKy usMeby jaBHOT MHTepeca, ONIITEr UHTEPeca U MPUBATHOT UHTepeca. Hame je
MHUII/berbe 1 ONIITH HHTepeCcH Npe/cTaB/bajy AUHAMUYKe H3pa3e oNuITer J06pa, AOK 0],
NpHUBAaTHUM UHTepecHMa NoJpa3yMeBaMo JUHAMUYKe H3pa3e UHAUBU/YaJHUX NPAaBHUX
JlobaparpabaHa kao cy6jekaTa NpaBHOT [IOPETKA. JABHU UHTEepeC IpeACTaB/ba PETYJIATUBHY
JleTepMUHAHTY NIPaBHOT NOpeTKa U CTaTUYKU M3pas onuiTer Ao6pa, WITO 3HA4YM Ja — 3a
pasJIMKy O/ ONIITUX U IPUBATHUX UHTepeca Kao CyNCTaHIMOHAJHUX KaTeropuja — jaBHU
MHTepec MMa peJlallUOHU U peryJaTUBHU KapaKTep. JaBHU UHTepec Kao peryjaaTUBHa
JleTepMUHaHTa YKOTBJ/bEH je Y MOpeTKy IpaBHe Ap)kaBe U3MeDhy: ONIITUX U NPUBATHUX
HMHTepeca, jaBHOCTH U NPUBATHOCTH, UHTEPBEHI[MOHU3Ma Jip>KaBHe BJIacTU U rpahaHckor
JAPYIITBA, UHCTUTYLMOHAJIHOT NTOpeTKa jaBHe BJAaCTH U MHCTUTYLMOHAJIHOT NOpeTKa
MPOCTOpPHE 3ajeJHUIIE, C [[U/beM YpehuBamwa ofHOCA U3MeDhy pa3IMYUTUX IPAaBHUX Jjo6apa
Y IpaBHUX HHTepeca y NOpeTKYy paBHe JpiKaBe.
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VHTEpeCH /leJIOBU MaTepuje IpaBHOT ypehruBamwa noj oKpu/beM NpaBHOT MO-
peTKa, y IorJie/ly jaBHOT MOpeTKa OCHOBHA IpaBHA Z06pa ¥ MpaBHU UHTepeCU
jecy [eJiIoBY WeroBe caZpxuHe. To 3Ha4u Jja NoBpeJa NPaBHOT NIOpeTKa Mo/J-
pa3yMeBa NPOTUBIPABHOCT YIlepeHY HENOCpeHO NPOTHUBY IPaBHUX HOPMH,
NpaBHUX CTaHJap/Aa U NpaBHUX NPUHIUIA Kao 06J1MKa NpaBHOT ypehuBama,
Jl0YHM Ce IOBpe/ia jaBHOT TI0peTKa HeloCpeHO MCIIo/baBa Kao NoBpe/a npas-
HOT fj06pa Koje y MpaBHOM NOpPeTKY UMa KapaKTep 06jekTa NpaBHOT ypehu-
Bama (IpaBHOT 00jeKTa). /Ip»kaBa CJyKU 04yBaby NPAaBHOT OPETKa U jaBHOT
NOpeTKa, CJIeICTBEHO YeMy OHa 0/roBapa 3a IITeTy NIPUYMEeHY, KaKo IT0Bpe-
JlOM IIpaBHOT [TIOPEeTKa, TAKO U I0BpPE/jOM jaBHOT [TIOpeTKa. Y3 TO, jaBHU ITopelaK
Ha BU/IeJI0 U3BO/IM HEPACKU/UBY TOBe3aHOCT U3Mehy AipkaBe, lbeHUX opraHa
Y CBUX CybjeKaTa MpOCTOPHE 3ajeIHUIIE.

U3 gojakommbux pa3MaTparba Mpou3Jiasuy Jja ce YHY TapAP>KaBHO IIPABO He MOXKe
yOOJUYUTH Kao 3aTBOPEH CUCTEM TeJIEOJIOIKUX U peryJaTUBHUX IPaBHUX
CTaBOBQ, CJIEJICTBEHO YEMY Ce HAHOBO OCBET/haBa CBOjCTBO jaBHOT MOpPETKA
Jla CJIY>KU TOMe /la Ce YHYTap/p>KaBHO MaTepHjaJHO paBo NpUIaroiu He-
npeaBua/bMBOCTHMaA XKUBOTA C HW/bEM O4yBahhd OCBHOBHHUX ITPAaBHUX /:L06apa
1 06jeKTUBHOT JlyXa cybjekaTa NpoCTOpHe 3aje/jHuLle. To 3Ha4M /1a TOK U rpa-
HULe oiHOCca u3Mehy npaBHUX Aob6apa U IpaBHUX UHTepeca cybjekaTa je/jHe
IPOCTOPHE 3ajeJHULIE HYKHO Ollpe/ie/byje ONOPTYHUTET, Ha HAYKH Jia IPaBHO
ypebuBame, Kao U OCTyMake IpKaBHUX OpraHa yoIlITe, He CMe IIpeTepaHo
Jla 3a/iupe Y OCHOBHA NIpaBHa o6pa cybjekaTa NpOCTOPHE 3ajeJHULLE HUTH J1a
peKOMepHO HapylllaBa lbUXOB IOIJIE/] HA CBET, Zia Ce Y IPOTHBHOM He GU ZI0BEJIO
y IUTakbe 0Jip>KaBakbe jaBHOT peJia U MUpa I1a CAMUM THM U jaBHOT IIOpeTKa y
nesioctu. O6jeKTUBHU X IPOCTOPHE 3ajeIHUIIE je ,KUJa KYIlaBULA“ UHCTH-
TYLMOHAJJHOT NIOPEeTKa jaBHE BJIACTH, IPABHOT MOpPETKA U YHYTapAp>KaBHOT
MaTepHjaJHOT IPaBa, UITO je U pa3JIoT HY>KHOT MOCTOjamba jaBHOT MOpeTKa Kao
reHepaJiHe KJiay3yJie Te U OATOBOPHOCTH ip>KaBe 3a IUTeTy NPUYUIbEHY IOBpe-
JlOM jaBHOT NopeTKa, 6e3 063u1pa LITO LITeTa HAcTaje AONYIITEHUM aKTUMa U
pajimbaMa opraHa U cjay»k6eHHKa, KojuMa ce He YUHU T0OBpe/ia IPaBHOT IOpeTKa.

HanocneTky, HakHaia KojoM ce ob6emrTehyje TUTYJ1ap oBpeheHOT npaBHOT J0-
6pa M3parkaBa U U/iejy npas/ie. YKOJMKO Ce OCHOBHA MpaBHa A,06pa, NpaBHU UH-
Tepecy ¥ OCHOBHU IPaBHU NPUHIUIK IOCMATPajy ca HAjBULIMX BPXOBa IPaBHOT
nopeTka, yBubha ce cMucao npap/ie Kao ,pesaldoHe KaTeropyje” a HauMe jia je
CMMCAO0 MpaB/ie KAao HAjoNIITHjer MPaBHOT NPHUHIUIA YIIPABO Y YPaBHOTEXU-
Balkby OCHOBHHX MPAaBHUX a06apa, OCHOBHHUX NPAaBHUX UHTEepeCa U OCHOBHUX
TeJIeoJIOLIKUX NPaBHUX cTaBoBa. [la 6U ce padyMeo cMUCA0 MCKa3aHe MUCJIU
0 IpaB/Y Kao ,peslallMoHOoj KaTeropuju”, npenyctuhemo ped [letposuhy: ,Ya-
COBUTHU 3aKOHO/IaBal] oBJallheH je ja yckJahyje oBa Hauesia (OCHOBHe TpaBHe
npuHuune M.IL) u fa ogpebhyje Koja y faToM cuay4dajy uMajy npeHcTBo. Ho, To

202



M. [Ipuua | ctp. 167-207

o/iMepaBabe HUje 6e3 YBpCTUX Meha. 3aKkoHoiaBal] HUKa/la He CMe /a TOTIYHO
npeHe6GperHe HEKO O/ TUX HavyeJsia y KOPUCT jeJHOT 0J] ’bUX UJIM OCTaJIUX. AKO
64 ce TO IOI0/1MJI0, HbeT'OB 3aKOH 610 61 jaBHO HenpaBe/aH. ...[lpaBja je, mpema
TOME, YETBPTO HauesI0 Mehy OCHOBHUM NMPABHUM HAveJUMa U y3BUIIEHU]e je
0/1 CBUX IbUX, IOLITO yYpehyje kUXOBe oZjHOCe U pa3Mepe. PacnipaBama o ojMy
npaB/e HUKA/l Kpaja. Y3poK je TOMe, IOHAjBUIIIe, HeyBUDame 0CO6GeHOCTH TPH-
poJie TOr HadeJiay O HOCY Ha OCcTaJla IpaBHa HaveJ1a. Ta NpaBHa HavyeJs1a UMajy
Bas/ajeiHy oJipeheHy caZip>KUHY Koja UX pa3JIMKYje O APYTUX U YUHHU FbUXOBY
CBOjCTBeHOCT. [IpaB/a TakBy caZip>KMHY HeMa; beH CaZpiKaj je IPOMEHJ/bUB U
YUHU ra CaZip>KMHa OHOTA HayeJia Koje y 1aTOj CUTyallMjyu uMa NpesHOCT Ha/l
JpyruMa. OHa HUje ,CyncTaHLUjaaHa", HETO je ,peslalluoOHa HA" KaTeropuja,
MONYyT KaTeropuja JIoruke U MaTeMaTHKe. OHa je KaTeropuja pyLiTBeHe paB-
HOTeXe U CKJIa/Ja, ,ApYyILITBeHe JenoTe", Kako 61 ka3asu ctapu ['puu. (Illetpo-
Buh, 1987: 322-323).

CaMo, CBy CBOjy y3BULIEHOCT He MCKa3yje IpaB/ia KaJja ce y IPaBHOM IIOPETKY
jaBJba Kao U3pa3 YUCTOT OMOPTYHUTETA U paBHOTeXe udMehy cynpoTcTaBbe-
HUX IIpaBHUX Jlo6apa U UHTepeca, ycpeJ0TOYeHe Ha OYyBake jaBHOT IOPETKa,
Y3 yera pou3Jiasu Jia ce npaB/ia He CMe IOUCTOBETUTHU Ca jaBHUM NTOPETKOM.
Jep, npaBAa je BULIe 0/ paBHOTEeXe U NPONOPLMOHAJIHOCTH U OHA 0JIM4aBa
BEpPY y AYXOBHY U MOpAJIHY CHary JIMYHOCTH YoBeKoBe. To IITO ce aHAC BUllle
KOPHCTEe Ha3UBHU ,[IPONOPLMOHATHOCT” U ,,Cpa3MePHOCT” 0/} HA3UBa ,IpaBAa”,
Kao Jla u3pakaBa cTpax of 3paueher fejcTBa Koje 6U ce MOIJIO 0/1eJIOTBOPUTH
ca Ha3WBOM ,IIpaB/a”. Jep, CBY CBOjy JIEIOTY U CHary UCKa3yje npaB/ja Kaja ce
TaJlac IpaBeJHOCTH IO M>Ke U3 IYXOBHE U MopaJiHe yO1He — Kao oBalmJjoheme
Boxjer 1MKa y 40BeKy, lITO 61 C TauKe IJIeAULITa IpaBHe Jip>KaBe TpebaJio Ja
MOCJIy?>KU TOMe Jia CTBapake U KOHKpeTH3alija [paBa y IopeTKy lpaBHe Jp-
»)KaBe yHanpebhyjy MopaJiHO U [yXOBHO y3/j1U3ate YOBeKa U 3ajeHuLle!
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THE LEGAL BASIS OF STATE LIABILITY FOR DAMAGE CAUSED BY
LAWFUL ACTIONS OF STATE AUTHORITIES AND OFFICIALS

Summary

The analysis in this article is based on the distinction between legal principles
as teleological legal positions and legal norms as systemic and regulatory legal
positions, which is the author’s original point of view. The meaning of legal principles
as teleological legal positions is embodied in the correlation between the base and
the established, the existence and the postulation, the substance and the need, the
purpose and the rationale of the legal order. Hence, legal principles as teleological
legal positions express the basic legal ideas that drive the substantive law activities
of the subjects of the legal order and development of legal norms as systemic and
regulatory legal positions. Establishing the legal basis of legal institutes actually
entails the discovery of legal principles that link legal ideas to legal regimes which
fall under a legal institute. The legal institute of state liability for damage caused by
lawful actions of state authorities and officials is pertinent to ample legal regimes
in the legal order of a state, but the author aims to prove that all legal regimes,
despite their statutory law differences, actually have the same legal basis. The
process of establishing the legal ground of state liability for damage caused by
lawful acts and actions of state bodies and officials is driven by the principle of
preventing the excessive burden on the subjects of the legal order; it is aimed at
preserving the public order as a balance between the basic legal goods and the legal
interests in the legal order of a state of law. Ultimately, the balance is embodied
in justice, whereby justice does not reveal all its assets when it is the result of pure
opportunism, stemming from the need to preserve the public order. The full beauty
and significance of justice is demonstrated when the tide of justice and fairness
arises from the moral and spiritual depths, as the embodiment of the divine and
moral quintessence in man.

Keywords: state liability for damages, legal basis, statutory ground, legal institute,
legal regime, legal principles, public order, justice.
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ACCOUNTABILITY OF LOCAL ADMINISTRATION
PERSONNEL IN SERBIA IN THE CONTEXT OF
GOOD GOVERNANCE PRINCIPLES?

Accountability is one of the essential issues of a civilized
society constitution. It reflects the relation of society
to man, the relation of authorities to man, and the re-
lation of man to man.

P. Dimitrijevi¢

Abstract: After establishing of the legal foundations of modern local self-
government in 2007, the Republic of Serbia has constantly modernized,
redefined, and adapted them to the wider context of the public administra-
tion reform as a whole. The entire reform was accompanied by a paradigm
change in the modus operandi of public and local governments, as a decen-
tralized part of the public sector. In the 21stcentury, the principles of the
rule of law and the legal state (Rechtsstaat) are being upgraded with the
principles of Good Governance, elaborated in the most important national
and international legal documents. One of the pillars of Good Governance is
the principle of accountability. In this context, the paper provides a detailed
analysis of the specific types of accountability of local public officials and
civil servants in Serbian local self-governments, with special emphasis on
new forms of accountability that have emerged in the meantime.
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1. Introductory remarks, concepts, and scope of research

For over a century, Serbian administrative law textbooks have comprised al-
most the same, unchanged content when it comes to the concept and types of
accountability of public administration officials and servants (Denkovi¢, 2010:
475-530; Dimitrijevi¢, 2019: 428-451; 1li¢, 2006: 587-599; Loncar, 2000: 7-22).2
That view has its roots in the classical theory of law which postulates that the
state, as the holder of (national) sovereignty, cannot be limited by higher legal
rules because there are no rules higher than the ones made by the state. A dif-
ferent position would contravene the basic logical propositions of the classical
notions of the state and sovereignty, according to which nothing stands above
the sovereign (Dimitrijevi¢, 2019: 228).

In the contexts of this paper, the term accountability (Serb. odgovornost) refers
to the specific administrative competences and duties of public officials and civil
servants, where accountability entails the duty of the specified individuals or
collectives (bodies or organizations) to perform an activity, or a number of ac-
tivities, in accordance with the pre-specified goals. But, accountability can also
mean to hold someone responsible for his/her actions, if they start to deviate
from the accepted rules of conduct, or if harmful consequences have occurred as
aresult of such behavior (Dimitrijevi¢, 2019: 429-430). For accountability mecha-
nisms to be fully functional, several factors need to be clearly distinguished and
precisely defined: 1) the tasks within the scope of competences of a public body
of authority; 2) the exact powers and degree of independence in exercising of
these powers; 3) the type of accountability in question; 4) sanctions; and 5) the
body or organization an individual or a public body is accountable to (Gatarig,
1989: 10). According to Loncar, the basic elements that comprise the concept of
accountability are social norms which define the specific conduct, a wrongful
act or a violation of a rule of conduct prescribed by the social norm, as well as
the subjects of responsibility and sanctions (Loncar, 2000: 11). According to the
same author, accountability can be defined as a breach of a rule of conduct by the
accountable person or entity, which is punishable by social sanctions (Loncar,
2000: 13). This classical view on accountability includes numerous types of
accountability: accountability of state and non-state bodies; accountability of
parliament, government, administration, and the judiciary; accountability of
public officials and civil servants; accountability of the head of state; account-
ability of members of parliament; accountability of officials in administration;
private and public accountability; accountability for government and business

3For a detailed list of most important worksin the area of administrative accountability,
see: Loncar, 2000: 4-5.
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acts; individual accountability and accountability for activities of others, etc.*
In the subsequent parts of the paper, we will examine only those types of ac-
countability that have a direct significance for the basic subject matter of our
interest (accountability of the local administration personnel), such as: non-legal
and legal, internal and external, and individual and collective accountability.

Since the mid-20*" century, there has been a significant shift or change in the
dominant approach to the public administration organization, which has moved
away from the social state concept towards the concept of New Public Manage-
ment and (New) Good Governance (Pollit, Bouchaert, 2017), which consequently
adds another point of view on the basic concepts of administrative law. As a gen-
eral concept, governance is usually used to refer to decision making and deci-
sion implementing processes. Good Governance is a specific way of conducting
public affairs and managing public goods. To understand the concept, the basic
principles and values of Good Governance, one must interpret the binding legal
norms of numerous acts of the judicature, as well as the provisions of numerous
public policy documents. The basic principles of Good Governance are openness,
participation, accountability, effectiveness, and coherence (Venice Commission,
2011: 7). Good Governance ideas and principles can be found in the documents
of the United Nations and its bodies,® the OECD, the European Commission,® and
others. Regarding the content of the good governance concept, especially at the
local level, numerous documents of the Council of Europe and its bodies are of
particular importance. In 2007, the Conference of European Ministers respon-
sible for local and regional government adopted the “Council of Europe Strategy
on Innovation and Good Governance at Local Level”, which states that good gov-
ernance has become the most effective tool for giving real effects to democracy,
human rights protection and the rule of law. This strategy enlists 12 principles
of Good Governance, one of which is accountability (CoE, 2007: 19-20).”

On the other hand, the basic content of Good Administration concept is more
clearly defined, especially in the hard law and soft law documents, where the
concept of Good Administration refers to the daily contact of administrative

*Loncar provides an extensive list of types of accountability (Lon¢ar 2000: 13) but points
out that many of them have limited practical and theoretical use.

>The United Nations Millennium Declaration, Resolution A/RES/55/2. adopted by the
General Assembly on 18 September 2000.

®European Commission, European Governance - a White Paper, 25 July 2001, COM(2001)
428 final.

"The Council of Europe Strategy on Innovation and Good Governance at Local Level, MCL-
15(2007)8, adopted on 16 October 2007, at the 15th session of the Conference of European
Ministers responsible for local and regional government,https://rm.coe.int/168074808c
(accessed on 21.10.2020).
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bodies and authorities with citizens (Vuceti¢, 2014: 177). This concept is earlier
in time and closer to the classical concepts of the legal state and the rule of law.
We point to this concept because itis very often mistakenly used as being equal
to Good Governance; in fact, they are similar but not equal concepts.

The basic content of the Good Administration concept can be found in Article
6 of the European Convention on Human Rights® and in the EU Charter ofFun-
damental Rights (which has the character of a legally binding act under the
2009Lisbon Treaty),’ which define procedural rights of the parties in relation to
the EU administrative bodies. The first part of Article 41 of EU Charter of Fun-
damental Rights, titled right to good administration, prescribes that “Every
person has the right to have his or her affairs handled impartially, fairly and
within a reasonable time by the institutions, bodies, offices and agencies of the
Union”, while the second part defines the content of the right to good adminis-
tration in more detail.*

Many of the basic premises and principles of those two doctrines and concepts
have had a strong impact on the national public policy documents and legislation.
Such is the case with the Serbian Strategy for the reform of State Administra-
tion (2004), the Strategy for the reform of the Public Administration (2014),''the
Strategy of the Regulatory Reform (2016),!? etc.

Besides the Serbian Constitution (2006), which sets the basic framework for
implementing the Good Governance principles, the Serbian legislator has en-
acted numerous legislative acts in order to promote the basic ideas and prin-
ciples of Good Governance and to strengthen newly established framework for

8The European Convention on Human Rights (Convention for the Protection of Human
Rights and Fundamental Freedoms, Rome, 1950), https://www.echr.coe.int/documents/
convention_eng.pdf (accessed on 21.10.2020).

9 Article 41 of the Charter of Fundamental Rights of the European Union(2012/C 326/02),
available at:http://www.europarl.europa.eu/charter/pdf/text_en.pdf (accessed on 17.10.2020).

2 The second part of Article 41 of the EU Charter specifies: “This right includes: (a) the
right of every person to be heard, before any individual measure which would affect him or
her adversely is taken; (b) the right of every person to have access to his or her file, while
respecting the legitimate interests of confidentiality and of professional and business
secrecy; (c) the obligation of the administration to give reasons for its decisions.” The next
two paragraphs her envisage: “3. Every person has the right to have the Union make good
any damage caused by its institutions or by its servants in the performance of their duties,
in accordance with the general principles common to the laws of the Member States. 4. Every
person may write to the institutions of the Union in one of the languages of the Treaties and
must have an answer in the same language.” (Article 41 of the EU Charter of Fundamental
Rights)

1 Official Gazette RS, No. 9/2014,42/2014 - Correction, and No. 54/2018.

12 0fficial Gazette RS, No. 8/2016.
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its implementation. We may briefly name some of them: the State Administra-
tion Act,'® the Local Government Act,'* the Act on Free Access to Information of
Public Importance,’*the Anti-Discrimination Act,'°the Prevention of Discrimi-
nation against Persons with Disabilities Act,the Anti-Corruption Act,'® and
many others.

Most of these changes are strongly reflected at the local government level, includ-
ing both the citizens’ position and the status and functions of local government
bodies. In that context, this research paper analyzes this new set of regulations
aimed at reforming the public administration and explores the duties of the local
officials and civil servants in the context of the existing types of accountability.
The article addresses the key question: is there a new (theoretical) type of ac-
countability, or can all these new accountability mechanisms be classified as new
forms of the existing types of accountability? Before addressing this question,
we must resolve a previous question: what are the basic types of local public
officials and civil servants in the Serbian local government system that are the
subjects of accountability?

2. Types of public officials in Serbian local government administration

The Serbian public administration bodies and authorities comprise public of-
ficials and civil servants, both at the national and the local level. The responsi-
bility for their actions cannot be treated in the same way as the responsibility
of the bodies and authorities they work for.

The reform of the local civil servants’ system was finalized in 2016, by adopt-
ing the new Employees in Autonomous Provinces and Local Self-Government
Act (hereinafter: the Employees Act).”® Previously, the status of local govern-
ment officials and civil servants was very badly regulated by the general rules
of labor law, which were mostly inapplicable to the specific legal status of pub-
lic servants; it caused many problems in exercising of their rights and duties
(Vukasinovi¢-Radoici¢, Vuceti¢, 2017: 255). The new Employees Act introduced

18 Official Gazette RS, no. 79/2005, 101/2007, 95/2010, 99/2014, 30/2018 -another act,
47/2018.

4 Official Gazette RS, No. 129/2007, 83/2014 -another act, 101/2016 -another act and
47/2018.

5 Official Gazette RS, No. 120/2004, 54/2007, 104/2009, 36/2010.

¢ The Act on Prohibition of Discrimination, Official Gazette RS, No. 22/2009.

7 Official Gazette RS, No. 33/2006, 13/2016.

8The Act on Prevention of Corruption, Official Gazette of RS, No. 35/2019, 88/2019.
9 Official Gazette RS, No.4/2016,113/2017, 113/2017 -another act, 95/2018.
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modern human resource management tools into the Serbian local government
administration. Those tools are classical elements of the broader package of New
Public Management and Good Governance tools for administrative reform, such
as: flexibility of organization, mobility within the whole public administration
system, promotion based on merits, etc. The system was subsequently rounded
off by adopting several decrees.?’The Employees Act has been the basis for devel-
oping a modern local government officials career system based on merits, pro-
fessionalism, transparency, and accountability. A very important element of this
Act are the new functions in human resource management of local government
units, such as: human resource planning, competitive and objective selection
of candidates based on merit and transparent criteria, job classification system
based on professional performance, promotion based on merit, professional de-
velopment, training needs analysis, coherent professional training system, and
new performance appraisal system (VukasSinovi¢-Radoici¢, Vucetic, 2017: 256).

Under Article 3 of the Employees Act, all employees in Serbian local government
administrations can be divided into three main categories: officials (Serb. funk-
cioneri), civil servants (Serb. sluzbenici), and local government employees (Serb.
namestenici). An official is an elected, nominated, or appointed person (except for
civil servants in position/office) in the bodies of the local self-government unit
(or in the bodies of the city municipality) and in the services and organizations
they establish pursuant to special regulations. A civil servant is an employed
person who professionally performs professional tasks within the competence
of the local self-government unit or related general legal, IT, material-financial,
accounting, and administrative affairs. A local self-government employee is a
person who is employed to perform ancillary, additional, and technical tasks in
the local self-government. The local self-government employees’ rights and du-
ties are regulated by the provisions of the general labor law and the provisions
of the special collective agreement for local self-government units.

20Decree on coefficients for calculation and payment of salaries of nominated and appointed
persons and employees in state bodies (Official Gazette of RS, No.44/2008 - consolidated text,
2/2012,113/2017 -another act, 23/2018 and 95/2018 -repealed by another act); Decree
on Job Classification and Job Description Criteria forOfficials in Autonomous Provinces
and Local Self-Government Units (Official Gazette of RS, No. 88/2016, 113/2017 - another
actand 95/2018 -another act); Decree on Job Classification and Job Description Criteria for
Employees in Autonomous Provinces and Local Self-Government Units (Official Gazette of
RS, No. 88/2016); Decree on the Procedure for Obtaining Consent for new employment and
additional employment for users of public funds (Official Gazette of RS, No.113/2013,21/2014,
66/2014, 118/2014, 22/2015 and 59/2015); Decree on the Implementation of Internal and
Public Competition for filling vacancies in autonomous provinces and local self-government
units (Official Gazette of RS, No. 95/2016); Decree on the Internal Labor Market of State
Bodies (Official Gazette of RS,No. 88/2019); Decree on the Evaluation of Officials (Official
Gazette of RS, No.2/2019)
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The employees from the third category do not perform any of the governing ad-
ministrative functions; thus, their legal position and accountability in perform-
ing their tasks and duties are different from the position and accountability of
local public officials and civil servants. On the other hand, public officials and
civil servants can be held accountable for performance of administrative tasks
and duties of the local government administration. Before we proceed with the
analysis of their new duties and responsibilities, we will briefly explain their
legal status.

The category of civil servants includes a special sub-category of public servants
who are heads of the largest administrative units, or the whole local govern-
ment administration; they are designated as public servants in office (Serb.
sluzbenici na poloZaju). Their deputies fall into this category as well. In addition
to higher education degree and work experience, the specific requirements for
the performance of tasks and duties in these positions are prescribed in Article
50 of the Employees Act.

Other categories of civil servants are classified into three broad categories of
posts/titles: a counselor, an associate, and an administrative clerk (Serb. savet-
nik, saradnik and referent); the job requirements on education, skills and work
experience are prescribed in the Decree on Job Classification and Job Descrip-
tion Criteria.?! This classification is based on the complexity of their duties, the
necessary degree of independence in the performance of duties, the required
skills, the scope of supervision over the operations, the required educational
background, and the minimum relevant professional experience.

Under Article 4 of the Employees Act, all categories of local administration per-
sonnel are responsible to the employer - the local self-government unit. Acting
on behalf of the employer (a local self-government unit), the local assembly de-
cides on the rights and duties of the local officials. In practice, this function is
usually performed by the local working bodies of the assembly determined by
the normative act of the assembly which regulates the competence, composition
and organization of working bodies (Dimitrijevi¢, Loncar, Vuceti¢, 2020: 242).
Acting on behalf of the same employer, the city or municipal council decides on
the rights and duties of the public servants in office. Acting on behalf of the same
employer, the head of the city or municipal administration (public servant in
office) decides on the rights and duties of all local civil servants and employees.

2 Official Gazette RS, 88/2016, 113/2017 -another act, 95/2018 -another act i 86/2019
-another act.
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3. Traditional types of accountability in the context of local
administration personnel

In this paper, we do not analyze the concept and types of accountability of the
local government unit. It is a very complex and completely different kind of ac-
countability (Dimitrijevi¢, Loncar, Vuceti¢, 2020: 91). Nor do we analyze the
accountability of local government authorities (bodies). These two separate
types of accountability have been analyzed in the book Local Self-government
Law (Dimitrijevi¢, Loncar, Vuceti¢, 2020: 91). Here, we focus on the accountabil-
ity of the local government personnel. The term personnel refers to both public
officials and civil servants, including all their subtypes but excluding the local
administration employees. Depending on their position in the local self-govern-
ment unit, both categories of local government personnel (public officials and
civil servants) may be subject to legal responsibility (liability) and non-legal ac-
countability (which includes political accountability and ethical accountability).

Political accountability pertains to public officials and it is established upon
the assessment of the expediency of their work. The consequence of established
political accountability is the termination of office, due to recall or dismissal.
But, in some situations, political accountability can be considered as a type of
legal responsibility in a general (broader) sense (Dimitrijevi¢, 2019, 435). It
particularly refers to those situations where political accountability mecha-
nisms are regulated by legal norms. However, political accountability cannot
be completely regulated by legal norms; it often occurs as a result of omission
or failure to take appropriate or necessary actions. It is regarded as a kind of
underperformance, or wrong implementation of the public policy or other tasks,
which is based on the understanding and standpoints taken in advance by the
competent body of authority which has defined the public interest in a public
policy document (commonly adopted by the local assembly). Political account-
ability is the assessment of behavior or inactivity of the highest ranking public
officials (failure or omission to act) from the “aspect of expediency”. It is a kind
of accountability for unsuccessful policy implementation in general or in a par-
ticular administrative area (e.g. social services, environment protection, con-
struction, health care, etc.); it is usually independent of illegal behavior which
may be a presumption of legal liability.

We should also note that political accountability can be individual and collec-
tive. The latter exists in case in which a collective body, comprised of multiple
members, fails to accomplish public policy goals and public interests. In such a
case, the sanction is collective dismissal and election of new members of a col-
lective body. In contrast, legal responsibility can only be individual.
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Legal responsibility (liability) applies to all categories of local government
employees, including both public officials and civil servants. They may be held
responsible (liable) for illegal/illicit or unlawful performance of their profes-
sional duties. The subtypes of legal responsibility are criminal, misdemeanor,
civil and disciplinary liability, depending on whether the local official or civil
servant has committed a criminal act, a misdemeanor, a breach of professional
duty or inflicted material damage (Dimitrijevi¢, Loncar, Vuceti¢ 2020: 94). The
first three types of liability can also be designated as types of penal responsi-
bility because they include penalty for an illegal or wrongful act (Gatari¢, 1989,
16-17). Disciplinary liability can be classified as a kind of internal accountabil-
ity, while the other three types fall into the category of external accountabil-
ity. Internal accountability pertains to all categories of public officials and civil
servants in performance of their professional duties.

In the hierarchy of legal norms, Article 3 of the Serbian Constitution, which
envisages the rule of law and observance of law by all, is the paramount legal
grounds for all types of legal responsibility. The rule of law principle is subse-
quently elaborated in the provisions of the State Administration Act, the Local
Government Act, the Employees of Autonomous Provinces and Local Self-gov-
ernment Act, and numerous sectoral laws.

Civil liability (which commonly entails compensation for damage) is primarily
regulated by provisions of the most important civil law acts, such as the Obli-
gation Relations Act.?? Civil liability is usually present in case of intentional or
gross negligence in the performance of professional duties of public officials or
civil servants. Such cases are adjudicated by the courts of general jurisdiction
and, exceptionally, by the Constitutional Court of the Republic of Serbia in case
of violation of constitutional human rights and freedoms.

Misdemeanor liability is prescribed by numerous legislative acts, most impor-
tant of which are the Public Procurement Act,?® the Inspections Supervision
Act,** the Employees in Local Self-Government Act (applicable in cases of fail-
ure to assess the performance of subordinated civil servants, to develop special
professional training programs, inappropriate filling of the vacancies, etc.), the
Registries Act? etc.

22 Official Gazette of the SFRY, No. 29/78, 39/85, 45/89 - decision of the US] and 57/89,
Official Gazette of the FRY, No. 31/93, Official Gazette of Serbia and Montenegro, No. 1/2003
- Constitutional Charter and Official Gazette of RS, No. 18/2020.

2 Official Gazette of RS, N0.91/2019.
24 Official Gazette of RS, N0.36/2015,44/2018 - anotheract and 95/2018.
% Official Gazette of RS, No0.20/2009, 145/2014 and 47/2018.
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Criminal liability of local government personnel includes criminal offenses
against official duty, abuse of official position, misappropriation of official funds,
trading in influence, receiving bribes, revealing official secrets, etc. The most
important criminal offences that may be committed by local government offi-
cials and servants are prescribed in a special chapter of the Criminal Code (CC)?,
titled “Criminal offenses against official duty”. Criminal liability is strictly indi-
vidual and depends on the seriousness of the illicit act.

The next part of this paper will address the key research question: are there
any new types of accountability that have been developed in Serbian legal sys-
tem under the influence of the Good Governance doctrine, which would require
inclusion of a new type(s) of accountability in the theory of administrative law.

4.New types of accountability or new forms of the existing types of accountability?

There is an ongoing expansion of accountability mechanisms. This process is a
consequence of constant transformation of Serbian public administration un-
der the influence of administrative doctrines, international organizations and
international law (Dimitrijevi¢, Vuceti¢, Vuckovié¢, 2019). In previous decades,
numerous agencies, independent regulatory bodies (Jovani¢, 2014) and control-
ling bodies (Davini¢, 2018) have been included in the public administration sys-
tem. But, as we shall see, many of the formal mechanisms for establishing the
accountability of local officials have basically remained the same, which means
that they can be classified into the same types of accountability which have been
previously listed and explained. But, there are new types of accountability that
are becoming increasingly important, especially the non-legal and informal ones.

4.1. Informal accountability

In accordance with the growing importance of the Good Governance principle
of participation, there is a growing scrutiny and accountability of local officials
to the numerous national and local media, and to the non-governmental orga-
nizations established by the socially aware and responsible citizens.

4.2. External accountability

The numerous bodies established to implement external control of local self-
government (LSG) units do not control only the legality of their actions but
also the implementation of the Good Governance principles. The scope of their
actions is broader: it is not only reactive but also proactive, including a strong
preventive and advisory role as well as frequent issuance of recommendations

26 Criminal Code, Official Gazette of RS, No. 72/2011, 101/2011, 121/2012, 32/2013, 45/2013,
55/2014 and 35/2019.
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for improvement of the current situation. There is a growing significance of
acting in compliance with the recommendations and other acts issued by the
independent regulatory and controlling bodies of the state, the most important
of which are the Protector of Citizens (Ombudsman), the State Audit Institution,
the Anti-Corruption Agency, the Commissioner for Protection of Information
and Personal Data of Public Importance, and the Commissioner for Protection
of Equality.

4.2.1. Accountability to the Ombudsman (national and local ones):

This form of accountability ensures the protection to the good administration
principles. Based on the model of the EU Code of Good Administration which is
used by the European Ombudsman in assessing the regularity of work of the
EU bodies, the Serbian Ombudsman drafted and initiated the adoption of the
Code of Good Administration in 2010 (Protector of Citizens, 2011: 26).Although
the Ombudsman’s decisions are only recommendations without a biding force,
LSG bodies are obliged to align their conduct with the given recommendation;
if they fail to do so, the Ombudsman is obliged to inform the highest state bod-
ies about their misconduct.

4.2.2. Accountability to the State Audit Institution:

This institution conducts audit of regularity and expediency of local government
activities. It is authorized to request measures to be taken by a competent au-
thority, as well as to send notice to the National Parliament. In case of a serious
breach of good business and governance practices, the State Audit Institution
can call the authority to dismiss the responsible official, as well as to inform the
public about it. The State Audit Institution can initiate misdemeanor, criminal,
and civil liability mechanisms, and it is authorized to notify the public attorney
about these offences.

4.2.3. Accountability to the Commissioner for Protection of
Information and Personal Data of Public Importance:

In performing of his duties, the Commissioner mainly has inspection powers,
and he is authorized to request the establishment of misdemeanor responsibility
of responsible officials. Similarly, the Commissioner for the Protection of Equality
has the power to request the establishment of misdemeanor liability.
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4.2.4. Accountability to the Corruption Prevention Agency:

The Anti-Corruption Agency is one of the newly established independent regu-
latory bodies with strong competences in the control of local officials’ account-
ability. Under the provisions of the Corruption Prevention Act,?’the concept of
“an official” is broader than the one in the Employees in Autonomous Provinces
and Local Self-Government Act. The provisions of the Anti-Corruption Act also
envisage the obligation of the Anti-Corruption Agency to establish an operational
Registry of officials. The Agency investigates if there is a breach of legal obliga-
tions regarding conflicts of interest, and a significant increase of assets of local
public officials and civil servants. The measures at the disposal of this Agency
are a public warning and a publication of the recommendation for dismissal. Mis-
demeanor and criminal liability mechanisms are prescribed by the law as well.

4.3. Internal accountability

4.3.1. Ethical accountability

Rules of conduct and professional ethics have also been strengthened. Prin-
ciples and responsibilities prescribed by the codes of professional conduct are
accepted by public officials and civil servants at the moment of taking office
or conclusion of employment contract. Sanctions are not only of moral nature
but can be legal as well (usually disciplinary) if the conduct envisaged in these
codes is legally protected. Based on the model developed by the Standing Con-
ference of Towns and Municipalities (SCTM), most local governments in Serbia
have enacted codes of conduct both for local public officials and civil servants.
It is now an obligation under the Act on Employees in Autonomous Provinces
and Local Self-governments.

Codes of conduct of local public officials are based on specific ethical principles,
such as: the rule of law, legality, transparency, participation, respect of electoral
will, fairness, objectiveness, personal integrity, anti-discrimination, etc. On the
other hand, codes of conduct of civil servants regulate specific types of account-
ability mechanisms for the breach of the following principles: priority of public
interest, duty of equal treatment, reporting abuse and corruption, prohibition
of conflicts of interest, ban on receiving gifts, political and public activity of of-
ficials, failure to react on illegal offers, abuse of official position, special role of
a civil servant, etc.

27 Official Gazette of RS, No.35/2019 and 88/2019.
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4.3.2. Professional Accountability

Performance appraisal is another form of internal accountability which did not
exist before the adoption of the Act on Employees of Autonomous Provinces
and Local Self-Governments in 2016. Performance appraisal of local public of-
ficials and civil servants is still undervalued as the Good Governance tool for
improving operational efficiency of local administration. Performance appraisal
is an important part of the career system and human resource management;
essentially, it implies giving grades to the local civil servants for their annual
performance. The evaluation is based on the quantitative criteria (work results,
accomplishments) and the qualitative criteria (initiative, skills, communication
with other employees, and other competencies). Good performance appraisal
grade is a precondition for career promotion, while poor performance can be
the reason for the termination of service. The system of promotion based on
merits has been introduced, with the aim of stimulating skilled employees and
promoting their efficiency. It will help overcome the flaws in local administration
activities, encourage better results, and ensure fair decision-making on their
promotion and professional development. From the aspect of legal security of
employees and protection of their rights, the rules on the appraisal procedure
are of particular importance.

4.3.3. Disciplinary Liability

The Act on Employees of Autonomous Provinces and Local Self-Governments
also provides a list of (severe and minor) breaches of duty of employment, as a
precondition for disciplinary liability as another form of internal accountability.
The first-instance authority is the disciplinary committee (consisting of three
members, two of whom are lawyers). The second-instance authority is the Ap-
peal Committee, a collective body working in sessions. The Appeal Committee
decision may be challenged in an administrative dispute proceeding before the
Administrative Court. The introduction of the Appeal Committee as the second-
instance body has ensured greater objectivity in handling appeals because, prior
to 2016 Employees Act, appeals were decided by the same body (head of the ad-
ministrative office) that decided in the first instance, which had negative effects
on the exercise and protection of the public officials and civil servants’ rights.

4.3.4. Internal revision

Article 82 of the Budget System Act?® and the accompanying Rulebook on com-
mon criteria for organization and standards and methodological instructions

28 Official Gazette of RS, no. 54/2009, 73/2010, 101/2010, 101/2011, 93/2012, 62/2013,
63/2013 (corrected), 108/2013, 142/2014, 68/2015 (another law), 103/2015, 99/2016,
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for handling and reporting on internal audit in the public sector®’stipulate that
users of public funds have to establish internal audit mechanisms. Internal audi-
tors cannot establish direct responsibility but they can give certain recommen-
dations in their reports, where they can propose improvement of the existing
organization, activities and operations of the audited local government organi-
zational unit; thus, they can contribute to eliminating irregularities, errors or
shortcomings that have been identified in the auditing procedure.

5. Concluding remarks

In the first part of the paper, the author defines the concept and the basic ele-
ments of accountability in general theory of administrative law. Then, the re-
search focuses on several types of accountability of public officials and civil
servants in local government units. The “classical” types of accountability are
analyzed in the context of the ongoing change of the Serbian public sector, which
is strongly influenced by the Good Governance principles and doctrinal approach
taken from numerous international organizations. One of the key principles of
Good Governance is accountability.

The second part of the paper focuses on the local government personnel, which
is divided into three main categories, with their subgroups. The author discusses
their specificities in order to analyze the main types of accountability mecha-
nisms that these groups are subject to.

In the final two parts of the paper, the author analyzes the local government per-
sonnel accountability mechanisms established by new legislative acts, rules and
regulations, and compares them with the classical accountability mechanisms:
legal responsibility (criminal, misdemeanor, disciplinary, and civil liability)
and non-legal accountability (political and ethical accountability), individual
and collective accountability, and internal and external accountability. Almost
all types of local government personnel accountability that are prescribed in
Serbian legislation fall into those “classical” categories, but the non-legal and
internal ones are gaining significance. The constantly evolving “classical” types
are also being redefined and adjusted to the current public interests and goals.
Thus, the author concludes that there is no need to differentiate completely new,
previously unknown types of accountability of local personnel.

New accountability mechanisms keep emerging and multiplying; they are the
result of the newly established independent, regulatory bodies and agencies
(Citizens’ Protector/Ombudsman, the State Audit Institution, the Anti-Corrup-

113/2017.
29 Official Gazette of RS, n0.99/2011 and 106/2013.
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tion Agency, the Commissioner for Protection of Information and Personal Data
of Public Importance, and the Commissioner for Protection of Equality),which
are part of the public administrative network.

There is a growing number of preventive non-legal mechanisms, and the rec-
ommendations of the newly established bodies constantly modify the conduct
of local administration personnel. Besides the growing importance of ethical
accountability mechanisms, professional accountability is the mostinteresting
type of accountability, with the potential of becoming a new sui generis type of
internal accountability. We are witnessing the emergence of new forms of profes-
sional accountability mechanisms (such as performance appraisal), which have
not been part of Serbian legislation on local government (at least not in such a
precise and detailed manner).These new accountability tools have significantly
improved the chances of implementing strategic development goals in the daily
lives of every local government official and civil servant. Performance appraisal,
which essentially implies giving grades to the local public officials and civil ser-
vants for their annual performance, is an important part of career system and
human resource management at the local level.

References
Davini¢, M. (2018). Nezavisna kontrolna tela u Republici Srbiji. Beograd: Dosije.

Denkovi¢, D. (2010). Dobra uprava. Beograd: Pravni fakultet Univerziteta u
Beogradu.

Dimitrijevi¢, P., Vuceti¢, D., Vuckovig, J. (2019). U.S. Influence on the Public Agen-
cies System in Serbia. Kuzmanovi¢ N., Trifunovi¢ D. (eds.) International scien-
tific conference “Serbian-American relations” Proceedings, Novi Sad: Archives of
Vojvodina. Belgrade: Institute for National and International Security. 107-133.
Dimitrijevi¢, P. (2019). Upravno pravo (Peto izdanje). Nis: Medivest.
Dimitrijevi¢, P., Loncar, Z., Vuceti¢ D. (2020). Pravo lokalne samouprave. Beograd:
Sluzbeni glasnik.

European Commission (2001), European Governance — a White Paper. Luxem-
bourg: Publications Office of the European Union

Gatari¢, D. (1989). Odgovornost javne uprave. Zagreb: Pravni fakultet: Centar za
stru¢no usavrs$avanje i suradnju s udruZenim radom.

[li¢, M. 2006, Upravno pravo. Nis: Balkanski centar za izucavanje lokalne
samouprave.

223



MEBYHAPOJJHA HAYYHA KOH®EPEHIIMJA ,,0ATOBOPHOCT ¥ IIPABHOM U [IPYIUTBEHOM KOHTEKCTY”

Jovani¢ T. (2014). Proces regulacije. Beograd: Pravni fakultet Univerziteta u
Beogradu.

Loncar, Z. (2000). Odgovornost ministara sa posebnim osvrtom na jugosloven-
sko pravo (doktorska disertacija). Novi Sad.

Pollit, C. Bouchaert, G., (2017). Public management reform: a comparative analy-
sis - new public management, governance, and the neo-weberian state. Oxford:
Oxford University Press.

Protector of Citizens (2011). 2010 regular annual report of the Protector of Cit-
izens. Belgrade: Protrector of citizens; https://www.ombudsman.rs/images/
dokumenta/Annual%20Report%202010.pdf

Venice Commission (2011), Stocktaking on the notions on “good governance”
and “good administration”, www.venice.coe.int/webforms/documents/default.
aspx?pdffile=CDL(2011)006-¢

Vuceti¢ D. (2014), Evropska upravno-procesna pravila i opsti upravni postu-
pak Republike Srbije, Zbornik radova Pravnog fakulteta u Nisu, br. 68: 175-186.

Vukasinovi¢-Radoici¢, Z. Vuceti¢, D. (2017). Novelties in the Serbian Local Self-
Government System. In: Simenunovié¢-Pati¢ B. (ed.) Archibald Reiss Days - thematic
conference proceedings of international significance - Vol. II. Belgrade: Academy
of Criminalistic and Police Studies.

United Nations (2000). United Nations Millenium Declaration. New York: United
Nations Dept. of Public Informations.

Legal Sources

Council of Europe (2007). Strategy on Innovation and Good Governance at local
level, https://rm.coe.int/1680701699

Council of Europe (1950). Convention for the Protection of Human Rights and Fun-
damental Freedoms. Rome.

European Ombudsman (2002). European Code of Good Administrative Behavior,
https://www.ombudsman.europa.eu/en/publication/en/3510.

European Union (2012). Charter of Fundamental Rights of the European Union,
https://eur-lex.europa.eu/eli/treaty/char_2012/oj,

Krivi¢nizakonik (Criminal Code), Sluzbeniglasnik RS, 72/2011, 101/2011,
121/2012,32/2013, 45/2013, 55/2014 i 35/20109.

Pravilnik o zajedni¢kim kriterijumima za organizovanjeistandarde i m