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IN THE 1915 COMPANY ACT OF THE GRAND DUCHY OF
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Abstract: This paper is the result of a detailed examination of the lex ge-
neralis, known in practice as the 1915 Act on commercial companies of the
Grand Duchy of Luxembourg. The main task of this paper is to interpret
the meaning of legal standards and the effect of flexible legal regulations
in the Company Act provisions, by presenting common examples of corpo-
rate structures seen in practice. The paper will present an analysis of the
regulatory framework that is most frequently connected to private equity,
private debt, and real estate market in the European Union. The law on
commercial companies in Luxembourg is in many ways flexible and open.
For this reason, some authors may even refer to it as not being limited
enough and, therefore, tend to fill those gaps with other legal provisions
that are available in lex specialis provisions. On the other hand, many au-
thors and practitioners fully support the flexible provisions, which were
initially intended to enable Luxembourg-based businesses to grow into the
private equity, real estate, and fund departments. The ultimate goal was
to make legal provisions more attractive for investors who would invest in
Luxembourg in the future. This paper provides valuable clarification and
critical analysis of Luxembourg legislation on corporate entities (both
companies and partnerships), including an overview of the most common
organizational structure in practice.
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1. Introduction

The Anglo-Saxon limited partnerships have been the “go to” vehicle for the asset
management industry, especially in the field of private equity (company owner-
ship), real estate (loans), and debt (corporate bonds) (Elvinger Hoss Prussen,
2020: 5). The reasons behind this are: 1) the advantages of simplified incorpo-
ration process without notary expenses; 2) flexible vehicles are free from cor-
porate law overrides; 3) the maintenance of limited liability for investors; and
4) as limited partnerships are generally considered to be tax transparent, there
is no tax leakage at the level of the fund (Hardeck, Wittenstein, 2018: 296).

The Luxembourg Act of 10 August 1915 on commercial companies (fr. loi du 10
aotit 1915 concernant sociétés commerciales; hereinafter: the 1915 Act) was influ-
enced by the regulations prescribed in Belgian and French Company Acts. The
initial version of this legislative act included a vague set of mandatory provi-
sions and lacked a set of more flexible provisions (Constantini, 2017: 85), which
would enable corporate entities organized, existing, governed and acting under
the Luxembourg laws (with the registered office in the municipality of the Grand
Duchy of Luxembourg) to compete and become equally attractive competitors
to investors from foreign jurisdictions.

In the year 2013, Luxembourg used the opportunity to make the provisions more
flexible and attractive to investors when implementing the Directive 2011/61/
EU of the European Parliament and of the Council of 8 June 2011 on Alterna-
tive Investment Fund Managers (hereinafter: AIFM Directive?) in its national
jurisdiction. This Directive set a milestone and was the main incentive for all
changes which followed this crucial change in the Fund sector. Thus, by adopt-
ing the national Act of 12 July 2013 on alternative investment fund managers
(hereinafter: the AIFM Act)?# Luxembourg amended many key elements in order

3Directive 2011/61/EU of the European Parliament and of the Council of 8 June 2011 on
Alternative Investment Fund Managers (AIFM Directive); See: https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=celex%3A32011L0061

“Currently, in the EU, a new EU Directive (Directive (EU) 2019/1160 of the European
Parliament and of the Council of 20 June 2019 amending Directives 2009/65/EC and 2011/61/EU
with regard to cross-border distribution of collective investment undertakings) and Regulation
(Regulation (EU) 2019/1156 of the European Parliament and of the Council of 20 June 2019
on facilitating cross-border distribution of collective investment undertakings and amending
Regulations (EU) No 345/2013, (EU) No.346/2013 and (EU) No. 1286/2014) on the cross-border
distribution of collective investment funds (the CBDF Directive and CBDF Regulation) are
required to be implemented in EU Member States (as of the 2" of August 2021). Among other
things, the new rules amend the existing EU Alternative Investment Fund Managers Directive
(AIFMD) with the objective of harmonising the capacity of EU alternative investment fund
managers (AIFMs) to distribute alternative investment funds (AIFs) across the EU, inter alia
by introducing a new regime for “pre-marketing.”
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to make its corporate structures more attractive for future businesses. Those
changes and amendments had a snowball effect and were followed by additional
charges to the 1915 Actin 2016. Currently, they contain provisions that expand
the structural framework for businesses and investors (professional investors,®
institutional investors®, family offices,” retail investors® and other eligible inves-
tors®), enabling them to set the rules of their corporate structures established
and governed under the Luxembourg 1915 Act (Theissen, 2017: 8).

2. Legal forms of partnerships in Corporate Structures of
Luxembourg

Reciprocal trust (intuitu personae) between partners is the main base for the for-
mation of partnerships (fr. sociétés de personnes), for alimited (fr. Momentanée,
de. momentan) or unlimited (fr. [llimité, de. unbegrenzt) period of time.'* For this

5 As defined by Annex II, para I, point (1) of the Directive 2014/65/EU of the European
Parliament and of the Council of 15 May 2014 on markets in financial instruments (MiFiD
11): “[...] (a) Credit institutions; (b) Investment firms; (c) Other authorised or regulated financial
institutions; (d) Insurance companies; (e) Collective investment schemes and management
companies of such schemes; (f) Pension funds and management companies of such funds; (g)
Commodity and commodity derivatives dealers; (h) Locals; (i) Other institutional investors [...]",
see: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0065

®Broadly speaking, institutional investors per se are: endowment funds, commercial
banks, other authorised financial service firms, mutual funds, hedge funds, pension funds,
insurance companies, large companies that exceed certain size thresholds, and national
government or central bank bodies.

’Family offices are private wealth management advisory firms that serve ultra-high-net-
worth individuals (HNWTI). They are different from traditional wealth management shops
as they offer a total outsourced solution to managing the financial and investment aspect
of an affluent individual or family.

8 A retail investor, also known as an individual investor, is a non-professional investor
who buys and sells securities or funds that contain a basket of securities, such as mutual
funds and exchange traded funds (ETFs).

9Eligible Investors are investors that do not qualify per se as professional investors, but
have the possibility to “opt-up” their classification if they are fulfilling certain conditions
thatare setby MiFiD II. As stated in the paper prepared by Committee of European Securities
Regulators (CESR), “CESR Technical Advice to the European Commission in the context of the
MiFID Review - Client Categorisation”, on page 3: “[...] MiFiD Il on the contrary allows them to
opt-down, at any time (for example, eligible counterparties can always opt down to professional
client status where they manage money on behalf of others, e.g.: pension funds), those clients that
do not feel comfortable with their classification can request additional regulatory protection.
This is an important safety feature already built into the process and should not be overlooked
by the Commission in proposing any changes to the regime.” (see: https://www.esma.europa.
eu/sites/default/files/library/2015/11/10_1040.pdf)

1 Art. 310-1 of the Amendments to the 1915 Act enacted on 10" August 2016.
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reason, constitutive documents such as the Limited Partnership Agreement
(LPA) or Articles of Association or Incorporation (AoA or Aol) contain strictly
defined conditions for the sale of shares to third parties'! (in order to avoid any
unwanted new partner'?). In principle, a partner’s death, withdrawal, removal,
expulsion, dissolution, insolvency or bankruptcy will not result in the dissolu-
tion or liquidation of the Partnership as a corporate entity, thus the Partner-
ship would continue to exist and the Partner would need to be replaced!?, unless
otherwise provided for in the incorporation agreement (Olliges,Vilain, 2020:8).
Therefore, it can be concluded that the trust between partners is built on their
respect; in practice, in some types of Partnerships, there can be no acceptance
of a new partner or interest-holder (by paying preferred commitments/ capi-
tal commitments) without the provided consent (most commonly via Written
Resolution/ Circular Resolution'*) by the managers of the Partnership, whose
decision is based on the Limited Partner’s prior approval.

A Partnership or General Corporate Partnership (fr. société en nom collectif, de.
offene handelsgesellschaft - SENC) is a commercial company which is an unlim-
ited company (fr. societe illimité, de. gesellschaft mit unbeschrdnkte haftung)®
characterised mainly by the fact that the partners are jointly (fr. solidairement
responsible, de. gemeinsam verantwortlich) and severally liable (fr. solidairement
responsible, de. gemeinsam verantwortlich) to an unlimited extent for all of the
company’s commitments; for this reason, the aforesaid trust among partners
is crucial.’” Unlimited companies are the oldest form of commercial companies,
as they draw their origins from the will of several people to meet collectively
around the same corporate object by making a contribution with a view to mak-
ing a profit.!8

"n Luxembourg, this is commonly done via the Share Purchase Agreement (SPA).

2 Art. 310-2 of the Amendments to the 1915 Act enacted on 10" August 2016.

13Art. 22 of the Amendments to the 1915 Act enacted on 12 July 2013.

1 The name Circular Resolution comes from the explanation of how it is performed in

practice; as there is no meeting held, the resolution is just being circulated between Managers
in order to sign it.

5 Title I1, Art 200 - 1 of the Amendments to the 1915 Act enacted on 10" August 2016;
some articles are amended by the amendments to the 1915 Act enacted on 5" December 2017.

6 Unlimited partnerships are governed by Article 200-1 (formerly article 14) of the 1915
Act, as well as by Article 1832 onwards of the Civil Code.

7 Art 100-8 point 1, Art 100- 9, Art. 310-3, 320-4 of the Amendments to the 1915 Act
enacted on 12t July 2013, Art 200- 1 of the Amendments to the 1915 Act enacted on 10t
August 2016.

18 Currently, unlimited partnerships are governed by Article 200-1 (formerly article 14)
of the Act, as well as by Article 1832 onwards of the Civil Code.
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As defined by the law, in order to incorporate and establish a Partnership, one
mandatory condition must be fulfilled: it must contain at least one Limited Part-
ner (LP) and one Unlimited Partner which is also known in practice as a General
Partner (GP). The LP is the one that contributes a specific amount constituting
partnership interests, thus making his liability limited, and the contributions
may but need not be represented by investments as provided in the LPA. On the
other hand, the liability of the GP is unlimited, joint, and several for all the ob-
ligations of the common limited partnership.'

During the incorporation phase, the GP must be initially?® established prior to
the Partnership, and it is established in the legal form of a limited liability com-
pany (known as S.a r.l; fr. société a responsabilité limitée). In market practice,
for the purposes of partnership incorporation, the initial (and temporal) LP is
most commonly the Sole Shareholder of the GP. The initial LP will additionally
(but not necessarily) be changed during the 1% close when the (additional or
new) investors will be admitted to the Partnership.?

The share capital of some Partnerships (SCS, SCSp) is not divided into shares
butinto interests (limited and unlimited, depending on the partner). In practice,
the ratio of ownership between partners is as follows: the GP owns less than 5%
and the LP owns more than 95% of the overall interest.

The legislative framework of the Grand Duchy of Luxembourg makes a distinc-
tion between Partnerships (the aforementioned SENC/ fr. société en nom collec-
tif) that have or do not have a legal personality (fr. la personnalité juridique, de.
Rechtspersonlichkeit). Therefore, partnerships which have legal personality are:
Partnership limited by shares (ft. société en commandite par actions- SCA),?? and

Common limited partnership (fr. société en commandite simple - SCS).?* On the
other hand, Special limited partnership (fr. La société en commandite spéciale -
SCSp)* is without legal personality.

Title 111, Art 310- 1 to 310-7 of the Amendments to the 1915 Act enacted on 12t July 2013;
some articles are amended by the Amendments to the 1915 Act enacted on 10" August 2016.

20In case of a Special limited partnership (SCSp/ société en commandite spéciale), it is also
formed in advance given that partnership itself has no legal personality, unlike the Limited
Liability Company (S.a r.1./Société a responsabilité limitée).

2 The investors are admitted to the Partnership by subscribing to its capital via Subscription
Agreement (SA), which may be amended and restated (A&R SA) in case of a top-up.

22Title VI, Art 600 - 1 to 600 -7 of the Amendments to the 1915 Act enacted on 12" July
2013; some articles are amended by Act of 10" August 2016.

B Title 111, Art 310 - 1 to 310 -7 of the Amendments to the1915 Act enacted on 12 July
2013; some articles are amended by Act of 10" August 2016.

24Title I1, Art 320 - 1 to 320 -9 of the Amendments to the 1915 Act enacted on July 2013;
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(1) Partnership limited by shares (f. société en commandite par actions, de.
Die Société en commandite par actions - SCA) is a commercial company established
by contract (AoA), for alimited or unlimited period of time, by one or more share-
holders (fr. Actionnaires, de. Aktiondre/innen) who are indefinitely and jointly
liable for the obligations of the company and of one or more shareholders who
only contribute a specific share capital (fr. capital social, de. Aktienkapital)*.
Specifically, the 1915 Act has prescribed a minimum initial share capital (fr.
capital social minimum, de. Mindestgesellschaftskapital) in the amount (or equal
to the amount) of EUR 30,000 which must be paid fully to the bank account of
the Partnership prior to its establishment; thus, making the contribution?® in
cash or kind (areport by a statutory auditor is required if a contribution in kind
is made to the SCA?7) is a fundamental condition for the incorporation (f. con-
trat de société, de.Firmenvertrag). The second condition which is mandatory and
must be fulfilled is that the SCA has to be established by the GP and the LP? by
means of the AoA as an incorporation document. This legal form is established in
front of the notary (fr. acte notarié, de. Notarielle Urkunde) by means of a public
deed which is also known as the Extraordinary General Meeting (EGM). Finally,
it must be registered in the Trade and Company Register (fr. registre de com-
merce et des sociétés - RCS?°), where the incorporation deed (AoA) is published
inits entirety. The management of the company is carried out by the GP, or more
specifically one or more Managers (fr. Gérants, de. Geschdftsfiihrer) who can have
limited or unlimited liability, and who may but need not be unlimited partners,
designated in accordance with the AoA3° and the incorporation deed (fr. Consti-

some articles are amended by Act of 10" August 2016
B Art 600 - 1 of the Amendments to the 1915 Act enacted on 12" July 2013.

26 Art 420 - 1, formally known as Article 26 of the 1915 Act: “The constitution of a public
limited company requires: 1. that there is at least one partner; 2. that the capital is at least 30,000
Euros; however, this amount may be increased by a grand-ducal regulation to be taken on the
advice of the Council of State with a view to its adaptation either to variations in the national
currency in relation to the unit of account, or to changes in European regulations.”

27 The statutory auditor (réviseur d’'entreprises) is and external auditor from the list kept
by the Financial Sector Supervisory Commission/ CSSF (Commission de Surveillance du
Secteur Financier). The statutory auditor is not to be confused with the supervisory auditor
(defined in Art 600/7 of the Amendments to the 1915 Act enacted on 12 July 2013) who
is actually an internal auditor. The underlying idea is that an audit by a statutory auditor
supersedes the responsibility of the internal auditors and carries a broader mandate than
the one granted to them.

BArt 600 - 6 of the Amendments to the 1915 Act enacted on 12 July 2013.

29See: Luxembourg Business Registers (LBR): Legal aspects;” https://www.lbr.lu/mjrcs/
jsp/webapp/static/mjrcs/en/mjrcs/legal.html?pageTitle=footer.legalaspect

30Art 600 - 5, point 1, of the Amendments to the 1915 Act enacted on 12" July 2013.
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tution de societe). It is important to note that managers who are not unlimited
partners are liable in accordance with Article 441-9% of the Amendments to
the 1915 Act enacted in 20132, as this type of partnership is a combination of
features of a limited partnership (fr. société en commandite simple - SCS) with
those of a public limited company (fr. société anonyme - SA).*®

(2) Common Limited Partnership (fr. société en commandite simple - SCS,3* de.
Einfache Kommanditgesellschaft - KG) is a commercial partnership, entered into
for alimited or unlimited period of time, by one or more unlimited partners with
unlimited and joint and several liability for all the obligations of the common
limited partnership,3® and one or more limited partners who only contribute a
specific amount constituting partnership interests which may but need not be
represented by investments as provided in the LPA.3¢ This partnership can be

31In accordance with the general rules of the 1915 Act, directors, members of the executive
committee and the chief executive officer shall be liable vis a vis the company for performance
of the duties entrusted to them and for mismanagement. Directors and members of the
executive committee shall be jointly and severally liable vis a vis the company and third
parties for damages resulting from infringements of the Act or the articles of association
of the company.

32Art 600 - 5, point 2, of the Amendments to the 1915 Act enacted on 12" July 2013.

33 The SCA may be a useful legal form: it is aimed at bringing together investors and
entrepreneurs, and itis suitable for small and medium-sized family businesses (as ownership
may be transferred to a minor heir). Another benefit is that it is set up so as to enable the
company to resist hostile takeovers.

34 Before the 2013 and 2016 Amendments to the 1915 Act, there were two previously
existing forms of partnership: Limited Partnerships (Société en commandite simple-S.E.C.S.)
and Partnership Limited by Shares (Société en Commandite par Actions-S.e.C.A), whose
succesors are SeCS and SCA. In the Limited Partnership (S.e.C.S.), the limited shareholder is
legally prohibited from participating in the management of the company. No minimum share
capital isrequired. In principle, shares are not transferable unless the articles of association
provide for otherwise. General partners have joint, several, unlimited liability. The S.e.C.S.
is in principle fiscally transparent and is frequently used for international tax planning
matters. Partnership Limited by Shares (S.e.C.A) was at the time a hybrid partnership with
joint stock company and civil aspects, formed by two classes of shareholders, (i) the general
partner(s) with unlimited, joint and several liabilities and (ii) the limited shareholders with
limited liability. Its legal regime is quite similar to that of the S.A. but the management is
reserved to the general partner. Except provisions in the byActs providing for the contrary,
the veto right granted to the general managing partner allows an effective control over
the management of such a company. This control may be relevant for listed companies by
providing for an efficient mechanism against external takeovers. For more, see: Noble &
Scheidecker (2008). Legal Guide to Forming a Corporation in Luxembourg.

35 Title 111, Art 310 - 1 to 310 -7 of the Amendments to the 1915 Act enacted on 12" July
2013, some articles are amended by Act of 10" August 2016.

36 Art 310-1 point 1 of the Amendments to the 1915 Act enacted on 237 August 2016.
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formed in front of a notary by means of a public deed, or a private deed which
is done by fully executing the (short-form or long-form) LPA between both man-
datory partners (the GP and the LP). In practice, it is common that this type of
Partnership may be established during the incorporation period by a short form
LPA, which is an incorporation document containing only the most important
elements. Once the SCS is established, during the 1** close, the Amended and Re-
stated Limited Partnership Agreement (A&R LPA), which is in practice called
the long-form LPA, supersedes the original or short-form LPA, which shall be
of no further force or effect. The A&R LPA contains more information on the
form and substance which has been mutually agreed by all of the parties to this
Agreement. Finally, once incorporated, the Partnership must be registered in
the Trade and Company Register (fr. registre de commerce et des sociétés- RCS)
within the 30 days’ time limit, in order to obtain the registration number (the
B number) and to be publicly listed in the register. In the RCS, unlike the afore-
said SCA form, the incorporation deed/ LPA will not be published in its entirety
but only the short version (fr. constat du constitution) including only the basic
corporate details.?” After the registration, a time limit of 30 days will start run-
ning for the registration of the UBO (Ultimate beneficial owner®®); in case there
are no UBOs in the structure, then an SMO (Senior Manager Official®*) shall be
entered in the Register of Beneficial Owners (Fr. Registre de Commerce et des
Sociétés -RBE*). This step became mandatory by the 5" EU Anti Money Laun-
dering Directive, and it was initially introduced in the Luxembourg legislation
by the Act of 12 November 2004, which was amended by the Act of 17 October
2010. The Luxembourg national body, the Financial Sector Surveillance Com-
mission (fr. Commission de Surveillance du Secteur Financier/CSSF), had brought
many circulars and regulations to ensure Luxembourg’s compliance with the
EU law. The most important is Regulation CSSF n12-02 of 14" December 2010,

$Ttincludes full name and legal form of the partnership, its address, corporate object, first
financial year end (FY), statement on whether it is incorporated for a limited or unlimited
period of time, and the name of its GP.

38 The UBO (Ultimate beneficial owner) is a natural person or corporate entity (or a
number of them) holding at least 25% of the assets in the Partnership, whcih makes him/
her a significant owner.

39Directive (EU)2015/849 of the European Parliament and of the Council of 20 May 2015,
Art. 3, item 12: “senior manager” means an officer or employee with sufficient knowledge
of the institution’s money laundering and terrorist financing risk exposure, and sufficient
seniority to take decisions affecting its risk exposure, and need not, in all cases, be a member
of the board of directors.”

40 See: Registre des Benegiciares Effectifs (RBE)/The Luxembourg Business Registers
(LBR), https://www.lbr.lu/mjrcs-rbe/jsp/webapp/static/mjrcs/en/mjrcs-rbe/legal.
html?pageTitle=footer.legalaspect
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which was updated on 14" August 2020, making the UBO information crucially
transparent.

Transfer of shares is determined by the terms and conditions in the LPA. Oth-
erwise, in the absence of these provisions, any transfer (unless concerning
transmission in case of death of a partner), any dismemberment or any pledge
requires consent*! of LPs.*? Under the penalty of nullity, ownership shares may
only be transferred, subdivided or pledged in accordance with the terms and
conditions provided for in the partnership agreement.*

(3) Special limited partnership (fr. La société en commandite spéciale, de. Spe-
zialkommanditgesellschaft - SCSp**) was introduced in the Amendments to the
1915 Act enacted on 12 July 2013.% This form of partnership was driven by the
implementation of the Directive 2011/61/EU on Alternative Investment Fund
Managers into Luxembourg Company law. The most recent legislation that came
into force in 2016* defines this legal form as a type of partnership which can be
entered into for a limited or unlimited period of time, by one or more unlimited
partners with unlimited and joint and several liability for all the obligations
of the partnership*’, and one or more limited partners who only contribute a
specific amount constituting partnership interests which may but need not be
represented by investments as prescribed*® in the LPA.

“For limited partners’ ownership shares, transfers of limited partners’ ownership shares
for a reason other than death, subdivision or pledging require the approval of the general
partner(s); for general partners’ ownership shares, transfers of general partners’ ownership
shares for a reason other than death, subdivision or pledging require the approval of the
partners, who decide by majority vote representing three quarters of the ownership shares,
and the approval of the general partners.

*2Art. 310 - 6 (1) of the Amendments to the 1915 Act enacted on 10 of August 2016.
“3Art. 310 - 6 (2) of the Amendments to the 1915 Act enacted on 10 of August 2016.

“Title II, Art 320-1 to 320-9 of the Amendments to the 1915 Act enacted in July 2013;
some articles were amended by Act of 10" August 2016.

*This amendment also brought some technical changes concerning limited partnerships
by shares, and modernised the common limited partnerships.

*Title II, Art 320-1 (formally known as Art. 22 - 1) to 320-9 of the Amendments to the
1915 Act enacted in July 2013; some articles were amended by Act of 10" August 2016

“7Art 441-9 of the Amendments to the 1915 Act enacted in July 2013 , Directors, members
of the executive committee and the chief executive officer shall be liable vis a vis the company
in accordance with general rules of Act for performance of the duties entrusted to them and for
mismanagement. Directors and members of the executive committee shall be jointly and severally
liable vis a vis the company and third parties for damages resulting from infringements of the
Act or the articles of association of the company"“.

“8 As defined in Art 320- 1, point 1, of the Amendments to the 1915 Act enacted on 10
August 2016.

79



[1PABHU XOPU30HTH | [oqUHA V | BPOJ 5| 2022

Unlike other Partnership forms, the SCSp does not constitute a legal personal-
ity*’; thus, it is not considered to be a legal entity by nature®®. Nevertheless, the
Act of 1915 recognizes that the Partnership incorporated in this form can (i)
hold assets thatare contributed or registered to his name (not to the name of the
manager who are not partners)®, and (ii) represent itself in front of the court®?
(unless otherwise defined in the provisions of the LPA for such situations).

The share capital of the SCSp consists of pooled assets, contributions made (i) in
kind, (ii) cash or (iii) industry (i.e. sweat equity contributions), which must be
made in order for partners to be admitted as the SCSp investors.>® The contri-
butions other than a transfer of interest, including admission of new partners,
shall be made in accordance with the conditions and formalities provided in the
LPA®* The partnership may issue debt instruments®®. The contributions made to
the Limited Partners (partnership interest) may be represented by securities;
in case they are not secured, they can be represented by Partner’s account (fr.
comptes d'associés) (Allen & Overy, 2014: 6). Transfer of shares is prescribed by
the law in the exact manner as for the above SCS.>¢

The SCSp can be established in front of a notary by means of a public deed, or
incorporated via a private deed, by simple execution of a short-term or long-
form LPA by all parties. Upon its incorporation, the SCSp shall be registered in
the RCS and RBE registers, where the mandatory information shall be publicly
available and transparent.

There are specific provisions applicable to the SCSp and relating to tax treatment
advantages, transparency of corporate documents (including annual financial
statements), the possibility to be excluded from VAT in case of being incorporated
as an AIF, etc.”” Additionally, both limited partnerships are not subject to a spe-
cific regulatory status. It is possible to use these structures to set up regulated
as well as unregulated vehicles. The last two limited Partnerships are specific
as they are not the subject of a specific regulatory status; thus, they can be used
to set up both regulated and non-regulated vehicles (Allen & Overy, 2014: 6).

9 Art. 320-1 point 2 of the Amendments to the 1915 Act enacted on 10 of August 2016.
50Art. 320-1 point 2 of the Amendments to the 1915 Act enacted on 10 of August 2016.

1 As noted by Allen & Overy (2014), “[...Jthe assets contributed to the SCSp are exclusively
reserved for the creditors whose claims have arisen in connection with the creation, operation
or liquidation of the SCSp.” (Allen & Overy, 2014: 15).

52 Art. 320 -8 of the Act of July 2013.

53 Art. 320-1 point 3 of the Act of 10 of August 2016.
5% Art. 320-1 point 3 of the Act of 10 of August 2016.
55 Art. 320-4 point 3 of the Act of 10 of August 2016.
56 Art 320 - 7 of the Act of July 2013.

57 Also applicable to SCS legal form.
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3. Types of Partners in Partnerships

As already mentioned, there are two types of partners (either a natural person
or a corporate entity) which have to be admitted in order to form /incorporate®®
a Partnership: (1) General Partner - GP (fr. associé commandité), and (2) Lim-
ited Partner - LP (fr. associé commanditaire). In Partnership, partners are clas-
sified according to (i) pre-conditions, (ii) liability and ownership (securities as
a creditor®?), and (iii) management activity.

(i) There are mandatory pre-conditions that must be fulfilled by the company
which is to act as a GP. Any person wishing to set up a company to do business
in Luxembourg as a GP must have the authorisation and approval which is re-
quired to carry out the activity as a trader.®® This means that, before setting up
a partnership, it must be ensured that the GP is officially authorised to do busi-
ness as a trader in the Grand Duchy of Luxembourg.

(ii) The GP (one or more) is(are) jointly and severally liable®* without any limi-
tations for the commitments of the company; for this reason, GPs are often re-
ferred to as the unlimited partners.® On the other hand, the LP (one or more)
is (are) only liable up to the amount of their contributions, i.e. their liability is
limited in proportion to the amount of their contributions to the partnership
which constitute their share in ownership interests in the company,®® for this

58 Art 100, point 3 of the Act of 24" April 19831; Art 310 -1 of the Act of 10 of August 2016

$Under Art 320 -1 point 3,and Art 310-1 point 2 of the Act of 10 of August 2016, the GP’s
security as a creditor shall not be limited to the corporate assets of the unlimited company;
thus, it will include his personal assets, making his liabilities unlimited. On the other hand,
the LP’s security as a creditor will depend on his contribution participation.

%0 Art 320 -1 point 6, and Art 310 - 1 point 5 of the Act of 10 of August 2016.

61 Article 1862 of Luxembourg Civil Code ( Code Civil): “In companies other than commercial
ones, the partners are notjointly and severally liable for social debts, and one of the partners
cannot oblige the others if they have not conferred on him the power to do so.”

62 Art 320-3, point 1 of the Act of July 2013.

¢ 0n the other hand, the Luxembourg Civil Code regulates that the partners of a company
other than a commercial company are not jointly liable. As those two legal provisions are
contradictory, it is common in practice that the partner may be challenged, only after the
unlimited company itself has been held liable by a court (Article 1400 -1 (formerly Article
152) of the Company Act); in case the partnership is held liable, the judgment will firstimpose
a sanction on the unlimited company and then on the partners (for more, see: Ebke, 1988:
203). Therefore, the creditor may take action against any partner of the unlimited company
for the repayment of his claim (Article 200-1 (formerly article 14) of the Company Act) but,
as the unlimited and joint liability is applicable to relations with third parties only, he will
be held liable after the Partnership.
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reason, they are often referred to as the limited partners®*. Due to the unlimited
liability of the GP, it is most commonly established as a limited liability company,
in order to protect interests and the liability of its Shareholder(s).

(iii) management by the GP of the Partnership on which it is elaborated in the
below section 4.

4. Management of Partnerships

The GP of the Partnership is a company established as a Limited Liability Com-
pany (fr. société a responsabilité limitée - S.ar.l., de. Gesellschaft mit unbeschrdnkte
Haftung - GmbH) that is formed under the laws of Grand Duchy of Luxembourg,
and has the ultimate liability for the management®®, operation and administra-
tion of the Partnership. The corporate purpose of the Company (GP) is: (i) to act
as a managing general partner (associé gérant commandité) or general partner
(associé commandité) of one or more Luxembourg-based partnerships; (ii) to
take on any corporate mandates (including without limitation), directorship
mandates, management mandates, general partner mandates and mandates as
a member of an investment committee) in relation to one or more Luxembourg
or foreign partnerships, companies, entities, arrangements or unit trusts; and
(iii) to hold any direct or indirect interests in, or provide advisory or manage-
ment services to, any such partnerships, companies, entities, arrangements or
unit trusts, to the exclusion of any activity which is subject to approval under
Luxembourg Act of 1993 on the financial sector.

As already mentioned, the ultimate reason why the GP is almost always estab-
lished in the legal form of S.a r.l. is to limit the liability of its Shareholder(s), as
it has an unlimited liability as a partner in the Partnership.

The GP of the Partnership has the authority to make decisions that are within
his scope of activities®, and to execute documents on behalf of the Partnership®’;
for this reason, the GP is called an active partner. As the LPs do not have these
management powers in the practice, they are called passive or “sleeping” part-
ner. In SCS and SCSp, the GP may act as an LP¢® only in case there are at least one

¢ Art 320- 3, point 2 of the Act of July 2013.
% Art 310 - 2, 320 - 3 of the Amendments to the 1915 Act enacted in July 2013.

% Art 320 - 3, point 3 of the Amendments to the 1915 Act enacted in July 2013. In cases
when the Partnership is an AIF, the GP must delegate some of its powers to the 3™ party
such as AIFM.

67 Art 310 -3 of the Amendments to the 1915 Act enacted in July 2013.

8 Art. 310 - 1, point 4 of the Act of 10 of August 2016, and Art. 320 - 1, point 6 of the
Amendments to the 1915 Act enacted on 10" August 2016.
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unlimited and one limited partner who are legally distinct from each other, and
unless otherwise provided in the LPA.

Other than the above, it is important that the decisions made by the GP are in
the best interest of the Partnership. During the decision-making process, the GP
has to ensure that all procedures are in compliance with all rules, and that the
overall outcome is beneficial to the partnership and eventually LP(s).

The GP itself is managed by one or more managers, which are appointed by a
resolution of the shareholder(s) of the GP; under the law, the managers do not
have to be shareholders. If several managers are appointed, they constitute a
board (in SCS and SCSp: Board of Managers/BOM, in SCA: Board of Directors/
BoD), which can consist of one or 2 different classes of managers appointed by
the shareholder(s). The board is authorised to delegate the day-to-day manage-
ment activities® and has the power to represent the Partnership.

If not otherwise defined by the LPA of the Partnership, the GP has full power
and authority to act on behalf of the Partnership, thus binding the Partners to
enter into, make and perform such deeds, contracts, agreements, undertakings,
guarantees and indemnities as the GP may consider necessary, desirable and in
the interest of the Partnership’s business activity. The Partnership and its as-
sets are managed by the GP, provided that the GP shall not carry on, and shall
ensure that the Partnership does not carry on, any activity that would constitute
aregulated activity for the purposes of the Financial Act’®, unless it is authorized
by the Financial Act to perform such regulated activities.

The GP can be removed by the decision of LP(s) in two cases: (i) with cause or
(ii) without cause. In practice, the removal with cause would be triggered by
performance or non-performance of its duties and obligations, and if such dam-
age is the direct or indirect result of gross negligence, wilful default, bad faith,
misconduct, unauthorised activities that are out of scope of GPs powers, or fraud
or fraudulent misrepresentation by the GP, or a key executive’ or an affiliate of
the GP who is involved in the operation of the Partnership. On the other hand,
the no-fault removal of the GP typically requires a vote of between 70% and 80%
(with reference to LP commitments), where the votes may be cast by written

% In practice the “Daily Manager” is most commonly proclaimed by means of a Written
Resolution / Circular Resolution.

7°Luxembourg Act of 5" April 1993 on the financial sector (subsequently amended several
times).

1 The key executive is most commonly used in the closed ended funds in case if Key
Persons (the individual/individuals who the investors believe are critical to sourcing, making,
managing and exiting from investments) agree to dedicate an amount of their time to the
management of the relevant Partnership.
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resolutions. In case the GP is removed, the GP should be replaced either by the
LP (whose new function should be clearly distinguished from the LP function)
or by a third party.”

In practice, the ratio of ownership between partners is as follows: the LP(s) own
from 95% to 99% of the partnership interests, while the GP(s) own from 0.1%
up to 5% of the interest in the partnership. A non-resident partner of a Limited
Partnership form (SCS or SCSp) who does not have a permanent establishment
in Luxembourg can be exempt from being subject to: (i) Luxembourg income
tax, (ii) municipal business tax, or (iii) net wealth tax. However, the LP may be
subject to: (i) any applicable tax treaty, (ii) liable to tax income, or (iii) sourced
income in case of applicable municipal business tax. Regardless of the limited
partnership legal form, profit distributions made to a non-resident partner are
not subject to withholding tax in Luxembourg (Allen & Overy, 2014: 17).

5. Conclusion

Partnership is alegal form of corporate structure initially envisaged in the 1915
Act on commercial companies of the Grand Duchy of Luxembourg. Over the last
decade, different forms of partnership have become more attractive, as their
advantages were gradually increased within several amendments to the 1915
Act. Some of the main advantages which make Partnerships very attractive
to national, regional and global investors are: 1) many contractual freedoms
(considering that the incorporation deed is the main instrument which is used
as a rule book for any future business of the partnership); 2) private seal as a
possibility for establishment and liquidation of a partnership if incorporated
as SCS or SCSp; 3) no legal provisions on the requisite minimum capital for SCS
and SCSp; 4) withdrawals; 5) distributions; 6) well-established liability; and 7)
available regulatory options and other tax benefits. The combination of these
advantages constitutes a great tool for further investment and business develop-
mentin the areas of real estate, infrastructure, private debt, private equity and
joint venture (Meyers, 2006: 69). The legal forms of partnership are becoming
quite common in many structures set-up by the new investors, and in the com-
bination with the available vehicle shapes they are becoming a go-to vehicle in
the multi-national structures of companies in financial centres. Thus, indicat-
ing that the role of both companies and funds which are established in the legal
form of a partnerships are becoming more inclusive in the structuring of invest-
ment structures which are targeting real estate and private equity investment
strategies. Therefore, one may conclude that the flexible legal provisions which

’2The standard market practice is to admit new GPs within 90 days, unless otherwise
prescribed by the court.
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are contained in Luxembourg’s Commercial Code are having a positive impact
on the improvement of Luxembourg’s financial sector.
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Aol - Articles of Incorporation
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EGM - Extraordinary General Meeting

GP - associé commandité / General Partner (active partner)

LBR - Luxembourg Business Register

LP - associé commanditaire / Limited Partner (sleeping partner)

LPA - Limited Partnership Agreement

LPA A&R - Amended and Restated Limited Partnership Agreement

RBE - Registre de Commerce et des Sociétés / Register of Beneficial Owners
RCS - Registre de commerce et des sociétés /Trade and Company Register
S.AR.L. - Société a responsabilité limitée / Limited Liability Company
SCA - société en commandite par actions / Partnership Limited by Shares
SCS - société en commandite simple / Limited Partnership

SCSp - société en commandite spéciale / Special Limited Partnership
SENC - société en nom collectif / General Corporate Partnership

SMO - Senior Managing Official

UBO - Ultimate beneficial owner

WR - Written Resolution
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Hcudopa Mumuh,
JlokmopaHa,
IIpasHu pakynamem YHuesepsumema y Huuy

KOMAH/ZIUTHO JPYLITBO KAO IIPABHA ®OPMA APYIIITBA JIULIA Y
KOMITAHHJCKOM IIPABY /IYKCEMBYPI'A

Ancmpakm

Paod npedcmasswa pezyamam aHaause AyKcembypuiko2 KOMNaHujckoz2 npasd kao
Lex generalis-a (y npakcu no3Hamujez no Hazugy KomnaHujcku akm 1915). OcHo8HU
3adamak u yuse pada jecme da npedcmasu pedaekcujy u ymuyaj gpaekcubuaHuUX
NpAasHUX HOPMU KOje Cy pe2yAucaHe HagedeHuM 3aKOHOM, KA0 U myMayerse npas-
Hux cmaudapda u o0pedbu 3aKOHCKUX nponuca Kpo3 ynopedHo npedcmassbarse
KOpnopamusgHux cmpykmypa u npasHux ()opmu Koje cy npucymHe y npakcu. Basxc-
HOCM UCMUYarea U aHa1U3e 3aKOHCKO2 pe2yaucarbd KomMaHoumHoz dpywmsa Kom-
naHujckum akmom Jlukcembypea u3 1915. je 0d 3Hauaja us passoza wmo omeapa
npo3op u cmeapa docmynHocm uH@OpMayuja o Npakcu HajymuyajHujee uHaH-
cujckoe yenmpa Espone, kao u dpaicage ca Hajeuwum npoyeHmom 6pymo domahez
npouseoda. JedaH od yusbesd 0802 4/AHKA jecme U hpedcmas.barbe NpasHe hopme
KomaHdumHoe dpyumaa Koje je nociedrbe deyeHuje umaJio HajsHavajHuju ymuyaj
Ha passujarbe domahez mpyicuwmay cekmopy npu8amHoz KanumaJd, NpueamHoz
dyea, kKao u mpxcuwma HekpemHuHa y Eeponckoj yHuju. Hagedenu 3akoH je mema
KojoM cy ce 6aguau MHo2u akademuyu, aau U npasHuyu y npakcu, 3602 kou-
YuHe pa1eKCUbUMHUX NPABHUX HOpMU. [loK 2a ca jedHe cmpaHe odpeheHu aymopu
cmampajy J10uWom op2aHu3ayujom, NpasHuyu y npakcu ap2ymeHmyjy oa ce camo
nosehasa mozyhHocm kopuwhersa eehez 6poja lex generalis-a, nonym 3akoHa o
cneyuja/sHuUM UH8eCmMuyuoHuUM poH008UMA, 3aKOHA 0 ANMEPHAMUBHUM UHEECMU-
yuoHum ¢poHdosuma, 3akoHa 0 pe3ep8uUCAHUM AAMePHAMUBHUM UHBECMUYUOHUM
¢oHdosuMma u dpyaum.

KryuHe peuu: komaHdumHo dpywmeo, KoMnaHujcko npaso, J/Iykcembype, poHAo8u.
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