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Lidija R. Basta Fleiner, L.L.D.
Permanent Visiting Professor, Faculty of 
Political Sciences, University of Belgrade,
Former professor at the University 
of Fribourg, Switzerland 

PARTICIPATION RIGHTS UNDER THE FRAMEWORK 
CONVENTION FOR THE PROTECTION OF NATIONAL 

AGAINST SOCIAL AND ECONOMIC DISCRIMINATION1

 The FCNM marks a many-fold milestone in setting higher the 

multilateral treaty on minority rights; b/ fundamental in nature, minority 
rights are an integral part of the international protection of human rights; 
c/ the introduced second level of anti-discrimination standards includes in 
many cases additional rights for the persons belonging to minorities; d/ by 

-

The article sets out differences in rational accommodation as a non-dis-
crimination policy in Canada and EU law respectively, in order to discuss 
diverging approaches between the FCNM comprehensive understanding of 
the protection against discrimination and the rational accommodation of 
intercultural identities of migrants in the EU. Nowadays, state constitutional 
politics must build on the states’ international legal obligations to guarantee 
to all those living within its territory regardless of their citizenship status 
a non-discriminatory protection of their fundamental rights. 

Key words: Discrimination, National Minorities, Participation Rights

lb@lbasta.com

Trends 
in social cohesion



1. The Context and Emerging Issues: Contested 
Fields of Trans-Cultural Communication 



L. BastaFleiner | str. 19-36

pouvoir 
constituant 3



acquis
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2. FCNM Participation Rights – an Important Step towards European 
Legal Framework against Social and Economic Discrimination 

2.1. Legal Nature and the Importance of the FCNM 6



2.2. Participation is inclusive and covers 
cultural, economic, social and public life
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2.2.3. Foundational Nature and Contextualised 
Approach: Articles 3, 4 and 6



“
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” 

9
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2.2.4. Full and effective equality means 
positive measures and the obligation of a result

11



as such

2.2.5. Participation in public affairs – not goal in itself, but 
an instrument to effectively prevent social and economic 
discrimination on the basis of cultural identity



L. BastaFleiner | str. 19-36

31

3. Outlook
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10 Years of Protecting National Minorities and Regional and 
Minority Languages



L. BastaFleiner | str. 19-36
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4. Concluding Observations

s
s
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Cultural Rights and Minority Rights: A European Experiment

The Rights of Mi-
norities, a Commentary of the FCNM
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Dr Lidija R. Basta Flajner,

Redovni profesor Univerziteta u Friburu, Švajcarska (u penziji)

Prava participacije prema Okvirnoj konvenciji za zaštitu 

suzbijanje socijalne i ekonomske diskriminacije

Rezime

-

-

kanadskog koncepta, koji je sveobuhvatniji, i od standarda EU. Iako se pozitivno-
pravne mere, usmerene ka promovisanju delotvorne i potpune jednakosti pripadnika 

-

konkretnih rezultata).

-

-

-



kojima nije priznat status nacionalnih manjina. 

diskriminacija, nacionalne manjine, participaciona prava.
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, 

za uporedno pravo, Beograd1

PRAVNE OSNOVE I OKVIRI ETNIČKI ZASNOVANE 
NETERITORIJALNE AUTONOMIJE

Apstrakt:

1. Uvod



2. Pojmovni spektar

per negationem

personalna i kulturna 
autonomija



39

perosnalnom autonomijom

personalna autonomija

Kulturna autonomija

funkcionalne i administrativne 
autonomije

3



soft law



9

. 
 

 

11



obavezna

4. Unutrašnje pravo i NTA

ne podrazumeva 

pojedinca neodvojivo je povezan sa objektivnim kriterijumima relevantnim za njegov identitet“ 
– 



 

(decision-making powers

4.1. Uporednopravna rešenja

13





organizacija 
ustanovljena na osnovu zakona putem demokratskih izbora koja deluje kao pravni 

samostalno upravljanje nacionalnim (manjinskim) javnim poslovima koji spadaju 

nivou.  

19

kolektivno nacionalno pravo koje se ogleda 
kroz rad samouprave nacionalnih zajednica.- 





Svenska Finlands Folkting



31

33



39

pravo



pravno lice48 



prava na samoupravu

pojedina 

, 
sui generis 



.
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International Journal on Minority and Group Rights

International 
Journal on Minority and Group Rights

Anali Pravnog fakulteta u Beogradu

Demokratija i 
nacionalne manjine

Ustavno pravo

National-Cultural Autonomy and its Contemporary Critics

 Journal on Ethnopolitics and Minority Issues in Europe. 

International 
Community Law Review



Revus

National-Cultural Autonomy 
and its Contemporary Critics

The New Politics of Europe

Journal on Ethnopolitics and Minority 
Issues in Europe. 

International Journal on Minority and Group Rights

International Journal 
on Minority and Group Rights

 
Journal on Ethnopolitics and Minority Issues in Europe  

International Journal on Minority 
and Group Rights

The Rights of Minorities, A Commentary on the 
European Framework Convention for the Protection of National Minorities



Research Associate, Institute of Comparative Law, Belgrade

The Legal Grounds and Framework of Ethnicity-
Based Non-Territorial Autonomy

Summary

In this paper, the author analyzes the legal foundations and framework of ethnicity-
based non-territorial autonomy in international, comparative and domestic 
law. The non-territorial autonomy (NTA) is considered to be an appropriate 
institutional solution for ensuring minority participation in public affairs even 
though international law does not provide clear guidelines for its establishment. 
After analyzing the comparative law and the national legal solutions on this issue, 
the author concludes that the cultural autonomy is a constitutionally acceptable 

constitutional limitations and inherent antinomy.

 non-territorial autonomy, cultural autonomy, functional autonomy, 
national minorities, national councils
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, L.L.D.
Full Professor, Faculty of law,
University of Ljubljana, Slovenia1

SERVICE ABROAD IN CIVIL AND COMMERCIAL 
MATTERS – FROM THE HAGUE CONVENTIONS 

TO THE EU 1393/2007 REGULATION

Abstract: Protection of national sovereignty is no more the major concern 
in the system of cross-border service of documents. What is gaining on 
importance is the protection of fundamental rights and legitimate expecta-
tions of litigants, whereby proper balance must be struck between the com-

the “language, which the addressee understands” the Regulation lowers the 
requirements applied in traditional regimes of cross-border service of judici-

does not contribute to legal certainty and predictability. The same applies 
to the CJEU’s departure from the traditional view that states are free to 
implement various methods, which make service abroad unnecessary. 

Service of process, civil procedure, EU law, fair trial, language 
of judicial documents, judicial co-operation 

1. Introduction



 , 

3



see infra

2. An outline of methods of service 
pursuant to the Regulation No. 1393/2007

huissiers de justice



3. Languate guarantees in the Regulation No. 1393/2007

3.1 General remarks



9



3.2 The standard of »understanding the language« 
concerning natural persons and legal entities 

11



Trstenjak

13

lingua franca



3.3 Party autonomy concerning the language of service of documents? 

Weiss 

(



19

(



3.4. Translation of annexes to a document?



4. Service abroad – is it necessary at all? 

4.1 Fictitious domestic service instead of service abroad

Scania Finance remise au parquet.

 v.



ere there is occasion to transmit a judicial or extrajudicial 
document for service abroad

4.2 The CJEU judgment in the Alder case



Alder

Kodeks postepowania cywilnego

Bot

31

33

in 
casu



Bot,

Mund & Fester

39



4.3 Some critical remarks

remise au parquet



per se



5. Conclusion

References

Europäisches Zivilprozessrecht

Party Autonomy. Del Lege



Human Rights in the 
Centre

Zeitschrift für Zivilprozess.

IPRax

Practical handbook on the operation of 

extrajudicial documents in civil or commercial matters

Zivilprozess

EU-Zivilprozessrecht

Studia in Honorem Pelayia Yessiou–Faltsi

Pravdni postopek – zakon s komentarjem



Redovni professor Pravnog fakulteta,
Univerzitet u Ljubljani, Slovenija

Rezime

-

sudskih dokumenata, sudska saradnja.
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Redovni profesor Pravnog fakulteta,

O PRIMENI HAŠKOG PROTOKOLA O MERODAVNOM 
PRAVU ZA OBAVEZE IZDRŽAVANJA U MEĐUNARODNOM 

PRIVATNOM PRAVU REPUBLIKE SRBIJE1

zakona sa propisima drugih zemalja (1982) i otvoreno pitanje sudbine 

njegove primene.  

1. Uvod 

 
  



3

drugog

godine. 

2. Primena Protokola

ratione temporis
za period

a contratio



U pogledu predmeta ratione materiae

postojanje 

Princip univerzalne primene 

„Izuzetak“ od pravila univerzalne primene

Sl. glasnik RS, 

Sl. 
list FNRJ – dodatak



 
9  

 11   
 13

Prva
sve

Druga

Sl. list FNRJ – dodatak, 

Sl. list SFRJ – dodatak Sl. list 

Sl. list FNRJ – dodatak

Sl. list FNRJ – dodatak

Sl. list SFRJ – dodatak

Sl. list SFRJ

Sl. list FNRJ

 
ugovori



posebna pravila

3.1. Opšte pravilo 

Prvo
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Drugo
poverioca

apstraktan
konkretnom

3.2. Posebna pravila za pojedine kategorije poverilaca

najpre
zatim

krug privilegovanih 
poverilaca  



(2)

lex fori

lex fori

lex fori
in favorem 

creditoris

favor creditoris



lex 
fori,  lex nationalis communis

lex fori, lex nationalis 
communis.

uvek
lex 

fori lex nationalis communis. 
poverilac

prvi drugi

sui generis

Mutatis 
mutandis



posebna pravila o odbrani

 Prvo  osim

Drugo
 ne postoji

i na osnovu 

lex fori



3.4. Izbor merodavnog prava

 – 

 . „procesnopravni sporazum“

lex fori

nezavisno od 



 

o obimu primene merodavnog 
prava

sva 



 

samo u obimu
dejstva

 

bilo  ili strano 

kao i svaka 

(„clean break“
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Literatura

L’arbre de la méthode et ses fruits civils - 
Recueil de travaux en l’honneur du Professeur Suzette Sandoz 

Zbornik 
Pravnog fakulteta u Novom Sadu. 

 

Sl. glasnik RS, 
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On the Application of the Hague Protocol on the Law 
Applicable to Maintenance Obligations in Private 

International Law of the Republic of Serbia

Summary

This article deals with the Hague Protocol on the Law Applicable to Maintenance 

and it entered into force on 1st August 2013. The recognition of this international 

existing bilateral contracts which are binding for the Republic of Serbia have also 
been voided. 

In this article, the author analyses the legal solutions envisaged in the Hague 

underlying this article is to make the legal practitioners more familiar with the 
Protocol provisions and their prospective implementation. It is important because 
the envisaged legal solutions are substantially different from the earlier solutions; 
upon a detailed comparison of some former and new solutions, legal practitioners 

The author also emphasizes the importance of the fact that, as soon as the Protocol 

 maintenance obligations, applicable law, the Hague Protocol on the 



Rad primljen: 30.09.2013.

Redovna profesorka Pravnog fakulteta,

FEMINISTIČKA KRIMINOLOGIJA: TEORIJSKI OKVIR 
O RODNIM OBELEŽJIMA KRIMINALITETA1

Apstrakt:

 ostala van 

 u 



1. Uvod
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3





w
w





4. Osnovna pitanja mainstream kriminoloških 

kriminalci

 (the gender-ratio of crime)



zakona 
rodni kriminalitet

The 
Gendering the Violent Delinqency

(within gender
(across gender)



Sexed Work“
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Against our will: Men, Women and Rape

Women as Survivers, 

Feminism and Criminology.

Women’s Pathways to Felony Court: Feminist Theories of 
Lawbreaking and Problems of Representation

Criminology at the Crossroods: Feminist Reading in 
Crime and Justice

Just Every Mother’s Angel

Kriminologija

Das Rätsel Kriminalität

Das Weib als Verbrecherin und 
Prostituirte

Women on the Edge: Crack Cosaine and the Changing 
Contexts of Street-Level sex Work in the New York City

Sexed Work: Gender, Race and ressistance in a Brooklyn Drug 
Market,

The Status of Feminist Theories in Criminology. 
Taking Stock – the Status of Criminological Theory



Gender, Social Network’s and Residential Burglary

Uvod u 
rodne teorije(

Kojeg roda je sigurnost

The Gendering of Violent Delinquency

Gender and Power

Untersuchungen zur Kriminalität der Frau, 

Battered Women and Learned Helplessness

Duing Difference

Preface



A Theoretical Framework on Gender-based Crime

Summary

primarily sought to emphasize the lack of feminist explanations in criminology, 
feminist examinations of women’s criminality and victimization. The basic 
task of feminist criminology was to make women visible in criminological and 
victimological researches, which were supposed to be “about women, done by 
women and for women”. Biological determinism, which promoted the relationship 
between innate biological traits of women and women’s criminality within the 

the theory of feminist empiricism and standpoint feminism, which based their 
conclusions on the experience of women, primarily in relation to their victimization 
(sexual delinquency, marital violence). By using Foucault’s analysis of power, 
feminist-oriented criminologists have highlighted that different strategies for the 
oppression of women’s bodies (ranging from ideological images of femininity in 

paramount importance in maintaining hierarchical social relations. The feminist 

over time and extended to examining criminality in terms of the issues of gender, 
race, age, nationality, religion, physical abilities, sexual orientation and other 
differences which can serve as a basis for discrimination. Further development 
of feminist criminology is aimed at informing a wider public about its basic 
tenets, particularly in relation to the victimization of women, as well as its wider 
application in the police, prosecution, courts and other institutions dealing with 
women’s criminality and the protection of female victims of violence. 

 feminism, criminology, gender approach, criminality, criminalization, 
victimization
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Redovni profesor Pravnog fakulteta,

, 
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O ISTINI U KRIVIČNOM POSTUPKU
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na osnovu kojih nastaju, menjaju se i prestaju pravni odnosi

premissa minorr

postoji ili ne postoji





3

stanje stvari. 

ma te ri jal ne 

prav no re le vant no



.

sredstvo 



. 
jedino ono za 

(utvrdio) da postoje;
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in 
dubio pro reo.

sud izvodi na predlog

 





ius 
puniendi



Literatura

Ju go sla ve knji ga II

Na a zakonitost
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II. Teorija prava
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Reforma u stilu „jedan korak napred – dva koraka nazad. 



On the Truth in Criminal Procedure

Summary

Resolving the issue of truth in criminal procedure presupposes the appropriate 
normative framework for establishing facts. In this paper, the authors primarily 
analyze the theoretical concepts pertaining to establishing facts in criminal 

as being incomprehensive since they do not include some important legal facts 
other than the determinative ones. In this context, the authors consider that, in 

to adopt the notion of legal facts from the general theory of law. In the second 

accurate information by using the available sources of information) is the essence 

(establishing facts/factual grounds) and analyze the standpoints contained 
in the general theory of knowledge as well as in the criminal procedure theory. 
Further on, the authors review the theories dealing with the types of facts which 
are to be established in the criminal proceedings and subsequently focus on the 
participants in the process of establishing facts or factual grounds, considering 

Between the monistic and the pluralistic theory, the authors favor the former, 
considering that the only facts which are relevant in the procedural reality are 
those established by the competent court and explicitly started in the court 
decision. After confronting the arguments of these two largely opposed theoretical 

the truth) in the criminal procedure. Towards the end of the paper, the authors 
examine the legal framework for establishing the truth in criminal procedure. 

(inquisitorial) criminal procedure distinguished by prominent public law features, 
where the court is obliged to investigate/examine the facts and establish the truth 



about the criminal event, which is the basis for ius puniendi; the second one is the 
adversarial procedure, whose objective to resolve the parties’ dispute in the course 
of a fair proceeding rather than to establish the truth. In this context, the authors 
criticize Serbian law-makers for expelling the concept of truth from the criminal 
procedure.

Key words
inquisitorial procedure
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Redovni profesor Pravnog fakulteta,

 

ZAŠTITA CIVILNOG STANOVNIŠTVA 
OD POSLEDICA NEPRIJATELJSTAVA U 

MEĐUNARODNOM HUMANITARNOM PRAVU1

Apstrakt

ili ih je na toj teritoriji zateklo izbijanje neprijateljstava. U drugu kategoriju 

kategorija obuhvata internirane civile na neprijateljskoj ili okupiranoj 
teritoriji koje je strana u sukobu uputila u posebne logore gde prinudno 

 zoranr@prafak.ni.ac.rs



1. Uvod

3
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2. Pojam civilnog stanovništva i oblici zaštite



3. Opšta zaštita civilnog stanovništva
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9







3.3. 



11

4.2. Civili na okupiranoj teritoriji
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4.3. Internirani civili
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Protection of Civilians from the Effects of Hostilities 
in International Humanitarian Law

Summary

Depending on the nature of vulnerability of the civilian population, International 
Humanitarian Law (IHL) provides general protection against the effects of 
hostilities and special protection in case of falling under the power of the enemy.

The general protection covers the entire civilian population of all the parties 

themselves in and without any discrimination as to race, nationality, religion or 
political beliefs. General protection applies to all situations where the civilian 
population is vulnerable to hostilities, and it is aimed at alleviating the suffering 
brought by war. In order to provide effective protection against the consequences 
of hostilities, IHL envisages the establishment of special protected zones, prohibits 
attacks against civilians and civilian objects, introduces precautionary measures 
before attacks and against the effects of attacks, and recognizes the right to 
humanitarian assistance.

Civilians located in the territory ruled by a hostile power enjoy special protection 
because of their higher level of vulnerability to threats, blackmail and other forms 
of arbitrary treatment. This protection applies to a variety of situations where 
civilians have fallen in the power of the enemy, and it encompasses three categories 

who were residing on the territory of the hostile power and who were caught there 
at the outbreak of hostilities. The second category includes civilians living in the 
territory of their own country who have fallen under the power of the enemy forces 

effective control. The third category includes civilian internees in the enemy or 
occupied territory who were detained in special internment camps by one of the 

of war.

Key words: civilian population, civilians, protection, hostilities, occupation, 
internment, protected zones, prohibited attacks, precautionary measures, 
humanitarian aid
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RECEPCIJA VIZANTIJSKOG PRAVA U 
NAJSTARIJEM SLOVENSKOM PRAVNOM 

ZBORNIKU ZAKON SUDNJI LJUDEM1

 Na konkretnom primeru uporedne analize jednog slovenskog 
pravnog zbornika (Zakon sudnji ljudem, iz druge polovine IX veka) i 
jednog vizantijskog pravnog zbornika (Ekloga, iz prve polovine VIII veka), 

dela (u odnosu na kazne koje propisuju analogne odredbe Ekloge) i 

: Zakon sudnji ljudem, Ekloga, slovensko pravo, vizantijsko 
pravo, recepcija prava, Bugarska, Vizantija, rani srednji vek.

1. Uvod





2. Pravne norme zbornika Zakon sudnji ljudem koje su preuzete iz Ekloge

3
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Reception of Byzantine Law in Zakon sudnyi lyudem, 
the earliest Collection of Slavonic Laws

Summary
This paper is a result of the author’s comprehensive research on the impact 
of Byzantine law on the early Slavonic law in the Slavic states neighboring the 
Byzantine Empire. The subject matter of analysis is the content of 19 articles of 
Zakon sudnyi lyudem (Court law for laity), the earliest collection of Slavonic laws 
which is believed to originate from the second half of the 9th century. Even though 
this collection of early Slavonic laws comprises a total of 32 articles, these 19 
articles are particularly interesting because their content was a result of reception 
and further adaptation of respective articles contained in the Byzantine Code 

th century. In the course 
of reception of the Byzantine legal norms, the editors of this early Slavonic legal 

criminal (penal) law.

Upon a comparative analysis of the contents of respective provisions contained in 
the Byzantine Ecloga and the Slavonic legal document Zakon sudnyi lyudem, the 
author has noted two prominent tendencies underlying the process of reception 

that the punishment for some criminal offences in the Slavonic collection of laws 
were relatively more lenient than those contained in the respective articles of the 
Byzantine Ecloga; thus, instead of the cruel punishment involving the mutilation 

perpetrator) which was prescribe in the Ecloga, the editors of the Slavonic legal 

second prominent tendency was that the editors of the Slavonic legal document 
amended the traditional types of criminal sanctions by introducing a corpus of 
ecclesiastical law penalties and penances (such as: long-term fasting which could 
last for years; temporary prohibition of attending church services or taking part in 
the Divine Liturgy; prohibition of receiving the Holy Communion; etc.) The latter 



norms received and adopted from the Ecloga, particularly given the fact that none 
of the provisions in the Byzantine code contained any form of punishment which 
was within the jurisdiction of ecclesiastical (canon) law. 

Key words: Zakon sudnyi lyudem, Ecloga, Slavonic law, Byzantine law reception 
of law, Bulgaria, Byzantine Empire, early Middle Ages
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AUSTRIJSKI MODEL POMOĆI I PODRŠKE DETETU 
U POSTUPKU ZA UREĐIVANJE RODITELJSKOG 

STARANJA I LIČNOG KONTAKTA1

  

sumarni pregled reformi austrijskog zakonodavstva u oblasti roditeljskog 

U tom kontekstu razmotrena je procesna delatnost koju sud preduzima 

koje se sud oslanja prilikom preduzimanja ove delatnosti. 

sud, Kinderbeistand, Besuchsbegleitung, Familiengerichtshilfe. 
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3.1. Sumarni pregled normativnih izmena u domenu roditeljskog staranja

  
Saveznog 

13

Standards with Comments for Guardians Ad Litem in Missouri Juvenile 
and Family Court Matters. 



Saveznog zakona o reorganizaciji 
roditeljskog staranja o deci
(Kindeswohl

Konvenciju UN o pravima deteta 
Evropsku konvenciju o ostvarivanju prava deteta,

Saveznog zakona 

19

Zakona o izmenama 
zakona o roditeljskom staranju nad decom ,20

21 u sudskim postupcima, 

Gemeinsame 

National report Austria

Bundesgesetz zumSchutz vor Gewalt in der Familie

KindschaftsrechtsÄnderungsgesetz, BGBl. 



.

stvarima

Zakona o izmenama i dopunama propisa koji se odnose na roditeljsko staranje 

bili diskriminatorni.26

U

.

Bundesgesetz über Mediation in Zivilrechtssachen



Familiengerichtshilfe

Besuchsrecht
Persönlicher Kontakt

Familiengerichtshilfe

Familiengerichtshilfe 
infra

Familiengerichtshilfe
Familiengerichtshilfe

Familiengerichtshilfe



31

33

Guide-lines 
of the Committee of Ministers of the Council of Europe on child friendly justice

.



Kinderbeistand”

Report on Survey 
on the national systems of children’s legal representation.



39

Jugendwohlfahrtsträger
Familiengerichtshilfe



Besuchsbegleitung”

Jugendwohlfahrtsträger Zakonom  



Familiengerichtshilfe
Familiengerichtshilfe

Familiengerichtshilfe

Familiengerichtshilfe
Familiengerichtshilfe

4. 

Familiengerichtshilfe

Familiengerichtshilfe

Familiengerichtshilfe



Kinderbeistand”
Besuchsbegleitung”
Familiengerichtshilfe

Literatura

Änderungen im Kindschafts- und Namensrecht,

Scheidung und Scheidungsreform.

European Family Law in Action: 
Volume III, Parental responsibilities.

Guidelines of the Committee of Ministers of the Council of Europe on child friendly 
justice

.

Examples of good national practices on childfriendly justice – Austria

Bürgerliches Recht, Band V, Familienrecht, Zweite, 

,  Joint Custody after Divorce: Austrian Experiences.



Zbornik 

National report Austria

.

The Austrian model of the Children’s Assistant (Kinderbeistand). 
Providing .

zakonodavstvu

.), 



Pressemitteilung: Neues Sorgerecht nimmt gesellschaftlichen Wandel auf

Principles of European family law regarding parental responsibilities.

The Voice of the Child in Divorce, Custody and Access proceedings

Parental Responsibilities - National report: Austria, Commission on 
European Family Law.

Standards with Comments for Guardians Ad Litem in Missouri Juvenile and Family 
Court Matters. [

.

Zbornik Pravnog fakulteta u Zagreb.

Electronic Journal of Comparative Law. .



The Proceeding for Regulating Parental Custody and 
Personal Contact with the Child in Austrian Law

Summary

In the past few decades, Austrian Family Law has encountered a complete 
transformation. The change has ensued from the altered perception of childhood, 
parenthood and other social factors, from the need to implement the international 
standards on human rights and the rights of the child, as well as from the 
obligation to transpose the EU law into the national legislation and to keep up 
with the contemporary developments in the European Family Law. In the past 

and improved the legal position of the child. Within the latest legal intervention 
in 2013, Austria has abolished almost all differences between legitimate and 
illegitimate children, and joint custody has become the predominant form of 
parental custody. Furthermore, the legislator has instituted special mechanisms 
aimed at providing for proper court intervention in cases of crisis and/or 

instruments is the non-litigious proceeding for regulating parental custody and 
personal contacts between the parent and the child, which is regulated by the new 
Austrian Non-Contentious Proceedings Act of 2003. By adopting this Act (which 

thorough reform of its non-litigious procedural legislation and harmonized the 
national legislation in this area with the international fair trial standards. 

that the child over the age of 14 has been given a procedural capacity; moreover, 
for the purpose of ensuring the child’s effective participation in the proceeding, 
the legislator has prescribed the appointment of the child support person 
(Kinderbeistand), who provides support and assistance to the child throughout the 
proceeding in exercising the right to be heard and the right to freely express his/her 
opinions and needs/wishes. There is also a special service (Familiengerichtshilfe) 
which specializes in providing assistance to family courts; at the request of the 
family court, this service may collect facts, assist parents to come to a mutual 



agreement and give its professional opinion on related matters. The non-litigious 
court is authorized to issue an interim decision on temporary custody and/
or personal contacts with the child; after a six-month period of supervision, the 

Key words: child, parental custody, personal contact, procedural rights of the 
child, court, Kinderbeistand, Besuchsbegleitung, Familiengerichtshilfe
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ULOGA I ZNAČAJ FISKALNIH PRAVILA U 
STABILIZACIJI JAVNIH FINANSIJA

savremenim kriznim uslovima.
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the Stablization of Public Finances

Summary

not only on the observance of these rules but also on the general economic situation 
and the institutional framework governing their application. As a new budgetary 

with the economic harsdship, some states have suspended the application of these 

policy more transparent. 

of application of these rules, experience shows that states are (on the average) 

Key words
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MEĐUNARODNA KRIVIČNA DELA U RIMSKOM STATUTU1

Apstrakt: 

1. Osnivanje ad hoc tribunala2
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International Crimes in the Rome Statute

Summary

into force on 1st

branch of criminal law – International Criminal Law. International Criminal 
Law, as a system of legal rules contained in the documents of the international 
community and national (internal) criminal laws of individual states, envisages 
criminal liability and punishment for a vast number of international crimes. These 
crimes include acts of breaching war laws and rules of warfare (envisaged in 
International Humanitarian Law), and acts of causing harm or endagering peace 
among nations and the security of mankind.

The Court has jurisdiction in the crime of genocide, crimes against humanity, 
war crimes and the crime of aggression. In the international law as well as in the 
national legislations, the perpetrators of these criminal acts are subject to most 
severe penalties and measures of punishment known in the criminal law today. In 

jurisdiction of international criminal court (supra-national) authorities, such as 
the international military tribunals of Nuremberg or Tokyo, the Hague tribunal, 
the International Criminal Court established under the Rome Statute, etc. In this 
paper, the author has explored the notions and characteristics of international 
crimes within the jusridiction of the International Criminal Court envisaged in 
the Rome Statute. This study is aimed at providing a comprehensive analysis of 
substantive characteristics of these criminal offences, which are also envisaged in 

 International Criminal Law, crime, Rome Statute, International 
Criminal Court, criminal liability, penalties
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kao penitencijarne ustanove, veoma stari, bande u zatvorima su relativno 

posebnom strukturom, koja je uglavnom ista. Poseban predmet analize je 

prelivanja nasilja i kriminalnih aktivnosti van zatvorskih zidina. Drugim 
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Darko Dimovski, LLD

Prison Gangs in the United States

Summary

Relying on Johnson’s typology aimed at measuring the inmates’ adjustment to prison 
life, the authors explore the phenomenon of prison gangs and how their behavior 
is shaped by the prison setting. The authors note that the basic reasons for the 
emergence of prison gangs are the prisoners’ personality, their way of adapting to 
the prison conditions (“prisonization”), their resistance to adapt to prison life as 
well as their reliance on the prison routines. Given the fact that there is no univer-

-
rity of prison gangs include convicts of the same race and ethnicity while the gang 
“membership” is exclusively limited to men. In this paper, we will explore the most 

Black Guerrilla Family, etc.

-
chy, which largely follows the same pattern in a vast majority of gangs. The head 
of the gang is the leader (commander-in-chief), who is in the hierarchical chain 
of command followed by his inferiors: the deputy (second-in-command), regional 
generals, lieutenants, sergeants and soldiers. In prison, gang members use different 
forms of communication, the most common of which are coded messages. Some re-
searchers believe that prison gang members also communicate by means of tattoos 

and ethnicity are the main causes of attacks on rival gang members. Thus, street 

authors elaborate on the nexus (correlation) between prison gangs and street gangs.

prison gangs
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ODGOVORNA LICA PO OSNOVU GARANCIJE ZA 
ISPRAVNO FUNKCIONISANJE PRODATE STVARI1

 Garancija je noviji pravni institut, koji se javlja tek u drugoj 
polovini 19. veka. Nastao je u uslovima razvijene podele rada gde se u 

i u srpskom Zakonu o obligacionim odnosima, autor  ocenjuje kao 

 garancija, odgovornost, prodavac, trgovac, kupac.
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Responsible Persons on the grounds of the Warranty of Operability 

Summary

in the sold goods. There are different approaches to regulating this legal issue. 

who issues a warranty for the produced goods and is thus obliged to provide the 
manufacturer’s warranty to the buyer/consumer. The second approach is based 
on the seller’s responsibility because, under a special statutory “guarantee clause”, 
each seller assumes the obligation to guarantee the operability of the sold goods 
(the merchant’s warranty), which is extended to all the way down to the end-user 
(customer). The intention of the third approach is to combine the advantages of 
the previous two. Therefore, this approach implies the liability of the manufacturer 

Protection Act (2011), which designates the merchant as the only responsible 
person who may be liable on the grounds of a warranty of operability. Thus, this Act 
diminishes consumer protection by providing fewer consumer rights as compared 

Key words: warranty, liability, seller, merchant, consumer, buyer
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DIZAJN U FUNKCIJI MODE2

Apstrakt: Dizajniranje upotrebnih predmeta predstavlja veoma staru 

(kreatori), koji diktiraju modu i preko podanika mode ostvaruju svoje 

 
: industrijski dizajn, modni dizajn, moda, odevni predmet.

1. Industrijski i modni dizajn
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2. Fenomen mode i modnog izraza
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3. Nastanak i razvoj modnog dizajna
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4. Vrste modnog dizajna
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5. Sumarna razmatranja
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Design in the Service of Fashion

Summary

Designing industrial objects is a very old human activity. However, the concept 
of design was developed much later. Nowadays, design is an important factor in 
producing objects for human use. Given the fact that design implies intellectual 
creations, they enjoy legal protection in three ways: as an industrial property right 
(in the form of industrial design), as an original work of art, and on the grounds of 
unfair competition.

There are different kinds of design and each kind has its place and importance in 
economic activities. In this paper, the author focuses on fashion design, which has a 

people. However, fashion is much more than that: it is a form of art, a system of 
signs as well as a means of communication among people.

Fashion design is the most important but not the only factor which is in the service 
of fashion and fashion trends. In other words, the fashion industry could not 
actually exist without designing practical clothing items.

Fashion is constantly and cyclically changing. In the post-industrial society, 
fashion has attained new dimensions and features. It is increasingly becoming 
a cult phenomenon and a status symbol of certain groups of people. Apart 
from design, there are many other subjective and objective factors that exert a 

extremely important impact on fashion but the role of fashion designers in the 
fashion industry seems to be much more prominent than the impact of design or 
all other factors, even in cases where the quality of design should actually yield a 
different outcome. 

Key words: industrial design, fashion design, fashion garment
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DA LI SRBIJA TREBA PRISTUPITI 
KONVENCIJI O KASETNOJ MUNICIJI?1

Apstrakt: Kasetna municija se sastoji iz metalnog kontejnera i velikog broja 

godine je usvojena Konvencija o kasetnoj municiji. Konvencija zabranjuje 

: kasetna municija, Konvencija o kasetnoj municiji, Republika 
Srbija.
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5. Srbija i Konvencija o kasetnoj municiji
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Should Serbia Accede to the Convention on Cluster Munitions?

Summary

Cluster munitions (cluster bombs) are complex weapons consisting of a metal 
container and a number of individual explosive submunitions (bomblets). The 

rockets, but cluster munitions can also be dispersed or released from dispensers 

and have wide area effects, cluster munitions cause serious harm to civilians, not 
only during the attack but also years later. 

The Convention on Cluster Munitions was adopted in 2008 with an aim to 
reduce the damage and detrimental consequences of these inhumane weapons. 

obligations on the State Parties. The most important obligations pertain to the 
prohibition of using cluster munitions, destruction of stockpiles, clearance of 
contaminated areas and destruction of explosive remnants of cluster munitions, as 
well as the obligation to provide adequate assistance to cluster munitions victims. 
Additionally, the Convention imposes obligation on State Parties to cooperate and 
assist one another in the process of meeting these obligations. 

Even though Serbian representatives actively participated in the negotiations 
preceding the adoption of the Convention on Cluster Munitions, the Republic of 

to cluster munitions in a number of ways. First of all, Serbia is one of the states 
that still have stocks of cluster munitions, which were actually used in late 1990s. 

bombs was dropped in multiple locations, the result of which was a substantial 
number of human victims and contamination of urban and rural areas. In the 
process of deciding whether Serbia should accede to the Convention on Cluster 
Munitions, these facts must be taken into account. In particular, we should consider 

once given the status of a State Party to this treaty. 

 cluster munitions, Convention on Cluster Munitions, Republic of Serbia
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Constitutional Review of EU Law

Summary

national legal order and the EU legal order, the main question in this article 
is whether constitutional courts of the EU member states can perform the 
constitutional review of EU legal acts. In general, the EU law and the national law 
of a member state are two autonomous legal orders. The Court of Justice of EU 
decides on the validity of the EU law whereas the national constitutional court 
decides on the constitutionality of the national legal order. In general, neither 
can the Court of Justice decide about the national law nor can the constitutional 
court invalidate the EU legal acts. Yet, given the supremacy of the constitution 
and the obligation of the EU to respect the constitutional identity of its member 
states, constitutional courts of member states can, under some restrictions and 
in exceptional circumstances, perform the constitutional review of EU legal acts. 
In such cases, the constitutional review of EU acts is aimed at protecting the 
division of competences between the EU and the member state (ultra vires review), 
protecting the fundamental constitutional principles that are essential for the 
constitutional identity of the state, or protecting the fundamental rights. If the 
constitutional court declares an EU legal act to be unconstitutional, it cannot be 
implemented in the national legal order. The constitutional court’s decision does 
not affect the obligation of the member state to observe the EU law and to ensure its 
implementation. The legal anomaly that has emerged from the unconstitutionality 
of the EU legal act has to be resolved in the national legal order in the way that 
preserves the constitutionality but also ensures implementation of the EU law. 

constitutional amendment. 

 constitutionalism, constitutional court, constitutional review, 
European Union, ultra vires act, constitutional identity
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Characteristics of Amicable Agreement in Bankruptcy 
Proceedings under the Ukrainian Bankruptcy Law 

Summary

In this article, the author provides a theoretical study of the amicable agreement in 
bankruptcy proceedings. This issue is regulated in the latest Ukrainian Bankruptcy 

the legal regulations of this issue and proposes some solutions aimed at improving 
the regulatory framework of the amicable agreement bankruptcy proceedings.

 

 amicable agreement, bankruptcy, insolvency, bankruptcy proceeding
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Special Features of Building Permits Issuing Procedure

Summary

The paper presents research results obtained by applying the standard corpus of 
legal methods, such as dogmatic, normative, teleological and axiological method. 

-
tion permits as a special type of administrative proceedings, and, second, to show 

The authors have grouped the provisions of the Planning and Construction Act into 

Act. These units are: issuing authorities; parties in the process of issuing building 

and legal remedies. Some problems were dealt with separately: special cases of 
construction, or construction works without obtained building permit, and con-
struction of buildings and works that do not require building permits.

The paper proves that the Planning and Construction Act is a relatively well-for-
med and coherent system but that it is necessary to adjust the procedure of issu-
ing building permits to the importance of objects that they going to be built. The 
authors conclude by stating that the problems in this special administrative area 
arise from the so-called accessory procedures, and that it is necessary to simplify 
the legal regime of urban planning and reduce the role of public enterprises in the 
process of obtaining building permits. To achieve this goal, it is necessary to change 

to introduce “one-stop shop” system for issuing building permits and to provide the 
capable local governments with more responsibility in this area.

Key words: special administrative procedures, ministry in charge of construction, 
local government, public enterprises
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Ancient Russian Towns as a Social Framework for 
the Development of Private Law

Summary

In this paper, the author points out to the importance of the gradual establishment 
and evolution of the ancient Russian medieval towns as an important precondition 
for the development of private law. In the medieval European societies, that was 

of goods for money existed in many towns. The craftsmanship and trade were 
highly developed as early as the 9th and 10th century. All major ancient Russian 
towns were linked by the important trade route leading from the Northern Sea to 
Constantinople. The internal development of these towns also contributed to the 
gradual establishment of economic grounds that preconditioned the development 

capital cities of Kiev and Moscow, the most important ancient Russian towns were 
Novgorod and Pskov.

Key words: ancient Russian towns, private law, feudalism, craftsmanship, trade, 
Middle Ages.
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The Legal Consequences of Breaching the Legal Form of Contract

Summary

In this paper, the author discusses the legal consequences stemming from the 

legislation, the doctrinal heritage and the abundant case law, the author concludes 
that the traditional principles of contract law on nullity (ensuing from the breach 
of the ad solemnitatem form of contract) must be adapted to the special regime 
governing the consequences of nullity. These particularities are reflected in a series 
of rules which are (in principle) inherent only to formal contracts; some of these rules 
necessarily lead to restitution as a regular legal consequence of nullity while others 
prevent the termination of contract (by means of convalidation and conversion). 
Given that the legal form is an instrument which is always aimed at protecting 
certain private or public interests, this objective is used as the essential criterion for 
determining a relevant sanction for the violation of formalities. However, in case of 
breaching the legal form of contract which is undoubtedly aimed at protecting the 
public interest, the breach of legal form does not encroach on the basic principles of 
the public policy, which is the case in forbidden contracts. Consequently, it implies 
that the most serious civil law sanction (confiscation) is inapplicable. 

Key words: ad solemnitatem form, nullity, restitution, nemo auditur, convalidation, 
conversion



SUDSKA.PRAKSA



 

Rad primljen: 30.09.2013.

Docent Pravnog fakulteta,

ODNOS USTAVNOG SUDA I REDOVNIH SUDOVA 
- KOMENTAR ODLUKE USTAVNOG SUDA SRBIJE - 1

U radu je analizirana odluka Ustavnog suda Srbije, kojom je 

Time je ponovo otvoreno pitanje odnosa ustavnog suda i redovnih sudova, 
odnosno da li se takvim postupanjem Ustavni sud Srbije dovodi u poziciju 
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Commentary on a Decision of the Constitutional Court of Serbia

Summary

In this paper, the author analyses a decision of the Constitutional Court of Serbia 
on the validity of the Constitutional Court Act provision which envisages that 
judicial decisions of ordinary court are exempt from annulment in the course of 
the constitutional appeal procedure. The Court held that these provisions of the 
Constitutional Court Act are unconstitutional. Although this Constitutional Court 
decision was awarded in the course of the constitutional review proceeding, this 
decision casts more light on the relationship between the Constitutional Court and 
regular courts in constitutional appeal proceedings.

Moreover, this decision provides answers to some questions concerning the 
formal requirements for initiating a constitutional appeal proceeding. Namely, in 

upon the initiative of the Constitutional Court itself, which is quite rare in the 
jurisprudence of this Court. Another peculiarity of this case in that the subject 
matter of constitutional review is the Constitutional Court Act, which ultimately 
implies that the outcome of this proceeding has direct implications on the operation 
of the Constitutional Court.



The Constitutional Court found that the exemption of ordinary courts’ decisions 
from annulment constitutes a violation of the constitutional principle that all 
acts of public authorities are subject to the same general constitutional review 
procedure; thus, the Constitution does not envisage any Constitutional Court 
powers other than those it has already been vested with, nor a different effect 
of the Constitutional Court decisions awarded for the purpose of protecting the 
constitutionally guaranteed rights and freedoms. The Constitution does not 
recognize differences which may be based on the type of a disputed act (in terms 
of the branch of government it has been issued by). Concurrently, the effectiveness 
of the constitutional appeal is diminished because the ordinary courts’ decisions 
are the most common subject matter of constitutional appeal. Moreover, in a vast 
majority of cases, an ordinary court decision is the act of the last resort which may 
be used to remove the violation of some human rights.

The Court assumes that the purpose and objective of the constitutional appeal 
is not accomplished by declaring that there was a violation of a guaranteed 
right but by removing the consequences arising from the established violation 
of the constitutionally guaranteed rights and freedoms, no matter which public 
authority has issued the disputed act. Thus, ordinary courts’ decisions remain 
absolutely “untouchable“ for the legislative and executive authorities but they 
are not “untouchable“ in terms of assessing whether they violate the basic 
constitutionally guaranteed human rights. The Constitutional Court emphasizes 
that its legally vested power to annul the ordinary courts’ decisions does not imply 
a last-instance control over these decisions because the focus of constitutional 
review is not to assess the accuracy of facts or examine how the regular courts 
applied the substantive law but to provide the interpretation of constitutionally 
guaranteed rights.

It remains to be seen whether this decision will contribute to clarifying the relations 
between the Constitutional Court and the regular courts; however, from the aspect 
of human rights protection, it is extremely important to end up the rivalry between 
these courts. The activities of regular courts, which are aimed at providing a 
permanent and on-going protection of human rights, may not be substituted by 
the Constitutional Court activities. The constitutional appeal submitted to the 
Constitutional Court is aimed at providing an “exclusive” protection of human 
rights, and only in exceptional cases can it lead to the annulment of ordinary 
courts’ decisions. Besides, the Constitutional Court is not the “supreme” guarantor 
of human rights because its decisions are subject to the reassessment of the 
European Court of Human Rights. 

Key words: the Constitutional Court of Serbia, constitutional complaint, judicial 
power
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International Jurisdiction in Maintenance Disputes in the Private 
International Law of the Republic of Serbia 

Summary

Although analyzing the rules of jurisdiction in the matter of maintenance 

hand, it would provide for a better correlation with the Hague Protocol on the Law 

have jurisdiction in a larger number of cases. Moreover, de lege ferenda, the control 

of foreign judgments (under the Draft PIL Code) or for the recognition of domestic 

development of the maintenance obligations system in new Serbian PIL is aimed at 
completing the Draft PIL Code and the Hague Conference on Private International 
Law. Therefore, it is realistic to assume that the Serbian Private International Law 
in the matter of maintenance obligations will be harmonized in the nearest future 
with the latest developments on the international scene.

Key words: maintenance obligations, international jurisdiction, 1982 PIL Act, 
new PIL Act Draft
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Summary

The objective element of a donation contract has a great theoretical and practical 
importance because it is a distinctive indication of donation. It is the boundary 

other sorts of needs and goals. The concept is intuitively simple: the donor gives 
something away and receives nothing in exchange. Yet, legal systems are rarely 

the concept of gratuitousness: an absence of consideration (in Common Law), 
a lack of equivalence (in French law); no causal link between performances (in 
German law). The second approach to describing the objective element is to look 
at the effects of donation: the donor gets poorer and the donee gets richer (in 
Roman law). Problems arise when contract does not produce expected results: the 

with charge, gratuitous supply and waste disposal. Some of these concepts are 
discussed in the Draft Common Frame of Reference (DCFR) and presented in this 
paper. The knowledge from related sciences (sociology, anthropology, psychology) 
may be extremely valuable for lawyers dealing with these issues.

gift, donation, equivalence, contract, objective element, DCFR, 
enrichment, impoverishment.
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Assessing the Amount of Compulsory Portion

Summary

In this paper, the author deals with an issue of assessing the amount of compulsory 
portion of compulsory heirs. In particular, the author focuses on considering 
the effects of the inability or unwillingness to succeed, as well as the changes 
in the amount of the legal portions (i.e. the amount of each forced portion). In 
case of indignitas and incapacitas to inherit, as well as in case of renouncing the 
inheritance rights and exeredatio nota causa, the author thinks that the legal 
portions of other legal heirs should be determined under the presumption that the 
heir (who cannot or does not want to inherit) died before the deceased. The institute 
exeredatio bona mente has the same legal effects but the hereditary portion of the 
deprived successor may belong only to his descendants, on the basis of the right of 
representation (ius representationis). When a compulsory heir does not require 
only the compulsory (forced) portion but wants to retain his legal portion, the 
legal and the compulsory portions of other compulsory heirs remain unchanged. 
The greatest dilemmas emerge from the effect that changes in the amount of the 
legal hereditary portions exert on the amount of the forced portions, especially 
when the legal portion partially or fully includes the usufruct right. The author 

basis of the legal portion when it appears in the form of a usufruct right because it 

possible violation and the scope of its violation. 

 compulsory portion, legal portion, compulsory heirs, succession.
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Summary

The subject matter of this analysis are positive and negative effects of tax 
competition on the total tax burden, including the legal analysis of tax incentives 
aimed at attracting foreign capital in the corporate tax system and their impact 

by tax treaties. The process of tax competition may not be merely designated as 
a “bad” or a “good” trend in the international tax relations without taking into 
account the legal, economic and political circumstances in which the competition 
takes place.

 tax competition, tax incentives, direct foreign investment, multinational 
companies
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INSPEKCIJSKI NADZOR NAD PRIMENOM 
PROPISA U OBLASTI RADA 

 U radu se analiziraju osnovni elementi organizacije i 
funkcionisanja inspekcije rada, sa osvrtom na probleme sa kojima se 

posmatra se kroz nadzor nad primenom Zakona o radu, drugih propisa 

inspektora.

iz radnog odnosa.

1. Uvod



2. Pojam i karakteristike inspekcijskog nadzora 
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Sl. list SRJ Sl. glasnik RS,
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5. Odgovornost inspektora



6. Saradnja





7. Napomene za kraj
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Labour Inspection and Supervision over the 
Application of Labour Regulations 

Summary

In this paper, the author analyses the basic elements of the organization and duties 
-

tors deal with and the issues pertaining to the prospective modernization of this 
administrative authority.

The administrative and supervisory authorities which have been vested in the Labor 
Inspectorate include the supervision of the application of Labor Law provisions 
and other labour regulations, general acts, employment contracts, as well as the 
protection of employees’ rights. In particular, the author focuses on the duties and 
authorities of the Labor Inspector.

Key words: labour inspection, inspector’s supervision, administrative protection 
of employment rights 
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