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YBoaHa peu

[TomrToBaHu 4yuTaonu,

[Ipen BaMa je mpBa cBecka 360pHHUKA pajioBa [IpaBHor ¢pakysaTera y Humy 3a
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Editor’s Introductory Note
Dear Readers,

This Collection of Papers of the Law Faculty in Ni$ is the first of the three vol-
umes of the Law Faculty journal which will be published in the year 2015. Given
the fact that one of the objectives of our editorial policy is to promote the quality,
reputation and scientific ranking of the Law Faculty journal, the Editorial Board
has issued an open call for papers encouraging authors from Serbia and abroad
to submit articles in Serbian and/or in a foreign language. Consequently, we
have received quite a number of contributions from Serbian and foreign schol-
ars. Considering the overall interest, we expect more articles written in foreign
languages to be published in the forthcoming volumes of this academic journal.
We hope that such an approach will eventually lead to the publication of a spe-
cial English edition of the Law Faculty journal in the period to come.

In addition, we are pleased to inform you that the Faculty of Law, University
of Ni§, has entered into an agreement with HeinOnline, one of the largest legal
research databases. Having completed the huge task of establishing a single da-
tabase of all Law Faculty journal issues published since 1962 to date, we em-
barked on the process of digitalization of the Law Faculty journal. As a result, all
issues of the Law Faculty journal are now fully available online in electronic for-
mat, which includes a List of Contents in both Serbian and English. Thus, apart
from being accessible from the EBCSO database, the Law Faculty journal may
be accessed through HeinOnline, one of the world’s largest collections of legal
sources and literature.

Nis, June 2015.

Prof. Irena Peji¢, LL.D.
Editor-in-Chief
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EUROPEAN MODEL OF CONSTITUTIONAL JUSTICE
- ITS EXISTENCE AND PERSPECTIVE™

Abstract: In a number of states, including the Republic of Serbia, constitu-
tional justice has been assuming the role of the supervisor of the legislative,
the executive and the regular judicial power. Although it means that consti-
tutional courts in Europe have increasingly become "the people’s courts”,
they still preserve the character of independent institutions which, while
resolving extremely complex objective constitutional conflicts, still occupy,
“a position at the intersection of law and politics”. On the other hand, an
extraordinary activism of constitutional justice in review of rights has
resulted in an increased number of proponents in the doctrine of constitu-
tional jurisprudence advocating the standpoint that constitutional justice
is a specific power of constitutional control; given its nature, it has come
to be the “forth” branch of state authority.

Key words: Constitutional justice, constitutional court, constitutional re-
view, normative control.
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Publication, Belgrade, 2014, pp. 307-320.
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1. European constitutional justice and its presuppositions

Constitutional justice in general implies the institutionalisation of a special
judiciary intended for the protection and implementation of the constitution.
Today, all political systems based on the rule of law start from the same premi-
se of the supremacy of the constitution of a state over national laws and other
regulations, establishing various ways, procedures and bodies to ensure this
supremacy. Constitutional justice is an original institution of European conti-
nental law, intended, first of all, for the general supervision of sub-constitutional
law, and secondly, for the special constitutional protection through specialised
procedures of constitutional justice. The function of normative control of law
has been centralised in one special body. The crucial novelty introduced by the
Constitutional Court of Austria, according to Brigitte Birlein, Vice-President of
the Constitutional Court of Austria, was that the competence of constitutional
review of laws and their cancellation, in the event of their incompliance with
the constitution, was now concentrated in one constitutionally independent and
specialised court with exclusive jurisdiction over constitutional law matters,
having a monopoly on them (Birlein, 2013: 1).

By the broadness of its reviewing and protective functions and competences,
and by the legal power of its decisions, constitutional justice surpasses similar
legal, political and judicial institutions which exercise control and protection
as either their main or accessory task. In any case, most European countries
today are familiar with the institute of a constitutional court, or a similar body,
which is entrusted with the essential competence of constitutional control, or
review of the constitutionality of laws, usually perceived as the main function
of constitutional justice. May we, due to this, talk about a European model or
a European standard of constitutional justice? In our opinion, wherever an
explicit function of judicial normative control of sub-constitutional law and the
examination of the constitutionality of laws is concentrated in one special con-
stitutional body, it may be rightfully claimed that a model of judicial review of
constitutionality has been adopted, which according to its main characteristics,
is common to all constitutional justice.! Asa matter of fact, in its most narrow
sense, constitutional justice implies the exercise of the function of immediate
application of the constitution to conflicting situations, as the highest ranked
law of a state unit, which is obligatorily applied in the procedure of normative
control of sub-constitutional law, parliament laws and government regulations,
with a possibility of their annulment by a special body which belongs to neither
legislative nor judicial branch of power, applying the procedures similar to
the classical judicial interpretation and application of law. However, unlike the

1 By acquring this competence in 2008, in the revised French Constitution of 1958,
Constitutional Council also came closer to this model of constitutional justice.
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regular judiciary, a constitutional courtis an institution which implements and
directly applies only the constitution, and sometimes also international treaties,
if they, as is the case in the Republic of Serbia, possess supranational force. In
case of the European model, as A. Stone Sweet rightfully claims, ,regular judges
remain bounded by the supremacy of law within the legal order, while the res-
ponsibility of constitutional judges is to ensure supremacy of the constitution.”
(Stone Sweet, 2002: 80)

The mostimportant presuppositions for establishing the constitutional function
include the constitution, as the most important legal and political act of a state,
and the general process in which constitutional justice is shaped - the work
of the constitutional court itself (Pestalozza, 1991: 2; Stojanovi¢, 2013: 113).
General presuppositions of constitutional justice, and this should apply to all
constitutional courts, find their application not only in normative control, the
most important competence of constitutional courts, but also in the rest of its
competences, which are either derived from normative control, or close to it.
Apart from instituting an independent constitutional court and a special legal
quality of the constitution (its rigidity), and other indispensible formal and le-
gal presuppositions for establishing the procedure of constitutional review of
legal norms, there are other requirements which are of substantive value for its
functioning, such as: respect for political quality of constitutional adjudication,
respect for its constitutional limits, its duty to remain loyal to the constitution
and its integrity in each and every one of its decisions. This is especially true of
,2younger“ constitutional courts, but also of the Constitutional Court of Serbia.

Loyalty to the constitution, which for any constitutional court should be “se-
If-explanatory”, has to be reiterated over and over again, especially due to a
worrying tendency of politicians to, referring to allegedly ‘essentially altered
constitutional reality’, declare the constitution, i.e. its parts or norms, anac-
hronistic, an outdated document or a ,legalistic fiction“ which, as an awkward
impediment, should be simply ignored. By rejecting these political and instru-
mental qualifications of the constitution, a constitutional court is obliged to be,
in totum, loyal to the constitution and to the constitution only. Loyalty to the
constitution is, therefore, a common presupposition for all constitutional courts.

Outside the interests provided by the constitution, and those immanent to it,
there must be no allegedly ,objectively” higher, superordinate, real or seeming
national interest, value and goal due to which the constitution could be declared
a ,legalistic fiction“, nor could an obvious discrepancy of the Constitution and
constitutional reality force the constitutional court to give up this presuppo-
sition. As long as the constitutional norm possesses the quality of the highest
law in force, and as long as it is the highest ranked law, its respect, application

15
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and protection has to be the main and only task of any constitutional court. If,
however, the reality indeed precludes the possibility of harmonisation of the
laws with the constitution or solving other constitutional disputes in conformity
with the constitution, as is the case, for example, with the Brussels agreements
mediated by the European Union, which include provisional self-government
institutions in Kosovo, which forced the Constitutional Court to temporarily
step aside, i.e. to discontinue its proceedings, then such constitution has to be
changed and adapted to the dramatically changed constitutional reality and
its manifested legal expressions which, allegedly, ,meet the reality“. After all,
neither a constitutional court, nor a Government may, for an extended period
of time, ignore, take away or usurp the right of the people to decide to change
its own legal decision and form a new basis of its legal and political existence.

2. Standardisation of functions and
competences of constitutional justice

The competences of constitutional courts have gradually expended, and a good
proof of this is the Constitutional Court of Austria. When looking for answers
to the question how to divide the competence of a constitutional court into its
various functions, one has to start from the constitutional norms of individual
states by which these competences have been defined.? Most constitutional
courts have accepted, in addition to the institute of constitutional appeal, the
standard competences of constitutional courts, so the differences that exist
between them refer more to the manner and level of (not) exercising these com-
petences in practice, to the interpretative style and priorities followed by certain
constitutional courts in practice, than to a more significant departure from the
theoretical model. While some competences, such as normative control, have
completely affirmed themselves in all parts of the world, others have remained
the competences of constitutional courts only on paper.

Initially the competence of constitutional review implied maintaining the dis-
tribution of authorised functions within a federal state, which means the con-
stitutionally established vertical separation of power. This task of constitutional

2 Thus, for example, strictly relying on the Constitution, Austrian constitutionalists
distinguish the following competences of the oldest European constitutional court: 1)
causal adjudication, i.e. deciding property claims against the federal state and its parts; 2)
competent adjudication, i.e. solving conflicts of competence and establishing jurisdiction; 3)
examining the constitutionality of regulations and laws; 4) examining the constitutionality
of national, i.e. supranational treties; 5) examining the constitutionality of agreements
between federal state and its parts; 6) examining re-announcement of laws and regulations;
7) electoral adjudication; 8) deciding on citizens’ complaints and specialised administrative
adjudication. (Ohlinger, 2000: 415; Walter, Mayer, 2000: 450),
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justice is now in the background, i.e. it has been consummated by the general
function of protection of the constitution, primarily by means of the rule of
law, one element of which is the functional separation of power. Constitutional
justice has steadily spread to a number of unitary states, so it is now present
in almost any ,new democracy” of Eastern Europe. Since among federal states,
beside Austria and Germany, a constitutional court successfully operates also
in the Russian Federation, it can be concluded that this institution is equally
acceptable to both federal and unitary states.> Moreover, the continual expansion
of constitutional justice has been a strong argument against the allegations that
itis by far less influential in unitary than in federal states.

Bearing in mind the competences of ,new" and , 0ld“ constitutional courts, it is
easy to notice that a legal protection of the constitution has become more en-
compassing, as over time competences of constitutional justice have expanded
in a large number of states, independent of the “federal“ competences, having
gone even further than the original Austrian model. Hence the key or general
characteristic of European constitutional justice has been the expansion of
constitutional courts’ competences, including finding solutions to those con-
stitutional disputes which are not necessarily tackled by constitutional justice,
such as electoral disputes, or something that has not been expected to emerge
in practice - establishing the responsibility of high state officials or prohibiting
the work of political parties or associations. When normative control of law is
in question, regardless of whether the competence for deciding constitutional
appeals is present or not, the main measure of control becomes human rights
or the fundamental legal position of a person guaranteed by the constitution,
taking supremacy over the principle of separation of power. If combined with
the constitutional appeal, review of constitutional justice may in principle be
conducted against any sovereign act of public authorities, and is complete and
absolute, regardless of whether this act comes from legislative, executive or judi-
cial power, i.e.regardless of whether it concerns general norm or its application
in the form of individual orders aimed at concrete persons.

In a number of states, including the Republic of Serbia, constitutional justice
has been assuming the role of the supervisor of legislative, executive and re-
gular judicial power. Besides, in an increasing number of states, competences
of the constitutional judiciary not only theoretically, but also actually, include
rectifying violations of the constitution by normative acts, laws and other levels

3 Allformer Yugoslav republics retained their constitutional courts, adjusting them, however,
to the Austrian-German model. Previous to that, they had instituted new constitutions in
which they adopted, as any other state of Eastern Europe, liberal-democratic constitutionality,
parliamentarism and institutions of a civil state. (For more on this, see 0. Vuci¢, Istorija
ustavnog sudstva na tlu bivse Jugoslavije, in: Vuci¢, Petrov, Simovi¢, 2010: 69-93)
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of sub-constitutional law, as well as the establishment and rectification of those
violations which occurred either due to individual unconstitutional decisions or
official actions of public authorities. Though it means that European constituti-
onal courts have increasingly become ,the people’s courts®, they nevertheless
preserve the character of independent institutions which, by resolving extre-
mely complex objective constitutional conflicts, still occupy, according to G.
Leibholz, ,a place on the intersection of law and politics“. On the other hand, an
enormous activism of constitutional justice in review of rights has resulted in an
increased number of advocates, in the doctrine of constitutional jurisprudence,
of the position that constitutional justice represents a power of a kind, a special
power of constitutional control, which, by its nature, has come to be the ,forth“
branch of state authority.

A higher political quality of constitutional justice is also confirmed by its com-
position, the manner of selection of its members and their status. Not only their
competence, but also the manner of selection of constitutional court members
and their status have been largely standardised. Uniformity can be observed
also in respect of the criteria and manner of selection of the judges. There is a
tendency to balance the influences of legislative, executive and regular judicial
power when determining the personnel composition of a constitutional court.
Legal profession is certainly indispensible, but regardless of the requirements for
the expertise, there is a striking politicisation of the selection, as the influence
of formal executive power, though perhaps imperceptible in the public eye, has
nevertheless been predominant. However, deals of political parties, those in
power and those in opposition, or just those in power, are no longer being hidden.
Allrespectable political parties are interested in having ,their own“judge in the
constitutional court. In practice, places are allocated based on a long-standing
»,agreement“ between the largest political parties, which is contrary to Kelsen'’s
intention that in the process of appointment of judges to office their expertise
should take precedence over political parties’ assessments (Walter, Mayer, 2000:
444).* The political quality of constitutional adjudication can explain, but not
justify, this unfortunate practice, which is true of all constitutional courts.

2.1 Constitutional courts’ functions

A constitutional court exercises its function of the protection of the constitu-
tion through a whole range of competences attributed to it. The competences
of a constitutional court may certainly be narrower or broader, but without an

4 On the efforts invested within the normative framework, as well as on its application to
the selection of constitutional judges in the Republic of Serbia, see for more detail O. Vuci¢,
»1zbor i sastav ustavnih sudova - mukotrpan put dostizanja evropskih standarda“ (Vuci¢,
2012: 132).
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exception, they are always aimed at one and the same goal - the preservation
of the authority of the constitution, as the highest ranked law in a state unit. On
closer inspection, its general function reveals several actual functions, depending
on whether, by an individual competence of the constitutional court, some more
concrete and more immediate goal is accomplished, i.e. whether this protection
can be seeninrelation to individual, “more concrete” functions of the constituti-
on. This means that the function of the constitutional court and the function of
the constitution are in a mutual relationship of parallelism (Markovi¢, 2008: 45).

If we look at the basic functions of a modern constitutional court and its most
general goals from this angle, there are three main functions that can be dis-
cerned. In other words, constitutional courts today, or the majority of them,
standardly perform three basic functions. The first one is the function of imme-
diate protection of human rights and freedoms in the proceedings of deciding
constitutional appeals or citizens’ applications, which is a relatively recent
phenomenon. Hence, wherever an individual is able to directly, and on his own,
invoke the constitutional court, without the circumventive path of regular
courts, the constitutional court’s acting is in totum, i.e. completely oriented
toward the protection of human rights. If, besides, it is about general norm, the
idea of separation of powers is naturally present, but the prevailing thinking
still concerns individual legal protection. This protection clearly manifests as
immediate or direct. By its nature, this dimension brings the constitutional
function closer to the function of the regular judiciary. A crucial difference is,
however, preserved: constitutional courts protect human rights by their inter-
pretation and application of the constitution, ,the specific constitutional law*,
while in the case of the regular judiciary, the protection of human rights and
freedoms is achieved through interpretation and application of law (Stojanovi¢,
Vuci¢, 2009: 883). This function is not characteristic of all constitutional courts,
i.e. some exercise it only indirectly, through normative review of law, such as,
for example, the Italian Constitutional Court.’

While the function of preserving the separation of power and constitutionally
authorised functions in general, as well as a general protection of the rule of
law, are still prevalently carried out through the normative control of rights
and resolving the jurisdiction disputes between different state bodies, the func-
tion of protection of democratic order from abuse and usurpation by public
authorities is carried out, by some constitutional courts, through their acting
as special criminal tribunals. The function of protecting democratic order is

5 In Austria, however, it is possible to lodge a state legal appeal only against sovereign
acts of administration, and not against judicial decisions, so this has been amended by an
individual proposition for normative control, if it is stipulated that the basic law has been
directly and de facto violated by a general norm.
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primarily realised through constitutional courts’ competence of examining the
constitutionality of activities of political parties and prohibiting those which,
according to their goals and their members’ conduct, act in a counter-constituti-
onal way. Due to a possible gravity of infringement, the function of establishing
the responsibility of the highest state officials for a violation of the constitution
should fall in this category. In both instances, the constitutional court’s function
resembles that of special criminal proceedings. Individual encroachments upon
the constitution, especially if they come from state officials in possession of wide
scope of legal and factual power, or hostile, aggressive and militant behaviour
of political groups aimed at the constitutional order, should be constitutionally
sanctioned. In most countries, constitutional courts have been assigned also this
»backup“ task, or function. This function has so far been very rarely exercised,
but increasing political extremism in Europe, planned and organised resort of
violence with elements of terrorism, do not preclude the possibility of, under cer-
tain circumstances, this function of constitutional courts coming to the forefront.

Based on the above presented, it could be concluded that theoretical and prac-
tical reasons for the establishment and functional development of European
constitutional justice may be sought in the effort to preserve the constitution in
general, and protect human rights, federalism, the vertical separation of power
and rule of law, in particular.

2.2 Normative control of law

The function of constitutional courts is, grosso modo,that of control and correc-
tion, and is largely realised through normative control of law. Constitutional
courts primarily control acts of legislative, executive and judicial power, the
most important manifested forms of making laws and applying them, in respect
of their compliance with the constitution. In addition to the provisions of con-
stitutional rank, the measure of control in certain states may also be laws, so
here normative control includes the examination of legality, which is certainly
atoo ambitious task to be set for constitutional justice. There is a tendency that
international agreements, which have ,passed” constitutional and parliamentary
ratification, emerge as a yardstick of measure, for example in Bulgaria and Serbia,
either individually or parallel to constitutional review.® In cases where a violation
of the constitution has been established, the constitutional court, through its
activity, rectifies all decisions and actions of all carriers of public authority to
the extent that they are brought in harmony with the law of the highest rank.

6 InSerbia, the Constitutional Court declared unconstitutional a great number of laws due
to their inconformity with the constitution and international treaties or only because they
are in discord with an international agreement.
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Normative control of law is a posterioricore of constitutional courts’ constitu-
tional function’, as their other kinds of competences constitutional courts may,
but are not obliged, to exercise. A priorireview is applicable only to a smaller
number of constitutional courts.® It is only in the assessment of the constitu-
tionality of international agreements, where this is logically justified by the
principle pacta sund servanda,that it has been more widely applied, for example
in Germany, Spain, the Russian Federation, Slovenia, Serbia, etc. According to
this model of normative control, certain constitutional courts (German, Czech
and Polish), ,became famous” for assessing not only the constitutionality of
yordinary“ international treaties, but also of the compliance of the founding
treaty of the European Union (agreements from Maastricht and Lisbon) with
the national constitutional law.

Incidentally, it is possible for the Constitutional Court of Serbia to assess the
constitutionality of international treaties preventively or subsequently. In the
latter case, review is carried out according to the Austrian model of control of
state agreements, but departing from it considering the effect of the decision.
In practice, the Constitutional Court has exclusively applied a posteriorireview
of international treaties, where the effect of its decision, due to international
implications, stops at the establishment of unconstitutionality, which is more
adequate for the preventive control of an international treaty.’

It is a rule that constitutional courts proceeds at a request of authorised per-
sons, and not at an official maxim. It is common to most European countries
that initiation of the proceedings for normative control is accepted from parlia-

7 The Constitutional Court of Portugal is one of rare European constitutional courts which
almost exclusively exercises only its competence of examining the constitutionality and
legality of normative acts.

Modelled on French Constitutional Council, the control of constitutionality a priorican be
done by the Constitutional Court of Romania, as the appraisal of constitutionality of laws
is performed before their promulgation. The Polish and Hungarian Constitutional Courts
can also peform the so-called preventive review of constitutionality of laws, but only at the
request of head of the state, and in Poland presidental veto is to be previously used. On the
other hand, in 2008, in France, in arevised Constitution, limited review of constitutionality
of laws was introduced.

8 So far, the Constitutional Court of Serbia has not “discovered” that any international
treaty is in inconformity with the Constitution. Among others, it has exercised the power
of constitutional review over the Stabilization and Association Agreement, the Agreement
with the Russian Federation in the area of gas industry, several bilateral contracts on social
insurance, etc.

9 The Constitutional Courthas, ex offo,assessed the constitutionality of the Law on alterations
and additions to the Law on the Constitutional Court. In its decision it has found that the
provision, which deprives the Constitutional Court of the possibility to quash a judicial act
in proceedings on a constitutional complaint, is unconstitutional.
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mentary minorities (abstract control) and courts (incidental control). Initiation
of the proceedings ex offohas been very rarely applied, and as a rule, if it was
necessary for resolving prejudicial questions. The Constitution of Serbia is one
of rare constitutions which allows for the initiation ex offowithout any precon-
ditions or restraints.'

A constitutional court is dominus litis, master of the suit, which is basically
always conceptualised as something contradictory. Rejecting an application a-
limine, should disburden the Court of the cases which clearly have no prospect of
success. For the majority of constitutional courts, a hearing open to the public
is, in practice, more of an exception than a rule, as there is a wide margin of
appreciation when it comes to determining one. It is certainly true that courts
do not often use debate in order to establish a right, as it is time-consuming and
brings small gains. According to Geiger (1981: 8), ,it would be more becoming
to constitutional justice proceedings to see oral debate as something superflu-
ous“. However, the principled openness of constitutional justice proceedings,
together with the ,rule” of taking decisions subsequent to an oral discussion, fail
to emphasise the necessity to carefully weigh all the arguments before making
the decision of not having a public hearing. Due to infrequency of public hearings,
Heberle talks about ,hardly bearable deficit of openness” of constitutional justice
proceedings (Haberle, 1976: 384). On the other hand, in certain proceedings
which are of particular relevance for the rule of law and general public, some
constitutional courts allow for a direct broadcast of their debates. The delibe-
ration of judges and vote are, however, always in private. Nevertheless, it is not
excluded that a decision may communicate the majority of votes with which it
has been taken. Dissenting opinions, which in numerous courts are often applied,
also break through the principled anonymity of deciding.

The effects of constitutional courts’ decisions mainly depend on the type of
constitutional disputes. In the normative control of rights and in deciding con-
stitutional appeals, decisions of constitutional courts have the effect of cessation.
When normative control in abstracto is in question, the rule is that a decision is
effective from the moment it is published, which means pro futuro. If concrete
control is in question, the decision of the constitutional court in any given case
can have a retroactive effect. As in cessation there is no retroactive or judicial
Jrevival“ of former norm, certain constitutional courts, among which also the
Constitutional Court of Serbia, apply another adequate means for avoidance of

10 The Constitutional Court ex offoassessed the constitutionality of the Law on Amendments
to the Law on the Constitutional Court. In its decision it found that the provision that deprives
the Constitutional Court of the possibility to cancel a judicial act in the proceedings on a
constitutional appeal, was not in compliance with the Constitution.
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legal gaps, which is postponing the publishing of a decision, i.e. the Austrian
model of postponing the effects of a decision.

In addition to decisions of cessation, individual constitutional courts developed
in their jurisprudence so-called interpretative decisions, whereby they actually
act as a positive legislator. Due to a long-standing fear of creation of legal gaps
as a consequence of the decisions on cessation, and the tendency to, when possi-
ble, act in a less radical way, a large number of constitutional courts, adopting
the practice of older European constitutional courts, German and Italian in
particular, have gradually started issuing interpretative decisions, where out
of several possible interpretations, a verbal interpretation which brings the
law in conformity with the Constitution is applied. In this case, in the wording
of a decision, there is an observation that a law is in conformity with the Con-
stitution, on the condition that it is interpreted in the way established by the
Constitutional Court in the rationale of its decision.

For along time the interpretative style of constitutional courts was a strict inter-
pretation of the literal wording of constitutional norms, alogical and systematic
interpretation accentuating the historical perspective, but also disregarding
theological thought. It is considered that it was a kind of an expression of judicial
self-restraint toward the legislator. The new interpretative style of constitutional
courts means turning toward value-oriented and substantive interpretation of
the constitution, which is modelled on the case-law of the European Court of
Human Rights and recent adjudication of the German Federal Constitutional
Court. However, in this extensive style of interpretation, which is strikingly re-
mote from the literal wording of constitutional law, Ernst Wolfgang Bockenford
esees arisk,of a transition from the legislative rule of law to the constitutional
jurisdictional state“.

2.3 Special competences

In addition to the general normative control of law, constitutional justice has
from its beginnings, and in some states over time, acquired other competences
which may also be designated as special protection of the constitution. Some of
them are complementary to normative control, such as deciding constitutional
appeals of citizens or resolving federal disputes. There is no doubt that also
these competences of a constitutional court represent special proceedings for
examining the norm and determining its meaning. On the other hand, some com-
petences of constitutional courts, which used to belong to other state authorities,
primarily to the regular judiciary, due to their importance for a constitutional
life of individual states, have been transferred to constitutional courts. This has
been the case, for example, with the resolution of competence disputes betwe-

23



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | 5Poj 69 | F'ognHA LIV | 2015

en different authorities or the disputes over presidential or parliamentarian
elections. The third kind of special competences of constitutional courts can be
designated as immediate protection of constitutional order, where the constitu-
tional court acts as a special criminal court. In some states, the constitutional
court can take to court high state officials, such as, for example, president of the
republic, the prime minister, ministers, and even judges, for a violation of the
constitution and law. The character of special criminal proceedings is common
also to the proceedings for prohibition of political parties or associations, as
well as for an individual suspension of constitutionally guaranteed rights and
freedoms. It is common to these different competences that they manifest as
immediate protection and application of the constitution, realised according to
the rules of corresponding proceedings of the constitutional court.

In the case-law of European constitutional courts, some of these competences
sometimes come to the forefront, pushing aside the regular activity of consti-
tutional justice; such examples are deciding on the prohibition of political par-
ties (Turkey), assessing the constitutionality of the statute of an autonomous
province (Spain), the electoral law (Hungary), the lawfulness of presidential
elections (Bulgaria), the constitutionality of the referendum for revocation of
the president (Romania), etc.

3. Perspective of constitutional justice

It seems that the negative criticism on account of constitutional justice by the
participants of the political process has been significantly reduced. This criti-
cism was particularly prominent in the initial stages of a constitutional court
activity, when this institution was still looking for its proper place and the op-
timal way of acting in the constitutional system. Where a constitutional court
built its authority on the validity of its decisions, there open derogation of the
correctness of its acting ceased, together with the endless search of its procee-
ding for proof of political bias, the allegations that the constitutional courtis in
the service of the opposition, or that it is in the service of public authorities, etc.
This does not mean, however, that all objections to the work of constitutional
courts have stopped, neither can it reasonably be expected. The functioning of
any constitutional institution is subject to criticism, especially if it comes from
objective and neutral thinking, butitis important that this criticism is no longer
directed at the institution as such or at its alleged politicization, but that it con-
cerns only the legal quality of the interpretation of the constitution contained
within its decisions. This means that constitutional justice has become a stable
institution of a democratic state ruled by law. Its existence is no longer called
into question. On the contrary, itis justified to expect its further expansion, both
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in respect of its territory and the authorised functions. In short, the position of
constitutional courts has continually been on the rise.! ,Older” constitutional
courts, which long ago affirmed their independent position, are naturally inclined
toward maintaining it, while less influential constitutional courts, primarily
those established in ,new democracies”, shall make efforts to strengthen their
position of an unbiased guardian of the constitution, the decisions of which are
always respected and strictly carried out.

It is uncertain, however, whether constitutional justice will keep its place ,on
the intersection of law and politics“ and whether politics will anxiously wait for
its decisions, or the focus of its activity shall be shifted in another direction. It
is hard to foresee the development of constitutional justice in the nearer future,
especially that, in addition to their common characteristics and similar issues,
national constitutional courts have their own priorities when it comes to their
activity. Besides, it is largely up to the participants in the proceedings whether
constitutional courts will go in the direction which is less desirable for the rule
of law. If a constitutional court is preoccupied with constitutional disputes of
lesser significance, it will hardly be able to fulfill its mission. On the other hand,
it is highly likely that most European courts will continue to have an active
relationship, beside the ever tensed one with the national legislative, executive
and judicial power, with the case-law of the European Court of Human Rights,
but also the case-law of the European Court of Justice, which is given primacy in
the processes of harmonisation of national legal systems with the primary and
secondary law of the European Union. This is also true of constitutional courts
of the countries which are not member-states of the Union. For constitutional
courts of these countries, the cooperation with constitutional courts of the
member-states will not be only desirable, but also quite indispensible.

This is why we can agree with Brigitte Bierlein’s (2013: 1) observation that ,the
exchange of experiences, opinions and ideas, and cooperation between individu-
al constitutional courts will become increasingly significant, especially if the
task of constitutional courts is primarily seen in ,the harmonisation of national
constitutional law, on the one hand, and the constitutionalisation of European
law, on the other.” There is no reason to doubt that this process of cooperation
on the regional plane is going in the direction of increased progress, especially
in the region of former-Yugoslavia, regardless of the fact that, so far, only two of
the former-Yugoslav republics have become the European Union member-states.

When the Constitutional Court of Serbia is in question, it can be expected that
its priority will remain the assessment of the constitutionality of laws, but also,

11 A negative exception is, it seems, the position of the constitutional court in Hungary,
jurisdiction of which has been, after the constitutional changes in 2013, significantly reduced.
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increasingly, the examination of their compliance with international treaties,
in the processes of harmonisation of domestic law with the EU law, as well
as immediate deciding on violations of fundamental human rights. The main
task, however, will be seeking a solution to the problem of enormous number
of pending constitutional appeals which threaten to completely obstruct the
functional capacity of the Constitutional Court and paralyse its work. The pro-
cedural reform, conducted in 2012, has significantly improved the efficiency of
the Constitutional Court, but it still cannot be considered sufficient, neither are
there any prospects that without taking further steps this burning issue could
be efficiently solved in any foreseeable future. This is why the Constitutional
Court of Serbia shall be forced, in cooperation with other constitutional courts
which have, if not completely solved the same problem, then reduced it to beara-
ble proportions, to learn from experiences of others and accept them in the way
which will not essentially devaluate the efficiency of the national constitutional
justice proceedings for the protection of human rights and freedoms.
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/JIp Oaueepa Byuuh,
PedosHu npogpecop IllpasHoe pakyamema, YHueepsumem y beoepady
Cyduja YcmaeHoz cyda Peny6auke Cpbuje

Jp Ipazan Cmojanoesuh,
PedosHu npogpecop IllpasHoz pakyamema, YHusepsumem y Huuwiy
Cyduja YcmasHoz cyda Peny6auke Cpbuje

EBPOIICKH MOJIEJ1 YCTABHOI ITPABOCY BA

Pe3ume

Hema cymrbe da cy onwme npemuce, pyHKYUje U KoMnemeHyuje ycmagHoz
npasocyha y esponckom npocmopy y 3HayajHoj mepu cmaHdapdu3osawe, inter
alia, y weHoj dumeH3uju HopmamueHe koHmpo.ie npasa. Ilonaszehu 00 3ajedHuUYKUX
HadsexcHocmu ycmagsHux cydosa, Moxce ce ymepoumu 0a/ba 6eAuka CAUMHOCM
ycmasHux pewlersd y 0picasama ca cneyujaaHuM yCcmaeHUM cy0oM, KAKO Y
nozsedy npedmema ycmasHe KOHmMpo.Jie (HopmMamusHu U nojeduHayHuU akmu
cygsepeHux gpopmu - 00/1yke pedogHoz npasocyha uau ynpasHu akmuy), me HaA4uHa
FeHO2 aKMuguparea, mako Uy camMoM NOCMynKy KOHmpo.Jie U npagHom dejcmay
0d/yKa ycmasHux cydoea. 3602 moza je mozyhe eogopumu o nocmojarby jedHoz
JjeduHcmeeHoz modesa ycmasHoz npasocyha y Eeponu koje ce noHajeuwe ocaarea
Ha HeMAa4yKo-aycmpujcku Mode1 ycmagHoz cydcmaa.

YemasHo cydcmeo y Husy dpacasa, yksmyuyjyhu Peny6auky Cpbujy, 3adobuja yaozy
onwmez KOHMPO/10pA 3aKOHOJABCMBA, U38pulera U opouHapHoz cydcmaa. Mada
mo 3Ha4u da e8poncKu ycmasHu cydosu cee guule nocmajy ,,cy008u 06u4HuUX /ydu”,
unak, oHU 3adpixcasajy Kapakmep He3a8UCHUX UHCmMumyuyuja, Koje, pewasajyhu
U3y3emHo 036uU/bHe, 06jeKmueHe ycmagHe KOH@AUKmMe U Hadasbe 3ay3umajy
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Mecmo Ha ,npeceky npasa u noaumuke”. C dpyze cmpaHe, 8aHpeOHO AKMUBHA
y/102a ycmasHoe cydcmaa y KoHmpoJiu hpaga dogea je do moza day 0OKmuHu cee
guwe npucmaauyd Hau1asu cmaHoguwme 0a ycmasHo npasocyhe npedcmassba
C80jespCHy, cneyujaJiHy 8a1acm ycmagHe KOHmMpo.ie, koja 6u no cgojoj npupodu 6uaa
noce6bHa, ,4emspma‘ epaHa dpicasHe 1acmu.

3a YemasHu cyd Penybauke Cpbuje modce ce ouekusamu da he u Hadaswe re2o8u
npuopumemu 6umu oyeHa yCmasHOCmMu 3aKOHA, a/au c8e 8ulle U UCNUMUBAHEe
FUX08€e KOHOPMHOCMU ca MehyHapOOHUM Y2080pUMA, Yy Npoyecy XapMoHuU3ayuje
domahez npasa ca npasom EY, kao u HenocpedHo odsyuyusarse 0 nogpedu
OCHOBHUX npaea 4oseka. [nasHu 3adamak, mehymunm, 6uhe pewasarse npobaema
XunepuHgayuje ycmasHux xica/abu koja npemu da y homnyHocmu ypyuu
PYHKYUOHAIHY chOCO6HOCM YcmasHoa cyda u homnyHo napaauuie He208 pad.

KmyuHe peuu: YcemasHo npasocyhe, ycmasHu cyd, KOHMpo.id ycmasHocmu, Hop-
MaAmueHa KOHmMpoa.

28



Dr Toma Birmontiené,” HAYYHU YJIAHAK
Judge of the Constitutional Court of the Republic of Lithuania
Professor, Mykolas Romeris University, Lithuania UDK: 342.565.2(474.5)

Pad npumsmen: 12.03.2015.
Pad npuxeahen: 17.06.2015.

THE CHALLENGES FACED BY THE CONSTITUTIONAL COURT
OF LITHUANIA DURING THE GLOBAL ECONOMIC CRISIS™

Abstract: The Constitutional Court of the Republic of Lithuania is forming
a broad and distinctive doctrine on the possibility of limitation of social
rights during an economic crisis. This doctrine is inter alia grounded upon
the imperatives of a state under the rule of law, equality of rights, justice,
proportionality, protection of legitimate expectations, social solidarity,
the constitutional concept of the state budget and other constitutional
imperatives. The Constitutional Court has also formulated certain general
principles which must be followed when in a situation of an economic crisis
the legislator may adopt decisions on reduction of social rights guarantees.
This doctrine is also influenced by international law, inter alia the law of
the European Convention on Human Rights. While considering the cases
related to implementation of social rights, the Constitutional Court also
takes account of the case-law of the constitutional courts of other states.

Key words: Constitutional court, constitutional doctrine on limitation,
social rights, economic crisis.

1. Introduction

The global economic crisis has undoubtedly influenced not only the economic
life, but also has affected all other areas, inter alia institutions of constitutional
jurisdiction and the functions they discharge. Their financing, as well as that
of other state institutions, may undergo reduction, therefore, a question may
arise also regarding restriction of their competence: can constitutional courts

*t.birmontiene@lrkt.It
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Publication, Belgrade, 2014, pp. 419-444.
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decide on distribution of economic resources, after all? The recent increase
in petitions requesting to decide on various constitutional issues which have
been determined by inter alia the consequences of the economic crisis can also
prompt discussions about the issues of narrowing the competence of instituti-
ons of constitutional jurisdiction. When economic issues become an object of
the constitutional jurisprudence, the constitutional courts become inevitably
an object of additional criticism made by politicians.

The impact of political processes on constitutional jurisprudence could be like-
ned to a complex and manifold process. There are areas in which constitutional
law has to form and develop certain universally recognised requirements of a
democratic state, as, for instance: separation of powers, democratic principles
of formation of state institutions, independence of courts, imperatives of free
democratic elections, constitutional recognition of the fundamental rights, etc.
However, some global political processes, in case world economic crises are
attributed to such processes, are acting reversely, i.e., they induce governments
to take special measures and to adopt political decisions determining formation
of the state budget and reduction of funding for certain areas. Such measures
are indirectly aimed inter alia at reduction of state expenditures related to
development of social guarantees, whereas in certain cases also to implement
some guarantees of social rights in a somewhat more restricted manner.

The functions of state institutions in the area of economy, which are discharged
in adopting legal acts, become sooner or later an object of assessment by consti-
tutional courts. In such a case a big responsibility falls upon the constitutional
courts: they have to assess the decisions adopted by state institutions whether
the establishment of the legal measures limiting the financing of certain areas
or guarantees of social rights was actually determined by objective factors and
whether such decisions of these institutions during the economic crisis are a
proportional and adequate measure that is in conformity with the Constitution.
Successful activities of constitutional courtin dealing with the aforementioned
problems depend not only on the legal constitutional framework but also on
the manner of activity of such institution in the social, political and legal envi-
ronment.

The economic crisis has raised for the constitutional courts complex questions,
first of all, whether the constitutional courts, in the face of global economic crisis,
are capable of dealing with economy-related issues, inter alia to decide on the
constitutionality of the “crisis” budgets of the states, whether they may create
a new constitutional doctrine, or whether they can reinterpret it.

Under conditions of the global economic austerity measures, the most sensible
areas, especially the guarantees of social rights, have been affected, inter alia
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the questions of pensions, salaries, childcare leave, etc., have become an urgent
issue. At present, the question of the decreasing of the social rights guarantees
of judges—the reduction of their salaries—has also become important. The
constitutional courts have to decide whether it is allowed to reduce judges’
salaries during an economic crisis and whether such reduction does not violate
the constitutional principle of the independence of a judge who is administering
justice and the principle of the independence of courts.

The purpose of this presentation is to disclose some aspects of the problems
that arise in the process of the development of constitutional jurisprudence of
the Constitutional Court of Lithuania, which were determined by global changes
in the economy.

2. Social rights - an important area of constitutional rights

The institutions of constitutional jurisdiction, which are constitutional courts,
continually interpret the rights and freedoms of the person entrenched in the
Constitution, thus, the final limits of these rights are drawn in the constitutional
jurisprudence. The recognition of the jurisprudential Constitution widens not
only the concept of the constitutional rights, but also the possibilities to reco-
gnise human rights as constitutional ones.

The fact that in most new constitutions social rights have been inscribed expre-
ssis verbis is also influential on the development of such rights’. In the constitu-
tions the social rights are assessed in a varied manner, both from the point of
view of their development and the possibility to put limitations upon them.? It
took much more time to recognise social rights as constitutional ones in com-

1 W.Sadurskidivides them into four groups. The constitutions of Belarus, the Czech Republic,
Moldova, Poland, Romania, Russia, Slovakia and Ukraine are to be attributed to the first
group, the social rights are most broadly regulated therein (social security, education, health
care, rights of protection of work, etc.); the constitutions of Bulgaria, Hungary (effective till
2012), Macedonia, Montenegro, Serbia and Slovenia in which the catalogue of social rights
is limited (the right to education, health care, guarantees of protection of work, etc.) are
to be attributed to the second group; the constitutions of Estonia, Latvia and Lithuania
consolidating the right to social security, education, health care, though the catalogue of
other social rights is very limited (in the opinion of the author, the Lithuanian Constitution
stands in between the first and third groups) are to be attributed to the third group; the
constitutions of Bosnia-Herzegovina and Georgia which include only a few social and economic
rights are to be attributed to the fourth group (Sadurski, 2008: 177).

2 Forexample, Article 22 of the Constitution of Ukraine (1996) establishes that human and
citizens’ rights and freedoms affirmed by this Constitution are not exhaustive; constitutional
rights and freedoms are guaranteed and shall not be abolished; the content and scope of
existing rights and freedoms shall not be diminished in the adoption of new laws or in the
amendment of laws that are in force.

31



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | 5Poj 69 | F'ognHA LIV | 2015

parison to political and civil rights not only because the former are related to
self-obligations of the state to secure implementation thereof, but also due to the
factthat there is an issue of direct application of the Constitution—a possibility
to defend such rights directly in court was recognised only after some time.

Since social rights can be interpreted in a varied manner, i.e. both as certain
state self-obligations to society, and as a subjective right of the person, not all
authors consider them as the rights that can be defended directly when a person
applies to a court (Sajo, 2005: 38-43).

The 1992 Constitution of the Republic of Lithuania provides for a rather broad
catalogue of these rights. In the doctrine of the Constitutional Court the soci-
al rights are interpreted not only as certain state self-obligations (which are
inter alia determined by the social purpose of the state) to society, but also as
a person’s individual rights to which the judicial defence is guaranteed. Such
concept was also influence by international law, inter alia the jurisprudence of
the European Court of Human Rights (hereinafter referred to as the ECtHR).

The social rights, the procedures of their implementation must be interpreted in
ordinary law. In the constitutional jurisprudence, while deciding cases related
to a person’s constitutional rights, one often confronts the inactive legislator
and legal gaps that impede the implementation of these rights.

The Constitutional Court has held that, under the Constitution, the State of
Lithuania is socially oriented; the social orientation of the state is reflected in
various provisions of the Constitution?, inter alia those entrenching the economic,
social and cultural rights, as well as civil and political rights of a human being,
the relations of society and the state, the grounds of social assistance and social
security, etc. The Constitutional Court has noted that the socially oriented state
is under constitutional obligation and it must undertake the burden of fulfilment
of certain commitments.

The expansion of the law of the Convention for the Protection of Human Rights
and Fundamental Freedoms (hereinafter—the European Convention on Human
Rights), which is the ECtHR jurisprudence, also exerts influence on the deve-
lopment of the constitutional doctrine of these rights.

While analysing the development of the doctrine of social rights, which is formed
by the Constitutional Court of the Republic of Lithuania, it is possible to single
out certain periods of this development. At the beginning of the activity of the
Constitutional Court the content and peculiarities of these rights, the scale of

3 Inter alia the Constitutional Court’s rulings of 5 March 2004 and 6 February 2012 (all
the Constitutional Court’s rulings, decisions and conclusions may be found on this website
http://www.Irkt.lt/Documents1_e.html).
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state duties in guaranteeing these rights were consolidated and interpreted and
the conception of indivisibility and interrelatedness of all human rights and free-
doms was gradually introduced. The Constitutional Court has also decided more
than once as regards the compliance of the legal acts by which the guarantees
of certain constitutional social rights were reduced,* which, however, had not
been determined by any consequences of an economic crisis.

Still, since 2002 the Constitutional Court jurisprudence has been developing the
doctrine on limitation of social guarantees during an economic crisis.

3. The constitutional doctrine on limitation of social
rights guarantees during an economic crisis

The Constitutional Court jurisprudence has been forming the doctrine on limita-
tion of social guarantees during an economic crisis and the period of formation
of this doctrine could be divided into two stages: from 2002 till 2006, when
the Constitutional Court was deciding on the constitutionality of legal acts
narrowing the social guarantees, when this had been determined by the impact
of the effects of the so-called Russian economic crisis on the development of the
economy of the State of Lithuania (during this period the Constitutional Court
adopted several decisions which began the formation of doctrine on reduction
of guarantees of social rights at the time of an economic crisis; and since 2009
until now where the Constitutional Court has been forming the constitutional
doctrine on limitation of social rights guarantees, which has been determined by
the effects of the global economic crisis on the economy of the State of Lithuania.

3.1 The development of the constitutional doctrine
of social rights in the period of 2002-2006

The Constitutional Court began to form the economic crisis doctrine in the cour-
se of deciding on various issues of payment of pensions, inter alia reduction there-
of. Such issues had emerged due to the consequences of the regional crisis,called
the Russian crisis (1999-2002)° and had determined the reduction of funding

4 Inter alia the Constitutional Court’s ruling of 2 September 2009, in which it decided the
issues of the disability pensions’ reform that was implemented in 2005, inter alia the issue
of limitation of social rights of some disabled persons.

5 Inits ruling of 18 June 2008 adopted in civil case No. 2A-3/2008, the Court of Appeal of
Lithuania, while deciding the questions relating to the adjudging of damage incurred by
judges as a result of unlawful reduction of remuneration, assigned an expertise in order to
assess the economic situation in Lithuania. The experts established that a difficult economic
situation in the state had started in 1999 and lasted till 2003. The Court of Appeal of Lithuania
inter alia held that the economic situation of the state had improved from 2003, however,
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of some areas, inter alia narrowingof some social guarantees. In its 23 August
2005 ruling the Constitutional Court noted that it is universally known that in
1998 and later there was a particularly difficult economic-financial situation in
Lithuania, which had been predominantly determined by the economic-financial
crisis in Russia, and other external factors, which had a very negative impact
on the economic-financial systems of various states, including Lithuania, inter
alia the fact that an exceedingly large amount of funds had not been collected
to the state budget of 1999, which was required for the financing of education,
healthcare, social maintenance, other needs of society and the state, and for the
execution of other state functions. The Constitutional Court has held that the
negative impact of the particularly difficult economic-financial situation emer-
ging at the end of 1999 that some time affected the drawing up and execution
of the state budget, is to be assessed as such a factual situation, which could not
be neglected by the legislator.®

In its ruling of 23 April 2002, the Constitutional Court, while investigating
the criteria of calculation of one of the awarded state pensions,” formulated a
doctrinal statement that after the types of pensions, the persons entitled to the
pension, the bases of granting and payment of pensions, the conditions, and the
sizes of pensions have been established by laws, a duty arises for the state to
follow the constitutional principles of the protection of legitimate expectations
and legal certainty in the area of the relations of pensionary maintenance. In
this ruling the Constitutional Court held for the first time that amendments of
the established legal regulation, which deteriorate the pensionary maintenance,
are possible only when there emerges a special situation in the state and only
when it is necessary to protect other constitutional values; such amendments
can be made only by law, without violating the Constitution.

the non-revocation, since then, of the economic measures (in this case—those of reduction
of remuneration) by the state constituted a violation of the principle of temporality of such
measures.

6 Inits decision of 13. November 2007. the Constitutional Court noted that this provision
formulated by the Constitutional Court was applicable not only to the year 1999 but also
to the year 1998, as well as to 2000-2001; for a fairly long time the difficult economic-
financial crisis had a negative impact on the drawing up and execution of the state budget,
and on the execution of various financial obligations by the state.

7 The Constitutional Court has more than once held, inter alia in its ruling of 6 February
2012, that the state pensions which are not directly named in the Constitution differ in their
nature and character from the state social insurance pensions: they are awarded to persons
for their service or merits to the State of Lithuania, and they are paid from the State Budget;
the receipt of these pensions is linked not with the social insurance pension contributions
of an established size, but with a corresponding status of the person (service, merits or
other circumstances upon which awarding of the state pension depends); the discretion
of the legislator, while establishing awarding of the state pensions, is broader than while
regulating other pensions, that are directly named in the Constitution.
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In its ruling of 25 November 2002, while deciding on the provisions of the law
whereby it had been permitted to discontinue the payment of a part of old-
age pensions to working pensioners, the Constitutional Court formulated the
essential doctrinal provisions on pensions as of social guarantees, inter alia it
stated that a person who meets the conditions established by law in order to
receive the old-age pension, and who has been awarded and paid this pension,
has the right to a monetary payment of a respective amount, i.e. the right to
possession. This right must be protected and defended under Article 23 of the
Constitution as the right of ownership. Later these provisions were developed
in other acts of the Constitutional Court.® The Constitutional Court also formu-
lated the doctrine, that under the Constitution, no such legal regulation may be
established when a person implementing one of his constitutional rights would
lose an opportunity to realize another constitutional right, the Constitutional
Court held that, under the Constitution, it is not permitted to establish the legal
regulation under which an opportunity for the person who has been awarded
and paid an old age pension, would be restricted, due to this, to freely choose a
job and business, although he meets the conditions provided for by law so that
he would have a certain job or conduct certain business; the legal regulation
under which the person cannot freely choose a job and business due to the fact
that upon the implementation of this right he would not be paid the awarded
old-age pension or part thereof which was paid until then, also must be consi-
dered as a restriction of an opportunity to freely choose a job or business. This
position of the Constitutional Court was also reflected in other corresponding
constitutional justice cases.

In the aforesaid ruling the Constitutional Court expanded the concept of an
extreme situation, so that it would include an economic crisis (and a natural
disaster as well). Thus, in this ruling for the first time in the jurisprudence of
the Constitutional Court an economic crisis was expressis verbis pointed out
as a circumstance, in the presence of which, in extraordinary cases the legal
regulation of pensionary relations may be amended also by reducing old-age
pensions to the extent that it is necessary to ensure vitally important interests
of society and protect other constitutional values; the reduced old-age pensions
may be paid only temporarily, i.e. only as long as there is a difficult economic
situation in the state; it needs to be noted that even in such exceptional cases
old-age pensions may not be reduced in violation of the balance, entrenched in
the Constitution, between the interests of a person and those of society; such
reduction of old-age pensions must be in line with the constitutional principle
of proportionality.

8 In this context it needs to be noted that this doctrinal provision was developed in the
Constitutional Court’s ruling of 6 February 2012.
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Inits ruling of 23 August 2005, the Constitutional Court noted that, upon emer-
gence of the economic and financial crisis the state budget (and municipal bud-
gets) could be revised, the expenditures (appropriations) could be reduced,
however, state and municipal institutions had to fulfil their obligations; in such
an actual situation the terms during which the state had to fulfil the said obli-
gations could be prolonged, however, state and municipal institutions may not
decide, in an arbitrary manner, not to fulfil such obligations.

The Constitutional Courtalso had to decide on the consequences of an economic
crisis for funding of courts. In its ruling of 28 March 2006, while construing
the compliance of some provisions of the Law on Courts with the Constitution,
the Constitutional Court held that in case of a difficult economic and financial
situation, usually the financing from the budget to all the institutions which
implement state powers, as well as the financing of various spheres which are
financed from the resources of the budgets of the state and municipalities, should
be revised and reduced; in such a situation the funding of courts and salaries of
judges may be temporarily reduced, however, such reduction of salaries should
not create preconditions for other state institutions and their officials to violate
the independence of courts; funding of courts and salaries of judges may not be
reduced to the extent where the courts would not be able to administer justice
or the possibility of courts to administer justice would become restricted. The
Constitutional Court emphasised that, while establishing the legal regulation
of salaries, which is less favourable to persons, if it is necessary in order to
secure the vitally important interests of society and the state and to protect
other constitutional values, the legislator must maintain a balance between the
rights and legitimate interests of the persons in whose favour a less favourable
legal regulation is established, and the interests of society and the state, i.e. the
requirements of the principle of proportionality must be followed.

The Constitutional Court confronted the inaction of the Seimas (Parliament),
when the legal regulation regulating salaries of judges, which had been amended
(made less favourable) due to a difficult economic situation, which had emerged
in Lithuania because of the so-called Russian crisis, was not amended also when
the crisis was over. While deciding the issues inter alia related to reduction of
salaries of judges, in its decision of 8 August 2006° the Constitutional Court for-

9 Inits decision of 8 August 2006, the Constitutional Court noted that in case of legislative
omission which is prohibited by the Constitution, the courts mustfill the gapsina corresponding
individual case and this must be done by, first of all, applying the Constitution and the
general principles of law, however, such a court decision does not revoke the obligation of
the legislator to fill in the legal gap. This Constitutional Court decision is significant for the
ordinary courts while deciding cases regarding the defense of the rights of a person, when
the legislator avoids regulating the corresponding relations by legal means properly.
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mulated also a doctrinal provision whereby ordinary courts, while considering
concrete cases, have powers to assess changes in the economic situation and,
in cases there is inaction of the legislator, to adopt decisions on the defence of a
concrete social right of the person.'®

3.2 The development of the constitutional doctrine on
limitation of social rights guarantees formed at the
time of the global economic crisis (2009-2013)

The doctrinal provisions on reduction (related to the so-called Russian crisis) of
social guarantees, which were formulated in the jurisprudence of the Constitu-
tional Court, were subsequently developed when, upon emergence of the 2009
global economic crisis, the expenditures of the budget of the State of Lithuania
were drastically reduced, inter alia the expenditures for social payments. The
state budget funding of the institutions implementing state power was also
reduced, thus the salaries of employees of this sector were diminished as well'!,

In 2009 and 2010, in its jurisprudence the Constitutional Court formulated the
essential provisions on reduction of guarantees of social rights. The provisions
were affected by the consequences of the global economic and financial crisis.
The said provisions were later developed in the Constitutional Court’s ruling of
6 February 2012, in which itinvestigated the provisions providing for reduction
of pensions for the period of the economic and financial crisis

The economic crisis also brought up the question of reduction of salaries of
Members of Parliament and payments for parliamentary activities. In its decision
of 15 January 2009, the Constitutional Court, while construing the provisions
formulated in its jurisprudence previously, approved the possibility to reduce
salaries of members of the Seimas (parliament) (as well as salaries of judges)
and the payments designed for parliamentary activities.

The Constitutional Court decision of 20 April 2010 summarised and further de-
veloped the doctrine of reduction of social rights guarantees, inter alia awarded
and paid pensions and salaries, under conditions of an economic and financi-
al crisis. In its decision of 20 April 2010, the Constitutional Court formulated
certain general principles which must be followed when, provided there is an

10 The previously mentioned ruling of the Court of Appeal of Lithuania of 18 June 2008
which was adopted in civil case No. 2A-3/2008 is also to be attributed to such decisions of
ordinary courts.

11 Initsruling of 15 February 2013, the Constitutional Court decided the compliance of the
legal provisions related to the 2009 state budget (and its adoption) with the Constitution
and only some of them recognised as unconstitutional. The 2009 state budget itself was not
recognised as conflicting with the Constitution.
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economic crisis in the state, the legislator can adopt decisions on reduction of
social guarantees:

- the constitutional concept of the State Budget implies that when there is an
economic crisis in the state, the reduction of the remunerations of officials and
state servants of the institutions that are funded from state and municipal
budgets (other employees who are remunerated for work from funds of the said
budgets) and that of pensions is allowed for no longer than one budget year; in
the course of approving the State Budget for the next year, the legislator has
a duty to reassess the economic situation in the state and to decide anew as
regards the reduction of the said social guarantees;

- when there occurs an economic crisis in the state, the legislator, while adopting
corresponding decisions related to limitation of social guarantees, must heed
the constitutional imperatives of a state under the rule of law, equality of rights,
justice, proportionality, protection of legitimate expectations, legal certainty,
legal security, social solidarity and other imperatives; it is allowed to reduce
the social guarantees only when all possibilities have been used and it is impo-
ssible to accumulate the funds necessary for fulfilment of all the commitments
undertaken by the state in this area;

- the reduction of pensions and remunerations of state servants (and officials)
must be grounded upon the circumstances of the extremely difficult economic
situation in the state; only when there is an official statement that there is such
a particularly grave economic and financial situation in the state, which is not
short-termed, due to which the state is unable to perform the obligations un-
dertaken by it, the legislator may temporarily reduce the pensions and remune-
rations; the reduction must be temporary and not violating the proportions of
pensions and remunerations!? that used to be before the crisis; the principles
of equality of rights, proportionality and justice would not be violated, if the
legislator established a limit below which pensions (salaries) would not be
reduced even during an economic crisis; state pensions may be reduced to a
greater extent, however, the principle of proportionality must be followed;

- when there is an especially grave economic and financial situation in the state
and when, due to this, there is a necessity temporarily to reduce the awarded
and paid pensions, it is not allowed to reduce the old-age pension awarded and

12 In its ruling of 6 February 2012, the Constitutional Court inter alia investigated the
proportions of reduction of pensions and recognized the legal regulation on reducing the
state pensions, to a certain extent, as being in conflict with the Constitution. The proportions
of reduction of the old-age pensions were not recognized as being in conflict with the
Constitution, however, such alegal regulation that the pensions of the pensioners who work
(or conduct a certain business) were reduced to a greater extent was recognized as being
in conflict with the Constitution.
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paid to the persons who have a certain job or conduct a certain business to a
greater extent if compared with the persons who receive such a pension, but do
not have any job and do not conduct any business;!?

- the old-age pensions reduced because of an economic and financial crisis must
be compensated (this requirement is also linked with the relation of the pension,
as a certain payment, with the right of ownership protected under Article 23
of the Constitution; the legislator, while reducing pensions, must establish a
mechanism of compensation of losses incurred by persons, whereby the state
would undertake an obligation to justly compensate, after the extreme situation
is over, the losses to such persons within a reasonable time; state pensions, in
case they were reduced to a great extent, may be compensated, but only to a
smaller extent than old-age pensions.

In its 6 February 2012 ruling, while investigating the legal provisions designed
for reduction of pensions, including state pensions, during an economic crisis,
the Constitutional Court also had a possibility to assess how the legislator was
following the requirements, which arise from the Constitution at the time of an
economic crisis and which are formulated by the Constitutional Court, regarding
reduction of pensions and recognised some provisions of these laws as being in
conflict with the Constitution.'

Inits ruling of 27 February 2012, the Constitutional Court interpreted also some
requirements, which arise from the Constitution, regarding social support for
the families raising underage children, i.e. issues of awarding and limitation
upon payment of maternity, paternity, maternity (paternity) benefits, which had
directly been determined by the circumstances of the economic crisis.

In the doctrine on social rights formed by the Constitutional Court the changing
of the amount of pensions at the time of an economic crisis may not be treated as

13 The Constitutional Court held that while developing the doctrinal provision formulated
earlier that the legislator may not establish such alegal regulation under which an opportunity
for the person who has been awarded and paid old-age pension (including state pension),
would be restricted, due to this, to freely choose an occupation and business, i.e. only a
certain part of the pension would be paid (Constitutional Court’s rulings of 25 October 2002
and 3 December 2002).

14 While developing this doctrinal provision (which was formulated in the Constitutional
Court’s ruling of 25 November 2002 for the first time) in its ruling of 6 February 2012,
the Constitutional Court noted that the concept of the constitutional right to pension, as a
periodic payment of a certain amount, may not be identified with the concept of the right of
ownership in the ordinary, inter alia civil law.

15 Thelegislator has not followed the requirement not to reduce the pensions of the working
pensioners more than of those who do not work; the constitutional principle of proportionality
was not followed also when reducing the state pensions received by certain persons.
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areform of such social guarantees. The doctrine on social rights reform formed
by the Constitutional Courtis different in essence. In case the legislator decides
to reorganise the system of pensions at the time of an economic crisis, a certain
transitional period and a mechanism for compensation of the incurred losses to
the persons who had been granted and paid such pensions must be established.

3.3 The peculiarities of the doctrine on limitation of
social rights guarantees during an economic crisis

While elucidating the doctrine, which is being formulated by the Constitutional
Court, on limitation of social rights during an economic crisis, a question arises
whether this doctrine may be assessed as in a sense an independent doctrine
on limitation of the rights of a person or whether it is one of the elements of the
general doctrine on human rights (a separate case of limitation of rights).

The Constitutional Court has formulated the general criteria of limitation of
the rights of a person, which are grounded upon the ECtHR jurisprudence, and
has noted more than once that, under the Constitution, it is allowed to limit the
human rights and freedoms in case the following conditions are observed: this
is done by law; the limitations are necessary in a democratic society in order
to protect the rights and freedoms of other persons and the values entrenched
in the Constitution, as well as the constitutionally important objectives; the
limitations may not deny the nature and essence of the rights and freedoms; the
constitutional principle of proportionality must be followed. These principles
established by the Constitutional Court are similar to the doctrine on limitati-
on of social rights, which was formulated by the ECtHR, and to the principles
entrenched in the EU Charter of Fundamental Rights. The Constitutional Court
formulated the general doctrine on limitation of human rights in a very broad
manner in its ruling of 29 December 2004."7

It is possible to assess the doctrine on limitation of social rights guarantees
during an economic crisis, which was formulated by the Constitutional Courtin
2009-2013 and which is continuation of its previous doctrine, as in a sense spe-
cial doctrine on limitation of human rights at the core of which, it goes without
saying, there are the general principles of limitation of human rights that are

16 The Constitutional Court construed the requirements which stem when the legislator
is implementing the social rights reform inter alia in its ruling of 2 September 2009, as well
as rulings of 4 July 2003 and 3 December 2003.

17 The Constitutional Court formed the general doctrine on limitation of human rights
when it was deciding the issue of the constitutionality of limitation (entrenched by the law-
making subject) of a concrete constitutional right. While doing so, it formulated also the
requirements applied to limitations of a concrete right, for example, freedom of information.
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recognised in human rights law. The acts of the Constitutional Court establish
also independent grounds of the reduction of the guarantees of only the social
rights (pensions and salaries) during an economic crisis, which, even though
grounded upon general principles of the doctrine of human rights, are supple-
mented with additional criteria, as, for instance: the requirement to ground the
reduction of the guarantees of the social rights (pensions and salaries) upon
the circumstances testifying the presence of a very difficult economic situation
of the state and the requirement for the existence of an official statement that
there is a very difficult economic and financial situation in the state, which is
not short-termed; salaries and pensions must be reduced for the period not
exceeding one budget year, whereas in the course of approving the state budget
for the next year, the legislator has a duty to reassess the economic situation
in the state and to decide anew as regards the reduction of the said social gua-
rantees; the reduction must be temporary and not violating the proportions of
the pensions and remunerations that used to be before the crisis; the legislator
could establish a limit below which pensions (salaries) would not be reduced
even during an economic crisis; it is not allowed to reduce the old-age pension
awarded and paid to the persons who have a certain job or conduct a certain
business to a greater extent (this important criterion was also established in the
previous doctrine); the old-age pensions reduced because of an economic and
financial crisis must be compensated, whereas the reduced state pensions—only
if they are reduced to a large extent and they may be compensated to a smaller
extent. The constitutional principle of social solidarity, construed in the context
of the constitutional principle of equal rights of persons, implies a duty of the
legislator to establish a non-discriminatory extent of reduction of remunerati-
ons of persons who are paid for work from the funds of the state or municipal
budget. As regards the salaries reduced due to an economic crisis, differently
from the case of the reduction of pensions, the legislator is under no obligation
to compensate them, unless such reduction is recognised by the Constitutional
Court as conflicting with the Constitution, however, even in this case they can
be compensated within reasonable time and not to their full extent.!®

Inits ruling of 1 July 2013, while deciding the questions of the constitutionality
of the reduction of remunerations of state servants and judges, the Constitu-
tional Court construed the essence of the principle of constitutional solidarity
and emphasised that the constitutional principle of social solidarity, when it is
construed in the context of other constitutional principles (inter alia of propor-
tionality and justice), does not imply any social egalitarianism, inter alia it does
not deny the requirement to differentiate the amounts of remuneration that
are paid from the state budget or the municipal budgets, where one takes into

18 The Constitutional Court’s ruling of 1 July 2013.
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consideration the nature of functions performed by the persons that receive
them, their difficulty and extent, the responsibility that falls on them for the
implementation of those functions, the peculiarities of the position held, as well
as the professional level and qualification of the persons holding those positi-
ons; one must heed this requirement also while establishing the measures of
reduction of the pay for work when there occurs an extremely difficult economic
and financial situation.

While deciding regarding the compliance of certain provisions of the state budget
of 2009 with the Constitution, in its ruling of 15 February 2013 the Constituti-
onal Court emphasised that possible deviations from the requirements, which
are put forward for the adoption and entry into force of the laws that affect the
state budget and its revenue and expenditure and which arise from the Consti-
tution, inter alia the constitutional principles of a state under the rule of law and
responsible governance, may be constitutionally justifiable by the aspiration
to ensure an important public interest—to guarantee the stability of public
finances, not to allow the rise of an excessive budget deficit in the state due to
an exceptionally difficult economic and financial situation because of the eco-
nomic crisis—determining the necessity of urgent and effective decisions. The
Constitutional Court also noted that in case an exceptionally difficult economic
and financial situation in the state is long-termed and continues for more than
one year, under the Constitution, there is no tolerance for the fact that in the
course of adopting the laws that affect the state budget revenue and expenditure
the aforementioned requirements, which arise from the Constitution, for the
adoption and entry into force of these laws, would be disregarded by justifying
it by a necessity to adopt urgent decisions in order to handle the consequences
of the economic crisis.

Thus, itis possible to assert that the Constitutional Court doctrine on limitation
of social rights during an economic crisis has established the specific criteria
which one must follow.

3.4 The limitation of social rights guarantees in the
jurisprudence of some other constitutional courts

Quite a number of constitutional courts of European states have confronted the
issue of reduction of social guarantees. Sometimes they have to adopt decisions
on the consequences of certain reforms or those of the economic crisis. The chan-
ges in economy have made some constitutional courts to revise the doctrinal
provisions that used to be regarded well-founded. In some cases the social rights
issues became an object of the different treatment in constitutional and EU law.*

19 The decision of the Constitutional Court of the CzechRepublic of 31 January 2012.
PL.US/5/12 SLOVAK PENSIONS (http://www.concourt.cz/view/pl-05-12) .
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One is to pay attention to the 21 December 2009 judgment of the Constitutional
Court of the Republic of Latvia?® in which the compliance of some provisions of
the Law “On State Pension and State Allowance Disbursement in the Period from
2009 to 2012” with the Constitution was investigated. This judgment decided
on the issues of reduction of the social rights—pensions—during the global
economic crisis in a different way than it was done by the Constitutional Court
of Lithuania. The Constitutional Court of Latvia, while taking account of certain
circumstances, recognised without reservations that the reduction of pensions
provided for in the law was in conflict with the Constitution, that the impugned
provisions were invalid from the moment of their adoption, and it established a
manner of execution of this judgment.?!

The Constitutional Court of Latvia also held that the reduction of pensions could
have been implemented only if a legal provision concerning later reimburse-
ment of the deducted money had been simultaneously adopted; in other words,
planning such a temporary reduction, the legislator is obliged to ensure its fair
reimbursement at a later time. More than that, the state, in proportion to the
overall interests of society, had to define the groups of pensioners who would
be exempt from this reduction, or to whom a different reduction amount would
be applied (Item II1.32). The main argument of the Constitutional Court why it
recognised the provisions of the law as conflicting with the Constitution was
that there has not been a differentiated approach on the reduction of pensions,
there had been established neither a compensation for the reduction of pensions,
nor a corresponding transitional period, therefore the impugned norms were
not in conformity with Article 1 of the Constitution.

One can assess the 26 December 2011 decision of the Constitutional Court of
Ukraine?? as a case where during an economic crisis a constitutional court has

20 The Constitutional Court of the Republic of Latvia ruling of 21 December 2009, http://
www.satv.tiesa.gov.lv.

21 The Constitutional Court of Latvia inter alia noted that the amount of securing of social
rights guaranteed by the state may be subject to change depending on the amount of funds
at the possession of the state; still, no matter what economic situation in the state is, the
legislator must heed the fundamental rights of a person established in the Constitution (Item
[11.24). In certain cases, an economic crisis can develop to the point when the freedom of
action must be granted to the legislator to enable the implementation of remedial measures—
even if the latter would infringe the fundamental rights established by the Constitution; in
the situation of extremely limited financial resources of the state, the latter has freedom
of action to change the conditions for pension disbursement—with the aim of sustaining a
just social insurance system (Item 111.29.2).

22 Decision of the Constitutional Court of Ukraine No. 20-rp/2011 dated December 26, 2011
in the case upon the constitutional petitions of 49 People’s Deputies of Ukraine, 53 People’s
Deputies of Ukraine and 56 People’s Deputies of Ukraine concerning conformity with the
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torevise certain doctrinal provisions that used to be regarded as well-founded.
The Constitutional Court had to interpret the provisions of Article 22 of the 1996
Ukrainian Constitution that human and citizens’ rights and freedoms affirmed
by this Constitution are not exhaustive; constitutional rights and freedoms are
guaranteed and shall not be abolished; the content and scope of existing rights
and freedoms shall not be diminished in the adoption of new laws or in the
amendment of laws that are in force.

On 26 December 2011, the Constitutional Court of Ukraine adopted the decision
on the compliance of some provisions of the Law “On the State Budget of Ukraine
for 2011” with the Constitution. In its decision, while taking account of the eco-
nomic difficulties of the state and referring to the ECtHR doctrine (judgments
in cases Airey v. Ireland (No. 6289/73) and Kjartan Asmundsson v. Iceland (No.
60669/00)), the Constitutional Court formulated a new doctrinal statement
that the social rights envisaged by laws are not absolute. The mechanism of
realisation of these rights may be changed by the state, in particular, through
impossibility of their financing by proportional redistribution of funds to main-
tain the balance of interests of the whole society. In addition, such measures may
be stipulated by the necessity to prevent or eliminate real threats to economic
security of Ukraine, which under Paragraph 1 of Article 17 of the Constitution of
Ukraine is the most important function of the state. However, establishing such
legal regulation under which the amount of pensions and other social payments
and assistance will be lower than the level set in Paragraph 3 of Article 46 of the
Constitution of Ukraine is inadmissible, and will not provide adequate living con-
ditions for individuals to live in society and maintain their human dignity, that
would run contrary to Article 21 of the Constitution of Ukraine. Thus, changing
the mechanism of calculation of certain types of social benefits and assistance
is constitutionally permissible to the extent which puts into question the very
nature of the content of the right for social protection.

The Portuguese Constitutional Court has also faced questions of the constitu-
tionality of the reduction of social guarantees under conditions of the global
economic crisis. In its decision of 5 April 2013, this Court, though not excluding
the possibility that in exceptional economic circumstances and in order to qu-
ickly reduce the public deficit the legislator could lower the income of Public
Administration staff, inter alia declared the suspension of the additional holiday
month of salary or equivalent for Public Administration staff (which also applied
to the same types of amount payable under teaching and research contracts)
to be unconstitutional with generally binding force, because it was in violation
of the principle of equality that requires the just distribution of public costs,

Constitution of Ukraine (constitutionality) of item 4 of Chapter VII “Transitional Provisions”
of the Law of Ukraine “On the State Budget of Ukraine for 2011 (http://www.ccu.gov.ua)
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as it lead to unequal treatment compared to persons who earn income in the
private sector.??

The economic and financial problems of states, that could be viewed as a re-
sult of the on-going global economic crisis, has influenced the constitutional
doctrine on social guarantees formulated by constitutional courts. The latter
have confronted a complex task to assess whether the decisions adopted by
state institutions are an adequate and proportional measure conforming to the
imperatives stemming from the Constitution.

4. The constitutional protection of social (material) guarantees
of the judge. The possibility of reduction of social rights
guarantees for judges under conditions of an economic crisis

The constitutional social (material) guarantees of the judge, inter alia the solidity
of the salary and pensionary maintenance of the judge and their appropriate
regulation by law are seen by the Constitutional Court as an important gua-
rantee of the independence of the judge and courts.?* The Constitutional Court
has noted on more than one occasion that the independence of the judge and
courtsis nota privilege, but one of the most important obligations of judges and
courts, which stems from the right of the person, who believes that his rights or
freedoms guaranteed in the Constitution are violated, to an impartial arbiter of

23 The Ruling 187\13 of the Constitutional Court of Portugal of 5 of April 2013 (http://
www.tribunalconstitucional.pt/tc/en/acordaos/20130187s.html)

The Constitutional Courtalso stressed that when not matched by equivalent sacrifices on the
partofvirtually all the other citizens earning income from other sources, the cumulative, on-
going effects of the sacrifices imposed on people who earn income in public sector represent
a difference of treatment for which the goal of reducing the public deficit does not provide
adequate grounds.

24 In the Constitutional Court’s doctrine, inter aliain its ruling of 27 November 2006, the
independence of judges and courts is understood as their impartiality which is ensured
by consolidating, in the Constitution and laws, the independence of the system of courts
from the legislative and executive powers (institutional independence), the procedural
independence of judges, the organisational independence and self-government of courts, the
status of judges, the inviolability of the person of a judge, immunities, the inviolability of the
term of office of judges and social (material) guarantees of judges, as well as by establishing
the prohibition for the institutions of state power and governance, Members of the Seimas
and other officials, political parties and public organisations and citizens to interfere into
the activity of judges or courts. In this ruling the Constitutional Court did not formulate any
exhaustive list of the guarantees for judges and courts, but noted that the independence and
impartiality of judges and courts are also ensured by other guarantees established in the
Constitution and laws.
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the dispute who would solve the emerged legal dispute under the Constitution
and laws in essence.?

The Constitutional Court has emphasised on more than one occasion that the
state has a duty to ensure such social (material) maintenance for judges which
would be in conformity with the status of judges when they are in office, as well
as after expiry of the term of their office.?® The social and material guarantees
established to judges under the Constitution must be such so that they would
be in line with the constitutional status of the judge and his dignity.?”

While formulating the doctrine of social rights guarantees of the judge, the Con-
stitutional Court derives the imperative of judges’ salaries and their other social
guarantees from the principle of independence of judges and courts established
in Article 109 of the Constitution. On the grounds of this principle one attempts
to protect the judges administering justice from any influence of the legislative
power and the executive, as well as from that of other state establishments and
officials, political and public organisations, commercial-economic structures,
and legal and natural persons.

The Constitutional Court emphasised in several cases the requirement arising
from Article 109 of the Constitution to ensure the independence of judges. As
far back as inter alia in its rulings of 6 December 1995 and 21 December 1999,
while interpreting the constitutional principle of independence of judges and
courts, it held that the protection of the remuneration and other social guaran-
tees of judges is one of the guarantees helping to secure this principle, therefore,
according to the Constitution, in order to ensure the independence of judges, as
long as the judge is in office, any reduction of his remuneration, as well as any
reduction of the social guarantees established for him, is prohibited. However, a
situation where a certain component part of ajudge’s remuneration is decreased,
but, at the same time, another component part of his remuneration is increased,
is not regarded as reduction of salaries of judges.?®

The independence of judges is ensured also in the aspect that Paragraph 1 of
Article 113 of the Constitution commandingly entrenched the prohibition that
judges not receive, during the entire time of their professional career, any re-
muneration other than the remuneration established for the judge and payment
for educational or creative activities. Thus, the Constitution establishes strict

25 Inter alia the Constitutional Court’s rulings of 22 October 2007, 29 June 2010, 14 February
2011 and 1 July 2013.

26 The Constitutional Court’s rulings of 21 December 1999, 22 October 2007, and 29 June 2010.

27 The Constitutional Court’s decision of 8 August 2006, the rulings of 22 October 2007,
29 June 2010, and 14 February 2011.

28 The Constitutional Court’s ruling of 14 February 2011.
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limitations on the receiving of any other remuneration by judges. From the
point of view of the prohibitions established in Article 113 of the Constitution,
all judges are equal.

The official constitutional doctrine of the remuneration of the judge as an im-
portant element of his constitutional status was developed inter alia in the Con-
stitutional Court’s rulings of 28 March 2006, 22 October 2007, and 14 February
2011, also in the decisions of 8 August 2006 and 20 April 2010. The Constitutional
Courtnoted on more than one occasion (in its ruling of 14 February 2011 and the
decisions of 12 January 2000 and 8 August 2006) that the notion “remuneration
of the judge” includes all the payments paid to a judge from the state budget.

The character of the social guarantees of judges is determined by the constitu-
tional status of the judge which is the essential condition for his independence
guarantees. The Constitutional Court has emphasised on more than one occasi-
on, inter alia in its ruling of 14 February 2011, the requirement for equal status
of the judges in the administration of justice, which determines the fact that
the material and social guarantees of judges must be differentiated according
to clear criteria that are known ex ante and are not related to administration
of justice in the course of the consideration of cases. The same Constitutional
Court’s ruling emphasised that the judges of the same system of courts and the
judges of the courts of the same level must be paid for the corresponding work
correspondingly, without discriminating any of them and without granting
privileges to any of them.

The Constitutional Court has also provided interpretation of the component
parts of remuneration. It noted that the legislator, while regulating the relations
connected with the establishment of the remuneration of judges, may establish
that remuneration—a social (material) guarantee of the judge—is comprised of
not one, but several constituent parts, inter alia the positional salary, additional
pay and extra pay.?’

The Constitutional Court also assesses the social guarantees of the judge upon
the expiry of the term of his powers as an important guarantee of the indepen-
dence of judges. While interpreting the provisions of Article 109 of the Constitu-
tion, the Constitutional Court has formulated the requirement that the legislator
must establish such legal regulation which would ensure the independence of
the judge and courts, inter alia the social (material) guarantees of the judge,
not only when he is in office, but also when his powers are discontinued.?’ The
legislator, while heeding the Constitution, may also establish cases where a
judge’s pension (which is related to the constitutional status of the judge) is not

29 The Constitutional Court’s ruling of 14 February 2011.
30 Inter alia the Constitutional Court’s ruling of 22 October 2007.
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awarded to a former judge and/or an awarded state pension is no longer paid to
a former judge. When the cases are established, where a judge’s pension is not
awarded to a former judge, one must take into consideration the grounds of the
discontinuation of the powers of the judge.

Thus, the Constitutional Court’s doctrine has formulated a large system of social
guarantees of judges, which should be assessed as an important guarantee of
the independence of the judge and includes not only his remuneration, but also
his social guarantees upon the expiry of his powers. The Constitutional Court
has noted the importance that such guarantees must be established in reality.

The Constitutional Court has formulated a strict prohibition of reduction of
judges’ remuneration and their other social (material) guarantees; any attempts
to reduce the remuneration of the judge or his other social (material) guaran-
tees, or limitation upon financing of courts are treated as encroachment upon
the independence of judges and courts.?! This doctrine was further developed
under the conditions of the economic crisis.

Inits decision of 15 January 2009, the Constitutional Court noted that the Consti-
tution prohibits the reduction of judges’ salaries save the situations when there is
an extremely difficult economic and financial situation of the state, however, it is
allowed to do so only temporarily and only by law, by heeding the constitutional
principle of proportionality, which implies that the salaries of judges must not be
reduced to the extent where courts would become unable to perform their consti-
tutional function and obligation—administration of justice; such constitutional
guarantees of salaries of judges are determined by the constitutional status of
judges who implement judicial power; the said constitutional status of judges is
implied by the constitutional function of administration of justice.

The doctrine on correction (limitation) of social rights during an economic crisis
formulated in the Constitutional Court’s jurisprudence is also applicable to the
social guarantees of judges. In its decision of 20 April 2010, the Constitutional
Courtinter alia formulated certain general principles which must be followed
when, provided there is an economic crisis in the state, the legislator can adopt
decisions on reduction of social guarantees.

The Constitutional Court does not single out the reduction of judges’ social gua-
rantees (remuneration and pensions (state pensions®?)) under conditions of an
economic crisis from the same guarantees of other persons (inter alia those im-

31 The Constitutional Court’s rulings of 6 December 1995, 21 December 1999, 12 July 2001,
28 March 2006, and 14 February 2011, the decisions of 12 January 2000 and 8 August 2006.

32 Ajudge’s pension is treated as a state pension and, as well as other state pensions, it is
paid from the state budget.
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plementing the functions of state authority?3?), who are paid their remuneration,
and the pension is awarded and paid from the state budget (and the state social
insurance budget).

The Constitutional Court has emphasised that, as every person, a judge has the
right to defend his rights, legitimate interests, and legitimate expectations.**The
Constitutional Court confronted the inaction of the Seimas (parliament) when
the legal regulation regulating the salaries of judges, which had been amended
(made less favourable) due to a difficult economic situation, which had emerged
in Lithuania as a result of the so-called Russian crisis, was not amended also
when the crisis was over. In its decision of 8 August 2006,° while deciding the
issues inter alia related to the reduction of the salaries of judges, the Constitu-
tional Court formulated a doctrinal provision whereby ordinary courts have in
considering concrete cases the powers to assess the changes in the economic
situation and in cases of the legislator’s inaction—also the powers to adopt
decisions on the defence of a concrete social right of the person. At the time of
this crisis, the issue of the reduction and compensation of judges’ salaries was
a matter of consideration by the ECtHR.3¢

33 Initsdecision of 15 January 2009, the Constitutional Court noted thatif one established
such legal regulation, whereby in case of an extremely difficult economic and financial
situation of the country it would not be permitted to reduce the financing of courts only, nor
toreduce the remuneration of judges only, it would mean that courts are groundlessly singled
out from among other institutions which implement state power, and judges—from among
other persons that participate in implementing powers of the corresponding institutions
of state power; the consolidation of such exceptional situation of courts (judges) would
not be in line with the requirements of an open, fair and harmonious civil society and the
imperatives of justice.

34 Inter alia the Constitutional Court’s rulings of 12 July 2001 and 22 October 2007.

35 In its decision of 8 August 2006, the Constitutional Court noted that in the event of a
legislative omission, which is prohibited by the Constitution, courts must fill the gaps ad hoc,
and this must be done by applying, first of all, the Constitution and the general principles of
law; however, such a decision of the court does not eliminate the legislator’s obligation to
fill the legal gap. The said Constitutional Court’s decision is significant for ordinary courts
in deciding cases regarding the protection of the person’s social rights, where the legislator
avoids duly regulating the respective relations by means of law.

36 The ECtHR, while adoptingits 15 October 2013 decision in the case of Rimantas Savickas
v. Lithuania (application No. 66365/09) and considering the admissibility of the application,
referred inter alia to the Constitutional Court’s doctrine designated for the reduction of
the social guarantees for judges during an economic crisis. The ECtHR considered that the
Lithuanian State did not overstep the margin of appreciation in adopting and upholding
the temporary reduction of judges’ salaries during the economic crisis (1999-2003) and
emphasised that the losses of salary had been compensated, for the period of three years,
either under a special law providing for such compensation or by a court decision according to
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In its ruling of 1 July 2013, the Constitutional Court emphasised that, under the
conditions of an economic crisis, the reduction of the salaries of judges may not
be disproportionate or discriminatory; inter alia salaries may not be reduced
only for judges, or only for the judges of certain courts, or only for the judges
performing certain duties; the proportions of the amounts of salaries establis-
hed at the time prior to the occurrence of a particularly difficult economic and
financial situation in the state for the judges performing different duties (for
the judges of different systems of courts and/or of different levels of courts), as
well as the proportions of the amounts of salaries established for the different
categories of judges and other persons who are paid for their work from the funds
of the state budget or municipal budgets (inter alia state servants, politicians,
officials), may not be violated. Any failure to observe the said requirements
should be regarded as an encroachment upon the independence of a judge and
courts, thus, also inter alia as a violation of Paragraph 2 of Article 109 of the
Constitution and the constitutional principle of a state under the rule of law.

In the ruling of 1 July 2013, the Constitutional Court had to hold that, under the
conditions of the economic crisis starting from 2009, the salaries of judges and
salaries of certain state servants had been reduced without conforming to the
constitutional requirements applicable under the conditions of an economic
crisis to that type of reduction, inter alia by violating the constitutional princi-
ple of proportionality.?” The impugned legal regulation, by means of which the
coefficients of the positional salary of judges had been reduced by establishing
a disproportionate (particularly large) extent of the reduction of the salaries of
judges, inter alia by violating the proportions of the amounts of salaries esta-
blished at the time prior to the occurrence of a particularly difficult economic
and financial situation in the state for the judges performing different duties,
was recognised by the Constitutional Court as being in conflict with the Con-
stitution. The Constitutional Court held that such legal regulation was not in
line with the principle of the independence of the judge and courts, inter alia
the requirements consolidated in Paragraph 2 of Article 109 of the Constitution
and the constitutional principle of a state under the rule of law.

thatlaw. The applications of the applicants had been recognised as inadmissible concerning
the other points of the dispute as well.

37 The Constitutional Court’s doctrine has formulated a duty for the legislator, even during
an economic crisis, not to reduce those salaries that, upon the reduction thereof, would not
ensure adequate living conditions for a person. The fact that the salaries of such amounts
as established by the legislator would not be reduced does not violate the principle of
proportionality and other constitutional principles.
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It should be noted that the questions related to the reduction of the social rights
guarantees of judges under the conditions of an economic crisis have been dealt
with in different manner by other constitutional courts as well.

On 18 January 2010, the Constitutional Court of Latvia adopted a judgment in
the case in which it assessed the freezing of judicial remuneration in conjunction
with the rise in the wages of higher public officials. The Constitutional Court of
Latvia recognised the contested legal provisions and the impugned reduction
of the salaries of judges under the conditions of the economic crisis without
conforming to the imperatives stemming from the Constitution as being in
conflict with the Constitution and noted the following: difficult economic condi-
tions lead the state to review and reduce financing for all workers in the public
sector irrespectively of the branch of the public sector in which they work, the
budget of a government institution, or the area in which it operates; it would
be impermissible to reduce the financing of a single sector—the courts—or the
salaries of judges, just as it would be impermissible to leave the financing of one
branch of the government institution unchanged; even under the conditions of
economic decline, financing can be reduced only if the constitutional principles
and procedures are observed, and if the fundamental rights and freedoms are
respected, particularly, in terms of the principle of constitutional equality.*®

On 12 December 2012, the Constitutional Tribunal of Poland adopted a ruling,*
in which it recognised the legal regulation establishing the “freezing” of the
salaries of judges—non-indexation for the period of one year as being not in a
conflict with the Constitution. Under the challenged legal regulation, the salaries
of judges had been established not according to the average work remuneration
of 2011, but that of 2010, whereas the salaries in the public sector had not been
increased, i.e. they had not been indexed (had been frozen), as long as since
2008. The Constitutional Tribunal founded its decision on the deteriorating
economic situation in the state, which required that urgent measures would
be taken, and emphasised that taking care of public finances was a duty of the

38 The judgment of the Constitutional Court of Latvia of 18 January 2010 (case No. 2009-
11-01), in which the Constitutional Court of Latvia emphasised thatjudges are also citizens,
and that their special status and role in society do not grant them immunity against any
such a situation in which the state solves a complicated situation and takes decisions with
respect to its residents; in an economic crisis a social solidarity means that every citizen
undertakes proportional responsibility for the overcoming of the difficult consequences
of the crisis, and government officials, including judges, must stand in solidarity with the
country’s residents. The Court also underlined that the contested norms thus provide for
such salaries of judges in 2009 that are equal with the salaries in 2007 rather than those in
2008, consequently, the remuneration was, in fact, reduced.

39 Theruling of the Constitutional Tribunal of Poland of 12 December 2012. (http://www.
trybunal.gov.pl/OTK/teksty/OTKZU/2012/2012A_11.pdf)
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public authorities, and that the legislator’s actions had been well-grounded on
the public interest—the balancing of the state budget.

It should be mentioned that the Constitutions of some states contain the provisi-
ons expressis verbis prohibiting the reduction of the social guarantees of judges.
Thus, the constitutional courts of the said states are obliged when deciding
regarding the reduction of the said social guarantees under the conditions of an
economic crisis not to interpret or reinterpret the doctrine formulated by the
Constitutional Court, but to construe the imperative provisions of the Constitu-
tion as at the same time limiting the powers of a court. The situation in question
was faced by the Supreme Court of Cyprus when in its decision of 14 June 2013%%it
had to answer the question whether it was permissible to apply the statutory
provisions providing for the reduction of the salaries of judges. Article 158.3 of
the Constitution of the Republic of Cyprus stipulates that “[a] law shall provide
for the remuneration and other conditions of service of the judges of the courts
to be established under paragraph 1 of this Article. The remuneration and other
conditions of service of any such judge shall not be altered to his disadvantage
after his appointment.” The Supreme Court of Cyprus inter alia observed that
Article 158.3 of the Constitution was so clear that there can be no doubt as to
its interpretation, the sub judice laws that implicated the impermissible adver-
se alterations of the judges’ remuneration were contravening the provisions
of Article 158.3 of the Constitution. Having examined various arguments, the
Supreme Court ultimately reached the conclusion that the recourses succeeded
and the sub judice administrative decisions were declared null and void and of no
effect whatsoever. The court also noted the pronounced intention of most of the
applicants to voluntary contribute to the effort of saving the Cyprus economy
and hoped that their example would be followed by the remaining applicants.

Thus, during an economic crisis, inter alia not only such reduction in judges’
salaries is allowed, where they are reduced according to a certain percentage,
but also when the amount of the received salary is not indexed, i.e. when it is
frozen. When the institutions exercising constitutional jurisdiction decide on
the constitutionality of the reduction in judges’ salaries during an economic
crisis, in each separate case they must decide on whether the limitation of the
said social right was allowed and whether it was constitutionally grounded.
The decisions of Latvian and Polish constitutional courts show how the non-
indexing of judges’ salaries during an economic crisis, although, in itself, may
be recognised constitutional, however, under different circumstances, may lead
to different decisions taken by the institutions of constitutional jurisdiction.

40 The Supreme Court of Cyprus. Revisional Jurisdiction. Consolidated Recourses 397/2012
and 480/2012 . Judgment of 14 June 2013.
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5. Conclusion

The Constitutional Court of the Republic of Lithuania is forming a broad and
distinctive doctrine on the possibility of limitation of social rights during an eco-
nomic crisis. This doctrine is inter alia grounded upon the imperatives of a state
under the rule of law, equality of rights, justice, proportionality, protection of
legitimate expectations, social solidarity, the constitutional concept of the state
budget and other constitutional imperatives. The Constitutional Court has also
formulated certain general principles which must be followed when in a situation
of an economic crisis the legislator may adopt decisions on reduction of social
rights guarantees. This doctrine is also influenced by international law, inter
alia the law of the European Convention on Human Rights. While considering
the cases related to implementation of social rights, the Constitutional Court
also takes account of the case-law of the constitutional courts of other states.
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/JIp Toma Birmontiené,
Cyduja YcmasHoz cyda Penybauke /lumeaHuje

H3A30BH IIPE/1 YCTABHHUM CY/JOM /INTBAHHJE
34 BPEME I'’/IOGA/IHE EKOHOMCKE KPH3E

Pe3ume

ExoHoMmcKku u puHaHcujcku npobaemu 0pacasa, Ha Koje ce Modice 2aedamu KAo HA
€KOHOMCKY KpU3y y KOHMUHyumemy, u3gpuwuau cy ymuyaj Ha ycmagHy 00KmpuHy o
3ajemMyeHUM npaguMa u3 06.1acmu coyujaaHe 3aumume Kojy popmyauuLy ycmagHu
cydogu. OHU €y ce CYyoHUNU €A CAOHCEHUM 3a0aMKOM OYerU8arsa 0a Au ¢y 00ayke
Koje cy doHesie OpicasHe ycmaHo8e NpuMepeHe U CpasMepHe 3axmesuma Koju
npoucmuvy u3 ycmasa.

ExoHoMCKa Kpu3da je nokpeHy1a 6pojHa c10%ceHa humarsd 3a ycmasHe cydosge. Kao
npeo, da Ju ¢y ycmasHu cydosu, CyoYeHu cd 2106a1HOM eKOHOMCKOM KPU3OM, y
cmarky da ce 6ase nuMarLUMa N08E3AHUM €A eKOHOMUJOM, 0OHOCHO 0d 00AYYY]y 0
ycmasHocmu xumHux mepa wmedrse Koje dpacasa doHocu. Y yca08uma 2106aaHUX
eKOHOMCKUX Mepa wmedkre, no2oheHa cy Hajocem/busuja nodpyyja, kao wmo cy
3ajemyeHa npasa u3 obsacmu coyujaiHe 3aumume, a nuMarea heH3uja, 3apaoa
u/au nopodusebckoe odcycmea nocmasa cy 2opyha numarsa.

Jypucnpydenyuja YcmasHoe cyda JlumeaHuje hopmyaucanaa je IoOKmMpuHy Kojom
ce 02paHu4asajy 3ajeM4eHa npasa u3 o6aacmu coyujaiHe aumume 3a gpeme
eKOHOMCKe Kpu3e, a nepuod y kome je 08a 0OKmMpUHa Hacmaja.ia mMosce ce nodeauma
y dee gase: 00 2002. do 2006, kada je YcmasHu cyd 0day4usao o ycmagHocmu
npasHux akama Kojumda ce cyxicasajy coyujaiHe 2apaHyuje, y cumyayuju HacmaJoj
3602 ymuyaja m3s. ,pycke kpuse“ Ha npuspedy Jlumeanuje (y mom nepuody je
YemaesHu cyd yceojuo Hekoiuko 001yKa Koje cy nouesie da hopmupajy doKmpuHy o
cMarbery 3ajeM4eHuUX npasa u3 061acmu coyujaaHe 3aumume y 8peme eKOHOMCKe
kpus3e); u 0d 2009. do daHac, kada je YcmasHu cyd hopmupao ycmasHy doOKmpuHy o
O2paHuYerby npasa u3 06.1acmu coyujaiHe 3aumume y cumyayuju Hacma/oj 3602
nocseduya 2s106a1He eKOHOMCKe Kpu3e no npuspedy dpacasge Jlumeatuje.

JokmpuHa o ozpaHuyersy 3ajeM4eHUX COYUjaIHUX NPABA 3d 8peMe eKOHOMCKeE Kpu3e,
Kojy je YemasHu cyd gpopmyaucao y nepuody usmehy 2009. u 2013, a koja je Hacmasak
npemxodHe doKmpuHe, Moxce ce OYeHUMU Kao cneyujatHa dOKmMpuHa 0 02paHu4ersy
/BYJCKUX Npasa, Yujy CywmuHy YuHe onwimenpuxeaheHu npuHyunu o2paHuyersa
sydckux npasa. Akmuma YecmasHoe cyda ycnocmass/beHe cy U He3agucHe 0CHOge
3a cMmarbere 2apaHyuja camo coyujaaHux npaea (neHsuja u 3apada) 3a epeme
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ekoHoMcKe kpu3se. OHe cy, Uuako cy ymeme/beHe Ha ONWMUM HayeAauMa 0OKMpuUHe
0 sydcKkUM npasuma, donyrbeHe u 000amMHUM KpumepujymMuma, Kao Ha hpumep:
3axmesoMm da ce cMarbere 3ajeMYeHUx npasa us 061acmu coyujaiHe saumume
(neH3uja u 3apada) 3acHusa Ha oko.1IHOCMUMa Koje cgedo4e 0 hpucycmay eoma
meuike eKOHOMCKe cumyayuje y 0paicasu; 3aXmesom 3d NOCMOojarbeM 38aHUYHO2
caonwmersa da y 0picasu nocmoju 8eoma mewka eKOHOMCKA U uHacujcka
cumyayuja Koja Huje Kpamkopo4yHa, 3axmeeom da ce 3apade U neH3uje mMopajy
cMarbumu Ha hepuod Koju He hpeaasu jedHy 6yyemcky 200uHy, JOK je hpuaukom
odobpasarsa dpacasHoe 6yyema 3a caedehy 200uHy Hopmomeopay AdyxHcaH da NOHOBO
NpoyeHU eKOHOMCKY cumyayujy y opacasu u da noH080 00.1y4u y noz2/aedy CMaroerba
NoOMeHymux coyujaHux eapaHyuja;, 0a cmarbere Mopa 6umu npuspemMeHo U He
cMe Hapywasamu npohopyuoHa/iHU 00HOC h/ama U HAKHadd Koju je hocmojao
npe Kpuse; da 3akoHodasay Moxce da ycnocmasu 2paHuyy ucnoo Koje neHmsuje
(u naame) Hehe 6umu cmMarbUBaHe 4aK HU 30 8peMe eKOHOMCKe Kpu3e; da Huje
do3sosweHo y eehoj mepu cmarsumu cmapocHe neH3uje dodesveHe ocobama koje
uMajy nocao uau 8ode npuBAMAaH Nocao (08aj 8ajicaH KpUMepujyMm je ycnocmassbeH
y npemxodHoj dokmpuHu); da ce cmapocHe neH3uje Koje cy cMarbeHe 3602 eKOHOMCKe
u puHaHcujcke kpuse mopajy HadokHadumu, doK ce cMarbeHe OpiHcasHe neH3uje
- CaMO YKOAUKO CY CMArbeHE Y 8eAUKOj Mepu, MO2y HA0OKHadumu, aau camo y
Mars0j Mepu. YemasHo Have/10 dpyuimeeHe coaudapHocmu, mymaveHo y KOHmekcmy
ycmasHoz npuHyuna jeOHakux npasa, nodpazymesa dyxcHocm 3akoHodasya da
ycnocmasu HeQUCKPUMUHAMOPHU CMeneH CMarberba 3apada Auyuma Koja cy 3a
€80j nocao naaheHa u3 ¢poHdosa dprHcagHO2 UU ONUWMUHCKO2 6yyemad.

TpenymHo je npedmem nascree U nNuMarbe CMar-erba 3ajeM4eHux npasd u3 06.1acmu
coyujasHe 3aumume cyduja, 00HOCHO CMarberbe Hbuxosux 3apada. Popmyauwyhu
00KMpUHY 3ajeM4eHUX npasa us ob.1acmu coyujaaHe saumume 3a cyduje, YemasHu
cyd je ucmakao kao umnepamuse cydujcke 3apade U kUX08d 3ajeM4eHa COYUjaIHa
npasa u3 Havesa HesasucHocmu cyduja u cydoea ycnocmassbeHoz y vaamy 109.
Yemasa. Cucmenm 3ajemuerux coyujarHux npasa cyouja, popmyaucaq y 0okmpuHu
YcmasHoe cyda, mpeba oyeHUmMU Kao 8axcHy 2apaHyujy HesasucHocmu cyoduja,
wmo nocmaje numaree 00 HapoyuUmMoz2 3Ha4aja y yc/108uma eKOHOMCKe Kpuse,
Kada 3akoHodasay nocmas./ba 02paHu4ersa Ha Mo2yRy eucuHy sapada u neH3uja.
YemasHu cyd je y ceojoj odayyu 00 1. jyaa 2013. daswe paspaduo dokmpuHapHe
00pedbe 3acHO8aHe HA ONWIMOj AOKMPUHU CMAHeHAd Npasd u3 ob.iacmu coyujas-
He 3awmume (naama u neHsuja) y yca08uma eKoHoMcCke Kpuse, (pOpMyAUCaHoj y
o0dayyu YemasHoz cyda 0d 26. mapma 2006, y kojoj je caonwumeH 3Ha4aj nowmo-
8ara NPUHYUNA NPONOPYUOHAAHOCMU NPUAUKOM YCNOCMAB/bAHA KOHKPEMHUX
02paHuYerbd Ha 3ajeM4eHd coyujaaHa npasda.

KyuHe peuu: YcmasHu cyd, ycmasHa 0OKmMpuHa o2paHuyersd, Coyuja/iHa npasd,
€KOHOMCKA Kpu3a.
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YIIPAB/bAKE PE/IALTHOHUM KAPAKTEPOM
YIrOBOPA O JABHO-IIPUBATHOM ITAPTHEPCTBY™

Ancmpakm: Y2080pHu 0CHO8 JagHO-NpUBAMHO2 NAPMHEPCM8a UMA KapakK-
mep peaayuoHoz y2080pa. PeaayuoHu y2080pu cy HEKOMNJAeMHU CNOpaAsy-
MU Koju ypehyjy mpaHcakyuje Koo Kojux cy cmpaHe y3ajamMHo cazAadcHe da
Jje Hemozyhe uau ekOHOMCKU Hee(dUKACHO ex ante y2080pHO deUuHUCArbe
Mozyhux mewkoha u oko/IHOCMU peaausayuje y2080pa, 00HOCHO ex post
KOHMPpO/a Uucnyrera y2080pHUX odpedaba od cmpaHe mpehux cy6jexa-
ma (cyoda uau apbumpadice). 3a Memodo.102ujy ynpas/barea pesaayuoHuUM
yeosopuMma 00 3Ha4aja je da ce meopuja pesayUOHUX y2080pa He 3a1axce
30 yCmMaHos8/basarbe peaayuoHux y2080pa Kao nocebHe, UMeHO8aHe kKame-
eopuje yeosopa. home ce degpuHuiie peaayuoHu y2080p Kao kamezopuja
KojoM ce iecumumu3syje ,peAayuoHu Mod"“ KoHKpemHoe y2o8opa. Memodo-
J02uja peAayuoHux yeosopa od 3Ha4aja je 3a y2080p 0 ja8HO-npuS8aAmMHOM
napmHepcmay: kome ce obesbehyje da y2060pHU 00HOC MOKOM peaausayuje
6yde ynodob.sbeH usmeHama y okpyxcery y kome y2oeop o JIII ¢pyHkyuo-
Huwe. OnucaHo ynodob.basaree uma dea acnekma. Ilpsu, ex ante acnekm
uMma 3a Yyuss da cnpevu 0a ynodobsbasarse y2080pa ude Ha wmemy jagHoz
napmuepa. OHo je cmoeaa napamemap Koju ce y3uma y 063up Npuaukom
npunpeme Kpumepujyma u3bopa HajnososeHUjez npusamHoz napmHepa,
npu yemy ce mMopa obezbedumu 8epudukabuHOCM Kpumepujyma re2o-
802 yuuHka y ¢pasu peaausayuje JI1I1 npojekma. OnucaHo ynodobsbasarse

* pepicvetkovic@gmail.com

** PaJ| je pe3yJiTaT HCTpa)kKMBama Ha PojeKkTy: “YckiahuBame npaBa Cp6uje ca mpaBoM
EBporncke yuuje”, koju dpunancupa [IpaBuu pakynret YuuBepsurteray Humy ox 2013. no
2018. roguHe.

HcTpakuBad Ha IPOjeKTy , 3aMITUTA JbYICKUX U MAlbUHCKHUX IPaBa y eBPOIICKOM NPaBHOM
npocTtopy” (179046), koju ce peanusyje Ha [I[paBHoM dpakynTeTy YHUBep3uTeTay Humy, y3
noApmKy MUHHUCTapCTBa 32 HAYKY U TEXHOJIOUIKYU pa3Boj Peny6inke Cpouje.
HcTpakuBay Ha npojekTy ,OxpuBocT uaeHTuteta Cpba U HALlMOHAJHUX MabHUHA U
NOTPaHUYHUM ONUITHHAMa UCTO4YHe U jyrouctouHe Cpbuje, (179013), koju ce peanusyje
Ha YHuBep3uTeTy y Humy — MamuHcku dpakynTeT, a puHaHcupa ra MUHHCTApCTBO 3a
HayKy U TeXHOJIOIIKHU pa3Boj Peny6snke Cpouje.
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obesbehyje ce dedpuHucarsem npedmema obasese npusaMHo2 hapmHepa,
YCMAaHo8/bagarseM NpuopumMemHuUX YU, 6e8a Npojekma, yc108uma nodo6o-
Hocmu npusamHdoz napmuepa d0a y4ecmayje y nocmynky dode.ie y2080pa,
KOHKpemu3ayujom ,epedHocmu 3a Hoeay" kojy jagHu napmHep dobuja
peasausayujom npojekma u odzosapajyhum cmpykmypuparbem y2080pa.
Jpyau, ex post acnekm nodpazymesa ynodob.basarse y2080pa hpomeHama
KOHIMeKcma y2080pa mokom rezose peaausdayuje. Kayunu npunyunu y
080M CMUC/Y CY HaYend coaudapHocmu u koonepayuje.

KmyuHe peyu: jagHo-npugamHo napmHepcmeo; peaayuoHu y2080pu;
onopmyHumem yzosapaua; ,hold up” npobaem; koonepayuja; conudapHocm.

1.¥YBog,

YroBOpHH OCHOB jaBHO-IIPUBATHOT NAPTHEPCTBA, Y CBETJY Sui generis CTPYKType
O/IHOCA jaBHOT Y MPHUBATHOT MapTHepa, UMa KapaKTep peJiallMoOHOT YToBopa.
W3spacsia u3 eMnupujckux pajgosa Maculay-a (Macaulay, 1963: 55), TeopeTckH jy
je 3a0Kpy»xu10 Macneil, koju je TeopHjy Ha3Bao ,TEOPHUjOM peslaliHOHUX yroBopa“
(Macneil, 1978: 854).

3a pasyMeBame peJslallJUOHUX YyTroBOopa KOPUCTH Ce MEeTOJ, HeraTHBHOT
JledpuHUCamba: OHU HUCY UJIEeHTUYHHU Ca KJaCUYHUM YTOBOPHUM MeXaHU3MHUMa
(y KOHTEKCTy Teopuje pesaljMOHUX YroBOpa OBU Ce YrOBOPHU HAa3UBaAjy
,TPaHCAaKLMOHUM" yroBoprMma). TpaHCAaKLIMOHU YTOBOPU Cy AHU3ajHUPaAHU 32
CUHTYyJIapHe TpaHcakKLuje usaMeby aBe cTpaHe. KapakTepulile X HadeHa
HpeJIeBAHTHOCT HJEeHTHUTeTa yrosapada. TpaHcaKIyja je orpaHuyeHa
BpeMeHCKHU (0/BHja ce CUMYJITaHO), 1Py YeMy Ce jeJlaH TUIl TPaHCaKLUje O/iBUja
(moHaBJ/ba Yy CBOjUM OCHOBHUM KapaKTepHCTHKaMa) y BeheM 6pojy usmebhy
Pa3IMYUTHUX YUECHUKA HA TPXKULITY (TUIHMYaH IPUMeD je YyTOBOp 0 MpoJaju).
TpaHCcaKLIMOHU YTOBOPH Cy KOMIIJIETHU MMPAaBHU CIIOPA3yMHU y CMUCJY Aa 06e
CTpaHe Nperopapajy y3 HaueJIHY jeJHaKy JOCTYNHOCT MUHPOopMaliuja BaXKHUX
3a CTpYKTypupame yrosopa. OHe cy cTora y No3uluju Aa ex ante e pUHULILY
ycJa0Be TpaHcaknuje. KapakTepucTuke TpaHcakluje U obaBe3e cBake
CcTpaHe ejlabopupaHe [0 Mepe Jia Cy NocJiejuile U3BPLIeha U HEU3BPILEeHha
npeJiBU/J/bUBE Y MOMEHTY 3aK/byYerba: cTora je Moryha ex post npoueHa creneHa
HCIyemha TUX 06aBe3a (U1K Kplllewma yropopa). Onucana MoryhHocT ex ante
eslabopaluje npaBa, o6aBesa M OArOBOPHOCTH yroBapaya, Te pu3MKa U ycJIoBa
peasvsanuje yropopa, npaheHa ex post KOHTpPOJIOM UCNIyHeHa HaBeJeHUX
eJleMeHaTa, Ha3MBa Ce TPAHCAKLIMOHUM eJIeMeHTOM. TpaHCaKLMOHHU €JIeMEHT
cripeyaBa KOHQJIMKT OKO CaZpXXUHE MOCJeIUIAa HEUCTYHheha YTOBOPHUX
oapenaba. KoHQIUKT MOCTOjU je JUHO Y TTOTJIe 1y MU Takha UCIYHBEHOCTH YCJI0Ba
3a HacTynabe [ocjeuiia NoBpe/ie yropopa (CaHKIMje) y KOHKpPETHOM CJ1y4ajy.
EBasiyanujy Te MCIyH€HOCTH Bplile BplIe CYL0BU UJIU apOuTpaxke. Y KpajweM,
IIOCTOjU CUT'YPHOCT CTPaHa /ia he yroBopoM 3acHOBaHa IpaBa 6UTH 3aliTUheHa
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o/l cTpaHe He3aBHCHOT Tpeher cy6jekTa. TakBy 3alITUTY U cipoBoheme
omoryhaBajy rope HaBeJieHe KapaKTePUCTHKe KJACHYHUX yroBOpa.

Y onucaHy KOHCTPYKILMjy TPAHCAKLMOHHUX TProBayKMWX YyroBopa He yKJanajy
ce [yTOPOYHH CIIOpa3yMH KOjU peasiu3yjy y ycJOBMMa NOJJIOXKHUM IPOMEHH
Ha Ha4yMH Ja Cce NpoMeHa ycJoBa (KOHTEKCTa) yroBopa pa3dyMHO MOXe
0OYeKHWBaATH; IPUMep OBUX yroBopa Cy YTOBOPHU O CTPAHUM yJlarakbuMa WUJIU
yroBOp O peaiu3aliijy MpojeKTa jaBHO-IPUBATHOT MapTHepcTBa.! PesaloHH
YTOBOPH Ce PA3JIHUKYjy 0J KJAaCUYHUX YTOBOPHUX TPaHCaKIUja y ciaesehum
KapaKTepUuCTUKaMa.

[IpBo, peslaliuOHU yTOBOPH CY HEKOMILJIETHU criopa3yMu. Pajiu ce o cmopazymMmumMa
KOju nedUHUIY TpaHCAKIHje KO/l KOjUX Cy CTpaHe y3ajaMHO carJiacHe Ja je
HeMmoryhe UM eKOHOMCKH HeeGUKACHO (10 Mepe Jla 06eCMHUIIL/baBa yrOBOP) ex
ante y2080pHo deuHucarbe mozyhux mewkoha u okosHocmu y2080pa, 00HOCHO
ex post KOHMpO.1a Ucnyrera 08UX yC108a 00 00 cmpaHe apbumpadxice uau cyoa.
PesnayuoHu yzo80p je 6asupaH Ha pesysamamy Koju cmpaHe (3a pa3auky o0
K/AACU4HUX y2080pa) He MO2y y nomnyHocmu npedsudemu ex ante. Hacynpom monme,
KOO mpaHcakyuoHUX KOHMpAKmya/aHuxX UHcmpymeHama, HamepasaHu egekam
Yyao080pa je Mepsous U pa3yMHO 04eKUBAH: Kod y2o8opa o npodaju, Ha npumep,
08aj egpekam je ucnopyka pobe Kynyy u naaharee yeHe npooasyy. Y mom cmucay,
Kay3a 06ase3usarba K00 pesaayuoHux y2080pda je gaekcubuiHuja y komnapayuju
€a MpaHcakyuoHuM y2o8opumd. Cmoaa peaAayuoHu y2080pu 0CmMas./bajy npocmop
da cmpaHe c8oje HOB0 3HAFE 0 KOHKpPemHoj cumyayuju adanmupajy y okeup
concmeeHoe y2080pHO2 00HOCA.

Apyeo, cmpare peaayuoroz cnopazyma He deduHuuly demasvHe naaHoge 0e/n08aka.
DoKyc je npe ceeza HA Yus/be8UMAd U pA3/103UMd Y2080pd, me HAYeAUMa Koja cy
WUPOKO hpuMerU8a y CAy4ajy 0KoAHOCMU Koje uMajy kapakmep ,Heno3Hamux
Heno3HaHuya“.? Jla 61 ce TaKBe OKOJIHOCTH NPeBasHuIILIe a yTOBOP OIICTA0, CTPaHe
13 yroBOpa pa3BHjajy 0/JHOC KOjU Ce 3aCHUBA HA IOBEPEY U COJIUJIAPHOCTHU Kao
KapaKTepUCTHKaMa KOju UAY JlaJIeKo U3BAaH I'PaHUIa OPUTHHAJIHOT Criopa3yMa
(Bird, 2005: 151). Y kpajweM, ofpei6aMa peslallMOHUX YTOBOpa YTBphyjy ce
3ajeIHUYKA OUeKHBaka, y3 YCTAHOB/baBakbe MeXaHU3Ma KOju he ce KOpUCTUTHU
J1a OU ce IoHeJ1a O/J1yKa UJIU aJIOLUPaJIH, PUSUIIH, TPOLIKOBU U KOPUCTH CTPaHA
0/} peasiM3aluje yropopa.

1 Bupgetu Hanomeny 3 infra u npatehu TekcT.

2 EHrsecku uspa3s ,lo3HaTa HemosHaHuna (e. ,known unknown“) npey3seT je u3s
eNMCTEMOJIOIKOT TPOjCTBA Koje je popMysncao HeKaJjallllbd MUHUCTAp ofbpaHe CA/l
JoHanp Pamcdenn. [lo meMy, nocToje TpU HUBOA 3Haka: TIO3HATE YHIbeHUIle; IO3HATe
Heno3HaHuIle (e. . known unknowns”; YumeHHU1le 32 KOje ce 3Ha Jja I0CTOje, aJIk He 3Ha ce
HBUX0BA CaZ|p>KHMHA U 3HA4aj); Hello3HaTe Heno3HaHuIle (e. ,,unknown unknowns"; YnweHu1e
3a KOje ce ¥ He 3Ha /la 10CToje).
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Tpehe, nocToje npasHa no/ba y CTPYKTYpH pesialiioHUX yroBopa. [locTojame
npa3HUHA pe3yJiTarT je ciaejeher npucTyna yroBOpHUX CTpaHa: yMecToO Ja
KOPHCTE yrOBOPHE TEXHUKE KOje CTOje Ha EKCTPEMHHM II0JIOBIMA PACIIOI0KUBUX
MeToJla (OCTaB/balbe THUX MPOCTOpPA HEpPEeryJucaHuM, ca jeJlHe, OJJHOCHO
purusHo AepuHUCAIbE, ca ApYyTe CTpaHe, Koje je, kao mTo je Beh peyeHo —
HeMoryhe, 0oJHOCHO pUHAHCHjCKU 3aXTEBHO JI0 Mepe Z1a 06eCMHIII/baBa yroBop),
CTpaHe peJIallMOHOT CIopa3yMa TeXe Jla yCTaHOBe epUKaCHe TPOLEeAYype Koje
he 06e36eauTH GJIECKUOUIHOCT pesallMOHUX clopasyMa (mperoBapakbe,
3ajeJHUYKe opraHe 3a npaheme cropasyma, yTBphruBamke MUHUMAJIHUX U
MaKCHUMaJIHUX NapaMeTapa 3a OlleHy UCNYyHhEeHOCTH YTOBOPHUX obaBe3a
NONYT BUCHHE LIeHe 32 IPOX3BO/| UJIH YCIYTY KOjy UCIIOPYYyje MpojeKaT jaBHO-
NPUBATHOT MapTHEPCTBA).

PesnaniioHaIHOCT npeAcTaB/ba ONpeesbyjyhy KapaKTepUCTUKY yroBopa o
jaBHO-ipuBaTHOM napTHepcTBY (JIII1).3 Peu je 0 yroBopruMa Koju Cy UAUOCHH-
KpaTUYHU-je JUHCTBEHH (32 pa3JIMKy 0] KJIaCHYHUX YyTOBOPA KOjU MOTY GUTHU
v Tuncku v popmynapuu) (hupuh, 2010: 83-85). YroBopu 0 jaBHO-IPUBATHOM
MapTHEPCTBY MOPaAjy YCKJAAJAUTH NPUHLUI XUjepapXUje Ha KOjU ce HacJamwa
jaBHU mapTHep (BUCOKH HUBO a/IMUHUCTPATHBHE KOHTPOJIE U HENOCTOjakbe
€KOHOMCKOT MOZICTHIAja) Ca MPUHLUIIOM TPXKHUIIHOT [T0CJ0Balkha Ha KoMe MOo-
YMBaJIOTMKA IPMBATHOT TapTHepa. 3a jaBHO-NIPUBATHO NapTHEPCTBO je BaXKHO
Jla ce CUCTEM TPKHUIIHHUX MO/ICTUIAja KOjU TOCTOjU y IPUBATHOM CEKTOPY (Kao
eJleMeHaT KOju HeJJ0CTaje jaBHOM CEKTOPY) UMILJIEMEHTHPA Y KOHKPeTaH yTroBOp
o JIIII-y: y oBOj uMIIJIeMeHTALUjU JIeKU KJbY Y 3a peaiu3aliyjy [ju/beBa NpojeKTa
jaBHO-TIpUBATHOI MapTHepcTBa y nuTamwy (LlBeTkoBuh, 2014: 641).

2. YnpaB/bame pejlJallMOHUM KapaKTepoM
yroBopa o jaBHO-NIPUBAaTHOM NAaPpTHEPCTBY
[Tos1a3Ha Tauyka KOHKpeTU3aluje MeTOL0JI0THje peslaljJuOHUX YyroBopa je Aa

peslallMoOHM yroBop HHje ¢dopMasiHa MpaBHA KaTeropvja, HUTH Ce TeopHja
peJslalluOHUX YTOBOpa 3aJjia)ke ce 3a yCTaHOBJ/baBakhe peslallMOHUX YyroBopa

3 JaBHO-mpuBaTHO MapTHepcTBo (e. Public-Private Partnership; H. Offentlich-Private
Partnerschaft-OPP; fa/be u: PPP) npesicTaB/ba OKBUD 32 3ajeJHUYKY aKI[1jy jaBHOT CEKTOpa
(on4eHOr y Ap»KaBU M HbeHUM pa3/JIMYUTUM eMaHalldjaMa) ¥ NpUBaTHOT KaluTaJja ca
nu/beM o6e36ehema QyHKIMOHMCAKA [IeJJATHOCTH Of] ONLITETr UHTepeca, Te eUKACHOT U
€KOHOMCKH O/Ip>KMBOT pa3Boja MHpacTpyKkType. TeH3Ujy U KOHTPOBEP3Y jaBHO-NPUBATHOT
napTHepCTBAa reHepullle CyNPOTHOCT 6Ga3UYHUX KapaKTepPUCTHUKA jaBHOT ¥ PUBATHOT
cekTopa. [IpBH je CBOjOM CTPYKTYpPOM U HAYMHOM QYHKIJHOHHUCAKka YCMepeH Ka 3allITUTH,
OCTBapHBakby U pa3BHjamy oNnuITer (jaBHOr) UHTepeca. [loTowH je, Nak, yTeMe/beH Ha
NpUBATHOj UHUIIMjaTUBH yCMEPEHOj Ka 0CTBapuBamy Jo6uTH. OBa pa3JyuKa Koja ce, prima
facie,ynHu yH1aMeHTaJHOM, K/byYHa je Telllkoha y KOHCTpyHCamwy IPaBHOT OKBHUPA jaBHO-
npuBaTHOr napTHepcTBa. (LBeTkoBuh, Munenkosuh-Kepkosuh, 2011: 758)
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Kao rnocebHe, MMEHOBaHe KaTeropuje yroBopa Koja 6u GuJsa peryJucaHa
pPasJIMYUTO OJf TPAHCAKIMOHUX YToOBopa. Pasiu ce mpe cBera o TeOpeTCKOM
KOHLEeNTY ynyheHOM cTpaHaMa Koje CTyMNajy y yroBop ca peJaljHOHHUM
KapaKTepUCTHUKaMa. PeslallHOHN YyrOBOPU HUCY aHTUIIO/, TPAHCAKIIUOHUX
yroBopa: HauMe, CBM YyIrOBOPH UMajy BHUILE UM Makbe U3PaXKeH ,pesallHOHH
npuctyn”. Yak ¥ U3pa3uTo TPAaHCAKIMOHU YTOBOPH, Kao LITO je KyNOBHHA po6e
Koja ce peaJiv3yje jeJHOKPATHO, [IeJIOM Cy YCJIOBJ/bEHHU ONMIUTHM OKPYKeHheM
(KOHTEKCTOM) Y KOMe Ce YTOBOp 3aKJ/by4yje U peasinsyje. 3aCTyMHUIU TEOPHje
peslanMoHUX yroBOpa 3aJaXKy Cce UCKJ/bYYHBO 3a oJiroBapajyhe yBakaBame
creniUYHOCTU YTOBOPA KOJ| KOjUX je peJslallMOHU eJieMeHaT H3pajkeH:
Hajllpe HeroBo NMpeno3HaBakbe, a IOTOM U oAroBapajyhe UMIJIEMEHTHPAbE
y camoM yroBopy. He nmocToju ex ante v a priori TecT 3a yTBphUBatbe pasiuke
n3MeDhy peslaliMOHUX U TPAHCAKI[MOHUX yroBopa. OBaj TECT HHUje HU TOTpebaH,
uMajyhu y BUJly pasJjiore HacCTaHKa TeopHje peJsiallMOHUX yroBopa: paJu ce 0
yBoDemwy peJlallHOHOT yroBOpa Kao aHAJIUTHYKe KaTeropuje ¢pokycrupaHe Ha
NpaKTUYaH KOHTEKCT 1 ynyheHe yroBapaunma. JleruTuMu3aluja ,peJlaliiOHOT
MO/1a“ KOHKPETHOT yroBopa QYHKIHMOHHUIIE ¥ OKBUPY KJIACUYHUX YTOBOPHHUX
WHCTpPYMeHaTa, IPU YeMY CY CTPYKTYpa U KapaKTep OBUX yTOBOPHUX Cpe/ICTaBa
ynoA06/beHU NPAaKTUYHUM OKOJIHOCTHMA peJalMoHOT yroBopa (in concreto
NPUCTYI HEOMXO/IaH je C 063UPOM Ha TO /ia je UUOCUHKPATUYHOCT je/IHA O/
HeTOBUX KapaKTEPUCTHUKA).

[luTawe MeTO/OJIOTHje CPeJiCTaBa KOja CTOje Ha pacloJiaramwy cTpaHaMma
peJlallMOHUX YroBopa Npeno3HaTo je y sutepatypu (Campbell, 2005: 455).
[loTpe6HoO je fedUHMCATH TPAaBHE HHCTPYMEHTE Koju oMoryhaBajy zja yroBopHe
CTpaHe KOHCTPYKTUBHO pearyjy y cjay4ajy IpoMeHe KOHTEKCTa yroBopa, y Bpe-
Me 1 y MepH Y K0joj je To TOTpeGHO /1a 61 Ce 04yBao yroBOp Kao OKBUP HHTepeca
CTpaHa peJIal[MoHOT criopa3yMa. MeTo/j0/10THja peJlal[MOHUX yroBopa TpebaJio
6u 1a omoryhu fja cTpaHe e QUHUIY KOHKPETHE peslaljOHE aclleKTe YroBopa,
Te ga oMmoryhe fa cy MM ap6UTpaka U3Bplile aHaJU3y TaKo Jle QUHUCAHUX
acrnekarTa v NUTama Koja ux teope. (Merz, 2000: 914-915).

[IpuMemena y GyHKLUjU ylpaB/baka pealjMOHUM KapaKTepoM yroBopa o
jaBHO-IPUBATHOM NapTHEPCTBY, METO/0JIOTHja PeJIALLMOHUX YTOBOpa NapTHep-
CTBY Mopa ia 06e36e/1 Jja ,lI03HATE HEMTO3HAHULe" Kao eJleMeHTH CllopasyMa
o JIIIl-y 6yny TpeTupaHe Ha ogrosapajyhu HauuH. CTpaHne yrosopa o JIIII-y (kao
peJlaliMHOT YTOBOpa), y/1a3e y yTOBOPHU ofHOC ca cBelhy fia he 6UTH HeonXogHO
HeroBO yNoZo06/paBambe KOHTEKCTY yroBopa. OnrcaHo ynogo6/baBame nocma-
TpaHO y KOHTeKCTYy yrosopa o JIIII-y u camor jaBHO-IpHUBaTHOT NapTHEPCTBA
Kao peJIallJMOHOT 0OZJHOCAa UMa /iBa aclleKTa.

4 BujeTu supra HanoMeHy 2.
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[IpBU acnekT je a noTpeba ynosobsbaBamwa 6yie mapamMeTap y npouecy npu-
npeMe yrosopa (ex ante MeTo/10JI0IIKY acneKT). OBaj mapameTap, AaKJe, Mopa
Jla 6y/ie eJleMeHaT KOju ce y3uMa y 063up NPUJIUKOM NIpUIIpeMe KpUTepUjyMa
1n360pa HajII0BO/bHHU]jET IOHYAMOLA: KPajihbU LIUJ/b IPUMeEHE ONMUCAHOT TapaMe-
Tpay NpUIIPEMHU U CIPOBOhewy NOCTYIKa U360pa HAjIOBOJbHUjEr TPUBATHOT
napTHepa 3a peasausanujy I npojekTa je 1a KpUTEepUjyMHU U360pa U yUHUHKA
NpUBATHOT NapTHepa 6yAy nojob6HU 3a Bepudukauujy y ¢asu peaausanuje
JUII npojekTa.

Jpyry acnekKT jecTe [a ce y caMOM yroBopy o6e36e/ie ejieMeHTH 3a JieKcu-
OUJTHOCT TOKOM H-eTOBe peasin3aliije HAKOH 3aKJbyderha yrosopa (ex post Me-
TOJI0JIOLIKY aCMeKT).

0O6a acrekTa NpeAMET CYy U3JIarama Koje cJe/iu.

2.1. Ex ante acnekm ynpaeg. bara peAayuoHuUM Kapakmepom
ya080pda o0 jagHO-Npu8aAMHOM napmHepcmay

CylTuHa MeTOL0JIOTHje ex ante jecTe A y TOKY caMe IPUIIpeMe YroBOpa jaBHU
napTHep Mopa Ja Jiesyje uMajyiu y BUy IEPCIEKTUBY HberoBe UMIIJIEMEHTA-
uje 1 y3auMajyhu y 063up mberoB pesialluOHU KapaKTep.

MeTo/i010THja ex ante 3aXTeBa /ja jaBHU NapTHEP a/leKBaTHO:
cnenduKyje npeJMeT NpecTaldje TPUBATHOT MapTHEPA;

e 006e36eJU KpUTepHUjyMe M MexaHu3Me 3a BepuduKalujy UCHyHEHa
npecTalldje MPUBATHOr NapTHepa, YK/bYy4Yyjyhu W Kpurtepwjyme 3a
oapehuBame g06UjeHe ,BpeJHOCTH 3a HOBAI|";

5 JaBHO-IpHUBAaTHO MapTHEPCTBO jeJlaH je o] TPWU HAYMHA peasiv3aliije MpojekaTa
MHOpACTPYKType U 06aB/barba AeJaTHOCTH 0J jaBHOI HHTepeca. [IpeocTaJsa ABa cy:
peasu3anyja oBUX MpojekaTa KopuiihemeM CONCTBEHUX PUHAHCHUjCKUX, TIEPCOHATHUX
U Apyrux pecypca (T3B.,in house” MeTos) uau puHaHCUpawe KPO3 KpeJUTHU KaUTAaJl.
Hcnatusoct JIIIl-a y ogHOCY Ha Apyra ABa MeTOZa NpoLewnyje ce Kpo3 MeTOL0JI0TUjy
KOMIIapanyje BpeJHOCTH Koja ce J061ja IPUMeHOM CBe TPU MeTO/ie 3a KOHKPETHH ITpojeKar (e.
,Value for Money“). KoMucuja3ajaBHO-IpuBaTHA NapTHEPCTBA U KoHLecUje Peny6inke Cpbuje
yCBOjHJIa je JOKYMEHT Ha3BaH ,MeTo/10/10r1ja 3a aHAJIU3Y 00K1jeHe BpeJHOCTH Y OZLHOCY Ha
yJaoxeHa cpezcTtia (Value -for-Money) y jaBHO-IpUBaTHOM MapTHEPCTBY U KOHIlecHjaMa“,
HaBeseHU fOKyMeHT je3rpoBUTO AedUHUIIe [T0jaM MeTO/0JI0THje ,BpeJHOCTH 3a HoBal"
(maparpad 3, ctpaHa 1): ,YTBphuBame 106HUjeHe BpeJHOCTH ¥ OJJHOCY Ha yJIOKeHa Cpe/ICTBa
(.-.) je mpyMeHa aHAJIMTUYKOT NOCTY KA Y OKBUPY KOTa C€ HACTOjU KBAHTUTAaTUBHUM Iy TEM
YTBPJAUTH [ia J je 3a opecKe 06Be3HUKe 0/ Behe KOpHUCTH ia ce IPUMeHU TPaAULMOHAIHU
Mo/ieJl UHBECTHpalba y KOME Ce jaBHO TeJIO [I0jaBJbyje y Y1031 HHBECTUTOPA, pey3uMajyhu
CBe WJIM peTeXaH Zie0 pU3UKa jaBHe HHBECTHUIIM]je, UJIM UM Ce BUILEe UCIIJIATH Jla HabaBe
yCAYTY oJf MOHYhava U3 NpuBaTHOT CeKTopa, npeHocehu (asouupajyhu) BehuHy pusuka
Ha mera, KaJia ce paJiu o jaBHo-npuBaTHOM naptHepcTBy (JIIIT). /lakse, y ocCHOBU Hzeje
MaKCUMH3aluje fo61jeHe BpeJHOCTH 3a jaBHU HOBall (cpecTBa) jecTe npeHoc oApehenux
pU3MKa jaBHe HHBeCTHUIMje Ha IPUBATHOT NapTHepa. ¥ ToM cMucay, EBponcka koMmucuja
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e JeduHUIIEe NIPUOPUTET NPOjeKTa, y C/y4ajy TeH3Uje u3Mehy KOHKYpeTHUX
I[M/beBA KOjU Ce MPOjeKTOM OCTBapyjy (Hajuemrhe ce paJju 0 eKOHOMCKO]j
ebuKacHOCTH, ca jeJHe, U 3aIUTHUTHU JOCTYNHOCTH jaBHUX yCJayra U
COLMjaJIHO YTPOKEHUM CJI0jeBUMa, ca Apyre CTpaHe);

e 5ao6e36e/U TPAaHCIAPEHTHOCT;

CylITUHCKY, ex ahte MeTOJl0JIoTHja Tpebasio 64 fa 06e36ejd MHCTPYMEHTE 3a
BepudUKalLUjy UCITybera yroBopa 0/ CTpaHe NPpUBATHOT NapTHePa. YKOJIUKO
TakBa BepuduKaluja HUje Moryha u/u je HepalMOHaJHA, MOCTOjU CyMHba
Jla je jaBHO-IPpUBATHO NNapTHEPCTBO HeaJleKBaTaH MOJAJUTET 3a NpojeKar
3alITHUTE jaBHOT MHTepeca, Te Ja OU jaBHU MapTHep Tpebaso Ja y LUJbY
3alUTUTe U YHanpehewa 0BOT MHTepeca KOPUCTU CONCTBEHA CPeACTBA UJHU
KpeJUTHHU KanuTaJsl. Ha npuMep, yKOJMKO ce paJ¥ O KOHLIECHjHU 3a U3TPaA by
Y eKCIlJIoaTalijy NOCTpojera 3a Ipepajy oTnaja, HeMoryhHocT ia ce yTBpAU
KOJINYMHA OTNaja Koja ce MOXKe NNOTEeHLMjaIHO IpepajUTH y OCTPOjery 3a
ylpaBJ/bake OTIAA0M IIpeJICTaB/ba Pa3Jior Ja ce IPeUCIMUTa O4JIyKa O YJIacKy
y npojekat. Haume, y oZicycTBY jacHe BepudukabuaHe nHbopmaluje jaBHU
napTHep HeMa napameTap 3a AebuHucamwe Apyrux ejnemeHara JIIII npojekTa
(koHLlecHOHe HaJJIOKHA/y; BUCUHE HaJIOKHA/Jle KOjy MOTeHIUjaJIHU KOHL[eCHOHAp
Hanuahyje no ToHu u canM4yHO). TuMe je y HeMoryhHocTu Aa Ha ogrosapajyhu
Ha4YMH YTBPAHU KpUTEPHUjyMe 3a ollelbuBakbe NoHy/e. Y KpajibeM, yla3aK y jaBHO-
NpUBATHO NMapTHePCTBO 6e3 onucaHe HHPopMalMje 6UO OU ClIeKyJaTUBAH U
pu3MYaH GUJIO A je MpoljeHa BUILIA GUJIO [1a je HUKA Y OJJHOCY Ha PACIIOJI0KUBY
KOJIMYMHY OTNaAa (KOJMYMHY Koja HUje BepuduKabuiHa), uMajyhu y BUAy
caenehe:

e IIpOlieHa Koja 61 6uJa NpeBUCOKA Y OJJHOCY Ha CTBAPHO PACMOJIOXKHUBY
KOJIMYUHY oTnaja (Koja je y peaJJHOCTU Mama) CTBOpUJia 6U OCHOB
OZrOBOPHOCTH jaBHOT NapTHepa 360T UMHbeHUIIE [1a je IPUBATHU apTHEP
3aCHOBAO CBOjy MOHYAY Ha MoJalMMa jaBHOI MapTHepa 3a Koje ce
HWCIOCTAaBUJIO 1a Cy HETAaYHU UJIX HEIOTNYHY;

e IpolleHa KOJMUYUHE 0TNaja Koja 61u OuJa HUXKa y OJHOCY Ha CTBApHO
pacIoJIoKUBY YCJA0BUJIA O6U [ia MOCTPOjee He BPUIM CBOjy NpHUMapHY
dyHKIMjy: ynpaB/babe OTHAaAOM Ha ofpeheHoj TepuTopuju. Hauwme,
NpPUBAaTHU NapTHep 6M M3rpaJivuo NOCTPOjere YHjU KanalluTeTH He 61
OUJIM JOBOJbHU 32 CTBAPHO PACIOJIOKUBE KOJIMUUHE OTIa/a.

JedrHMIIe jaBHO-IPUBATHO NMAPTHEPCTBO KA0 NapTHEPCTBO U3MeDhy jaBHOT M IpUBaTHOT
CeKTOopa Koje MMa 3a LIUJb 1Py Kakbe YCJIyTe Kojy TpaAuLMoHaIHO 06e36ehyje jaBHU ceKTOD.
JaBHU ceKTOp ce jaBJba y Y1031 Hapy4Holla KOjU MMa 3a LiUJb 1a 06e36e/j1 Ipy Kake jaBHe
ycJlyre KOpPUCHHUKY, JOK Ce IPUBAaTHU CEKTOP jaBJba y YJ03U U3BpPLUIMOLA U MUMa 3a L1U/b
Jla IPYy>KU jaBHUM yroBopoM AeduHucaHe ycayre”. MeTososoryja je 0CTymnHa Ha CajTy
Komucuje 3a ]Il u koHuecuje Peny6auke Cp6uje (http://www.ppp.gov.rs)
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Y onucaHoM npuMepy Moryhe penieme je 1a ce pu3vK yTBphUBawba KoOJIHMYMHA
npebaly Ha MpUBaTHOr napTHepa.® Ca ipyre cTpaHe, TAKBO aJI0[Mpakhe pU3UKa
NIPOTUBpPEYH jeJHOM OJ MpHHLMIA pacnogese pusuka y JIIII npojekTuma:
pH3HKe CHOCH CTpaHa Koja je y MO3UIUjH /1a ’bMMa yIIpaBJ/ba Ha HajeUKACHU]U
HauuH (LiBeTkoBuh, 2012: 121). JacHo je ;a uHPopMalMje 0 KapaKTepUCTUKaMa
npeameta JII-a cnazgajy y noJbe ,3Hama“ jaBHOT MapTHepa KOjH je y CKJIaLy
ca TUM y no3uLMju Ja epUKacHO yIpaB/ba PU3UKOM HeaZleKBaTHE MpoLieHe
KOJIMYMHE 0TNa/ia Koja 6u TpebaJsio fa GyJie mpeAMeT npepase.

Ycnex y nebrHucamwy napaMeTapa BepuduKalyje yCA0B/bEH je U CTPYKTYPOM
yrosopa. OnrucaHaycJ0B/bEHOCT UIYCTPYje ce NPaKTUYHUM IIPUMepOM IIPOjeKTa
jaBHO-MIPUBATHOT NMapTHEPCTBA 3a oJpXKaBawe MeTpoa y JIoHa0HY. JaBHO-
NpUBATHO NAapTHEPCTBO GUJIO OTPaHUYEHO je Ha 0Jip>KaBambe UHPPACTPYKTYpe,
JIOK je ylpaBJbakbe 0CTAJIO Y 10JbY OITOBOPHOCTHU jaBHOT napTHepa. [IpojekToM
je npeABHbeHO Aa TpU pHUBaTHA NapTHepa OAPKaBajy METPO [IpU 4YeMY je CBAKO
o/l BbUX HaJJIeXaH 3a oZpeheHo noapydje. OfBajatbe cerMeHTa O/prKaBarba
(v HaZ/1IeXKHOCTHY NPHUBATHOT CEKTOpa) U ekcnioaTanyje (dpasa koja je octaaa
Yy HaJIJIEXKHOCTHU jaBHOT CEKTOpA) JIMILIHJIO je jaBHU CEKTOp MOTYRHOCTH za
ce KOpHUCTe jeJHOCTaBHU KPUTEPHUjYMU YUMHKA IPUBATHOT MapTHepa, NONyT
TAYHOCTH Y NIOY3/1aHOCTH yCyTa npeBo3a (uto 64 6usio Moryhe J1a je npuBaTHU
napTHep 0610 MOryhHOCT M ynipaBJ/baka U 0/ip>KaBamba). Kako je jaBHM napTHep
OZrOBOpPAH 3a BpIIeke yCayTe NpeBo3a, 6UJo je Hy»KHO JepuHUCATU Mepe 3a
BepuHUKaIUjy HCTTyHheba 06aBe3e NPUBATHOT apTHepa (06aBe3a oip:KaBama)
3aCHOBaHe Ha MPOLIeHH Y TUI[aja o pKaBarbha Ha eUKACHOCT IpeB03a METPOOM
(eduxacHoOCT caMe ekcrJioaTallyje, Kojy BpILY jaBHU NapTHep). OnucaHe Mepe
OuJIe Cy CJI0KeHe Kao KOHLIENT U KOMIJIEKCHe 3a KaJiKyJsanujy (Burnett, 2013:
217). 3 onucaHOT MpUMepa jacHoO je Aa O6U KPUTEpUjyMHU BepudHUKalUje
Tpebasio 6M ma Oyay Be3aH 3a yYHMHaK (pe3yJsTart; e. ,output based crite-
ria“), y3 MUHUMaJIHe crieliuduKaiyje yaasHux BpeJHoCTU. Tume ce, uaMehy
0CTaJIOT, MOACTUYE HHOBATHBHOCT MPUBATHUX NApTHePA Y MOCTYIKY U360pa
HajII0BOJbHUjET NNOHYAHUOLA.

YroBopHe oApe/0e Takohe Mory fja 6yay GopmyJivcaHe Ha HAYUH KOjU HOACTUYE
peanusauujy JIII npojekaTay npaBLy ocTaBapyMBamba Ta4yHO oZpeheHor u/ba.

6 VY jengHoM oJ yroBopa O KOHILIECHUjU 3a U3TPaJ by U eKCIJoaTalujy NocTpojema 3a
ynpaBJ/bakbe 0THaAoM KopuutheHa je ciefeha popmynanuja: , KoHueneHT uMa o6aBesy fa
oMmoryhy noTeHIMjaJJHOM NOHYAUOLY Aa, YKOJHUKO CMaTpa 3a NOTPe6GHO, 0 CBOM TPOLIKY
Y CBOjUM CpeJICTBUMA UCNIUTA CTPYKTYpPy M 06UM 0TNa/ia, y3 06aBe3y jaBHOT NapTHepa fa
YJI0’KH Haj6oJ/be Hanope y oMoryhaBamwy TaKBOT UCIMTUBakba NOTEHIMjaJIHUM TIOHY MOl UMa".
OnucaHa aJoKallyja pU3MKa 3a CTBapHe KOJMYUHE U CTPYKTYPY OTHaja Ha NpUBAaTHOT
napTHepay 0BOM CJIy4ajy aMOpPTHU30BaHa je KJ1ay3yJIoM ,Haj60/bHX Hallopa“ jaBHOT apTHepa
(6e3 jacHO fedrHMCaHe 06aBe3e jaBHOT MapTHepa Kao ,,06aBe3e pe3ysaTaTa“) a NOAPKU
NPUBATHOT NapTHepa Yy UCTIMTHUBAkY KOJIMUMHE U CTPYKType OTHajAa.
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[Ipumep oBakBHUX oJipeaba je nepunucamwe gepuHucame 1eHe (Tapude) Kojy
NpUBATHU MapTHep Hamnahyje oa KOpUCHHUKA UHOPACTPYKTYype 3a NMpyKeHe
yCayTe.

Tako, yKOJMKO je TpMMapHH LUJb IPUBATHOT NapTHepa Aa 06HaBJ/ba noctojehy
HHOpPaACTPYKTYpY, yroBopoM he 6uTH npeBubheH MeTo ofpehuBama lieHe Ha
OCHOBY rapaHTOBaHe cToIe noBpahaja UHBeCTUIMje IPUBATHOM NapTHepPY (EHT.
rate of return). Crona noBpahaja jo61ja ce Ha OCHOBY BpeZJHOCTH UHBECTHUIIH]e
jaBHOT mapTHepa U poka Tpajawa npojekTa JIII-a. [lo yTBphuBamwy cTomne
noBpahaja, dopmupajy ce Tapude koje Mmory 6UTH PUKcUpaHe 3a oapeheHu
nepuo/; BpeMeHa. Cnopasymom o JI1I1 Moxe ce npeBUJileTH MOTYRHOCT T3B.
»PETYJIaTOPHOTI UHTEPBaJia“, 0JTHOCHO BpeMeHa y KoMe ce Tapude MOHOBO
yTBpDhYyjy, y3uMajyhu y 063up OKOJIHOCTH ¥ KojuMa GYHKILMOHHUIIIE MTPOjeKaT
jaBHO-IPUBATHOT MapTHepcTBa. [lo npaBu/y je IpUBaTHU NapTHeEP Taj KOjU
MHULIMpa nperosope o yckjaahupawy Tapuda.

Y cay4ajy Aa je 3a jaBHOT MapTHepa K/bYUHU LIUJb IoBehake HUB0OA eUKACHOCTH
noctojehux uHPpacTpyKTypHUX MOCTpojewa (a He ob6HOBa mnocTtojehe
UHPPACTPYKTYpe), KopucTuhe cucteM MakcuMaJHe 1eHe (e. ,price cap”)
3aCHOBaH Ha HajBULIEeM M3HOCY Tapude Koju JepHHHUILE jaBHO TeJso. Bucuna
Tapude je 3aCHOBaHa Ha [JeHU UCIIOpYUYeHe ycayTre Uiu o6pa (Ha mpumep, Koz,
BOJlOCHabAeBawa 0CHOB Tapude je neHa BoJe). [[pusnkoM ofpehuBama eHa
jaBHU MapTHeD y/ia3u y cjaefehr pusrK: YKOJUKO MaKCUMaJHO opeheHu u3Hoc
6y/le MpeBUCOK, IPUBATHU NapTHEP OCTBapyje npopuT 6e3 NoACTULAja A
edukacHo peasnsyje npojexat JIII1; ykoauko je MAaKCHMaJIHO JONYIITEHA leHa
NpEeHUCKa, yrpoxaBa ce GUHAHCHUjCKa 0A4p>KUBOCT npojekTa JIIII mTo Ha npBU
norJies ITeTH CaMO NPUBATHOM NAapTHEDY, ajli Ce AYTOpPOYHEe U MOJUTHYKE
nocJjeulle NpeHoce U Ha jaBHOT MapTHepa, 360T U30CTaHKa oJroBapajyher
KBaJIUTeTa U 06MMa Bpllieka JAeJaTHOCTH OJf jaBHOT MHTepeca. Y KpajmeM,
Moryhe je ja ce y moCTynKy u360pa HajiOBOJbHUjer NPUBATHOL TapTHepa jaBe
MOHY/AMOLM YUje Cy IIOHY/le arpecMBHE U ONOPTYHe MOHY/e, 3aCHOBaHe Ha
CHeKyJrcamwy 0 MOTyhuM HaKHaJHUM M3MeHaMa yCJI0Ba YTBphHeHUX y jaBHOM
mo3uBYy (Koju cy ocHOB 6yAyher yroBopa o peaJsiMusaliju jaBHO-IPUBATHOT
naptHepcTsa) (Ping, 2013: 178, 179).

3a pasJsiuky oj Tapude oJpeheHe npeMa rapaHToOBaHoj cTonu noepahaja (3a-
CHOBAHOj Ha MPOLeHU MPEeTXOJHUX, ,UCTOPUjCKUX" TPOLIKOBA UHBECTHUIIH]E),
Tapruda oxpeheHa yTBphuBakeM MaKCUMaJIHO JONYIITEHe lieHe 6a3upaHa je
Ha npoueHu 6yayhux Tpoukosa. Oarosapajyhe yTBpheHa BUCMHA MaKCUMaJHO
JlonyuITeHe Tapude NoCTHIA]j je TPUBATHOM AapTHEPY /la CMakbH OllepaTHBHE
TpoiikoBe (jep My Taja Behu npoueHaT Tapude octaje kao npuxon). [locse
CBaKOT PeryJJaTOpHOT MHTepBaJia ycarialnlaBajy ce U3HOCH MaKCHUMaJTHUX I[jeHa.
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BaxHo je fa yroBopoM jaBHU apTHep 06e36e/1 IpaBo Jia ce IieHe ycarJjalia-
Bajy Ha HAUMH KOjU LUITHUTHU HeroBe HHTepece. 3HaYajaH Je0 UHTepeca jaBHOT
napTHepa o6e36ehyje ce ogpehuBameM noyeTHe Tapude 3a NpyxKamwe ycayra
0/l jaBHOT UHTepeca (Tapude Kojy Haniahyje NpUBaTHY NapTHeP): YKOJIHUKO je
OHa Ha ojaroBapajyhu HauuH AeduHUCcaHa, pacTe BepoBaTHoha Ja he u weHa
ycaryialiaBamkba TOKOM KacHUjer nepuojia 6UTH Y CKJAly ca OYeKHMBambUMa
jaBHOT MapTHepa.

[Toce6HO BaXKHO je ex ante JebUHHUCambe a NOJACTHUIAja TPAHCIIAPEHTHOCTH U
capajmwe y pazaMeHd uHdopMauuja. [Ipunuun je caenehu: Tepet o6e36ehema
vHpopMalMje U NOACTULAj HbeHOT OTKPUBakha yCMepPEH je Ka akTepy (mpuBart-
HOM HJIM jaBHOM) KOju MHPOpPMaIHjy Moce/lyje UJH je pa3yMHO OYEeKHUBATH /ia
je Moke mpub6aBUTH. [[puMereH Ha 06aBe3y NPUBATHOT NapTHepa Aa ,loes1"
nHbopMalHje ca jaBHUM NapTHEPOM, IPUHI U Jesyje Ha ceehd HaYKH: VKO-
JIMKO Ce paJiv 0 IPOjeKTY KOoju je npaheH AUHAMUYHUM pa3BoOjeM TEXHOJIOTHje,
NpUBATHU AapTHEP Ce YTOBOPOM MO>Ke 06aBe3aTHU a CBOjy TEXHOJIOTH)Y Y OJ-
pebeHOM poKy yno1061 TEXHOJIOIIKOM HanpeTKy. 0BoM 06aBe30M IpeBeHHpa
ce MOryhHOCT /ja IpMBaTHU NapTHeP KaJIKyJIMIle IPeAJI0roM 3a pean3alujy
IpojeKTa TUMe 1ITOo he NpeA0KUTH Kopulllhemwe cTapujuX TEXHOJIOTHja: MO-
ryhHoOCT MaHUNy/ 1ALl Hje je e TMMUHUCAHA TUMe UITO 61 IPUBATHU TapTHEP KOjH,
Ma/Jia CBeCTaH IOCTOjarba U pacloJI0KMBOCTH HOBE TEXHOJIOTH]e, IpeJyiaxe
kopuiuhemwe 3acTapeJie, KacHUje 610 (y CKJIaZy ca yrOBOPHOM 06aBe30M yIo-
Jl06/paBakba) U3J10KEH BUCOKUM TPOLIKOBHMA UMIIJIEMeHTAalUje CaBpeMeHUX
TexHoJsioruja Ha JIIIl npojekaT y nuTamwy. OnucaHu MexaHM3aM ONlpaB/aH je U3
cneneher pasJsiora: uHGoOpMaLHjy 0 CaBpeMeHUM TeXHOJIOTHjaMa 110 TPaBUIy
¥Ma MpUBATHU NapTHEP KOME je moceJjoBakbe TakKBUX HHPopMaLUja K/bYUHO
3aycnex Ha TpxkuuITy. [[pubaB/bame oBe HHGOpMalHje ofi CTpaHe jaBHOT map-
THepa 6M GUHAHCUJCKHU U JIOTUCTUYKU HEOAPXKUBO U 3aXTeBaJIo OM “lIpojeKaT
o npojekTty”. CTora, y cjiy4ajy Jia muTamwe ynoaob6/paBamka TEXHOJIOTHje CaB-
peMeHOM pa3Bojy OCTaHe HeperyJucaHo, U30CTaje U oA CTHULAj 32 TPUBATHOT
napTHepa fia 06e36eu nHGOpMaLUjy 0 HAUUHY HeroBor pellaBamwa: 0f, U30-
CTaHKa TakBe HHOpMaIlMje NPUBATHU NAapTHEP UMa CaMO KOPHUCT (Mama IieHa
3a 3acTapeJsy TeXHOJIOTHjy U BULIX HUBO MPODUTA).

Takobe, onuite GopMysiMcaHU KPUTEPUjyMU TONYT ,KBajdTeTa ycayra“
Koje 61 TpebaJsio fa 6yay pe3ysaTaT peaJsu3aluje NpojekTa jaBHO-IPUBATHOT
HapTHEPCTBA MOPajy Aa 6yAy KOHKPETHU30BaHU: y CyIPOTHOM, TOCTOje TemKohe
y AedUHHUCAKky HUXOBOI HUCIYHEHA, YNME Ce peJlYKYyje BPeJHOCT OBUX
KpUTEpHUjyMa 3a jaBHOT NapTHepa y MOCTYNKY KOHTPOJIE YUMHKA NPUBATHOT
napTHepa. Koz yciyra ca kapakTepoM /ieJIaTHOCTH O/ ONIITEr WHTepeca
MMa MecCTa CTaBy /ia je HEONXO0HO HHKOPIOPHUPATH MUHUMAJIHE CTaHZAp/e
HcropyKe poGe U Bplllekha ycayra y caM yroBop: OBU CTaHAAP/A W He MOTY GUTHU
npeaMeT IIPeroBopa.
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Y ex ante MeTO/ie ynpaBJbatha peslallUOHUM KapaKTepoM yrosopa yb6paja ce u
npeTXoAHO AepUHNUCake UCKYCTBa U PUHAHCHjCKe COMUJHOCTU MOHYJHOLA.
OBM KpUTEPUjYMU N0 NPABUIIY Cy €JIMMUHATOPHU: YKOJHUKO HUCY UCITYHheHU
NOHY/a HUje peJMeT JjJa/bel pa3MaTpama. [lofo6HOCT npuBaTHOT NapTHepa
nojpasyMeBa oka3 o GUHAHCHUjCKOj coMuAHOCTU. Tako nmoJjHOCUIAL] IOHY /e
Tpeba Jja [oKaxe Jja UMa NPUCTYI UJIM UMa Paco/I0)KUBa IUKBU/HA CPe/iCTBa,
HeNmoKpeTHOCTHU 6Ge3 onTepehewa, KpeJUTHe JIMHUje U Jpyra CpelCcTBa.
HaBepneHa cpeactBa Tpebasio 6u Jja 3a[j0BOJbe 3aXTeBe Be3aHe 32 HOBYaHe
TOKOB€ HeOIIX0/|He 3a peaJsin3alujy yroBopa y cjaydajy 3acToja Uuju o 1arama
noyeTKa paja.

BaxkaH esieMeHaT MOZ06HOCTU MPUBATHOT MOHYAHOLA CY U JbYACKU PECYDPCH.
[ToTeHMjaJIHU IOHYAUJIALL y>KaH je la 06e36eau oniiTe MHGoOpMaIuje o
yIpaB/badKoj CTPYKTYPHU U U O PACIIOJIOKHUBOCTHU KBaTUPHUKOBAHOT IepCcoHaIa
3a ofpebheHe K/by4yHe MO3ULHje KOje Cy HaBeJleHe y jaBHOM NI03MBY, 3a IEPUO/,
MMILJIEMeHTal¥je yroBopa.

Takobe, y UJbY CTUIaha OMIITE CJAUKE O TPXKUIIHOM NPOGUITY MTPUBATHOT
napTHepa, OJAHOCHUJIAIL IOHY/le Mopa /ia 06e36e/i1 MoiaTKe 0 TeKyhUM npaBHUM
npolecruMa ClIopoBUMA y O/THOCY HAa OKOHYAHE UJIM yTOBOPeE YHUje je U3BpIlerhe
y TOKY, Kao U OBe MoJlaTKe 3a oipeheHH Mepruos KOju MPETX0U 3aN0UUbaAby
MOCTYIIKA /I0/ieJie jaBHOT yroBopa.

W3 rope HaBeleHOT OYUTJIEHO je [1a jaABHO-IPUBATHO NAPTHEPCTBO KA0 KOHLENT
yCJIOBJ/bEHO NPETXO0JHHUM pellaBamkeM KOMIIJIEKCHUX IMTakmba: OBO pelllaBakbe
NpeTNOCTaB/ba IOCTOjakbe o peheHor HUBOA eKCllepTU3e U 3Hamwa Ha CTPaHU
jaBHOT MapTHepa. YKOJIMKO TaKBe eKCIIepTU3€e HeMa, y/1a3aKy jaBHO-IIPUBATHO
NapTHePCTBO HOCH PU3HMK IPEeKK/la KOHTUHYHUTEeTa 3alUTUTE jJaBHOT UHTepeca
Kao TeMeJbHOT eJIeMeHTA y peasiM3aliijy IpojeKaTa ca IPUBATHUM aKTepuMa
y jaBHOM CEKTOpy.

2.2. Ex post acnekm ynpas./bara pe1ayuoHuUM Kapakmepom y2080pa

Jlok je K/bYyYHU LUJ/b €X ante MeTOJ0JIOTHje yIpaB/balba peJsaljHOHUM
KapaKTepoM yroBopa O jaBHO-IPUBAaTHOM MapTHEPCTBY OCTBapUBaibe
noy3/1aHoCTH BeprdUKalije YYNHKA IPUBATHOT MapTHEPA, OCHOBHO MUTAaMbe
METO/I0JIOTHje YIIpaBJ/bakba pean3anujoM yroropa (y a3y HaKoH 3aK/byderba
yroBopa) jecte obe3beheme mwerope GpJIeKCUOUIHOCTU. YTOBOPHU O jaBHO-
NPHUBAaTHOM NMAapTHEPCTBY Kao peJIallMOHU YTOBOPH TpebaJsio 6u Jja o6e36e/e
MexaHH3aM ynoJ06/baBakha kheroBe caJip>kMHe U3MeHaMa KoHTeKcTa. [Ipu
TOMe, Ba/ba HATJIACKTH /la U3MeHa yroBopa y HajBeheM 6pojy ciy4yajeBa peMeTH
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MO3UIIUjy jaBHOT NapTHEpPa: IPpUMep OBAKBE CUTYallHje je orpaHHuYere n360pa
jaBHOT mapTHepa (,hold up“ npo6.em).’”

06e36eheme PpIeKCMOUIITHOCTH TOYHBA U Ha Meh)ycoGHOM moBepewy cCTpaHa U
koonepanuju. [loBepeme U Koonpalyja cy eJIeMEHTH KOjH J10J1a3e J10 U3paxaja
y ¢pasu peasiusaiiyje yropopa, c 063upom za y pasu npunpeme jaBHU MapTHeP
(jemHaKO Kao ¥ MPHUBATHU) BOJIE pauyyHa U LITUTE CONICTBEHE HHTEPECE.

Kapa ce pajiu o p1eKCUGHUIITHOCTH YTOBOPA, jaCHO je 1a MPaBHU CUCTEM HE MOXe
Jla OIBpaTH CTPaHe 0/l ONOPTYHHUCTHUYKOT [TOHAIIatha Y yTOBOPHUM ofiHOCHMA.®
YKoJ/InKO 06aBe3a y3/ip>kaBaa 0/ ONOPTYHU3MaA HUje NpeJMeT YTOBOPHe
carJlacHOCTH yropapaua, Tpeha ctpana (cyz uiu apbutpaka) Hema MoryhHocT
Jaje cankuuoHuie (Posner, 2000: 749).Y kouTekcty JI1I1-a, Tpeha cTpaHa (cya
WJIM apOUTparka) MoXKe UMaTH 3Hakbe 0 MOCTOojamby oApeheHux NoMUTUIKUX
[[M/bEBA jaBHOT MTApTHEepPa KOjU Cy PasJIor yyackKa y MpojeKT jaBHO-NPHUBATHOT
naptHepcTBa.” OBU cy nu/beBU pasJor 3a JIII npojekaT, ajiu He MOpajy GUTHU

7 Hold up” npo6sieM je 06JIMK ex post OMOPTYHU3Ma KOjU HacTaje 360T cruenuduyiHe
CBpxe esleMeHaTa TpaHcaknuje. CTora je Apyra cTpaHa y HedeKCUOHUJIHOj MO3ULHjH (6e3
aJTepHAaTUBHUX oniuja). Y koHTekcty JIII-a cnenuduyHOCT ce nmpe cBera oJHOCH Ha
TEXHOJIOTHjy, JbYACKH KanKuTas, know-how mpuBaTHOT TapTHEPa; HAaUMe, yCIeX pojeKTa 3a
jaBHOT MapTHepa 3aBUCH O/ TOHAIIaba TPUBATHOT NapTHepa KOjU NMa 3Hakba U CIIOCOGHOCTH
KOjU Ce He MOTY JIaKO CYICTUTYHCATH Ha TPXKUIITY. CYIITHHCKH, MPO6JIeM orpaHuyemha
n360pa y KOHTEKCTY jaBHO-NIPUBATHOT NapTHEPCTBA je CUTYyallyja y K0joj jaBHU MapTHEP
omoryhu na naBecTUTOp ysa0xu HoBay y JIIII mpojekat, a Ja IOTOM NMPUBATHU MapTHEP
M3BPIIN MOAUPUKAIU]Y JUCTPUOYLMje KOPUCTH HA HAYMH [Jla MMa BUIIU HUBO J0GUTH 0
JIIIT npojekTa Hero WITO je TO ONPaBlaHO yJarambruMa Koja je y4UuHHO.

8 OmnopTyHH3aM CTpaHa jaBHO-IPUBATHOI NapTHEPCTBA je HaCTojawe jeJlHe 0J CTpaHa
(jaBHe MM IpUBaTHE) [1a M3 CONICTBEHUX Pa3Jiora 3axTeBa O/ pyre CTpaHe NOHALIakbe Koje
je cynmpoTHo npuHIMnuMa Ha kojuMa JI1I1 dyHKIMOHUILE, in concreto UMIIIeMEHTUPAHUM Y
YroBOpY O jaBHO-IPUBATHOM NAapTHePCTBY. UycTpanuja onopTyHOTr IOHAIIaKka IPUBATHOT
aKTepa je caespeha: yroBopoM ca jaBHUM ITapTHEPOM NPUBATHU NapTHep ce o6aBe3ao
Jla peaJsiM3yje npojeKkaT 0 U3rpajiby U eKCIlJioaTalijyu NoCTpojerha 3a npepajy oTnaja.
[Ipojekat ce peasusyje kpos Be dpaze: a3y usrpajmwe u ¢pasy ekcraoaTaluje. YToBop Koju
61 TpebaJio fa Tpaje JeceT rofiMHa, NIPpUBAaTHU NapTHeP UMa HaMepy Aa PacKHHe y NeToj
rOAAMHU Tpajama yrosopa (IITO je pOK y KOMe ce oKOHYaBa ¢asza u3rpajme NocTpojema
Y 3aM0YM b€ HheroBa eKkcnsaoaranyja). Jlakae, HAKOH LITO je 3aBpIIvO $pa3y U3Tpajbe U
HalJaTHO LieHy 3a 3a usrpabhenu objekaTt, NpUBaTHU NAapTHEP OJJyUyje ce 3a PaCKHUA.
PackuioM ry6u npaBo Ha HaJJOKHA /1y 3a €KCIIJI0ATaLlMjy IOCTPOjerha, y3 06aBe3y nuahama
HITeTe 32 packu /. PasJjior packuza je mTo uMa MOryhHOCT Zja CBOj IepCOHaJI U JIOTUCTHUYKE
KananuTeTe TpaHcdepHile y [U/by 06aB/bakha APYToT, IYKPAaTUBHHUjET IPOjeKTa YHja je
MapruHa npoduTa TakBa Aa My oMoryhasa Jja, 1 HakoH nJiahamwa HaJJoKHaie TeTe 360T
packua yropopa, oCTBapu oArosapajyhy 106uUT.

9 JaBHO-MPUBATHO MAaPTHEPCTBO W YTOBOPH KOjU ra npaTe NOJUTUYHU CY CEH3UTUBHHU C
063UMpOM Ha IpeJMeT BbUXOBOT ypehrBamwa: 3allITUTY U yHaNpehewe 0CTBaprUBakbha jaBHOT
nHTepeca (LBeTkoBuh, Kepkosuh, 2011: 759-760).
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WM3PHUYNTO yTOBOPOM JleUHHUCAHU MHUMO TeHepaJiHe JleCKpUIuje (CMambeme
CHPOMAIITBA, JJOCTYMHOCT UHQPACTPYKTYpPeE, 3alITUTA jABHOT UHTepeca y
HajurpeM cMmuciay). CynpoTaH NpUCTYI KOjU OM MOApPasyMeBao ja CyJ UJId
apbuTpaxka TyMadye Mepy OCTBapHUBakb€ OINIITEe HAaBEJAEHUX MOJUTUYKUX
[UJbeBa CaJip>KaHUX y yroBopy (6e3 jacHUX KpuTepujyMa 3a yTBphuBame
IbUX0BE UCIYHEHOCTH) 3HaYMO OU Jla Cy/[0MHA YTOBOpa 3aBUCH O] OMIITHUX
M3jaBa yroBapaya (CJUYHO Kao KoJ nmpeaMbyJia MehyHapogHUX criopa3yMma)
YHMe Cce NOTEHIIMjaJIHO HapylllaBa MHTEIPUTET YTOBOPHUX 0o6aBe3a. Unak, Ha
OBOM je MeCTY Ba)KHO HAIJIACHUTH /la CaMa YHbEeHUIA PACTI0JIO)KHUBOCTH TPaBHUX
Cpe/icTaBa 3a pelllaBake CIOPOBAa MMa 3HayajaH UHJAWPEKTAH yTHIA] Ha
KOOIIepaTUBHO NOHAIIake CTpaHa (IpU TOME je ped 0 ONIITOj KapaKTePUCTULU
YTOBOPHOT MpaBa U He MOXe Ce UCKJbYYHMBO BE3aTH 3a peJlallHOHU KOHTEKCT;
HavMe, TIOCJOBHH JbYyZIM HauyeJHO u3beraBajy cnopose).’® PacrnoJsioKuBocCT
MpPaBHOT MyTa 3a 3alITUTY CONCTBEHUX MPaBa YUHHU ,CEHKY MpaBa“ y Kojoj
CTpaHe NperoBapajy o mocTojeNM HWJM NOTEHIHjaJHUM KOHQJIUKTHMA
NPOU3ULILIUM U3 YTOBOpA Y MUTAY.

KoHavyHU 1[MJb METO/0JIOTHje peJIallMOHOT IPUCTYIA je 1a yTOBOp Kao GopMasiHa
CTPYKTypa OyJe NpoKeT NPUHLUNMMA COJHUAAPHOCTH W Koomepaluje:
npuMapHe o6aBe3e U3 yroBopa CMaTPajy ce OCHOBOM 3a JlaJ/be YI0106/baBatbe
yroBopa BapHjalMjaMa KOHTEKCTa Koju ra okpyxyje. Koomepanuja 6u
TpebaJsio 6u la omoryhu sa lacunae 6yay afieKBaTHO UCITYHbeHE KPO3 capa by
yroBapaua.'! Tume ce omoryhaBa f1a ogpeheHU esleMeHTH pa3MeHe KOjU HUCY
yTBpheHHU y yroBopy (1a caMMM THUM HUXOBY MPaBHY NepHEKTHOCT HE MOXKe
BepudukoBaTu Tpeha cTpaHa-cys uau apbuTpaka) 6yay CaMOU3BpIIHMBE
o6aBe3e. CaMOU3BPUINBOCT je KapaKTepPUCTHKA MOCTylama CTpaHa Koje
M3BpIlaBajy 06aBe3e He 360T IOTeHIMjaJIHe OTOBOPHOCTH 3a LITeTy, Beh 360r
Mehy3aBHUCHOCTH y U3BpLIEHY peJIalluOHOT yToBOPa: jaBHU MapTHep npuctahe
Ha ynojo6/baBatbe yropopa o JIIIl-y kao ¢opme pesianjuoHOr yrosopa jep
TPXKUILTE He oMoryhaBa CylCTUTYLH]jy IoCcTojeher mapTHepa HOBUM AP THEPOM
Koju he afleKkBaTHO peaJiM30BaTH NpojeKaT (jaBHU NapTHep je y NpobeMy
,OrpaHuyera u3bopa“).!? [[puBaTHU napTHep he ajanTHpaTH YTOBOP KaKo OH
04yBao [IOCJOBHHU YIJIe/ U CauyBao penyTallMOHY BpeJHOCT HEONIXOJHY 3a la/be
byHKIIMOHKCAabe HA TPXUIITY. OnucaHu 6a/1aHC 0CTBapyje ce KPpo3 AYKHOCT

10 Hpeja fa yroBopHa cpejcTBa 3a IOBPeAY YroBOpa NPAKTHYHO HUCY O/l 3HaYaja KO/
JlyrOPOYHHUX peslallMOHUX YyroBopa je TeMa Koja ce aHa/JIu3upa y JuTepaTypu. Tako uma
TBphema fa ce ,Kao pe3yJTaT eMIUPHjCKUX CTyAHUja HaMehe 3aK/bydak Jia ce popMasiHa
NpaBHA CPe/ICTBA PETKO KOPUCTE KOJ| AYTOPOYHUX yroBopHUX ofHoca (Harris, Campbell,
2005: 27-28, 31-38).

11 O Be3u usMmebhy koonpalnuje v nonymwaBarma NpaBHUX Npa3HuHa BueTu: (Hviid, 2000).

12 BupjeTtu supra HanoMeHy 7.
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Koollepaliije: y IpaBHOM CMUCJIY, OBa Ce Ay>KHOCT pedieKTyje Kpo3 yroBOpoM
npezBuheHy IUHAMUKY, CAZAPKUHY U UHCTUTYLIMOHATHU GOopMaT MperoBopa,
CTaJIHy pa3MeHy UHpopMaluja, TPaHCIApPEHTOCT MoJaTaka 0 epUKACHOCTHU
dyHkMoHucatba JII npojekTa v caK4HO. 1

Koomneparuja u costulapHOCT Kao Hocehu eJieMeHTH MeTO/[0JIOTHje peslal[uOHUX
criopasyMa HUCY OIIITe KapaKTepUCTHUKe YTOBOPHUX MHCTpyMeHaTa. Yak U Kaza
je To cay4aj, Kpy3e y 0JHOCY yroBopaya cy npaTuJjal, CBaKoOT yTOBOPHOT 0OiHOCA:
nocrtojeha co/IMAAPHOCT U capajia epoupajy y NpucycTBy KOHPJIUKTA. Y
TaKBUM CJIy4yajeBUMa Koollepanuja Mopa OUTH 3aCHOBAHA He HA aJTPyU3MY,
Beh Ha y3ajaMHOj 3aBUCHOCTH yroBapaya. Mehy3aBUCHOCT uMa 3a pe3ysaTaT
Jla CTpaHa peJlalfMOHOr YroBOpa KoOja HUje IpPUMUJIA YTOBOPEHY NMpeCTal U]y
He KOPHUCTY NPOMITHO MeXaHHW3aM pelllaBamba CIopoBa: yMeCcTO ONOPTYHOT
Y HeTOJIEPAHTHOT MOHalllakha CTPaHa Gupa Koomepandjy. Basba Haracutu
Jla Meby3aBUCHOCT HeMa UCTH UHTEH3UTET TOKOM Tpajaka YrOBOPHOT
ofHOca: Mehy3aBUCHOCT ce cMamwyje Kako oiMU4e peasin3aliyja yropopa. ¥
OBOM KOHTEKCTY, Ca CMakbemeM Mehy3aBUCHOCTH, MPONOPLHUOHAJIHO pacTe
MOTYhHOCT Zja cTpaHe NOCTYMajy ONOPTYHO U []a HAMYCTe peJIalluOHU IPUCTYTI
Yy KOPUCT OCTBapema CONCTBEHUX HHTepeca.
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NpUBaTHU NapTHep o6aBe3yje Ja U3rpaju o6jeKkat 3a npepajy 0Tnajay Lju/by IPpOU3BOAbE
e”epruje (e. ,Waste to Energy“) u ekcrnjoaTHuile ra ogpehenu 6poj roguna. [lpunukom
eKCIJioaTaliije U3rpajime 06jeKTa, jaBHU apTHeP MOXe Jia 3aAP>KU IPaBo [ja y4ecTByje
y Aesly AOOGUTH Koja ce oCcTBapyje Kpo3 NpoAajy eJleKTpUUHe eHepruje NponsBejieHe
M3 NMoCTpojerwa. Moxe ce yrOBOPUTH Jla IpUBATHU NMapTHep UMa NpaBo jAa npojaje
eJIeKTPUUHY eHeprujy o ofpeheHe KOJIMYKMHe, a fa ce KOPUCT (LleHa) o/ BUILKA j06UjeHe
eJleKTpUUHe eHepruje Aed U3Mely jaBHOTr U NpUBaTHOT NapTHepa. To 3Hauu Ja usmehy
jaBHOT M IPUBATHOI NapTHepa Mopa /ia NOCTOjU TpaHCNapeHTHOCT UH$opMaliMja 0 HUBOY
pPOU3BO/Hb€, METOA0JIOTHjU KopHIllhewka TOCTpojerha, MAapKeTUHIIKOM IPUCTYILY U CIUYHO.
OBaj oAHOC 3axTeBa o/ipeheHN HUBO NIOBeperba U eJIeMeHT ,intuitu personae“.
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MANAGING THE RELATIONAL CHARACTER OF PUBLIC-
PRIVATE PARTNERSHIP CONTRACTS

Summary

A public-private partnership contract has the character of a relational contract.
Relational contracts are incomplete agreements governing transactions where
the contracting parties have mutually agreed that it is impossible or economically
inefficient to contractually define ex ante possible difficulties and contingencies in
the contract implementation, nor the difficulties and contingencies underlying the
ex post control of contract performance by a third entity (court or arbitration).
Considering the methodology of managing relational contracts, it is essential that
the theory of relational contracts does not advocate for the establishment of rela-
tional contracts as a separate category of contracts, with specifically designated
contractual instruments. This theory defines the relational contract as a category
which legitimizes «the relational mode» of a particular contract. The methodology
of relational contracts is important for contracts on public-private partnership
as it ensures that the contractual relationship is aligned with the changes in the
immediate environment where the PPP contract operates. The aforementioned ali-
gnment has two aspects. The first one is the ex ante aspect of the alignment which
is primarily aimed at preventing the detrimental effect of such alignment to the
public partner’s interests. Therefore, the intent to prevent such an effect shall be
taken into account when defining the criteria for the selection of the most favora-
ble private partner and the best offer. At the same time, it is essential to establish
verifiable standards for measuring the private partner performance in the phase
of contract implementation. For this goal to be achieved, it is crucial to specify the
subject matter of the private partner’s obligations, to establish the priority rank
of PPP project objectives, to elaborate on the specific requirements governing the
eligibility of private partners to participate in the bidding process, to specify the
«value for money» which the public partner will obtain by the implementation of
the contract, and to ensure an adequate structural framework of the PPP con-
tract. The second one is the ex post aspect of alignment which involves alignment
of the contract to the contextual changes in the contract environment during the
contract period. In this regard, the key principles are the principles of solidarity
and cooperation.

Keywords: public-private partnership; relational contracts; opportunism of con-
tracting parties; «hold up» problem; cooperation; solidarity.
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HACJ/IEBE HUPHBEPILIKOTI CY/JIA™

Ancmpakm: MehyHapodHo Kpugsu4¥HO Npaso Kao cucmeM NPasHUx nponuca
cadpocanux y akmuma mehyHapodHe 3ajedHuye, aau Uy HaQyuUoHa/AHOM
(uHmepHoM) Kpugu4HOM 3akKkoHOdascmay nojeduHux dpacasa, nhpedsuha
Kpusu4Hy 002080pHOCM U Kadcrusocm 3a eehu 6poj mehyHapooHux
kpusuuHux desa. To cy desaa Kojuma ce Kpule pamHu 3aKOHU U o6uvaju pama
(MehyHapodHo xymaHumapHo npaso) u kojuma ce nospehyje uau yeposcasa
Mup mehy Hapoduma u 6e3bedHocm YogeuaHcmad. 3a 08a KpusuuHa desaa
cy y MehyHapodHOM Kpusu4HOM npasy nponucade Hajmedce spcme u
Mepe KasHU Koje yonuime no3Haje Kpusu4Ho 3akoHodaecmeo daHac. 3a
Y4UHUOYe 08UX KPUBUYHUX des1a y odpeheHuM cayyajesuma je npumapHa
HasexcHocm MehyHapoodHux cydckux (HAOHAYUOHA/IHUX) Op2aHA KAo Wmo
Jje MehyHapodHu eojHu cydy HupHb6epay. Y oeom pady ce aHaauzupa sHavaj
HupHb6epwKoz cyda 3a passoj mehyHapodHoe Kpugsu4Hoz npasd: nojam u
Kapakmepucmuke MehyHapoOHUX KpUBUHHUX 0e/1d U NPUHYUNU KPUBUYHE
002080pHOCMLUL

KyuHe peuu: mehyHapodHo kKpusuyHo npago, MehyHapodHu eojHuU cy0,
HupHb6epwka npecyda, kpugu4Ha desa, NpuHyunu, 002080pHOCM, Ka3He.

1. YBogHa pa3mMaTpama

OBe rojjiiHe ce HaBpllIaBa ceJlaM JielleHUja O/ OKOHYakkha HajCcTpallHUjer
paTa y UCTOpUjU YoBeyaHCTBA — Jlpyror cBeTckor pata. To je ¥ mpuJnKa Ja
ce OCBPHEMO Ha NpaBHe mnocJjejuie OpojHUX MehyHapoJHUX KPUBUYHUX
JeJia (3JI04MHA) Koje Cy HallMCTHUYKe U palluCTUYKe 3eMJbe U3BPUINJIE HA
OKYNHUPAHUM TEPUTOpHjaMa.

* jovas@prafak.ni.ac.rs

** OBaj paj, je pe3yJiTaT UCTPaXkKMBama Ha NPOjeKTy: “3alITUTA JbYACKUX U MalbbUHCKUX
paBay eBpOICKOM IPaBHOM NPOCTOPY“, KOju prHaHCHMpPa MUHUCTApCTBO IPOCBETE, HAyKe
Y TeXHOJIOLIKOT pa3Boja Peny6snke Cpouje.
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JleBeTHaeCTH BeK JJOHOCHU NMPEKPeTHULY Y pa3Bojy MehyHapoJHOr paTHOT
(xymMaHUTaApHOT), OJHOCHO MehyHapoJHOr KPUBUYHOT MpaBa. 3a BpeMme
Amepuukor rpabaHckor paTta (1861-1865. rogune) OnimtoM Hapeg60M 6poj
100 amepuukor npejceiHuKa A6paxama JIMHKoJHA o 24. aBrycta 1863.
roJlMHe je MpokJaMoBaH ,3akoHUK PpeHcuca Jlubepa“! koju je mocTaBuo
NpaBUJIa 32 IOCTYNak€ BJaJUHUX cHAra y paTy. OBaj 3aKOHUK je 3a6pambUBa0
nJbayKake, yOUCTBA U NOPO6/baBatbe LIUBUIHOT CTAHOBHUIITBA, Bohemwe 60pbe
,0€3 IIpeXXuBeJMX", HaHOlIehe HENOTPEOHHUX NMATHH HellpHjaTeby, yIIOTPeOy
OTpPOBa U ybUjae paTHUX 3ap06/beHHKA KOjU 6U MoKy aau 6ekcTBo (Petrovic,
Jovasevi¢, 2010: 51-61).

To je Beh BpeMe Kaja je caspeJsia ujieja o XyMaHU3alMju paTa, na 19. Bek y
OBOM IIOIVIelY JOHOCHU BeJIMKHM HamlpeJak y Jja/beM pa3Bojy MehyHapoHOT
KpuBH4YHOTr mpaBa (JoBamepuh, 2010: 178-184). Tako je mpBo 1856. roguxe
foHeTa [laprcka gekJiapalnyja o IOMOPCKOM ITpPaBy Koja je caZprKaJjia npaBuJia o
6J10Ka iy U 3amJieHd Ha Mopy. [loToM ce 1864. rosviHe, mocJjie CypoBUX HCKyCTaBa
HamnosieoHoBuX paTtoBa U Kpumckor pata 1859. roguHe, joHocu XKeHeBcka
KOHBEHIIMja 0 Mo6oJbllIalby Cy/I0MHE BOjHUX palbeHUKa y paty. [leTporpaacka
JekJsapanuja u3 1868. roguHe 3abpamyje ynoTpeby y paTy cpefcTaBa Koja
HenoTpe6HO noBehaBajy naTwy /by U, Kao LITO CY eKCIJIO3UBHA 3pHA TeXHUHE
Mame of, 400 rpama. Hemrto kacHuje, 1874. roqune, foHeTa je bpuceJsicka
JlekJiapaliyja Koja peryJiuiile IpaBa U o0614aje paTa KojoM ce 03UBajy Jp>KaBe
NOTIHCHUILE /1A Ce Y3ApaKe 0] HeXYMaHUX NOCTyNaKa y c/ay4ajy Bohemwa parTa,
Kao IITO Cy: ynoTpe6a OTPOBa, yoUjalbe HellpHjaTesba KOjU ce pejiao, ynorpebda
Opy’Kja KojUM ce HEOTPeOHO NPOY3POKYjy NaTHe JbYAH, 3/10yIoTpeba 3acTaBe
3a NpUMHUpje UK ambJieMa llpBeHor KpcTa.

Xauike KoHBeHnWje U3 1899.2 u 1907. roguHe NnpeAcTaB/bajy MPBU MOKYIIA]
Jla ce U3BpIIU KoaubUKalLlUja paBa U AY>KHOCTHU 3apaheHUX cTpaHa U Jja ce
npenys3npajy npasusa o Bohewy CyBO3eMHOT paTa, I0CeO6HO /ia ce OrpaHu4HU
Haopy»Kame, 3abpaHu ynoTpebda oapeheHux cpesicTaBa 60p6e U 0CUrypa MUPHO
peluaBame criopoBa Mehy gprkaBama. Ha [IpBoj xalkoj koHpepeH1IMjU, 0 pKaHOj
1899.roauHe, ycBojeHHU cy caefiehu mehyHapoaHu JokyMeHTH: 1) KoHBeHIIHja
0 3aKOHMMa M obu4YajuMa paTa Ha KonHy, 2) KoHBeHIIMja 0 IpUMeHU HayeJsa
’KeneBcke koHBeHIUje 0of 22. aBrycTa 1864. roquHe 0 N0JIOXKAajy pambeHuKa

1 ®peHncuc Jlubep je 6uo npodpecop Konymbuja yHuBep3suTeTa. [Ipe Tora je 610 BOjHUK
no npodecuju Koju ce 6opuo y 6uLu ko BaTepsioa, a KacHHUje je yuecTBOBao Uy 6opbama
3a ocso6ohewe 'puke.

2 Pycku uap Hukousaj Il je 1899.roaguHe casBao MUPOBHY KOHpepeH1IUjy y Xary y NpucycTBy
npejcTaBHUKA 26 ip>kaBa ca cefehuM nu/beBUMa: a) CTBapamwe Meh)yHapo/iHe opraHusanuje,
6) peliaBame NpobJeMa pa3opyKamwa, B) MUPHO pelllaBakbe MehyHapoAHUX CIOPOBA U T)
koAudUKaIMja NpaBuia paTHOT NpaBa.
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y paTy Ha pambeHHKe y TOMOPCKHUM paToBuMa U 3) KoHBeHLIMja 0 MUPHUM
HayMHUMA pellaBawa MehyHapoaHux ciopoBa. OBOM NPUJIKUKOM Cy JOHETE U
Tpu Aeksapanuje: 1) [leksaparuja o 3ab6paHu 6anama NpojeKTHIIa U eKCIJIO3UBa
13 6aJioHa U CJMYHUX Hanpagra, 2) JlekJyapalyja o 3aryi/buBUM racoOBUMa U
3) JekJsapanuja o 3ab6paHu ynoTpebe pacnpckaBajyhux (AyM-ayM) MeTaka.
HenocTaTak JoHeTHX KOHBEHIMja U JieKJapalidja NIPOU3UIa3H U3 YHbeHHIle
Jla ce OHe OTHOCe CaMo Ha paT ¥ Bohemwe paTa, aJii He ¥ Ha OCUTYpakbe MUpa.

Ha [lpyroj xaukoj konpepeHuju (3satapuh, 1958: 296-301), oapxaHoj of,
15.jyHa o 18. okTo6pa 1907. roguHe, y NPUCYCTBY NpeJCTaBHUKA YeTPAECET
YeTHUPHU Jp>KaBe, JOHETO je YaK TPUHAeCT KOHBeHLHja U je[iHa JieKJiapalyja,
MeDhy KojuMa ce 1o cBoM 3Hauajy u3aBaja [[paBUTHUK 0 3aKOHMMa U 06HYajuMa
paTa Ha KonHy (fofaTtak y3 YeTBpTy KOHBeHIU]jy). OBaj [IpaBUIHUK caApxU
CHUCTeM IpaBuUJa O JONYUITEeHUM U HEJONMYUITEHUM CpeJiCTBUMA 3a Bohewe
paTa, 0 3a6paHu 6oMbapJoBatba U HaNa/ia Ha HebpameHe rpa/ioBe U ceJla, Kao U
0 3aUITUTH UBUJIHOT CTAHOBHUILITBA. HaxkasocT, Te 3a6paHe cy 6uJie TUllIeHe
KpUBHYHE CaHKILUje KOjoM 6U ce 06e36e/JUJI0 HbHMXOBO NMOUITOBAaKE. YMECTO
KpUBUYHe, TpeZBuheHa je camo rpahaHckonpaBHa OTOBOPHOCT 3a JAp:KaBy
360r HITeTe Koja Oy/ie HAHEeTa YIOTPe6OM HeJ03BOJbEHUX CpeicTaBa 6Gopoe.
CKyn XalllKMX KOHBEHI[Hja, ClIopa3yMa U iekJiapaliyja ce Ha3uBa ,XallKo MpaBo”.
Y meroBoj ce 0OCHOBU HaJ1a3Uu 06MYajHO PABO - ,3aKOHU M 06MYaju paToBama“.
OBo mpaBo ofipehyje cKkyn nmpaBuJia o npaBuMa M 06aBe3aMa 3apaheHux cTpaHa
y Bohemy paTHUX JiejcTaBa Kako 6 ce OrpaHUYMo U360p HAUUHA U Cpe/icTaBa
noBpehruBamba HenpujaTes/ba y MehyHApOAHOM OPYKaHOM CYKOOY.

[lepuon u3Mehy fBa cBeTCKa para je, 3alpaBo, BpeMe KaJia ce Mopes, ,XalKor
npaBa‘“, cBe yenrhe roBOpH ¥ 0 NOCTOjamby ,2KEHEBCKOT“ IpaBa. thera ynHu ckyn
MehyHapoaHux KOHBeHLUja foHeTUXx y eHeBu (1864.rogune u 1919. rogune).
OBoO mpaBo oJipehyje cKyn NMpaBuJia Koja NITUTE XKPTBe paTa M MOKYyIllaBa ja
MIOCTaBU rapaHnyje y KOPUCT OHECTIOCO0/beHUX TPUTTATHUKA OPYKAaHHUX CHAra,
Kao W JIMIa Koja He yYeCTBYjy y HellpUjaTe/bCcTBUMA. Pajiu ce o cucTeMy NpaBHUX
npaBuJia Koja Tpeba fja 3alTuTe oApeheHa uLa, 06jekte uau fobpa (Jlonuuuh,
1998: 579-582).

2. Hactranak MehynapoaHor BojHor (HupH6epmkor) cyga

3/7104MHU KOje cy HallUCTH U GalllMCTH ca CBOjUM CaBe3HMILMMa U3BPLIMJIH 33
BpeMe /Jlpyror cBeTCKOT paTa NpeMa paTHUM 3ap06/beHULIMMA, PatbeHULUMa
Y 60JIeCHUIIMMA, a Toce6GHO NpeMa [IMBUJIHOM CTAaHOBHUILITBY OKYIHMPaHUX
TEPUTOPHja, IPUHYAUJIH Cy CaBe3HUYKe CUJIE /1A Ce IOr0BOpeE 0 IIpe/ly3uMakby
Mepa 3a cyhemwe U KaxkmbaBake U3BpIIMJalia 3JI0YHHA IPOTUB MHUPa U CBUX
BpcTa paTHHUX 3JI04MHA. HauMe, caBe3sHu4YKe cuse cy jomr 1942. roguHe
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noTnucaJje cnopasyM y nasnatu CeHT Llejmc y JIOHAOHY, KOjUM Cy yCTaHOBUJIE
Komucujy YH 3a paTHe 3/1041He, cacTaB/beHY 0 ceJlaMHaecT 4ysaHoBa. OBa je
Komucuja caunnusa 8.178 npeameTa (focujea) o IMIUMa KOja Cy OCyMEBbUYEHA
3a HajTexxe MehyHapo/ He 371041 HE U3BPIIEeHE Y OBOM paTy, aJIk U TUCTY o7, 750
MTAJIMjaHCKUX PATHUX 3JI0YMHAlA KOjU CY OCYMHbUYEHHU 32 U3BpLIEHE 3JI04UHE
ynoTpe6oM 3a6pambeHUX racoBa, y6UCTBA LIUBUJIA U 3apob6/beHUKa y ETnonuju
3a BpeMe KpaTKoTpajHor paTta 1935. roauHe.

[ToToM je moulsio Ao ycBajamwa ,Jlekaapalnuje o 3BepcTBUMa“ Ha KOH$epeHLUjU
y MockBH Koja je oaprkaHa o 19. g0 30. okTo6pa 1943. rojuHe, y NpUCyCTBY
npegctaBHuka Baajge CA/l, CCCP u Benuke BpuTtanuje. Tom Jleknapanujom
je yTBpheHo fa he ce paTHUM 3JIOUMHIMMA CYJUTHU Y ApXKaBaMa Ha YHjUM
Cy TepUTOpUjaMa U3BPILUJIU 3JI0YHMHE 110 3aKOHUMa THUX JpKaBa, JoK he ce
3JIOYMHIIMA YUjU 3JI0UMHU HEMAjy moce6HY reorpadcky onpesie/beHoCT CYJUTU
Ha OCHOBY IlocebHe 0/lJIyKe caBe3HUYKUX BJaza. ¥ Jlekyaapauuju je, usmehy
ocTaJor, cTajaJjuo: ,Yjenumweno KpaseBcTBo, CjennumbeHe AMepuuke JIpKaBe
u CoBjeTrcku CaBe3 NpUMMJIM Cy U3 MHOTMX U3BOpa J0Ka3e O 3BepCTBUMaA,
MOKOJbUMaA U XJIaJJHOKPBHUM MAacOBHUM NOTY6JbebHMa KOja Ce BpIle 0/ CTpaHe
XUT/IepOBUX CHAara U3 MHOI'MX 3eMaJba OJf lbUX IIperakeHuX U U3 KOjuX ce OHHU
caja noctojaHo uctepyjy...“ (Yjenumwene Hanuje, 1948: 14-18).

OBa /leksiapanyuja je nobusia noTBpAy Ha Kondepenuuju onprkaHojy Jaatu 12.
debpyapa 1945.roguHe, Kazia je ICTaKHYyTa ,HEMOKOJIe6/bMBA HAMEPA TPOjUIle
medosa CA/l, CCCP u Bennke BpuTaHuje fa ce CBU paTHU 3JI0YMHLU IOJBPTHY
npaBeaHOj M 6p30j Ka3HU", Kao U KacHHUje Ha [loTcaaMckoj KoHpepeHIHjH, Koja
je onpxkaHay bepsinnHy aBrycta 1945. ronuHe, y npucyctBy npejcraBHuka CA/L,
CCCP, Besiuke bpuTtanuje u @paniycke.

Peasinsanuja oBUX oJj/lyKa oCTBapeHa je 3ak/byurnBameM Ciopa3yMa o CyACKOM
rOWbEelY U Ka)KibaBakby IVIaBHUX PaTHUX 3JI0UMHAllA €BPOINCKe OCOBUHE,
nosHaTHjer kao JIOHAOHCKU crlopasyM, U3Mehy BeJIMKHUX CUJa TobeJHUILA O
8.aBrycta 1945.rogune (Ilpsbeta, 1992: 35-46). OBUM cllopasyMoM je yCBOjeH
CtaTyT MehyHapOAHOT BOjHOT CyJia U YCTaHOBJ/beH MehyHapoAHU BOjHU CY[,
3a cyheme paTHUM 3JIOUMHLMMA YUjU 3JI0YMHU HeMajy nocebHy reorpadpcky
ozapeheHocT. ¥ CtaTyTy MehyHapoZHOT BOjHOT CyJa y 4JaHy 6. IOCTaB/beHO
je HaveJslo MHAUBU/YaJHe KPUBUYHE OJTOBOPHOCTH U oJipeheHHU 3JI04HHH,
Tj. MehyHapo/iHa KpMBUYHA JieJla YMjU Cce U3BPIIHOLHY KaXKibaBajy oJf CTpaHe
MehyHapoZHOT BOJHOT CcyJia UJIM Cy[0Ba HallMOHAJHUX JAp>KaBa Ha YUjUM CY
TepuTOopHjaMa OHU U U3BPILEHHU.

Kao mehyHnapopaHe 3;104rHe CTaTyT je HOpMHUpao: 1) 3JI04MH NPOTUB MHUPA, 2)
paTHe 3J104MHe U 3) 3JI0YMH NIPOTUB YOBeYHOCTH. [Ipu ToMe je 3ay3eT cTaB Jia
3JI0YHMHE MPOTHUB MehyHapoAHOT NpaBa Bplle J/bY/H, a He allCTpaKTHa 6uha
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Y /1a caMO Ka)XKihaBalEeM I0jeIMHALIA KOjU BpIIe OBAaKBe 3JI0YMHE MOTY /a
ce cupoBeny oapeade MmehyHapoagHux 3akoHa (HupH6epiika npecyza, 1948:
89-96).

3JI0YMH NPOTUB MHUPA M PaTHHU 3JIOYUHU UMajy OCHOBY y XamkuMm (13 1907.
roavHe) u KeHeBCKUM KoHBeHIMjaMa (13 1919. roauHe). 3J104UH MPOTUB
YOBEYHOCTH NpeACTaB/ba HOBUHY Y IPaBHOM peryJucamwy. OH je pe3yaTaT
1ojaBe MacOBHOT y6Hjatba N0je IMHUX Hapo/ia ¥ paca 3a BpeMe J[pyror cBeTCKor
paTta: Pyca, [lo/baka, JeBpeja, Poma u Cp6a, U npejcTaB/ba HAjTEXKY BPCTY
3JI04YMHa y MehyHapoJHOM KPUBUYHOM MPaBy KOjU MO>Ke OUTH BpIIEH y A006a
patauy no6amupa (Lemkin, 1944: 9)3. OBa peu 03HayaBa yckpahuBame npasa
Ha ONCTAaHaK U NOCTOojakbe Moje JUHUM JbyACKUM IpynaMa Kao HallMOHAJHUM,
pacHUM, MOJUTUYKHUM, ETHUUYKUM UJH BEPCKUM LieJIMHaAMa.

3. KpuBuuHa gesay Cratyty MehyHapoaHor BojHOT cyga

CratyT MebhyHapoaHor BojHor cyaa (Calvocaressi, 1947: 78-96), ycBojeH Ha
ocHOBY JIOHJIJOHCKOT criopa3yMa caBe3HUYKUX cuJia 8. aBrycta 1945. roguHe,
y 4JaaHy 6. ofpehyje MmehyHapoaHa KpUBUYHA Jiesia YHju he YYUHUOLU Kao
MojeIUHITY UJIM KAo YJIaHOBU OpTraHU3allje OUTH CyheHu o/l cTpaHe OBOT CyAa.
To cy (JoBamesuh, 2011: 135-139):

1. 3JI04MHU IPOTUB MUPA,
2. paTHU 3JI0YHMHU U
3. 3JIOUUHHU MPOTHUB YOBEYHOCTH.

[Topes HenmocpeaHUX U3BpLIMJALlA OBUX MeDyHApOoJHUX KPUBUUHUX JeJjia
(3/104MHA), KPUBUYHO CYy O/ITOBOPHA U JIMIA KOja ce jaBJ/bajy Yy CBOjCTBY Bobe,
opraHusaTopa, NoACTpeKaya UJM APyror caydyecHUKa, a Koja cy y4ecTBOBaJa
y cacTaB/bakby WUJIW U3BpIIeHhYy HEKOT 3ajeTHUYKOT MJ1aHa UM 3aBepe (Merle,
1949: 56-71) paZiu U3BpIlleHa HEKOT O/ HaNlpe/| HaBeJeHUX 3/1041Ha. OBJie ce,
3ampaBo, PaJik 0 OJITOBOPHOCTH U KaXKkhaBaky cayyeCHHUKaA 32 U3BpIIeHa Jiesa
[0 MPUHLUIY CY6jeKTUBHE aKLleCOPHe KPUBUYHE OJITOBOPHOCTH.

3.1. 3104uH npomue Mupa

3JI04MH NPOTUB MUpa (4JaH 6. cTaB 2. Tayka a.) npeJicTaB/ba MehyHapoJHO
KPHUBHUYHO JIeJI0 KOje Ce CACTOjH Y JIaHUPahy, IPUIIpeMakby, 3a0UYNbaby UIU
Bohemy arpecopckor paTa U/ paTa KojuM ce Kplie MehyHapoJHU YyroBOPH,
Cropa3yMH UJIM rapaHIiyje, Kao Uy y4eCTBOBAKY y HEKOM 3aje JHUYKOM ILJIaHy
WJIY 3aBEepU 3a U3BpLIEHE HEKOT 0/ OBUX JieJIa.

3 PedreHouup je npBu ynotpebuo no/bcku npodpecop Padaesn JleMKuH.
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OB/Jie ce paZiM 0 KPUBUYHOM Jlesly KOje je yIpaB/beHO NPOTHUB MehyHapoaHOT
MHPa, a KOjUM Ce U3a3UBa, IJIAHUPA, 3al0YUb€e UM BOAU HalaJadyKU HUJIU
arpecUBHHU paT, KOju je MHa4de 3abpameH oJpesbamMa MehyHapoJHOT paTHOT
npasa — bpujan-KesioroBum naktom uiau [lapuckum naktom u3 1928. roguHe
(PagojkoBuh, 1947: 41-49). [Ipema 0Boj oJipei6U CaMOCTaJIHO KPUBHUYUHO [[€J10
npeCTaB/bajy U IPUIIPEMHE pa/iibe, KA0 U CaMo 3all04Hibatbe (MOKYILaj) OBOT
JeJa.

3.2. PamHu 3/10MUHU

PaTtHu 3siounHU (BacuawujeBuh, 1977: 267-295) ce mMory oJpeUTH Kao
HAapoO4MTO TELIKe NMOoBpeJie NpaBuJa UM obUYyaja paTa Koje Cy Kao TaKBO
Jiesio ofpeheHe oaroBapajyhumM MehyHapofHUM npaBHUM akToM. Tako npema
CratyTy MehyHapoaHOT BOjHOT cy/a (4/aH 6. cTaB 2. Tayka 6), a IOTOM U
npeMa cxXBaTalbMMa caJip>kaHuM y HUupHGepIKoj npecy/ 4, paTHU 3JI0YMHU
NpeJiCTaB/bajy MOBpeJie paTHUX 3aKOHA U 06MYaja paTa Koje o6yxBaTajy, aju
ce ¥ He oTpaHMYaBajy camo Ha buX (Jackson, 1946: 18-32):

1. y6UCTBO, 3JI0CTaB/bakbe UJIH OJIBOerbe Ha IPUHYAHU pa/J| UJIH HA KOjU
JPYTY [IW/b UBUJHOT CTAHOBHUIITBA OKYIHWpPaHe TepPUTOpHje UJH Y
OKYNHUPaHY TEPUTOPH]Y,

2.yBHUCTBO UJIH 3JI0CTaBJ/batbe PATHUX 3ap00JbeHUKA UJIH JIUIA HA MOpY,
3. ybujame Tasnaua,
4. I/pavyKakbe jaBHe UJIU IPUBAaTHE UMOBUHE U

5. HaMepHO pasapame rpajioBa, BapoIlM HJH Ceja HJH NYCTOIIEeHe
HeolpaB/[aHO BOjHUM NoTpebGama.

OBJe ce pajau o JleJiMMa KojuMa ce Kplie oJpenbde KeHeBCKUX U XalIKUX
koHBeHIUja (Neave, 1980: 54-69), a Koja cy ynpaBJ/beHa IpeMa I[[UBUJIHOM,
He6OpaYKOM CTAHOBHUILITBY OKyNHUpPaHe TePUTOPU]je (paTHU 3/I09YHMH NPOTUB
LJMBUJIHOT CTAHOBHHULITBA) UJIM IPeMa paTHUM 3ap06/beHUIIMMA (paTHHU 3JI0YKUH
NPOTUB PAaTHUX 3apob/beHHKA). UHTEepecaHTHO je Aa OBY KPUBHUHONPABHY
3alITUTY He Y>KKBAjy (M3pUUYMUTO HaBeJIeHU) patbeHUIH, 60J1eCHULHY, CAHUTETCKO
WJIM BEPCKO 0CObJbeE.

3.3. 32104UH npomue Yoee4yHocmu

3JI0YMH NPOTHUB YOBEYHOCTH® (4J1aH 6. CTaB 2. TayKa I1.) je 10 IPBU NyT Aedu-
HucaH ynpaBo CratyToMm MehyHapogHor BojHor cyza. Ty cniazgajy ciaegehu akTu:

4 TloyeTak MHKpHUMHHAIM]je 3JI04MHA IPOTUB YOBEYHOCTH JaTHpa U3 BpeMeHa IIpBor
CBETCKOT paTa Kao peaKljMja CaBe3HUYKHUX CHUJIa Ha 3JIOUHHE KOje Cy U3BPILUJIE TypCKe
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1. y6ucTBa,
2.ucTpebibemse,

3. nopo6J/baBame,

4. nenopTanuja u

5. ocTaJjia He4oBeYHa feJa.

3a nocTojarbe 3JI04MHA IPOTUB YOBEYHOCTU GUTHO je UCIyHEelbe jolll JIBa
eneMeHTa. To cy:

1. Aa je paAma U3BpIIE€HA TPOTHUB OHJI0 KOT OHWBUJIHOT CTAHOBHUIITBA U

2./1a ce paZilba npeay3uMa y ofpeheHo BpeMe — IIpe UM 3a BpeMe Tpajarba
para.

[Tpu ToMe ce Kao 3JI0YMH NPOTUB YOBEYHOCTHU CMATpa U CBAKO Mporamakhe Ha
MOJIUTUYKOj, PACHOj UJIM BEPCKOj OCHOBH Y U3PLIEHY UJIH Y Be3U GUJIO0 Kojer
3JI0YMHA Y HA/IJIeXKHOCTH OBOT Cy/ia, 6€3 0631pa Ha TO /ia JIM Ce TUMe BPIIE UJIU
He BpIIle IOBpe/ie 3aKOHA OHe 3eMJbe ¥ K0jOj Cy 3JI0YMHU U3BPILIEHHU.

OBUM ce KPUBUYHUM JI€JIOM NMPAKTHUYHO LeJIUM JbY[CKUM IpynaMa (mpumnaj-
HULMMa MOJIMTHUKE, pacHe UJIM BepcKe rpyne) oHeMoryhaBa uu oTexxaBa
KUBJbEHE, U TO KaKO 3a BpeMe paTa, Tako U npe parta. OBo je 6UJIO jeTUHO
MehyHapoAHO KPUBUYHO Jie/10 U3 HaAJIeXXHOCTU MehyHapoaHor BojHOT cyza
KOje ce MOTJIO U3BPIIUTH HE3aBUCHO O PaTa MUJIU OPYKAaHOT CYKO6a.

HcTa MmehyHaposHa KpUBHYHaA JieJia o3Haje U 3akoH 6poj 10. KonTposiHor
caBeTa 3a Ka)KiaBakbe JINLA 0/ITOBOPHUX 32 paTHE 3JI0UMHE, 3JI0UHHE IPOTUB
MHpa U 3JI0YHHE IPOTUB YOBEUHOCTH y YJIaHy 2, C TUM LUTO NOpeJ HaBeJeHe
TPH BPCTE 3JI0YMHA [TI03Haje U I0Ce6HO Jies10 KOoje ce CacTOju y CaMOM YJIaHCTBY
y 3JI0UMHA4YKOj TPyNH UM OpraHU3aliju Koje cy of, cTpaHe MehyHapogHor
BOJHOT CyZia mporJaiieHe 3jo4uHadykuM ([IpsbeTta, 1992: 47-53).

Y cTaBy 2. 0BOT 4ylaHa 3aKOH je U3PUYUTO OJPEAHO Jia Ce 3a OBE 3JI0UMHE MOTY
Ka3HUTH caejeha iuna:

1. cBako J1uIie 6e3 0631pa Ha APKaBJbAHCTBO UJIH CBOjCTBO y KOME je Z1eJ1aio
aKo je 6UJIO [VIaBHU YYUHUJIAL UJIH CAYYECHHUK,

BJIACTHU y TOKy 1915. roguHe Haj JepMmeHuMa. Bennka bpuTaHuja u napcka Pycuja cy y
3ajelHUYKOj HOTH onTy>kHUJie [lopTy 3a,,3/104MHEe NIPOTHUB YOBEYHOCTH U IUBUIU3aLUje”. Ha
Bepcajckoj MupoBHOj KoHGepeHUjU je 1919. rofiMHe HajaB/beHO YCTAaHOBJ/behe MehyHapoHOT
KPUBUYHOT Cy/ia Koju 61, u3Mehy ocTaJsior, 610 Ha/iJIeXaH U 3a , Kplielhe 3aKOHa YOBEUHOCTH .
Taj npepJior je cnpeyeH of cTpaHe CA/] ca 06pa3ioxKemeM Jja jolll yBEK HeMa Y TBPHEHUX U
YHUBep3aJHUX CTaHAap/a YOBEYHOCTH.
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2.JIA1le Koje je HapeuJ10 UJIY NTOJCTHUILAJI0 UJIH Ce CAaTJIaCUJIO Ca U3BpLIEHheM
HEKOT 0/l OBUX KPUBUUYHUX JieJia,

3.J1M11e Koje je 6MJI0 MOBE3aHO ca IIJIaHOBUMA UJIY pa/iltbaMa Koje Cy ZloBeJie
Jl0 U3BpLIeHha HEKOT Jie1a,

4. 1uue Koje je 6UJIO 4JaH OpraHu3alMje UJM Ipyle 3a BplIewme 0BUX
KPUBUYHHUX JleJia,

5. /1411e Koje je ©UMaJio BUCOKH MOJUTHUYKH, rpahaHCKU UJIM BOjHU NOJI0XKA]
y HeMaukoj U/ y HeKOj 3eMJbU KOja je 61J1a FbeH CAaBE3HUK UJIM 3aje/IHO ca
HOM paToBaJla UJH je OUJIA HeH CaTeJIUT U

6. IU1E KOje je UMaJI0 BUCOK 10J10aj y PUHAHCHU]CKOM, HH/IYCTPUjCKOM UJIH
NpUBPEZHOM XXKUBOTY GUJIO KOje OJ1 TUX 3eMaJba.

4. HupHG6epmkHu npouec

CaBesHuuke cuJje cy JIOHJOHCKHUM CIIOPa3yMOM O FOH€HbY U KaXKHaBamby
[JIaBHUX paTHUX 3JI0uMHala EBponcke ocoBruHe of 8. aBrycrta 1945. roguHe
ycBojusie CtatyT MehyHapoaHor BojHor cyaa (Degan, Pavisi¢, 2005: 10-11).
OBaj cyz cy cayMmbaBaJie YeTUPU CyiMje U YeTUPY 3aMeHHUKa Koje Cy UMeHOoBaJIe
Baaze: CAJl, CCCP, Benuke bputanuje u @pannycke. [lpejice 1HUK cyaa je 6upaH
HaW3MeHUYHO N0 JpkaBaMa. [Ipecyse cy noHoueHe BehuHOM IJ1acoBa, a y
cJly4ajy jeJHaKor 6poja r1acoBa oJy4MBao je rjac npejceJHuKa cysa. CBaka
0/l OBUX JIp>KaBa je Takohe MMeHOBaJa U N0 jeJHOT jaBHOT TY>KHOIia.

CyICcKM IOCTYTaK U TpaBUJIa I0OKa3MBama Cy 61uJia ypehena gesioM oapesdama
oBor CTaTyTa, a JIeJIOM je caM Cy/l Y TOKY ITOCTYIKa JOHOCHO o/ipeleHa mpoiecHa
npaBusia. Have, caM ce mocTynak cactojao u3 ciaesehux ¢pasa: 1) npetxosHa
M3jaBa TY’XHOIla, 2) IOKa3HA CpeJiCTBa ONTYk0e U obpaHe, 3) cacayliame
CBeJl0Ka, 4) peun onbpaHe U ONTYkKOe, 5) U3jaBa ONTYyKEHOT U 6) nmpecya
(Calvocaressi, 1947: 78-96).

[Ipex Mehynapoauu Bojuu cy (Cumouh, baiarojesuh, Cumosuh, 2013: 287-293)
KojH je 3acenao y HupHOGepry cy usBeJieHa 22 ONTy>KeHa HeMadyKa paTHa
3y0urHIa’. BojHu cya® koju je 3acesao oj 18. okTo6pa 1945. roaune’ JoHeO je

5 HHTepecaHTHO je fa U3 MOJUTUYKUX pa3Jiora Beh y To BpeMe HUje OUJI0 MHUIUjaTUBE
noGeJHUYKHUX CHUJIA /la HA UCTH HA4YUH Cy/le HajoATrOBOPHUjUM JTMLIMMA ¥ GalIUCTHUYKO]
Wranuju, 6uso npes MehyHapoaHUM, GUJIO peJ HALlMOHAJHUM CY/JLOBHMa U MOpe/,
HCTaKHYTUX 3axTeBa ETuonuje, 'puke u Jyrocsiasuje.

6 HupHGepiku 1 TOKHjCKU CyZ0BU Kao NpBU MehyHapoJHU KPUBHUYHU CYLOBU HUCY
MMaJIi ,yHUBep3aJHU" KapaKkTep 6yAyhu fa cy ocCHOBaHM oJJlyKaMa Io6e JHUIKHUX CUJIa Y
JpyroM cBETCKOM paTy, Te Aa Cy CIPOBOAUJIM ,IpaBAy No6eJHUIA", a HUCY 6UJIM OCHOBAaHHU
o/l cTpaHe MehyHapo/He 3ajeJHUIIE KA0 TAKBe UJIH HEKOT lbeHOI OpraHa.

7 Cyacku npotecje 3anodeo 18. okTo6pa 1945. rogune y bepiuny fa 6u ce y6p3o notowm, 20.
HoBeM6pa 1945.roauHe, HacTaBuo y HupHGepry rje je u JoHeTa ucTopujcka HupHGepiuka
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y cactaBy: JlaypeHc lledpej, kao npeacenHuk cygckor Beha u yiaHoBu Beha:
@®paunuc bug, Jloneauje ge Babpe u U. T. Hukuyenko ,Hupu6epmky npecyay
y K0jOj Cy 10 IPBU NYT Y UCTOPHjU YOBEYAHCTBA 0OJ] CTpaHe MehyHapoJHOr
CY/ACKOT HaJlHALlMOHAJIHOT OpraHa U3peyeHe KPUBHUYHE CAHKI[Hje PAaTHUM
3JIOYMHIIMMA, a IOTOM U U3BpIIEHE.

Ha cyackom npouecy® koju je, fakJie, Tpajao Ay:Ke of AeBeT Mecely, 1. okTo6pa
1946. roguHe o1 22 ONTY>KeHa JIKIa IPECYOM je lbUX JBaHAeCT ocyheHo Ha
CMPT BellakbeM, TPH JINILA Ha [0’KMBOTHHU 3aTBOP, @ YeTUPHU paTHA 3JI04MHLA CY
ocyheHa Ha BpeMeHCKe Ka3He 3aTBopay Tpajamwy o1 10 g0 20 roauna. Ocyhenu
Cy Ka3He 3aTBOpa u3Ap:kaBaJu y 3aTBopy lllnangay Hazg KojuM cy 3aje JHUYKY
yIpaBy UMaJie CBe YeTUPH cuJie mobeaHure (Mapkosuh, 1973: 173-185). OBom
Ipecy/ioM Cy u3peueHe cjefiehe Ka3He :

1) Ha Ka3HY CMPTH BelllakbeM 0cyheHO je IBAaHAECT BUCOKHUX AP>KaBHUX U BOjHUX
pykoBoguaua Tpeher pajxa u To: XepMmaH 'epuHr, JoaxuMm BoH PubeHTpon,
Bunxenm Kajtresn, Epuect Kanten6pyHep, Andpen Pozen6epr, Xanc ®@paHk,
Busxeam ®@puk, Jynujyc Ultpajxep, @pun 3aykesu, Anbpen Jonn, 3auc UHKBapT
1 MapTtuH bopmaH (y oACycTBY),

2) Ha Ka3HY [JO’)KMBOTHOT 3aTBOPA UJIK 3aTBOpPA y BPEMEHCKOM Tpajamby ocyheHo
je cenam snuna u to: Pygond Xec, Bantep ®yHk, Kapa Jlenuny, Epux Pepep,
banayp BoH lupax, An6epT llinep u KonctanTuH BoH Hojpar,

3) AOK cy TpojuLla ONTYKEeHUX 0cJ1060heHa oJf KpUBUYHE OATOBOPHOCTH U TO:
Xjanmap llaxT - MmuHucTap duHaHcuja, Ppany BoH [laneH — funsomarta 1 XaHc
®puye - HoBUHAp. .

OBaj cyn (Gilbert, 1948: 67-81) je y JoHeTOj IpecyAx OCYIUO He CaMO HajBUIIIe
NOJIMTUYKE U BojHe pykoBoguole Tpeher pajxa Beh je kao 37104MHAYKe OCYJUO
u caenehe opranusanuje (mpaBHa jauna) u To (Bacuaujeuh,1971: 305-334):
a) BoAcTBO HanmoHasiconujaircTuike naptuje, 6) 'ectano - TajHy fp>kaBHY
nosiniujy, B) CC jefMHUIIE — HE3aBHUCHE je/IUHUILIE HALIUCTHUYKe napTHje u ) CJ|
- o6aBelTajHy opranusanujy Tpeher pajxa (Neave, 1980: 54-67). [Ipema usnany
10. CtatyTa MehyHapoHOj BojHOT cyna u3 1945. roguHe CBaKU 4JiaH rpyie
WJIM OpraHM3aliyje Koja je mporJialleHa 3a 3J104MHAaYKy MOrao je 6MTH U3BeJieH

npecyzga 1. okto6pa 1946. ronune.

8 Cynacku npouecy HupH6epry je 3anodyeo 20. HoBeM6pa 1945. roguHe u Tpajao je go 30.
aBrycrta 1946. rogune. 3a BpeMe 218 pajHUX JaHa cacayliaHo je oko 360 cBejoKa U pu
ToMe je pazamoTpeHo Buile o4 200.000 nrcaHUX cBeJjouera Koja Cy NOTBpheHa 3aK/JIeTBOM
O/ICYTHUX CBeJIOKa U3 Pa3HUX JApKaBa.

9 UYnad cyackor Beha ns CCCP HukuueHko je riacajyhu 3a HupH6epiuky npecyay ussBojuo
CBOje MUIIJbee cMaTpajyhu aa ce u Pynond Xec kao u Tpojuna ocaaio6oheHux una umajy
OTJIACUTU KPUBUM 3a U3BPIIEHe 3JI0YHHE U OCYAUTH Ha HajTeXy Ka3Hy.
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npe cyZ 360r caMor 4JaHCTBA Y TOj OpraHM3alUju IPU YeMy Ce 3JI0YHMHAYKHU
KapakKTep Te OpTaHU3allUje UM I'PyIle CMaTpao A0Ka3aHUM U HUje MOTao 6UTHU
ocropaBaH (akJie y 0BOM CJIy4ajy je IoCTojaJia mpe3yMIiiHja KpUBULE).

Mako je 6UJI0 yIOPHUX 3aXTeBA, IOCEOHO pycKe cTpaHe, HUpHGepIKY cy Huje
NpOTJIacHO 3JI0YMHAYKUM cJiefieha npaBHa M u To: a) CA oape/ie — yaapHe
oJ/ipe/ie HaLlMCTHUYKe NapTHje, 6) Baaay Tpeher pajxa u B) 'eHepasiiTab u
BpxoBHy KoMaH /1y HeMauyke apmHuje ([IpsbeTa, 1992: 14-19).

5., llocTHUpHGePLIKHU " IpOLeCH

Ha ocHoBy oxsyka ca [loTrcgaMmcke koHpepeHLHje, BpXoBHM KOMaHJaHT
CaBe3HWYKUX cHara 3a /lajeku UCTOK, aMepUdKHU reHepad Jlariac MakapTyp
je, lexnapanujom (,IloBessoM”) of 19. janyapa 1946. rogune, foHeo CTaTyT
MebyHapoaHor BojHOT cyzaa ca ceauinTeM y Tokujy, npema HalpTy Joseda
KunHaHa. ToM NpUJIMKOM je UMEHOBAO U cyauje TOKUjCKOT cyza. Y cyCcKOM
npoIliecy Koju je BoheH oj 28. anpusa 1946. roauHe 7o 12. HoBeM6pa 1948.
ro/lMHe ZJOHeTa je mpecy/a jallaHCKUM PaTHUM 3JI0YMHIIMMA KOjOM IPUJIIUKOM
je U3peveHo ceZlaM CMPTHUX IPECYAa, [IOK je LlleCHAeCT Jinlia ocyheHo Ha Ka3Hy
JLO)KMBOTHOT 3aTBOPA, a /jBa JIMlja Ha BpeMeHCKe Ka3He 3aTBopa y Tpajamby 0/
cenam o 20 roguHa'® 3a u3BplleHa MehyHapoHa KpUBUYHA Jiesia Ha [lasiekoM
HUCTOKY. MehyHapoHO KpUBUYHO IPaBO Ce ca 0BUM peaJsid3alidjama - cyhema,
M3pullaka ¥ U3BplIekha KPUBUUYHUX CaHKIMja — KOHAYHO POAUJIO Kao rpaHa
npana.

Y nuiby yjeAHauYaBawa IPUHIMNA 3a Cyheme IMLMMa O rOBOPHHUM 3a U3BpLIEHe
paTHe 3/704HMHe y /lpyrom cBeTCKoM paTy KoHTpoJiHU caBeT 3a HeMauky je
24, nenemb6bpa 1945. rogquHe foHeo ,3akoH 6poj 10“ Koju je IpuMeHHBAoO U
MebhyHapo HY BOjHU CYA, aJIU U PYTH CYZ,0BU Y OKyTallMOHUM 30HaMa Hemauke.

Ha ocHoBy Tor 3akoHa y Hupu6epry je ogp»kaHo Bullle CyACKUX mpoleca (T3B.
HaKHa/[HU MPOIEeCcH) y epruoay ofi okTob6pa 1946. ronune go anpusa 1949.
roZivHe, Tle je of ONTy>XeHUX 185 MOJUTHUUYKUX U BOJHUX PyKOBOAMJIALIA 3a
paTHe 3JI0YUHE U 3JIOYUH NPOTUB YOBEYHOCTH, 24 /M1ja ocyheHo Ha CMPT,
a Behu 6poj JuLa Ha JyroBpeMeHe 3aTBOpCKe Ka3He (mpouecu JIUCTYy,
Pennynuhy, lnajaeny, bemey u np.). CAMYHU CYACKU MPOLECH CY OJP3KAaHU
NPBUX NOCJEPATHUX FOJJMHA U y JpPYTUM HEMayKUM OKyNalLlMOHKUM 30HaMa,
Kao U Jpyrum jJp>xkaBama: CosjerckoM CaBesy, [losbckoj, CPP JyrocsiaBuju,
YexocsaoBaukoj, Ppannyckoj, bearuju, Hopsenikoj, Ha /lajiekOM UCTOKY UTA,.

10 Osajje cys BOAMO OCTYNAK MIPOTHUB jallaHCKUX BOJHUX pyKOBOAMUJIALa, y IPBOM peAy 3a
W3BplIeHe paTHe 3/I04MHe NIPOTUB paTHUX 3ap06/beHUKa UHje Cy XKPTBe OUJIN NPUNaJHUILU
aMepUYKHUX CHara.
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[locsie [lpyror cBeTCKOT paTa Ha 0C/1060)eHUM TEPUTOPHjaMa je OCHOBAHO BHIIE
pa3JIMYUTHUX Cy10Ba KOjU CY BOJIUJIM KPUBUYHE MOCTYIKE U CY/IUJIH N10je JUHUM
paTHUM 3JIOYMHLMMA, YIJIaBHOM 32 M3BplleHa MehyHapojHa KpUBUYHA Jieia
Ha BbUXOBUM TepUTOpUjaMa. Tako Cy oCHOBaHU: 1) caBe3HUYKHU OKyNalUOHU
CyJl0OBY, 2) HallMOHAJIHU CY/I0BU CaBe3HMYKUX JIp’KaBa (Ap>kaBa nobeaHU1A)
Y 3) HalMOHAJIHU CYJ0BU no6eheHux ApkaBa. OBU CyAICKU OPTraHU Cy CyAUIU
YYMHHUOLMMA TEIKUX KPUBUYHUX JleJ1a IPOTHUB YOBEYHOCTH U MehyHapoJHOT
npaBa Koja cy u3BplieHa Ha oJijpeheHnM okynupaHum teputopujama (Bajc,
1952 :15-16).

Ha ocHoBy 3akoHa 6poj 10. KonTpoJsiHOr caBeTa 3a Hemauky, ofp>kaHo je y
HupH6epry jom HEKOJIMKO CYJACKUX Tpolleca (T3B. HaKHAJHU MPOIECH) y
BpeMeHY o/ okTo6pa 1946. roguHe g0 anpusia 1949. roguHe. Y oBUM npolecuma
je mpeJ cyAckuM BeheM y IBaHAECT CYACKUX MOCTYIaKa of CTpaHe TYy>KHoIla
Tejnopa Tendopaa onTykeHo yKynHO 185 MOJTUTUYKUX M BOJHUX PYKOBOZMIala
HeMaukor Pajxa o1 kojux je 24 sinna ocyheHo Ha cMpT (To cy npoiiecu JIucty,
Penpynuhy, Bemey, lllnajaeny u ap.).

Wy npyrum apxaBama (Jyrocaasuju, CCCP, YexocsioBaukoj, [lo/bckoj, benrujy,
®panuyckoj, HopBeuikoj) je y nocsiepaTHOM epuOAY OJp>KaHO BUILE CYACKUX
npolieca npeJj HaljUOHAJHUM Cy[0BHMaA Yy KOjuMa je yTBphHUBaHa KpUBHUYHA
0/IFCOBOPHOCT 3a yYUH-EHE 3JI04UHe y [[pyroM CBETCKOM paTy.

JaxkJe,y neproay nocJjie Jlpyror cBeTcKor pata MehyHapoHO KpUBUYHO IPABO
ce peaJiM30BaJI0 HA HEKOJIMKO HUBOA U TO:

1. HajBUILIM HUBO je GUO peasiM30BaH MpeJ HUPHOEPIIKUM U TOKHjCKUM
CyZ,0BHMa I'Zie Cy MOCTY MM BOheHN POTHUB HAjBHUIINX BOjHUX U MOJUTUYKHUX
pykoBoguana. OBU CyJCKU Npoliecu uMajy mehyHapojHu kapakTep. To je
HajBUIIN HUBO MehyHapogHUX CY/10Ba,

2. cybemwe mpeja BOjHUM CyJOBHMa Jip:kaBa Nob6eAHULA, Hajope y
OKyMalMOHUM 30HaMa y HeMaukoj ¥ npej; aMepruyKHUM BOjHUM CYJlOBUMA
Ha JlasiekoM ucTtoky. OBO je cpe il HUBO Me)yHapOJHUX Cy/10Ba U

3.cybemwe npe HallMOHATHUM CYZ0OBUMA [T0je IUHUX JIpyKaBa I/ie CY MTOCTY MU
BOhHeHHU NPOTHUB CBUX YUYMHUJIALLA KPUBUYHUX Jiesla IpeMa KpUTePUjyMy
MecTa I/ie je KpUBUYHO JieJio u3BplieHo. OBO je HajHUKHU HUBO KPUBUYHOT
npaBocybha 3a MehyHapoiHa KpUBUYHaA JeJia.

Jla/py pa3Boj MehyHapoJHOT KPUBHUYHOT NIpaBa OJ/iBUja Ce Y OKBUPY U MOJ,
okpusbeM OpraHusanuje yjenumeHux Hanuja (OYH). IlpBo je 'eHepasiHa
ckynuituHa OYH Ha npegsor Kybe, Unauje v [laname 11. nenem6pa 1946.
roguHe y Pe3onynuju 6poj 96 (1) noTBpaua npuHiune MehyHapoaHor BojHOT
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cysa u3 HupH6epra (T3B. HUpHOepIIKe NPUHIMIIE) poTrJallaBajyiu ux Kao
onmrteBaxeha Haues1a MehyHapogHor npaBa.'!

6. HupHGepIIKH NPUHIUIHA

[IpyHIMNIM NpeACcTaB/bajy OCHOBHA, pyKOBO/IHA HavyeJsa Ha KojuMa ce 6asupa
1[eJIOKYNTHO MehyHapoJHO KPUBUYHO NpaBo. OHU MPOXKUMAjy CaZpKUHY OBe
rpaHe MO3UTHUBHOT MPABa U [1ajy My crienupuIHe KapaKTepUCTHKe. Y TPaBHO]
TEOPUjH Ce Kao MPUHLUNHK MehyHapoJHOT KPUBUYHOT [paBa HAPOUUTO UCTUUY
canenehu (Tomuh, 2001: 15-32): 1) npUHI U JIETUTUMHOCTH, 2) NPUHIIAI
COJIMZAPHOCTH U capasie Mehy apkaBama, 3) MIpUHIKI y3ajaMHOT TOBEpEHha
MeDhy AprKkaBama, 4) MPUHIUI eJIUMHHALMje TOJUTHYKE 060jeHOCTH, 5) MPUHIIUIT
OpraHu3oBaHe 60p6e NPOTUB KPUMHUHAJUTETA, 6) MIPUHIUI 3aLITUTE OCHOBHUX
npaBayoBeKa, 7) IPUHLUI XYMaHOCTH, 8) MPUHLUN IpaBeHOCTH, 9) IPpUHIUT
cpa3MepHocTH U 10) npuHOUNI HHAMBUAYaau3anuje u Ap. (CtojaHoBuh, 2003:
5-14).

CratyToM MebhyHapoJHOT BOjHOT cyZa KOju HpeACTaBJ/ba CACTaBHU €0
JIoHZI0OHCKOT crnopa3yMa 3aksbydeHor 8. aBrycta 1945. roguHe usmebhy
CaBe3HUUYKHX CUJIA YTBPhHEHO je BUIlle MPUHI[MIIA KOjU Pe/ICTAaBJ/bajy OCHOBHA
Y PyKOBO/IHA HaueJsia MehyHapoJHOT KpUBUYHOT IPaBa, Koja Cy CBOjCTBEHA CaMO
HEMY U 10 KOMe Ce 0Ba rpaHa MpaBa pasJIuKyje o/ APYTUX I'paHa KPUBUYHOT,
aJu ¥ MehyHapo/iHOT jaBHOT NpaBa yomnuitTe. Ha 0BUM NpUHIIMNIMMA je TOTOM
3acHoBaHa HupH6Gepiika npecya. OHuU cy kacHUje noTBphenu o leHepasiHe
ckynutuHe OYH. Y Teopuju cy mo3HaTH Kao ,HUPHOEPIIKH NPUHLUITH " ¥ HaJ1a3e
ce y OCHOBM MehyHapoJHOTr KpuBUYHOTI npaBa (Mapkosuh, 1973, 173-185):

1. Bobe, opraHM3aTopH, NOJCTPEKAYH UJIH CAyYeCHULM KOjU CY YUeCTBOBAJH
y cacTaB/bakby UJM OCTBAapUBaKy HEKOT 3ajeJHUYKOT IJIaHa UJIH 3aBepe
paJiv U3BPLIEHA HEKOT 0/1 HAaBeIeHUX 3JI04MHA (MehyHapoAHUX KPUBUYHUX
Jlesia) OITOBOPHU Cy 3a CBa JieJia Koja Cy U3BpliieHa Y u3Bohemy niaaHa Ma
O/1 KOT JIMLIA,

2. cayk6eHH I0JI0Kaj ONTYKEHUX 6UJI0 Kao medoBa Jp>KaBe HUJIH Kao
O/ZITOBOPHUX CJYXOeHUKa y JpPXKaBHUM HaJJIelITBUMa He cMarTpa ce
pasJioroM 3a ocj060heme 0/ 0rOBOPHOCTH UJIM IIAK 32 yOJ1aKaBake KasHe,

11 KommucujaszamebynapoaHo npaBo YH je 1950.rogune dopmysncasa ciefiehe npuHIdne
MehyHapoJHOT KpUBUYHOT NpaBa: 1) IpUHIUN KPUBHUYHE OJTrOBOPHOCTH IN0OjeJUHALa, 2)
NpPUHIUI IpBeHCTBA Meh)yHapoAHe MHKPUMUHALMje y OJHOCY Ha OHY IIpeMa YHY TpallllbeM
npaBy, 3) IPUHIUI KOjUM Cce OTKJIakha U3y3UMake 0/ OATOBOPHOCTH 3aCHOBaHe Ha
cJ1y»6€eHOM M0JI0XKajy ONTY>KEHOT, 4) NPUHIUI KOjU ce OTKJIaka ONpaB/akhe 3aCHOBAHO
Ha Hapebewy npeTnocTaB/beHOT, 5) IPUHLIMI IpaBa Ha MpaBUYHO cyhewe, 6) MPUHIUI
MehyHapo/He UHKpUMHUHalUje Kplllemha 3abpaHe npuberaBama CUJIM, 3aKOHa U 0614Yaja
paTa U eJleMeHTapHUX JbY/CKUX NpaBa U 7) NPpUHIUN UHKPUMHUHAlUje caydeCHUIITBA y
3JI0YMHUMaA 110 MehyHapoJHOM npaBy.
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3.4MbeHMIA [ja HALLMOHAJIHO 3aKOHOJaBCTBO He KaXKibaBa 3a HEKHU aKT KOju
npezcTaB/ba MehyHApPOAHO KPUBUYHO JieJi0 He ocsio6aba oy oroBopHOCTH
JIM1e Koje ra je y4YUHUJIO,

4. yumeHHUIA Jla je YYUHUJIAL, pajuo No Hapebhemwy cBoje BJajse WU
NpeTHOCTaB/bEHOT He ocsio6aha ra o/1 0ATOBOPHOCTH, aJiu je TO Pa3JiorT 3a
y06J1a>kaBae Ka3He ako cyZ Habe Za je To MpaBUYHO,

5.Ko0 o/ 610 ONTYKeH 3a 3JI0YHH Y CMUCJIY MehyHapo/JHOT mpaBa uMa paBo
Ha MpaBUYaH CY/ICKU OCTYIAK, KAKO Y OTJIely YU bEHHUIA, TAKO U Y TIOTJIe 1Y
npaga,

6. TpUJIMKOM cyhera 6110 KOM 4JiaHy rpyIie UK OpraHu3aliyje 3a Bplliehe
MehyHapoAHUX KPUBHUYHHUX JieJia Cy/i MOXKe IPOTJIaCUTH /i je Ta TpyIa UJiu
opraHu3alMja Kojoj OH MpHIaia Kao 4J1aH 61Jia 3JI0YMHAYKa OpraHu3aluja,

7.y cjay4ajy Kaja je cyJ HeKy rpyIly WJWA OpraHU3alHWjy NpPOrJjacuo 3a
3JIOUMHAYKy MOXKe ce 3aXTeBaTH 0/, CBaKe JpXaBe Jja U3BeJe NpeJ CBOj
HallMOHAJIHU CY/[: rpahaHCKH, BOjHYU UJIM OKYALIMOHY, T10jeIMHIIa 360T caMOT
YJIaHCTBAy TOj opraHusanuju. Tazja ce 3JI04MHAYKY KapaKTep opraHu3anuje
cMaTpa [0Ka3aHUM U He MOXKe OUTH OCIOpaBaH, NPETHOCTaBKa KPUBUIlE
(Tpajuun, 1948: 78-103), u

8. cyZ Moe Jja BOJU KPUBUYHHU NIOCTYNAK 32 HEKU 0] 3/JI0YHHA Y TBpheHUX
OBHM CTAaTyTOM U [IpeMa ONTYKEHOM KOjH je y OACYCTBY aKoO je TO HY>KHO U
y uHTepecy npajie (Hupu6epiika npecyaa, 1948: 13-19).

OBe npuHIUIlE je nOoTBpAUIA [eHepanna ckynmTruHa OYH 11. genem6pa 1946.
ro/luHe Kao omnureBakehe npuHLune MehyHapoAHOr KPUBUYHOT IpaBa, mna
je u Komucwuja 3a mehyHapoaHo npaBo OYH 6usia y o6aBe3H Jjla UX YHeCe y
HaupT Kozsekca 3/104MHa NpoTUB MUpa U 6e36eJHOCTH YOBEYaHCTBA LITO je
OHa KaCHUje U YYUHUIA.

7. CayyecHUIITBO y HUpHGepIKOj pecyaun

Y ocTBapewy KpUBUYHOT Jesa (y NpUIPEMHUM pajibaMa, NOKyLIajy WU
M3BpIIEHY KPUBHUUHOT JleJia Y TOTNYHOCTH) MOKe /a YYEeCTBYjy jeHO Julie
(u3BplIMJIALl) WM BULle JULA. Y cay4dajy ydyewha Bullle JiMlja y npoLecy
OCTBapema KPUBUYHOT JieJa, IOCTOjU HHCTUTYT cayyeCHUILITBA Kao 006JIMK
KOJIEKTUBHOT H3Bpllewka KPUBUYHOT Jesa. CBU YUYECHUIU Y 3aje JHUYKO]
KPUMUHAJIHOj pa/ilbd CHOCE UCTY KPUBHUUHY OJTOBOPHOCT aKO Cy UCIYH€eHa
nBa ycuyoBa. To cy (JoBamesuh, 2010: 173-183): 1) na Bulle JKIA YYECTBYje
y paAiby, UCTOj UJIM Pa3JIMYUTOj, 6€3 063Upa Ha CBOj M0JIOXKAj U BEJIUYUHY
CBOT JIONPUHOCA OCTBApPEHOM pe3y/TaTy U 2) cBa JiMla HaMepaBajy (cBecHa
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Cy ¥ MIOCTYMajy ca BO/bOM) Jla YYEeCTBY]Y y 3ajeZJHUYKOj KPUMUHAJIHO] pajbu
(Cassese, 2005: 210-212).

YnpaBo Kajia ce pajiu 0 MehyHapoJHOM KPUBUYHOM ey y HajeeheM 6pojy
cJydajeBa ce ¥ paju o y4elnhy Beher 6poja inia, ynTaBe rpyie, opraHusaluje,
A YaK U [leJIUX JIPXKaBa y U3BPILIEY jeIHOT uiu Beher 6poja KpUBUYHUX JieJia.
To je u moru4HoO jep ce MmehyHaposHa KPUBUYHA [les1a BpIlle KOJEKTHUBHO U
CUCTEMAaTCKHU Yy J1y?>KEeM BpEMEHCKOM IepUo/1y, O/l CTpaHe BUIlle JIMIla, Hajuyelhe
Kao pe3ysITaT NPETXOAHO UM HAKHA/IHO 3aje JHUUKHU JIOHETE OJ|JIYKE, MJIaHa
WJIM [[UJba.

[Ipema CtatyTy MebyHapoaHor BojHOr cysaa u3 1946. roguHe (M KacHuUje
JloHeToj HupH6epikoj npecyiu ), y 4iaHy 6. je U3pUUUTO NpPONKCaHO Ja he
nopeJ; Henocpe HOT U3BPILIMOLA 33 yYUHbeHO Meh)yHapoJHO KPUBUYHO [ieJ10
OAroBapaTH U cjeseha muna:

1. BoDe,
2. 0praHusarTopy,
3. moAcCTpeKaydu u

4. cay4eCHHUIY, KOjU Cy yYE€CTBOBAJIM ¥ CAaCTaB/balby UJIU U3BPILIEHY HEKOT
3ajeJHUYKOr IJIAaHA WJIK 3aBepe paJih U3BpIlema 6uJio Kora o ciaeaehux
KpUBUUYHUX Jesa (Petrovié, Jovasevi¢, 2010: 159-161): a) 371041HA TPOTHUB
MHUpa, 6) paTHOT 3JIOYMHA U B) 3JI0UMHA IPOTHUB YOBEYHOCTH.

To 3Hauu Ja je npeAy3rMMatbe caydyeCHUUYKe paibe Y IOTIIYHOCTH U3jeJHa4YeHO
ca pajBkOoM HM3BplIewma KpUBUYHOTL Jesa. KacuHuje nonera KonsBeHnuja o
clipevyaBamy U KaXKikhaBaky 3JI0UMHA reHonydja u3 1948. roavHe y 4ianHy 3.
TakoDhe perysuiie nuTamwe KakibaBamwa 3a HENIOCPeHO UJIU jaBHO MOACTHLIAbe
Ha Bpllete reHOLM/a UJIM Cay4YeCHUIITBO Y TeHOLUAY.

W 4naH 2. Tauka 2. HeMavykor 3akoHa 6poj 10. KoHTpoJiHOT caBeTa 3a Ka)KibaBakbe
JIN1A 0/ITOBOPHUX 32 PaTHE 3JI0YHUHE, 3JI0YHHE IPOTHUB MUPA U 3JI0YUHE TPOTUB
YOBEYHOCTH NpeiBUbha KPUBUYHY OJITOBOPHOCT U KAXKIbUBOCT 32 0BAa KPUBUYHA
Jlesla M y OJHOCY Ha JIMlia Koja Cy caydeCcHMI Y (opeJ IJIaBHOT U3BPIIMOLA) Y
M3BplIehY CBAKOT TAKBOT 3JI0YMHA, UJIM KOja Cy HapeAuJia UK MOACTHLIA/IA UIU
ce Nak carjacuja ca OBHUM JieJlIMMa UJIM Cy NIaK 6uJia oBe3aHa ca NJlaHOBUMa
WJIM paJitbaMa Koje cy ZioBeJie /10 3BPIleha TAaKBOT MehyHapoJHOT KPUBUYIHOT
Jles1a, UJIM cy 6UJIa YjlaH HeKe opraHM3alivje oBe3aHe ca U3BpLIEHEM HEKOT
paTHor 3J104MHa. /lakJie, 1 0BOM ce ope60M MehyHapoAHONIpaBHOT KapaKTepa
ozApebhyje M3pUUUTO O OBOPHOCT CayyeCHUKA Yy BUAY NOJCTPeKaya, noMaraya
W/ OpraHH3aTopa WJM 4JaHa 3JI0UMHA4YKe OpraHu3alidje ako ce paju o
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M3BpIIEeHhY UM MOKYIIajy U3BPIIeHkha HEKOT 0/ MehyHapOJHUX KPUBUYHUX
JleJia U3 Ha/[JIeXKHOCTH OBOT OpraHa.

8. KpuBuuyHe caHkuuje y CratyTy MehyHapoaHor BojHOr cyaa

CratyT MebhyHapoHor BojHOTr cyzia U3 1946. roauHe y yiany 27. npegsuba camo
jeAHY BPCTY KPUBHUYHUX CaHKIM]ja 3a yUMHUOLle MehyHApOAHHUX KPUBUYHHUX
fena. To cy ka3He. OBOM ope;60M Cy MPOIMKCAHE JBe BPCTe IJIABHUX Ka3HU
KOje CyZiICKM OpraH Uspuie ,Kaja Hahe aa je npaBegHo". To cy :

1. cMpTHa Ka3Ha U

2. pyra kasHa (Ka3Ha 3aTBopa Koja Mo)Xe OUTH JJO)KMBOTHA, JlJaKJie TpajHa
Y BpeMeHCKH OTpaHUYeHa).

HupH6epuikoM 1 TOKHjCKOM NpecyZioM Cy ONTY»KEHUMa H3peyeHe CBe BPCTe
Ka3HH.

Y unany 28. oBor CtaTyTa oApeheHo je ja CyACKH OpraH nopeJ rJiaBHUX Ka3HU
Moxke ocyheHoM Ly H3pehy U ciopeiHY Ka3HY Koja ce caCTojU y OAY3UMay
CBake yKpajeHe uMoBuHe. To je KOHPUCKaAIUja KPUBUYHHUM JI€JIOM CTeYEeHe
HMOBHHE Koja ce npeaje KouTpoJsiHoM caBeTy Hemauke (JoBameBuh, 2011:
195-197). ¥ unany 29. CratyTa je mponucaHo Aa he uspedyeHa ka3Ha GUTH y
NOTIYHOCTH U3BPILIEHA Y CarJIaCHOCTH ca HapehewnMa KoHTpoJiHOr caBeTa 3a
Hemauky. Ho, oBaj je CaBeT Takohe oBJsiamrheH Jja y cBako f,06a MOXKe U3pedeHy
KasHy Jla CMakU UJIM Ha APYTU HAYMH U3MEHU 0CyAY (TO Cy oce6GHU cayyajeBU
y6Jya’kaBakha Ka3He MPABOCHAXKHO U3pedeHe), ajid He MOXKe /1a MOOUITPHU
M3pedyeHy Kas3Hy.

3akoH 6poj 10. KoHTpoIHOT caBeTa 3a Ka)KibaBakbe JIMIa OITOBOPHUX 3a paTHe
3JI0UMHE, 3JI0UMHE IPOTUB MUPa U 3JI0UMHE IPOTUB YOBEYHOCTH 3a HeMauky u3
1945. roguHe Takohe Mo3Haje BUIllE BpCTa Ka3HU. Y 4aHy 2. CTaB 3. IPOMUCAHO
je nahe cBako JivLe 3a Koje ce yTBP/IM /ja je KPpUBUYHO OJITOBOPHO 32 OUJIO Koje
MehyHapoAHO KPUBUYHO /€10 Ipecy/ioM OMTHU KaXKHEHO , KaKo TO CyJ, cMaTpa
npaBeJHUM". TaKBOM YYHMHHUOLY Ce MOXe U3pehy jelHa UJIM BUIlEe 3aKOHOM
oapehenux caenehux kasuu (Petrovi¢, Jovasevi¢, 2010: 188):

1. cMpTHa KasHa,

2. I0>KMBOTHH 3aTBOP UJIM 3aTBOP Ha o/ipeheHu 6poj rojuHa ca NpUHYHUM
pazioM uju 6es mera,

3. HOBYaHa Ka3Ha U 3aTBOP (KyMyJIaTUBHO) ca UM 6e3 NPUHYJHOT paja y
cayyvajy Hensiaharwa HoBYaHe Ka3He,

4. xoHdUCKaLKja UMOBHHE,
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5. moBpahaj HenmpaBHJIHO CTeYeHe MOBUHE U
6. 0Zly3UMamhe MojeJUHUX UM CBUX rpahaHCcKUX mpaBa.

OBOM 3aKOHCKOM 0/]pe/i6oM je peiBUl)eHa YnTaBa Jiene3a pa3JIM4UTHX BPCTa
Ka3HHU Koje ce MOT'y U3PHULIaTH CaMOCTaJIHO UJIU KyMyJlaTUBHO. [Ipu ToMe ce
MMOBHHA KOjy CyJ MpPOTJIacu HellpaBU4YHO CTeYEeHOM, I1a je oJy3Me, Ipesaje
KoHTpo/s1IHOM caBeTy KOju oAJiy4dyje O HbeHOM Jla/beM pacnoJarawy. [Ipu
oZiMepaBamwy Ka3He YYMHHUOLY HEKOr O/ KPUBUYHHUX Jiesla U3 HaJJIe)KHOCTH
KPUBUYHOT Cy/ia MOpa ce BOJUTH pauyHa Jia 3BaHUYHH [10J103Kaj Ma KOT JIMIja 6e3
0631pa Jja JM je Ap>KaBHU NOTJ1aBap UJIX OJTOBOPHHU CJYKOEHUK y BJ1aJJUHOM
Ha/JIelITBY MOXe OUTH y3eT y 063Up Kao OCHOB 3a y6JiaxkaBamwe KasHe, Kao
Y YMIbeHHUIIa /la je HeKo JIMIle paJiuJjio Ha OCHOBY Hapelhema cBoje BiaJie UJIH
npeTnocTaBsbeHOr. To cy, aKJie, OKOJTHOCTH KOje MOTY YTHUIIATH Ha y6J1aXkaBarbe
Ka3He, aJI1 He U Ha ocJ1060heme yYnHUOI,a 0/ OATOBOPHOCTH 32 yYUHEHO JleJ10.

9. 3ak/by4ak

3aBpieTak /lpyror cBeTCKOT paTa Koju je Tpajao mecT roguHa (1939-1945)
npej MehyHapoAHY 3ajeJHULY je HAMETHYO NIUTakbe yTBphUBaba KPUBUUHE
OZITOBOPHOCTHU M Ka)KibaBaklha HAjOATOBOPHUJUX MOJUTUYKHUX U BOjHUX
pyKoBoOAMJIAlld Y arPECOPCKUM HALUCTUUYKKUM U QAlIMCTUYKUM 3eM/baMa 3a
OpojHe U3BpILIEHe 3JI0UMHE HAa OKYNUPAaHUM TepuTopujuma. CpeJMHOM paTa,
KaJa je Beh nocTasio M3BeCHO /ia he ce caBe3HUYKe CUJie OAYIIPETH arpeCUBHUM
TexxtbaMa Hemauke, WUTasivje u JamaHa, cTBopeHe cy Ha MehyHapoJgHUM
KoHdepeHIIMjaMa NpaBHe NpeTHNOCTaBKe 3a NO0cJepaTHe CYJCKe Ipolece y
KojuMa 6u ce yTBphUBaJsia KpUBHYHA OTOBOPHOCT HAjoArOBOPHUjUX JIUIA 32
TakBe 3/104MHe. U 3aucTa, JoHoumewmeM CtaTyTa MehyHapoHOT BOjHOT cyAay
okBUDY JloHJ0HCKOT ciopa3yMa 1945. rojuHe, NPBU YT Y UCTOPHUjU JbYJCKOT
poJia cy U3peyeHe U U3BpLIEHE Ka3He YYMHHUOLMMA HajTexXuX MehyHapo HUX
KPUBUYHHUX JleJia 0J, CTpaHe HaJHallMOHAJIHOT Cy[CKOT OpraHa.

Ha HupHGepIIKOM CyACKOM mpolecy cy ocyheHa ¢u3nuKa U MpaBHA JHULa
HalucTUyke HeMauke 3a 6pojHe 3J104MHe KOjU HeMajy noce6Hy reorpadcky
onpene/beHOCT. Tpu cy BpcTe MehyHapoJHUX KPUBUYHUX Jles1a OBe BPCTe: a)
3JIOYMH NPOTHUB MUpA, 6) paTHU 3JIOUYMHU U B) 3JI0YMH NIPOTHUB YOBEUHOCTH.
HupHOGeplku cyja, OAHOCHO TYXXHUJALITBO YUHUJIWA Cy MpeACTaBHULU
caBe3Huukux cusa: CA/Jl, Benuke bputanuje, CCCP u ®paHiycke rjie je, u
nopeJ; U3BECHUX HecJaramwa, NIpeoBIaajao YBepewe 1a ce HajoATOBOPHUja
¢usnuka u npasHa auna Hemauke (CC, 'ectano, Hanjuonas-couujaauctTuuka
napTuja) Ka3He 3a U3BpIleHe 3104nHe mpoM EBpore. [lopes Hupubepiukor,
Kao IVIaBHOT NIpolieca, U3a Kora Cy 0CTaJ i IPpUHL MU MehyHapoAHOT KPUBUYHOT
npaBa, CUCTEM MehyHApOoJAHUX KPUBUYHHUX JleJia U MpaBuJa 3a yTBphuBame
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OZTOBOPHOCTH BbUXOBUX YYHMHMJIALA U CAyYeCHUKA, HAKHAJHO je OZp>KaHo
BHIIIE CYJICKUX ITpolieca, He camo Y HemMaukoj (o 3akoHy 6poj 10. KouTposiHor
caBeTa 3a Hemauky), Beh U y pyruM oKynupaHUM 3eMJ/baMa Ijie Cy 3JI0YUHHU
u u3BpuieHu (Ilosbckoj, YexocaoBaukoj, CCCP, JyrocsiaBuju), kao 1 y JanaHy, Ha
OCHOBY noce6He 0/JlyKe KOMaH/lJaHTa CaBe3HUYKUX CHara Ha /laJlekoM UCTOKY,
rzejey Tokujckoj npecyiu yTBpheHa KpUBUYHA O TOBOPHOCT U U3peyeHa Ka3Ha
HajoITOBOPHUjUM BOJHUM PYKOBOAHOIIMMaA JanaHa.
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Summary

As a system of legal rules contained in the documents of the international commu-
nity and in the national (internal) criminal legislation, the International Criminal
Law envisages the criminal liability and punishment for a vast number of interna-
tional crimes. These criminal acts imply a violation of laws of war and customs of
warfare (the International Humanitarian Law) as well as the acts of disturbing or
endangering peace among nations and the security of mankind. The contemporary
International Criminal Law envisages the most severe forms of punishment and
penal measures for these criminal offences. The perpetrators of these crimes are,
in certain cases, subject to the primary jurisdiction of one of international criminal
court (supranational) authorities, such as the International Military Tribunal at
Nuremberg. In this paper, the author analyzes the importance of the Nuremberg
court for the development of international criminal law, including the notion and
characteristics of international crimes and the principles of criminal liability.
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Abstract: In this paper, the author analyzes the (judicial) mediation in
Italy and Serbia from the legal and economic aspects. Given the fact that
Serbia and Italy belong to the same legal system, that there are many similar
problems in the regulation and implementation of mediation in practice,
but also considering that Italy has gone a step further in the regulation of
this legal institution primarily by introducing mandatory mediation, the
aim of this paper is to provide a comparative analysis of the concepts and
institutional forms of mediation in the two countries and, consequently,
to observe if there are any legal solutions that Serbia could possibly adopt
from the Italian legal system. We assume that the Italian experience in the
regulation and implementation of mediation, and its mandatory form in
particular, could serve as a solid basis for finding certain legal solutions
that could potentially contribute to improving the efficiency of this legal
institution in our country. The main finding is that the institutionalizing of
mandatory mediation in specific disputes, primarily in disputes on civil and
commercial matters, would improve the efficiency of mediation in Serbia.
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1. Introduction

Mediation, as a new legal institution in Serbia, is faced with many difficulties in
its application. Poor regulatory framework, insufficient recognition of the im-
portance of this legal institution by responsible individuals and general public,
prejudices towards the introduction of new institutions (not only mediation)
in the legal system, lack of monitoring the application of mediation in other
countries, especially in those with similar legal system (etc.) are some of the
factors that have contributed to compromising mediation despite its efficiency
in resolving disputes (saving money and time).

On the other hand, Italy is a country that has a bit of a longer tradition in applying
mediation. Besides, Italy adopted a number of legal acts on mediation in vario-
us areas of law. Yet, the application of these legal acts did not lead to a wider
acceptance of mediation in Italian society, nor did it relieve the Italian courts of
redundant civil cases. Reasons for such a state of affairs are quite similar to those
in Serbia. However, Italy has gone a step forward by introducing a significant
legal innovation - mandatory mediation. Considering that mandatory mediation
generates numerous controversies in theory and practice (Quek, 2010), we want
to examine the Italian experience in the application of this ADR method, with
specific reference to mandatory mediation.

Italy has been selected for a comparative analysis of mediation due to the well-
known fact that Italy and Serbia belong to the European-continental legal system,
that there are many similar causes of poor application of voluntary mediation in
these two countries, and that the inefficiency of court proceeding is a common fe-
ature of the two judicial systems (reflected in the substantial number of backlog
cases, huge caseload on the judiciary, lengthy proceedings, etc). In addition,
considering that Italy is a step ahead in the regulation of this legal institution,
primarily by introducing mandatory mediation in civil and commercial disputes,
the goal of this paper is to compare the concepts and institutional forms of media-
tion in Italy and Serbia, to determine similarities and differences and, ultimately,
to observe if there are any legal solutions that Serbia could possibly adopt from
the Italian legal system. We assume that the experience in the regulation and
implementation of mediation in Italy (and particularly its compulsory form)
could serve as a solid basis for improving the efficiency of this legal institution
in Serbia. In that context, the narrower concept of efficiency will be employed
since the focus is on the total number of the mediation proceedings and their po-
ssible impact on the total number of civil proceedings before the national courts.
Finally, the total number of mediation and civil proceedings will be established
on the basis of the available official statistical data for Serbia (e.g., reports of the
Supreme Court) and the available statistical data from the secondary sources for
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Italy. The qualification and evaluation of the institutional forms of mediation in
Italy and Serbia, as well as the determination of the total number of solved and
unsolved civil cases in two countries, will rest on the indicators from the Report
of the European Commission for the Efficiency of Justice (CEPE]), concerning the
judicial systems of European countries (Jean and Jorry, 2013).

2. Mediation in Serbia

2.1. Normative framework of mediation in Serbia

The Mediation Act! has been applied in the Republic of Serbia since 2005 as the
basic legislative act on mediation as a specific ADR method. In addition, the-
re are others relevant legislative documents regulating this matter: the Civil
Contentious Procedure Act (2011),? the Family Act (2005),3 the Act on Peaceful
Resolution of Labor Disputes (2004)* and others. In 2013, the Working group
of the Ministry of Justice prepared the Draft Mediation Act, which was enacted
in 2014 and entered into force at the beginning of 2015.% Further on, we will
analyze the (former) 2005 Mediation Act, primarily focusing on those provisions
which depict the specific features of mediation as envisaged in Serbian law. The
emphasis is on the application of the 2005 Mediation Act, since we are exploring
the efficiency of mediation. It takes time to give any assessment of the effects
of the new 2014 Mediation Act.

In this Act, mediation is defined as any procedure, notwithstanding its desi-
gnation, in which the parties wish to settle their dispute through one or more
intermediaries (mediators) who help them to reach an agreement.® Yet, the me-
diator has no authority to impose a binding agreement.” Some Serbian authors
(Mihailovi¢, 2009: 224) point out that the legislator has defined mediation as the
procedure rather than as a process, primarily emphasizing the legal (procedural)
aspects of mediation while neglecting other important aspects of mediation
(such as psychological or economic ones).

1 Mediation Act [MA], the Official Gazette of the Republic of Serbia, 18/05

2 Civil Contentious Procedure Act [CCPA], the Official Gazette of the Republic of Serbia,
72/11, 49/13 - the decision of the Constitutional Court and 74/13 - the decision of the
Constitutional Court

3 Family Act, the Official Gazette of the Republic of Serbia, 18/05 and 72/11- other act

4 Acton Peaceful Resolution of Labor Disputes, the Official Gazette of the Republic of Serbia,
125/04 and 104/09

5 Acton Intermediation in Resolving Disputes, the Official Gazette of the Republic of Serbia, 55/14
6 Art. 2, para. 1 of the MA
7 Art. 2, para. 2 of the MA

95



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | 5Poj 69 | F'ognHA LIV | 2015

The basic principles of the mediation process in Serbian law are based on the
Directive of the European Parliament and of the Council of the EU on certain
aspects of mediation in civil and commercial matters.® These principles are:
voluntary consent, equality of parties, privacy of the proceedings, confidentia-
lity and urgency. When it comes to voluntary consent, it is based on the principle
of disposition, which means that the mediation procedure begins with mutual
consent of the two disputing parties, i.e., formally speaking, by acceptance of the
proposal for mediation.’ If the party who has received the proposal for mediation
fails to respond within 15 days of the receipt of the proposal, or fails to answer
within the period specified in the proposal, the proposal for mediation shall be
considered rejected.!® The principle of disposition is also reflected in the fact
that the parties can agree on the content and course of the mediation procedure
since they can determine the terms and conditions for the implementation of
this procedure.!* Generally, mediation may be initiated by the parties, or the
parties may be referred to mediation by the competent court, if it is deemed
appropriate, but only upon the receipt of a complaint or after the preliminary
hearing.!? The court may refer the parties to mediation even at a later point until
the judgment becomes final.’* Mediation may also be used in the course of the
appeal procedure, which features two distinct characteristics: the consent of
the parties is required and the mediator can only be the judge from the official
courtlist.'* The principle of urgency is reflected in the fact that this process must
be terminated within a period of 30 days; in exceptional cases and for justifia-
ble reasons, the period may be extended at the request of the mediator or the
disputing parties.'® The principle of privacy implies that the parties, their legal
representatives and proxies, as well as third parties given the parties’ permi-
ssion, may participate in the mediation procedure, providing that they agree to
observe this principle.’® The principle of confidentiality is reflected in the pro-
vision that all information, statements and proposals related to the mediation
procedure shall be confidential; exceptions are allowed only with the express
and unambiguous mutual consent of the parties, or in cases where disclosure is
required by the law or in the public interest, or for the purpose of enforcement

8 Directive 2008/52/EC

9 Art. 8, para. 1 of the MA

10 Art. 8, para. 2 of the MA

11 Art. 9, para. 1 of the MA

12 Art. 12, para. 1, 2 of the MA

13 Art. 12, para. 3 of the MA

14 Art. 14 of the MA

15 Art. 13 of the MA. Also, the principle of urgency is prescribed in Art. 329 of the CCPA
16 Art. 5 of the MA
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of a settlement agreement.'” Finally, the Act provided for the equality of parties,
which implies that the parties shall enjoy equal rights and treatment, and that
the mediator must act independently and impartially.'®

In particular, the principle of voluntary consent implies that the mediation
procedure is initiated and implemented upon the explicit consent of the parties,
without any legal obligations. It follows that the concept of voluntary mediation is
the dominant concept of mediation in Serbian law. However, as previously noted,
the judge may also refer the parties to mediation, either upon the proposal of the
parties or if he/she finds that the dispute could be settled successfully through
mediation; in the appeal procedure, the parties may be referred to mediation
only upon obtaining their express consent. Yet, the mediation procedure rules
envisaged in the Mediation Act may also apply to the mediation procedure
which has been initiated without the instruction of the court or other authority,
either before or after the initiation of the judicial proceeding.!® This legal norm
implies that the mediation procedure rules may also apply to private mediation
proceedings.

Finally, the Mediation Act stipulates that the agreement reached in the media-
tion proceeding has the power of an out-of-court settlement, provided that it is
made in writing and that is not contrary to the public policy.?° In order to make
the agreement enforceable, the parties must take some additional legal actions;
specifically, they are required to initiate a special non-contentious proceeding
and submit additional costs (the cost of the proceeding, lawyer fees and the
waste of time from the moment of concluding the agreement until the moment
when it becomes enforceable).

17 Art. 6, para. 1 of the MA
18 Art. 4 of the MA

19 Art. 1, para. 2 of the MA
20 Art. 16, para. 4 of the MA
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2.2. Mediation and Litigation in Serbia: some quantitative macro indicators

Let us examine the data provided in the following graph:*!

Mediation in
Serbia 20062009

o Successfully Valuation
Mediations held Index of success
resolved 41,420,768.36

2,468 2,002 Furos 81%

Graph 1. Data on the total number of mediations in Serbia (2006-2009), http://www.medijacija.
rs/img/rezultati2009.pdf

In the period from 2006 (when the Mediation Act entered into force) to 2009,
Serbia had a total of 2,468 mediations, 2,002 of which were successfully comple-
ted (by signing the agreement). The total value in these mediations amounted
to 41,420,768.36 Euros. The index of success is quite high and amounts to 81%.
Moreover, in the entire period from 2006 until October 2013, there were slightly
more than 3,500 cases settled by means of mediation.?

On the other hand, according to the Report of the Supreme Court of Serbia for the
year 2012,% the total number of unresolved cases, which are transferred from
previous years to be adjudicated by the courts of general jurisdiction, amounts
to 2,745,569; the total number of new cases amounts to 1,219,490 whereas
the total number of cases resolved by the end of 2012 amounts to 1,343,567.
Atthe end of 2012, there were a total number of 2,621,303 cases pending. [f we
compare the data on the total number of pending cases for the year 2012 with
the same data for the year 2011 (2,742,772),* it is evident that the situation
in terms of the total number of pending cases has not changed substantially as

21 For the purposes of this empirical study (Mojasevi¢, 2014), the data were taken from
the website of the Mediation Center of the Republic of Serbia, based in Belgrade. Meanwhile,
as the work of a new legislative act has been underway, the Centre has stopped working
because the new Mediation Act does not envisage such a center.

22 Information taken from: http://novosti.rs/vesti/naslovna/drustvo/aktuelno.290.
html:460347-Gasi-se-Centar-za-medijaciju, access: 10 September 2014.

23 Report of the Supreme Court of Serbia for year 2012 available at: http://www.vk.sud.
rs/assets/files/o_sudu/izvestaji/statistika_2012.pdf

24 Report of the Supreme Court of Serbia for year 2011 available at: http://www.vk.sud.
rs/assets/files/aktuelno/statistika_o_radu_sudova_za_2011.pdf
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there were more than two and a half million cases pending before Serbian courts of
general jurisdiction in late 2011 and 2012. According to the Report of the Supreme
Court of Serbia in 2010,?° the total number of pending cases before the courts
of general jurisdiction at the end of the reporting period amounted to 979,969.
This data indicates a huge increase in the number of cases pending in the period
from 2010 to 2012. Moreover, from the total number of pending cases in 2011
and 2012, about 97% of them were cases before the primary courts, which clearly
shows that the Serbian primary courts bear the largest caseload.

The Report of the Supreme Court of Serbia for year 2012 also indicates that al-
most every second case brought before the primary courts in 2012 was actually
an overdue (old) case (about 44%) while this percentage was somewhat lower
in 2011 (about 33%).2° It is obvious that the number of backlog cases before the
primary courts increased from 2011 to 2012, and that the backlog of old cases
is quite high (almost every second, or nearly one-third of cases in the observed
year) in relation to the total number of cases before the primary courts. The
largest backlog of cases before the primary courts are those pending for reso-
lution from 5 to 10 years (538,524), followed by cases pending for 3 to 5 years
(469,064), then cases pending for 2 to 3 years (442,672), and case pending for
over 10 years (190,663). In 2011, the situation is identical in terms of the time
limit for resolving old cases before the Serbian first-instance courts. We see
that about 33% of the total backlog of old cases are cases pending for resolution
from 5 to 10 years. If we add to this percentage about 28% of the cases pending
for resolution from 3 to 5 years, it follows that over 50% of cases (every second
case) are pending for resolution from 3 to 10 years before the Serbian primary
courts. An interesting fact is that the cases pending for resolution from one to
two years constitute about 0.5% of the total backlog of old cases. Therefore, the
Serbian primary courts certainly cannot be pleased about the time dimension
for resolving cases.

Another interesting piece of data concerns the average backlog of cases per
judge for the year 2012: 56.62 cases in the Serbian Supreme Court of Cassation;
95.36 cases in Appellate Courts; 69.78 cases in Superior Courts; 1,501.44 cases
in primary courts. On the other hand, the average number of backlog cases per
judge in Serbian primary courts for the year 2011 amounted to 1,348.65. We
see that the load of old cases per judge increased from 2011 to 2012, which is
quite high at least when it comes to primary courts.

25 Report of the Supreme Court of Serbia for year 2010 available at:
http://www.vk.sud.rs/assets/files/o_sudu/izvestaji/godisnji_izvestaj_o_radu_2010.pdf

26 Itisthe old cases by date of the initial act.
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Allin all, the total number of old cases pending for resolution before the Serbian
courts of general jurisdiction increased from 2010 to 2012 year; the percen-
tage of old cases pending before the courts of general jurisdiction (including
primary courts) increased from 2011 to 2012 and, in general, that percentage
is quite high. The load of cases per judge is high, whereby the Serbian primary
courts bear the largest caseload. Moreover, most parties (over half a million)
wait for the resolution of disputes between 5 and 10 years. This last statement
is particularly revealing if it is interpreted in the following way: given the fact
that each procedure involves at least two parties, it follows that about a million
Serbian citizens wait for justice more than five years. In addition, including the
number of those citizens who wait for an end to the dispute between 3 and 5
years (almost half a million), it turns out that over two million people in Serbia
wait for the resolution of dispute for more than three years!

Considering that the mediation departments were mainly founded within the
Serbian primary courts, it was expected that these courts would be relieved of
redundant cases, primarily the backlog from previous years. Thus, other courts
of general jurisdiction would also be relieved of redundant caseload. However,
these expectations have not been met; moreover, they have been fully betrayed!
Comparing the total number of 3,500 cases resolved in mediation (from 2006 to
2013) to a total of 2.5 million cases pending for resolution (in 2011 and 2012)
and nearly 1,700,000 backlog of old cases by date of initial act (in 2012) pending
in the courts of general jurisdiction,?” it is evident that the introduction of media-
tion into the legal system of the Republic of Serbia has not contributed to relieving
the courts of excessive caseload. Moreover, the data on individual workload of
judges and the time required for completion of the judicial procedure lead to
the same conclusion.

2.2.1. Mediation and Litigation in Serbia: micro aspect

The efficiency of mediation and litigation was the subject matter of empirical
research conducted in late 2011 and the beginning of 2012 in the Primary Court
in Nis (Mojasevi¢, 2014). Given the fact that NiS is the third largest city in Serbia,
the cases that were subjected to litigation and mediation at the Primary Court
in NiS served as a solid foundation for testing the effects of application of the
Mediation Act in Serbia, as well as for the purpose of gaining some knowledge
on the efficiency of mediation. The findings of this study indicate that mediati-
on has not lived up to general expectations, i.e. that the efficiency of this legal
institution has not been put to full effect in practice.

27 The backlog of old cases in 2011 amounted to nearly one and half million (1,452,793).
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This empirical research has identified the possible reasons for insufficient use
of mediation in Serbia. These main reasons are: a) inadequate legal solutions,
primarily the current concept of voluntary mediation and court-ordered media-
tion which was rather ineffective, as well as the fact that the agreement reached
in the mediation proceeding has the power of an out-of-court settlement; b)
high costs for initiating a mediation proceeding which discourage the parties
to resort to mediation, particularly in small claims cases; c) lack of relevant
information on the mediation process to parties and other participants in the
mediation procedure; d) insufficient popularization of mediation in Serbia; €)
insufficient educational activities on the benefits of mediation; etc. (Mojasevic,
2014: 236-245).

3. Mediation in Italy

3.1. Mandatory mediation in civil and commercial disputes in Italy

ADR methods, and particularly mediation, have been known in Italy for a long
time but they received closer attention at the end of the 20 century. Concu-
rrently, the legislator intensified the activity in the field of regulating mediation.
But, the most significant change in terms of regulating mediation in Italy took
place in 2009 when the Italian Parliament adopted the Law No. 69/2009. Under
this act, the Government was authorized to regulate mediation in civil and
commercial matters. Thus, the Government passed a special decree (the Legi-
slative Decree 28/2010), which introduced the concept of mandatory mediation
prior to initiating court proceedings in civil and commercial matters. Further on,
we will focus on the concept of mandatory mediation and its implications for
the efficiency of judicial proceedings in Italy.

The Legislative Decree 28/2010% prescribes, in specified disputes,* the parties’
obligation to participate in mediation as a condition for initiating a court procee-
ding. This is a mandatory attempt to settle the dispute before the mediator rather
than an obligation to accept any agreement. In the event that the parties fail to
comply with this obligation and directly turn to litigation, the courtis required
to suspend the case and order the parties to participate in mediation. Similarly,
in case of parties’ non-compliance with these obligations in the circumstances

28 The mostimportant provisions of this Decree can be found at:
http://www.adrcenter.com/procedure/international-procedures/mediation-italian-law/

29 Mandatory mediation is envisaged in the following disputes: co-ownership of land,
property rights, division of assets, trusts and estates, family agreements, leasing, loans,
commercial leases, medical malpractice, defamation, car and boat accidents, insurance, and
banking and financial agreements.
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where mediation has been stipulated in the contract (in the form of contractual
clauses) or in relevant internal company acts, the judge (or arbitrator) may issue
an order to initiate mediation within a period of 15 days; concurrently, the judge
(arbitrator) is required to postpone the court proceeding until the termination
of the mediation process. Once the mediation procedure has been initiated, the
Decree prescribes that in case of a party’s default (unjustified failure to appear
and/or participate in the mediation process) the judge may take this fact into
account ata later pointin the civil proceeding, which may have a negative effect
in the process of presenting the evidence.?° Specifically, the refusal to participate
in mediation may be regarded as a refusal to file certain documents in court
proceeding. On the one hand, this provision is reinforced by special decree
(D.L. 138/2011), which prescribes payment of a sum of money to the state as a
penalty (fine) for unreasonable failure to participate in the mediation process;
on the other hand, the provision of this special decree is repealed by another
decree - L. 03/24/2012, n. 27 (Colombo, 2012: 77).

There are a lot of important and interesting solutions introduced by this De-
cree. Here, we single out the most representative ones (Gabellini, 2010: 65-66).
First of all, the lawyers are obliged to inform their clients in writing about the
possibility of settling the dispute by means of mediation. Second, the mediation
process may not exceed a period of four months from the date of submitting the
request for mediation to an accredited mediation center. Third, in mediation,
documents or actions are not subject to the payment of any taxes and charges,
and the agreements contracted in cases not exceeding the value of 50,000 Euros
are exempt from registration costs. In case the parties conclude a mediation
agreement, they may receive a tax credit in the amount of 500 Euros, or 250
Euros in case of a negative outcome. Fourth, all mediation centers have to be
accredited by the Ministry of Justice, which keeps a unique Register of mediators,
and mediators must undergo a special training prescribed by the respective
ministry. Fifth, the mediator is empowered to make a proposal to facilitate the
conclusion of agreements; the party who rejects the proposal is required to pay
all the costs of the civil proceeding (even if he/she wins the case) if the court
decision is identical to the proposal. Moreover, if the judgment is not identical
to the mediator’s proposal, the judge may order the party who won the case to
pay its own costs, provided that there are legitimate reasons (for example, gross
negligence by the party in rejecting the mediator’s proposal). This provision is
envisaged as a preventive measure for resolving disputes through mediation.
Yet, the Italian theory (Colombo, 2012: 77) states that this provision is quite
controversial, taking into account the well-known fact that the mediation agree-
ment need not necessarily be based on matters of law; on the other hand, this

30 Art. 8 of the Decree.
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preventive measure (the threat of the allocation of costs) can be effective only
if the proposed agreement is identical to the judgment (which is, by definition,
based on matters of law). Besides, the threat of allocation of costs is aimed
only at the plaintiff. Finally, the mediation agreement becomes enforceable in a
simple procedure, only upon being officially confirmed by the competent court
(Tribunal), where the agreement is subjected to formal control to ensure that it
is consistent with the public policy and the mandatory legislation. In addition,
the Tribunal verifies whether the rules of mediation procedure have been fully
observed.*

This Decree was applied until the end of 2012, when the judges of the Consti-
tutional Court of Italy made a decision (Award No. 272/2012) that it was not in
accordance with the Constitution of Italy. The objection of the Constitutional
Court was focused on the procedural issue concerning the delegation of powers
in the adoption of the act on the implementation of mandatory mediation rather
than on the question of violation of the rights to defense which was allegedly
violated by introducing mandatory mediation (as claimed by the Bar Associa-
tion of Italy).?? The Constitutional Court did not venture into the assessment of
whether the introduction of mandatory mediation in the national legal system
was in accordance with the Directive 2008/52/EC but only reasoned that there
was a breach of the delegation of powers and that the mandatory mediation must
have its legal grounds in the national legislation. After the Constitutional Court
rendered such a decision, the Decree of 2010 was significantly modified. [t was
done by adopting a new decree (Legislative Decree No. 69/2013) on “Urgent
Measures on economy stimulation”. This time, mandatory mediation will be
applied in four (experimental) years, after which the competent ministry will
be obliged to evaluate the results of mediation. The most relevant modificati-
ons are:* a) the number of prescribed disputes in which parties are obliged to
pursue mediation was reduced (for example, the parties are no longer obliged
to pursue mediation in case of damages arising from car and boat accidents); b)
the parties are given the opportunity to opt out of mediation in the initial phase
of the process if they estimate that it will not result in a mediation agreement,
whereby the party who refuses the (non-binding) agreement proposed by the
mediator will be obliged to pay all the costs if the judgment is identical to the
mediator’s proposal;®* and c) the Decree prescribes the obligatory participation

31 Art. 12 of the Decree

32 The curiosity is that the Italy’s National Lawyers Union organized a five-day national
strike against the Decree 28/2010.

33 http://kluwermediationblog.com/2013/10/09/mandatory-mediation-in-italy-reloaded/

34 This controversial provision, which was also included in the Decree of 2010, has become
the subject matter of a heated debate. Given the fact that mediation is traditionally seen as
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of lawyers in the mediation process, which is evidence that the lawyer’s lobby
has succeeded in protecting their interests.

3.2. Some statistical data on the (mandatory) mediation in Italy

Statistically, Italy cannot be proud of the results of the voluntary mediation in
terms of the number of initiated mediation procedures. The data (Gabellini, 2010:
64) suggests that the first major reform in the area of corporate law (when the
voluntary mediation was introduced) did not give significant results: slightly
more than 150 cases were presented to mediation; if we add the cases outside
the area of corporate law, the outcome is about 3,000 cases; less than 0.1% of
cases pending in court were voluntarily presented to mediation, while the index
of success of those cases which were mediated was high (80%). The following
data also support a small number of mediation in Italy:3* from 1999 to 2005,
The ADR Center in Rome, the largest accredited center for mediation in Italy,
launched 327 mediation proceedings, 277 of which were initiated by one party
to the dispute, 45 proceedings were intended as a contractual obligation, 3
mandatory mediation proceedings pertained to the telecommunications sector
and 2 proceedings were instigated upon the judge’s proposal.

Such statistics have forced the Italian legislator to re-examine the concept of
voluntary mediation. The Italian legislator embarked on two tracks of action
(Gabellini, 2010: 64-65): the first course of action was aimed at introducing the
legislative reform, which resulted in gradual introduction of mandatory media-
tion in certain disputes; the second course of action was aimed atimproving the
quality of mediation services, by introducing accreditation for mediators and
special training programs.

According to publicly available data,®® in the period from March 2011 (when
mandatory mediation started being implemented) until October 2012, 215,689
mediation proceedings were initiated, with an average success rate of 12%. The
defendants were not obliged to participate in these proceedings. Therefore,
taking into account the proceedings where the defendants voluntarily agreed
to participate, the success rate is much higher and amounts to around 50%.
Also, in the period from March 2011 to March 2012, less than 3% of mediation
cases were initiated at the suggestion of the judge, which is a slight increase as
compared to the first nine months of this period, when the increase was 2%. De

a facilitative institution, there is a question whether this provision may significantly affect
the traditional concept of mediation, which may thus acquire some feature of evaluative
institution.

35 http://www.europarl.europa.eu/comparl/juri/hearings/20071004/depalo5_en.pdf
36 http://kluwermediationblog.com/2013/10/09/mandatory-mediation-in-italy-reloaded/
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Berti (2012) points out that this slight increase in percentage may reflect the
change in otherwise very reserved attitude of the Italian judges to mediation.
Then, when it comes to the controversial provisions of the Decree on the authori-
zation of the mediator to draft a proposal agreement, the statistics indicate that
mediators took initiative in this direction in only 1% of the initiated mediation
proceedings; on the other hand, the parties requested that the mediator prepare
aproposal agreement in 0.5% of all cases (Colombo, 2012: 79). Finally, the intro-
duction of mandatory mediation resulted in a drastic increase in the number of
centers for providing mediation services and the number of institutions which
provided instruction on mediation. In 2008, there were 37 mediation centers
in Italy but by the end of April 2012 this number increased to 843 (which me-
ans that the number of centers increased 23 times); concurrently, the number of
institutions dealing with education in this area increased from 35 to 309 over
the same time period (De Berti, 2012). In Italian theory (Colombo, 2012: 78), it
gave rise to another question: was this increase in the number of centers and
educational institutions really necessary, and how would it affect the quality of
provided mediation services?

4. An attempt at qualifying the concepts of mediation in Italy and Serbia

Prima facie, we may identify some similarities and differences underlying the
concepts of mediation in Italy and in Serbia. First of all, the dominant concept
in Serbia is the concept of voluntary mediation, which is either initiated by the
parties or upon the referral of a judge. As far as the latter is concerned, in Ser-
bian theory (KneZevi¢ and Pavi¢, 2009: 240) there is the interpretation that
this concept implies a mandatory court mediation because in the first instance
judicial procedure (unlike the procedure on appeal)?” the parties are obliged to
pursue mediation they have been referred to by the trial court judge. However,
the interview with the Coordinator of the Department of the Mediation Centre
in Ni$ showed that the judges generally took into consideration the will of the
parties in the process of referring them to mediation; “a judge refers the parties
to mediation only if the parties agree to mediate” (MojasSevi¢, 2014: 216). There
is an obvious discrepancy between the theoretical interpretation of this impor-
tant provision of the Mediation Act, which reflects the essence of the concept of
mediation, and the judicial interpretation and actual application of this provision
injudicial practice (atleast when it comes to the Primary Courtin NiS). In Serbia,
mediation proceedings are usually carried out in specific departments which are
organizationally and spatially connected with the first-instance courts; such a

37 Inthe appeal procedure, the consent of parties to go to mediation is required. See: Art.
14 of the MA
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proceeding is designated as court-annexed mediation.® On the other hand, there
are several types of mediation in Italy: voluntary mediation, mandatory media-
tion and mediation upon the referral of the trial judge. The feature that makes
the Italian and the Serbian legal frameworks significantly different is primarily
embodied in the institution of mandatory mediation in specific types of disputes.

According to the CEPE] Reportissued in 2012 and based on the data from 2010
(CEPE], 2012: 132-141), Serbia is one of the 26 European countries which have
a court annexed mediation (mediation instituted upon the referral of the trial
judge); on the other hand, Italy falls into the largest group of European countries
(a total of 31, including Serbia) where private mediation is the most dominant
form of mediation. In terms of civil and commercial disputes, Serbia falls into
the group of 22 European countries predominantly using court-annexed media-
tion, while Italy falls into the group of 26 European countries (including Serbia)
predominantly using private mediation. Both countries fall into the group of 13
countries where the judge may act as a mediator in the case atissue. The situation
is similar in family matters and labor law matters (termination of employment).
The distinctive feature of mediation in Italy is that it is not envisaged for re-
solving administrative disputes, which is the case in Serbia. In Italy, mediation
is generally not applied in criminal matters, except in specific cases (such as,
juvenile delinquency). Generally speaking, in terms of the forms of mediation,
it can be concluded that the only difference between Italy and Serbia is that in
Italy there is no court-annexed mediation® and mediation at the prosecutor’s
proposalin criminal matters. In addition, in Serbia, mediation has a wider scope
of application in terms of different types of legal disputes.

When comparing the mediation in civil and commercial matters in Italy and
Serbia, we may observe one major difference: in Italy, mediation proceedin-
gs are generally conducted before the chambers of commerce, which do not
have such an important role in Serbia. In Serbia, mediation proceedings in civil
and commercial matters are generally carried out under the auspices of the
courts, as the court-annexed mediation. It is worth mentioning that there have
been attempts in Serbia to institutionalize mediation within the chambers of

38 Mediation is possible out of the courts, within special authority or organization. For
example, under the auspices of a special state body the Commissioner for Protection of Equality
mediation is possible in discrimination cases.

39 However, the outset of the legislative reform in Italy was aimed at the institutionalization
of court-annexed mediation (by introducing the special judicial office in 1991) but, later on,
the reform took a different turn and resulted in establishing mediation centers outside the
courts, particularly within the chambers of commerce.
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commerce, for which reason the legislator passed a special legislative act;*°
unfortunately, these attempts have not given significant results. According
to the data from 2012 (Ljubovi¢, 2012: 56), only 16 claims were submitted to
the Serbian Chamber of Commerce to initiate proceedings on the consensual
financial restructuring of corporate debts by redefining the debtor-creditor
relationship between the company in financial crisis and its creditors. In most
cases, the claims were submitted by debtors who had been facing substantial
financial hardship.

The following two tables summarize the similarities and differences in the
concepts of mediation as well as in the institutional forms of mediation in Italy
and Serbia:

Concepts of mediation Italy Serbia
Voluntary mediation Yes Yes
Mandatory mediation Yes No
Mediation by Yes Yes

judicial referral

Table 1. Concepts of mediation: comparison

Institutional forms | (%1% Serbia
Court- d .
ourt-annexe No Most dominant form
mediation
Private mediation Most dominant form .Secondary
importance
Judge as a mediator Yes Yes
Mediation within At the initial stage
Yes
chambers of commerce of development

Table 2. Institutional forms of mediation

40 Acton Consensual Financial Restructuring of Companies, the Official Gazette of the Republic
of Serbia, 36/11
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5. What can Serbia learn from the Italian experience?

The common feature of the judicial systems in both countries is the inefficiency
of court proceedings, which is reflected in the substantial number of backlog
cases, huge caseload on the judiciary, lengthy proceedings, etc. On the other
hand, the differences between the two countries are reflected in the response
to these pressing problems in the judicature. Despite the imminent risk, Italy
has demonstrated determination to deal with these problems, primarily by in-
troducing the mandatory mediation in specific cases. On the other hand, Serbia
seems to be at the beginning of this process. In fact, after almost ten years of
applying the Mediation Act, Serbia had enough time to clearly examine the causes
of insufficiency of (voluntary) mediation in practice and take relevant measures
to improve the efficiency of this legal institution. Instead, Serbian legal scholars
and professionals have been unnecessarily involved in extensive and exhausting
(ideological) debates on the concepts of mediation; the ultimate result was the
adoption of the new Draft Mediation Act at the end of 2013, and subsequently
the new 2014 Mediation Act which offers some new solutions*' but, on the whole,
does not appear to be too promising (Mojasevi¢, 2014). The only logical course
of action should have been a more pragmatic approach to these problems. The
experiences of other countries (including Italy) could have served this purpose.
[taly is suitable for a comparative study not only because the Italian mediation
framework inter alia includes similar causes of insufficient use of (voluntary)
mediation but also because it provides different instruments to overcome this
problem, the most significant of which is mandatory mediation. In this regard,
ithas been theoretically confirmed (Quek, 2010) that mandatory mediation may
contribute to raising awareness about the importance of mediation as a legal
institution and its popularization. Although the final conclusions may be too
early to draw, the Italian experience with mandatory mediation bears evidence
of the initial good results in its implementation.

The concept of voluntary mediation is certainly the most adequate form of
mediation; but, what happens in case it does not yield the expected results?
Italy has given some kind of answer but Serbia, unfortunately, has not even
started addressing the problem. When considering the introduction of a new
legal institution, such as mediation, the legislator should take into account the

41 We draw attention to two new solutions which, in our opinion, can contribute to the
efficiency of mediation. First, the mediation agreement may have the power of an enforcement
order if the subject of the agreement is the performance of the obligation, if it includes a
statement by which the debtor accepts the agreement as enforceable, and if the signatures of
the parties and the mediator on the agreement are certified by the court or a notary public.
Second, the parties are exempted from paying court or administrative fees in the event
the agreement is signed after the initiation of judicial or other proceeding but prior to the
termination of the first trial hearing.
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characteristics of the culture of a specific country. Obviously, the Serbian legi-
slator has failed to do so because Serbia has uncritically accepted the concept of
voluntary mediation, having high expectations that this concept will contribute
to improving the efficiency of judicial proceedings. Considering the fact thatit did
not happen (as it could have been assumed)*? and given the precious time which
has been wasted in the past ten years, we should better learn some practical
lessons from the experience. Both the Serbian and the Italian experience speakin
favor of introducing mandatory mediation, as a temporary practicable solution,
which is primarily aimed at reducing the backlog of cases burdening the judicial
system in Serbia and, consequently, increasing the costs of business operations.

To sum up, the specific measures taken in Italy for the purpose of improving the
efficiency of court proceeding may also be introduced in Serbia; they are reflec-
ted in institutionalizing of mandatory mediation in specific disputes, primarily
in disputes on civil and commercial matters. It should contribute to the populari-
zation of this legal institution in Serbia and increase the frequency of mediation
proceedings. The Serbian mediation system may also be improved by introducing
a simple procedure for the enforcement of the mediation agreement, which is
envisaged and implemented in Italian law. Many other solutions envisaged in
the Italian law may contribute to increasing the frequency of mediation, such
as the solution on exempting the parties from paying various taxes. Moreover,
the Italian experience of using mediation within the chambers of commerce
across Italy can certainly help in promoting mediation proceedings within the
Serbian chambers of commerce. To that effect, the chambers of commerce of
the two countries need to establish closer cooperation. From the Italian expe-
rience we may also learn about the unnecessary heterogeneous and complex
legislative process on this matter, which is reflected in the implementation of
a partial legislative reform. Serbia managed to avoid that (to some extent) by
adopting the 2005 Mediation Act as the basic legislative act on this matter and
by institutionalizing the court-annexed mediation for a vast range of legal dis-
putes. However, little has been done in the area of applying the laws, primarily
at the institutional and organizational level, in the field of promoting mediation
and providing for the education of the disputing parties and other participants
in the mediation proceeding about the importance of this legal institute. This
confirms the thesis that a legislative reform (although necessary) is insufficient
for the recognition and affirmation of any legal institute, including mediation.

42 The concept of voluntary mediation may be more appropriate and successful in countries
where the awareness of the peaceful dispute settlementis high and where dispute resolution
in courts is expensive (like the U.S.). In contrast, in a country such as Serbia, where the
institute of mediation is insufficiently acknowledged and where it is relatively easy to initiate
a court proceeding, it could have been expected that this legal institute would not provide
significant results in terms of improving the efficiency of court proceedings.

* Proofreading: Gordana Ignjatovi¢
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JAp Anekcaudap Mojaweaguh,
Jloyenm I[IpasHoez ghakysmema,
Yuueepsumem y Huuy

(CYICKA) MEJHJALIHJA Y HTAJIHJH H CPEHJH -
KOMITAPATHBHA ITPABHO-EKOHOMCKA AHAJIH3A

Pe3ume

[Ilpedmem ananuze y ogom pady jecme (cydcka) medujayuja y Umaauju u Cpbuju,
ca npasHoz u ekoHomckoz acnekma. I[lonasehu 00 moea da Umaauja u Cp6uja
npunadajy ucmom npasHom cucmemy, da hocmoje 6pojHu CAU4YHU npobaemu y
pezyaucarsy u npumeHu medujayuje y npakcu, kao u od yurbeHuye da je Hmaauja
omuw1a Kopak Hanped y pe2yaucarky 08e npasHe yCmaHose, npe ceeza ygoherem
obasesHe medujayuje, Yyusb 0802 pada je KomMnapamugHo npoyvyumu KoHyenme u
UHCMUMyyuoHaiHe ghopme medujayuje y 0ge 3eMsbe U, KOHCEKBEHMHO, yCMAaHo8umu
da su nocmoje odpeheHa npasHa peuwera koja 6u Cpbuja mozaa da yceoju u3
umaaujaHckoe npasHoe cucmema. [lonasumo 0d moea da umanujaHcko UCKycmeoy
peayaucarby u hpumeHu medujayuje, noce6Ho reHe obasesHe hopMme, npedcmas.ba
CO/IUOHY OCHOBY 3a NPOHANAMCere 00peheHUX NPABHUX pellersa Koja 6U eeeHmya/iHo
Mo2/1a da donpuHecy no6o.bulary egoukacHocmu oge npasHe yCmMaHoge y Hauioj
3eMmsmuU. [nasHu Haaasz jecme da 6u ysoherse ob6asesHe medujayuje y odpeheHum
choposuMma, npe cgeza y 2pahaHcKuMm U mp208UHCKUM CNOPOBUMA, N060./6UAN0
egpukacHocm medujayuje y Cpouju.

KmyuHe peuu: epukacHocm, (cydcka) medujayuja, HUmaauja, Cp6uja.
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JUVENILE PRISON: REMARKS ON THE SPECIFIC
CHARACTERISTICS OF REGULAR SENTENCING™

Abstract: The system of the juvenile criminal law in the Republic of Serbia
includes different mechanisms of social response to juvenile delinquency,
including corrective orders, corrective measures and juvenile prison. This
paper deals with the issue of determining a relevant sentence for juvenile
offenders in trial proceedings. The legislator has provided a number of
guidelines for these proceedings: the specific range of the juvenile prison
sentence, the purpose of punishment, the degree of maturity of a juvenile
offender, the time needed for his/her educational and vocational training,
and all relevant circumstances envisaged in Article 54 of the Criminal Code.
The previous statement reveals the focal points of examination and structu-
ral organization in this article, whose purpose is twofold: first, to explain the
effect of the subject-specific legal provisions (aggravating and mitigating
circumstances) envisaged in the Act on Juvenile Criminal Offenders and
Protection of Juveniles in Criminal Law and, second, to establish how the
general provisions from the Criminal Code are applied in this case, with
special emphasis on their specific manifestations.
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1. Introduction

The formal social response to juvenile delinquency in Serbia has gone through
different stages of development. In the first developmental stage, which covered
a quite long period of time and featured a larger number of diverse sources, a
minor was perceived as “an adult delinquent in a miniature form” (Peri¢, 1979:5);
it implied the same penalties for both adults and minors, including possible
limitations in terms of duration and prohibition of awarding certain penalties
for minors. The second stage was characterised by a significant emphasis on
and acknowledgement of the specific status of juvenile offenders; given their
ongoing psycho-physical development and socialisation processes, the legislator
focused on the corrective measures and envisaged the juvenile prison sentence
as the only criminal sanction (punishment) for minors.! The third stage is based
on the Act on Juvenile Offenders and Protection of Juveniles in Criminal Law
(hereinafter: the Juvenile Criminal Offenders Act (JCOA)2 The most prominent
characteristics of this Act are the selection and codification of the substantive
juvenile criminal law?, as well as the reception of the concept of restorative
justice as a doctrinal basis for upholding the idea on the protection of minors’
rights and acting in their best interest. The aforementioned platform has led to
introducing new mechanisms (such as corrective orders) which allow for the
“diversification”, i.e. diversion of the criminal proceedings. On the other hand,
the system has preserved the traditional mechanisms: corrective measures
and the juvenile prison sentence. There are several idiosyncratic features that
distinguish the juvenile prison sentence from the punishment of imprisonment
awarded to adult criminal offenders; these are: the specific normative fra-
mework; the specific requirements for sentencing and conditional release on
parole; the exclusion of legal consequences of conviction by proscribing certain
rights; restricting the circle of subjects who may be issued the information
about prior convictions; specific statutes of limitations; and specific sentencing
rules, which will be discussed further on in this paper (for more details about
specific characteristics, see in: Jovasevi¢, 2011: 431). The basic sentencing rule
(Article 30, JCOA) indicates an eclectic approach to the subject matter; apart
from the observance of the specific legislative framework, the specific purpose
of punishment, the degree of juveniles’ maturity and the time needed for the

1 Itisvalid from the moment of the entry into force of the Law on Amendments and Additions
to the Criminal Code of FPRY, the Official Gazette of FPRY, No. 30/59.
2 The Official Gazette of the Republic of Serbia, No. 85/05.

3 Apartfrom being in line with contemporary tendencies in this area, this process may be
justified by the fact that many criminal law principles and institutes are either inapplicable
in the area of juvenile criminal law or insubstantial; therefore, it could also be viewed as a
quasi- or para-criminal law (Stojanovi¢, 2012: 338-339).
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educational and vocational training, this provision obliges the court to evalu-
ate all relevant circumstances envisaged in Article 54 of the Criminal Code.*
This statement reveals the central themes and structural organisation of this
article, whose aim is twofold: first, to explain the effect of specific provisions
from the Juvenile Criminal Offenders Act (JCOA) and, second, to establish how
the general provisions from the Serbian Criminal Code are applied in this case,
with emphasis on their specific manifestations.

2. Remarks on the penal framework and purpose of juvenile prison

The first guiding principle in the process of sentencing is the scope of juvenile
prison sentence, generally ranging from the minimum sentence of six months to
the maximum sentence of five years, exceptin those cases where a minor stands
trial for a criminal act which is punishable by a 20-year term of imprisonment
or more, or in case of a concurrent commission of at least two criminal acts
which are punishable by a term of imprisonment exceeding 10 years, when the
general maximum is reduced to ten years (Article 29, JCOA). In comparison with
the former legal solution, this legal provision sustained a significant change; it
has been drastically narrowed given that the formerly prescribed minimum
sentence was one year and the maximum sentence was ten years. Thus, the
court’s room for manoeuvre was practically cut down by half. It ultimately yi-
elded negative reactions of some theorists, legal practitioners, prosecutors and
judges specializing in juvenile crime (Ignjatovi¢, 2004: 544), who raised a series
of objections. The first contested issue was the impossibility of adjusting the
punishment to the merits of a specific case, particularly in cases where the court
estimates that a five-year term of imprisonment is not an adequate response
to the commission of a serious juvenile crime which does not meet the criteria
for reducing the penalty to the maximum 10-year term of imprisonment. The
minimum term of imprisonment was also disputed; apart from the common
objections on short-term imprisonment, the opponents particularly focused on
the short period of time for organising and conducting an effective treatment
which would be beneficial for a juvenile offender. Briefly, the new legal provision
was said to be “undermining the logic of a good penal system” (Ignjatovi¢, 2004:
545), which is supposed to be flexible and adaptable to personal characteristics
of different perpetrators and distinct circumstances in different criminal acts.®

4 The Official Gazette of the Republic of Serbia, No. 85/05, 88/05-corr., 107/05-corr., 72/09,
111/09, 121/12, 104/13 and 108/14.

5 This was the reason to embark on preparing a Draft Act to amend and supplement the
Juvenile Criminal Offenders Act, which proposed that the lower general maximum of 5
years’ imprisonment should be increased to 7 years’ imprisonment. As for criminal offences
punishable by a 15-year term of imprisonment (instead of the current twenty) or more,
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There are reasonable grounds to challenge the empirical foundation of the new
framework and examine its justifiability in correlation to the scope, structure
and dynamics of juvenile crime. Does the legal practice reflect any significant
changes in these indicators, which may eventually justify the idea on the need
to institute less repressive measures? The statistical data from 1999 to 2005
indicate some stagnation in the total number of registered, charged and con-
victed minors, which is contrary to (rather frequent) arbitrary estimates on the
permanent rise of this form of social pathology; concurrently, the data include a
remark on the notable increase of the number of juvenile delinquents in the total
population of juveniles, as well as a rise of criminal acts involving elements of
violence (1li¢, 2007: 298). The last two pieces of information are not in the least
encouraging and they should not be overshadowed by the initial observation
on the mild stagnation in juvenile crime. On the other hand, it is worth noting
that the social response in the given period was primarily based on correctional
and educational measures rather than punishment; thus, the ratio between the
imposed correctional measures and juvenile prison was 99.1% to 0.9%; yet, the
scope of corrective measures applied in juvenile prison was still very low (3,7%
) as compared to the total total number of corrective measures (Ili¢, 2007: 300).
All this accounts for the fact that the response was based on awarding minimal
penalties and using non-repressive mechanisms, primarily those of a non-in-
stitutional character.

A critical evaluation of the new framework of the juvenile prison sentence would
be incomplete without an overview of comparative law. In this regard, special
attention is given to the neighbouring countries, primarily the former Yugoslav
republics, not only because of the similar social circumstances but also because
the starting points in the development of their legal systems were similar to
ours. The penal systems of Montenegro,® the Republic of Srpska,” Croatia® and
Slovenia’ include the same minimum and maximum of juvenile prison penalties

there was a proposal for imposing a 10-year term of imprisonment (MiloSevi¢, 2008: 284).
However, these changes have not been adopted to the present day.

6 Article 33, par. 1 of the Act on the Treatment of Juveniles in Criminal Proceedings, the
Official Gazette of Montenegro, No. 64/11. The earlier legal solution prescribed a minimum of
six months’ imprisonment and a maximum of eight to ten years (more in Jovasevi¢, 2010: 148).
7 Article 51, par. 1 of the Act on Protection and Treatment of Children and Juveniles in
Criminal Proceedings, the Official Gazette of the Republic of Srpska, No. 13/10. The tendency
towards a less repressive social response is obvious in the legislation of the Republic of
Srpska, given that the previous legal solution prescribed a range_from one to ten years’
imprisonment (Babi¢, Markovi¢, 2008: 508).

8 Article 25, par. 1 of the Juvenile Courts Act, the Official Gazette of the Republic of Croatia,
No. 84/11, 143/12 and 148/13.

9 Cited according to SelinSek, 2007: 335.
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as ours, whereas the penal system of FYR Macedonia includes the range of one to
ten years’ imprisonment.’° As for other countries, the German legal system (for
example) includes the same penal framework as the one envisaged in Serbia.!

However, if the scope is viewed in relation to other provisions, itis clearly in line
with the general tendency to make the response to juvenile crime less repressi-
ve. This tendency is also present in many other legal provisions, including the
sentencing rule that the imposed sentence shall include only full months and
years,'? the new requirements for the application of parole,'* and others.

Modelled on previous legal solutions, the new legislative act includes the rule
which prescribes that a minor cannot be sentenced to a term of imprisonment
longer than the specifically prescribed punishment for the given crime, but the
court is not bound to apply the minimum term of imprisonment. This rule does
not actually have any practical significance for all criminal acts whose specific
minimum is the same as the general maximum of the juvenile prison sentence.
However, if the minimum is higher, the court is obliged to step out of the penal
framework which is prescribed for the given crime; it practically implies a mo-
dification of the institute of mitigating the punishment, which can obviously be
applied regardless of the conditions provided in the general criminal law. On the
other hand, the fact that a minimum of less than six months is prescribed for a
specific criminal act is also irrelevant given that the juvenile prison sentence
cannot be awarded for less than six months.

The second guiding principle of regular sentencing is the purpose of juvenile
prison sentence. To a certain extent, it coincides with the purpose of corrective
measures, particularly in the segment referring to the reintegration of juveniles
in the social community (Article 10, par. 1, JCOA). The necessary assumptions
for successful reintegration (as the final outcome) are the development and
strengthening of a minor’s personal responsibility, as well as the correction
and proper development of his/her personality, which are achieved by means
of supervision, assistance and vocational training. Yet, irrespective of these

10 Article 44, par. 2 of the Juvenile Justice Act, the Official Gazette of the FYR of Macedonia,
No. 87/07,103/08, 161/08 and 145/10.

11 Article 18, Jugendgerichtsgesetz. For a detailed review of this decision in comparative
law, see in KneZevi¢, 2010:84 and in Radulovi¢, 2010: 160-162.

12 This rule has replaced the earlier one where the sentence was expressed in full years
and halfayear.

13 There is a partial overlapping in the old and the new requirements. Therefore, a minor
is required to have served one third of the sentence before being releases; the difference
is that, under the former requirements, a minor could not have been released before the
completion of one year; under the new requirements, a minor cannot be releases on parole
before the completion of six months.
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specific features, it is still penalty whose purpose is supplemented with general
prevention elements. Thus, the sentence and the execution of the awarded pe-
nalty should exert an impact on other minors and deter them from committing
criminal acts in the future (general prevention); on the other hand, it should also
exert a stronger impact on a specific juvenile offender and deter him/her from
further commission of crime (specific prevention). To sum up, we may conclude
that juvenile prison sentence, just like other forms of punishment, features cer-
tain retributive elements; however, it should be clearly noted that the purpose
of juvenile prison sentence is primarily of correctional and educational nature.

3. Minors’ level of maturity and time needed
for their educational and vocational training

The minor’s level of maturity is the first specific circumstance which the court
should take into account in the process of sentencing a minor to serve time in
juvenile prison. It is a new term, given that earlier regulations referred to the
level of mental development. In the domestic theory, there is no unique approach
to the interpretation of this term. While some believe that it corresponds to the
concept of sanity in the general criminal law, implying the minor’s ability to
comprehend the significance of his/her acts and to control his/her actions (Peri¢,
2005: 85, Lazarevi¢, Grubac, 2005: 54), others deny it stating that maturity as a
circumstance relevant for sentencing a minor to juvenile prison represents the
so-called general and not specific maturity (sanity) as the basis of culpability (in
particular, Draki¢, 2010: 52, although some authors can be indirectly connected
to this attitude, see Radulovi¢, 2010: 155)."* Qualifiers such as ‘general’ and
‘specific’ unambiguously indicate different scopes of these terms. Hence, general
maturity refers to the personality as a whole, i.e. “to the level of development of
organs and psychological functions of a concrete minor in relation to the social
environment which surrounds him/her” (Drakic¢, 2010: 52, previously also Singer,
1992: 205). The second point of view seems to be more acceptable, especially
on the basis of a systematic interpretation. Starting from the assumption of
coherence of the criminal law system, the arising question is why the legislator
would include the notion of sanity into the process of sentencing twice: first,
through a circumstance of maturity and, then, through a circumstance of the
degree of culpability (given that it is already its constituent part). Even assu-
ming that maturity (perceived in the sense of juvenile sanity) is specific and
different from the sanity of adults, there would still be no justification because,
as such, it would surely be included in the notion of culpability, due to the lex

14 Thereisalso athird group of theorists who only state the relevant circumstances, without
engaging themselves into the problems of interpretation (KneZevi¢, 2010: 88, JovaSevi¢,
2010: 154, Skuli¢, 2011: 307).
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specialis principle. However, the issue that perhaps confuses legal experts does
not confuse psychiatrists, who are called as experts to state their opinions on
this matter. Therefore, forensic psychiatry particularly emphasizes that, in the
case of older minors, the expert does not only express the opinion on a minor’s
bio-psycho-social maturity but also evaluates the minor’s ability to understand
the significance of his/her act and the ability to control his/her actions (Krsti¢,
1996: 166, Ciri¢, 2013: 297, etc.), which clearly makes a distinction between
(general) maturity and sanity. A direct consequence of the described concept
of general maturity leads to the fact that maturity is not observed in relation to
a given criminal act, nor is it evaluated on the basis of the actual time when the
act was committed, but within the framework of the minor’s general behaviour
and within a wider time interval. On the contrary, all theorists who claim that
maturity and sanity are synonymous terms (which is a generally accepted atti-
tude) insist on the fact that it is evaluated tempore criminis and in relation to the
committed criminal offence (Peri¢, 2005: 85, Lazarevi¢, Grubac, 2005: 54). As it
seems more reasonable to observe the notion of maturity in its wider sense, the
court should be warned about the possible risk of digression and generalisation.
The evaluation of the smallest segments of one’s bio-psycho-social profile is
unnecessary; therefore, all the facts that are unrelated to the evaluation of the
purpose of punishment should not be of interest to the court.

The second specific circumstance is the time needed for the educational and
vocational training. As compared to the earlier formulation of this circumstan-
ce, there is evidence of change, which is reflected in the exclusion of the term
“re-education” (correctional education). Although the lack of linguistic finesse
might lead someone to to believe that these terms as synonyms, this is not the
case. The term “re-education” implies a necessary assumption of a lower or
higher degree of negative, deeply rooted and unacceptable attitudes and habits;
on the other hand, the term “education” is slightly more neutral and places less
emphasis on the aforementioned assumption of stigmatisation. However, with
or without the word “re-education”, this circumstance nevertheless underlines
the specific preventive character of juvenile prison. To a certain extent, insisting
on the duration of penalty only within the time period which is needed for the
educational and vocational training of minors indirectly points to the criteria
for the evaluation of the significance of the circumstances prescribed in Article
54 of the Criminal Code. Therefore, the top of the list includes the circumstances
pertaining to a juvenile offender whose influence should be more dominant than
the other factors.’®

15 On the contrary, when it comes to adult perpetrators, the issue of greatest significance
in the process of regular sentencing is the severity of violating or endangering the protected
values (Lazarevi¢, 2011: 258).
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4. Specific features of general mitigating and aggravating
circumstances envisaged in the Criminal Code

The list of mitigating and aggravating circumstances places the degree of cul-
pability at the top. There are no separate, special rules in the Juvenile Criminal
Offenders Act for the notion of culpability; therefore, it is assumed that the
general rules from Article 22 of the Criminal Code are applied here too.!® This
necessarily implies that a minor was sane, that he/she acted with intent or
negligently, and that he/she was aware or that he/she was obliged to be aware
or might have been aware of the illicit nature of the criminal act. Sanity, or ma-
turity in its narrow sense, would imply a minor’s psychological capacity which
enables him/her to grasp the significance of his/her act within a common causal
sense, and to restrain the stimuli driving him/her to commit the criminal act. In
psychological terms, it includes intellectual and emotional maturity and, in the
case of sex crimes, it also includes psycho-sexual maturity (Hrnjica, 2003: 202-
207). Intent and negligence, together with the awareness of the illicit nature of
an act, are also commonsense concepts. However, is it all that simple? Apparently
not, as the legislator has proposed a high degree of culpability as a condition
for imposing a juvenile prison sentence.!” Therefore, any form of psychological
content which is incompatible with the high degree of culpability would never be
included in the process of sentencing because its inclusion would automatically
exclude the option of imposing a juvenile prison sentence. The court would then

16 As a slight digression, we should point out to a tentative, uncertain and insufficiently
profiled attitude of the legislator on the position and role of culpability in juvenile justice. It is
specifically mentioned as a highly qualified condition for imposing the juvenile prison sentence.
This is not the case with correctional measures; thus, culpability is not a precondition either
for imposing these measures or for their duration. This is clearly confirmed by the procedural
rule which states that the decision on imposing a correctional/educational measure shall
not proclaim a minor guilty. Besides, a terminological analysis of basic provisions stating
thatthe Actis applicable to “juvenile perpetrators of criminal offences” (Article 1, JCOA) ,thus
excluding the application of this Act against “a person under fourteen years of age at the time
of commission of an unlawful act which is prescribed as a criminal offence” (Article 2, JCOA),
clearly confirms that the starting point has been the concept of a criminal offence envisaged
in the Serbian Criminal Code, which includes the notion of culpability as a constituent element
of crime. How can this now be correlated with the rule that culpability does not affect the
imposition of correctional measures? There is simply no way to do that because itis a result
of the legislator’s inconsistency which calls for future corrections de lege ferenda, either by
envisaging culpability as a condition for imposing corrective measures or by replacing it
with another illicit act which is prescribed as a criminal offence.

17 The prerequisites for imposing ajuvenile prison sentence are as follows: that the criminal
act has been committed by an elder juvenile offender; that the committed criminal act is
punishable by a term of over 5 years’ imprisonment; and that the imposition of a connectional
education measure would not be justified due to a high degree of culpability as well as the
nature and gravity of the committed offence (Article 28, JCOA).
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be forced to choose something else from the available registry of penalties for
minors. In order to impose some boundaries on the court’s potential scope of
influence, it is necessary to start from sanity and the possibility of determining
the degrees of sanity. Complete sanity and a higher degree of culpability go “hand
in hand”, and there is nothing disputable about it, but, what about a lower or
substantially lower degree of sanity? Here too, opinions are divided, starting
from the attitude that even a slightly lower degree of sanity is completely incom-
patible with a high degree of culpability (Peri¢, 2005: 86 and further, Radulovié,
2010: 151) to entirely opposite claims (Draki¢, 2010: 57). Given that a lower
degree of sanity is not a monolithic category and that it can be graded, it may
be concluded that diminished capacity may not always annul a high degree of
culpability, especially in cases involving a slightly lower degree of sanity. On the
other hand, in cases concerning minors, there is a consensus that a high degree
of culpability cannot be grounded on a substantially lower degree of sanity. Once
again, this underscores the specific features of minors as a social category, given
the fact that a substantially lower degree of sanity in adult offenders does not
necessarily exclude intent. In this sense, intent can serve as a compensation for
the low degree of sanity, thus increasing the degree of culpability, providing that
there is awareness about the illicit nature of the act. It should also be noted that
the sanity of adults is presumed (although the presumption may be contested),
whereas the sanity of minors has to be proven. This is simply a consequence of
the minors’ basic features and on-going development rather than a consequence
of an assumption of some form of pathology.

There is no doubt that a high degree of culpability can be proven on the basis of
proven intent. On the contrary, negligent behaviour is usually regarded as its
antipode. Certain authors point out that the aforementioned attitude is denied in
practice because sometimes negligence is a cover for an inconsiderate, arrogant,
completely disinterested and utterly irresponsible behaviour of minors towards
the wellbeing of others (Draki¢, 2010: 57, Knezevi¢, 2010: 84). This means that
in the process of determining the degree of culpability, the court, as arule, deals
with intent and, only in particular cases, with negligence. It should be noted that
a small number of negligence cases is a result of a small number of these acts,
which are associated with juvenile prison sentence and additionally narrowed
by the condition concerning the specifically prescribed penalty (for a criminal
act punishable by a proposed penalty of more than five years). However, some
theorists warn that negligence should not be connected with the possibility of
imposing the juvenile prison sentence as it would be “a detour from the restrictive
approach in the process of punishing minors towards the extensive interpretation,
which is definitely undesirable in this type of sanction” (Radulovi¢, 2010: 151).
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The presence of minors’ awareness about the illicit nature of a criminal act is
grounded on the so-called moral and social maturity. A morally mature indivi-
dual is aware of social demands and expectations, and he/she is capable of com-
plying with them not out of fear of sanctions but because he/she understands the
benefits stemming from the compliance both for himself/herself and for others
(Hrnjica, 2003: 207). Social maturity indicates the minor’s ability to integrate
into the society, i.e. to establish successful relations on the individual/group
level (Hrnjica, 2003: 204). The concept of awareness about the illicit nature of
the act does not have any specific or distinctive meaning and it should be un-
derstood in general commonsense terms, as a lay concept. The specific feature
here is the need for a higher degree of caution in the process of establishing
the presence of such awareness in juveniles, primarily because of their young
age and maturity. After all, they are just minors. In comparison to adults, the
constitution of a minor’s personality may make it more difficult for him/her to
become aware of the illegality of certain behaviour. However, in order to get the
proper picture, the entire process should include the data regarding the most
common misdemeanours (delicts) performed by minors. Statistics show that the
the most common criminal acts committed by minors are offences against pro-
perty, public order and peace, life and limb.!® This common knowledge provides
a high level of certainty for the assumption that a minor is a suitable addressee
of the norm, which could not be claimed with certainty for some other cases of
incrimination, especially those from the secondary legislation.

Sentencing a minor to juvenile prison also includes motives, given that the evalu-
ation of culpability, which is necessary in order to choose the proper measure of
this penalty, would be incomplete without taking them account. We should also
bear in mind that motives contribute to “putting together” of a general ethical
picture about the personality of any individual, including a juvenile perpetra-

18 Toillustrate: the statistical data for the year 2013 (author’s note: at the time of preparing
this paper, the data for 2014 were not processed) show that there was a total number of 1,554
convicted older minors. A total of 903 minors (58.11%) committed a criminal offence against
property, 201 minors (12.93%) committed an offence against public order and peace, and
184 minors (11.84%) committed an offence against life and limb. The list includes offences
against: safety of public traffic (62 minors), marriage and family (17), rights and freedoms
(13), state authorities (9), gender rights (8), environment (7), general public safety (5),
judicial system (5), legal transactions (5), constitutional system and security (3), humanity
and other values protected under international law (3), military (2), intellectual property
(2), economy (2), honour and reputation (1), safety of computer data (1); eight minors were
convicted for acts falling within the scope of secondary criminal legislation but there are
no details about the nature of these acts (source: the Statistical Office of the Republic of
Serbia, 2014: 50-51).
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tor.” The nature of this article calls for the selection of those motives which
are assumed to be more common in minors than in adults. A typical example
are the so-called motives of adventure, which occur due to wrong or negligent
upbringing, which leads a minor to identify him/herself with negative models
of behaviour: “An exaggerated influence of trashy literature and films, whose lead
characters are strong, powerful, great fighters, well-armed, wealthy and extremely
dynamic, leaves a strong impression on young people, whose reality and everyday
life is different, bleak, full of poverty and privation. Dynamics, glitz, wealth, luxury,
cars, and beautiful women fascinate and, in a metaphorical sense, hypnotise both
children from poor workers’ barracks and mouldy rented rooms as well as prodigal
and spoiled children of wealthy parents who have given them everything except love,
working habits and modesty” (Simonovi¢, 1991: 585-586). The motives of adven-
ture can be embodied in different forms of illicit behaviour; since they lead to the
creation of a crude and unrefined hedonistic life orientation, they usually guide
a minor towards criminal acts against property. Besides motives of adventure,
we should also mention the motives of hooliganism, which in a certain number
of cases create a psychological background of violent behaviour, participation
in fights, endangerment of safety, causing severe body injuries, committing ho-
micides and similar criminal acts. In psychology, there is no generally accepted
explanation of the motives of hooliganism; some believe that these motives stem
from the need to release the accumulated negative energy; others think that
this is a complex motive which is produced by combining wickedness, revenge
and jealousy; there are also those who speak about a sadistic desire to prove
oneself to others and to oneself through the manifestation of power over other
people (Simonovi¢, 1991: 534-535). Either way, the occurrence of such motives
proves the existence of a negative and undesirable system of values, which sho-
uld be taken into consideration in the process of sentencing a juvenile to prison
because the time needed for correction depends on how deeply rooted these
values are. Other motives which are characteristic for minors are the motives
of social and psychological compensation where the act is committed with the
aim of compensating real or imaginary failures and imperfections, as well as
the status motive, the motive of entertainment and the motive of vengeance
(Skuli¢, 2011: 61).

The generally accepted understanding that the severity of violation or endan-
germent of the protected value points to the consequence of a criminal act, in

19 Their significance is constantly emphasised within the frameworks of juvenile criminal
law. Hence, motives have to be taken into account in the process of choosing a correctional
measure. Yet, the fact that is confusing here is that culpability is not considered to be the
basis for imposing correctional measures, in which case it seems illogical to insist on the
motives. In our opinion, this is another proof that the legislator has not completely resolved
the issue concerning the position of culpability in the juvenile criminal law system.
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its concrete and committed form, has generated certain dilemmas regarding
the juvenile prison sentence. This conception has not been disputed per se but
it has caused problems in the context of earlier conditions for imposing the
juvenile prison sentence. In that sense, the concept of “severe consequences
of an act” divided theorists and practitioners into those who thought that the
juvenile prison sentence was automatically excluded if the act was qualified as
“an attempt” and those who tried to find some highly disputable arguments
for its application. The majority were prone to accept the interpretation that in
this case the juvenile prison sentence was not an alternative (Peri¢, 1995: 47)
even though they considered that it was not always criminally and politically
justified; accordingly, they advocated the intervention de lege ferenda. In the
Juvenile Criminal Offenders Act, the formulation “severe consequences of the
offence” was replaced with the formulation “nature and gravity of the offence”
(Article 28, JCOA), which has given this condition an entirely new, wider sense.
The old dilemma is no longer valid considering that this provision is interpreted
in such a way that the juvenile prison sentence can be imposed in either case:
when the act was committed and when it was only attempted (Peri¢, 2005: 87).

Considering the circumstances under which an criminal act is committed, there
are two facts which seem significant. First of all, in comparison to a common
adult person, it is much harder for a minor to resist when “the opportunity
calls.” Psychological characteristics of a developing personality make it more
difficult for minors to fight the impulses and to control their behaviour. Secondly,
similar effects can be achieved by the influence of other individuals: parents,
a trustworthy person or a group of peers. Minors are much more susceptible
to influences and less resistant to actions of others, irrespective of how these
actions are manifested: either in the form of pressure or only through the pre-
sentation of possible benefits of committing the act. When it comes to an offence
committed by a group of minors, we should bear in mind that it may sometimes
include a minor who is not actually very “enthusiastic” about committing a crime
but does not want to give up or to refuse to participate since he/she would be
the subject of disrespect, ridicule and rejection; such situations are much more
frustrating for minors, who are still developing their identity and searching for
their place in society, than for adults.

Another important element which should be singled out from the multifaceted
concept of ‘life history’ is the concept of previous convictions or absence of crimi-
nal record. In this context, the inefficiency of a previously imposed correctional
measure is viewed as one of the indicators that it may be necessary to impose a
juvenile prison sentence, whereas the previous convictions to a juvenile prison
sentence are taken as an aggravating circumstance. The process of obtaining
information from the registry of prior convictions to serve a juvenile prison
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sentence is regulated by referral to Article 102, par. 2 of the Criminal Code (Ar-
ticle 34, JCOA). The information about the imposed correctional measures may
be issued only upon the request of the competent court, the public prosecution
office and the social service (guardianship) authority (Article 27, par. 1, JCOA).
But, no information can be provided on the correctional measures imposed for
criminal acts which are punishable by a fine or a term of imprisonment up to
three years, if the person whose information is requested has attained the age
of 21.

The young age and general characteristics of the population of minors also call
for some specification or modelling of personal life circumstances. Thus, the
distinctive circumstances within the minor’s primary family unit are given
priority and regarded as highly relevant in sentencing. In contrast, in an insigni-
ficant number of cases, the process of sentencing may include a minor’s marital
status, parenthood or employment. Yet, a low incidence of these factors in the
population of minors statistically reduces the probability that these factors will
influence the choice of penalty. On the one hand, the specific characteristics of
minors’ age and personality may lead to the marginalisation of certain facts; on
the other hand, they may also contribute to introducing some other facts (such
as the fact that the offender is attending school on a regular basis), which are
hardly ever related to adults.

In the aetiology of juvenile crime, it has been generally recognized that the family
unit, as amicro-social factor, is the most significant of all social factors (Konstan-
tinovi¢ Vili¢, Nikoli¢-Ristanovi¢, Kosti¢, 2009: 229). Therefore, the court should
pay attention to the fact whether perpetrators come from deficient or degraded
families. A deficient and incomplete family, most frequently due to the parents’
divorce, can cause an emotional insecurity and frustrating feelings of alienation
and rejection, which very often produce destructive forms of behaviour. A more
detrimental impact is produced by a degraded family, marked by a negative
atmosphere, disrupted relations between the family members in various combi-
nations, and frequently the presence of some form of social pathology in parents
(alcoholism, substance abuse, prostitution, gambling or engaging in criminal
acts). The constant presence of tension, conflicts, arguments and physical and
psychological violence compromises the process of social adaptation. Parents, as
negative role models, greatly contribute to the creation of negative personality
traits, aspirations and beliefs of minors. A special form of this type of family
is the so-called criminogenic family environment, where the parents actively
encourage their children to be delinquents and raise them in that direction (Kon-
stantinovi¢ Vili¢, Nikoli¢-Ristanovi¢, Kosti¢, 2009: 230). In extreme conditions,
parents use force in order to make their child commit criminal acts; however,
the legal significance of this phenomenon is not reflected through the process
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of sentencing but through some other criminal law institutes. Even though the
asocial behaviour, neglect and inadequate upbringing as consequences of such
family circumstances cannot be attributed to a minor, they directly influence
the time needed for his/her correctional education. Putting the “problematic”
families aside, a mitigating circumstance may be a lack of parental control,
which even does not have to be regular and substantial; it is sufficient that it
has contributed to the minor’s commission of the act.

Apart from the family unit, another significant factor of socialisation is school.
In this sense, the school environment is one of the primary social groups where
the minor’s personality is formed. It is indisputable that that the evidence of a
child’s social adaptation is a demonstrated positive behaviour at school, regular
attendance, no-conflict relations with others, meeting the school requirements
and duties, etc. However, all these elements are seldom taken into consideration
in the course of sentencing juvenile offenders, particularly considering that
some empirical research have shown that minors who are in conflict with the
law are almost as a rule in “conflict with the school” (Konstantinovic¢ Vili¢, Ni-
koli¢-Ristanovi¢, Kosti¢, 2009: 375; Radulovi¢, 2010: 161). The research results
indicate that low academic achievement, grade failure and repetition, truancy,
bad relationships with school peers, non-acceptance and disrespect of teachers’
authority constitute a typical pre-delinquent image of a juvenile offender. Such
attitude towards school and education reflects another aspect of neglect and
abandonment.

Another legal circumstance worth mentioning is detention of a juvenile offen-
der after the commission of the act; however, it does not include any specific
features which could be taken into account in the process of sentencing minors
to juvenile prison. The only notable issue may be the financial status of minors,
who are largely unemployed and without any personal income or property; this
fact may have a significantimpact on their financial capacity to compensate the
victim for the incurred damage or harm, even if they may be willing to do so.

Minors’ property status is the only absolutely irrelevant fact provided in the
Criminal Code. As one’s property status is specifically related to monetary pe-
nalty (fine), there is not point to speak about it in the context of juvenile prison
sentence.

Another specific circumstance that may be worth mentioning is the sentence
for hate crimes, which was introduced in the new provisions of the Criminal
Code of 2012%; yet, a relatively short period of its usage does not provide for
a substantial review of its application in our legal practice. The experiences

20 Ifa criminal act has been committed out of hate, due to racial or religious affiliation,
national or ethnical affiliation, gender, sexual orientation or gender identity, this circumstance
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from some other countries point to the assumption that juvenile perpetrators
of hate crimes may relatively often be sentenced in the course of regular court
proceedings. In Germany, for example, it has been determined that almost 30% of
perpetrators of hate crimes were minors aged 16 or 17, at the time of committing
the act, whereas two thirds of the offenders were below the age of 20. These
results were confirmed by the studies conducted in the USA (Pavlovi¢, 2009:
332). Furthermore, some forms of hate crime (such as the so-called ‘crimes for
fun’) are committed by minors, most frequently acting in groups (gangs); they
are commonly aimed against a previously unknown victim and committed for
fun, “to slay boredom” or to deserve respect of other “like-minded” youngsters
(Pavlovi¢, 2009: 327).

5. Concluding remarks

The primary focus of this article has been to elaborate on the interpretation
of specific circumstances and specific features in the general mitigating and
aggravating circumstances envisaged in the Serbian Criminal Code. However,
in order to provide a comprehensive understanding of the process of senten-
cing juvenile offenders, it is necessary to make a short analysis of the policy for
imposing penalties on juvenile offenders. The analysis shows that courts very
rarely choose the option of juvenile prison and that they primarily opt for correc-
tive measures. Thus, the prevalence of juvenile prison sentence in the overall
structure of imposed penalties may be said to be almost irrelevant because it
is around one percent on the average.?! This clearly confirms the opinion that
juvenile prison sentence is “the last resort” which comes into play only if all other
options are exhausted. However, it does not make the problem of sentencing
minors to juvenile prison any less significant, primarily due to the sensitivity
of this issue. Besides, the data from the observed ten-year period indicate that
courts most frequently impose the juvenile prison sentence for a period of over
six months up to two years; it means that they use the lower half of the available
sentencing scale, which is evident in the Table provided below.??

will be taken by the court as an aggravating circumstance, unless it is prescribed as the
essential element of a criminal act (Article 54a, Criminal Code).

21 The exact data for the period from 2004 to 2014 are as follows: 0.77%, 0.48%, 1.58%,
1.37%, 1.71%, 0.52%, 0.99%, 0.15% and 0.51%. The prevalence is calculated on the basis of
data contained in the official publication of the Statistical Office of the Republic of Serbia,
2014: 49.

22 The data are taken from the official publication of the Statistical Office of the Republic
of Serbia, 2014: 49.

127



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | 5Poj 69 | F'ognHA LIV | 2015

5 to 10-years’ 2 to 5 years’ 1 to 2 years’ 6 months to

term of term of term of one-year term
Year | . . . . . . . . Total

juvenile juvenile juvenile of juvenile

imprisonment | imprisonment | imprisonment | imprisonment
2004 4 2 - 4 (40%) 10
2005 2 1 - 4 (57.1%) 7
2006 4 3 - 10 (58.8%) 17
2007 1 4 - 25 (83.3%) 30
2008 1 7 - 9 (52.9%) 17
2009 2 4 - 13 (68.4%) 19
2010 - 1 - 4 (80%) 5
2011 1 5 - 7 (53.8%) 13
2012 - - - 2 (100%) 2
2013 3 2 - 3 (37.5%) 8

Finally, the remaining question is what kind of developments are to be expected
in the future policy for sentencing juvenile offenders, particularly taking into
account that our theory contains many different suggestions not only concerning
the juvenile prison sentence concerning the entire penal system for minors.
Some of these suggestions could have a significant impact on the wider use of
juvenile prison sentence, such as the suggestion to provide such penalty for
younger minors if the committed criminal offence is punishable by a term of 30
to 40 years’ imprisonment (Peri¢, MiloSevi¢, Stevanovi¢, 2008: 160-161); yet,
such proposals are most unlikely to be put into effect. It is much more realistic
to develop the penal system by introducing alternative sanctions, which may
eventually reduce the application of juvenile prison sentence as the “last resort.”
More alternatives would logically imply fewer prison sentences. A possible intro-
duction of monetary penalty (fine), which is already part of the Misdemeanour
Act, is fully recognized in the comparative juvenile criminal law and envisaged in
international documents. The introduction of conditional sentence (see more in
Corovié¢, 2013: 49-62 and Skuli¢, 2011: 166) could contribute to a less repressive
approach to sentencing juvenile offenders, provided that there are no significant
changes in juvenile crime trends.

Translated by Nikola Tatar, Gordana Ignjatovic
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Ap Aywuya Muaadunosuh-Cmedghanosuh,
Jloyenm I[IpasHoez pakyamema, YHusepzumem y Huwy

MAJIOJIETHHYKH 3ATBOP - HAIIOMEHE O
CIIEHU®PHYHOCTHUMA PE/JOBHOI OMEPABAHbA

Pe3ume

CucmeMm masosemHuvkoe KpusuyHoe npasa y Peny6auyu Cpbuju cadpacu
pasauvume mMexaHuzme peaz08arbd HA MA/10/1eMHUYKY 0eJUHKEEHYUJy, no4esuiu
00 8aCNUMHUX HA/1024, NPEKO 8ACNUMHUX Mepd, 00 MA/10/1eMHUYK02 3amaopa.
Osaj pad je noceehex npobaemy pedogHoz 00Mepasarsa jeduHe kasHe npedauheHe
3a maso1emHuke. 3akoHo0asay je 3a odgujaree 0802 npoyeca nocmasuo HeKOAUKO
CMepHUYa: pacnoH Ka3He MA/10/1eMHUYKO2 3ame0opa, C8PXY KadiCHasarbd, CmeneH
3pesocmu Mano0/1emHUKa, peme NOMpebHO 30 He2080 8ACNUMAHe U CMPYYHO
0Ccnocob/basarbe, au U cee pe1e8aHmHe 0KoIHoCmu u3 4. 54. KpusuuHoz 3akoHuka.
IlomeHyma KoHcmamayuja omkpusa u yeHmpaJiHe meme U CucmemMamuky oa ez
us/1azarba, nped Kojum ce Ha/asze dea 3adamka — npeo, da ce o6jacHu dejcmao
Noce6HUX 0KOAIHOCMU U3 3aKOHA 0 MA/01€MHUM YYUHUOYUMA KPUBUYHUX deaa
U KpUBUYHONPABHOJ 3aWMUMu Ma/10.1emHuX Auyda, u dpyeo, da ce ycmaHosu Kako
ce onwme okosHocmu u3 KpusuuHoz 3aKOHUKA npuMeryjy y 080M CAYUajy, ca
Nnoce6HUM 0C8PMOM Ha kuxose cneyuduuHe maHugdecmayuje.

KyuHe pevu: masnos1emHU4KU 3ameop, c8pxa Kaxcrasarbd, oaakuiasajyhe u
omedcasajyhe okosHocmu.
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Ap Aapko Jumoecku,’ MPEIJIEJJHU HAYYHU YJIAHAK
Jloyenm I[IpasHoez ghakysmema,

Pad npumsen: 31.03.2015.
Pad npuxeahen: 10.05.2015.

IIPEBEHIIHJA KPUMHUHAJ/INTETA KPO3 BAB/bEFHE
CIIOPTOM H PH3HYKOM AKTHBHOLIRY"

Ancmpakxkm: Aymop je, nosaszehu o0 odpeheroa chopma, npedcmasuo
MozyhHOCMU 1be208e npumeHe y npeseHyuju KpumuHaaumema u
deauHkeeHyuje. AHaIU3UpaHa je cmona mMa/o04emuuyke deuHKeeHyuje
Yy odpebeHum dpicasama, nonym Kanade, y3 Haznawasarse YureHUYA
da KsaacuvHe Kpusu4HonpasHe Mepe He dajy adekeammue pe3ysamame.
Cmoea je Heonxo0Ho, KaKo Ucmuye aymop, npumeHumu Heke dpyze mepe
npeseHyuje koje ce omes0meopyjy y hpumeHu chopma u Puauukux
akmueHocmu. [Ipedcmasseenu cy npumepu dobpe npakce y dprcasama
Koje cy Hajeuule nocmua./ie y u3zpadrbu 08axke8ux npozpama. Ha kpajy pada
aymop Haesnawasa hompeby cmeaparea 08akeux npozpamay Penybauyu
Cpb6uju, jep je 6poj npujas/beHuUx KpuBUYHUX de/1d NOYUHEeHUX 00 CMpaHe
MaA/0/eMHUX U NYHOIeMHUX Auyd nogehaH.

KmyuHe peuu: cnopm, husuyka akmusHocm, npegeHyujd, Ma/104emHu4Ka
desuHK8eHYuja, KpUMUHAAUMem.

* darko@prafak.ni.ac.rs

** Pajje peasiM30BaH y OKBUPY pojekTa 6p. 179046, MuHUCTapCcTBa 3a MPOCBETY, HAYKY
Y TEXHOJIOIIKH pa3Boj Peny6suke Cpbuje
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1.YBog

JenHooGpa3Ha fedUHUIIMja CIOPTA HE TOCTOjHU, jep Ce MPUJIHUKOM HeroBor o/
pebera nmoJsiazusio o1 pa3JIMYUTHUX KpUTepHjyMa. HauMe, kao KpuTepujyMmu
3a fedUHUCambe CIIOPTA HaBoJe ce: 3ab6aBa, Urpa, 6opba, HaroH, CTpacT Kao
HHCTHUTYIMOHA/IHA cpepa Koja je HacTasla HHAYCTPHUjCKOM peBoJyiinjoM.! Hako
IIOCTOje pa3JIMYKTe N0J1a3He OCHOBE oJipehema crnopTa, jeAHa o AebUHHULIM]aA
MO>Ke IJIACUTH J1a je CTIOPT aKTUBHOCT KOja YKJbyuyje QU3UYKH HATIOp U BEIITHHY
y KO0j0j ce nojejuHaL, UM TUM TaKMUYe IPOTUB JPyToOr NojeiMHLA UJIA TUMA
paau 3a6aBe.’ Crienujasina arednuja Yjeaqumwenux Hanuja UNESCO o ciopTom
03HayaBa ,CBe 00JiMKe PpU3UYKe aKTUBHOCTH, KOjU, KPO3 MOBPEMEHO UJIHU
OpraHW30BaHoO yuelllhe, MMajy 3a I[1Jb U3pa’KaBabe UJIK T060/blIakhe PU3NIKe
KOHJIMIMje U MeHTaJIHO 6JlarocTame, GopMUpame APYLITBEHUX 0JHOCA UJIU
OCTBapHBakbe pe3ysiTata Ha cBUM HUBouMa".} Yjeuo, UNESCO KopucTu jeiHO
Jpyro ofipeheme cnopTa, o/ KojoM ce noApasyMeBa pu3nUKa aKTUBHOCT Koja
ce mpeay3uMa pajau nMobosblliamka JUIHUX CIOPTCKUX epdopmancu (Nichol-
son, Hoye, Houlihan, 2011: 276). Y ap>xaBama y KojuMa Cy U3pa3uTo pa3BUjeHe
CIIOPTCKe aKTUBHOCTH, Kao WTO je KaHaza, NpUJIKMKOM jeJHOT UCTpaKUBakba
CIIOpTa KOPUCTHUJIA ce JlePUHUIIM]a CIOPTA Kao aKTUBHOCTH KOja 3axTeBa
ofpeheHu cTeneH GU3UYKOT HAMOPaA U BEUITHHE, Y KOjOj TOCTOjU TAKMHUYEHE
JiBe CTpaHe, y3 NouITOBamwe oApeheHux npaBuJa.

Mako copT uMa 3a I[UJb pa3BHjalbe HaBHKe 3a Bexxb6awheM Mehy oMJ1aJuHOM,
IIpU YEMY Ce J10J1a3U 10 CTBapamwa MJeMeHUTUX ocehamwa, CIOPT YeCTO MOXKe
Jla TeHepHUIIle arPeCUBHOCT, 300T MPUTHUCKA KOjUM CY U3JI0KEHU CIIOPTHUCTH, CBE
ca LluJbeM OCTBapHUBama KOHAaYHe Nob6e/ie. YpaBo UCI0J/baBakbe arpeCUBHOCTH
JIOBOJIU /10 HAaCHUJba Y CIIOPTY. Y KPUMUHOJIOTUjH, Y TIOCJeIHbUM JlelleHHjaMa,
pa3BHUjeH je KOHLENT Jja CIOPT MOXe, TOpeJ| Tora To y oApeheHuM ciaydajeBuMa
pe3yJiITupa HaCUJbEM, Jla Ce KOPUCTHU y IPEBEHIUjH KpUMUHAIUTETA. [ pyrum
peyrMa, MaKo NpeBeHlMja KPUMUHAJIUTETa HUje IPpUMapHU LUJ/b OaB/beba
CIIOPTOM, OPraHM30BaHa, LIM/bHA PHU3UYKA aKTHUBHOCT MOXKe JIOBECTH [0
cnpevyaBama JeBUjaHTHOCTHU KOJ, Aielle U OMJIaJJuHe.

1 Retrieved 22 December 2013 from http://www.savremenisport.com/Osnove_Sociolosko_
odredjenje_sporta.html

2 Retrieved 22 December 2013 from http://www.oxforddictionaries.com/definition/
english/sport

3 Physical education and sport. Retrieved 02 December 2013 from http://portal.unesco.
org/education/en/ev.phpURL_ID=2221&URL_DO=DO_TOPIC&URL_SECTION=201.html

134



J. AumoBcku | cTp. 133-151

2.IloTpe6a v 3Ha4Yaj NpeBeHNMje KPpMMUHAJIUTETA NyTEM CIOpTa

['eHepaJsiHu cTaB Mehy conrosio3uMa je fa 6aB/bere ciopToM Mehy omyagrHOM
JIOBOJIM 10 PU3UUKOT U ICUXUYKOT PAa3BUTKA, LITO y KPajih-eM CJIy4ajy uMa 1o-
3UTHUBHe epeKTe Ha }KUBOT oMJaAuHaLa. [locae mbux elleHWja HallpaB/beHU
Cy oCe6HHU porpaMu Koju Tpeba Jja pe3yJITUpajy MpeBeHIMjoM KPpUMHUHAJIU-
TeTa U beroBUM CMalhemeM Mehy ocobaMma Koje ce 6aBe cnopToM. PasJor 3a
OKpeTakhe KpUMUHOJIOra CXBaTawy Jja Ce CHOPT UCKOPUCTH C LiUJbeM NIpEBEH-
L 1je KpUMHUHaIuTeTa Mehy oM/1aiMHOM HacTao je HAKOH YBU/JA y IoJaTKe Ja
M3pullalkbe KPUBUYHUX CaHKIMja MaJIoJIeTHUM JleITMHKBEHTHUMa He Jlaje yBeK
ajZlekBaTHe pe3yJiTaTe. /lobap NprMep oBaKBe TBP/Hbe MOXe Ce YOUUTH y aMe-
PHUKOj caBe3HOj Jip>kaBu OHTapHO, Y K0jOj je BHIIIe O[T JlelleHUje O1Jia MTPUMeHU-
BaHa HyJ/ITa TOJIepaHIiMja HAa MaJIOJIETHUYKY JeJUHKBeHIIM]jy. Be3 063upa Ha
CaB TPYZ, NOJULHUJCKUX U IPABOCYAHUX OpraHa, y nepuoay oz 1989. no 1993.
rofivHe, 06MM MaJjloJIeTHUYKe JleJTMHKBeHLUje je yTpocTpyyeH. Of YKYINHUX
cpeJicTaBa HaMeheHUX 3a 60p6y MPOTUB MaJI0JIeTHUYKE IeIMHKBEHIIUje Y 0BOj
caBe3Hoj Ap:kaBH, oko 70% 61Ba MOTPOIIEHO HAa Ka3HY MaJIoJleTHUYKOT 3aTBOpa
(Carmicheal, 2008: 1-2). CuTyanuuja je mocta ciimuHa U y Kanaau. Jlouwio je g0
noBehamwa 06MMa MaJloJIeTHUYKE IeJIMHKBeHLMje y nepuoay o 1993. 1o 2008.
roguHe 3a 30%. Ciy4dajeBU Hacu/ba Ol CTpaHe MaJIoJleTHUKA NpenJaBUJIu Cy
KaHaJcKe rpazose. Y BankyBepy je, Ha IpuMep, JOLLJIO 0 pa3padyHaBamwa
n3Mehy MasioJleTHUYKUX GaHAH, a Yy Tpaay Xaaudakc 1o caydaja y KojeM je
CTapuja »KeHa NpeTy4eHa o/l CTpaHe MaJloJleTHHUKA. aycTpaTUBHO je fa je y
MPUOJIMKHO UCTOM BpeMeHCKOM nepuoay (1992-2005. roauna) yyenrhe MaJio-
JIeTHUKA y pa3JIMUUTUM CIIOPTCKUM aKTUBHOCTUMA 6UJIO y onafamwy. Hauwme,
aHTa>XOBAHOCT Jieyaka of, 11 1o 14 roiyHa y CIOPTCKUM aKTUBHOCTHMA NaJjia
je on 74% Ha 62%, N0K je aHTa>KOBAaHOCT JIeBOjYMI|a UCTUX FOJITMHA CMakbeHa ca
54% na 48% (Carmicheal, 2008: 4). YjenHo, uctpaxuBame o cTaBy Kanahana
0 MaJIoJIETHUYKO] Jile/IMHKBEHIUjH NT0Ka3aJo je fAa 77% WcnUMTaHUKA cMaTpa
Jla ocyhuBame MaJioJieTHUKA He Jlaje no6pe pedyartarte (Carmicheal, 2008: 1).

[IprkasaHu pe3yJTaTH UJIYCTPYjy HeePUKACHOCT KJACUYHUX Mepa 3a 60poy
IpOTUB MaJioJIeTHUYKe JileIMHKBeH1Mje. CTora cy ofpeheHu KpUMUHOJIO3U
npeJJI0KUIM IPOMEHY IPUCTYMA, Koja 6U ce oryiesiasay oABpahamwy MasoseT-
HUKa 0] HeFaTUBHUX JIPYIITBEHUX AKTUBHOCTH, OZJHOCHO Npe/i1eJMHKBEHTHOT
MOHAIllakba, IPe HEero IITO OY/Ay YBy4YEHH Y Bplilebe KPpUBUYHUX Jeia. [I[poMeHa
NpUCTYIa peakliyje APYLITBA U Ap>KaBe Ha MaJIOJIeTHUUKY JeJUHKBEHLU)Y
O0TeJIOTBOpYje ce y pa3BUjakby COLlAjaJIHUX NIpOrpaMa pas3JIMYATUX CaZpkKaja,
KojuMa 6u ce omoryhusia MehycobHa HHTepaKIMja MaaAuX Jby 14, y3 obpahame
nocebHe Na)kmke Ha pa3BUTAK BelITUHA pellaBamwa npobsema (Gilliver, 2).
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BaBsbeme cnopToOM CMaTpa ce jeJHUM 0/ Haje pUKACHUjUX HAYMHA IPEeBEHIIHje
npejJle/IMHKBEHTHOL U JIeJIMHKBEHTHOT MOHAlllakha MaJioJieTHUKA. Haume,
HCTpaXKUBama Cy IM0Ka3aJia NoCTojae Be3se u3Mehy 6aB/berba CIOpTOM U Gu-
3UYKHUM aKTUBHOCTHMA, Ca jeJiHE CTPaHe, U MpeBeHIMje KPUMUHAIUTETA, Ca
Zpyre cTpaHe. HanMe, kao pa3Jsio3u 3a Behe aHra)koBamwe MaJIoJIeTHUKA y pas-
JINUUTUM CIIOPTCKUM aKTUBHOCTHMA MOTY ce HaBeCTH cJjejiehe unmweHuie: 1)
JipKame MaJIoJIETHUKA KOjU ce GaBe CIIOPTOM 3ay3eTHUM; 2) 6aBJ/berbe CIOPTOM
3a/l0BOJbaBa NOTpely MaJioJIeTHUKA 32 y36yhewrMa U u3a30BMMa; 3) 10BO U
Zlo cTBapama ocehaja nosehama cHare; 4) noehaBa nMoBe3aHOCT ca JJpyTrUM
MaJIoJIETHUIIMMA; 5) pa3Buja BEIITHHY pelllaBamba npo6yeMa Ha 6p3 HAYMH,
y3 JJoHOLIek e 0/iroBapajyhux ofyka; 6) TUMCKHU paji; 7) JOIPUHOCH Pa3Bojy
$U3UYKHUX CIOCOOHOCTH; 8) caMoIoy3/iathe Ce jaB/ba Kao NocJie/[uiia 6aB/berba
crnopToM; 9) pa3Byja KOTHUTHBHE cnoco6HocTH; 10) 06e36ehyje MmoryhHocT
yrJjie/latha Ha CIIOpTCKe y30pe; 11) JonpruHOCH TOME /ia ce MaJioJieTHULLM ocehajy
noce6Ho, 1 12) y onpeheHuM caydajeBHMa TaJleHTOBAHOj ZieliU 6aBJbeH€ CIIOP-
ToM oMoryhaga 3anocseme (Carmicheal, 2008: 3). Cimyas ctaB uma v Bosipranr
BpeTuHajaep (Wolfgang Brettschnneider), koju uctude yeTupu 6eHedpuTa
6aBJ/bera cropToM: 1) mo6oJsbllIakbe CaMOINOy3/aba; 2) CTBapalkbe OCHOBE 3a
JIAaKIIe TpeBa3uIaXKehe CTPECHUX CUTyaluja; 3) noBehame ycrnexa y IKoOJIU
U 4) ycriocTaBJ/bakbe 60JbUX 0JHOCA Ca YJIAHOBUMA OpoAule.

Takobe, 0 3Ha4ajy ciopTa y NpeBeHIHj! JeJJMHKBEHTHOT MOHalllaba Haj6osbe
CBeJI0UM CTaB 6UBLIEr reHepaJsHor cekpeTapa CaBeTa EBpone, [laHujesna Tap-
majca (Daniel Tarschys), Koju je u3jaBuo aa ce ,,CKpUBEHO JIKIe CIIOPTA OrJie/ia
y HEKOJIMKO XUJba/la eHTYy3HjacTa Koju cMaTpajy ¢y6aJ, Becaatbe, aTIeTUKY
WJIU TIehatbe Y3 CTeHe MECTOM 3a CacTaHKe, aJid Ipe CBera MecTOM Ha KojeM
ce pa3BUja JpyLUITBEHHU )KUBOT. Y TOM MUKPOKOCMOCY JbY/IU Hayue /ia Ipey3My
OZTOBOPHOCT, /ia TpaTe MPaBuUJIa, la MPUXBaTe jeJHU APYTe, 1a TPake KOHCEH-
3yc, a IpuxBaTe JleMoKkpaTHjy. [JieaHo U3 oBOT yriia, cnopT je par excellence
veaJiHa IIKOJIa 3a IeMOKpaTH;jy. ®

3./lBa MexaHH3Ma NpeBeHje KPpUMUHAJIUTETAa MyTEeM CIOPTa

KprMHHO0JI031 UCTUYY [ja TOCTOje iBa MeXaHU3Ma IpeBeHL[Mje KpUMUHAJIUTEeTa
NyTeM CllopTa: IpeBeHLUja npeMeluTameM (displacement prevention) u Tepane-
yTcKa npeBeHuja (therapeutic prevention). CylmiTuHa TeopHje NpeMeliTamba je

4 Using sport for drug abuse prevention, United Nations Office for Drug Control and Crime
Prevention, 2002. pp. 8-9. Retrieved 11 January 2014 from http://www.unodc.org/pdf/
youthnet/handbook_sport_english.pdf

5 Best value through sport, The Value of sport. Retrieved 25 December 2013 from http://
www.toolkitsportdevelopment.org/html/resources/CD/CD24320F-E717-4A69-BA37-
0E19E56B659F/best%20value%20through%20sport%20booklet.pdf
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Jla [10 IpeBeHIIMje KpUMUHAJIUTETA [10J1a31 300T peJIoKalMje KpUMUHAJIUTETa
ca ogpebenor mecTa (geographical displacement), BpemeHa (temporal displa-
cement), meTe (target displacement). Takobe, f0 peJjiokalije KpUMUHAJIUTETA
Mo>ke Zlohu 3aMeHOM je/JHOT HauMHA HeroBOr U3BpIlea 3a Apyru (tactical
displacement), kao ¥ 3aMeHOM jeJHOT KPUBUYHOT JieJ1a 3a HEKO IPYT0 KPUBUYHO
Jesio (crime type displacement).® Mako npemMa cxBaTaky TeopHje peMelliTamba
He /10J1a3H [0 ClipeyaBamka U peAyKIiyje 6poja U3BPIIEHUX KPUBUYHUX JIeJ1a,
OHa je OUTHA, jep ce KPUMUHAJIUTET IOMePa 0K0JI0, 360T IpOMeHe CUTYalluje,
WJIM IPUJIMKE KOja je Oro/iHa 32 U3BPIIEeHhe KPUBUYHOT Jea.’

TepaneyTcka npeBeHLMja KpUMUHAJIMTETa OIJleJia Ce y CXBaTamwy [ja y4ecTBO-
Bame oJipeheHnx 0coba y pa3IMIYUTUM CIOPTCKUM aKTHBHOCTHUMA JJOBOJHU 10
TOra Jja OHU CIIOPT NOCMATpPajy Kao 3a6aBy KOjOM OTKJIamwkajy A0Caly y CBOjUM
)KMBOTHUMA. 3a6aBJ/bakbe KPO3 CIOPTCKe aKTUBHOCTH BOAU [I0 IPEeBEHIIUje
KpPHMHUHAJUTETA, jep NepUo/, JOKOJIKIIE, KOjU HUje UCTyHeH 3a6aBoM Beh fo-
cajZioM, BOJHU 10 U3BPllIeHha KPUBUYHUX Jea. [pyru KpuMUHOJI034 CMaTpajy
Jla 6aBJ/beme CIOPTOM /I0BOAM Jl0 oBehawa caMonoiToBawa. Ha Taj HauuH
JloJ1a3u [0 IpeBeHlije KPUMHUHAJINUTETA, jep HUCKO CAMOIOIITOBabE, KAKO CY
MoKasaJja UCTpaKMBama, pe3yJTUpa BpllemheM KPpUBUYHUX Jiesa (Johnson,
Summers, 2005: 63). MehyTuM, oBakBOM cxBaTamy KpuMuHoJior Kpa6e (Crabbe)
3aMepa /Jia je XMIIOTe3a 0 NoBehawy caMonolIToOBawa Mehy JbyiuMa Koju ce 6aBe
CIIOPTOM CyBHUIIIE TI0jeJHOCTABJbEA, jep ¥ CHOPTY YBEK UMaMoO M0o6eJHUKE U
ry6uTHUKe. /[pyruM peunuMa, NoCTaB/ba Ce MUTakE /1a JIU Ce CAMOINOLITOBabe
pasBHUja U KoJ ry6uTHH4YKe cTpaHe.? Takohe, TepaneyTcka npeBeHIMje KPH-
MUHaJIUTETA OCJakha Ce U Ha Te3y Jia 6aB/bere CIOPTOM MOKe JJOBECTH /10
pa3BUTKa T3B. KOTHUTUBHHUX BEeIITUHA KO/, N10jejJMHALa, Kao LITO Cy eMIaTHja
Y CaMOJUCLIMIIJIMHA, IITO 33 IOCJAe ULy MMa Maky CKJIOHOCT Ka KpUMUHAJTHOM
noHamamwy. Teopuja gudepeHIUjasHe acolUjanyje UMa MPUMEHY y TeparneyT-
CKOj MpeBeHIMjU KpuMUHaIuTeTa. Kako je cyliThHa TeopHje audepeHIpjaiHe
acouujanuje, kojy je crsopuo Exsun Cagepaeny (Edwin Sutherland), y Tome
Jla ce IOHAlllakbe Y4U Yy UHTePaKLHju ca pyTrUM ocobaMa, 6aB/bere CIOPTOM
JlOBOJU J10 YyCBajaka BPeJHOCTU U HOPMHU COLIMjaJIHOT OKPYXKea, IpU 4YeMy
Jl0J1a3U 10 o/j0aliMBakba BpeJHOCTU JeJIMHKBEeHTHUX rpyna. [locpeHo Ha Taj
Ha4MH /10J1a34 [I0 ClipeyaBatba Bpliemha KPUBUYHUX JieJia Ol CTpaHe Jiklia Koja
ce 6aBe ciopToM. [loc/iefie cxBaTame y OKBUPY TepaleyTCKe IPeBeHIMje Kpu-

6 Crime reduction through situational crime prevention: A study in the United Kingdom.
Retrieved 23 December 2013 from http://www.forensic.to/webhome/drgsbajpai/Report.doc

7 Crime prevention. Retrieved 23 December 2013 from http://www.crimeprevention.nsw.
gov.au/agdbasev7wr/_assets/cpd/m66000112/displacementtheoryfactsheet_nov2011.pdf

8 European crime prevention network. Retrieved 24 December 2013 from http://www.
eucpn.org/reviewdocs/EUCPN%20Thematic%20Paper%20No%201.pdf
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MUHaJIUTETA ycyes 6aB/bema CIOPTOM OJHOCH Ce HA HHTEPAKIIHjy CIIOPTHUCTE
He ca CBOjUM caurpadyvma, Beh ca TpeHepuma.

4. [Ipumepu AOGPe NpaKce NpeBeHIUje KPpUMUHAJIUTETA
nyTeM copTa ¥ pusniKke aKTUBHOCTH

BpojHa ncTpaxuBamwa yKasaJja Cy Ha epUKaCHOCT aHTa)KOBakba MaJIoJIeTHUKA
y CHOPTY C LiMJbeM NIpeBeHLHje leJJMHKBEHTHOT [I0OHallaka. ako cy uctpaxu-
Baka 0 YCHNEUIHOCTH 6aBJ/bera CIOPTOM C L{MJbeM NIpeBeHIIMje JIeJTMHKBEHTHOT
NOHalllaka [oYyeJia Aa ce CIPoBOJe TeK y NpolaoM Beky, jou1 y XIX Beky ce
NPUMEBHUBAJIO CXBaTawke 0 YK/byYHMBalby MYLIKUX IIKOJIapaLa y pa3JIM4uTe
CIOPTCKe aKTUBHOCTH KaKo 64 GWJIM CIIpeyeHH Jia Bplue Kpabhe, a ce HacuJI-
HUYKH NTOHAIAjy, Kao U Jja nujy aakoxoJ (Johnson et al., 2005: 63).°

MosiepHU CIOPTCKY MPOrpaMy KOjU Cy 3a I[UJ/b UMaJIM ClIpevYaBakbe MaJoJeT-
HUKa J1a Ce 0/1ajy KpUMHUHAJJTHOM MOHAIIaky pa3BUjaHU Cy V¥ 3eMJ/baMa LIMPOM
cBeTa. Tako je, Ha npumep, y Kansac Cutujy (Kansas City), y caBe3Hoj Ap»KaBu
Mucypu (Missouri), HanmpaBJ/beH NPOrpaM Urparma KollapKe Y BeYepHUM U
NOHONHMM TepMHHHMMA, IITO je JOBEJIO 10 CMalhemha 00MMa MaJoJIeTHUYKE
JleIMHKBeHIMje Mehy npunaguunuma A¢ppoamepukanana. [IocTUTHYTH pe-
3yJITAaTH Cy OUJIM BUILIE HEro oueKnBaHU. [I[peMa usBemrajy nosnnuje Kansac
CuTuja oo je o CMakbema oJ jeiHe [0 ABe TpehrHe y YKyITHOM 06UMY
MaJIoJIeTHUYKE JleJIMHKBEHI[Uje Yy OHUM MO/IpyYHjuMa IZie Ce CIPOBOAMO 0Baj
nporpam npeBeHLUje AeJUHKBEHIMje MaJIOJIeETHHUKA O JleceT [0 ABaJeceT
jenHe rogune ctapocTH (Gilliver, 3). Y MenxeTny (Manhattan) y byjopky (New
York) cnpoBe/ieH je caiu4aH npojekaT — NoHOhHa KollapKalika jura. Kao nqusp
OBOT IIPOjeKTa MOCTABJ/bEHO je CMambeHe 06MMa KpUMHHAIUTeTa U peMehemwa
jaBHOT peJia ¥ MUpa 0] CTpaHe MJaJUX JbYAH, Y3 NpyKamke NoMohu U JaBame
caBeTa 0 CBUM IUTamHMa ca KOjuMa ce Mory cyodyuTu miaagy byau (Gilliver,
4). Y caBe3Hoj Ap:kaBu Bupnunuja (Virginia), y rpaauhy Anekcenapuja (Alex-
endria), opraHu30BaHe Cy TPKe 3a MaJIOJIETHUIIE KOje Cy BpLIMJe KPUBHUYHA
neuia, on ctpaHe Road Runners Club of America. Pe3yaTat je 610 cMambeme
ctone y4yeuha MaJsiosleTHUIA ¥ AeJuHKBeHUMjU. Tokom 2008. u 2009. roau-
He OKPEHYT je MUJIOT-NIpojekat, noj Ha3uBoM Sport 4 All Youth, Ha penu Sl.
Lawrence y BpokBuay (Brockville), y OnTapujy (Ontario) y Kanaau. Cymrrruna
npojekTa 6usa je oMmoryhaBamwe JieJIJMHKBEHTHUM MJIaJUM JbyJUMa, T0Ce6HO
OHHMMa KOjU MOTHYY U3 OPO/JMIIA CA HUKUM COLIHOEKOHOMCKHM CTATyCOM, ia

9 Canadian Fitness and Lifestyle Research Insitute. Retrieved 28 December 2013 from
http://www.cflri.ca/media/node/784/files/rf9409.pdf
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CKHUjajy Ha Boau y3 nmoMmoh xxuyape (wakeboarding). Pe3yaTtat je 61o cMameme
o6ruMa MaJloJIeTHUYKe JileJIMHKBeHHje.!”

CJIMYHY TporpaMHu Koju Cy ce 3aCHHUBAJIK Ha KOpUIllhewy criopTa y NpeBeHIUjH
MaJloJIeTHHUUYKe JeJIMHKBEHIIMje TOCToje U y pyruM Ap:kaBaMa. Tako je, Ha
npuMep, AycTpasivja pa3Bujia pexabuJUTalMOHU IporpaM y KojeM je, Kpo3
CIOPT, IOILJIO 10 CMakb€ekha JeJIMHKBEHTHOT [T0OHalllakha MJIaIMX U3 Ionyanuje
A6opunnna.l’ Heke 3eMJbe, nonyT AycTpasiuje, pa3BuJie cy nporpam momohu
MyaguM 6eckyhHunuMa y rpaay Aznenejay (Adelaide). Beckyhuuny, nopes Tora
IITO CY KUBEJIU y JIOIIUM YCJI0BHUMA, 6€3 MOrYRHOCTH UCNyHheHa OCHOBHUX
eJleMEHTAapHUX IO0Tpeba, GUJIH CY YK/bYUeHHU Kao U3BPIIUOLY UJIU Ka0 )KPTBE y
KpYT Bplieka pa3HUX KPUBUUHUX Ziesia. CepBUC 3a IpyKakbe MOMOhH MJaiuM
6eckyhHunuMa y Afiesejy u3pajuo je je JUHCTBEH IporpaM nojpiike 6ec-
KyhHUIIMMa yTeM 6aBJbeha CIOPTOM U PU3UIKHUM aKTUBHOCTUMA. Urpamem
KollapKe KoJ MJaAux 6eckyhHUKa CTBOpeH je ocehaj npunajHOCTH, Y3 CTBa-
parmbe cTaBa Jla KollapKallKy TePeH MOXe 6UTHU MeCTO Ha KojeM he reHepucatu
cBoje notTpebe. OCHOBHA 3aMepKa je/JHOM OBaKBOM IIporpaMy je OKOJIHOCT Ja
HUCY MepeHH epeKTH Ha CTONY peluaAuBU3Ma Maqux 6eckyhHuka (Cameron,
MacDougall, 2000: 3).

KaHaja je, Takobe, pa3Busia ogroeapajyhe nporpame npeBeHIjyje Majloae THUY-
Ke JIeJIMHKBEHIMje KPO3 YK/byUYMBakbe MJIaZUX y criopT. TokoM 1992. rogrnHe
y Kanagu je moguruyTto 57.000 onTy>XHHUX aKaTa, of yera je 14% MmoJUrHyTo
npeMa MaJIoJIeTHUM JIeIMHKBEHTHUMA, [Ipe CBera NpunaHUIMa MY IKOT 10J1a.
MauJiosleTHa iMLa y JoMOPOAauYKoj nonyaanuju y Kanaau cy umasu fBa nyTta
Belly cTony KpUMHUHAJUTETA y OJHOCY Ha reHepaJsiHy nonyJanujy. Crora je y
rpaay Manu6oTa (Manitoba) pa3sujeH, o ctpaHe Northern Fly-In Sports Camps,
noce6aH CIOPTCKU NPOrpaM HaMekeH pajy Ha y3pouMuMa MaJjoJieTHUYKe
JleJIUHKBEHIUje, a He Ha lbeHUM Mnocjearnama. [[porpaMoM je mokyiaHo
Jla ce npeBasube cuTyaluja y Kojoj cy MJaaJu NpUunaJHULHU AOMOPaAavYKOT
CTAaHOBHMUINITBA UCKa3yjy yyeluihe y MaJIoJIeTHUYKO] AeJUHKBEHIUjH, Ca1a60j
JPYLITBEHOj KOHTPOJIM, HealeKBaTHOM MpoBohewy cJ1I060HOT BpeMeEHaA, Ha
Taj HAYMH Jja Cy MJIa/i1 YK/byYeHH Y IPOrpaM YHjH je LiuJ/b IPaBUJIAH Pa3BUTAK
nyTteM cnopta. lllecT MasiosleTHUKA je 6UJIO YKJbY4Y€HO y 0Baj Iporpam, npu
yeMy 06MjeHH pa3yaTaTU ONpaB/iajy CBPXY IOCTOjakba jeJHOT 0BAaKBOT KaMIla.
Haume, nouio je go noBehawa ocehaja cpehe, 3a0B0/bCTBA, ONPE3HOCTU CAMUX
MaJioJIeTHUKA, Kao U cMamwewa ocehaja gocaje. MasiosleTHU JileTMHKBEHTH
KOjM Cy MMaJIu BUllle U3BPLIEHUX KPUBUYHUX JieJsla U3a cebe yKasaJu cy Jja Cy

10 Community Services Committe. Retrieved 28 December 2013 from http://www.huntsville.
ca/en/documentuploads/Agendas/doc_634347663696986367.pdf

11 Retrieved 27 December 2013 from. http://www.pdf-repo.com/pdf/dg904em952a879f3.
html
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NOCTaJIM BUlle APYLUITBEHH, UMaJU CY TO3UTUBHUjU OJHOC IPeEMa JOKOJIHUIH.
OHU MaJIOJIETHUIIM KOjH CY U3BPIIUIYN MathH 6POj KPUBUYHUX JleJ1a, UCTUIAIH
Cy [a Cy mocTaJsiu cpehHujH, 1a YKUBajy BUllle Y aKTUBHOCTHUMA U J]a Ce Makbe
OpHHY 3a CBOje IpHjaTesbe.!?

[TopeanporpamanpeBeHIHje ieJMHKBEHIIUje Ty TeM 6aBJbekha CIIOPTOM, TOCTOje
IporpaMu npeBeHliUje AeJMHKBEHTHOT NIOHAallakha 6aB/bembeM oijpeheHuM
OHU3UYKHUM aKTUBHOCTHUMA. 3a pa3JIMKY 0] CIOPTa KOjH je MOABPTrHY T CTPOT UM
NpaBUJIMMa, HEKHM KPUMUHOJIO3U CMaTpaJiy Cy Jia caMo 6aBsbere oApeheHoM
$U3NIKOM aKTUBHOIIINY, 6€3 MoCTOjarba CTPOTrUX MPABUJIA, IPEJICTaB/ba bEHY
KOMIApaTUBHY NPEeJHOCT Y IpeBeHLUjU JenuHKBeHUje (Cameron, MacDou-
gall, 2000: 3). [Ipumep 3a 0BaKO KOHIJUIIHUPAH IPOrpaM M03HAT je [0, HA3UBOM
Outward Bound program, 4dja cyurTuHa HUje caMo y 6aB/beby GUINIKUM
AKTHBHOCTHUMA, Beh 1 y yuelhy OCHOBHUX TEXHHKA NPEXUBJ/baBatba Y JUB/bUHHU.
Yjenno, o6ykoM y okBupy Outward Bound nporpama Jje/JMHKBEHTH yue KaKo
Jla UCTIy’baBajy oJpehere 3ajaTKe 3a KpaTaK BpeMeHCKH MepUo/I, Y3 jadarbe
noBepewa Mehy muma camuma, Kao u ca ogpacauma (The National Society
for the Study of Education Chicago, 1998: 144). Haume, Outward Bound pro-
gram KOHUUINUpaH je y EHrsieckoj TokoM Il cBeTckor para, ¢ iu/beM 06yKe
MOpHapa Ha TProBayKuUM 6poI0BMMa OCHOBaMa IIpeXuBJbaBama. lllezgeceTux
roguHa npouwiora Beka Outward Bound program poHBeo je CBOj MyHU
npousat y CjequmbeHuM AMepudkuM /JlpxkaBama. OBaj nporpam Tpeba ja
JIOpUHece pa3Bojy CaMOKOHTPOJIE U IPyNHe KOXe3Uje U CONULaPHOCTH KOJ,
JleJMHKBeHTCcKe nonysnanuje (Walters, 1992: 63). [lo3utuBHu epektTn Outward
Bound nporpama mMory ce Haj60oJ/be BUAETHU HAa OCHOBY CTY/IUje KOjy Cy CIPOBeJIX
Kenu (Kelly) u Bajep (Baer). Ouu cy nocsaau 60 MaJsioJIeTHUX JeJIMHKBeHaTa
13 MacauyceTca Ha /iBaJieceTLIeCTOHEBHY 00yKY Yy okBupy Outward Bound
nporpama, ynopehujyhu ux ca KoHTposiTHOM rpymnoM o 60 MaJioieTHUKA KOjU
Cy OCJIaTHU Yy BaCIUTHO-IIONpaBHe ycTaHoBe. /lobujeHU pe3yJTaTyu NoKasaJju
cy naje 20% MaJsionieTHUMKA U3 eKCIIepUMeHTaJIHe rpylie JeJJMHKBeHaTa KOju Cy
[OCJIaTH Ha porpaM o6yKe U3BPLIMJIO HOBO KPUBUYHO JleJ10 9 MeceL U 1ocJie
3aBplIeTKa o6ykKe, 0K ce 34% MaJioJleTHUKA U3 KOHTPOJIHE TPyIie 0J1aJ0
BpIlIEeHkY HOBUX KPUBHUUHUX JleJia [T0CJle UCTOT BpeMeHCKor nepuoja. [lambe
npahemwe UCTUX TPyTIa JleTUHKBEeHATa YKa3yje /ia je mocJje roAUHY JaHa 00UM
noBpaTa KoJ eKClepuMeHTaJIHe Irpyle JeJMHKBeHaTa U gasbe 6uo 20%, ok
je KoJi KOHTPOJIHe rpyIie cTola noBpaTta HapacJsa Ha 40%. HakoH neT rojsuHa
38% MaJioJleTHHKA U3 eKCIIepUMEeHTUJIHE FpyIle je TOYUHUJI0 HOBO KPUBHUYHO
Jies1o, 1ok 58% MasiosieTHUKA KOjU MPUIA/IAjy KOHTPOJIHOj IPYHH HACTABUJIO
ca BplllelkeM KpUBUYHUX Jlesia (Walters, 1992: 63).

12 Canadian Fitness and Lifestyle Research Insitute Retrieved 28 December 2013 from
http://www.cflri.ca/media/node/784/files/rf9409.pdf
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5.IloTpe6a npeBeHUje KPUMHMHAJIMTETa NyTEeM CIOPTAa
U pu3nyKe aKTUBHOCTHU y Peny6aunu Cpouju

Jla 6ucmo ynoTpebusin cnopT U GU3UYKY aKTHUBHOCT Kao HaYyWH IpeBeHIUje
KpUMUHAJUTETA NOTPEOHO je MPBO Aa BUAUMO Ja JIM IOCTOjU noTpeba 3a
TAaKO HEUYUM U TO YCTAaHOB/baBakEM 00MMa KPUBHUUYHUX Jlejla IOYUEHUX O/
CTpaHe MaJIOJIETHUX U MYHOJIETHUX JnLa. HauMe, 6poj KpUBUYHUX NpUjaBa
3a IoOYMibeHa KPUBHYHA JleJsla 0J, CTpaHe MaJioJleTHUKaA y nepuoay oz 2003. o
2012. roguHe HajMawU je 6o 2003. roguHe - 2.415, a Hajsehu 2011. roguHe
- 4.323, mTo yKa3yje UHAMPEKTHO Ha pacT NOYUbEHUX KPUBUYHUX JieJia Of
CTpaHe MaJjioJleTHUKaA of, npeko 70%. Mako je 6poj npujaB/beHUX KPUBHUUHUX
JleJia MOYUbeHUX O/ CTpaHe MaJsioJieTHUKA TokoM 2012. roauHe cnao Ha 3.913,
Y Jla/be [0CTOjU BEJIMKU NOPACT 6poja KpUBUYHUX JleJia IOUUbEHUX O/ CTpaHe
MaJloJIeTHUKA Y OJHOCY Ha IOYeTHY 0 MHY I0OCMaTpPaHOT BpeMEeHCKOT Iepruoza
(Peny6sinuku 3aBoj 3a craTtucTtuky, 2013). Mako je cTona nospara mebhy
MaJloJIeTHULIMMA pacTUYHO Makay 04HOCY Ha NyHoJleTHa inLa - 17% npema
65%), Tpeba 6UTH HAPOUUTO ONpPe3aH, jep 360T KPaTKOT Tpajarba MaJIoJIeTCTBa,
alyror Tpajalkba KpUBUYHUX IIOCTYIaKa, CTBAapa ce IpUBHUJ Jia je cCTOIA IoBpaTa
KO/l MaJIoJIeTHHKA 3HAaTHO Makba, 6e3 063Mpa Ha CUTYyaLUjy Jla IpUuMapHU
MaJIoJIeTHHU JeJIMHKBEHT YYMHU KPUBHUYHO JleJI10 [10CJie HallylheHuX 18 roauHa
J)KMBOTA. J[pyruM peuyrma, TaKBO JIMLE Ce He MOXe cMaTpaTH MaJloJIeETHUM
IIOBpaTHHUKOM, jep je HapeJHO KPHWUBHUYHO [leJI0O W3BPLIUJIO MO CTULLAKY
MYHOJIETCTBA. YKOJIMKO OU ce 0Ba JIMLa UIlaK oCMaTpaJia Kao MaJoJIeTHU
NOBpPATHHUIIY, CTONA pelluIuBU3Ma MaJloJeTHUKA 61U u3Hocusa usMmehy 80 u
85%.1® U3 npuka3aHUX pe3yJsiTaTa jacHO je Ja KJaCuuHe KPUBUYHOIpaBHE
Mepe, IONYT U3pHLlathba KPUBUYHUX CAaHKIHja 3a Cy30HUjarbe MaJloJIeTHUYKe
JleJIMHKBEHIMje He /J1ajy aJleKBaTHe pe3yJTaTe. YjelHO, IpeTNOCTaBKa je Ja
Ce NOCTIEHA/JIHU TPeTMaH, IpUMelbeH NpeMa MaJoJleTHULMMa 110 IPOTEeKY
o/roBapajyhe KpMBUYHEe CaHKIMje y NEeHUTEHLUjapHUM yCTaHOBaMa, He
CIIPOBOAM Ha oArosapajyhu HayuH, YUM je MpoOIlemeHa CTola IoBpaTa
MaJsiosieTHrKa 80-85%.

C/iM4yHa cMTyallyja MOCTOjU U KO/, MYHOJIETHUX JIMLA ¥ BPEMEHCKOM NEPHOY
o712004. 1o 2012.roguHe. Ox 2004. rouHe, Kaza je 6uio 88.453 npujaB/beHUX
NyHOJIETHUX JINIA, 3abeJiexkeH je TpeHJ noBehamwa 6poja myHoJIeTHUX JIMIA 33
V3BpllIeHa KpUBUYHA JieJ1a, cBe 10 2010. ronune. HauMe, Te rofuHe pujaB/beHO
je 74.279 nyHoJIeTHUX JIMIA 33 pa3JIMYUTA U3BpLIeHa KPUBUYHA JieJa, [IOK je
HajBUIIIE MYHOJIETHUX JIMIA 6110 pujaBsbeHo 2006. roaune - 105.701. Hakon
2010.roguHe f0J1a34 [0 TOHOBHOT NoBehawa 6poja pHUjaB/beHUX NYHOJETHUX
JIWIIA 33 TOYHMHbeHa KPUBHUYHA Zlesa, ¢ TUM Ja je 2011. roaguHe 6uso 88.207

13 Retrieved 13 January 2014 from http://www.b92.net/info/vesti/index.
php?yyyy=2008&mm=11&dd=17&nav_id=329257
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npujaB/beHuX, a 2012. rogune 92.879 (Peny6yiMuyKU 3aBOJ 32 CTATUCTUKY
(a), 2013). Uako je TokoM oapeheHUX ToJMHA AOIILJIO 10 CMakbUBamwba 6poja
NpHjaB/beHUX NYHOJIETHUX JIMLA, Tpeba HAarJacuTH /a 0 Tora HUje JOIlLJ0
360r Mepa peBeHLHje Koja je peAy3uMaJia JpKaBa y capaby ca HeBJIaJHUM
CceKTopoM, Beh je To BUllle OCJIeJUIIA CUTYaLMOHUX OKOJIHOCTU. Takohe, 6GUTHO
je HAaIIOMEHYTH Ja CTOIa IOBpaTa NyHOJIETHUX YYUHU/IAlAa KPUBUYHUX Jles1a
u3Hocu 65%.

[loTpe6a pearoBamwa Ha MaJI0JIETHUYKY Jle/IMHKBEHLIUjy U HA KPUMUHAJIUTET

MYHOJIETHUX JIULA U JlaJbe je HY>KHOCT, aJlu Ha HOBY HAa4HWH, YMja CyLITUHA
Tpeba Aa ce orJseJja, IpeBacxo/JiHO, y NpeBeHLUju. Haume, ApkaBe, Koje cy
HajBUILIEe O MaKJie Y pa3Bojy pa3JINYUTHUX Mepa peBeHUje, nonyT Cje iuHbeHuX
Amepuukux /IpxkaBa, Ayctpasivje, KaHazie v Tako jasbe, Tpeba ia npecTaB/bajy
y30p, C UU/beM U3rpajilbe CONCTBEHUX Mepa NpeBeHlUje JeJMHKBeHLUje
MaJioJIeTHUKEe U KpUMHUHAJIUTEeTa NYHOJIeTHNX JIMLA.

Y Cp6uju, Takobe, MOCTOjU pa3BUjeH CUCTEM MpeBeHIMje MaJoJIeTHUUKeE
JleJIMHKBEHIHje, He caMo HepopMaJIHUM OpraHU30BakeM, Beh 1 HopMaTUBHUM
nyTteM. MehyTuMm, Heku foKyMeHTH, nonyT [losa3Hor okBupa HanuoHasnHe
cTpaTteruje npeBeHLHje KpuMuHaaa* (y gabeM TekcTy [os1a3HU OKBHUP), KOjU
je nonet 2009. roguHe y capaZitbi MUHUCTAapCTBA YHYTPAllbUX MMOCIO0BA,
MHCTUTYTa 3a KPpUMUHOJIONIKA U COLLMOJIONIKA UCTpaxkuBamwa, PakynreTa
3a cnenujasHy eAyKauujy u pexabunutanujy y beorpaay u llenTpa 3a npaBa
JleTeTa, HU Y jeJHOj o/ipe/ioU ce He CIIOMHbe MOTYNHOCT ynoTpebe cropTa U
dU3nUKe aKTUBHOCTU y NIPEBEHIIMjU MaJloJIeTHUYKE JeJUHKBEHIIH]je, HaKO
Cy ¥ caMe MHCTUTYyLWje carjacHe y ToMe Jia GOKycC Jp>KaBHUX OpraHa camo
Ha OTKpHBame M3BPLIEHUX KPUBUYHUX JeJla U ’bUXOBUX yYMHUIALLA UMa
orpaHuyeH edekaT Ha CMakbewe CTONe KpUMUHaAUTeTa. [lola3HU OKBUD
ocJjama ce y 60pbu NpoTHB KpPUMHHAJUTETA U Ha oApebhewmy 3aKOHCKY
peryJyaTusy.

CtpaTeruja pa3Boja 3/jpaB/ba Myaux jbyau y Peny6sunu Cpouju'® (y nabem
TekcTy CTpaTeruja) npe/icTaB/ba jelaH oJi JOKyMeHaTa Ha KoMe ce 6asupa
[lonnazuu okBUp. Y camoj CTpaTeruju Moxe ce, Ha jelaH UHJUPEKTAH HA4YUH,
u3Byhu 3ak/bydyak ga 6GaB/bere CIOPTOM M PU3UUYKKUM aKTHBHOCTHUMA
npesCcTaB/ba jeflaH OJ] (beHUX IVIABHUX NpaBalna. Haume, kox Kpeupama
AKTUBHOCTHU y 06J1aCTH NPOMOIIHje 3/1paBJ/ba, IOCEOHO OHUX YUjU CY HOCHUOLU

14 Tlona3Hu okBUp HauMoHaJsiHe cTpaTeruje npeBeHlMje KpUMUHaJaa, MUHUCTApCTBO
YHyTpallwbux nocaosa, beorpag, 2009. Retrieved 13 January 2014 from http://www.
bezbednost.org/upload/document/polazni_okvir_nacionalne_strategije.pdf

15 CrpaTerujapasBoja3zpaBsba MaaAux byauy Penybaunuu Cpoujy, ,CayK6eHU IIacCHUK
PC”, 6poj 104/2006-51
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MJaJHU, U KOJ yHanpehewa U NoJpliKe UHAUBUAYAJHUM U KOJEKTUBHUM
3/lpaBUM CTUJIOBUMA >KMBOTA, Kao jeAHUM oJ npaBaua CtpaTeruje, moryhe je
Hanocpe/iaH HAYMH YBU/AETH /1a pa3JIMUUTeE CIOPTCKe U QU3NYKe aKTUBHOCTHU
npeCTaB/bajy jelaH 0Jf HAUMHA OCTBApUBakha 3/ipaBJba MJIaJUX JbyAU. Biaja
Peny6uinke Cp6uje je, kao goHocual CTpaTerdvje, npenosHasa GUsUUKYy
HEeaKTHUBHOCT MJIaJIUX Kao je/JaH 0/l aKTyeJIHUX 3/1paBCTBeHUX npo6ema. Kao
pas3Ji03u 3a GU3UYKY HEAaKTUBHOCT, y CTpaTerujyu cy HaBeJleHU HelloCTojambe
aleKBaTHUX TepeHa U UTPAJIUIITA, lbUX0BA He6e30€eJHOCT, Kao U HeJ0OCTaTaK
JlOBOJbHUX HOBYAHUX CpeJicTaBa 3a 6aB/bewe oJpeheHrum cnoptoM. CToja
je Biaga Peny6sinke Cp6uje nmocTaBuJia, Kao jefaH o u/beBa CTpaTeryje,
NPOMOLIMjy 3/ipaBHUX CTUJIOBA XKHUBOTA, Y3 IOCTaB/bakbe UCX0/a [ja HajMakbe
50% My1aiuX yCBOjU 3/IpaBe CTUJIOBE »KUBOTA. BUTHO je HAIOMEHY TH /12 3[JpaB
CTHUJ XKUBOTA 06yXBaTa BUlle KOMIOHEHTH: IPABUJIHY UCXPaHY, KOHTPOJIY
CcTpeca, ONUITY U JINYHY XUTHUjeHY, 6e36eJHO CEKCYyasIHO MTOHAIlAbE, 3ALITUTY
oz noBpea, 6utu caoboa o [1AC (Parental Alienation Syndrome) u pusuuky
aKTHUBHOCT.'

HaxkpajyTekcraCrpaTeruje, Has1a3u ce €0 O lbeHUM 3a/jallMMa M aKTUBHOCTHUMa,
y KOjeM ce U3pUUYUTO HarJalllaBa /ia, lopeJ 3/ipaBCTBeHOr 06pa3oBama, PUIUIKO
o6pasoBatbe Tpeba YK/bYUYUTH Y 06aBe3He IKOJICKe Nporpame. M3 HaBegHOT
MO3Ke Ce IOCTAaBUTH ONPaBAaHO NHUTame Jja 11 U3NYKO 06pa30Bae IOCTOjU Y
OKBUPY OCHOBHOT U CpeJiiber 06pa3oBama. Kako je oiroBop noTBp/aH, J0BOAU
ce y IMTalbhe CBPCUCXOAHOCT OBOT IM/ba U aKTUBHOCTH.

Y Ctpareruju pa3Boja ciopta y Peny6aunu Cp6uju 3a nepuos ox 2009. no
2013. roaune,” koju je joHesa Biaga Peny6snke Cp6uje, KOHCTaTyje ce
CMambUBake 6poja peaM30BaHUX YacoBa GU3UYKOT BaCIUTAKkA U /1A je BEJTUKU
6poj Jby 11 IPEKUHYO IIpaKcy Bexbama U 6aB/bera CIOPTOM Yy C/1060/JHO BPEME,
y3 HeloBOJ/baH 6poj PUCKYJATYpHUX caja. Mawa Pu3uyKa aHTaKOBAHOCT
MaJioJIeTHUMKA U NyHOJIETHUX JIMLA J0BeJia je 10 noBehamwa 6poja 060J1e1uX
0/l KapZMOBaCKyJIapHUX U pecIMpaTOpHUX 60JiecTH, Kao U 1o noBehamwa 6poja
3aBHCHMKaA 0/ aJIKOX0JIa U OMOjHUX Apora.'® Ynpaso nosehare 6poja 3aBUCHUKA
0J1 2JIKOX0J1a U ICUX0aKTUBHUX CYICTAHIM MOXe MOCJAYKUTH Kao apryMeHT
noBehama COIUNATOJIOUIKUX I0jaBa U KPUMUHAJIUTETA. YKOJTHUKO aHAJIU3UPAMO
nojatke Peny6sM4kor 3aBoJZia 3a CTAaTUCTHUKY O 6pojy HpUjaB/beHUX

16 Retrieved 16 January 2014 from http://wwwserver.medfak.ni.ac.rs/PREDAVAN]A/4.%20
0SS%20SMST/PROMOCIJA%20ZDRAVL]JA/2.%20preavanje%20Radulovic.pdf

17 BuapgaPeny6suke Cp6uje je HajaBuJIa JoHOLIEH e CTpaTeruje passoja cnopra o 2014.
o 2018. ropuHe Ha cBOM cajTy 15. okTo6pa 2013. roauHe.

18 Crparerujy pa3soja cnopTtay Peny6sunu Cp6uju 3a nepuoz o 2009. 1o 2013. roguHe.
Retrieved 19 January 2014 from http://www.srbija.gov.rs/extfile/sr/99206/strategija_
razvoja_sporta0037_cyr.zip

143



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | 5Poj 69 | F'ognHA LIV | 2015

NyHoJIeTHUX una y nepuoay oz 2004. 1o 2008. roguHe, MOKeMO yOUUTH Jia je
HajMakbu 6pOj NpHjaB/beHUX MYHOJETHUX JIMLA 32 U3BplIeHa KPUBHUYHA JeJia
2004.ronuHe, kaja je 6uso 88.453 npujaB/beHuX, a HajBehu 6poj TokoM 2006.
roguHe - 105.701. YkymHo je TokoM 2008. rogune 6uso 101.723 nyHoJIeTHUX
ocoba npujaB/beHUX 360T yYHHeHOT KPUBUYHOT Jlesa (Peny6in4ky 3aBo/, 3a
ctaTucTUKY (a), 2013). OBaj nepuo/ MocMaTpaH je Ka0 HAMEPHU y30pak, jep
je Bnaga Peny6sinke Cp6uje goHesa CtpaTterujy 27. Hopemb6pa 2008. roauHe.

UctpaxuBame u3 2008. rogune, ypaheHno 3a notpe6e CTpaTeruje pasBoja
criopTa, mokasaJjio je fla 559 mkosia HeMa BeJIMKY caJjly, LITO MpeACTaB/ba
36,5%. bainzy 50% (48,5%), wto je y 6pojkama 744 1mkosia, MMa BeJIUKY Caly
noBpuIrHe Matbe 041 450 M2, 1ok 230 Tj. 15% 111K0J1a KMa BeJIMKY caJly MOBPIIUHE
Behe o1 450 M2, YjeiHo, HCTpaKuBarbe je moka3aJo Ja 1.190 mkoJia, 0JHOCHO
77,6%, Hema MaJiy caJy. MaJjy casy noBpiuuHe ucnos 150 m? mocenyje 239 Tj.
15,6% mkouna, fok 104 Tj. 6,8% 1koJ1a ©Ma MaJy cajy nospiuHe Behe oz 150
M2 BUTHO je HAaIOMEHYTH Ja je ucTpakuBame IECU/]-a 1 MuHHCcTapCcTBa
OMJIa/IMHE U CIIOPTA, Koje je cipoBeieHo TokoM 2007. rofiMHe, mOKa3aJio Jja iBe
Tpehune rpahana Cp6uje He ynpakibaBa HUKaKBe CIIOPTCKE aKTUBHOCTH.2"
UcTpaxnBakwe 0 GU3UUKOj aKTUBHOCTH KOje Cce OJJHOCHU Ha Cpe/iHhOIIKOIIe
cripoBe/ieHo je TokoM 2007. roguHe. [lo pesysTaTuMa UCTpakKUBakha, Hajpehu
6poj cpeAmoIIKoIaLa, bUX 39%), He 6aBU ce yoniiTe ciopToM, 37% pekpeaTHBHO
ce 6aBU HEKUM CIIOPTOM, JIOK BbuX 24% TpeHupa ogpehenu copT.?! Pesyatatu
UCTpakKMBaka CTPAaHUX KPUMUHOJIOTa He Pa3JINKYjy ce 0 pe3y/TaTa Jo0UjeHuX
y UCTpaKUBabUMa CIIPOBEeIeHUM 0/] cTpaHe AoMahux kpuMuHosiora. Haume,
nokTop Ilexpo Xanan (Pedro Hallal), ca gp>xaBHOr yHHBep3uTeTa [lesiotac
u3 BbpasuJia, cipoBeo je, 3ajeJHO Ca CBOjUM CapaJHUIUMA, UCTPAKUBaKbE
0 GU3NYKOj aKTUBHOCTH rpahaHa y pas/iMuMTUM Jp>kaBaMa cBeTa. [Ipema
Jo6ujeHuM pesysntaTuma Peny6sinka Cp6uja je 119. np>kaBa y CBETY 10 6POjy
rpabaHa Koju ynpaxwaBajy pas3iuunTe pusnyke akTUBHOCTU. Takohe, o0BUM
HCTpa*KMBakheM NOTBpPHEH je pe3yJiTaT paHUjUX UCTPAXKHUBamwa — Jia je JiBe
TpehuHe rpahana Cp6uje dusnyku HeaKTUBHO (68,3%).%

19 Ibidem

20 Retrieved 22 January 2014 from http://www.naslovi.net/2009-02-11/danas/fizicki-
neaktivno-dve-trecine-stanovnistva/1034865

21 Crpareruja pa3sBoja mkoJickor cnoprta y All Bojsoaunu 2013-2017. roguHe, cTp. 24.
Retrieved 22 January 2014 from http://www.senta-zentasport.rs/doku/strategija_razvoja_
skolskog_sporta_apv_2013-2017.pdf

22 Retrieved 22 January 2014 from http://www.novosti.rs/vesti/naslovna/aktuelno.293.
html:393377-Po-fizickoj-aktivnosti-Srbi-pretposlednji-u-Evropi, Buiie o Tome BugeTu:
Retrieved 22 January 2014 from http://brage.bibsys.no/nih/bitstream/URN:NBN:no-
bibsys_brage_33622/1/Andersen%20LB%20Lancet%202012%20Global%20physical%20
activity%Z20levels.pdf
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[Topen Tora mto Ctpareruja pa3soja cnopta y Cpouju mpeacTaB/ba KPOBHU
JIOKYMEHT, y KOjeM je NpeJcTaB/beH CKYIl MPUHIIMIA O YIIpaB/bakby CIIOPTOM
Y HberOBOM CTPATEIIKOM yCMepewy ¥ 6yyNHOCTH, caMO Ha je/JTHOM MeCTy ce
CIIOMH b€ 3HaYaj CropTa Kao KOHCTPYKTUBHOT HayMHA TPoOIlerha CJ1060 HOT
BpeMeHa, ITO MOCpeJHO yiyhyje Ha Mpeno3HaBame CIOPTa U Pa3JUIUTHX
bH3UYKHMX aKTUBHOCTH Kao Mepe 3a IPeBEHII|jy MaJIoJIeTHUYKeE IeJITMHKBEHIIHje,
jep cy 6pojHa McTpa)kMBaba MoKa3aJa Jja ce Hajpehu 6poj KpUBUUHUX JieJia O/
CTpaHe MaJIoJIETHHKa BPIIH y BpeMe gokosuie (KonctantuHoBuh Buuuh,
Hukosuh Puctanosuh, Koctuh, 2009: 380-383).

JenaH og cTpaTewkux nu/beBa CTpareruje je pasBoj v yHanpehewe GpusndKor
BeXxGarba Jielle y NpeIIIKOJICKUM YCTaHOBaMa, jadyakbe [IKOJICKOT U YHHUBEP3HU-
TETCKOT CIIOPTa U yCNOCTaB/bakhe QYHKIMOHATHOT CUCTEMA IKOJICKUX U YHU-
BEpP3UTETCKUX CIIOPTCKUX TaKMUYea. Takohe, Kao CTpaTelIKH [[UJb HABe/IeHO
je nycrnocTaB/barbe MexaHU3aMa 3a noBehamwe 061MMa 6aBJ/berha CIOPTOM CBHUX
rpahaHay oKBUPY U BaH CIIOPTCKUX opraHu3anuja. [loehamem 6poja rpahana
YKJbyYEHUX ¥ CIIOPTCKe aKTUBHOCTH, LITO MaJIOJIETHUX, LITO MyHOJIETHUX, 10hH
he 10 cMambema COLMONAaTOJIOUIKUX M0jaBa, CMalbeHy PU3UYHUX MTOHAIIAA,
IITO Ha KPajy BOAM U3BPIIEHY KPUBUYHUX JleJIa.

[Topep Peny6auke Cp6uje, 1 AyToHoMmHa [lokpajuna BojsoguHa ycBojuia je
Ctparerujy passoja mkoJickor cnopta y All Bojpoaunu 2013-2017. roguHe,
y K0joj je Har/ianeHo Jla 6aBJ/ber€e MKOJCKUM CIIOPTOM MOXKE Jla peAyKyje
H3Jlaramwe MJaluX OKpPYKekby Koje MOXKe MOACTULLATU pU3WYHa MOHallakba.
Y Ctpareruju je, Takohe, UICTaKHYTO Aa je jom Behu 6poj rpahana Cp6uje, y
OJIHOCY Ha paHUja UCTpPaKMBamwa, PU3NYKU HEAKTUBHO — 74.3%.

Hako je du3nuko BacnuTamwe ob6aBe3aH npejgMeT TOKOM OCHOBHOT U CpeJiHer
06pasoBaiba, a IPUTOM jeJUHU IPeMeT KOjU CUCTEMATCKU U CTPYYHO TpeTHpa
$U3NYKY aKTUBHOCTH, KaKO je TO KOHCTaToBaHO y CTpaTeruju pasnoja ILKoJI-
ckor cnoptay All Bojpogunu 2013-2017. rouHe, HUT/ie Ce€ Y OBOM JJOKYMEHTY
He CIIOMHUIbe MOryhHOCT HcKopulnhaBawa cnopTa U GU3uYKe aKTUBHOCTH Y
CBpXY NpeBeHIlMje AeJUHKBEHIIY]e, jep Cy HAKOH 3aBplLIeTKa LIKOJICKOT Yaca
dU3MKOr BacnuTamwa Jielia U MaJjoJeTHULM PEeNyLITEHH! YUY U CBOjUM JINY-
HUM adUHUTETUMA U 3KeJbU 32 6aB/bebeM CIOPTOM U GU3UIKHUM AaKTUBHOCTHU-
Ma. Behu 6poj yueHuka, mux 54%, U3 y30pKa 0 UCTpaKUBawky Ha TEPUTOPUjU
ATl BojBoguHe cMaTpa Aa 64 1IKoJIa MOIJIa [ia MOHYAH, paJii KpeaTUBHOTI KO-
puihema cJ10604HOT BpeMeHa, A0JlaTHe caZipKaje Y BUJy CIOPTCKUX aKTHUB-
HOCTH. YjeHo, MJIaJu Y BojBoiMHY y HajBeheM polleHTY 3aUHTEpPECOBAHU CY
3a yKJ/byuHMBatbe y npojekTe y obsactu ciopta (52%), To Tpe6a MCKOPUCTUTH
aKo ce UMajy y BUAy moJalu I06MjeHU Ha y30pKYy 1.624 yueHHUKa, y3pacTa of, 7
Jio 15 roguna, u3 Hosor Caza, Com6opa, bauke [asiaHke, 3pewanrHa U CpeMcke
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MuTpoBulie, a ce KoJ 06a 1oJia MOKe YOUUTH TpeH/| onajaka 6poja yueHUKa
KOjU ce CBaKOZHeBHO 6aBe pu3nuKoM akTUBHOIIhy. Ca mopacToM 6poja roguHa
’)KMBOTA JledyaKa U [eBOjuMlia CMakbyje ce MpolieHaT 6aB/bewa CIOPTOM U QU-
3UYKUM aKTUBHOCTHMA. HauMme, feyanu y3pacra 12-13 roguHa 6aBe ce CBaKo-
JIHEBHO GM3UYKHUM aKTUBHOCTUMA HajMawe 30 MUHYTay 52,7% cay4ajeBa, 0K
ce y CBUM OCTaJIUM CTAapOCHUM rpynama kpehe 36-46%. [IponieHaT 6aB/berba
crnopToM U GU3UYKUM aKTUBHOCTHMaA KO/, JIeBOjUYHIia je 3HAaTHO Mamwu. Kox
JleBOjuMIla CTApOCTH 8-9 roJuHa npoieHaT 6aBJ/bera criopToM je 38%, /10K je
HajMamH MPOLeHAT Ko/, HacTapuje rpyme u3 y3opka - 13%.%3

3Hayaj OCHOBHHUX U CPe/iHbUX LIKO0JIAa y OpraHU30Bamhy CIOPTCKUX aKTUBHOCTHU
BaH HacTaBe orviejia cy y 4jaaHy 143 3akoHa o copTy,?* y KojeM je npomnucaHo
Jla IIKOJICKU CIOpT o6yxBaTa OpraHM30BaHe HACTaBHe U BaHHACTaBHe CIOP-
TCKe aKTUBHOCTH y 006J1aCTH MIKOJICKOT GU3UUYKOT BacCIIUTakba, YyKbY4yjyhu u
IIKOJICKA CIIOPTCKA TAKMHUU€eHha Koja ce CIPOBO/ie Y OKBUPY IIKOJICKOT CUCTEMA,
y CKJIaJly ca HACTAaBHUM ILJIAHOM U IpOrpaMoM, yTBpheHUM y ckjaaay ca 3ako-
HoM. OpraHu3oBambeM CHOPTCKUX CeKIHja 0J, CTPaHe OCHOBHHUX U CpPeAHUX
IIKO0J1a A01JI0 6 10 nmoBehama 6poja MasoJeTHUKA YK/BYYEHHUX Y CIIOPTCKE
aKTUBHOCTH, a CAMUM TUM 6GU JI01IJI0, KaKo cMaTpa MUHUCTApCBO OMJIa/iUHE U
CIOPTA, 10 CTBAapaha pa/ilHe HABUKeE, BACIHUTamba U 00pa30Baba, jauarba 3paB-
CTBEHUX KaNauuTeTa Jele (aJu U oJjpac/nx), ToJlepaHLiyje U ajanTaluje Ha
ctpec (mcuxo-GU3UYKH), TUMCKOT pa/i, mocBeheHoCTH, XpabpoCTH, CIIOPTCKOT
Jlyxa U coljdjaju3anuje.?®

MuHHUCTapCTBO OMJIa/IMHE U CIIOPTA, Kao Ha/iJiexkHO 3a npuMeHy CTpaTeruje
pasBoja cnopTa y Peny6sinuu Cpbujy, youuJio je 3Ha4aj LIKOJICKOT U peKpea-
TUBHOT cniopTa. [lapTHep MuHMCcTapcTBa 3a pa3Boj LIKOJICKOT ciopTa je CaBe3
3a wkKoJicku cnopT Cp6uje, kojeM je, moyeB ox, 2011. roauHe, fo/ie/bBaHa cyMa
0/l 22 MUJIMOHA IUHApa NPBe ro/IMHe, /0K je HapeJHe roiMHe cyMa noBehaHa
Ha 31 muauoH, a 2013. roguHe Ha 40 MUIMOHA AUHAapa. PeKpeaTUBHU clopT
pa3BUjaH je 0J, CTpaHe opraHusainuja, nonyt CaBe3a 3a peKpeaTHUBHH CIOPT,
Acouujanuje cnopt 3a cBe Cp6uje u CaBe3a 3a pekpeaunujy u putHec Cpouje.
brMa je MunucTapcTBo TpaHcdepucaJo ciaesehy cymy HoBia: CaBes 3a pek-
peatuBHu cnopT — 2010. roguHe 1 MuaroH guHapa, 2011. rogvHe 3 MUJIMOHA
AvHapa, 2012. roavHe 3 MuavoHa AuHapa 1 2013. roguHe 3 MUJIMOHA JUHAPA;
Aconujanuja cnopt 3a cBe Cpbuje - 2010. rogune 2.353.500 gunHapa, 2011.
roguHe 5.200.000 guHapa, 2012. roguHe 5 MuanoHa AvHapa 1 2013. roauHe
5 musivona guHapa; CaBes 3a pekpeauujy u ¢utHec Cpo6uje — 2011. roaune 1

23 Crparterujapassoja mkoJjckor cnoptay All Bojpoaunu 2013-2017. roguHe. cTp. 22-23.
24 3axoH o cropTy, “Cu. rmacuuk PC”, 6p. 24/2011 u 99/2011- ap. 3akoHHU

25 Retrieved 22 January 2014 from http://www.mos.gov.rs/upload/Benefiti%20bavljenja%20
sportom.doc
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MUJIMOH AWHapa, 2012. roguHe 1 MmusanoH fguHapa v 2013. roguHe 2 MUJIMOHA
JuHapa. [lopes ucTUllakba OBUX MOAATAKA, HIOTPEOHO je UCTAaKHYTHU Jja OyleT
MuHHcTapcTBa oMaaAuHe U cnopTa usHocu 0,34% ykynHor 6ynieta Peny6siu-
ke Cp6uje.?® Be3 063upa 1ITO je Aomuwio A0 noBehamwa mojeJuHaYHe U YKyIIHE
CyMe HOBL|a 32 pa3B0j LIKOJICKOT U peKpeaTUBHOT CIIOPTa, 06MM NpHjaB/beHUX
NyHOJIETHUX U MaJIoJIeTHUX JIMLa 32 U3BpIlIeHa KPUBUYHA JeJia je moBehaH y
nepuoay oz 2010. no 2012. roguHe. PasJior ToMe Tpeba TPAXXUTU Y YUHEHULU
Jlajeyneo 6yyeta MUHUCTApCTBA OMJIAIMHE U CIIOPTA y YKYITHOM OylieTy Peny-
6s11Ke Cpbuje Masiy, na Jja je 61J10 Koje moBehare cyMe HOBIIA 32 PUHAHCUpabe
IIKOJICKOT ¥ PEKPeaTUBHOT cllIopTa 6e3HavajHo Jja 61 ce ypaUjio HEIITO BUILe
y noBehamwy 6poja NyHOJIETHUX U MaJIOJIETHUX JIMLA YK/bYyUEHUX Y pa3JInuUTe
CHOPTCKe U GU3UYKEe aKTUBHOCTH.

[Topen Tora mto noctoje ofxpeheHe crpaTeruje, y KojuMa cy lbeHH JIOHOCHUIU Ha
jelaH nocpe/iaH HAYMH yOUUJIU OaBJ/bere CIOPTOM U GU3UYKHUM aKTUBHOCTHUMA,
Kao jeJlaH 0/ KOMIIOHEHTH 3/1paBor CTUJIA )KMBOTA, HEONXO/HO je paJUTH Ha
U3rpajmy noce6HUX nporpama nosehamwa ¢usnuke ak TUBHOCTU MaJloJIeTHHUKA
Y MJIaIUX JbYJIM, KaKO 6H ce, ©3Mehy ocTaJior, yTHUIaJI0 HA CMatbehe 00MMa
MaJioJleTHUYKe JleJIMHKBeHIMje U KpUMUHaJIuTeTa MJaagux sbyau. Kao npu-
MepHU 32 U3rpajiiby NoCeOGHUX NporpaMa npeBeHje KpUMUHAJUTETA Iy TEeM
cnopTa 4 GU3MYKe aKTUBHOCTHU MOT'Y HaM NOCJYXUTU IPUMepHU Jo6pe Mpak-
cey CjenumweHnuM AMepuykuM /Jlp>kaBama, Ayctpasuju u Enrieckoj. Takobe,
HeOINXO/HO je 3HayajHo noBehamwe cyMe HOBIIA HAMEHEHE IIKOJICKOM U peK-
peaTUBHOM CIIOPTY, Y3 IOCTABJ/bEeE KA0 [[UJba, U3Mehy ocTanux, u cMameme
CcTone KpUMUHAJIUTETA.

6. 3aKk/by4yak

CaBpeMeHa KpUMMHOJIOLIKA MHUCAO0 Npeno3HaJa je 3Haudaj crnopta u pusuny-
Ke aKTUBHOCTH Y IpeBEHIUjH, Ipe CBera, MaJloJIeTHUYKE JleJIMHKBEHIHje,
a caMMM THMM U KpUMHHaJIUTeTa NYHOJIeTHUX JINLA, jep ce 0 MaJIoJIeTHUX
JleJIMHKBeHaTa Hajuyewihe perpyTyjy MNyHoOJeTHU KpuMuHasanu. Crora
Cy pasBUjeHHU MOCEOHU CHOPTCKU MPOrpaMu, YUjU Cy LUJ/bEBU [a, MOpPeS
no6oJbllamka caMoIoy3/ama, nopehamwa GU3nMyuKe CIPEMHOCTH U TOJIepaHIiyje,
couujanusanuje, johe fa cMawemwa 1eJMHKBEHTHOT [IOHAlIakha MaJloJIeTHUKA.
JlobujeHr pe3y/TaTHU NMOKa3yjy 3HAaTHO CMakbewe 06MMa JeJTMHKBEHTHOT
NOHalllakha OHUX MaJloJIeTHUKA YK/bYUYEeHUX y ocebHe CIOPTCKe Nporpame y
OJJHOCY Ha KOHTPOJIHY TPyIy MaJIoJIeTHUX JeJIMHKBEHATA.

26 AHamm3a nmporpamckor (pMHaHCHpama HAIMOHAIHOT cropTa y nepuoxy 2010/2013, ctp. 22.
Retrieved 23 January 2014 from http:/www.mos.gov.rs/upload/ANALIZA%202010-2013.doc
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MoryhHocTH nprMeHe 0BUX IporpaMa cy HeorpaHudeHe. Haume, nopej Tora
IITO UX je MOoTyhe MpUMeHmUBATH KO/ MaJIOJIETHUX U MYyHOJIETHUX JIMLA Koja
Cy yCJIOBHO OCyheHa, IOoCToje U3TJIeIU 1a Ce IPUMebyjy Kao nocebaH nporpam
y OKBUPY OpraHH30Bama CJI060AHOT BpeMeHa Kao 06JiMKa TpeTMaHa. Takobe,
IpYMeHa OBUX IIporpaMa Moxe Ce orJielaTh U Y OKBUPY IOCTIeHa/IHe ToMohu.
Hako Peny6.snka Cp6uja y OKBUPY NEHUTEHIUjapHUX YCTAaHOBA IPUMEY]Y
pasJIM4UTe CIIOPTCKe aKTUBHOCTH, KOje Cy BPJIO YeCTO CTUXHjCKe, IOCTOjH jOIL
JloCTa MpoCcTopa 3a leHy puMeny. HeonxoaHo je, cTora, opMupaTu nocebHe
THMOBe CTpyumakKa Koju he, oryieiajyhu ce Ha npuMepe U3 Jpyrux 3eMasba,
Pa3BUTH NOCeGHe MporpaMe CIOPTCKe U GU3UUKe aKTUBHOCTHU C IJU/bEM
npeBeHIUje KPUMUHAJUTETA U JeJUHKBeHIMje. Peny6sinika Cpbuja Mopa Ja
CI03HA 3Hauaj cnopTa U GU3UUKe aKTUBHOCTHU y IPeBEHIIUjHU KPUMUHAJUTETA U
Jla UX yHece y CBOje CTpaTeryje, jep he caMo Ha Taj HAUYMH CTBOPUTHU HOPMATUBHY
OCHOBY 3a pa3Boj MOCEGHUX Mporpama.
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CRIME PREVENTION THROUGH SPORTS AND PHYSICAL ACTIVITY

Summary

Starting from the definition of sport, the author has presented the possibilities its
application in the prevention of crime and delinquency. In that context, the author
analyzes the rate of juvenile delinquency in specific countries, such as Canada,
and underlines the fact that the classical criminal measures do not give adequate
results. The author points out that it is, therefore, necessary to apply some other
preventive measures, which embody the application of sports and physical activity.
The author provides examples of good practice in the states which has achieved the
best results in the development of such programs. Finally, in view of the increasing
number of reported criminal offences committed by both juveniles and adults, the
author highlights the need for developing such programs in the Republic of Serbia.

Key words: sports, physical activity, prevention, juvenile delinquency, crime rate.
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MOHAPXHJA HJIH PEIIYB/IHKA

Ancmpaxkm: He nocmoju jeduHCmeeHo MUll/bere 0 momMe Koju je 064Uk
8/1a0asuHe HanpedHuju, Yeaucxo0HUju U NpaKMuYHuUju, na je numatrse:
peny6.auka uau MoHapxuja, akmyeHo jow od anmuke. Ca dpyze cmpate,
U MOHapxuja u peny6auka cy npempne.ie 3Ha4ajHe U3MeHe Kpo3 Ucmopujy.
Y ceakom cayuajy, y caspemeHuM moHapxujama 0aHac MOHApX uma camo
yepemoHujaaHa osaauwhersa. [loped ceux npedHocmu u Hedocmamaka
MoHapxuje u penyb.auke, Koje cey meopuju Hagode, cMampamo 0a pa3auKky
usmehy osa dsa cucmema, y noaedy camoz buxo802 PYHKYUOHUCAHA,
mpeba mpajxcumu y YurbeHUYU Wimo y MOHAapXxuju nocmoju udeHmumem
NpUBAMHUX U JaBHUX UHMepeca MOHAPXA, KAO U y YurbeHUyu da ce 4ecmo,
y cucmemuma 20e nocmoju, MOHApxuja He nocmMampa camo Kao 06Uk
ss1adasuHe He20 joj se npudaje u nocebHo, MUMCKO obe.1edcje.

KmyuHe peuu: Mouapxuja, penybauka, 064Uk en1adasuHe, ucmopuja,
npomene, ogawhere, CMeH./bUB0CM, U3GOPHOCM, jABHU.

[Tutame u3bopa 06JiMKa BJIalaBUHE HUKa/Ja HUje 61Jia ujieMa Ha KOjy je 6110
jeAHOCTaBHO JaTH oATOBOp. Paznnvutu forahuju cy yTunaay Ha nojefijuHe
Hapo/e, Kao U Zip:KaBe, /ia ce onpeJiesbyjy 3a ofpeheHn 06K BaZlaBUHE Kao
IpOCHEePUTETHUjH, HATIPEIHU]H, OTHOCHO Kao 06JIMK BJIalaBUHe Koju oMoryhasa
6o/bUTaK Haluje, 6yayhu facy y onpeheHuM ynmeHuiaMa npoHahenu passosu
Koju oxpeheHU 06IMK BJIaZlaBUHE YMHE 1€JTUCXOJHUJUM, TPAKTUYHUJUM Y
OJlHOCY Ha ApYTH UTA,.

Jpyru cy nojiasuJiv ofy KpuTepHjyMa Aa je oipeheHu 061Uk BaaZlaBUHe CTapHjy,
na je 360r Tora, Kao poBepeHujH, 6061 0/ OBOT IPBOT 06/1MKa BJ1aJjaBUHe. 3a
pPas3JIMKY O, BbUX, OUJIO je M OHUX KOjU CY Y YHHbeHHUIIH /A je oApeheHu 06JIuK
CTapHjy Hasla3uJIM NOTBP/Y /ia je Kao TakaB 3acTapeo U lipeBa3ubeH, naras6or
Tora Tpe6a 3aMeHUTH APYTUM, MOZepHUjUM!

* sava.aksic@gmail.com
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Anu ce yBeK, Kpo3 CBaKy apryMeHTanujy ogpeheHor o611Ka BJalaBHHE, Kao
JI0Ka3 ieroBe OMpaBaHOCTH HACT0ja0 U3HETU U KPUTEPHUjyM IEMOKPATUYHOCTH
jeAHOT WJIM IPYTOT, OJHOCHO ay TOKPAaTCKe pOopMe UCNO/baBabha jeJHOT UJIH
Jipyror o6JiMKa y nojeJuHUM ¢daszama MocTojarma oApeheHux ApkaBa, Koja je
JlI0Ka3 IbUXOBE HEJIEMOKPATUYHOCTH UJIN JEMOKPAaTUYHOCTH.

MebyTuHM, kaKo ce nUTake 06J1MKa BJlaZlaBUHe Be3yje 3a pasHe UUHbeHUIIE, U
C TOora ZIoCTa LIMPOKO MOCTaBJ/ba, MOTYhe je 1a Cy HeKe 0[] YMIEHUI[Q, KOje ce
M3HOCe Kao KPUTEPHUjyM 06J1MKa BJIaJaBUHE UJIU HE/I0BOJbHO peJieBaHTHE, UJIU
y3eTe y pa3MaTpame 6e3 10BOJ/bHO UCTOPUjCKe MOTIOPE, UJIH, HA KPajy, 1a Cy
TOKOM HUCTOpHje u3rybusie 3Hayaj Koju cy Hekaja umaJe. “Hajuenrhe ce yyje
MHUIL/bEbE Jla Ce PA3JIMKA CACTOjU Y TOME IITO y MOHAPXUjH BJIaJla jeIHa 0co6a,
ay peny6J4Iy BJaja Bulle bux uad cBu” (Bernatzik, 1919: 5, npeseo C.A.).

[IpBo, IITO Ce THYE MUTaka KOjU je 06JIMK BJIaJaBUHE PBU HACTAO0, TEIIKO Jia ce
MOJKe jelaH 0[] ZiBa 06JIMKA BJIaJlaBUHE CMATPATH CTAPUjUM y OJTHOCY Ha Py TH.

[loMTHYKaA TeopHja CTapor BeKa HUje pa3JIMKOBaJa, Kao LUITO je TO CJy4aj laHac,
006J1MKe BJIaZlaBUHe: MOHAPXU]jY U penyO6JIMKY, Hero je pa3JIMKoBaJia TPU 06JIMKa
Jp>KaBe: MOHApPXHUjy, apUCTOKpaATHjy U JeMoKpaTujy. OBa nojesa cayxuJja je
Kao KpUTepHujyM cyBepeHocTHU. Kazia BiacT npuna/ia jeJHoM JIULy, OH/ia je BJACT
MOHapXHjCKa, a ako NpuIaJia HEKOJULUHHU OHJA je BJaCT penyO6JMKaHCKa.
Pany6/iMKaHCKa BJIACT ce e/ Ha apUCTOKPATHjy UJIH JeMOKPaTH]jy, 3aBUCHO
0/l TOra /ia Jid BJIacT Npunaja MatbuHU Wiar Behunu (Kensen, 1951: 271).

Ha nutame Koju je 06JIMK BJIaJaBUHE CTapUjU: peny6JiMKa UM MOHAPXUja,
TEIIKO je 0ATOBOPUTH. U3Iiiesia a cy moJjeJHAKO cTapa 06a 06J1MKa BJ1a/JJaBUHE,
Jla Cy ce ynopeJo IojaBuJia U o p>kaBaJjia Kpos LieJly uCTopujy. PasHe gpxaBe
Cy V¥ TOKY UCTOpHje MemaJie 06JIMK CBOje BJia/laBHHe, MaJla UMa U OHUX Koje Cy
oTcTaJie ca 06JIMKOM BJIalaBHHE ca KOjUM cy ¥ HacTaJie (JoaHoBuh, 1936: 222).

Ha ocHOBy Tora 3akJbydyjeMo Ja je HeTa4yaH CBaKHU Cy/J, O HallpeJHUjeM UJIU
HasaJHUjeM O00JIMKY BJaJlaBHHE Ca aclleKTa BpeMeHa HheroBOr HaCTaHKa,
O/THOCHO 3060r Tora IITO je jeJlaH MOJIEPHHjH, a APYTU CTApHjH, OJJTHOCHO
npeBa3subheH. AKO ce HKaKBa 3aKOHOMEPHOCT 10 NMUTaky 06JIMKa BJaJlaBUHE
MO>Ke U3BeCTH, OH/Ia 61 jeJUHA 3aKOHOMEPHOCT OuJIa [ja Ce jelaH UCTH 00JIUK
BJIa/laBHHE MOKe MaHUeCTOBATH U KA0 HAaNlpeJHUjU U Kao Ha3aJHUjH, OJJHOCHO
Jla 06a 06/1MKa BJIaZlaBUHe MOT'y UMaTU GOpMY, Tj. UCTIO/bUTHU Ce, Kao HallpeJHU
WJIYM Ha3a/lHY N0 HaljMoHaJiHe UHTepece (ymnop. bo6uo, 1995: 99).

Ycne oBora ce feuiaBajy 1 MOT'y ce JeCUTU IPOMeHe y NojeJUHUM 06/1M1uMa
BJajaBuHe. Takas je 610 cay4aj, kazaa je y XVIII Beky arncosiyTHa MOHapXHja, Kao
npeBa3ubeHa, 3aMebeHa YCTaBHOM MOHApPXHUjoOM. AJTH, TaKBE IPOMEHE YECTO CY
HY>KHe, M He Mopa /ia 3HayH Ja je ycjes ofpeheHUX npoMeHa 04HOCHU 06JIUK
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BJIaJlaBUHe TpeBa3ubeH, na 61 ra36or Tora Tpe6aJsio 3aMeHUTH JpyTruM. Tako,
HU MOHapXHja, 360r TOra IITO je U3MekeHa, HUje HeCTasla, HUTH je mpeBasubeHa.

OBa 4YMHBEeHHIlA, JIa allcoJIyTHA MOHAapxHja HUje oAroBapaJsia HacTajyhum
JleMOKPaTCKUM TeXHbaMa, 1a je 360r Tora MopaJia 6MTH 3aMelheHa yCTaBHOM
MOHapXHjoM, 3aUCTa MOXKe OUTH apryMeHT y KOPHUCT peny6JirKe, IITO je
YUKEHHUIA KOjy NPUCTaJMle MOHapXu3Ma He CIIope, aJd U J0Ka3 Ja je
MOHapXxHuja, unak orncraJa ( Josanosuh, 1990: 360).

MebhyTuM, He TpebGa 3a60paBUTU YHUHEHULY /A HYy>KHE UCTOPUjCKE IPOMEHE
HHje peTpIliesia caMo MOHapXHja, Kako 64 ce y oapeheHoj da3u uctopuje
NpuJaro/uja akTyeJHOM NMOJUTUYKOM TPEHYTKY, HErO HU peny6J/iMKa HUje
Morsia 6UTH 3a06ubheHa y ToM cmucay. Tako, peny6JiKe Koje laHac IOCTOje,
HUCY MCTe 110 110J105Kajy Y oBJlallhemberuMa Koja UMa leH NMpesceiHUK, Kao OHe
KOje cy 1nocTojaJie y Jp>kaBaMa Ka/ia je OHa HacTaJa, ¥ yro HaKoH Tora. To
3Ha4M Jja TOKOM UCTOPHUjCKOT pa3Boja, HWje caMo MOHapxHuja MpeTpIesia HyKHe
VM3MeHe, OJTHOCHO Jla Ce HUCY CaMO KOJi MOHapXHUje UCII0JbUJIe HhbeHe HeraTHUBHe
CTpaHe, HErO /1a TO UCTO BaXKU U 3a penyOJIUKY.

To He 3HA4YM HUILITA JIPYTO HETO Jja cy 06a 06JIMKa BJIaZlaBUHE TOKOM HCTOpHje
npeTpresa Hy>KHe IPOMEHe.

Takobe, BesiMunHa Jip>KaBe U 06GJIMK BJIaJlaBUHe, C 063UPOM Ha TO Jla ce U 3a
Ty YMbeHHULY Be3yje oipeheHu 06JIMK B1a/laBUHE, aKO HEKAa/la U jecy 6UIH Y
JIUPEKTHOj BE3U Y CMUCJIy 3aKOHOMEPHOCTH J1a 0/l BEJIMUKMHE ip>KaBe 3aBUCU
00JIMK BJIaJlaBUHE, OHJIA TO JlaHAC HUje cay4daj. HauMe, HekaZja cy BesuKe
Jip>kaBe OuJie OpraHW30BaHe Kao MOHapXHUje, a MaJie JpKaBe, UJIU FPaJloBU
ZpKaBe, Kao peny6suke. Byyhu 1a BiacT npejiceJHUKa penybJIMKe IOTHYE OJ]
Hapo/a, 6UJIO je TEIIKO U3BO/I/bUBO ¥ BEJIMKO]j IPKaBU OPraHU30BaTH GUPAYKO
TeJsIo0 Koje 61 epUKaACHO MOTJIO /1a 06aBJba CBOjy QYHKIUjy Y CMUCTY U360pa
npejicelHUKA peny6Jinke. /laHac je Taj npo6JsieM npeBasuheH Kao nocjaeguia
NpoHaJaXkemwa cpejcTaBa caobpahaja u mpaBHUX H3yMa, Kao LITO CY caBe3Ha
Jp>KaBa U npecTaBHUYKU cucTeM (JoBaHoBuh, 1990: 359).

Moe ce mpUMETHUTH Jia AAaHAC Taj KOHTAKT, u3dMelhy meda aApkaBe U HAPOA,
BUIlIE HUje HU HajMakbU 1P06JieM, 1a cy U HajBehe prkaBe cBeTa, CBaka HaJslazehu
COIICTBEHE pa3Jiore 3a MocTojame Ieda ApKaBe, 0JHOCHO 3a YCIIOCTAB/batbe
ofpeheHor o6JiMKa BJaJlaBHHe, YIIpaBO OpraHW30BaHe peny6JIMKaHCKH,
Kao WTo je cayyaj ca Pycujom, Kunom, Uupujom, CjequmbeHUM AMEpUYKUM
Jp>xxaBaMa, bpasusiom utj. [lakJie, OHO IITO Ce MOKe MPUMETUTH je ciepehe:
AKO Cy HEKa/ia MOCTOojaIu TEXHUYKH pa3Jio3H 3a OpraHusanujy meda apxase
Ha oAipeheHU HaYMH, OH/la laHaC, Ha pelllehe MU Taba 06J1MKa BJlaJlaBUHe TaKBU
paszJso3u e UHUTHUBHO BUILIE HE YTUYY.
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W3meby ocTasiMx apryMenara y NpUJIor MOHapXUju UM peny6auLy, MOry ce
YYTU U OHU /ja je MOHapxHUja NOroAHUja 3aTO jep je V¥ HbOoj JUYHOCT MOHapXxa
BUCOKO y3JUIHyTa U3HA/J| CTPAHAYKUX, NapLMjaJIHUX U TDEHY THUX NOJTUTUYKUX
HMHTepecay 0JJHOCY Ha penyO6IMKaHCKY BJIaJy Koja ce 0c/1akha Ha MTPOMEH/bUBO
jaBHO MHeme. McTHu4ye ce fa caMo MOHapX, Kao 06jeKTUBaH W HeyTpaJaH
YHUHUJIAL MOKe []a 3aCTyIa OMILTe ApXKaBHe HHTEpece, HACYNPOT Penyo6auLu
y KO0joj HeMa ayTopUTeTa Koju 61 06y3/aBao CTpaHAayKy TUPaHU]y, HETro ce
HaNpPOTHUB, PeIOBHO CTaBJ/ba y CAYKOY Hajjaye CTpaHKe. YOCTaJIOM, TPUCTAJIHLIE
MOHapxujckoraypehemwa cMaTpajy fia, c 063MpOM Ha TO /i je Ap>KaBa y CyLUTUHU
BOjHA opraHusallyja, oHa Mopa ja 6yze ypeheHa Ha HaYUH Kako je ypeheHa
BOjCKa, a TO 3Ha4Y¥ Ha MOHAPXMWjCKMM HadyesinuMa. Y BOjCI[U [TIOCTOjU XUjepapxuja
HaCyIpoT jeIHAKOCTH, a XhjepapXHja je YCJIOB MOCTOjatba U PYHKIIMOHHUCAbA
BOjCKe. YKOJIMKO 61 13 BOjCKe HecTaJla IOKOPHOCT IpeMa CTapyjuMa U yMecTo
e O1J1a YBeleHa je JHAKOCT, TAKBa BOjcKa 61 pecTaJia la IoCToju. A, ca Apyre
CTpaHe, /ip>KaBa Kao TakBa Mopa /Jia 0/iroBapa BojCLiH, /ia 64 yoIllTe U BOjCcKa
MorJa aa orncrtase (Joranosuh, 1990: 360).

HacynpoT oBHMM apryMeHTHUMa, penyGMKaHIUM HCTHYY JAa je MOTHyHa
PaBHONPABHOCT YCJIOB OMIITE BOJbE, TE MUTAjy 110 YEMY je HEKO TaMEeTHHU]U O/
OCTaJIMX ia 6U UMao npeuMyhcTBO 1o pohemwy y 0JHOCY Ha ocTaJie, Ha HAYUH
Jla je yCTaBHU YMHUJIAL, & Y3 TO jOUI M NIPAaBHO HEOATOBOPaH (yIop. JepuHTr,
1998: 149).

[Topen Tora, UCTU HaBOJe A NOKOpaBakhe BOJbU jeJHOr YOBEKA MOHMKaBa
ocTaJie Jby/ie, Cp03aBa bUXOBO CAMOIOYy3/lakbe U caMomnolnIToBame. llITo ce Tuye
KOMIlapalMja ca BOjCKOM, Te [ip>KaBOM Kao BOjHOM yCTAaHOBOM, peny6JIMKaHL U
CMaTpajy /ia je HeMpHUMeEPEHO CBAKO ynopehrBamwe jep Cy OKOJIHOCTH Jipyraduje
0/l OHHX Ka/ia je BOjCKOM Tpe6aJio OCBOjUTH 3eMJby, U Ka/Jia je 610 HeoNXo4aH
BJIaJlaJ1al] Kao BojckoBobha. /laHac je rJlaBHU LUJb Jip3KaBe 6J1aroCTambe lbheHUX
npumaJHUKa. Y3 CBe TO, UCTHUE Ce Jla MOJlepHa AprKaBa I0YKMBa Ha U/eju a He
Tpeb6a MOMCTOBehMBATH JIP>KABY ca IMYHOCTUMA OHUX KOjU 06aBJ/bajy Jp>KaBHE
MOCJIOBE, U Jla CTOra CBe JIMYHOCTH, 6e3 063Mpa Ha ocao KOju Yy Ap>KaBHOj
XHjepapxuju 06aBJbajy, MOpajy GUTH CTaBJbeHE M0/J] IPaBHU NOpeaK, 0JHOCHO
Jla CBU MOpajy GUTU OATOBOPHU, 6€3 U3y3eTaKa. Y MOHapXH1jU, OBaKaB IPUHILIUII
HUje Moryhe cripoBecTH 360T MOHapX0OBe HEOJFOBOPHOCTH, Ma je 360r Tora
O/ITOBOPHOCT NpebayeHa Ha MUHUCTPA, KOjU je 0roBOpaH C 063MPOM Ha TO
Jla je oBsaamheH. MUHUCTPHU CY, AaKJe, jeIMHU OBJallNeHU U OZITOBOPHHY, 11a je
U XO0BO [10CTOjakbe 300T TOra U peasiHo M HYKHO, 3a pa3JIMKY 07, MOHapXxa Koju
Cy Y CBEMY OBOME, CMATpajy UCTH, CYBUIIIHU U HETIOTPEOHH, 12 je U MOHApXHja,
360r cBera oBora, HenesaucxoAHa. (Joanosuh, 1990: 361).
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AKo ce moky1a /ia ce ca acleKTa apryMeHTa 06JIMKa NOJUTUYKOT PEXHUMa,
M3Be/ie KOHAa4YaH Cy/i 0 Be3U 0BOra ca 00JIMKOM BJIaJie, CMaTpaMo Jia Ce Ha Taj
Ha4yMH, Takohe He MOI'y U3BOAUTH HUKAKBU OZ|p>KUBH 3aKJbyuniu. Moryhe je na
TaKBe TeopHje CaMO Haruky jeJJHOM UJIK J[PYTOM pellery, ajld CY UCTUHCKU
JIMIIeHe yTeMeJ/beHa y UICTOPHjCKUM YHbeHUIaMa, jep HUTH Ce MOHAapXHja MoXKe
OKapaKTEePUCTH Kao ay TOKPATCKHU 0BJIMK MOJUTHYKOT PeXUMa, OJJHOCHO TaKaB
06JIMK BJIaZlaBUHE KOj HEMHHOBHO CTBapa UJIM 0JjpKaBa aTMocdepy AUKTATYpe
H0je/IMHIIA UJIH Y2Ke TPYyTIe Jby 11, HUTH ce peny6JIMKa MOXe CMaTpaTH 06JIUKOM
BJIaJlaBUHE KOjU OM TeHEpPHCA0 UJIM O/IP3KaBao CTalbe Y KojeM BJaja BehuHa,
6e3 063upa JAa v Ta BehrHa BJaJia nocpeiHO Uiu HenocpeaHo (Cy6oTuh,
1997: 238).

MoHapx#uja Koja JAaHac MOCTOjU Y CaBPEMEHOM CBETY, OJJHOCHO JIp’KaBa y
K0joj MOCTOjU MOHAPXUjCKU OBJIMK BJIaJlaBUHE, C 063UPOM Ha TO Jla Cy 06JIUK
BJIaJlaBUHE U 0GJIMK MOJUTUYKOT PEXHMA /BA OJICEYHA U 0/|BOjeHa UTaka,
MO3Ke, aJIh He MOpa, y T0/[jeTHAKO0j MEPH Kao U penyO6/IMKa, UMaTH MeXaHUu3Me
Y [I0JIyTe BJIACTH KOjU Cy rapaHIi{ja IOCTOjaly U OCTBAapUBaKY IEMOKPATCKUX
HaveJia (Cy6oTuh, 1997: 239).

CmaTpaMo fja 6u faHac 610 HeMoryhe BoAUMTH pacnpaBy y npaBly CyNnpoT-
CTaBJ/balba MOHAPXOBe BJIACTH MpaBUMa Hapo/a, Kao UITO je TO 6MO cay4aj y
MepUOAY allCOJIy THe MOHapxHje. AKO TOCTOje IoMepamwa y TOMe MPaBLY Y CMUCJTY
BpPCTe, Kao U BeJIMYMHe [IpaBa KojuMa jeZjlaH 0/; 0Ba Cy6jeKTa pacroJiaxe, oHJa
je HecOpHO Jia ce UCTOpPHja OJiBUja y NpaBLy CTaJHOT OCUIIamka oBJalihewma
MoHapxa (Cy6oTuh, 1997: 240).

Tako ce, kao pyuMep jeJHOT HOBOT TUIlIAa MOHApXHje, HABOAU MOHapXuja Koja
nocTtoju y HopBelkoj. ¥ ToM cucTeMy MOHapX, yMecTo fia 6y/ie paBHONIpaBaH
ca napJlaMeHTOM, OH je ’beMy NO0TUYMIbeH. MoHapx Ty HeMa IpaBO CaHKLUje
Hero caMo IpaBo BeTa, N1a, ¥ aKo je 3a caBJahuBame TakBora BeTa NOTpebHO
BUIIIe BpeMeHa Hero 3a caBJjlahuBame BeTa NpeJceJHUKA penybrKe, UIaK
je Moryhe fa napJiaMeHT OJi1y44 U MUMO BoJbe MOHapxa. Takobhe ce y oBome
CHUCTEMY NapJaMeHT OKYIlJba U pacnyluTa 6e3 oJJilyke MOHapXxa, 360T yera
je MmoJ102Kaj oBaKBOra MOHapxa CJMYaH I10J102Kajy HacJIeAHOT NpeAceHUKA
peny6suke. [los0>aj oBakBora MoHapxa ce pasJHKyje Y 0JHOCY Ha I0JI0Xaj
MoHapxa y EHrznieckoj o rome mwto y EHr/ieckoj BjacT MOHapxa HUje yMambeHa
HETO je Mpeljia HAa MUHUCTPE, J0K je y HopBelllkoj oHa yMaweHa (JoBaHOBUh,
1990: 256).

Taxko ce mokyaju ogpehuBama jeHOT 06/1MKa BJ1aJJaBUHE KA0 CaBPIIEHU]ET y
O/IHOCY Ha JIPYTY TEUIKO MOT'y MOTNYHO ¥ HEOCITOPHO U3BecTH. CTaB MO KojeM
6 ce jejaH 0GJIMK BJIalaBUHE CMATPaOo MOTHYHO ¥ HECIIOPHO GOJBUM Y OTHOCY
Ha JIpyTH, CMAaTpPaMoO TELIKO OJIP>KUBHUM, jep MPeJHOCTH Koje jeJlaH 06JIUK

157



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | 5Poj 69 | F'ognHA LIV | 2015

BJIalaBMHe CO60M HOCH, MOTY GUTH NPeJHOCTH y je/JHOj [p>KaBU, aJik He U Y
JIpyToj. Y Ipyroj p>kaBu je MoTyhe J1a yipaBo TaKBe KapaKTepPUCTHUKE, Koje 61
y HEKOj ApyTroj 61Jie NpeHOCT, 6yAy Y CTBapHU CMeTHA JIP>KaBHOM je JUHCTBY U
ocehajy mpunaHOCTH je1HOj Ap>kaBu. Ha mpuMep, y BUIlIeHAIIMOHAJIHO] IP>KaBU
TEIIKO Jla MOHAapXUja Moxe OUTH HajIOrOJHUjU HA4UH BJlaZlaBUHe, C 063MpOM Ha
TO Z1a 6 Ce HaIl¥ja K0joj MOHapX He puna/a ocehasia 3anocTaB/beHOM, U MUTabe
je KoJIMKO 64U NpUnaJHUIM Hallkje KOjoj MOHapX He MpUMNa/ia, 3aucTa MorJie a
TAKBY JIp>KaBy CMaTpajy CBOjOM, UJIK OHOJIMKO CBOjOM Kao Ka/ia 61 MOHApX 610
HCTe HALJMOHAJIHOCTH Kao U OHM; MaJla MMa v IpMMepa ia Cy U HeKe 0] TAKBUX
Jip>KaBa Jy>Ke TpajaJie, Kao IITO je cay4aj ca AycTpo-YrapCkoM MOHapXHUjOM.
Y cBakoM cJy4ajy, 06JIMK BJaZaBuHe he 3aBUCUTH 0[] HallMOHAJHOT cacTaBa
CTAaHOBHUUITBA, KYyJTYpPHOT HUBOA HeHUX rpabhaHa, mpuBpesHOT pa3Boja,
reorpadckor IoJioxaja u cBera ocTaJIor, aJld Ce ONeT HUKAaKo He 6U MorJa
HM3BECTH HEKaKBa TpajHa AePpHUHUILH]ja 10 KOjoj OU AprKaBaMa, ca U3BECHUM
ersakTHO oApeheHUM MmapaMeTpuMa NPUBPELHOT, APYILITBEHOT, KYJTYPHOT
Y CBAKOT Jpyror pa3Boja, BUIlle 0AroBapao jeJjaH, yMeCcTO Jpyror o6JuKa
BJagaBuHe (Cy6otuh, 1997: 237).

OniuTa KapaKTepUCTHKA U/ieje MOHapXUje 61 6UJ1ay TOMe IITO PeKO NojeAUHLA
KOjM je Ha BJIACTH, U/leja MOHApXHWje oJM4aBa je [JUHCTBO Hallkje, Ca ’bOM U
Jp>KaBe, a UNHEHHULIOM /la je MOHAPX J0’KMBOTHO Ha MecTy 1eda Ap:kaBe, ujeja
MOHapXxHje oJiM4yaBa KOHTUHYUTET JIp>KaBe U kbeHOo Tpajawe (Cy6oTuh, 1997:
235). JeAMHCTBO Jp>KaBe je y MOHApPXHUjU OJIMYEHO KPO3 jeAUHCTBO Cy6jeKTa
meda apxkaBe y MoHapxuju (JoBaHoBuh, 1922: 376). CTaJiHOCT MOHapxoBe
BJIACTH OJIMYaBa CTAOUJIHOCT Jip>KaBe, Koja Tpeba ja 6yjie 6paHa CBUM OGp3UM
Y He3peJIUM MOJIUTUYKUM U APYIITBEHUM IPOMeHaMa, OJJTHOCHO COIhjaITHUM
KpeTawbuMa TaKBe BPCTe 0/ KOjUX IPYIITBO U pKaBa MOT'Y UMaTH BUILIe LITETe
Hero KopucTtu. MoHapxuja uMa 3a/aTak /ia CBOjOM TpaJ UL UjOM U TpajarbeM
06y3/1a KpajHOCTH, Ma KOje BPCTe, NOJUTHYKE T0CeGHO, EKCTPEMHE aciuparuje
Y CTpaHauKe CTPACTU. Y CTalky MOJUTHYKUX CYKo6a U 60pOH, KOjuMa MOXe
CBAKO APYUITBO 6GUTHU OpeMeHUTO y nojeUHUM da3aMa NOCTOjama, caMo
ayTOPUTET KOjU je U3HAJl CYKOGJbeHUX CTPaHa, MOXKe JJOBECTH [0 OJP>KUBOT
komnpomuca (Cy6ortuh, 1997: 236).

MebhyTuMm, Moryhe je rOBOPUTH U 0 HEKUM €J1aOOCTHUMA, OJLTHOCHO HeJj0OCTalMMa
MOHapXHje, a 0J1 Haj3aHAYajHUjUX KOje ce 0OMYHO HaBO/ie jecy Jla ce MOHapX
ocMaTpa Kao NpOTHUBTEXKa HAPOJY, jep je U3BBOPHO Cy6jeKaT UCTe MOJIUTHYKE
CHare Kao U HapoJ. 3aTUM, U YMbeHU11a, 1a MOHAPX /10J1a3U1 Ha [IPeCcTo HacjeheM,
6e3 063upa Ha lberoBe JIMUHE CIIOCOOHOCTH, KOje HeKa/ja MO /ja U He MOT'y 6UTHU
TakBe /1a he OH GUTH Yy CTamwy /la Ha HAj60J/bU HAYUH 06aB/ba GYHKIHjY Lieda
JpKaBe, a ¢ 063UPOM Ha TO Jla He MOCToje JierajiHe MOryRHOCTU 3a HeroBy
CMeHY, oH he Kao TakaB JJ0’>KMBOTHO OCTAaTU Ha MeCTY lieda JpKaBe. McTo Tako,
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MOHapXHja ce HEKa/ja MOKe I0jaBUTH U Kao 6paHa HallpeTHUM NPOLEeCUMa, a Y
CUTYyaIllWjy KaJla HeI0CTajy JieraJiHe MOryhHOCTH Zia 6U ce caBJjiajjajie 6paHe Koje
TaKBHUM NpOIleCMMa 0CTaB/ba MOHAPXHja, oHa he ce Ta/la HECIOPHO MOjaBUTHU
Kao CcHara Koja CToju Ha ny Ty pa3Boja gpywTsa (Cy6oTuh, 1997: 236).

C apyre cTpaHe, KaJia ce paju 0 peny6JUI1d, OHO LITO CY CJ1aboCTU MOHApXHUje,
HCTOBPEMEHO MOTY GUTH TPEHOCTH Peny6JIMKe, a1U CBe TO OTET Ca 3aIPUIKOM.
Haume, kao npefHOCT peny6JIHKe Ce UCTUYEe 1eMOKPATUYHOCT TAKBOTA 00JIMKA
BJIa/IaBUHE, KOja Ce OIJie/la y YU eHUIIH [ja IUYHOCT NpeJceJHUKA penyo6/rKe
HUje oapeheHa ycTaBoM, Tj. ia ce CBAKo JiMIe 0/ oZipeheHrM ycioBuMa Moxe
KaH/JUJ0BaTH 3a meda ApiKaBe, a 0J] HAPOJHE BOJbe 3aBUCH KO he 6UTH M3abpaH.
Tako f1a mocToju MOryhHOCT Jja HEKO 360T CBOjUX U3Y3€THUX CIIOCOGHOCTHU
6y/ie 13abpaH Ha MeCTO NpeJice/lHUKA peny6JnKe, 0/ yera 64 1 Jpy1ITBO Kao
1eJIMHA OH/la UMaJIo KopUucTH. U ieja penmyb6JiMKe Koja ce oryiefia y u360pHOCTH,
CMEeHhUBOCTH U HECTAJHOCTH JIMYHOCTH Ha MeCTY NpeJicelHUKA peny6JnkKe,
omoryhaBa cTBapamwe aTMocdepe y K0joj je APYIITBO OTBOPEHHU]e 32 MOJiepHe
Y Hallpe/JlHUje TOKOBe, 3a IPOMEHE KOje Cy pEeBOJIYLIMOHAPHU]je U LeJIUCXOJHU]e
3a Jip>kaBy U ApywTBo y uesauHu (Cy6otuh, 1997: 237).

MehyTum, dneHuIe HECTAJHOCTH, CMEH/bUBOCTHU U IPOMEHE, KOja KapaKTe-
pully peny6JIHKY, a ycJie/i KOjuX ce Ka0 HEMHUHOBHA MOCJIeIU1IA M0jaBJbyje
OTBOPEHOCT 32 HOBE H/Ieje, MOXKe Ce IPETBOPUTH Y CBOjy CYHPOTHOCT, TAKO
Jla Y TaKBOj AP>XaBU MOT'y /Ia HACTyIle POMeHe Koje Cy LITEeTHe — IpOMeHe
ycaen kojux he ApyuITBO Kao LieJIMHA OUTH 3ayCTaBJ/beHO ¥ CBOM Pa3BOjy HUJIH
yCMepeHO y NpaBIly KOju He BOAHM HANIPETKY, HEr0 Ha3ajoBamwy ApywTBa. CBe
je To Mmoryhe ¢ 063MpoM Ha TO Jja y peny6JIMIyd He TTOCTOjM HMHCTUTYIIH]ja Koja
cuM60JIM3yje CTAaJIHOCT, KOH3epBAaTHBU3aM U TPAaAHUIUjy U Koja OU 360T THUX
CBOjCTaBa, CBe MPOMeHA yCBajaJia M0JIaKo U Ha Ay»H BPEMEHCKHU NepHuo/. Y3
CBe TO, YNHUJIAI] KOjU Ce, Y CMUCJIy ay TOPUTETA y CIy4ajy MOJUTUUYKUX CYKO6a
MO3Ke Y3JIUTHY TH U3HaJ, CYKO6JbeHUX CTPaHa Pajiv poHaJIaXKekha pa3yMHOT
KOMIpOMHCa, y peny6./innu He noctoju (CyboTtuh, 1997: 237).

Tako fa, uMajyhu y BUly JO)KMBOTHOCT MOHAapXOBe BJIACTH, KOja HECIIOPHO
CMMO60JIM3Yje Tpajatbe Ap:KaBe U Hallyje y 04HOCY Ha epeMepHOCT MOJUTUYKUX
CyKo6a W JpylITBEHUX KPU3a, Koje ce y oapeheHuM pasama kuBoTa ApKaBe
Kpo3 oapehbeHe dopMe yBek U CByT/e M0jaBsbyjy, Moryhe je na je MoHapXxwuja,
ca No3ulMje OBUX apryMeHaTa, Y CTaly Jla Te CyKobe saklie npebpoau. Ay,
HapaBHO, 0Ba YWIbEHHIIA HE MOpa OUTH KJbYUYHHU pPasJior 3axBasbyjyhu koMe he
MOHapxHja NpeXUBeTHU Npe penyo6inkKe.

HakoH cBHX OBUX apryMeHaTa, Kao U peJIATUBHOCTH BPEJHOCHUX CY/0Ba O
OBHMMa, IOCTaBJ/ba Ce NUTAE, Yy YEMY je 3aUCTa CYIITHHCKA Pa3/IMKa y 0HOCHMA
n3Mehy MoHapxuje ¥ penyGJIMKe, U Y UeMy Ce MOTY TPaXKUTH NMPEHOCTH,
O/IHOCHO HeJI0OCTALH jeJHOT UJIM JPYTOr 00JIMKa BJIalaBUHE?
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[leslokymHa MCTOpHja ipKaBa yKasyje Jla He TOCTOjU U/leaIaH 00JIMK BJIa/[aBUHE,
Kao U Jja f[ob6pe UJIH Jiollle 0COOHHE MOCTOje ¥ CBAKOM OOJIMKY BJIaJlaBUHE
(MuxajnoBuh, 1996: 217). 3aTo je nUTakbe MOHApPXHje UJIU peNnyBIIHUKe jolT O
aHTHUKe akTyeJsHo ( Strohm, 1922: 1, npeBeo C.A.).

Anu, ako ce Unak Tpake pasJ/io3u 3a UJM POTUB, OH/IA, U3 CBEra HaBeJleHOT
NPOM3UJIA3H Jja Ce CBU PA3JI03U Y KOPUCT pPeNnyGINKe U MOHApXHje MOTY
MOJIEJIUTH Y HEKOJIMKO I'pyTa.

[IpBY rpyny 4YMHe OHU apTyMEHTH KOjU Ce 3aCHUBAjy Ha YUMIbEHUIIU Tpajatba
jeTHOT UJIU PyTOr 06JIMKa BJlaJIlaBUHE, [1a Ce HA OCHOBY TOTa U3BO/IM 3aKJ/byYaK
0 KOH3epBaTUBHHjEM UJIM HallpeJHUjeM OOJIUKY BiaJlaBuHe. MehyTum, o6a
06J1MKa BJIa/laBUHE NTOCTOje [OCTA AYTO, MUTAbE je KOjU je 00JIMK pe HACTAo,
Te CMaTpaMo a 61 GUJIO IPUJIMYHO NOBPIIHO oApehrBame NpUXBaT/bUBHjET
006J1MKa BJIa/IaBUHE 110 0CHOBY OBOT KpUTEpPUjyMa.

Takobe, apryMeHTe MPOTHB MOHApXHje KOjU Ce CBOJIe Ha YMHbEHUILY /1a MOHAPX
vMa Beha oBJsiamhemwa o1 ocTasnux, a ja Ta oBJanihewa f06uja mo pohemwy, Takohe
He MO>XeMO CMaTpaTH HeIOCTAaTKOM HJIM c1aboInhy u/ieje MOHapXUje Y O4HOCY
Ha Ujiejy penyo6JivKe, jep y CaBpeMeHHUM Jip>KaBaMa MOHapX HU popMaJiHo,
HU QpaKTUYKHU HeMa BesiMKY BJacT (Buj. Jlykuh, 1995: 313). Kazga ce nuiie o
npaBUMa Koja 6pUTAHCKU CyBepeH MMa, HaBOJAH Ce Jla Cy TO ImpaBa Jja oy/e
KOHCYJITOBAH, IPaBo [ja XpabpHu U IPaBo [ja OTIOMUIbe, 0JJHOCHO aHaIM3upajyhu
IpaBa Koja 6puTaHCKa KpyHa UMa 10 YCTaBY, Y TEOPUjU Ce HaBOA U Zia GpUTaHCKa
KpyHa M Yy CTBAapHOCTH U He YMHU HUIITA BUIIIe O/ Tora. 300T CBera oBora ce
rnctuye a je bputanuja Beh peny6sinka (Martin, 1937: 46 — npeBeo C.A.).

JlakJie, BJIaCT KOjy MOHApX JaHac MMa je TaKBa Jia ce HA y KOM CJy4ajy He
paju o BJIACTU Koja 61, Kao HeKa/ja, 6uJia MPOTHUBTEXKA HAPOAY, HEr0 ce paju
0 BJIaCTU ca oApebeHUM HHrepeHLMjaMa yIJIaBHOM popMaJiHe MPUPOJE,
KoOje KpyHU oMmoryhaBajy o6aB/bame QyHKIMje Y HajHyKkHUjeM 06uMy. Taj
6U ce MPUTOBOP MOTao U3HETH 3a BpeMe alcoJyTHE MOHApXHje, aJu 0J Kazja
y CaBpeMeHUM JprKaBaMa TakBa ¢popMa MOHapxXHje BUlle He NIOCTOjH, OHAA
HY TaKaB apryMeHar Bulle He cTOju. lllTa Bullle, y caBpeMeHUM JAp>KaBaMa
npejceHUYKOT CUCTeMA, IpeiceAHUK peny6irKe UMa MHOT0 Behy BJ1acT HEro
MOHapx. AKO ce yrnopejau BJACT NpejceJHUKA penybiuKe y npeceHUIKUM
Jip>kaBaMa U BJIaCT MOHapXa y CKaH/MHAaBCKUM Kpa/beBHHaMa, 1a U ca Biamhy
MoHapxay Bennkoj bputanuju, Buaehe ce a je npeace JHUK penyoJUKe MHOTO
BUIIIEe YKJ/bYYEH ¥ CTBApPHO QYHKIIMOHUCAKe MMOJUTHUUYKOT XKUBOTA ApKaBe, /a
MYy je Her/ie IpenylTeHo IPaBo yIpaB/bakha CHAXKHUM II0JIyraMa BJIAaCTH, Kao
Y [1a y HeKMM CUCTeMHMa MMa IPUJIMYHO jaK [10J107Kaj Y 0LHOCY Ha oCTaJle iBe
BJIacTH. TaKo Jja ce HU YMIbEHHUIIA BeJIMKMX MHTepeHIIMja KpyHe He MOKe BUllle
CMaTpaTH apryMeHTOM Ha OCHOBY Kojer 61 ce U3BOAUJIU CYyL0BU O IPeJHOCTHU
jeqHOTr UM APYTOr 06JIMKa BJlaJjaBUHE.
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W Ha kpajy, mocToju Tpeha rpymna pasJiora, KoJ KOjux ce JOHEKJIe U jeJUHO MOXe
npoHahu cTBapHa passiuka u3Mehy MoHapxuje u peny6J/uKe. JeiHa pa3iuKa
ce TUYe CYILITHUHE, 10K Ce pyra Tu4e ¢popme.

CymTUHCKA pa3JIMKa je y TOMe IITO Y MOHAPXHUjU IOCTOjU IPUIMYAH UEeHTUTET
jaBHUX U IPUBAaTHUX UHTepeca MoHapxa. /lakJie, jaBHa BJIacT ce HacJiehyje,
OJIHOCHO HacJiehyje ce 0J103aj MOHapxa ca CBUM IpuBMJeryjama. Jloayiie, oBo
HacsJehuBame ce He MOKe BPLUIUTH NojeJUHAYHUM aKTHUMa NPUBATHONPABHOT
pacrnoJiarakba Hero je oHO npeZiBUheHO caMo yCTaBOM M 3aKOHOM (JoBaHOBUN,
1936: 207).

MebyTuM, oHO ITO Tpeba y Be3u ca OBUM NOMEHYTH je Aa Taj UJEHTUTET
MHTepeca He 3HauM alcoJyTHY €J0604y, HU ¥ HAUMHY CTULakba BJIACTH, HU
y HauMHYy OZJHOCA NpeMa TOoj BJIACTH, jep je HAUMH Ha KOjU ce Ta BJIACT CTUYe
y NOTIYHOCTHU PeryjaucaH yCTaBOM, a HAUMH HEeHOT BplLIeka, Kao U YOIIITE,
[10JI0Kaj MOHApXa KOjU MPOUCTHUYE U3 yJIOTe HOCHOLIA BJIACTH, YOIIIITE He 3Ha4YU
[la OH HUje y 06aBe3u /la IOUITYje YCTaB U 3aKOHE, IOLITO Ce IPUIUKOM CTyTamba
Ha npecTo 1 popMaJiHO 06aBe3yje Ha MOUITOBak€e ycTaBa U 3akoHa. Ciobosa
KOjy MOHAapx UMa, 3Ha4M CaMo /ia je OH HeOATOBOPAH y KPUBUYHO-IIPAaBHOM U
HOJIMTUYKOM cMHUcTy (JoBaHoBuh, 1936: 208 - 209).

OBa HEO/ITOBOPHOCT MPOM3HUJIA3U U3 YHIbEHHUIIE /1a je MOHAPX, TOpeJ] Hapo/Aa,
jeAUHU YCTaBHU YMHUJIAL, OLHOCHO cybjeKaT Bpllewa BjaacTu. Tako ga 6e3
0063Mpa Ha pasJioTe OBe HEOATOBOPHOCTH, Koja je y oapeheHoj Mepu nocsieauia
HY>KHOCTH YCJIOBA Bplliekha BJACTU MOHAPXa, a KOja je y3 CBe TO KPO3 UCTOPUjY
6uJia MHoro Beha (jep je Heka/ja yKJ/by4yrdBaJia U HEOZOBOPHOCT Y MOpPaJIHOM
CMHCJY), KaJla ce paau 0 caMoM GyHKIIMOHHUCAKY 06a 06JIMKa BJIajJlaBHUHE,
UJEeHTUTET jaBHUX W NMPUBATHUX UHTepeca, U GOpMaJIHO ¥ MOHAPXHjU, Y
oznpeheHoj MepH NOCTOjHU, 32 PAa3/JIUKY OJf peny6JHKe, [1a je NUTakbE [a JIU je 0BO
LITETHO 3a APXKaBYy, UJIM je 4ak U3 oapeheHux pasJiora fo6po ga y oapeheHoj
MepH y JIMYHOCTHU leda AprKaBe NOCTOjU OBAKBO jeJUHCTBO MPUBATHUX U
jaBHUX MHTepeca (JoBaHoBuh, 1936: 207-209)?

KakaB he 6uTu ofHoc meda gp>xkaBe npeMa Jp>KaBU U jaBHUM UHTepeCUMa, U
KOJIMKO he OH CTBapHO GUTHU y CTay U XTETH Jla YUYUHU HELITO KOPHUCHO Y TOM
CMUCJY, y IPAKCH je MUTamwe? Y UCTOPUjHU je OUJI0 pa3HUX cayvajeBa. Tako y
oapeheHUM AprKaBaMa, HUje paBJbeH 6alll Haj60/bU 360D, Y CMUCIY Jja HAPOJ,
cMaTpa/iaje jejHa JMYHOCT NOr0/iHa 3a Ty PyHKLH]Y, a /ja Ce HAKOH Tora oKaxe
Jla Ta IMYHOCTU WJIM HeMa CIIOCOGHOCTH, UJIM HUje MOTHUBHCAHA /la 32 jaBHU
WHTepecC yYUHHU cBe Haj6osbe. Ca OBUM OTHA/Aa U NPUTOBOP /la MOHapXUja Huje
Jlobap 06JIMK BJIaZlaBUHE 3aTO IITO Ce HAPOJ, Y H0j He TMTA KaKBa je JTUYHOCT
MOHapX, ¥ 360T Tora Ha NpPecTo MOe CTYNUTH U HEKO KO HeMa KBaJIUTeTe
3a o6aBJsbambe Te GYHKIIH]e, jep je OUJIO ciaydajeBa Jjla U y penybJuKamMma CBU
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npejceJHULM HUCY NO/JjeJHAKO YCIEeNHO 06aB/balid TY QYHKIHU]jY, HAKO CY
O6upaHu oJf HAPOJa, U HUCY JOIJIHU Ha BJIACT 10 OCHOBY YMibeHUIle pohemal Ca
JpyTe CTpaHe, y MOHApXHjaMa je HeKa/ia Taj MJAEHTUTET jaBHUX U IPUBATHUX
HHTepeca MOTUBHCA0 MOHApXa /Jia 3a [ip>KaBy ypaju Haj6osbe Moryhe, anu
HeKaJia To ¥ HUje 610 cay4aj. Tako Aa, u3rje/1a, OHO LITO je Haj6UTHHU]je, TO HUje
caMa YMibeHHUIIa CTULaja jaBHOT M IPUBATHOT UHTEpeca, Hero ynpaBo NUTambe
y KakBoOj he ce 1MyHOCTHU MOHapXa cTehu npuBaTHU U jaBHU UHTepec. Kao mTo
HU peny6JIMKa, 0JJHOCHO caMa YUibeHHUIla BOJbe HApOoJa, He FapaHTyje u3dop
HajIoTO/{HU]je JIMYHOCTHU. YIIPaBO Hajpa3JIMYUTUjU IPUMEPU KPO3 UCTOPUjY
npe/iCTaB/bajy OKA3 YHbeHUIlEe /1a caM MOJUTUYKHU M0J0%Kaj U $opMasiHo-
IpaBHe UHIepeHLUje HUCY J0BOJbHA rapaHliyja YCIeIHOCTH Bohemwa ApxKaBe
on cTpaHe meda gpxxkaBe. CMaTpaMo a HU 0Ba CYLITHHCKA pa3JiMKa He HYAU
0/ITOBOP HAa MU Take 0 IpeJHOCTUMA jeJHOT O/1 0Ba JiBa 06JIMKa BJ1alaBUHE, HETO
0CTaje, la MO /ja UIaK HajBUIIIe 3aBHUCU O/ caMe JIMYHOCTH eda JpKaBe, 6e3
063upa Ha 06JIMK BJIaZlaBUHE KOjUM je ip:KaBa OpraHU30BaHa.

®opmaJsiHa pasiuka usmehy ujeje peny6/rMKe U MOHapxuje 61 61Ja y TOME IITO
Ce 4YeCTO UHCTUTYIUjU MOHAPXHje NpHUIaje MUTCKO, UJIM YaK U BEPCKO 00eiexje.
OBo 06esiexje je y Be3U ca YUHEHULOM CTAaJHOCTH U JO’KUBOTHOCTU MOHApXa,
IITO ce MouCcTOBehyje ca HEYMM BEUHUM U HEMPOJIA3HUM. Y3 TO, ¥ PA3JIMUUTUM
¢dbaszama ucTopuje, KpyHUCalhe MOHapXa je 4ecTo 61O, a U JlaHaC Herje jecTe,
BEPCKH 00pe/i Koju ce 06aBJba y3 6J1aroC0B BEPCKUX BEJIMKOJOCTOJHUKA, UJTH
je BpJIo 4eCTO Yy HeKUM Jip>)kaBaMa QyHKIHja 60rocayKemwa y HajTellboj Be3u ca
moJiokajeM MoHapxa. CBeCT 0 MOHAPXUjH Kao U/ieju, Toce6GHO aKo 0OHA MOCTOjH,
WJIM je IOCTOjaJsia Ay Ke BpeMe y ofpeheHoj p>KaBy, MoKe GUTH [,0CTa CHAXKHA,
NPBEHCTBEHO y CMUCJY HeHOT 3Hauaja, HopeKJia, Be3aHOCTHU 3a TPaJULIH]y,
yTeMeJbewa y BepH (ynop. JopaHoBuh, 1936: 223).
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MONARCHY OR REPUBLIC

Summary

There is no unanimity or common opinion on the issue which form of government
is more progressive, advanced and beneficial for the society: monarchy or republic.
It is beyond dispute which of the two forms of government was created first; yet,
both forms of government have indisputably sustained significant changes in the
course of their historical development. Anyway, in contemporary monarchies, the
role of the Monarch is largely ceremonious. Notwithstanding all the advantages
and disadvantages of these two forms of government, the author is of the opinion
that the most prominent difference in the operation of the monarchy and the repu-
blic lies in the fact that the private and the public interests of the monarch largely
coincide, which may not be the case in the republican form of government. Besides,
citizens frequently associate the concept of monarchy with some unrealistic (almost
mythical) features and imagery.

Key words: monarchy, republic, form of government, historical changes, public
authorities, removability and electivity.
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KPH3A PYHKIIHUJA IIOJIMTHYKHUX IIAPTHJA

Ancmpakm: /[luc)yHKyuoHa1HO napmujcko des08arbe 3HA4AjHO ymuye
Ha cnopocm deMoKpamcke KOHcoaudayuje dpywmea u YKYNnHo ycno-
pasarbe dpyumeeHo-noAumuvKkoe paszeoja. Aymop noaasu 00 cMarbeHoz
penpe3eHmamugHo-ynpas/ba4ko2 kKanayumema noAUMUYKUX napmuja y
mpaH3uyuoHoj Cpbuju u pazmampa 2a noMohy KAACUYHUX, ONepamueHuUx
¢dyHKyuja noaumuukux napmuja. Kpuza kaacuvyHux gyHKyuja nosu-
muukux napmuja y Cpbuju deau ucmy maksey cyd6uHy y cagpemeHuM
8UWENApMUjCKUM NOAUMUYKUM CUCMeMUMd, aAu hapmujcka Kpusa kod
Hac je daseko usowmpeHuja u odpeheHa npomuepeyHuM U3a308UMA
mpaH3uyuoHoe nepuoda. Jeaosarse noaumuukux napmujay Cpouju daeko
Jje 00 ouekugaHux objekmusHuUX cmaHdapoa, a 6es efpekmusHuUx nocmueHyha
Y penpeseHmayuju uHmepeca dpywmaa U 0Cmeapusarsy jagHuX noAUMuUKa.

KmyuHe peuu: ¢ynkyuje napmuja, penpesenmayuja, kpusa pyHkyuja.

1.¥YBog,

[TomvTUYKe napTUje Cy OCHOBHU, ONLITH, YHUBEP3aJHU, TPAJHU U KapaKTe-
pUCTUYaH OGJIMK MOJUTHUYKOr OpraHu3oBama ApyliTBa nomohy kora ce
OCTBapyje penpeseHTalyja ApyLUITBEHUX UHTepeca U nNoTpeba U, Ha OCHOBY
Tora, popmysianuja v cipoBohere jaBHUX NOJUTHKA. OHe Cy 3a ca/la OCHOBHU U
HajBa)KHUjU NOJTUTUYKU CYyBjeKT Na ce, CTOra, 6e3 lbUX HE MO>Ke HU 3aMUCTUTH
IJ1ypaJIMCTUYKaA CTPYKTYpa APYLITBA HUTH KOMIIETETUBHHU KapaKTep M0JIH-
THUYKOT U U360PHOT CUCTeMa. AKCUOJIOLIKH [10J1apu30BaHa pa3MaTpaa, 6uJio
Jla Cy alpUOPHO UJIK 06jeKTHUBHO 3aCHOBAaHa, IpeHarJallaBajy N03uTHUBHeE,
OZJHOCHO HeraTHBHE JONPHUHOCE MOJUTUYKUX MapTHja. APUOPU HeraTUBaH
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** Pajnjepeasii3oBaHy OKBUPY pojeKTa “‘YckaahuBame npaBa Cp6uje campaBoMm EBponcke
yHHUje, Koju puHaHcupa [IpaBHU pakyaTeT YHUBep3uTeTay Humy, y nepuoay ox2013-2018
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OJIHOC TIpeMa NOJIMTUYKUM [TapTHjaMa ancoJlyTH3yje caMo JIolla UCKYCTBa U
perpecuBHe QyHKILHje NOTUTHUUYKUX NAPTHja U HA Taj HAUUH U3BOAU NECHMHU-
CTUYKHU aKCUOJIOLIKY 3aK/by4dak. M IO3WTHBHE U HeraTUBHe Nepleniuje noau-
THUYKUX IAPTHja Cy UCK/bYUUBE jep He carjie/[aBajy 06jeKTUBHO APYLITBEHY U
NOJIMTUYKY CTBAPHOCT Y OJJHOCY Ha y30P-MO/ieJl UJIU IPETIOCTaB/bEHY CAUKY
JleMokparuje. Kao mto caBaka nojaBa uma cBoje j06pe 1 Jiollle CTpaHe UCIO0Jba-
Baiba, TAKO Ce U NMOJUTHUYKE NapTHje, Kao U MOJUTHKA YOILITE, 1aTOJ0TU3Y]y.
Kao mto ce 1 moIMTUYKe UHCTUTYLIMje KBape U U30Ma4dyjy Y OJHOCY Ha CBOj
HOPMaTUBHO-AOKTPUHAPHU HJeaJl, TAKO U NMOJUTHUYKE [TapTHje UMajy CBOje
CHUCTEMCKe, H/leoJIouiKe abepanuje. BulenapTHjcKU 1eMOKPATCKU CUCTEM je
caMo jeJiHa O/ OllepaTUBHUX MOI'yhHOCTH JileMOoKpaTcKor ypehewa, MoryhHocT
Koja je 10 caja nokasaJia Behy JIerHTUMHOCT 0/ OCTaJIMX MOJZieJia U BapUjaHTHU
JeMokpaTuje. Mojcuje OCTpOropcKH je MMao BUILle alIPUOPHO HETaTUBHU 0JJHOC
npeMa NOJIMTUYKUM CTPaHKaMa jep je alicoJ1y TU30Ba0 CaMo JIOLIEe EMIIUPHUjCKe
HaJla3e ¥ YOIIITHO UX JI0 allCTpaKTHe reHepasnusanuje (Octporopcku, 1921:
36-38). Po6epT MuxeJic je Halllao BUIlle HETaTUBHUX HET'O MO3UTUBHUX CTPaHa
NOJMTUYKUX NapTHja, yKa3yjyhu Ha TeHAeHLIUjy oiMrapxusalnuje v 1u/iepcke
nepcoHaJ/iM3aliyje Koja He JONPUHOCH JieMoKpaTHuju (Michels, 1990: 317-323).

Y 1uTepaTypu NOCTOjU BEJIMKHU IOMUC KJACUYHUX GYHKI[HMja HOJTUTUYKUX Hap-
tuja (F'oatu, 2007: 57-64) a ocHOB KJacudpuKoBamwa PyHKIMja je pa3JIUYHUT.
Knacuuyne pyHKIUje y OBOM pazy Cy NPUJIUYHO 3HAUEHCKU pefedUHUCAHE U
nojeJHAYHO aHaJM3UpaHe Maja ocTajy y Beh noctojehoj opbutu kaacudu-
Kanuja.

KnacuvHe pyHKIMje HacTase Cy cao6pa3HO NPUPOJU U KapaKTepy ApYyLITBa
y KOMe Cy napTHje HacTajaJjle, aJld caBpeMeHe JpylITBeHe IpOMeHe NpeTIo-
CTaBJbajy peieUHULIU)Y beHe yiore. Kpyusa NoJUTUYKUX TapTHja IPOU3UIA3U
UX 1y6/bKMX IPOMEHA Koje Cy CBOjCTBEHE Py LITBEHOM U NOJTUTUUYKOM KUBOTY.
[IpoMeHHO ce JIUK ApyLITBA U TOJUTHKE Y OLHOCY Ha BpeMe IbUXOBOI HACTajamka,
JIOToZiuJIe Cy Ce IPYIITBEHO-CTPYKTYPHe IPOMeHe U IPOMeHe UHTepeCHO-BpeJ-
HOCHUX NIpedepeHLMja JpyLITBeHUX akTepa. HUucy 6e3 3Ha4yaja HU NpOMeEH/bUBE
OKOJIHOCTH KaKO Ha YHYTpallkheM TaKo U Ha MehyHapoJHOM IJIaHy.

dyHKIMja TOJTUTHUYKUX TApTHja 0 pa3yMeBa KOPUCHY, YCIIELIHY, TOTPe6HY,
WHTEpeCHY AeJaTHOCT KO0ja CJY>KHU HeKOM LIMJ/by KOjU UJie Ka JeMOKpATCKOj
peCnoH3MBHOCTH NMOJIMTUYKOT TOpeTKa ApyIITBa. AKO ce UMajy y BUAY epeKTH
WJIM TIOCJIeiM1ie JleJoBakba NMOJUTUYKHX NapTHja, OHJA Tpeba UMaTH Yy BUAY
pe3yJiTaTe, 0AHOCHO NOCTUTHYNha MOJIMTUYKUX TAapTHja Y HOJUTUYKOM KHUBOTY
JipKaBe, KOju MOT'Y GUTH NO3UTHUBHU UJIU HETaTUBHH, KOjU CY 6J1M3y UJIU [AJIEKO
0/l IOCTaBJ/beHUX LIU/beBa NOJMTHYKe 3aje/JHULle, Pe3y/ITaTH KOju MOpajy OUTH
MepJ/bUBU U BUAJbUBHU. OcHoBHa yJiora noJIMTU4YKHX napTHja Ca CTaHOBHIITA
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CHUCTEMCKE TEOpHje MOJUTHKE jeCTe Male-BHUIIE YCIellHa TpaHcopManuja
JPYLITBEHOT UHTepecay pKaBHe jaBHe MouTHKe. Ca CTAHOBUIITA TOJIUTUYKOT
MHIYTa, NOJUTUYKE MMapTHje apTUKYJIUIIY U pelpe3eHTY]y 3aXTeBe KOju
Jlo1a3e u3 popmaivje rpahaHCKOT, MOJTUTHUYKOT JPYIITBA, a CA CTAHOBULITA
MOJINTHUYKOT ayTNyTa, MOJUTHUYKE CTpaHKe Tpeba Ja o6e36ese MOAPIIKY
peasiu3anuju JOHETHUX NOJTUTHYKUX U JIPXKABHUX OJJIYKa.

2. lIpeucnutuBamkbe QyHKIMja NOJTUTHIKHMX apTHja

OBzie npo6JyieMaTH3yjeMO HEKOJIMKO MoceOHUX QYHKIIMja Koje IPOUu3uIase U3
OIIIITE PeNpe3eHTaTUBHE QYHKIH]je V¥ AEMOKPATCKOM MTOJUTUYKOM CUCTEMY.
[Toce6Ho hemo yTBpAUTH AUCOYHKIMOHATHOCT GYHKIHjA conHjaIu3aIyje,
apTUKYyJallije U arperanuje, KaJ[poBCKe CesIeKLHje, Kao U U/I€0JIOLIKe, OPTaHU-
3aIMoHe, MapJaMeHTapHe U IpaBHOperyJaTuBHe QyHKIIH]e.

dyHKLIUja noaumuyke coyujaaudayuje, oHOCHO QPYHKILHja MOJATHYKOT
ONnHUCMemaBaka U 06/IMKOBaka paljMoOHaJJIHOT U OATOBOPHOT rpahaHCcTBa, Kao
OCHOBHA U NpPOTHOCTaB/beHa QyHKIHUja, TOCEOHO HUje HU 6JIM3Y OCTBapema
CBOje yJiore He caMO y TOCTKOMYHHUCTUYKOj Cp6uju. OBa PyHKIUja ce MOxKe
CMeCTUTH y WPy GYHKLU]y 1eMOKpPATCKeE MOJMTU3aLHje APy LITBA.

[lapTujcku cucteM U MehynapTujcka komnetunuja y Cpbujy, y focasalimbeM
MOKYIIajy JAeMOKpaTcKe KOHCOJMMJaluje, HUcy obe3beaunu ¢popyM JeMo-
KpaTCKOI MOJUTUYKOT CyoyaBaka U NPOMOLMjY pallMOHAJIHOL, OATOBOPHOT,
JleMOKPATCKOT, ZleJu6epaTHUBHOT Mo/ZieJla MOJIMTUYKOT MULIJ/beha, BepoBamba
Y NOHallamwa, a TUMe U oJipeheHor MoJies1a MOJUTHUYKOTL )KUBOTA. JIaTEHTHO
ColLlMjau3alujCcKo /ejcTBO ay TOpUTeTa NapTHjcKor BohCTBa BHUILle ce U3pa-
’)KaBa y UpallMOHAJIHOM OOJIMKY Kao ayTOpUTapHa NpUMapHa MOJUTHYKA
uzeHTUPUKaAIHja.

MaHUIyJIaTUBHO 0GJIMKOBak€ MUII/bEHA U CTABOBA 0 HAaj3HAYajHUjUM IUTa-
BbUMa MOJUTHYKE 33jeJHUIle CTBOPHUJIO je CUMIIMPUKOBaHe MOIJeJie Ha
cTBapHOCT. CJIOKEHU CBET MOJIMTHUKE U TelllKohe MOJIMTUYKOT yIpaB/bakba
3aXTeBajy rOTOBE O/ITOBOPE HaA je/IHAKO CJI0XKeHa BUTAJIHA MUTamka. 3aTO CY
MOJIMTUYKE AP THje 3HAUajHHU TOCPeHUIIU 33 CTBApakbe U Mehathe MOJTUTUUKHUX
CTaBOBA, HA Taj HAYMH NpUbaBJbajyhu, oJHOCHO MOGUIMIIYhH cebU ri1acoBe 6€3
CTBapPHO JIeJIOTBOPHUX jABHUX NIOJIUTHKA. Y6ehrBatbe U MOJIMTHYKA IPoNaraH/ja
Cy OCHOBHHM HauMHH 00JIMKOBaKka NOJTUTHIKUX CTAaBOBA.

Conujasusanujcka u o6pasoBHa GyHKIMja MOJUTHUYKUX MapTHja HUje Hampa-
BUJIA 3HAYajaH UCKOPAK y 0JIHOCY HAa PaHUja, HacjeheHa MoJUTHUYKA UCKYCTBA.
CredeHu o6pasal MUL/beHA, BEPOBakha, 3Hakha M IOHalllaka HUje aleKBaTaH
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U KOMIATUOWJIAH ca l'IOTp86OM n3rpajmbe HOBOI MOJIMTUYKOTI 3HAba U
06JIMKOBakbha AEMOKPATCKOT MOJIMTUYKOTI UAEHTHUTETa rpabaHa.

[TosiuTHYKe napTuje cy MobuanInyhn PpakTopH MOJUTUYKOr MOHallakha
OZITHOCHO NOJIMTUYKe MapTUlunanyje. Yyeuihe by iU ¥ DOJUTUYKOM XXUBOTY,
noce6HO Ha U360pHMa, 3aBUCH He CaMo O/ MepLUNUPAHOT porpaMa MoJiu-
TUYKUX NapTHja, Beh oJ] BelUTHHEe NAapTUjCKOT MapKeTHHIa 0 MOTPe6u LITO
mgper ydyemha JbyIu y NOJMUTUIM. U360pHA M MOCTHU360pHA MOJTMTH3aIH]a
MOJIMTUYKOI MOJ/ba MMa 3a LUJb NO3UTHUBHO MoJesupame rpahaHcKux
nepueniyja npeMa jaBHUM NoJUTHUKaMa. OCHOBHe TeXHUKe MOJINTU3alLUje
MMajy 3a LiuJ/b ay TOJIerUTUMAl 1]y, OJHOCHO KBa3uJeruTUMAaLUjy NapTUjCKUX
jaBHUX MOJIMTUKA.

Couujanusanujcka pyHKIMja NOJUTUYKOT yueha Npeobpasusia ce y MaHU-
nyJaTUBHY QYHKIHjy 06e36ehema nosuTrHyKe nojpiike. pahaHu cBoje cTaBoBe
BUIle pOpMHUPajy Ha OCHOBY OYeKHBamwa U obehama NoJUTUYKUX NapTHja,
a Makbe Ha OCHOBY 06jeKTHUBHOT MCKYCTBa UJIU UJIE0JIOUIKO-IPOrPaMCKUX
peduekcuja. PyHKIMja colMjaiusanuje U MOJUTUYKOr ONUCMeHaBamba
npeob6pasusa ce y yHKIMjy MaHUNYyAal[Mje U U360pHEe MOOGJIU3aIHje, Y KOjOj
je GUTHUjU «IJIaC» HEro CTeleH MOJHUTHYKe MUCMEeHOCTH U palnhoHaJHOT
HNOJIMTUYKOT U3bopa.

[TapTujcka ugeHTUdUKallMja je pe3yJTaT coljHjaju3alujcke OYHKIUje
1 nojpasymeBa ocehamwe npunaZHocTH oApebheHOj NOJUTHUYKO] NapTH]jH,
NpUXBaTambe HbeHUX CTaBOBa, 00/IMKA MOJUTHUYKOT [ieJI0Bama, YK/byYUBakbhe
y BbeHe aKTUBHOCTH, IJIacame 3a lheHe KaHJUaTe U YCIIOCTaB/bambe jacHe
JWCTaHIle IpeMa pyTuM NOJUTHYKUM NapTHjaMa. [lapTujcka ugeHtudukanuja
noJijpasyMeBa NOJUMTUYKY HAaKJOHOCT IJlacaya Koju cebe JyropoyHUje BUAU
Kao nojp:kaBaola ofpehaHe mapTuje, a Koja ce 3aCHMBA Ha KyMyJaTUBHUM
edexTrMa conujanusupajyhux yrunaja. Mehytum, naptujcka upeHTuduKanmja
y MOCTCOLUjaIUCTUYKUM TPAH3UIIMOHUM JIPYIITBUMA, a noce6Ho y Cp6uju, 1o
IIPUPO/U je eMOLMOHAJIHO-UPALlMOHAJIHE UJIH, YCKO IepLUlIMpaHe, UHTepecHe
npupoge. C 063MpoM Ha JUJepCKU KapaKTep NapTHja, NapTHjcKa UJeHTH-
dukanmja ce CyNnCTUTYHUIIE Kao NapTHjCKO JHUJepcKa UAeHTUUKaLM]a,
OJIHOCHO H/leHTHdHKalUja ca BO)OM 0JJHOCHO TepCOHATHUM BPXOM MOJIUTHUKE
naptuje. OBa BpcTa UeHTUDUKALMje YCTAaHOB/bEHA je Ka0 eMOLMOHAJIHO-
VpalloHa/IHa NPUBPXKEHOCT U Auy3Ha JI0jaJIHOCT NpeMa HaJJUCKYCTBEHOM
ayTopuTeTy napTujckor Bohe. Ca Apyre cTpaHe, epuenTHBHO HHTepeCcHa
uaeHTUdUKallMja OrJe/ia ce Kao oYeKHBaHa MaTepHjaJHa KOPUCT, OJJHOCHO
MaTepHjasHo nocTurHyhe.

Apmukyaayuja u azpezayuja IpylITBEHUX WHTepeca, noTpeba, CTaBoBa U
O4YEKHBaka je yCI0B/beHa CTEIeHOM oJIapu3aliyje, OAHOCHO JudepeHHjalyje
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WJIM MHTerpalyje ApyITBa, IPUPOJOM U AYOGHHOM MpobyeMa ApPYyUITBa,
HacJsieheM, MehyHapoJHUM U re0CTPATENIKUM I10JI0XKajeM AP>KaBe, EKOHOMCKOM
CTPYKTYPOM JPYIITBA, MEHTAJUTETOM U NMOJUTUYKOM KYJTYypOM JPYIITBA.
ApTukynauuja v arperainuja UHTepeca y TPaH3UIMOHUM JIPyLITBUMA
npejCcTaB/ba MOCeb6aH M3a30B UMajyhu y BUAY Jla ce paJid O NMpeJsia3HUuM
JPYLITBUMA Y KOjUMa jOIll YBEK OTCTaje pAHUj! HAYWH MULIL/bEHA U HABUKHY TOT
NOHAIIaka U MPeCTaB/ba OTIIOP ONpe/ie/beHUM a HEONXOJHUM IIpOMeHaMa.
[ToJIMTUYKO APYIITBO Y IOCTKOMYHUCTUYKHM JIpKaBaMa jolll yBeK HHje CIOCOGHO
[la U3pa3u 1 yoOJIMYHY OJNUTHYKe 3aXTeBE IpeMa HHCTUTYI[MjaMa O/[1yYUBaha,
HUTH NOCe/lyje palluoHaIHE KPUTEPUjyMe 3a OLleHY JIEFTUTUMHOCTH TaKBUX
uHcTUTYyLnHja. OBa Ipy1ITBA joLT yBEK Ce HaJla3e y OKBUPHUMA NPEATIONUTUIKUX
uJieHTUUKAILMja TpaJUIMOHAJHOT Hacaeha AajieKo 0] MO/IepHOT, PallHOHAJHOT
06JIMKOBama CONCTBEHOT rpahaHCcKor U HTepecHOTr uaeHTUTeTa. OCHOBHA
NPOTUBPEYHOCT U HANETOCT YHyTap ¢popmanuje rpahaHckor gpyutTea Koja
KOYH jaCHe UHTEPECHe arperainuje U MOJUTHYKe aJTEPHATHBE U3paXkaBa ce
Kao UJe0JIoNIKa noJsiapu3anuja usmehy HacseheHe erajsuTapHO-COLHjaHE
ujeosioruje ob6esbehewa OeHedulMja U JHMbOepaSTHO-KANUTAJUCTUYKE
opujeHTalUje palMOHAJIHE OpTaHU3al[hje U TPXKUILIHUX UMIlepaTUBa, uaMmehy
HallMOHAJHOT ¥ rpahaHCKor, KOHPEeCHOHAJIHOT U CeKyJ/IapHor. 360T Tora, MHOTa
MOCTCONMjaJIMCTUYKA APYIITBA HUCY OCTBApUJia HEONXO/IHe paINKaJIHe pe30Be
y OAHOCY Ha PaHHjU MOJHUTHUYKU CUCTEM U COLIUjaTUCTUIKY UJEOJIOTH]Y.

JPpy1ITBO MOpPAJIHOT U BpeJHOCHOT peJlaTUBU3Ma, Hepa3BUjeHO U CUPOMALIHO,
WHTEpPEeCHO HeaubepeHIMPaHOo, UIE0JIOIKHU JUPY3HO U HEMPOPUJIUCAHO,
JPYUITBO «MHPAHTUIHOT KOMOJUTETAa» U MOBHUILEHOT UH/IEKCA HEPEAJHUX
OYeKHBaa - APYUITBO je Koje HUje pedIeKCUBHO U CIIOCOOHO /1a U3Pa3H UJIU
YCBOjU JOMHWHAHTaH MHAWBU/YAJIHHU, TPYIIHU U KOJIEKTUBHU MHTepec. Tako
nudy3HO HepedIeKCUBHO APYIITBO je HeyNpaBJ/bUBO JAPYLITBO.

OcTBapuBake O¢QyHKLUje opzaHu3zayuje esacmu je JiorudyHa GyHKLHja
NOJIMTUYKHKX NIapTHja jep je ’hUXO0B LUJb 0CBajame Jp>KaBHe BJIACTH, 0 HOCHO
Jle/berbe BJIACTU y KOAJULUOHUM Baasama. OBa QyHKIMja IPOU3UJIA3U U3
WJeoJoruje ¥ nporpaMa MoJUMTUYKUX cTpaHaka. CBaka MoJUTHUYKA NapTHja
Tpeba Ja opraHusyje Jp>kaBHy BJACT Y CKJAAAy ca NIPUHLMIIMMA BJaJlaBUHe
IpaBa U IpaBHe Jp:KaBe, IPUHIUNINMa pallMOHaJHe U TpodecruoHaHe Jp:KaBHe
ynpase. llITo ce TU4Ye ONO3ULMOHUX IAPTH]ja, OHE ¥ OKBUPY CBOje MpPOrpaMcKe
opHjeHTall¥je U CTpaTervje ONO3UIMOHOT JleJioBakba GOpMuUpajy ,BAAAY Y
CEeHIM", ITO NpeCTaB/ba CACTABHU Jl€0 HbUXOBE CIIPEMHOCTH Jla ¥ CBAKOM
TPEHYTKY npe3yMe BJajajyhu nosoxaj. [lonutudke naptuje Cpobuje HEMA]jy
3a UJb YIOTpeby MnoJsiyra BJacTH paju OCTBapUBakba NapTHUjCKOT Iporpama,
Beh »KeJie BJIACT MO ce6U y UeMy ce M3parkaBa lbUX0Ba eTaToduUIHMja, 0OJHOCHO
kpaTtoduauja. [laptuje HUCY y PyHKIUjU ip>kaBHE paliMOHAJIHOCTH, OJJHOCHO
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OIIITe YMHOCTH HEro ce JpaBa NapLyja/;IHO UJIHA IOCECUBHO HHTEPECHO
WHCTpyMeHTaJu3yje. Ha Taj HA4YUH ce BpIIKM CTAHOBUTA UHBEP3Uja apTHje U
Jip>KaBe Koja ce ykJalay ¢eHOMeH T3B. IapTHjCKe, IepCOHAJIU30BaHe a YeCTO
Y IpUBaTHU30BaHe AprKaBe.

HacsehejeqHonapTHjcKe Ip>kaBe MMaCBOje IpOTe3akhe U JaHACY IUKY TapTHjCKe
Jp>kKaBe OJHOCHO ujaeHTUdUKalLlMje napTHje U ApxkaBe. OBa cuMbuosa ce
H“3pakaBa Kao NpeBaJieHl|1ja NapTUjCKOT, laKJie TapTUKYJapHOT KpUTepHUjyMa
Ha yIITP6 Ap>KaBHOT U ONLITEAPYIITBEHOr UHTepeca. MeTadopHUuHO, MOXKe
ce pehu - gpkaBa To je Baajgajyha maptuja. [lapTHUjcKo arncosyTH30Bambe
AP>KaBHOT pasJiora 4ecTO Ce M3pakaBa Kao MaHUIyJaluja ApP>KaBHUM U
HallMOHAJHUM WUHTepecuMa, napTHjcka (3Ji0)ynotrpeba Jp>kaBHUX, TOCEOHO
npaBocyAHUX GyHKLMja. [lapTujcka aHecTe3nja NpaBa HAPOUUTO Ce U3parkaBa
Kao ayTOpUTapHa NapTHjCcKa KOHTPOJIa Ha/, paZoM IPpaBOCYHUX HHCTUTY L Hja
a «6op6a NpOTUB OPraHM30BaHOT KPUMUHAJIA U KOPYNILHje» 3a06Hja 06K
NapTHjCKOT IPaBHOT ONYJ/IM3Ma U CIeKTaKy/lapHe eKpaHHU3alije UCTPaXKHUX
KPHUBHUYHUX [IOCTYNAaKa 4eCTO 6e3 NpaBOCHAXHOT CYJCKOT enuJjora.

IlapnamenmapHa @yHKyuja NOJMTUYKUX NapTHja MOXe ce MpoydyaBaTH,
OJIHOCHO NOCMAaTpaTH y /iBa 3Hayewa. [[pBo 3Haueme ce 0JHOCH Ha HeJJOCTaTaK
napJjaMeHTapHe NOJUTHYKe KyJType Kao 006JIMKa U HayWHA NOJHUTHUYKe
KOMYHMKal¥je ¥ apryMeHTOBAHOTI djaJioray apeHHu NOJUTUYKe JaBHOCTH Koja
JONIPUHOCH ie1M6epaTUBHOj IPUPO U TOJUTUUKUX o1y Ka. [laplaMeHTapru3aM
y OBOM CMHUCJIY IPETNOCTaB/ba NapJlaMeHTapHU AyX HHCTUTYLH]ja, a Toce6HO
Ha4MH U NpolLec napJaMeHTapHor AWjaJiora, pacnpas/bakba, 0J1y4YUBama,
nocebHO MapTHEPCKHU oAHOC M3MeDhy pedepeHaTa U onoHeHaTa ofpeheHe
nosMTukKe. [lapsiaMeHTapu3aM y 0BOM CMUCJY U3PaKeH je Ka0 MOHOKPATCKO
O/lJ1y4MBakbe, leMaroruja, NonyJuCcTUYKO JUCKBAaIU(HUKOBabe CTaBOBa 0JIH-
THUYKHMX IPOTUBHUKA, 6e3 Mehyco6HOT noBepemwa Biajajyhe U onosunuoHe
napTuje.

Y Apyrom cMucJ1y, napJaMeHTapHa QyHKIMja NOJUTUUYKUX TAapTHja U3pa)kaBa ce
y eplenyju 03U HOHUPakha 3aKOHOJaBHe U KOHTPOJIHE yJIoTre y II0Jle/beHO)j
Y 6aJIaHCHPAaHOj XOPU30HTAJIHOj NOAEJH BJIACTH. YMECTO TOra, MOJUTHYKe
CTpaHKe y NapJjlaMeHTy (aBOpHU3Yjy WJIM TOJIepUIly WHCTUTYLHUOHAJHY
WHBEP3Mjy Ha Taj HAYMH LITO U3BPIIHA BJICAT I0CTAje JJOMMHAHTHA Y OAHOCY
Ha ipyTre IrpaHe BJIacTH YMeCTO OGPHYTO.

WMajyhu y BUly napjiaMeHTapHY yJIOTy OJUTHYKE CTPaHKe, eBU/IEHTHO je Jia
CcTpaHKe y GOpPMH NMOCJAHUYKHX KJIYyOOBa U MapJaMeHTapHUX 0/160pa BUILe
3aCTymajy y»e NapTUjCKe UHTepece CTAGUIHOCTH BJIACTU WUJIU UHTepece
MojeJUHUX WHTEPECHUX KOTepHja Hero ONIUTHU APYIITBEHH U APKaBHH,
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O/IHOCHO HaIlMOHAJIHU HHTepec. [lapaMeHTapHa peToprKa Ipeobpasuia ce
y IEMArorujy v nonyJjausam.

@yHkyuja uzbopa u cesekyuje kadpoea y mapTHjy U AP>KaBU NPeACTAB/bA jeJHY
0/l HajBa)KHUjUX PYHKIHja NOJUTUUYKUX NapTHja. OHA NPOM3UJIA3U U3 yJoTe
MOJIMTUYKHX aKTepa U cybjekaTa y HOJUTHYKOM CUCTEMY. A Kao HajBaXKHUjU
acnekT oBe QyHKLUje Tpeba ucTahu KpUTepUjyMe U MepuJia Ha 0CHOBY KOjUX
ce BpIIYU ceJieKI[Mja NapTUjCKUX KaJpoBa U eBaJiyalllja lbUXOBUX MOCTUTHYha
y IapTHUjCKOM U NMOJIUTUYKOM >KHUBOTY JAp>KaBe.

Kaza cy y nuTamwy TpaH3uLlMOHe 3eMJbe, a Noce6HO Cpbuja, Tpeba ykasaTu
Ha HEKOJIMKO KapPaKTEePHUCTUYHUX, YUYECTaJINX U I/ICTpajHI/IX Inmponeca. HaI/IMe,
KpUTepUjyMHU HU360pa U ceseKlidje MapTHjCKOr Kajpa BHUIlEe CYy Be3aHU
3a JI0jaJIHOCT, OJTHOCHO MOKOPHOCT ayTOPUTETY NapTHUjcKOr Bohe Hero 3a
Croco6HOCT 06aB/bama PyHKIMje. CAHKIIMOHKCabe KaZpOBCKe 0iT0OBOPHOCTHU
HUje o peheHo BU//bUBUM U MEPJbUBUM pe3y/iTaTUMa y 06aBJ/batby PyHKIIHje,
Beh Bullle CKpUBEHUM pasJ/03MMa YHYTapnapTHjCKe KBa3UJIOTUKe MOJIUTUUKOT
JlesoBama. Tako, CMEH/BUBOCT MOJUTUYKUX KaZJpOBa, NAPTUJCKUX U MOJIHU-
THUYKUX eJINTa HUje YCI0B/beha NOCTUTHyh1Ma y oJHOCY HAa U360pHU ITporpam
1 u3bopHa obehamwa. Ako 64 TpebaJsio eBajyupaTu cBe nocrojehe pyHkuje
MOJIMTUYKUX NapTHja Y TPaH3ULUOHOM IepuoAy, oHJla Tpeba pehu fa je
dyHK1Mja M360pa U cesleKlUje NapTHUjCKUX KaJipoBa HajJ/IolIMje ocTBapeHa
byHKIMja IOJMTUYKUX TapTHja. OBa YHbEHUILA ONlEeT JOBO/IU 10 HecarieJUBUX
nocaeanna. HekoMneTeHTHU U HEJOCTOJHU HOCUOLM NAPTHUJCKUX U IPKABHUX
byHKIMja, Kako y IpodeCcHoHaJTHOM TaK0 U Y MOPaJIHOM CMUCJY, HUCY HU KaJipy
Jla ocTBape Jipyre nNoJMTUYKe, OJHOCHO NapTHUjcKe PYHKIHUje Y TOJUTUYKOM
CUCTEMY, a 10CeOHO ONILUTY perpe3eHTaTUBHY, 0AHOCHO YIIPaB/bauKy QYyHKIH]y.

CBaka MoJIMTHYKa NapTHja ce 3aCHUBA Ha oApelheHoj udeo102uju UIu UAaeo-
JIOLIKOj KOMIIMJIALMjH HA OCHOBY KOje U3BHUPE beH IIOJIMTUYKU UJleHTUTeT. be3
0631pa IITO JaHAC HeMa YUCTUX U/AEeO0JO0MKUX IporpaMa 1 LITO je UJIe0JIOIKHU
KpPUTEPHUjyM I0CTA0 PAaCTeT/bUB U HeoZpeheH, UNlak NoJUTHYKe NapTHje HeMajy
10Jle KOH3UCTEHTHY U/Ie0JIOIIKY A0CAeHOCT, 4eCTo Npuberasajyhu TexHnkama
COLMjaJIHOT NONYJIM3Ma.

He camo fa je npouusia epa KJaCUYHUX TOTAJUTapHUX TapTHja, Beh je npouiia
Y epa KJaCM4YHe MOHOUAeoIolKe GyHKIMje MapTuja 6e3 063upa fa Jid ce pajgu
0 MmapTHjaMa JiubepaJsiHe UJIU COLlMjaleMOKpaTCcKe opujeHTandje. Kako je
Y UJe0JI0THja Y CaBpEMEHOM CBeTYy IIPOMEHMJIA JIMK, TAKO Ce U UZe0J0ruja
naprtvje Memasia. CBe BHlle je Ha JesJy KOMIMJalMja JOMHUHAaHTHHUX
H/Jie0Jioryja Koje MocTajy cacTaBHU Jeo MapTHjCKOT MporpaMa u JpKaBHe
MOJIMTUKe. Y NMOCTKOMYHHUCTHUYKHUM JAPYUITBUMAa HJAEOJIOLIKA PYHKIHja
MOJIMTUYKUX CTpaHaKa 3Ha4yuJia je IPOMeHY NapTHjCcKe UAe0J0THje, JaKie
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HanylTalkbe MapKCUCTUYKO-KOMYHHUCTHUYKE U/I€0JIOTHj€e U FbeHOT MOHOTI0JIa U
HWHCTUTYIIMOHAJHO YCTPOjCTBO U YCBajathe IJIypau3Ma U/Ie0JI0THja U CTyakbe
Ha CIleHY JaHac y CBeTY JJOMHHAHTHe HJeoJorHje Jubepaansma. JlaHac je y
JleJI0Baby MOJIMTUYKUX TAPTHja BUllle JOMUHAHTHA HEOJIMOepaJsiHa U/e0J10THja
Hero y u36opHUM nporpamMmuma. HeosinbepasHu Mozies1 HIOJUTHYKUX NAapTHja
BUIIIE je BUJJbUB KPO3 jaBHE MOJIUTUKE HEro LITO je U3pa)keH y U360PHUM
KaMIlambaMa.

W3 0Be ujeoJIo1IKe NO3ULHMje IPOU3UJIAa3U U IPOrPaMCKU KapaKTep NOJTUTHYKHAX
naptuja. [lo1uTUYKY porpaMu napTHja KoJ, Hac Cy CyBHUllIe AeKJIapaTUBHO-
HOPMaTHUBUCTHYKe, allICTPaKTHe, HaYeJIHe IIpupoze. Y JocajallkbeM TPaH-
3UILMOHOM UCKYCTBY TAaKBHU IPOTrPaMHU CYy U GUJIU MaJIO0 OCTBAPHUBH, OJJHOCHO
OCTBapeHH!. Joll jeZjHa U3pa3UTa KapaKTepUCTHKa — CTAHOBHTA TUNIM3allyja,
O/lTHOCHO CJIMYHOCT MAapTHUjCKUX NporpaMa, a eBeHTyaJiHe pa3JIMKe HUCY
CyLITUHCKEe IpUpoJe.

3.[lpaBHO-pery/iaTUBHA HeYHKIUOHATHOCT

JlaHac ce roTOBO U He UJleHTUDUKY]je npasHa yHKYuja TOJTUTUYKUX NapTHja
Yy IPpaBHOM CUCTeMY ONUITEer IPaBHO HOPMAaTHUBHOT peryJjucama JpyLTBEHUX
oZiHOCa. AKO Cy NMOJIMTUYKe NapTHje OCHOBHU MOJUTUYKU CY6jeKT BJIACTH,
OH/Ia je HEONXOJHO UCTPAXKUTHU KaKo he MoJMTHYKA TAapTHja y OKBUPY CBOT
M360pHOT U NapTHjCKOT IporpamMa ¢opMyaucaTy NpaBHe MOJUTUKE, TOCEOHO
akKo ce MMa y BU/Jly HaMepaBaHa IpOMeHa Kojy Tpeba YYMHUTH ca Mo3uluja
BJIaZajyher moJsioxaja.

[IpaBHa QpyHKIWja y LIMpeM CMUCIY 06yXBaTa YeTUPU GYHKI[MOHAJHA, Ca/ip-
YKMHCKH N0Be3aHa HUBOA, y OKBUPY KOjUX Ce OCTBapyje YKyIaH HOPMaTUBHHU
npollec p>kaBHe BJacTH. [IpBU HUBO je TpeiHOPMATUBaH (MaTepHUjaJHU U3BOP
MpaBHOT CUCTEMA) U I0/[pa3yMeBa NpolLec epreniiyje npeJiMeTa HOPMUPaba,
0/IHOCHO yTBphHBame noTpebe 3a NpaBHOM peryJsalnujoM. [[peHOPMaTUBHU
HpPOLEC je 3HAYajaH KOJMKO U HApeJHU HUBOY, jep I03HABabE IpeiMeTa HOPMHU-
pama je jeJHaKO peJIeBaHTHO 32 OCTBAPUBOCT YKYIHE HOpMaTUBHe pYHKIIUje
ApxkaBe. OBy $asy, He CaM0 KO/ HAaC, KapaKTePHILe CeJIEKTUBHU HEOJTMOEePaHU
KOHCTPYKTHBU3aM Koju npeBuba HacsieheHe kapakTepucTuke apyutsa. Jpy-
ro o6esiexxje oBe Qase je HeJJOBO/LHO YBaKaBakbe UCTPAJHOCTH eraJuTapHOT
HacJsieha conMjanu3ma, LITOo 3HAYU Hell03HAaBake CTBAPHOCTH KOja ce HOpMUpa.

JApyru HUBO HOpMaTUBHOT Mpolieca je KOHBep3Mja UHTEepeCHe U BpeJLHOCHE
CTPYKType ApyLITBay IpaBHYy HOPMY Y OKBHUPY IIPONMCAHOT IapJlaMeHTapHOT
nporeca oAay4yruBama. OBa ¢pa3a HOpMaTUBHE AeJaTHOCTU KapaKTepUCTUYHA
je o 0/iCYCTBY apryMeHTOBaHe fieiubepalyje ca U3pasuTUM ay TOKPATCKUM U
ayTOpUTAapHUM MOTHBallMjaMa Baaajyhe naptuje/koanunuje. Tpehu acnekT
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ce U3pakaBa y 06e306ehermy Cro/ballllbHX yCI0Ba U OKOJTHOCTH 32 HECMETaHO
CaMOCTaJIHO U HE3aBUCHO PpYyHKI[MOHHUCAe IPAaBOCYAHOT cucTeMa. [losinThyYKa
(mapTujcka) KOHTPOJIA TPAaBOCYAHOT CUCTEMA NMa HeraTHBHE UMIJIMKaLUje Ha
JIOTUKY QYHKIMOHHCaba IPABOCY/JHOT cUcTeMa. YeTBPTU HUBO KOHCEKBEHTHO
no/ipa3yMeBa eBajyanujy peryjaTuBHe QyHKI[HMje IpaBa v I04eTaK TOHOBHOT
npoiieca HOpMHUpaka, 0JJHOCHO peHopMupake. OBa dpasa nokasyje JiBe Hera-
TUBHE KapaKTepPUCTHKe: [IPBa je BeOMa 4eCTO U 6P30 Memhame 3aK0Ha a ipyra je
NpaBHA HECUTYPHOCT U HEMPEABUAUBOCT y OCTBapUBakhy IpaBa IojeJuHala u
rpymna./IlBe HeraTHBHE UMILJIIMKAl[Mje HOPMaTUBHe QYHKI[H]je Cy: HENIO3HABabe
NpHUPO/ie PeaIHOCTH Koja ce HOPMHUPA, C je/lHe CTPaHe, U KaJIKYJaTOPCKe TakK-
THUKEe HOPMHUPAa, C pyre CTPaHe.

Y 0BOM KOHTEKCTy Tpeba pa3/iIMKOBATH NapJaMeHTapHy NpaBHY QYHKLUjy
MNOJIUTUYKUX MAPTHja y OJHOCY HAa PYHKIITMOHHUCA€ MPABHOT CUCTEMA, TOCEGHO
TyMaueme U NpuMeHy npaBa. To je moce6HO 3Ha4ajHO y yCJI0BUMA IOMUHALUje
M3BpLIHE BJACTU y OJHOCY Jpyre ABe rpaHe BJAaCTU U TeH/leHLlMje apTUjcKe
NoJIMTU3allMje NpaBoCyAHOr cucTeMa. /ludepeHnupame NpaBHOr CUCTeMA Y
yKeM CMUCJTy, TOCEGHO MPABOCYAHOT CHCTEMa, HEOMIXO/AHO je 300T rpaHUIla U
JIMMHUTA HeJOINyCTUBe yJore NOJUTHUYKUX NTAapTHja y TyMadyewy U IPUMeHHU
npaBa. be3 oBe nudepennujanuje u 6€3 MOCToOjarba HE3aBUCHOT U CaMOCTAJI-
HOT IPaBOCYAHOI CUCTeMY oBa QyHKIMja MOJUTUYKUX TapTHja CBOAHU Ce Ha
ayTOPUTApHU NpaBHU NonysaudaM. Hacsebhe ayToputapHor npaBa v npaBHU
JUCKOHTUHYUTET Ipe/CTaB/bajy NpenpeKy 3a KOHCTUTYLIMOHAJIM3al1jy nap-
THUjCKe MOJIUTUKE.

4. dyHKIHja AeMOKpaTU3anyje NOJUTHYKOT APyLITBa

Kaga je y nuTamy yTHULaj yHyTapIapTHjCKUX OJHOCA Ha AeMOKPAaTUYHOCT
MOJIUTUYKOT CUCTeMa Tpeba HaBeCTH JBa CYNPOTHA CTAHOBUIITA. JeIHO je
CapTopujeBo rieUUITe KOje NopUYe 3Ha4yaj YyHyTapunapTHUjCcKe JeMOKpaTHui-
HOCTH 3a CIOJballllhy JeMOKPATHYHOCT MOJUTHYKOr cucTeMa (Sartori, 2001:
155-156). OBoj Te3u ce cynpocTaB/ba CTAHOBUIITE O JUPEKTHOj oApeheHoCTH
yHyTapnapTHjCKe leMOKpaTHje Ha ;eMOKPaTUYHOCT JPYLITBA U TOJUTUYKOT
CHCTEMa jep je TEeIIKO NPeTIOCTAaBUTH J1a HeIeMOKPAaTUYHOCT YHYTap napTHje
MOXKe UCXOZ0BAaTH MUPOj eMokpaTuyHocTH (KacanmoBuh, 1996: 122). Ilosa-
3ehu o 0BOT cTaHOBULITA MOryhe je ycTaHOBUTH QYHKLUjY YHY Tap NApTHjCKe
JleMOKPAaTUYHOCTHU U LINPe eKCTepHe JleMoKpaTcKe GyHKIHje MOJTUTUIKHUX
naptuja (IlaBsiosuh, 2006, 33-40).

OfHOC IEMOKpaTHje U MOJIMTUYKUX CTPAHaKa He MOJKe Ce allpHOPH MoCMaTpaTu
Kao MO3WTHBAH WJIM HeraTuBaH, Beh QYHKIUjy MOJUTUYKHUX MapTHja Y
JlEMOKpaTHju Tpeba mocMaTpaTH c 063UPOM Ha TO KOJIMKO OHE Y30PHO, 0/THOCHO

173



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | 5Poj 69 | F'ognHA LIV | 2015

er3eMIlJIapHO JONPUHOCE Pa3Bojy AeMOKpaTHje APYLITBA U ApxKaBe. theHa
JIeJIOTBOPHOCT ¥ JIEMOKPATCKOM TOJUTHIKOM MPOIECY MEpPH Ce Ipe CBera Io
TOME KOJIMKO Cy OHe caMe JIEMOKPATCKe Mo NPUPOH U [1a JIU HhUXOB YUUHAK
Ha BJIaCTH O/iTOBapa npedepeHiidjaMma u oYeKuBambuMa 6upayda U pa3Bojy
Jpyumrsa.l

YHyTapnapTujcko ypehbeme c jejHe cTpaHe, U IOJUTUYKO ypehemwe apkaBe
U IPYLITBA, C Apyre CTPaHe, HAroBellTaBajy jacHe KopeJiaLyje jep je Joucra
TEeILIKO NPeTHOCTaBUTH Ja he HeJleMOKPAaTUYHU OJHOCU YHYTap napTuje
MMaTH NO3UTHBHE UMILJIMKaLMje Ha eKCTEePHY IeMOKPaTUYHOCT HOJUTHUUYKOT
JPYLITBa, Kao WITO HUje Moryhe roBOpUTH O JEMOKPATCKOM JIpyLITBY 6e3
JleMOKpaTCKe KYJType mnojeJjuHana, rpahaHuHa KOjU YWHE TO JPYIITBO.
YuyTapnapTujcka leMOKpaTHja je IpeTIOoCTaBKa U IPelyCcJIOB 3a IeMOKPaTCKO
JPYLITBO U3 HEKOJIMKO peJieBaHTHUX pas3Jiora: NpBo, NapTHje Cy HOCUOLHU U
OCHOBHM CYy6jeKTH NOJUTUYKOT Npolieca JOHOIeHha NOJUTUIYKUX OJIYKa, Te
ce cTora yHyTapnapTHjcka IpUpoja 04HOoca IPOTeXe U Ha LU PHU NOJUTHYKH
Y APYIUTBEHU IJIaH; APYro, MOJUTHYKe NapTUje Tpeba Aa 6yay NOJUTUUKU
CHUCTEeM y MaJIOM ca AeMOKPATCKUM aTPUOYLMjaMa, jep ce CBU GUTHU OJHOCU
KOjU MOCTOje YHyTap NOJMTUYKUX NTapTHja Aorahajy U Ha HUBOY ONIUTOCTH
JPYLITBEHOT U MOJUTUUYKOT CUCTEMa; Tpehe, youJ/bMBa je jacHA aHAJIOTHja
nsMeby yHyTaphmapTujcke MNOJHMTUYKe JAMHAMUKe WU LIHUPUX peJsaluja
JpYILITBA U ApKaBe; 4eTBPTO, YHYTapnapTUjcKa OpraHu3saluja u napTHjCKO
MOoHallake NpeJcTaB/ba y30p 3a WIHUPU o6Gpasal, NOJUTHUUYKOT JesoBakha
Hajpa3/IMYUTUJUX aKTepa APYLITBeHOr )KUBoTa. [locToju joll jefHa, jesHAKO
aKo He U BHUllle GMTHA JleTepMUHAHTA UJY OJpeJHUIIA KOja TOBOPH Y MPUJIOT
noTpeby yHyTapnapTHjCKe leMOKpaTHje U OATOBOPHOCTH. YHYTapmnapTHjcKa
NOJIMTUYKA OpraHu3alyja NpeTnocTaBJ/ba Jjajeko Behy NOJUTUYKY CBECT U
MOJIMTUYKO 3Hakhe, BehU cTeneH pallMOHAJIHOCTHU U IOJUTHUYKE OITOBOPHOCTHU
Yy OJHOCY Ha LeJIMHY NOJUTUYKOr cucTeMa. [losiMTryke naprtuje cy fajeko
KOXepeHTHHUje, OpraHU30BaHUje, eKCIIpeCUBHUje, U EeO0JIOIIKHU JOCAeJHU]E V
O/IHOCY Ha ITOJIMTUYKU HECTPYKTypHUpaHe 06/1MKe pYIITBEHOCTHU. [loTUTHYKO
JIMJEePCTBO CTPaHKe, aKTUBUCTU U YJIAHOCTBO Cy BHILE MOJUTU30BAHUjU
YJIAaHOBH JpyLITBA, MOTUBHUCAHU]H 3a IOJIUTHUYKO JieJI0OBAbE.

Kao moce6He HWHAMKallMje HENOCTOjalba YHYTapHapTHjCKe JeMOoKpaTuje
Tpe6Ga HAaBeCTH: JlereHepalyja ONOHEHTHE U KPUTHUUKe KOMIIOHEHTE Koja je
BU/I/bMBA U y IIMPOKOM jaBHOM MOJIMTUYKOM I0JbYy; HejeJHAKe MOTyhHOCTH

1 Iloce6bHe yHyTapZeMoKpaTCcKe acleKTe MOJUTUUYKHUX MapTHja Beh cy pa3maTpaHe y
Haloj autepaTtypu. [loce6Ho npenopyuyjem: [lemuh, B. ([e)610Kkupame TpaH3ULUje
U YHyTapcTpaHadka jgeMokpartuja u OpJioBuh, C. HegpeMOKpaTHYHOCT mapTHja U
JleMoKpaTH3aluja JpywTsa. Y: JleMokpaTHja y IOJUTUYKUM cTpaHkaMma Cp6uje, JlyToBal,
3. (Yp). Beorpag, 2006.
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3a MapTHjCKO MO3UIMOHHpake; HePOpMaJIHO jaKa JIHJepcKa MO3ULHja;
HEIOCTOjae YHY TapnapTHjCKe 0JITOBOPHOCTHU U KPUTEPUjyMa CMEH/bUBOCTH;
YHYTapHnapTHjCKH LIeHTPU3aM y o[ y4yrBamy. CTora je HEONXoAHa TeMe/bHA
M3MeHa YHYTapmapTHUjCKUX OJHOCA W JOCTU3albe MaKap MHUHHUMaJJHUX
JIEMOKPATCKUX CTaHAap/a y PyHKUHOHHCAKY YHYTPAIIBbHUX MapTHjCKUX
CTPYKTypa, jep ,Kao IITO MMa Heder CYUITUHCKHA NPOGJEMAaTHUYHOT Y
HeJIeMOKPAaTCKOM HaMeTamwy JIeMOKpaTHje, TAKO 0CTaje 6a3WYHO HEMTOBEPEHhE
npeMa napTujaMa Koje ce 3aJIaXKy 3a IEeMOKPATH]y y APYUITBY, a /1a CaMe HUCY
nemokpaTtuyHe” (KacanoBuh, 1996: 124).

5. 0ppeaHune kpuse GpyHKIUja cCTpaHaKa

Kpusa ¢yHKILMja NOTUTUYKUX TapTHja IPOU3UJIAa3U U3 caMe KpU3e MOJIU-
TUYKHUX MAapTHja KAa0 UHCTUTYLMja IOJUTUYKOT )KUBOTa U cBe Behe HeMohu
NOJIMTUYKHUX NIapTHja y IpoLecy peryJjalnuje JpyLWTBEHOT )KMBOTa U pa3Boja.
Kpusa mapTujcke NMOJUTHUKE NMPOU3UJIA3U U3 KpHU3e MOJEepHe INOJUTHUKE.
KilacuuHe Mojiesie TOJIMTUYKUX TAPTH]ja, [1a IpeMa TOMe U KJ1acuyHe QyHKLUje
MOJIUTUYKHUX TAPTHja, eBUJEHTHO je Ipera3unjio BpeMe U HoBe 3aKOHOMEPHOCTH
APYLITBEHOT KUBOTA KaKO Ha yHyTpalllkbeM TaKO M Ha CIOJ/bHOM IIJIaHY.
[locTMomepHa APyLUITBA 3aXTEBAjy Apyraddje MoJUTHUYKe MapTHje Koje he
OJTOBOPHUTH H3a30BHMa HOBOI BpeMeHa. /l[pyrayuvja MHTepecHa, CJIOjHA,
KyJTYpHa M EKOHOMCKa OCHOBA ZIpyITBA 3aXTeBajy U IPOMOBUCAabe HOBOT THUIIA
NOJIMTUYKE NapTHje Koju 61 0iTOBOPHO HA OYeKHBakha KOMIJIEKCHOT JJpYIITBa.
Kpu3za ¢yHKIMja MOJUTHYKKX CTPAHAKA OJTHOCHU Ce HAa KPU3Y penpe3eHTaTUBHE
byHKIUje TOJIUTUUYKUX CTpaHaKa y HajoNIITHjeM CMHUCY, a Toce6HO KpU3a
IbeHUX ONIeEPaTUBHUX QYHKIIHja KOje Cy OBJie moceOHO ucTpakupane. OCHOBHA
NUTama Koja ce y 0BOM CMHUCJY IOCTaBJ/bajy HUCY CAMO peTOpPUYKe IpUpoJe —
Jla JIU TapTHje penpe3eHTyjy UHTepece JpKaBe U OUpava, 1a JIU TPOMOBHUILY
JleMOKpaTHjy, a JIU Cy y yIoTpebu NpaBu KPUTEPUjYMHU cesleKIdje U u3bopa
MapTHUjCKOT KaJpa, KOjU Cy pasJ/io3u, 0JHOCHO Y3POLM KpU3e perlpe3eHTaTuBHEe
byHKIIMje NONUTHUYKUX TapTHja. CTora je HeoNnXo/JHO YCTAHOBUTHU OJipe/HULLe
WJIM MeCTa Koja reHepuIly Kpu3y KJIAaCHYHUX QYHKIHja.

Y3pouHe ofpeHMIle KpU3e NOJUTUYKUX NMAPTHja MOTYy Ce€ IPUMEHUTHU U
Ha Cp6wujy u cBpcTaTu y JBe rpyne.’ [IpBy rpyny oapebyje opraHusanuoHo
YCTPOjCTBO MOJUTUYKUX NMAPTHja KOje Ce HajpedyUuTHje u3pakaBa y oJurap-
XHMjCKOM CUHZPOMY, KOPYNIIUjH U KJIUjeHTean3My. OBO Cy KOJIMKO CTapH TOJUKO
1 HOBM Y3pOL M KOjU Ce MOTY OAPENUTH Kao MOJUTHUYKO-OPTraHMU3aALMOHU U

2 UpenTrnduKOBame ONLITUX MeCTa, 0JJHOCHO O peAiHUIA (leTepMUHaHTH) KpHU3e Koje OBJie
npUMemyjeM, Ipey3eTa je, a1 KOHTeKCTyaJHo HajorpaheHa, jonymweHa U NpolIupeHa y
0/IHOCY Ha Bep3ujy Kojy Hyu Munapgosuh, A. (2007). Kpusa u Tpancdopmariyja HOJAUTHUKHUX
CcTpaHaka, 3arpe6, 8-22.
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Kao eTu4ku (Musapaosuh, 2007: 9-20). Onurapxusanuja, npuBaTU3lanuja u
NepcoHa/M3alnyja napTUjcKe opraHr3anuje cJ1abu penpe3eHTaTUBHY QYHKIU]y
jep cy omiuTa BOJ/ba, ONIITH UHTepec noApeheHu nojeUHaYHUM U TPYNIHUM
HHTepecuMa MOhHUX UHTePEeCHUX APYIUTBEHUX I'pya.

ETH4YKH, 0fHOCHO MOpaJIHU pa3Ji03U IPOM3UJia3e U3 efoxaHe pa3 BOjeHOCTH
MopaJia ¥ IOJIMTHKE, OAHOCHO y HEMOPAJIHOCTH NOJINTHKE Ka0 O3HaKe HeHOT
KapakTepa. Kopynuuonauike adpepe, ckaHga1H, KJIWjeHTeIU3aM U HEIIOTU3aM
Cy U3pa3u MopaJiHe aToJIoTHje MOJUTHUKE KOjy rpahaHu M GMpayu Npeno3Hajy
a Koja ce MO>Ke 03HAYMTH Kao abepalyja u aMbUBaJIeHI[Hja TapTHjCKUX eJTUTa.
HenoBepemwe y napTuje ¥ NOJUMTUYKE eJIMTe IPOU3NUJIA3HU U3 HapyllaBamba
6a3uyHe MopaJiHe 06JIMTallMje 0 3Ha4yajy U3roBopeHe pevyu U obehama.

['pynu HOBUX oJApeAHMIA KPU3e MOJUTUYKUX CTpaHaKa Tpeba AOAATH U
ocJsiab/beH KanalUuTeT yIpaB/baka U HEMOT'YhHOCTH B/1aJlakba KOMIIJIECHUM
¥M3a30BHMMa MoJiepaHu3alje ¥ riiobanusanuje. CrpaHauku NporpaMu nocTajy
anCTpPaKTHH, HEOCTBApUBH, a pe3yJTaTU NapTHjCKe MNOJUTHUKE IMOCTajy
npeaMeT MaHumnyJanvje. DeHoMeH HeyNpaB/bUBOCTH je KapaKTepUCTHUYaH
Y BepudHKOBaH Npob6JeM caBpeMeHUX NMOJUTHUKUX NIopeJiaka Koja ce 6pxke
Memajy 0/ CaMuX [I0jeiJUHALA U IpyTIa.

OcHoBHe nociejuIe Kpuse GyHKILMja CTpaHaKa (CMakbeH penpe3eHTaTUBHO-
ylpaBHU KallallUTeT, HeHCIly lhaBake U360pHUX 06ehama) U3paxaBajy ce Kao
HeraTHBHa Nepuenyuja rpahana v oryheHocT koju 3a nocjeAuLy uMa ryouTax
NoBepema y NOJUTHYKe CTpaHKe Kao akTepe U UHCTUTYLHje. OTyhewe napTuja
y ofjHOCy Ha rpabaHe u HencnymwaBame JeMOKpaTcke QyHKIHje, 3aCTyname
YCKHUX UHTepeca MONHUX rpyna M KalWTaJla CMamyje CyNCTaHLHjaJTHU
JIETUTUMUTET NOJUTHUUYKUX CTpaHaKa. CBe TO MMa LIMpPY OC/eAULYy O4yCTajakba
0/1 U360pHOT Npolieca UM [JeCoNy L]y eMOKpaTHje.

[lapTuje He MOry BHUIlle IO CTAPOM, a MOUITO jOLI YBEK HEMAjy aJTepPHATUBY
OHe Ce HY>XHO Mopajy TpaHcdopMmucaTu. Kiayc BoH BojMe je nmokymao aa
y HOBUM JAPYUITBEHUM NOKpeTUMa Habe asnTepHaTUBY mapTujaMa aau 6e3
ycnexa (bojme, 2002). Kako ce TpaHchopMuUlile APYyLITBO, TAKO U NapTHje
Mopajy npohu kpo3 npomeny. CTpaHKe cy npolijie Kpo3 HeKoJUKo pasza noj
yTHULajeM opeHULA [Py LITBA U IO/ yTHIlajeM IpoMeHa y APy TBY. YeTBpTa
daza TpaHcdopmaluje cTpaHaka je epa npodpecuoHaTU30BAHUX GUPAYKUX
ctpaHaka. To je oHa ¢pa3a TpaHchopMalMje cTpaHaKa y CMUCJIY IPOMeHa [[UJ/ba
CTpaHaka u y cMucay policy opjeHTUCcaHUX cCTpaHaka. But tTpanchopmanuje
CTpaHaKa je y KOHCTPYKIMjH CHA’>KHO KaallUTUPAHOT aKTepa y IJ106a1M30BaHOj
apenu. Tpancdopmanuja Mopa GUTU yTeMesbeHa Ha CII03HAjU HOBUX peMHuca
NOJINTHUKE, OJJHOCHO Ha TPaH3UIMjU HALlMOHAJIHO JIP>KaBHO JEMOKPATCKUX Y
TpaHCHAIIMOHAJJHO AP>KaBHO JeMoKpaTcke npemuce. HoBa koHdurypanuja
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MOJINTUKE MOACTAKHYTa IV106a/J13anyjoM U I106aJ1M3MOM Mema U OKBUP
JesioBama. CTora, TpaHcpopMaluja cTpaHaka Mopa Ml y mpaBiy no6oJbliama
OpraHU3aIMoHOT ¥ MPOrPaMCKOT KanallUTeTa y 6UTHO HOBUM, IPOMEHEHUM
HNOJIUTUTUYKUM YCJIOBUMA U Jpyradyuje KoHUTypallyje HHTepeca U aKTepa.

6. [loTMTUYKA KapaKTepoJioruja napTuja

HactaHak, JUCKOHTUHYHUTET, UCTOPUjCKE OKOJTHOCTH, 0OHOBA U KapaKTep
NOJUTUYKUX mapTuja y Cpbuju oapebyje u maesoTBOpHOCT YyHKIHjaA Y
TPAH3UIMOHOM IEPHUOAY, OTHOCHO bUXOBY U3PA3UTY AUCOYHKIMOHAJIHOCT.
BrTHa 1 U3pa3nuTO KapaKTepUCTUYHA 06eJiexja MOJUTUYKUX napTujay Cpbuju
y Ipouecy TpaH3ulHje Cy: IPUBAaTU30BaHU U NIePCOHAJIM30BaHU KapaKTep,
KJINjJeHTeJIMCTUYKO-NIAaTPOHCKU MoOJeJ OJHOCa, ayTOpUTApHO-JIUJepcKa
NpUpoia NapTHja U CMabeHU QYHKIIMOHAJIHY KananuTeT. [lopeJ KagzpoBCKOT
JedunuTa, cBe 0Be KapaKTEPUCTHUKE YTUUY Ha TO /la CPIICKE NOJUTHUYKE NapTHje
MMajy U3pa3UTO CMakbeH pelpe3eHTaTUBHU U yIIPaBJ/badyKH KananuTeT. /laHac
Cy apTHje BUILIe IepCOHAJIM30BaHe a Malbe MHCTUTYLLMOHAIHO CTPYKTYpUpaHe
KOje HeIMoIITYjy IEMOKPATCKe HOpMe U He adUPMULLY JeMOKPATCKE BPeIHOCTH.
[lapTuje ce y Cpbuju npeTBapajy y opraHu3aliyje 3a ynoTpeby BjaacTH, y60Ko
aMOuBaJIeHTHE U KOPYMIIHUpaHe.

AyTopuTapHU CUHAPOM Yy CPIICKUM NapTHjaMa pedIeKTyje ce Kpo3 HeJo4up-
JbUBOCT MO3ULHMje NapTHUjcKor 1eda, orpaHUYaBamwe ca1060/1e U3pakaBamwa
Y HeraTHUBHY ceJsleKLMjy QYHKIMOHepa, KOojoM ce Harpabyje onopTyHusam,
KoHpopMU3aM U 6GecloroBopHa MOCJAYIIHOCT, a 3aHEMapyje KpeaTHBHOCT,
CIIOCOOHOCT U KPUTUYKO MULLJ/bEHHE.

[lapToKkpaTcKa Jip>kaBa CIyTaBa JeMOKpPAaTCKM pas3Boj U obecMull/baBa
npolec KOHCoNUAalnuje 1eMOKPaTCKUX YCTaHOBA U UHCTUTYLHja. HauMme,
»(mapTokpartuja ce y Cpbuju MoKe NPaTUTHU y UHCTUTYILIMOHAJHOj PaBHHU
(YcTaB, 3ak0H, U360pPHU CUCTEM), Y MOJUTHUUYKO] KYJATYPU U TpaULUjHU,
aJii ¥ y pa3yMeBamwy NOJMTHUKe BUlIe Kao 3a/l0BO/baBatba NaplyjajHUX U
JIMYHUX UHTEepeca, a Mabe Kao 06JIMKOBawa jaBHoOT J06pa“ (OpsoBuh, 2002:
63). U3pasuTo KpaToJIOUIKe MOTHUBalMje MapTHja JOBOJE [0 CTBapama
IUudy3HUX, XeTePOTeHUX, IePCOHAJIU30BAHUX KOAJUIHUja YUjU Cy IPOrpaMu
JIUBEPreHTHU a UHTepecHe acnupaluje pasanuure. Llub HUje onuTe 106po
OCTBapHBalbeM NapTUjCKOT porpama, Beh mocecuBHO HHTepecHa KaJiKydalyja
Kao NoJMUpHUBame NapTHUjCKOT KaApa AUCTPUOYIIMjOM ,TAPTHjCKOT IIJIeHa».

[IaTpOHCKO-K/IHjeHTETUCTUYKH KapaKTep MOJUTUYKHUX MapTuja y Cpouju je
u3pasurt. /[Ba mapaJjiesiHa npoiieca ce o/|B1jajy uamehy napTujckor (JpxaBHOT)
BpXa M NapTHjCKUX aKTUBHUCTA: je/IaH je peJloBaH, UHCTUTYLIMOHAJIHY, a IPYTU
je mepcoHaJIHO-IPUBATHU30BaH, JaTeHTaH. OBaj APYTH MPoOIeC UJIU JHUHHU]ja
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MHTEpEeCHE CIpere MMa /|Ba JPYLITBEHA YIIOPUIITA: je/iaH je GUHAHCH]jCKO-
OJIUTAapXUjCKU U3MeDhy NapTHjCKOT Bpxa U eKOHOMCKO-(QUHAHCHjCKOT JI00H]a,
a IpyTy je Ha JIMHUjU NAPTHUjCKU BPX-aKTHBHO NAPTHjCKO YJAHCTBO ¥ KOMeE
ce MOTEeHIMjaJIHUM GUupadyrMa noceGHO akTUBUCTUMA o6ehaBajy pasiuuuTe
6eHeduLMje ¥ noBJacTUlle (Hajueurhe y HallMM YCJ0BHMA 3aMolll/baBakbe) y
3aMeHY 3a NOJIUTUYKY MO PUIKY U TAPTHjCKU aKTHBKU3aM. To je KJlacu4aH 0JJHOC
NaTPOH-KJIHjeHT ¥ KOMe Ce YCTaHOBJ/baBa MoceGHA BPCTa KBa3HOGIUTAl[OHE
pasMeHe: 32 HEKPUTHUUYKY MOJIPLUIKY MapTHjCKOM BpXY Aobuja ce oapehena
HWHTEepecHa, 0JJHOCHO CTAaTyCHA IPUBUJIETH]aA.

[TonruTuuke naptuje y Cpbuju cy pasanete usMmehy gBa npoTUBpeyHa Jieru-
THMallMjCKa U3a30Ba: OMPAUKOr TeJia C jeiHe CTPaHe, U BEJIUKUX TJI00ATHUX
NOJIMTUYKUX aKTepa, ca Apyre crpaHe. M3a30oBu Koju cy pasIM4YWTH,
KOHTPAJUKTOPHU U MehyCOOHO UCK/bYUUBHU a UCTOBPEMEHO HUMIIEpATHBHHU.
EKoHOMCKe jaBHe OJIUTHKEe U GUHAHCH]jCKe jaBHE TIOJIMTHKE Ce U3Y3UMajy U3
npoleca oJy4rMBamka — TO je «Taby TeMa» 3a rpahaHe HalMOHAJIHE JIpKaBe.
TuMe je u pyHKIMja NOJUTUIKUX NAapTHja oMeheHa yTulajeM MehyHapoaHo
HOJIMTUYKUX U eKOHOMCKUX PaKTopa 0J Yydje NoApIIKe 3aBUCHU YHYTpalliha
CTaGUJIHOCT BJIACTH HaLlUOHAJIHE Ap>KaBe.

Te3a 0 KpU3W MOJMTUYKHUX CTPaHAaKa MpeBa3uJa3u ce Te30M O NOTpebHU
weHe TpaHcpopmanyje. TpanchopMmalivja pyHKIMja MOJTUTUUKUX CTPAHAKa
NpPOM3UJIa31 U3 IJI06AJHUX APYLUITBEHUX TPOMEHA KOje HaJIa>kKU U IPOMEHY
IbMX0Be CCHOBHE penpe3eHTaTHBHe QyHKIHje. CTora je moTpeGHO TOBOPUTH U O
JpyradujeM CXBaTaky 1 IOMMakhy ler0OBUX ONlepaTUBHUX QYHKIIMja a c 063UpOM
Ha 6a3u4yHe MpPOMeHe Y CTPYKTypaMa JIpyLITBa U U3a3oBe MehyHapogHUX
oKoJIHOCTH. CTOra, MOJIMTHYKE NMapTHje ¥ CBOM epUKACHOM U J1eJJOTBOPHOM
GYHKIMOHNCAY MOPajy NPAaTUTH BPEME U OKOJIHOCTH KOje Ce MEHA]y.

Y aHasu3u Kpuse QyHKIMja NOJUTUYKUX NapTHja MocebHa UCTpaKMBadKa
naxkmwa Tpeba fja 6yse nocBeheHa, c jeiHe cTpaHe, KpU3U YHyTapCTpaHaykKe
opraHusanuje, a ca Jpyre cTpaHe, MOpaJHO-TpopecCHOHASHOj KpU3HU
MOJIMTUYKOT JleJIOBakha. YHYTAapCTPaHAUYKU aclleKT KpU3e orJe/ia ce Ha joll
jellaH Ha4YMH, HaUMe Kao MocTojawe AUCOYHKIIMOHAJHUX, AeCTPYKTUBHUX
YHyTapCTpaHaYKMUX PUBAJICTaBa OKO CTHIamka I03ULIMja U YTULAja, LLTO 4eCTO
HCcxXoAyje PyNHUM cenapauujamMa. MopasHa Kpu3a NOJUTUYKUX NapTHja
M3pakaBa ce Kao KOpyHIyja, HenoTu3aM, adpepe u cBe Beha KpuMHUHaIU3aLHja,
JlOK ce npodecruoHaiHa Kpr3a Noce6HO U3pakaBa Kao Kpu3a ylpaBbaykKe
KOMIeTeHIHje U HeMOr'yhHOCTH epeKTUBHOT Jie/I0Bakha.

[Ipouec napTujcKke KapTean3aluje MOJTUTHYKE ClleHe TOCEGHO ce oryiefa y
LIOJIP’KaBJ/bebY NApTHja" U ,MapTUPUKALUjU JIprKaBe”, CpacJoCTH NapTHje
U Ap:KaBe Yy JIMKY MapTHjCKe JipXKaBe, MHBep3Hje NapTHjCKUX U JIP>KAaBHUX
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dyHKIHMja U moJI0XKaja, U TAPTHUjCKO] KOJIOHHU3AIMjU Ap>KaBHOT anapaTta u
kopuihewy 6yleTckux 6eHedpuiuja Papauh, 2007).

Kao moce6aH acnekT Kpu3e NOJUTHUUYKUX AapTHja Tpeba HAJIACUTHU epo3Ujy
pelnpeseHTaTUBHE, OJHOCHO YIIpaB/bauke QyHKILUje NOMUTHYKUX NapTHja. OHa
MpOU3MUJIA3U U3 CJIO0XKeHe IJIyPAJUCTHYKe CTPYKTYpe APYIITBA, UHTEpPeCHe
noJiapvsaluje ¥ BpeJHOCHO-MOpAJIHOT pesaTUBU3Ma ApylITBa. ¥ CBOjOj
CJIO’KEHOCTH U KOMIIJIEKCHOCTH, Py LITBO NI0CTaje HeyNpaBJ/bHUBO UJIU CBE TeXe
yIpaBJ/bUBO, jep ce CUCTEM OueKHBamwa rpahaHa of Ap>KaBHUX HHCTUTYLHja
noBehaBa a MHCTUTYyIUje HUCY Yy MOrYRAHOCTH JAa y KpPaTKOM IMEPUOAY
0/ITOBOpPE Ha CBe 3axTeBe ApyluTBa. OBoMe Tpeba goJaTH U GeHOMEH T3B.
,KpIer cyBepeHUTeTa" KJIaCHYHe HallMOHAJIHe Jip>KaBe U cBe Belly 3aBUCHOCT
o4, MehyHapoJAHUX €eKOHOMCKHUX M MOJUTHUYKUX YMHHUJIala. EkoHOMCcKa, a
noce6Ho GUHAHCHjCKa 3aBUCHOCT JipXKaBa y oJlHoCcy Ha oapebhyjyhe pakTope
MehyHapoHUX OJHOCA cJabu HMHade ocjab/beH KamaluTeT yIpaB/bakba
JPYLUITBEHUM U JpyKaBHUM IOCJIOBUMA.

7. 3aK/by4ak

Oz TpeHyTKa 06HaBJ/bakha leJI0Baha, NONUTUYKe NapTuje y Cpouju Halase cey
CTAaHOBUTOj KpU3H penpe3eHTanuje. [lopes rope HaBeseHUX o peJHULA Y3POKa,
JloZlaTHe y3poke U paKkTope Kpu3le Tpeba TPAXKUTHU KAKO Y COLUjaTUCTUIKOM
Y ayTOPUTAPHOM NOJMTUYKOM HacJiehy, Tako U Y BbUXOBOj CTPYKTYPHO] U
JIETUTUMALMjCKOj yTeMeJ/beHOCTH y ApyuTBY. Ca pyre cTpaHe, CBe HaBeJleHe
U pasMaTpaHe onepaTUuBHe QYHKIUje MOJUTHUKUX MapTHUja Cy U3PA3UTO
KapaKTepUCTUYHe 32 Hallle MOJUTUYKe napTuje. [loce6HO Tpeba HATIACUTH
HeJJOCTOJHOCT ¥ HEKOMIIETEHTHOCT aKTepa [IapTHjCKOT JeJIoBamwa Jja ce cyode
ca TpaH3UIIMOHMM M3a30BUMa U NOTpe6OM cTabuIM3alyje U pa3Boja pyILITBa.
Kao ,zena KoMyHH3Ma", HOCUOLU NAPTHUjCKUX aKTUBHOCTH, IOCEGHO BPXOBU
MOJUTUYKUX MapTHja, CBOj IPUMapPHU NMOJUTUYKU UJEHTUTET CTEKJU CY
y BpeMe paHHujer U Jpyradujer NoJUTHUYKOr pexxuMa. [louTru4iKa 3Hawa u
HMCKYCTBa CTeYeHa y COUjaJIMCTUYKOM JIpyLITBY HUCY IDUMEH/bHUBA y HOBUM
OKOJIHOCTHMMa, a IICUX0JIOTHja HbHUXOBOT MOJUTHUYKOT JleJloBawba HUje JloBeJsa
Jlo yHyTaprepcoHaJIHe MOJIUTHYKe TpaHchopMalivje Koja he o6e36eauTu
aZlallTUBHU MTOTEHIHUjaJl e I0Baba.

0O6HOBa U yBOhemwe BUllIenapTHjckor cucteMa y Cpouju fos1a31 y HajHENoBO-
JbHUjeM TPeHYTKy pacnajia ApKaBe U Baajajyhe naeosorvje noJUTUYKOT
CHCTeMa, alllipe Uy KOHTEKCTY IPOMeHe MHTepeCcHe U U/le0I01Ke KOHCTealje
MehyHapoJHUX TJ0GaJHUX OJHOCA, y TPEHYTKY KaJ, je HajnoTpe6GHUje
MOJINTUYKO 3Hakbe U pa360pUTO JieioBame. Y TAKBUM OKOJHOCTUMA, TOJIUTUYKE
naptuje y Cpbuju o o6HaB/bama [0 JaHac, ocTalle cy Jy60KO oJUrapxujcke
napTuje Bohe, KopyMnupaHe, ca HUCKUM NpodeCHOHAJTHUM U YIIPaB/bAauYKUM
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KananuTeToM, JUCPYHKIIMOHAJIHE Y IPOILECY CTAaObUIM3allMje JEMOKpATHje U
MNOJIUTUYKE OJATOBOPHOCTH.

Jauawe PyHKIMOHATHOT KaNalUTETA MOJUTHUYKUX NAPTHja NPETIOCTAB/bA:
06/IMKOBak-e U CTabUIM3alUjy UH/leKCca peaJIHUX OUeKHBamba 61UpavyKor Tea;
dopMuUpame U CTa6UIN3ANU]Y PALLMOHAJTHUX JEMOKPATCKUX KPUTEPHjyMa
O/ITOBOPHOCTH NPUJUKOM H3060pa, CejieKlMje U NMPOMOLMje MapTHjCKUX
JleJJATHUKA; jayalbe KOHTPOJIHUX MeXaHHW3aMa MopaJjiHe U nmpodecruoHaHe
O/ITOBOPHOCTH Kao MOJM3akhe MOpaJiHe U CTPY4YHe KOMIEeTeHIY]je; jadyatbe
ynpaB/badKe KOMIIETEHIIMje U CEH3UOUJIN3alUje 32 UHTepece U MoTpebde
JpYyLITBa; yuBpllhrBake YHYTapNnapTUjCKOT JEMOKPTCKOT UJJeHTUTEeTa U
npodurcarme UIe0J0MKO-IPOrPaMCKOT UAEHTUTETA; HEONX0JHA MOCTUTHYha
Ha IJIaHy NeplenTUBHO-KOTHUTUBHOT KallallUTeTa Y CXBaTaky CaBPEMEHUX
M3a30Ba U CTAJIHO yuemhe NpodeCcHoHATHUX NOJTUTUUYKHUX YJI0Ta.
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THE CRISIS OF THE POLITICAL PARTIES FUNCTIONS

Summary

The dysfunctional operation of political parties in Serbia has a substantial impact
on the slow-moving process of democratic consolidation of the Serbian society,
ultimately slowing down the overall socio-political development. In view of the
significantly reduced representative and decision-making capacity of Serbian po-
litical parties in transition circumstances, the author examines this issue in light
of traditional activities and operative functions of political parties. The crisis in
the traditional operation of political parties is quite common in the modern multi-
party political systems but the current crisis in the operation of Serbian political
parties is far more prominent and sharply demarcated by numerous contradictory
challenges in the transition process. The operation of the political parties in Serbia
is far from the objective standards they are expected to comply with. Consequently,
there are no effective results in the representation of citizens’ social interests and
the implementation of public policies.

Key words: political parties, operative functions, representation, operative crisis.
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1.YBog

HakoH riio6asine ekoHOMCKe U QUHaHCHjCKe KpU3e cBe Behr 6poj eKOHOMUCTaA
Y IpaBHUKA 3aCTYIA CTAB 1a TPXKUILTE He MOXKe YHKI[MOHUCATH OIITUMAJIHO y
ycJIOBMMa 3HavajHe caMoperyJanuje, Beh je noTpe6Ha p»KaBHa UHTepBEHLIUja
pazu oZp>kaBakba MUHMMAaJIHUX CTaHJap/a U I0CTaB/batba OCHOBHUX OKBHPa
IocJoBaka. ¥ cjaydyajeBUMa Kaja nojbalyje HeBH/J/bUBA PyKa TPKHUILTA,
yTOBOpHE CTpaHe y CBOjUM TpaHCaKIMjaMa HUMajy noBehaH MOTHUB jJa ce
MOHAlIajy HEKOONepaTUBHO U, IPUTOM, He UCIIYHaBajy YyroBOopHe obaBese.
»TakaB Mpo6JieM 3a CTpaHe y TpaHCaKI[MjaMa jaBJ/ba Ce 3aTO LITO OHU HUCY
CUTYPHHU Jla 6U ce Apyra cTpaHa TOKOM TpaHCaKIMje MoHallaja y CKIaAy ca
o6aBe3aMa Kkoje cy aeo yropopa“ (llltepjos, 2013: 30).

Jp>xaBa JJoHOCH nponuce jga 6U orpaHU4YUia MOTYNHOCTU HEUCNYHeHa
YroBOpHHUX 06aBe3a, U Jla 3alUTUTH eKOHOMCKe ollepaTepe oJ 1TeTe 360T
HeUCNyHeha TpaHCaKlhja ca bUXOBUM IIOCJOBHUM MapTHEPUMA, aJlv U Jja ce
He 64 yBehaJsiu TPOIIKOBU CaMUX YTOBOPHUX cTpaHa. [Ipe okTo6pa 2013. rosuue,
Biiaga Peny6sinike MakegoHnuja (fasbe PM) o6jaBuJia je fa he HakoH 3akoHa
0 3aJyKHUIU OGUTHU JoHeCeH U 3aKOH 0 GUHAHCUjCKOj AUCHUIJIUHU. 3aKOH
0 GUHAHCH]CKOj JUCHUIIINHY je nogHeT Cobpamwy (CkynmTuHu) PM HakoH
yTBphUBawa oJ cTpaHe Biiaje Ha ceHUIM ofip>kaHoj 12. 11. 2013. roauHe, U
610 je ycBojeH Ha ceHULIM CKyNIUTUHE oAp»KaHoj 27. 12.2013. roarHe. 3aKOH
je y BeheM fies1y y ckJIaZy ca eBpOIICKOM JJUPEKTHUBOM, Ca CBPXOM [060JbllIakha
JIMKBUJHOCTU €KOHOMCKHX ollepaTepa U 6/JaroBpeMeHUM HUCIyHaBakbeM
HOBYaHHUX 06aBe3a y ’bUXOBUM MehyCOOGHMM TpaHCaKLMjaMa U TpaHCaKIhjaMa
n3Mehy eKOHOMCKHUX ollepaTepa U cybjekaTa M3 jaBHOr ceKkTopa (kaza je
Cy06jeKT jaBHOT CeKTopa Ay>KHUK HOBUaHe o6aBe3e). Y TpaHcaklMjaMa uamehy
eKOHOMCKUX ollepaTepa Uy u3Mehy eKOHOMCKUX ollepaTepa U cybjekaTa jaBHOT
CeKTOopa 4ecTo Ce JielllaBa Kallibehe ca UCIJIATOM HOBYAHUX CpescTaBa 6e3
063Kpa Ha TO LITO je Apyra yroBopHa cTpaHa Beh u3BplluJia CBOjy 06aBesy.

[TocToju BULIe pa3Jiora 3a Kallllbeke IPU UCIJIATH HOBYaHUX 06aBe3a. [loHekan
TpKMIIHA MON KOjy moceAyje HeKH 0J, eKOHOMCKHMX ollepaTepa U CTpax
Jla ce He Hapyllle IOCJOBHHU OJHOCH oApebhyjy fa Jiu noBepu/al, HOBYaHUX
o6aBe3a NMpUXBaTa WJM He NpUXBaTa ojjlarame poka niahamwa. OBakBa
3aCHOBAHOCT [J03B0/baBa BeJIMKUM €KOHOMCKHUM olepaTepuMa 60Jbe yCcI0Be
IpY IOJMUPHBakby BbUXOBUX HOBYaHUX 06aBe3a y NOCJ0BHUM TpaHCaKLMjaMa.

Periecuja I0NpUHOCH CMalbeHOM POGUTY EKOHOMCKUX OTlepaTepa U CMakh ey
pPacHo/IOKMBUX HOBYAHHUX Cpe/cTaBa. 360r Tora eKOHOMCKHU OIlepaTepu
cBe yenrthe He U3MUPYjy CBOje HOBYaHe 06aBe3e MPABOBPEMEHO y MEPUOAY
penecuje. Hekaia v mo6oJspiame EKOHOMCKOT CTakha H3a31Ba KACHO U3MHUPEE
HOBYaHUX 00aBe3a y MOCJOBHUM TpaHCcaKlMjaMa 360r yBehaHe MmoryhHocTu
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MHBECTHUPamka eKOHOMCKHUX onepaTepa U Behe nmoTpe6e 3a GUHAHCHjCKUM
cpeactBuMa. Jly>KHUIIM HOBYAHHUX obOaBe3a 4eCTO KopucTe Hemsahawe
HOBYAaHHUX 00aBe3a Kao jepTHH HauWH GHHAHCHUPAabha BbUXOBUX aKTUBHOCTHU
Y 3aMeHa 3a 6aHKapcke kpeguTe. Cy6jeKTH jaBHOT CEKTOpPA MPEKO Kalllkbekba
WCIJIaTe HOBYaHUX 06aBe3a peKopadyjy 6yjeTcKa orpaHuYeha o1arambeM
oapehenux niahama 3a Heku 6yayhu nepuoa.

KacHo uamMuperme HoBUaHUX 06aBe3a M3a3uBa: 3HaYajHe JI0JJaTHE TPOIIKOBE
noBepuonuma (mopemehaj roTOBUHCKHUX TOKOBA, J0/JAaTHe TPOIIKOBE 3a
y3eTe KpeJJuTe, orpaHuvYeHe MOryhHOCTH UHBECTUPakha U YTHUUYE HA BbUXOBY
KOHKYPEHTHOCT U NPOOUTAOGUIIHOCT); KallllbeHe UCIJIATe IIOBEPHOLIA TPeMa
IbUXOBUM J100aB/badyrMa, PaHUIIMMA, KA0 U Kalllthelhe NPUIUKOM Miahamba
jaBHHUX Ja6HMHA; GAaHKPOT CTAGUJIHUX EKOHOMCKHX OomIepaTepa — LITO
KacHUje I0BOJU JI0 1ieJie ceprje 6GaHKpPOTa UJIM HEJUKBUAHOCTH MOBEPHOIIA
6aHKpPOTHPAHOT EKOHOMCKOT OllepaTepa; Cy3/p:KaBamhe eKOHOMCKHUX ollepaTepa
Jla y4eCcTBYjy y jaBHUM Ha6aBKaMa 360r 4yera je orpaHu4yeHa eUKACHOCT Y
KopHUIIhemwy APKaBHOT HOBIIA U MAKCUMH3aI1jU KOPUCHOCTHU HOBLA TOPECKUX
o6Be3HuKa (European Economic and Social Committee, 2010: 44).

Y PM oniTta TMKBUAHOCT y NPUBPEJHOM CEKTOpY je Ha He3a/l0BosbaBajyheM
HUBOY. Y ToKy 2013. roJjHe npuBpeAHU HePUHAHCH]CKHU CEKTOP UCITYHABAo je
obaBe3e npeMa Jjo6aB/baurMa 3a 174 faHa, a HansahuBao je noTpakMBakba 3a
125 pgaHa (HapoaHa 6aHka Peny6snke Makenonuje, 2014: 32). 360r Tora uito
je pok Hcnymwema obaBe3a npeMa Ao6aB/badyrMa [y>KU HEr0 POK 3a HAIJIATy
NOTpPa’KUBakha, MOKEMO 3aK/bYYUTH /1A je IPUBPEJHU CEKTOP KpeJUTUPaAH O/
HBeroBux nopepuJaua (Apcos, 2008: 58).

Y EBpornckoj yHuju (gasbe EY) npob6JsieM ca KallkbeweM NPU U3MUPERY
HOBYAHUX 06aBe3a JaBHO je IpeMeT peryJucama. EY je yTBpauia fa npocedHo
Kallllbeke IIPU UCTIJIaTU HOBYaHUX o6aBe3a 2009. rojvHe y yroBopuMa 0 jaBHUM
HabaBKaMa je 67 faHa, ay yroBopuMa usMehy ekoHoMcKkUx onepaTtepa 57 aHa
caBapujalMjoM y ojeAUHUM JAp>KaBaMa ysiaHulaMma. Ha HuBoy EY, Hensiahawa
HOBYAaHUX 06aBe3a y POKY U3a3UBajy jeflaH oJ YeTUPU GAHKPOTA U r'yOUTAK
o/, oko 450 xusbajia paiJHUX MeCcTa CBake rojuHe. Pe3ystaT Kallikbemha Npu
M3MHUpekhY HOBYaHUX 00aBe3a je TyOUTaK o1 ckopo 290 Mmusinjapau espa 2009.
roguHe uau 2,4% ox BAIl EY 6usnuc 3ajeguuue EY (European Economic and
Social Committee, 2010: 43).

Jomr 1995. rogune Komucuja je ycpojuaia [Ipenopyky o pokoBruma nsahamwa
y TOCJOBHUM TpaHcaknvjama.! Kaga ce youusno ga [lpemopyka koja je
Heo6aBe3yjyhu akT He n3a3uBa ouekuBaHU edekar, CaBeT MUHUCTApA U

1 Commission, Commissions Recommendation of 12 May 1995 on payment periods in
commercial transactions, Official Journal of the European Union L 127, 19-22. [Ipey3eTo
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EBponcku mapsameHT 2000. roguHe je foHeo nNpBY JAUPEKTUBY O Cy36Hjarby
Kallllbera Niahamwa y NoCJI0BHUM TpaHcaklvjama.? HakoH Bullle o/ jeiHE
JlelileHMje IpyUMeHe U U30CTaHKa OYeKHMBAHOT pe3y/TaTa, UHCTUTyLUje EY, fa 61
peminie npo6JeM ca KallllbelbeM U3MUPHBaha HOBYAaHUX 06aBe3a, J0HOCe HOBY
JlMpeKTUBY 0 Cy30Hjaly Kallllbela Nahama y NOCJI0BHUM TpaHCcaKIyjama®
2011.roauHe Koja ykuaa JlupekTUBy ca uaeHTUYHUM Ha3uBoM u3 2000.roguHe,
Y yCIOCTaBJ/ba TEKYhH pexXUM 3a 0By MaTepHjy y npaBy EY.

2. UmninemeHTanuja JupekruBe y npaBy PM u aHaim3a
oapease 3aKoHA 0 pUHAHCHjCKOj AUCHUNIIMHA

Y cnepeheM geny pajia ieTasbHO MpeICTaB/baMO pelliekhba MPONHUcaHa 3aKOHOM 0
bUHAHCHjCKOj JUCIUIIJIMHU U BbUXOBY IOCTABJ/EHOCT Y OJJHOCY Ha oAiroBapajyha
npaBuJia nponucaHa /lupektuBoM EY Koja perysuiie uieHTUIHY MaTepH]y.

[IpeaMeT peryJsaiyje oBOr 3aKOHA je IPAaBOBPEMEHO U3MUPEH€ HOBYAHUX
o6aBe3a Koje Mpou3uJia3e U3 peasu3alyje NoCJI0BHUX TPAHCAKIUja — y2080pa
(3abesewka aymopa), nasmehy eKOHOMCKHUX ollepaTepa WU u3Mehy cybjekaTta
M3 jaBHOT CEKTOPA U EKOHOMCKHUX onepaTepa. OBaj 3aK0OH ce NpHUMemYje Ha CBe
yroBOpe y KojuMa ce jeJlHa CTpaHa ob6aBe3yje /ia UCIIOPYUH pOOY, yCcayre UJIU
00aBH MTOCJIOBE, a /IpyTa cCTpaHa ce o6aBe3yje /ia 3a TO UBMHPHY HOBYaHe 06aBe3e
KOje Mpou3uJiase U3 yropopa.

EdekaT HopMa Koje ce 0JHOCe HAa POKOBe U3MHpeHha HOBYaHUX 06aBe3a 6uhe
lex generalis. 3akoH faje MOTYhHOCT Jja ce APYTMM 3aKOHOM Y TBP/ie pa3/IMuYUTH
POKOBH 3a U3MHPEHe HOBYaHUX 06aBe3a. Takohe, o/pe6e oBOT 3aKOHA He
NpUMeYjy ce Ha EKOHOMCKE oTepaTepe U3 IPUBATHOT CEKTOPA Ha/l KojuMa je
OTBOpEH CTeYajHH MoCTynak.*

3a jacHuje TyMadyewe 3aKOoHA 0 GUHAHCH]CKOj JUCIUIIJIMHY, YJIaH 4 cagpKu
JebrHHIIM]je TepMHUHA KOjU Ce KOPUCTe ¥ 3aKOHCKUM oApenbama. [IperusHo

» o«

MOoCTaBJ/bakhe TEPMHUHA “IIOCJOBHA TPAaHCAKIMja”, “cy6jekaT U3 jaBHOT ceKTopa”,

12.08.2014. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31995H01
98&qid=1417613790224&from=EN

2 Directive 2000/35/EC of the European Parliament and of the Council of 29 June 2000 on
combating late payment in commercial transactions, Official Journal of the European Union
L 200, 35-38. [Ipey3eTo 12.08.2014. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/
2uri=CELEX:32000L0035&rid=1

3 Directive 2011/7/EU of the European Parliament and of the Council on combating late
payment in commercial transactions, Official Journal of the European Union L 148, 1-10.
[Ipey3seTo 20.11.2013. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:
32011L0007&rid=1

4 Y. 3.3aKkoH 0 QUHAHCH]CKOj AUCUUNINUHY, CayxrcbeHu secHuk PM, 6p. 187/13.
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“eKOHOMCKH OllepaTepy NPUBATHOT CEKTOpa” U MHOTHX JPYTUX TEPMUHA KOjU
Ce KOPUCTe y 3aKOHCKOM TEKCTY, ojallllbaBa 00y XBaT OBOT 3aKOHA.

[lox MOCJIOBHOM TpaHCAaKILHUjoOM CMaTpa Ce CBaka TpaHCakKuuja usMeby
€KOHOMCKHUX OTlepaTepa MpUBAaTHOT CEKTOPA, OJJHOCHO U3Mehy cybjekara us
jaBHOT CEKTOpa M EKOHOMCKHX ONepaTepa, Koja ce 0JHOCH Ha UCIIOPYKY pobe,
npysKakbe ycjayra u o6aB/bathe M0CJa0Ba 3a oZipeheHy HOBYaHy HaKHay.?

Jla 6u ce TpMMeEHMO 0Baj 3aK0H, 06a Cy6jeKTa, UM 6ap je/laH Cy6jeKT y TpaHCaK-
[[UjH1, MOpa 6UTH EKOHOMCKH OIlepaTep U3 NPUBATHOI ceKTopa. EKoHOMCKHU
omepaTepu MPUBATHOT CEKTOpa Cy: TProBadka JpYIITBAa U MOjeAUHAYHE
TProBayKe pa/itbe, OCHOBAHH Y CKJIa/ly ca 3aKOHOM O TProBayKUM JPYIITBUMA U
bU3UYKKM U TPaBHUM JIMIIMMa Koja 06aBJ/bajy HeKY IPOdUTAOUIHY eJaTHOCT.®

Kao cy6jekTe jaBHOI ceKTopa 3aKoH ojapebyje: opraHe Ap:kaBHe ynpaBe U
jeAMHMLEe JIOKaJIHE caMoyTnipaBe, GOH/0Be, areHIiyje, AUPeEKIH]je, 3aBO/IE U jaBHE
yCTaHOBe YHjd je ocHUMBAY Peny6imka Make/joHHUja; jaBHa TpeAy3eha, Tpropayka
JpYyLITBA U yCTAHOBE YUjH je ocHUBa4 Peny6sinka MakejoHHja, oniuTuHe, ['pan
CkomJbe, APYIITBA y KOjUMa MPETXO/JHO HaBeJeHU Cy6jeKTH UMajy BehHnHCKO
BJIACHULITBO Y JUPEKTHHU WJIM UHAWPEKTHHU YTHUILAj, jaBHE YCTAHOBE Koje Cy
OCHOBaJIe ONUITHHE U 0CTaJIe UHCTUTYLHje OCHOBAaHE 3aKOHOM.’

[lpuMeTHUIN CMO 13, UCTO Kao W JIupeKTUBa, U 3aKOH 0 GUHAHCH]jCKOj
JUCLUILJIMHU He peryJiulie NMOCJ0BHE TpaHCaKlUje U3Mehy eKOHOMCKHUX
oneparepa U cy6jekaTa U3 jaBHOI CeKTOpa KaJla je eKOHOMCKHU omepaTep
JY>)KHUK HOBUYaHe o6aBe3e. Pazsior 3a TakBO pellee BUAUMO Y YHbeHULU J1a
JAp>KaBa pacrnoJia)ke IpUHyJHUM NIPaBHUM MeXaHU3MHUMa Jja HallJIaTU CBoja
MOTpaKMBaka U /1a 3alITUTHU CBOje PUHAHCHjCKe HHTepece. nak, y Peny6stuiu
Cp6uju y 3aKOHY 0 POKOBHMMa M3MHpeHha HOBUAaHUX 06aBe3a je npeBuheHo
Jla ce 3a IOCJIOBHE TpaHcaKLuje u3Mehy eKoHOMCKUX onepaTepa U CcybjeKkTa
jaBHOTI CEKTOpa, KaJa je EKOHOMCKHM onepaTep LY>KHUK, IpUMewYy]jy NpaBuJa
OBOT 3aKOHa K0ja Bajke 3a TpaHcaKIuje u3Mehy eKOHOMCKHX ornepaTepa.®

2.1. PokoBHM 0 U3MHUpeHY HOBUYaAaHUX 06aBe3a usmelhy
€KOHOMCKHX ollepaTepa U3 NPUBATHOT CeKTOpa

3aKoH nponucyje Aa ce usMehy eKOHOMCKHUX onlepaTepa y IpUBaTHOM CEKTOPY
He MO’Ke YTOBOPUTH POK 3a U3MUPEeke HOBYaHUX 06aBe3a yxu o/ 60 fana.’ Pok

5 Yn.4 ct.1. Ibid.
6 Y4 ct.3.Ibid.
7 4.4.cT.2. Ibid.

8 Yu.4,cT.3 14.3aK0H 0 pOKOBUMAa U3MHUpPEHA HOBYAHUX 00aBe3a, CaysxcbeHu aaacHuk PC,
6p. 119/2012.

9 Y. 5 ct.1. 3aKkoH 0 UHAHCHUjCKOj AUCHUTILIUHY, CayxcbeH secHuk PM, 6p. 187/13.
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3a U3MHUpee oYK e 1a Teue NPBOr HapeAHOT JlaHa 0/f: laHa Ka/ja je 1YKHUK
npuMuo GaKkTypy UJH PyTH 3aXTeB 3a IJlahakbe o/ CTpaHe NOBEPHUOLLA; laHa
Ka/la je HOBepUJIaLl UCITYHUO CBOjy 06aBe3y (MCIOPYUHO YTOBOPEHY POOY, YCAYTY
WJIM 110CA0), a He OCTOjU MOTYRHOCT Aia ce yTBpAH JlaH NpujeMa GaKType; faHa
KaJia je moBepuJial, UCIYHUO CBOjy 06aBe3y, a AY>KHUK je TpUMUO GaKTypy
IIpe Hero 1ITO je NOBepHUJal, MCIYHUO CBOjy 06aBe3y; UM JlaHa UCTEKA poKa
3a nperJie/i ¥ noTBphUBame pobe, ycayra uau 06aB/beHOT NOCJIa YKOJIUKO je
3aKOHOM WJIM YTOBOPOM INpejiBUheH TakaB NOCTYNaK, a AY>KHUK je IPUMUO
bakTypy npe uJIH Ha JJaH NOTBphUBama.

YKOJIMKO €KOHOMCKH OllepaTepy U3 MPUBATHOT CEKTOPA He YTBP/Je POK 3a
nyiahame HOBYaHUX 06aBe3a UJIM YTOBOP CaZp KU HUIITABHY OZpeJ0y O POKY
nsahama, JyXHUK Tpeba a UCIYHHU CBOjy HOBUYaHY 06aBe3y y poky oz 30
JlaHa oA: ipujeMa QaKType; UCNIYebha 06aBe3e 0/ CTpaHe MOBepHOLA Ka/ja
He MOXe /la ce yTBP/IU IaH NpujeMa GaKType UK KaJia je HOBEpHUJIAl] IPeao
bakTypy Ay>KHUKY IIpe HEro LITO UCITYHH CBOjy 06aBe3y; UJIY JaHa KaJja UCTHYe
pOK 3a IperJie/| ¥ NoTBphUBame po6e, ycayra Ui 06aB/beHOT 0CJIa YKOJTHUKO
je 3aKOHOM MJIM YTOBOPOM INpeZiBUDeH TaKkaB MOCTYNAK, a IY>KHUK je TPUMHO
dakTypy npe uju Ha Jjad notTephusama.l’

[IpeTX0HO HaBeJleHa pelllelka 0O U3MHPEHY HOBYAHHUX O6aBe3a uaMehy
€KOHOMCKMX ollepaTepa MJAeHTHUYHA Cy pellelmMMa Koja Cy IponHcaHa
Jupexktusom EY. Paziuka ce npumehyje y ciaydajeBuMa kajia cCTpaHe yroBapajy
Jly>Ke pOKOBe 3a UCNTYhele HOBUaHUX 06aBe3a.

YKOJIMKO MOCTOjH U3PHUYUTA MUCMEHA CATJIACHOCT 006€ CTpaHe, EKOHOMCKH
olnepaTepu MOTY Jia yTOBOpe POK Ay»xH of 60 naHa, aanu He ayxu o, 120 nana
3a U3MHpele HOBYaHUX o6aBe3a.'! OBakBO ypeheme pokoBa 3a U3MUPEHE
HOBYaHMX 06aBe3a M3 TpaHCcaKlMja u3Mehy NOCJIOBHUX CybjekaTa U3a3uBa
HeJocJeJHOCT y oaHocy JlupekTtuBe EVY.

Mapa /lupekTuBa caJip>ku oJipei6y KOjoM ce MouITyje cao6o/ja yTBphuBama
yroBOpHUX 006aBe3a, OHA UIlaK orpaHuyvaBa Ty cao6o4y. [IpojyxeTak poka
3a U3MUPeHe HOBYaHe o6aBe3e je JJ03BOJbEH AKO je TO U3PUUUTO ypeheHo
yroBopoM u3melhy eKOHOMCKUX OTlepaTepa, U yKOJIUKO oJipesi6a Koja ypehyje pok
3a U3MHUpeHe HOBUYaHe 00aBe3e HUje ,3Ha4yajHO HelpaBHUYHA" 3a oBepuona.'?
To 3Hauu ga 360r cnenfiPUYHUX OKOJIHOCTU HUJIU JI€JIaTHOCTH EKOHOMCKHUX

10 /[letaseHuje Y. 7. Ibid.
11 Ya.5 ct.3. Ibid.

12 Ar. 3, par.5. Directive 2011/7/EU of the European Parliament and of the Council on
combating late payment in commercial transactions, Official Journal of the European Union
L148.IIpeyseTo0 20.11.2013. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CE
LEX:32011L0007&rid=1
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omepaTrepa y HEKUM CJjy4yajeBUMa MOXKe ce JOMYCTHUTH Jia Ce MPOIUIIY AYKU
POKOBH 3a M3MHpEH€ HOBYaHUX 06aBe3a. [IpeTXo/lHO MHUI/bEbE ayTopa
noTBpheHo je ope6aMa NPONHUCAHUM Y OAroBapajyhuM 3akoHUMa KOjU CY
noHeTH y Cp6uju u XpBaTCKoj.!

[TocTojare MOoryhHOCTH JOTOBOpA Ha AYKHU POK paJy U3MUPEHa HOBUAHUX
o6aBe3a, MOXe MOCJHYKUTHU Kao J0O6pOBObHO KpeJUTHUPake AY>KHUKA OJ
CTpaHe MOBEPHOL[A, AJIM UCTO TAKO U KAa0 MeXaHHU3aM MPHUHY/Ie, TOCeOHO 3a
MaJie U Cpe/ilbe eKOHOMCKe onepaTepe Jija 6 NpUXBaTUJIU YTOBOPHE yCJI0Be
KOjU OZICTYTIAjy OJf IPUHIUIIA CABECHOCTH U MOIITEHA UJIH OJ IPUPOJe CAMOT
yroBsopa.

Mauu v cpe/itbU oTiepaTepy Cy paH/bUBU IPUIUKOM JI0TOBapakha 360T: (b UXOBOT
HHUBOA KOHKYPEHTHOCTH Ha oJipeh)eHOM TpKHUIITY, CTpaxa Zja He HapyIie OHOCe
ca KJIMjeTUMa, OTpaHuYeHe MOTyYhHOCTH /1a 6yAly KOHKYPEHTHH NOHyAaMa Ha
AYXHW POK OTIIJIaTe CBOjPIM KJII/IjEHTI/IMa W HEeJOBO/bHOI UCKYCTBA XM OTPAaHUYEHUX
pecypcay nocTymnuumMa HanJaTe HopuaHUX o6aBe3a (European Economic and
Social Committee, 2010: 43). [loTpebHe cy fonyHe 3aKoHa 0 PUHAHCH]CKO]
JUCLUILJIMHU Y OBOM JIeJTy.

JupexkTtuBa EY gonymta u niahame HOBYaHUX o6aBe3a M3 MOCJOBHHUX
TpaHCaKIi¥ja Ha paTe, IPU YeMy Ce CBaKa paTa TpeTHpa Kao Noce6Ha HOBYaHa
ob6aBe3a.* Y XpBaTCcKoj je Takohe MpomucaHo a, yKOJHKO je TaKO yTOBOPEHO,
IIOCJIOBHUM TpaHCaKLHjaMa u3Mehy eKOHOMCKHUX onepaTepa, UM EKOHOMCKOT
onepaTepa U cy6jeKTa jaBHOI CEKTOpa, JYKHUK Mo3Ke IJlahaTyu HoBYaHe 06aBe3e
Ha pare.’® JlolaTHO, aKO Cy6jeKTH KeJie YTOBOPUTH VKU POK U3MHUPEeHa
HOBYaHe o6aBe3e 01 POKOBA KOjU Cy MPONUCAHU 3aKOHOM MOT'Y YTOBOPUTH
pok z0 360 naHa.!®

Y Cp6uju je Takobe mpeBubheHO HEKOJMKO MOBJIACTHLIA 32 €KOHOMCKe
onepaTepe NPUJIKKOM U3MHUpEHha HOBYaHUX 06aBe3a.”

13 BupgeTtuusn.3,cT.4,5,6 U 7. 3aKOH 0 pOKOBHMMA U3MHPpeHa HOBUAHUX 06aBe3a, CayscbeHu
esnacHuk PC 6p. 119/2012, u ¢l.11, st. 2. Zakon o finansijskom poslovanju i predstecajnoj
nagodbi, Narodne novine, br. 108/12, 144/12,81/131112/13.

14 Ar.5.Directive 2011/7/EU of the European Parliament and of the Council on combating
late payment in commercial transactions, Official Journal of the European Union L 148.
[Ipey3eTo 20.11.2013. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:
32011L0007&rid=1

15 Cl.14a. Zakon o finansijskom poslovanju i predste¢ajnoj nagodbi, Narodne novine, br.
108/12, 144/12,81/13 1 112/13.

16 Cl.11, st. 2. Ibid.

17 BupeTu uJ. 3. 3aKOH 0 pOKOBMMA M3MHUpEHA HOBYAHUX 00aBe3a, Cayic6eHU 2AacHUK
PC, 6p.119/2012
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3aKoHOM 0 GUHAHCH]jCKOj AUCLUIIIMHU HUCY 06e36eheHe fogaTHe MoryhHOCTH
€KOHOMCKHM OllepaTepuMa Kako 61 ype Ui U3MHUpehe HOBYaHUX 06aBe3a,
Y HUje pesBubheHo niahame y paTama.

CMaTpamo aa MoryhHocT yroBapawa njahamwa Ha paTe HUje UJeHTUYHA ca
MoryhHomhy za ce ,cBaka nojeJiHa IIOCJ0BHA TPaHCAKIUja, KOja Kao mpeaMeT
¥Ma UCIOpPYyKY po6a, py»Kamwe ycayra Ui o6aB/bakbe M0CA0Ba, TPeTUPa Kao
caMocCTaJiHA TpaHCaKIWja MPUJUKOM yTBphUBamwa poKoBa 3a U3MHpEHE
HoBYaHUX o6aBe3a“ (hophuocku, 2014: 4).

MoryhHocT ga cBaka moce6GHa IOCJOBHa TpaHCakKlMja OyJe OCHOBa 3a
yTBphHUBame pOKOBA 3a U3MHUPEe HOBYAHMX 06aBe3a, No6oJ/blIaBa CTamke
Ka/la Cy eKOHOMCKH oIlepaTepy CBoje OJHOCe ypeUIi OKBUPHUM YTOBOPUMA
WJIY KaJia je npeJIMeT yroBopa CJIOXKeH — caCTaBJ/beH 0[] Pa3JIMYUTE U Je/bUBe
TpaHCcaKIyje 3a pa3JuyuTe pobe U ycayre. Ca Apyre cTpaHe, 0BaKBO CTambe
v3a3rBa Behe NOCJ0BHE TPOLIKOBE, IOIITO CTUMYJIMIIE CybjeKTe a TocebHo
ozpebyjy BpeHOCTH nojefMHUX poba U yC1yTa, KOju Cy Ipe JJoHOolllekha 3aKoHa
0 QUHAHCHjCKOj JUCLUNJIMHY OUJIA HHTETPUCAHU Y je JUHCTBEHOM NpeMeTy
yrosopa. [locToju MoryhHocT fla 0BO cTame noBeha TpolikoBe yropapamwa
€KOHOMCKMX ITapTHepa, jep CBaka NojeluHavYHa TpaHCaKI[Mja MOpa UMaTH
noce6GHy yroOBOPHY LieHy.

Jla 6u ce orpaHu4use MOryhHOCTH HU3UTrpaBaka 3aKoHA O PpUHAHCHjCKO]
JVCUUIIJINHY, peJiBUbheHa je HUIITABHOCT YrOBOPHHUX oJpenaba Koje cy
3Ha4YajHO HEMPaBe/[HE U Koje Ha HellpaBe/JaH HauuH oipehyjy naTy™m uiu nepuon
nsahama, Ka3HEHY KaMaTy WJIM HaJ0OKHa/ly TPOLIKOBA 3a KacHO nyahame.'®
Kao HenpaBeiHe U Hedep yroBopHe o/ipebe Noipa3yMeBajy ce oapeoe 3a
yTBphUBame poKoBa JyKUX 0J1 3aKOHCKHUX 3a miahate HOBUYaHe o6aBe3e 0
CTpaHe V>KHUKA, oJpehuBame JaTyma rpujeMa GpaKType UM OTPaHUYEHE U
HCKJ/by4ehle IIpaBa HA KA3HEHY KaMaTy U HAZJOKHaAy 3a Kallllbebe IPUJIUKOM
M3MHpera HoBUaHe o6aBese.!’

EKOHOMCKHU ollepaTepHu HeKaJla HeMajy JI0BOJbHO pecypca ia caMu 3aTpake
IpaBHY 3aIITUTY 360T 3Ha4ajHO HENIPaBe/JHUX YTOBOPHUX yCJI0BA UJIH CTPAXY]jY
0/l HapylllaBama MOCJOBHUX OJHOCA Ca J[PYrOM YrOBOPHOM CTPAaHOM U He
noZiHOCe Ty>k6y 32 yTBphUBame HULITAaBHOCTH YTOBOPHUX 0/1pe/161. 3aT0, IPaBo
Ha MOKpeTame Tyx0e 3a IpUMeHy yroBopa u3mehy eKOHOMCKHX ornepaTepa
KOjH je 3HaYajHO HelpaBe/JjaH y 0JHOCY Ha [TOBepUOIa, MMajy NpodecroHaIHe
KOMODE, YAPY?KeHa, KJIacTepy U 0CTaJie He3aBUCHE OpraHu3alije OCHOBaHe
npeMa 3aKOHY Koje 3aCTyTajy HHTepece eKOHOMCKHUX onepaTepa U3 NpUBaTHOT

18 JletasbHuje 4. 3. 3aK0H 0 PUHAHCHjCKO] AUCUUNINHH, CayxrcbeH eecHuk PM, 6p. 187/13.
19 Y. 10, cT.1 1 2. Ibid.
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cexkTopa.?’ [I[ponucaHo pelleme oBanrhyje npeTxo HO HaBe/leHe Cy6jeKTe Aa
HOJIHeCY TYK0y pa/ii yTBphHUBaba HUIITABHOCTH YyTOBOPA KOjUM CY YT POXKEHU
MHTepecH eKOHOMCKHUX OllepaTepa 4ije HHTepece 3acTynajy.

OBusamthemwe 3a npodecroHa/HE KOMOpPe, VAPYKeka, KJacTepe U ocTaJje
He3aBHCHE OpraHu3allyje OCHOBaHE MpeMa 3aKOHY Koje 3aCTyIlajy UHTepece
€KOHOMCKHUX orepaTepa U3 IPUBATHOT CEKTOPa, Yy 3aKOHY 0 GUHAHCH]jCKO]
JUCLUIIJIMHU OACTYIA 0/, IPONUCAHOT pelliewna y JJupeKTHUBU.

Y /JlupekTUBH, HAKO je AepUHHCAbe 3HAYajHO HeNpaBeJHUX OJpendu
CKOpO UJIeHTUYHO, HaBeJeHo je Ja ,0praHusaliyje Koje 3acTynajy UHTepece
€KOHOMCKHUX ollepaTepa Mory Jia Ipely3My pajiibe IpeMa HallMOHAaJIHOM IpaBy
WCIIpeJ Cyl0Ba UJIM HaAJIeKHUX a]MUHACTPAaTUBHUX OpraHa paZy yTOBOPHUX
oJipe/i0M Koje Cy 3HauajHO HellpaBe/iHe, y CBpXy NpUMeHe o4roBapajyhux mepa
3a cipeyaBarbe BUXO0BOT laJber yroBapama. ! [[puMKoM aHaJM3e MPeTXO0AHO
HaBeJleHOT cTaBa /lupekTuBe NpuMehyje ce fa je nponucaHa Ty»6a 3a 3aliTUTY
KOJIEKTUBHUX NTPaBa U MHTepecH — action popularis (Safranko, 2012: 1242).
OBOM BpCTOM Ty>k06€ LITUTE Ce EKOHOMCKHU OllepaTepH 0J, Ja/ber yropapama
HelnpaBeJHUX OZipe6U oJf cTpaHe GU3UYKUX U IPABHUX JIUIA, @ TAKBa TyK6a
NpeJCcTaB/ba U OCHOBY 3a Tpa)kekwe HaJIOKHAJle WITEeTe 0f Cy6jeKTa Koju je
0/IrOBOpaH 3a HellpaBeJHe oJpejabe y yroBopuMa ca JpyruM eKOHOMCKUM
ornepaTepuma.

PM pocaz HUje ypeauia UHCTUTY L)Y , Ty>K0e 3a 3alUTUTY KOJIEKTUBHUX IIpaBa
Y UHTepeca“, ajlu 0Ba HHCTUTYLHja IOCTOjU ¥ €BPONCKO-KOHTUHEHTA/THOM
npaBy. 3aTo je, pa/iji KOMIIJIeTHe IpUMeHe /lupeKTUBe, NOTPEOHO peryaucame
OBe Tyx0e y MaKeJJOHCKOM I03MTHBHOM IpaBy.

Capapyre ctpane, Komucuja EY cmaTpa 1a mocToje HeioCcTaly MPUJIUKOM Ziedu-
HHCalba OBE UHCTUTYLMje ¥ TOTeHI[Mpa Moryhy HeepKacHOCT 360T He/JOCTAaTKa
Cpe/icTaBa KOjUM pacIoJiaXKy OBe OpraHu3aliyje 3aa/[MUHUCTPATUBHE TPOLIKOBE
v ydenrhe y CyZAICKUM OCTYNMMa U CYKOOY NHTepeca y cy4yajeBuMa KaJja Cy U
MOBEpHUJIAL U IY>KHUK YJIaHOBH UCTE KOMOPE, YAPYKeka uiu kaactepa (Com-
mission of the European Communities, 2009a: 8).

20 4s1.10 cT.3. Ibid.

21 Ar.7, par. 5. Directive 2011/7/EU of the European Parliament and of the Council on
combating late payment in commercial transactions, Official Journal of the European Union
L148.IpeyseTto 20. 11. 2013. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=C
ELEX:32011L0007&rid=1
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2.2. POKOBHY 0 U3MHpP€EHY HOBYAaHHMX 06aBe3a usmehy
€KOHOMCKHUX ollepaTepa U cyGjeKaTa U3 jaBHOT CeKTopa

3aKoH 0 QUHAHCHUjCKOj AUCLUIIJIIMHU YpeDhyje U pOKOBe 0 U3MUPEHY HOBYAHUX
o6aBe3a u3Melhy eKOHOMCKHUX ollepaTepa U cybjekaTa U3 jaBHOT CEKTOopa Kaja
Cy6jeKTH U3 jaBHOT CEKTOpa Cy AY>KHUIM HOBYAHUX 06aBe3a. Y 3aKOHY je
NPOMNKCAHO /1a Ce HE MOKe MpeJiBUAETH POK AyxHU o 60 faHa 1a 6U ce U3MHUPUIIE
HOB4YaHe 00aBe3e U3 yropopa usMelhy cybjekaTa M3 jaBHOT CEKTOPA M EKOHOMCKHUX
oneparepa. Pok nouume a ce padyyHa npeMa MCTUM [IPaBUJIMMa KOja Baxke 3a
yroBop usmehy ekoHoMckux onepartepa. [Iponucana je o6aBe3a fa Cy6jeKTH
M3 jJaBHOT CeKTOpa YHUju Cy payyHHU Jle0 TPe30pCKOr pauyyHa MuHucTapcTBa
dunaHcuja PM, 3axTeB 3a nyahamwe gocnenux ¢akTypa JocTaBe Tpe3opy
3aKJ/bY4YHO Ca TPUJECETHUM JaHOM OJf laHa Ka/ja oYU e pOK, a MUHUCTApPCTBO
¢dUHaHCHja je yKHO Jja UCILJIATH cpeicTBa y poky o 30 gaHa.?

AKO eKOHOMCKHY OllepaTepu U CyGjeKTH U3 jaBHOT CEKTOPA HUCY YTOBOPUJIH POK
3a U3MHpEe HOBYaHEe 00aBe3e, IPUMERY]Y Ce HCTa NpaBUJa Kao 3a yroBop
n3Mehy eKOHOMCKHUX olepaTepa U3 NPUBATHOT CEKTOPA, U AYKHHUK Tpebda
Jla ICITYHH CBOjy HOBYaHy o6aBe3y y poky of 30 naHa oj: npujeMa GpakType;
HCnyHema 06aBe3e 0/ CTpaHe MOBepHOLA Ka/Jla He MOXe Jla Ce YTBP/H JaH
npujeMa GaKType UM Ka/la je IoBepHJIaL mpeao GpakTypy AYKHUKY IPe HETO
IITO UCITYHU CBOjy 06aBe3y; laHa Ka/ia UICTHUYE POK 3a perJie/ U NoTBphuBamme
po6e, ycayra uau 06aBJ/beHOT 10CJa YKOJHUKO je 3aKOHOM HJIM yTOBOPOM
npeaBuheH TakaB NOCTYMAK, a IV>KHUK je IPUMHUO GpaKTypy Ipe UK Ha aH
noTBphuBama (mpoueaypa 3a nperyes v IOTBpAY U lpeMa /IMpeKTHUBY U TpeMa
3aKoHY 0 pUHAHCHUjCKOj JUCLUIIJIIMHYU He cMe 6UTH Ayxa oj 30 naHa).?®

3akoHOM 0 GMHAHCHU]jCKOj JUCIUIIJIMHY MpeaBUDEHO je HEKOJIMKO U3y3eTaKa
KOju CTaBJbajy CybjeKTe jaBHOT CEKTOpA y MPUBHUJIErOBaAH M0JI0XKaj.

Pok 3a usmupeme HoBYaHe o6aBe3e cybjeKkaTa U3 jaBHOI CeKTopa npeaBubheH
yroBOpOM HM3MeDy eKOHOMCKHUX olepaTepa U cy6jekaTa jaBHOT CEKTOpa MoxKe
OUTHU OyU o 60 TaHa YKOJIMKO je ped O BULIErOJUIH0j jaBHOj Ha6aBIu.2
3aKoHOM 0 GUHAHCH]CKOj AUCIUIINHYI HHUje OrpaHUYeH MaKCUMAaJIHU ePUOJ
3a U3MUpeme HoBYaHe ob6aBe3e. Majia je caMa peaJiM3aliyja BULIETOAULIBUX
yroBOpa 0 jaBHUM HabaBKaMa KOMIIJIEKCHA, CMAaTpaMo Jia Ce ¥ OBOM CJIy4ajy
MO’Ke N0060J/bIIaTH MO3ULMja IOBEPUOLLA YKOJHUKO ce NpeJBUAU Mahake
HOBYaHHUX 06aBe3a Ha paTe 3a Beh ncnopy4yeHy poby, ycayre 1ujau 06aB/beHU
[I0Cao M3 BULIErO/UIILEr YTOBOPA, I/le Ce CBaKa paTa TpeTHpa Kao nocebHa

22 Yn. 6,cT. 51 6.3aK0H 0 QUHAHCH]CKOj AUCHUNIIUHY, CayxncbeH secHuk PM, 6p. 187/13.
23 Yn. 7. 1bid.
24 Yn.6 cr. 2. 1bid.
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HOBYaHa 06aBe3a Ha K0jOj Ce MPUMeEHYjy OIUITAa NpaBUJa 0 POKOBHMA 3a
HM3MUpEe HOBYAaHUX 06aBe3a.

Joun jeiHA MOBJIACTHIIA je HANIpaBJ/beHa y NOTJIely CybjeKaTa jaBHOT ceKTopa. 3a
@oHp 34paBCTBEHOT OcUrypawa MakeloHUje, KOpUcHUKe cpecTaBa PoHpa,
jaBHe 3/JpaBCTBEHE YCTAHOBE U OCTAJIE jaBHE YCTAHOBE U3 06JIACTH 3/IpaBCTBa
(k1MHUKe, 3aBO/Y, LIEHTPH), jaBHA npeAy3eha U Tpropauyka ApyLITBa Koje
ocHuBa Penyb6sinka MakezoHHja, omTHHA U rpaj CKoIJbe U ocTaJsia JIHla
ca jaBHUM oBJlauihewHMa, ONIITA NpaBUJia O POKOBUMaA KOjU Cy YTBpheHHU
3a U3MUpEe HOBYUAaHUX 06aBe3a cy6jekaTa jaBHOT CEKTOpa U3 OBOT 3aKOHA,
npuMemwyjy ceon 1. 1. 2016. rogune. [IpeaBubeHo je 1a he nokpeTawmeM NpUMeHe
3akoHa 0 pUHAHCHUjCKOj AUCHUIINHY, A0 31. 12. 2014. roarHe, TAKCATUBHO
HaBeJleHU Cy6jeKTH jaBHOT CEKTOpa MOpaTH /ia U3MUPe CBOje HOBUaHe ob6aBe3e
y poKy He ayxeM o 120 nana, ay nepuoay ox 1. 1. 2015. no 31. 12. 2015. roguHe
MOpaTH Jja U3MHUpe HOBUaHe o6aBe3e y poky He AyxeM o 90 aaHa.?®

OBa ozapen6a foselthe a0 Tenkoha y nocjioBawky eKOHOMCKUX onlepaTepa Koju
capabyjy ca cybjekTUMa jaBHOT CEKTOpa 3a Koje ce IpUMeYje nopjaliheH
pexxuM. [IpuMepa pajsu, eKOHOMCKU onepaTep he MopaTu HoBYaHe o6aBe3e
IpeMa CBOjUM Job6aB/bauuMa Aa UCOyHU Y poky oA 30 uau 60 gana, JOK
HEeroBU AY>KHUIU — CYDBjeKTU jaBHOT CEKTOpA, MOTY HOBYaHa MOTpPa)KMBaka
Jaucnuahyjyy 1y»xum pokoBuma (120 gaHa ogHocHo 90 faHa), IITO AONIPUHOCH
CMakbewy JUKBUJHOCT U NoBehakby TPOIIKOBA Y MOCJI0BakhY €KOHOMCKUX
oneparepa.

PasyMmJ/brBa je noTpeba Aa ce o6e3besie y>KU POKOBU 3a U3BpIlIeke 06aBe3a
®onHja 34paBcTBEHOr ocUTrypaba MakeZjoHHje U cy6jekaTa Koje oH pUHAHCUPa,
noce6HO y BpeMeHY KpH3e, ONLITer CTapekha nonyJsalyje ¥ noBeharma TPOLIKOBA
3/lpaBCTBEHe 3alITUTe CTaHOBHULITBA. C Apyre cTpaHe, jaBHa npejyseha u
Tproeayka ApylLITBa Koja Cy OCHOBAaHa OJ CTPaHe Jip»KaBe UJIK KO0ja CY y heHOM
JIOMUHAHTHOM BJIACHULITBY JUPEKTHO 06e36ehyjy poby U/iu npy:xajy ycayre
rpabaHuMa, U cTOra Cy BUIlIe U3JIO)KEHU PU3UKY Y NIOCJ0Bay Y 0JHOCY Ha
Cy6jeKTe y jaBHOM CEKTOPY KOju 00aBJ/bajy CaMO aIMUHUCTPATUBHE QYHKIIHje.

JupekTtuBa EY gonyuita fa Ap>aBe 4JaHUIe 3a 3/[paBCTBEHEe UHCTUTYIIH]e,
jaBHa mpeayseha u TproBayka ApyLITBA Koja Cy MOTHYHO WJIH AEJUMHUYHO Y
JIp>KaBHOM BJIACHHUIITBY ¥ 00aBJbajy EKOHOMCKY JI€JIaATHOCT UH/YCTPHjCKe UIIU
KOMepliMjaJiHe IpUPO/ie, TPONUIIY POK 32 U3MHUPHBambe HOBYAaHUX 0O0aBe3a
OBUX CybjekaTa y>K1 Hero 3a ocTaJie ipXKaBHe opraHe, aJiv Hajuiie 60 jaHa.?

25 Ibid, ya. 18.

26 Ar. 4, par. 4. Directive 2011/7/EU of the European Parliament and of the Council on
combating late payment in commercial transactions, Official Journal of the European Union
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OniuTH poK 3a U3MHUpPEehe HOBYAaHUX 0O0aBe3a cybjekaTa y jaBHOM CEKTOPY
npeMa lupeKTUBH He cMe fa 6yze ay>xu of 30 faHa of JaHa: TpUjeMa GaKType;
npujema po6e uau ycayre (Kaja He MOXe Jia ce yTBPAHY JJaH npujeMa pakType
0/l CTpaHe AYXHMKA UJIH Kaja je daKTypa NpUMJ/beHa [Ipe Hero LTO je po6a
JI0CTaBJ/bEHA, YCJIyTe Npy>KeHe UK 06aB/beHH YTOBOPEHH IOCJIOBH); UJIN OF
JlaHa Ka/ja UCTU4Ye POK 3a perJies U noTBphuBame pobe, yciayra uin 06aB/beHor
nocJsa.”’

EBpOINCKY eKOHOMCKO-COLMjaIHM KOMUTET cMaTpa /ia je MoryhHOCT 3a yrosa-
pame yKHUX POKOBA 32 UCNTY e HOBYaHUX 06aBe3a y HEKUM CJly4ajeBUMa
3a cybjeKkTe y jaBHOM CEKTOPY ONlpaB/iaHo, ajiv /1a Cy6jeKTH jaBHOT CEKTOpPa HU
y jeJHOM CJIy4ajy HUCY Y TEXO0j CUTYalUju OJf MaJIUX U CpeJilbuX EKOHOMCKHUX
omeparopa u 360r Tora Tpeba Jja U3MHUpe CBOje HOBUaHe 06aBe3e V¥ POKY Koju
Huje Ayxu of 60 naHa (European Economic and Social Committee, 2010: 45).

Cy6jeKTH y jaBHOM CEKTOPY UMajy CTaJIHe, IPeJBU/A/bUBE U CUTYPHUje U3BOpE
Cpe/icTaBa HEro eKOHOMCKHU OllepaTepH U MOTY J0OUTH GUHAHCU]CKA Cpe/iCTBA
o 60/bUM YCJIOBUMA HET'O CYBjeKTH Y IPUBATHOM ceKTopy. Cy6jeKTH Y jaBHOM
CEeKTOpy Makbe 3aBUCe 0[] [I0CJI0OBHE pelnyTaliyje y 0JHOCMMA Ca BbbUXOBUM
MIOCJIOBHUM NapTHepHuMa. 360r HaBeJleHUX KapaKTepPUCTUKA, Cy6jeKTUMa y
jaBHOM CceKTOpy He Tpeb6a oMOoryhuTH noce6Ha oJlaKllakba NPUJIMKOM U3MHU-
pUBamba HOBYaHUX 06aBe3a y IOCJOBHUM TpaHCcaKlHjaMa.

3. Mepe o0 06e36ehuBamy cnymwema
HOBYaHUX 06aBe3a y npeaBul)eHOM POKY

AKO eKOHOMCKH OTlepaTepH UM Cy6jeKTH U3 jaBHOT CEKTOpPA HE U3MHPe HOBYaHe
ob6aBe3e y MPOMUCAHUM POKOBUMA, IYKHU Cy IJIATUTHU U Ka3HEHY KaMaTy y3
[JIaBHU AyT (HOBYaHy o6aBe3y). KasHeHa kamaTa ce ofpebyje npeMma 3akoHy
0 o6JIMTalMOHUM oZlHOCHMMa.?® BucruHa KasHeHe KaMaTe ofpehyje ce cBakor
noJiyroha no kaMaTHOj CTONM OCHOBHOT MHCTPYMEHTA OIlepalija OTBOPEHOT
TpxkuiiTa HapogHe 6anke PM (oBa pedepenTHa cTonaog 1. jysna 2014. roguHe je
3,25%)% yBehana 3a 10 mporieHaTa 3a HOBYaHe 06aBe3e 06pavyyHaTe y IeHapuMa
nsMeby eKOHOMCKUX ollepaTepa U eKOHOMCKHUX onepaTepa U cy6jekara us
jaBHOT cekTopa.3?

L148.IIpeyseTto 20. 11. 2013. http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=C
ELEX:32011L0007&rid=1

27 Ar. 4, par. 3. Ibid.

28 CaysxcbeH secHuk PM, 6p. 18/01,4/02,5/03,84/08,81/09 u 161/09 u Onsiyke YcTaBHOT
cyna PM o6jaBsbene y ,Ciyx6eH BecHuk PM“ 6p. 78/01, 59/02.

29 O6jaBa HaposnHe 6anke PM, 31.12. 2013. roguHe.

30 Yu. 266 a. 3ak0H 0 06IUTrallMOHUM ofHOCUMa, CaydxcbeH secHuk PM, 6p. 18/01, 4/02,
5/03,84/08,81/09 u 161/09 u Opnyke YctaBHor cyna PM o6jaBweHe y ,,CayK6eH BECHUK
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Kaja y>KHUK 3aKacHU ca U3BMHpemheM HOBYaHe 06aBe3e, IoBepuJIal, UMa IpaBo
Ha HAI0KHA/1y 32 Kallllbebe IPUINKOM U3MUPEeHha 0/ CTPaHe AYKHUKA y U3HOCY
ox 3.000 neHnapa 6e3 mpeTxXoHe OIIOMEHE U yII030pera Ay kHuKa.! [I[paBo Ha
HaJIOKHa/ly 360r Kallllbelha He UCKJ/byuyje MpaBo Ha HaJ0OKHAAY: TPOIIKOBA
[IOBepHUoOLja Ha OCHOBY YroBOpa UJIM 3aKOHA, 3aKOHCKe Ka3HeHe KaMaTe U
TPOLIKOBA 3a U3BplIekhe. HakHa/a 3a Kalllbebhe MPUINKOM U3MUPeHha HOBYAHE
ob6aBe3e /YU Kao KOMIleH3allMja NoBepHoLiMMa 3a TPOLIKOBE KOjU HACTajy
300r HaMmJaTe 3aKacHeJIOT MoTpaxkuBamwa. OBa HaZl0OKHAAa je npeBUbheHa Kao
$UKCHU U3HOC KOjU Tpeba ja OrpaHU4M a/IMUHUCTPAaTUBHE TPOLIKOBE U JIMYHE
TPOIIKOBE NMOBEPHOIA TIOBe3aHe HalJaToM.*? 3a Heke MOBepHUoIle, TOCeGHO
MaJie U Cpe/itbe eKOHOMCKe olepaTepe, TPOLIKOBU 3a MOKpeTamwe NOCTYIKa
NpPOTUB Ay>KHUKA HOBYaHe 06aBe3e Cy Hecpa3MepHo oliTepehere y ofHOCY Ha
OYeKMBaHHU PUHAHCHUjCKHU J0O6UTAK. 360T TOra MIOBEPHUOIU, KAKO O6U U36€eriv oBe
TPOIIKOBE, HEKA/, YOILITe He NoKpehy mocTynke NpoTUB Ay>KHHUKA HOBYaHUX
ob6aBe3a WJIM 3a HallJIaTy Ka3HeHe KaMaTe. HakHa/la 3a Kallllberbe U3MUPEeHha
HOBUYaHUX 06aBe3a he fonpuHeTH noBehawy 6poja NporecyupaHUX HOBYAHUX
NOoTpa)kKMBamwa M0BepHOLa, C 063MPOM Ha TO Jla JIUPEKTHO CMamyje lhUXOBe
TPOILKOBE HaIJaTe.

Jla 6u ce yHanpe/jujia IpaBoBpeMeHa HallJlaTa HOBYaHUX 06aBe3a U TUKBUAHOCT
npuBpese, 3aKoHOM 0 GUHAHCHjCKOj AUCLUMIIIMHYU TPeJiBUbheHe cy U TpeKpllajHe
onpenode. CBM eKOHOMCKH OllepaTePU U CyOjeKTH Y jaBHOM CeKTOpy he maaTUuTu
7106y YKOJIMKO KacHe PUJIMKOM U3MHpeha HOBUaHUX 06aBe3a y OCJ0BHUM
TpaHCaKLdjaMa.

[no6ay BucuHu 04,5.000 1o 10.000 eBpa 6uhe n3peyeHa EKOHOMCKOM ONlepaTepy
U Cy6jeKTy jaBHOT ceKTopa Koju Hehe m1aTuTH HOBYaHy 06aBe3y y pOKOBUMa
KOjU Cy MPOMUCAHU OBUM 3aKOHOM HJIK KOPUCTUTH OOJUTaI[MOHE OJHOCE Ha
Ha4YMH KOjU N3a31Ba O/lJIarake U3MHUPEHA HOBYaHUX 06aBe3a y pOKOBHMA KOjU
cy oapebenu oxpe6ama oor 3akoHa.*> OBa o/ipe/16a je y KOJIM3HUju ca 3aKOHOM
0 MpeKpIIajuMa Koju mponucyje fa Peny6snka MakeoHuja, pKaBHU OpTaHU
Y OpraHu JIOKaJIHe cCaMOoypaBe HUCY OJITOBOPHH 3a npekpiiaj.** CmaTpamo Ja

PM"“ 6p. 78/01, 59/02.

31 Yin.8.3akoH o puHaAHCHjCKOj AUcHUIINHY, CayxcbeH secHuk PM, 6p. 187/13.

32 VYBoauwu penutaJt 6p. 19. Directive 2011/7/EU of the European Parliament and of the
Council on combating late payment in commercial transactions, Official Journal of the
European Union L 148. [Ipey3eTo 20. 11. 2013. http://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:32011L0007&rid=1

33 Y17, cT. 1 1 6.3aK0H 0 GUHAHCH]CKOj AUCLUNINHY, CayscbeH secHuk PM, 6p. 187/13.
34 4.7 cT.4.3aKoH o npekpuajuMa, CayxcéeH secHuk PM, 6p. 62/06,69/06,51/11 u Opgayka
YcTaBHOr cya o6jaBsbeHa y CayacbeH secHuk PM 6p. 157/09.
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NpYMEeHOM MT0O3MTHUBHOI IpaBa NpeKpLIajHU CyJ Hehe U3pULIATH NpeKpllajHe
CaHKIHje cy6jeKTHMa U3 jaBHOT ceKTopa.>®

Tprosily nojeAUHIY KOjU MpPEKPILIU oZipei6e OBOT 3aKOHA Yy IOIJIe/ly POKOBa
3a U3MUpeme HOBYaHUX 06aBe3a 6uhe uspedeHa riio6a y Bucunu of 1.500 0
3.000 eBpa y JleHapCKOj MpOTUBBPEAHOCTH.>® OZIr0BOPHOj 0COOU €KOHOMCKHX
omeparepa U cy6jeKTHMa jaBHOT ceKTopa he 6UTHU u3peyeHa rj106a y U3HOCY
o1 750 1o 1.500 eBpa yKOJIMKO He U3BMHUPHU HOBYaHe 0O6aBe3e Y POKOBUMA KOjU
cy npejBuheHU OBUM 3aKOHOM UJIM KOPUCTH 06JIUTrallMOHe OZJHOCe Ha HAaUUH
KOjU M3a3uBa oJijlarakbe U3MHUpPeha HOBUAaHUX 06aBe3a npeMa yTBpheHUM
pokoBuMa.*’

TakBe mpekpllajHe CaHKIMje CBaKaKo JonpuHoce epUKACHHU]jOj HAIJIATHU
HOBYaHUX 00aBe3a, ajid MMajyhu y BUAy [ia je ped 0 YTOBOPHUM OJHOCHMa,
cMaTpaMo Ja ce rj106e He KOPUCTe 3a HaKHaAy LITeTe W/ N0o6o/bllakhe
JIMKBUJHOCTHU MOCJOBHOTr cekTopa. Haume, moryhe je na 3a Heucnsaheny
dakTypy oz 15.000 neHapa, eEKOHOMCKH ONepaTep Mopa /ia MJATH Ka3Hy O/
HajMamwe 5.000 eBpa (306.500 genapa), WITO HA HEKU HAYUH MpeJcTaB/ba
IpeBeJIMKY CaHKILMjy Y OBUM IIPUBATHO-NPaBHUM oJjHOCHMMa. Bucoke ryo6e
he monpuHETH Jjla EKOHOMCKHU ONlepaTePH Apre BUIle TOTOBUHE HA HbUXOBUM
pauyHHMa Kako 61 6J1aroBpeMeHO U3MUPUJIU CBOje HOBYaHe o6aBe3e U TUMe he
bUXOB KalalluTeT 32 00aB/bakbe /1eJJATHOCTH OUTU CMatheH UJiM he HacTojaTu
Jla yroBope MaKCUMaJiHe POKOBe 3a U3MHUpHUBake HOBYaHUX 06aBe3a.

Haparnepamwe cnpoBohewa ofpesdu OBOT 3aKOHA Kaja ce cybjekaT U3 jaBHOT
CeKTOpa jaBJ/ba Kao JY>KHUK 06aBs/bahe MUHUCTApPCTBO PpUHAHCH]jA, TPEKO
dUHaHCUjCKe HWHCIEKIMje Y jaBHOM CeKTOpy. YmpaBa jaBHUX NpHUXo0jia
Haaraefahe TpaHcakUje U3Mehy eKOHOMCKUX ollepaTepay CBpXy yTBphUBamwa
Jla JIY cy IpeKplileHe o/ipe/i6e OBOT 3aKOHA 0/ CTPaHe €KOHOMCKOT onepaTepa.®

AKO eKOHOMCKHM omepaTep MoJHece TYKO0y HaJJIeXKHOM CYAy, MPeAJIoT 3a
H3BplIee U3BPIIUTELY UJIW NpeAJior o nmiaaheHoM HaJsory HoTapy, CyzA,
W3BPIIUTE/b U HOTAP CY 06aBe3aHHu Jia o6aBecTe PUHAHCUjCKY UHCHEKIH]Y
y jaBHOM CEKTOPY — YKOJIMKO je y>KHUK HOBYaHe 06aBe3e CybjeKaT U3 jaBHOT
CEKTOpa, UJK YIpaBy jaBHUX NMPUX0Jia — YKOJHUKO je NY>KHUK eKOHOMCKHU
oneparep.

35 HcTu peHOMeH NOCTOjU U y mpaBy PenyGavke XpeaTcke. Bugern Safranko, Kriti¢ki
osvrtna provedbu Direktive 2011/7/EU u hrvatsko pravo, Pravo u gospodarstvu, br.5/2012,
Hrvatski savez udruga pravnika u gospodarstvu, Zagreb, 2012, 1247.

36 Yun.17,cT.2.3akoH 0 pUHAHCHU]jCKOj IUCHUNIUHHY, CaysxicbeH secHuk PM, 6p. 187/13.
37 Bupgetuun. 17,cT.3,4,5u 7. Ibid.
38 Yi.12.Ibid.
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Ykosuko nobe 1o GyKkBaJIHE NPUMEHE OBe HOpPMe, IOCTOjU MOTEHIHjaTHa
MOTYhHOCT BULIECTPYKe JOCTaBe MHPOpMaIKja 0 UJIEHTUYHO] TPAaHCAKIUjU
n3Mehy HCTHUX CTpaHa, a To he U3a3BaTH BeJIMKe TPOIIKOBE CybjekaTa ca
3aKOHCKOM 06aBe30M 3a 06aBelITaBambe.

[ToTpe6HO je yTBPAUTH KOjU CybjeKaT MOXKe Y3 HajMatbH TPOIIAK U HajCBPCH-
CXOJHUje Jla cripoBefie IpeHoc MHbopManyja YpaBU jaBHUX NPUXOAA U
QUHAHCHjCKOj UHCIIEKIHjH Y jaBHOM CEKTOPY 6€3 Y3pOKOoBakha MPEeKOMEPHOT
onTtepehema.

duHaHCUjCKa UHCIEKIHja ¥ jABHOM CEKTOpY U YIIpaBa jaBHUX NPUX0Ja CY
JIy?KHH JIa yTBP/I€e Jla JIU Cy peKpIleHe oApea6e oBOT 3aKoHa. OBa iBa opraHa
MuHucTapcTBa GUHAHCH]ja AY»HHU CYy ¥ POKY o4 15 JaHa HAKOH mpujemMa
o6aBellTemha [a U3BPIIe KOHTPOJIY OCJIOBHE TPaHCAKIHje U J1a 01y 4e JaJu he
[OHETH NPEKPIIAjHy NPUjaBy HaAJIEKHOM CYy WU YTBPE Ja HeMa IIoBpe/ja
3aKoHa y poky oz 15 naHa oz aHa 06aBJ/beHOT HaA30pa.®”

HecymmuBO je fa oBO pellewe gaje pesyarare. MehyTum, noBehahe ce
aZIMUHUCTPATUBHU TpollKoBU PUHAHCHjCKe MHCIEKIHje U YIpaBe jaBHUX
Npyxo/ia 360T NpolIMpekha BUXOBUX HaJIJIEXKHOCTH, a Moryhe je fa ce npofy»u
Y BpeMe 3a HallJlaTy HeClIOPHMX HOBYAaHUX 06aBe3a U3 yrOBOPEHOr O HOCA.
duHaHCHjcKa MHCNEKLMja U YIpaBa jaBHUX NMpPUX0Ja UMajy AYKHOCT Ja
UCIHUTAjy CYLUTHHY IpahaHCcKO-TpaBHUX 0/HOCA KOjU OACTYNAjy o yHKIUje
KOje MMajy Kao Jp>kaBHU opraHu. EPukacHuje peuewe npejnsubeHo je
3akoHuMa Peny6nke Cp6uje. Cy Koju JoHece pellielmhe 0 U3MUPehY HOBYaHOT
NOTpa)KMBamwa U3 NOCJOBHUX TPaHCaKlMja U3Mehy NpuBpeHUX cybjeKaTa,
MMa o6aBe3y Jla I0CTaBU pelllele OpraHy Koju Hajr/esa NpuMeHy 3aKoHa 0
pOKOBHMMaA 33 U3MUpEHe HOBYaHUX 06aBe3a y NOCJ0BHUM TpaHCaKIMjaMa pajiu
NOKpeTamwa MPeKpLIajHOT NoCcTynKa.*

OpraH koju 06aBJba Ha/I30p caMo Mokpehe npekplIajHU MOCTYNAK, aJld He
yTBphyje YNeHUYHO CTalbeE.

AyTopu y dasu uspajie 0BOr pajia IpUMETHUJIU CY aJITEPHATUBHO pellerwe 3a
CaHKIIMOHHCaIbe CybjekaTa Koju KacHe Y U3BMUperby HOBYaHUX 06aBe3a, Koje je
CBOjeBpeMeHO 6uJio peBuille Gy TYPUCTUUKO 3a UHCTUTYLMje EY. Komucujajey
npeaJIory, oJHOCHO JJUPEKTUBHU O ClipevyaBakby Kallllbeha UCIJIaTa y IOCJTOBHUM
TpaHCcaKliMjaMa, npeaJoxu/a niaahawe KoMIeH3aluje Y BACUHU of, 5% o,
CcTpaHe cy6jeKaTa U3 jaBHOT CEKTOpa KOju He UBMHPYjy 6JlarOBpeMeHO CBOje
HoB4YaHe o6aBe3e (Commission of the European Communities, 2009b: 23).

39 Y. 13.Ibid.

40 Yu.10 cT.4.3aK0H O pOKOBMMA U3MHUpeHa HOBUAHUX 06aBe3a, CayixcbeHu aaacHuk PC,
6p. 119/2012.
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OBa KOMI'IeH3aL[I/Ija HE OrpaHH4YaBa IIPAaBO HA 3dKOHCKY KAd3HEHY KaMaTy 3a
Kallltb€lbe NPUJIMKOM H3MHUPHBAbd HOBYAaHHUX oGaBe3sa.

OBo peliere MOTJIO 61 ce MPUMEHUTH U Yy 3aKOHY 0 PUHAHCHUjCKOj AUCIUIIIIMHU
Kao KOMIIeH3allMjCcKa TaKca y 0JJHOCY Ha eKOHOMCKe olepaTepe U cybjekTe
M3 jaBHOT CEKTOpa KOju KacHe MPUJNKOM U3MUPHUBAakha HOBYAHUX 06aBe3a U3
HEKOJIMKO pasJiora.

[IpBO, mocToju Kopesanuja u3Mehy HoBuaHe o6aBe3e U caMe KOMIIEH3allHjCcKe
Takce. 36or Tora Hehe fohu 0 npeTepaHor onTepehemwa fyxHuKa. Kako 61
3aKOHO/jaBall] 3aIlITUTHO MMOCJOBHU CEKTOP, KOMIIEH3aIl1jy MOXKe OrPaHUYUTHU
Ha MakcuMaJiHu u3Hoc 0/, 5.000 usum 10.000 eBpa ykosinko 5% HoB4YaHe o6aBe3e
HaJMallX 0Baj U3HOC.

Jpyro, HeMa noTpe6e 3a 0JaTHUM aHTa’KOBakeM JIpP>KaBHUX OpraHa 3a Ha/i30p
crnpoBobemwa 3akoHa. Kaza noBepusian nojjHece TyK0y HaJAJIeXKHOM CYAY,
OJIHOCHO MPEJJIOT 3a IJIATHU HAJIOT HOTapy, CyA UK HoTap he yTBpAUTH Aa J1d
JYKHUK 1yT'yje KOMIIeH3alUjCKy TaKCy, Kao ITO je AeGUHUCAHO, U Ja JIU AyTYje
3aKOHCKY Ka3HeHY KaMaTy ([y»KHUK KaCHU ca U3MUpemheM HOBYaHe 06aBese).
OBe MHCTUTYLHje YTBPHYjy [1a /v je MOBepHUJIAL, UCIIYHUO CBOjy 06aBe3y U Jja iU
je Iy>KHUK 3aKaCHUO ca U3MUPHUBabEM HOBYaHe 06aBe3e Y YTOBOPEHOM POKY
WJIM Yy POKY NIPONUCAaHOM 3aKOHOM (OCHM aKO CTpaHe HUCY YTBp/JUJIe POK 3a
HCIybebhe HOBUaHUX 06aBe3a). Passinka je y ToMe IITO OBepuUJIall MOXKe Jja ce
O/IpeKHe [IpaBa Ha 3aTe3Hy KaMarTy, aJIu KOMIIeH3alkjcKa Takca o, 5% cBaKako
he 6utu HansiaheHa of Ay»kHuUKa. Cpe/icTBa NPUKYII/beHA KOMIIeH3alMjoM he
6uTu npuxos 6ynerta PM.

OBa Mepa Huje 6usa npuxBaheHa oJ ctpaHe CaBeTa MuHHKCTapa u EBpornckor
napJiaMeHTa, ajid TEOPETCKU MOoIJia 6M OGUTH JJo6pa OCHOBA 3a N06GOJblIaE
JMCLUILJIMHE NPUINKOM U3BplIaBalkha HOBYaHUX 06aBesa.

3aKoH 0 GUHAHCHUjCKOj AUCIMIIJIMHY TI0YEO je Aa ce NpuMewyje oA 1. Maja
2014. rogune. O6jekaT mpUMeHe 3aKOHa 6uhe OCJI0BHE TpaHCcaKILuje usmehy
eKOHOMCKHUX ollepaTepa U cybjekaTay jaBHOM CEKTOpPY KoOje Cy HacTaJie 10 JaHy
noyeTKa IpUMeHe OBOI 3aKOHa. [[paBHU OCHOB 3a 10CJIOBHE TPaHCaKLUje MoxKe
nocTtojaTu U nipe 1. maja 2014. rouHe, a1y aKo ce TpaHCaKIUja peasnsyje nocuie
OBOT 1aTyMa, 3aKoH he ce NpUMeHUTH Ha Ty TpaHCaKIH]y.

4. 3aKJ/by4ak

HoTopHa je ynwbeHULa 1a je TUKBULHOCT IpUBpeHOT cekTopa y PM Hucka, u
pa3yMJbUB je CTAaB 3aKOHO/|aBlia 3a [JOHOIIe e pellieha Koja he AUCIUIIMHOBATH
NpuBpeHe Cy6jeKTe — 1yKHHKe HOBYaHUX 06aBe3a.
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3akoH 0 GUHAHCH]CKOj JUCIUIIJIMHH je 3HaYajaH MOYe THU KOPAK Ka M060/bIIaY
YKYIHEe JUKBUJHOCTU HAlMOHAJIHE €KOHOMHUje U yHamnpeherwe mnpaBHOT
OKBHpa 33 UCITy-eHhe HOBYAHUX 00aBe3a, U ONPaB/aHO Ce 0YEKY]y MO3UTUBHU
edexTu oz herose npuMeHe. Ca ipyre cTpaHe, Ca OBUM 3aKOHOM CMamyjy ce
MOTYhHOCTH CaMOCTaJIHOT JOHOIIEHA 0/[IYKa EKOHOMCKHUX ollepaTopa u To he
CMaKbUTH BbUXOBE ePUKACHOCTU U NPOPUTABUIIHOCTH, U TocpeHO he yTunatu
IbUX0Be JIUKBU/IHOCTH. BehrHa 41aHoBa 3aKoHa ¢y y ckJ1afy ca lupektuBoM EY
KOja peryJiuiiie McTa nuTawa. MehyTum, onpei6e o pokoBUMa 32 UCTTYHbaBakbe
HOBYaHHUX 00aBe3a, Ty»6a KOjy MOTY MOJHETH OpraHu3alHje Koje LITUTE
WHTEepece eKOHOMCKUX OlepaTepa, U U30CTaHaK NpeKPIIajHUX CaHKIHja ¥
JIMpeKTHBY - IOBOJbHU]€E Cy 32 EKOHOMCKE OIlepaTepe U NOCTaBJbajy UX Y 60/bU
M0JI0Kaj Hero 3aKoH 0 pUHAHCHUjCKOj JUCHUILIMHU. Ca pyTe CTpaHe, pKaBa
OBHM 3aKOHOM /I00Hja MOBJIACTHIIE KOjU HUCY mponucaHe /lupekTuBoM EVY.

CMaTpaMo fa je npaBOBpeMeHa HalJlaTa HOBYaHMX 06aBe3a y MOCJOBHUM
TpaHCaKIMjaMa NpeJAMeT UHTepeca 3a CBe CybjekTe Koju paje y PM u ga je
Heonxo/iHO fa CKyNnuITHHA NpuaaroAy 3akoH o GUHAHCHjCKOj JUCLUNJIUNHA
KaKo OU IoNpUHEeOo N060/blIaky ONIITEr CTakba U JUKBUAHOCTH Y IPUBPEH,
a Z1a MIlaK He YTpO3H1 [I0CJI0Balk-e eKOHOMCKUX onlepaTepa.
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IMPLEMENTATION OF DIRECTIVE 2011/7/EU ON COMBATING
LATE PAYMENT IN COMMERCIAL TRANSACTIONS IN THE
REPUBLIC OF MACEDONIA: THE FINANCIAL DISCIPLINE ACT

Summary

In the Republic of Macedonia, the legislator has tried to solve the problem of late
payment in commercial transactions by enacting the Financial Discipline Act. The
Jjustifications for enacting this Act were the illiquidity of the business sector and
the implementation of the EU Directive on combating late payment in commercial
transactions. Yet, the Act includes several differences in comparison to the regime
envisaged in the Directive. The time limits governing the performance of monetary
liabilities in transactions between economic operators (undertakings) are identi-
cal with those in the EU Directive; however, the Act does not regulate payment in
installment and does not provide for an extension of time limits unless expressly
agreed. On the other hand, public authorities have a few privileges: time limits for
commercial transactions between public authorities and economic operators are
identical with the time limits for transactions between economic operators (whereas
in the Directive time limits for public authorities are shorter); contracts on perennial
procurement are exempt from compliance with this Act; and particular categories
of public authorities should comply with the general time limits for commercial
transactions as of 1 January 2016. Additionally, considering the prescribed misde-
meanor sanctions applicable in cases where the debtor has failed to pay within the
prescribed time limits, the purpose of the Financial Discipline Act remains unclear.
Has it been enacted to increase or to reduce the liquidity in the national economy?

Key words: commercial transactions, time limits on payments, Republic of Mace-
donia, combating illiquidity.
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Ancmpaxm: Passoj duzumasHe mexHos02uje dogeo je do dpamamu4Hoz
nopacma cajéep KpUMUHaAA y pazHuM 061acmumd, d HAQpO4UMo Ha NOsbY
uHmesiekmyaJiHe ceojuHe. KopucHuyu cee suwe kopucme pa4yHape u dpyze
esleKmpoHcKe ypehaje 3a epuierbe nogpeda uHmesieKmyasHe C80juHe.
Ilpumom, MHO2u noYuHUOYU 08aK8uUX desa 8epyjy da ce Moy uszybumu
Y MOpY AUYHUX U MPEXCHUX pavyHapa u da moey uzbehu odzoeopHocm
3a yuurbeHe padirbe. Unak, cmeapu He cmoje mako. YKOAUKO je usepuleHd
3/10ynompe6a pavyHapa, OH ce Moxce Npempaxcumu U aHa/u3upamu, na
Jje mako mozyhe ymepdumu odzogopHocm noyuHuoya desaa. 08o ce spuiu
ymephusarbem dueumaHux dokasa, Koju ce 00 ocmaaux MamepujaaHux
dokasa pazAukyjy no opmu y Kojoj cy uHKoOpnopucaHe uHgopmayuje, a mo
Jje duzumasiHa ghopma Koja nodpasymesa HeKU eAeKMpPOHCKU UAU MAZHEMHU
ypehaj.

Tlocmynak ymephusarea duzuma/iHux dokasa cnpogode cepmu@ukos8aHu
pauyHapcku gopeHsuvapu, ynompebom pasauvumux mexHuka u aaama,
nowmyjyhu odzosapajyhe npoyedype, jep ce nodayu mokom npuKkyn/bared
Mog2y us2youmu uau owmemumu.

Y pady cy obpabeHu HajeaxcHuju achekmu dokaszuearba dU2UMA/IHUX
nospeda uHmesiekmyaJjHe c80juHe, Kao U npobjaeMu Koju ce nojasyjy y
8e3u ca muM, ca NOCe6GHUM 0C8PMOM HA AH2/10CAKCOHCKO NPAso.

Kryune peyu: dueumasnu dokas, komnjymepcka ¢oopeH3uka, duzumasiHa
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1.YBog

Y naHauwe BpeMe 4yak 90% cBux nocrojehux mndopmanuja Hajnasu ce y
aurutajHom ¢opmaty.! Pa3Boj gururajsiHe TEXHOJIOTHje, MOpPEJ MHOTHUX
NOTOHOCTH, JI0HEO je U oZpeheHe Hexxe/beHe, NIa U IITeTHe Mocjaenule. [Ipe
CBera, HaCTao je HOBU 00JIMK KPpUMHUHAJIA — T3B. caj6ep KPUMHUHAJ Y Pa3JHYUTUM
cdepama. [lopes Tora, npuBaTHOCT NOjeJUHLA 030MJbHO je oBeJleHa y NUTakbe.
Hajzanx, nHdopMaTHUKa TEeXHOJIOTHja CTaBWJIA je NMpaBa HMHTeJeKTyaJiHe
CBOjUHe IIpeJ; BeJIMKe U3a30Be U UCKYyLIemha, TUMe IITO je 3HaTHO oJIaKulaJja
BbUXO0BO Kpllewe. [Ipy cBeMy ToOMe, HOBa TEXHOJIOTHja je OTexaJia JJOKa3uBame
JUTHATAJHUAX IOBpeJia, YUMe je, Ha HeKH Ha4yMH, CTaBUJIa TOYUMHUOILLe ToBpeJay
peslaTUBHO KOMGOPHHUjHU U 3alITUNEHH]H [T0JI03KA]j Y 0JHOCY Ha JieraJiHe HOCHOlle
npasna.

[TounHOLM AUTUTAJHUX NOBpPeJia NpaBa UHTEJEKTyaHe CBOjuHe 0OUYHO
MHUCJIe a Hehe GUTH OTKPUBEHU U Jla Ce JIAKO MOT'Y U3TYOUTH U CAKPUTHU Y
MOpY JIMYHUX U MPEXHUX pauyHapa. MehyTum, cTBapu He cToje 6all Tako.
TexHUYKH, TOCTOjU caMo Nap MeTO/a 3a bpUcare, a MHOTO HAUMHA 33 CKPUBakbhe
nojaTtaka. 3axBasbyjyhu JUTrHUTAJNHOj UJIU MpeXxHoj dopeH3unu Mmoryhe je
OTKpHUBae U Ipe3eHTOBaba BepOL0CTOjHUX JJ0Ka3a 0 JUTUTAJTHUM OBpeJaMa
HHTeJIeKTyaJsiHe cBojuHe. OBakBe Jjoka3e Moryhe je OTKpUTH 4Yak U Kaja je
NOYMHHUJIAL, 06prcao noAaTKe ¢ pauyHapa. To ynHe pauyHapcku ¢opeH3udapu
pas/IMYMTUM aJlaThMa 3a 06HOBY I0/1aTaKa, y3 NOLITOBakke CTPOre Npoueaype
KaKo OU ZJ0Ka3u 6UJIK BEpPOIOCTOjHH.

KomnjyTepcka (pauyHapcka) popeH3uka pesicTaB/ba IPUMeHY KOMIIjyTepCKe
HCcTpare U TeXHUKA aHaJIU3e y [UJbY YTBphUBakha pejleBaHTHUX JUTUTATHUX
Jloka3a. OCHOBHHU L1MJ/b pauyHapcke popeH3HUKe je 06jaCHUTH TPEHYTHO CTakbe
gurutasiHor apredaxTa. [lojam gurutaniu apredakT yK/bydyje pauyHapCcKU
CUCTeM, MeIUjyM 3a CMellTaj MoAaTaKa, Kao ITO CYy YBPCTHU AUCK uau [IB/l
MeJlujyM, eJIEKTPOHCKU JOKYMEHT (IOpyKa eJIeKTPOHCKe MOLITe, JUTMTa Ha
doTorpaduja) uam HU3 MpexkHUX naketa. [Ipu cnpoBohewy dopeH3UUYKe
HCTpare HeONXOJHO je MpeAy3eTHU ocebHe Mepe Aa 6U J0Ka3U 6UIM BaJauAHU
Y NPUXBAT/bUBU Ha CYAy. JeZHA OJ HajBaXXHUJUX Mepa je OCUTypaBame Jia je
Jl0Ka3 IPUKYIJbeH Ha UCTIpaBaH HAaYMH U Jia ce IOLITYje JlaHal, loceia Joka3a
0/i MeCcTa OBpe/ie 10 J1abopaTopHja U, KOHAYHO, 0 Cy/Ja.

1 TB koju Hac WNUjyHUPa, CMapT anapaTy 3a JoMahUHCTBO KOjU ce aKTUBapajy NyTeM
CMC nopyka, 3/l miTaMnayu JbyACKMX OpraHa, KO3MeTUYKHUX IPOU3BO/1a, ay TOMOOUJICKUX
JlesloBa U rpah)eBUHCKUX eJleMeHaTa — CaMo Cy HeKH 0/ IPOM3B0/ia HOBe TEXHOJIOTHje.
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2. UHTepHeT nUpaTepuja

[lop survTasHOM NMpaTEPUjoM, y HajIIMPEM CMHUCJLY, TIOApa3yMeBa ce uspaza
HeJleraJIHUX KOIHja AUTUTAJHUX MPOU3BoJAa U nHpopManuja 3amtuheHux
IIpaBOM MHTeJIeKTyaJIHe CBOjuHe. [Ipeniu3Huje, o nupaTeprjoM JUTUTAJIHOT
caZip>kaja Ha MHTepHeTy moapasyMeBa Cce HE3aKOHUTO Kopulihewe UJIH
JUCTPUOYILMja ayTOPU30BAHOT JUTHTAJHOr caZpiKaja Koju ce AUCTpUbyuUpa
npeko UHTepHeTa.

HWHTepHeT nupaTepuja HpejAcTaB/ba HEe3aKOHUTY PENpPOAYKLHUjy H/Uau
JUCTPUOYLHjy 3allTUheHOr JUTUTAJTHOT MaTepyjaJia Iy TeM pauyHapCcKe Mpexe.
['eHepaJiHoO, y 06J1acTH MHGOPMALMOHO-KOMYHUKAMOHUX TEXHOJIOTH]ja JiBa
Haj3HavajHUja 06JIMKa U peJiMeTa NOTEHLUjaJIHUX IOBPeJia HUHTeJNeKTyasHe
CBOjUHE cy cOPTBEP U MyJITUMEJMjaHU CaZpXKajy Y AUTUTATHOM OGJIUKY.

[log furutajHuM cajpkajeM Hajyelhe ce nmoApa3yMeBajy: ay Mo cajipKaju
(koMIaKT AUCKOBU My3WUYKUX Kyha), TesieBU3UjCKe cepuje, UTPAaHU U JOKyMeH-
TapHU GUJIMOBHU, KOMepPLHjaJHU COPTBED, €JJEKTPOHCKE U ayAUO KHUTE,
KOMepLHjaJHA MYJTUMEAUjAJIHU TYTOPUjaIH U APYTH CaZlpKaju Koju ce Ma-
COBHO AUCTpUOYyUpajy npeko NHTepHeTa, a 3aluTHheHH Cy ay TOPCKKUM MpaBUMa.

EJIeKTPOHCKH caZip:Kajyu pa3IMuYUTE BPCTE U MPUPOJIE MOT'Y Ce IPEHOCUTH
nyTeM Mpexa 3a pa3MeHy ¢ajiioBa, IUPATCKUX CepBepa, veb-cajToBa uiu
XaKOBaHHUX padyyHapa.

Jembewe naToTeka (eHrJ. file sharing) ce nedrHUIIE KA0 POLIEC C/Iakba JATOTEKA
Ha UHTepHeT Tako [a ce OHe KaCHHje MOTY Mpey3eTH U PenpoayKOBaTH.
CodTBepu KojU ce 3a TO KOPUCTE HUCY HeJleraJIHU per Se, aJlu je hbUX0oBa yIoTpeba
3anpubaB/bakbe 1aTOTeKa 3aIUTHNEHUX Ay TOPCKHUM TPpaBUMa MPOTUB3aKOHHUTA.
[loce6HU AUCTPUOYLIMOHU KaHAJIU 3a JieJbere JaToTeKka cy P2P (eHru. peer-
to-peer) cepBucu Koju oMmoryhaBajy pauyHapruMa JUPEKTHO NOBe3UBambe ca
Jpyrumay 1iu/by pasMeHe U KoM pama JaToTeKa NyTeM JlelleHTPaJlu30BaHUX
Mpexa. Y OBUM Mpe)kaMma pauyHapu cy MeycoGHO JUPEKTHO MoBe3aHU 6e3
Nocpe/ioBakba LieHTPaJIHOT cepBepa.

[IpBY momnyJsiapHU CepBUC 32 AUCTPUOYLIUjY MY3UKe KOjU je KOPUCHULIMMA
oMOryhHo NpucCTyIl BEJIMKOj MpeXH My3UYKUX JlaToTeKa 610 je Napster, koju
ce mojaBuo kpajem 20. Beka.? HakoH Napster-a, mojaBu/iv cy ce HOBU porpamu
KOjU cy 10 YHKLMjU OUJIM CIMYHU BbeMy, Kao HIIp. Kazaa, Grokster, Morpheus,

2 CodTaep je omoryhaBao KOpUCHUIMMa Jja TPeTPaXyjy My3UuKe JAaTOTeKe HA YBPCTUM
JIUCKOBHMMa JJpyTUX KOPUCHUKA U ITpey3My Ux 6ecriaTHo. Mako Napster Huje yyBao nupaTcke
ca/ip>Kaje Ha CONCTBEHUM cepBeprMa, y6p30 je Haullao Ha ONTyx6e Aa Ae/berbe dajaoBa
usMebhy KOpUCHUKa Ipe/icTaB/ba NMpaTepHrjy. OpraHusalyjasa3aliTUTy IpaBa My3UYKUX
uszaBavay CjegumweHuM AMepruukuM /JpxaBama — RIAA Tyxuna je Napster 36or nospejie
ayTopckux npaBa. CyackoMm ofnykoMm uM3 2002. rofguHe HaJIOXKEHO je raulewmbe cepBUca U
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eDonkey u ci1., K0ju cy pa3Buin MogUPHKOBAHE CEPBHCE KOjU HUCY MOTJIH
OUTHU JUPEKTHO OJrOBOPHU 3a AUCTPUOYIIHjy MUPATCKOT cajJipxkaja, Beh cy
TY OZFOBOPHOCT NpebaluBaJjIy Ha MOjeJiUHIlE, Tj. KOPUCHUKe. Y 0BU cepBucU
Cy JI0’KMBEeJIM UCTY CYyIOUHY, 1A Cy HEKU Y6P30 GUJIM yrallleH!, 10K Cy APYTHU
HacTaBUJIY a QyHKIMOHUINY 110 JIETAJHUM IPUHIUIHUMA.>

CodTBepcka nupaTepuja 0JHOCHU Ce Ha U3pajly U YINOTpeby HeserajHUX
KOIIMja payyHapCcKor nporpama. KopucHuK KynmoBUHOM copTBepa KyImyje caMo
JIMLIEHLY, OHOCHO paBo Kopulihewa copTBepa, ajiv He M IPAaBO HeroBe abe
auctpubynuje.* [IpuaMKoM KyMoBHHE U HHCTaJalkje copTBepa, KOPUCHUK
,IIOTIHUCY]je yroBop"“ ca mpou3BohayeM, KOjuM ce 06aBe3yje Ha NOLITOBakEe CBUX
obaBe3ay Be3u ca ynotpebom coptBepa. OBaj yroBop Mo3HarT je nojJj HA3UBOM
YTOBOP Kpajwer KopucHUKa o kopuithewy sinneHie (EULA - End User Licence
Agreement).

Hako HujesaH o nocTojehrx MeTo/ja He rapaHTyje MOTNYHY 3alUTUTY, AaHac
ce y cBeTy Hajuelnrhe npuMemnyjy ciaesiehe meToie 60p6e NpoTUB coPTBEpPCKeE
nupaTepuje: 3alITHUTA 10 OCHOBY ay TOPCKHUX MPaBa, 3alITHUTA 0/ KOUPabha U
JIMLeHIIMpakbe 110 MECTY YIOTpebe.

TexHuKke 3alITUTE OJ, KONMpPamWa CacToje ce y NPUMEHU XapJBePCKHUX U
coQTBEPCKUX KapaKTEepUCTHKA KOje cripedyaBajy NOKyllaje Konupaka Uau
KonupaHU codTBep YKMHe Henoy3gaHuM. Mako cy fo cajja kopuinheHe MHore
TexHUKe 3alITUTe (HOp. IB/] ArckoBU ce 3alITHhYjy AUTUTAIHUM ,,0MOTa4UMa"“
- wrappers), TokasaJo ce Jja HAjeJiHa O/ IbUX He /iaje MOTHYHY CUTYPHOCT.
360r Tora BehuHa npousBohaya ofycTaje oJ 0Be METO/Ie U BHUIIIE Ce OCJIakbha
Ha [peocTaJle /iBe.

3a motpe6e KOMIaHUja U UHCTUTYI[Hja Ca BEJIUKUM OpOjeM KOPUCHHKA, a Y
[[MJ/by Cy30Ujara NUpaTepuje, HeKU NpousBohauu copTBepa Hyie MOryhHOCT
MpEeKHOT JHIeHnupama (site licencing).” Ocum Tora, Heke codpTBepcke
KOMITaHHUje, Y [IUJbY CBOT NpOMarupama, 4eCTO CBOje MPOU3BOJe YCTYNajy

vcnaahvBamwe MUJTUOHCKUX OoAUITEeTAa MY3UYKHUM CTBApAOLlMMa U BJIACHUIIMUMA Ay TOPCKUX
U CpOAHUX IIpaBa.

3 306o0r cBeraM3HeTOT, IMPATH CYy KperpaJsi HOBY IPOTOKOJI Koju he oHeMOryhuTH KpUBUYHO
robeme JIMIA Koje y4ecTBYyje y pa3dMeHu JaTtoTeka - BitTorrent.

4 IlpeMa HeKMM npoLeHaMa, faHac 0ko 40% cBUX ITepCOHAJIHUX payyHapa y CBeTy pajiu
nomohy userasnnor copraepa (y CAJl oko 25%, y EBponu oko 35%). Kao 3eMJbe ca Hajpehum
NpPOLEHTOM HJerajHor copTBepa uctudy ce BujerHam, Kuna, UHzoHe3uja, YkpajuHa u
Pycuja, y kojuma Buie o 85% codpTBepa npe/icTaB/bajy HeJleTaJaHe KOMUje.

5 VY oBoM ciy4ajy, KOpUCHUK Ha OCHOBY yroBopa ca npousBohadeM, jo6uja jeJaH IpuMepak
MHCTAaJIaLlMOHOT JUCKa U npaTtehe JoKkyMeHTanuje, a f061ja 03BOJy 3a HHCTAJIALU]Y
codTBepa HAa OHOJIMKO payyHapa 3a KOJIMKO je JMLeHLa aheHa.
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NOTIYHO GeClJIaTHO 3a HEKOMepliujaJiHe cBpxe (HIp. YHUBepP3UTETHUMaA UJIU
dakynTeTuMa). Y TOM CMHUCIY, OCJEAHUX 'OJUHA Y YCIIOHY je U T3B. KOHLIENT
otBopeHor k64a (Open Source), o KoMe Nporu3Bohauu copTBeEpPa yCTynajy
GecnJaTHO Ha Kopulliherwe cBoje npousBoie.® [Ipo6JieM nupaTtepuje ce nosehao
Cca pa3BojeM HOBUX TEXHOJIOTHja Koje oMoryhaBajy Jiaklie U epUKaCHHU]je
HeoBJIalINEHO KoM Pake My3UKe (U PYyTUX caJipKaja) v leHe AUCTpUbynuje.’

leHepaJsiHO, IOCTOje YeTUPH JOMUHAHTHA BUAA NMpaTU3alUje JUTUTAJTHUX
NIPOU3BO/A, LUTO Ce MOXKe OCTBApUTH:

e KYIOBHHOM JIeTraJiHe Komuje puiMa, My3HuKe, BUJIEO-UTPUIlE, KIbUTE UJIN
codTBepa HAKOH Yera cJeid Kpenupame UjeraJHUuX KOIuja;

e JUPEKTHO 0/ U3BOPA, 0J] CTPAaHe HHCajepa, U3 chepe GUIMCKe U My3HUUKe
HH/YCTpHUje Koje HajHOBHja OCTBaperha PeJIOBHO JieJie ca CBETOM My TeM
TOpEHaTa;

e CHHUMameM CaJipKaja Koju ce eMUTYje Ha TeJIeBU3UjU Ha CBOJUM payyHapUMa;

e Heke BpcTe TB eMucuja, kao WITO Cy NPEeHOCH CIOPTCKUX YTaKMHULA
3aXTeBajy TPeHYTHY AOCTYIHOCT cajpiKaja, 1a HeMa roBopa 0 CHUMamwy 1
HaKHa/HOM aIlJIoyZ0Bawy. YMeCTO TOra, KOpUCHUIU KOju UMajy naheHe
KaHaJle Ha KOjuMa ce MOMEHYTH CaJipXkaj eMUTYyje moMmohy 6p3e Mperxe
YCHOCTaBJ/bajy KaHaJ 3a cTpuM U World Series - koju uHaue Mox/1a He 6U
MOTJIY Jia [J1efajy.

Jpyru 3Ha4YajaH CerMeHT y MPoIecy MupaTepHje nNpeAcTaB/ba JUCTPUOYIHUja
KpeHpaHoT JUTHTaJHOT caAprkaja. TeXHUYKH, OHA ce MOYKe peasIM30BaTH Ha
BHIIIEe HAYUHA.

2.1. BitTorent

KoprcHUK Koju je CAaYMHUO HeJleraJIHy KOIH]jy ca/ip»Kaja 3alTHheHoT ay TOPCKUM
NpaBoM, HoMohy cBUMa A0CTYIHOT copTBepa Kpeupa torrent ¢pajs Koju 3aTum
anJioyayje Ha jesiaH (Msv Ha cBe) o1 veb-cajToBa (PirateBay, Kickass.to, Hekaza
Demonoid, MiniNova...), Koju ciy»e Kao 6a3e 3a bUXOBO CKJIaAUIITewe. [Tupat
je 06MYHO perucTpOBaH MO/ IPeN03HAT/bUBUM HAaZJHMKOM, 112 OHU KOjH O Fhera
“ckupajy” Mory na 6y/ly yBepeHH Y KBaJIMTET HeroBoT pUIa.

6 [lpuMepH 3a 0Baj KOHILEINT Cy onepaTUBHU cucTeM Linux, copTBepcku makeT OpenOffice.
org, veb server Apache, uta.

7 llpeMa jeiHOM HUCTpa)KuBawy, roguuimwa mrerta y CjejumbeHUM AMepUUYKUM
Jp>kaBaMa NpOy3pOKOBaHa MY3UYKOM IUpPATEPHjOM IPOLEYje ce Ha 6113y 15 MUuujapau
JfoJsiapa, Buile of 70.000 u3ry6/beHUX paJJHUX MeCTa U YKYIHUM I'yOGUTKOM IJIaTa of, 2
MHUJIHMjap/e AoJapa.
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3a pasJiMKy o NpeTXOJHUX BapUujaHTU P2P TexHosoruje, TOpeHT caM mo
ce6H HUje HeJsleraslaH caAp:kaj Beh o6uyaH ¢dajy Koju caJip>Ku U3BECHY I'PyIy
nHdopmanuja o Behem dajuiy, Koju He Mopa caM o cebu ja 6yze 3amTuheH
ayTOPCKUM npaBoM.® 3aHTepecoBaHU KOPHUCHUK Ca GUJIO KOT MECTa y CBETY
cacajta “ckuza” TopeHT dajJ, nokpehe ra nytem jeaHor of, 6pojuux BitTorent
nporpama u npeysuma UM Koju ce HaJla3u Ha MUPaTOBOM payyHapy. Beh Tokom
“ckupama” puaIMa, KOPUCHUK MOCTAje U caM MUpPAT MOIITO A0 TOr TPEHYTKaA
npeysete uHopManuje Beh geau ca Tpehom, yeTBpTOM, H-TOM 0CO60OM. Ha
Kpajy, UM je mpey3eo TOJUKU OPOj JbyA U Aa MUPAT O/ KOTa je CBe IMOoYeJsio
MoxKe 6e3 npobJieMa Jja mpecTaHe ca Je/bembeM: QUM je y CYLITUHU CBYAA U
Hurje (y BUPTYeJHOM IPOCTOPY) U HeroBa AMCTPpUOYIIMja BULLIEe HE MOXe GUTH
3aycTaBJ/beHa. Mpexa 6a3upaHa Ha 0BOM IIPOTOKOJIY je AelleHTpaJInu30BaHa, a
npeTpara3ajaToTeKaMa ce CBOJU Ha peTpary .torrent JaToTeka y KojuMa ce
HaJla3| CMHUCAK pauyyHapa ca KeJbeHUM JlaToTeKaMa.

2.2. lupekmHo npey3umarse ca cepeepa

PeslaTuBHaA cniopocT “ckujiama’ NyTeM TOpeHaTa, y3pOKOBaHa U 3aBUCHoUIhy
o[, IpyTUX KOPHUCHUKA, J0BeJIa je 10 AUPEKTHOT Ipey3HuMama ca CajToBa
KOjU CJIye 3a CKJafullITetbe nojataka.’ CucteM GpyHKIMOHHUIIE TaKO LITO
ce nupaTu3oBaHu UM “nakyje” 06UYHO y .rar popmart, a IOTOM JieJIh Ha
BUIIIE jeJHAKUX JleJI0BA U MO/IMKe Ha cepBepe TUX cajToBa. [lupaTu To 06UYHO
paze cakpuBajyhu cBoje IP agpece kopuirhemneM Npokcu cepBepa, HAKOH yera
Jlob1jeHe IMHKOBE 0CTaBJ/bajy Ha CHelHjaJln30BaHUM GOPYyMUMa, KAKO 6U CBAKO
3aMHTEPECOBAHO JIMIlE MOTJIO Za ohe /o mupaTHU30BaHOT cajipxkaja.t’

2.3. OHAajH 2/1€edatbe uau cayuiare cadprcaja

3a KOpHCHHKE KOju He XKeJie [1a UeKajy “ckuame” caipikaja, a UMajy J0BOJbHO
O6p3e UHTEePHET KOHEKIIHMje, Haj00Jbe pelllehe jeCTe OHJIAjH MPUCTYI CaiprKajy.
Ha WHTepHeTy nocToje 6pojHU €CajTOBU HA KojuMa ce pUIIMOBH, CEpHje U ipyTe
eMucHUje MOry IJielaTH 6e3 IpeTX0AHOT layHyoy/a. Koj Hac je oBaj HAUKH Mame
nomnyJiapas, jep BehruHa oBakBUX cajToBa He oMoryhaBa yydTaBawe TUTJ/IOBA,
JlI0K je y CBeTy paBHOIIpaBHHU KaHaJl ca 0OCTaJIMMa. Y NUTawy Cy CajTOBHU KOjHU CY

8 Cynamepuuke pxaBe AjoBa o610 je 2014. rojiHe MaCOBHY TY»K0y TPOTHUB KOPUCHHUKA
BitTorrent mporpama Kao HEOCHOBaHY, jep He JloKa3yje capaimby u3Mehy UHTEpHET nupara.
http://torrentfreak.com/judge-understands-bittorrent-kills-mass-piracy-lawsuits-140130/

9 HajnonysnapHuju je 6o MegaUpload.com (caza Ha agpecu Mega.co.nz).

10 IIpeysumame dajioBa oJ, CTpaHe Kpajber KOPUCHHUKA MOXe OGUTH je JHOCTAaBHO
06aBJ/beHO Ny TeM browser-a (cBaku ¢aj ckuja ce moce6Ho, 3a CBAKU ce Mopa YKy aTH
KOJI, Ha CBaKHU Mopa Jja ce 4eKa o/ibpojaBame), ajii IOCTOjU U MHOTO NIporpama Koju CBe TO
pajie ayTOMaTCKH.
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06HMYHO PETUCTPOBAHU Y [ipKaBaMa y KojuMa 60p6a NpoTUB NUpaTepHje HUje
y3eJia Maxa, 1a ce Kplllele HHTeJeKTyaJHe CBOjuHe ToJiepuiie.!

2.4. “Ckudamre” y kaayady

[Tocae by ¥ HAjJHOBUjU TPeH/[, Y AUCTPUOYLIMjU NMPAaTU30BaHOr caJipKaja ;0
KpajlkbUX KOPUCHUKA NPeICTaB/bajy T3B. KjayJ cepBucu. CepBUCH Kao IITO
cy Wuala, uTorrent u Tribler omoryhaBajy “ckujiame” cajip:kaja u ApKambe
y KJay4y, ¥ [la ce ’heMy MOXe NPUCTYMUTH Ha Ke/bEHOM MECTY, HIIP. Iy TeM
TesepoHa TOKOM BOXKH-€ UJIM Ha 6UJI0 KOM AipyroM MecTy. OBa TeXHOJIOTHja
ce MoMyJIapHO Ha3uBa “padyyHapcTBo y o6Jaky” (eHrs. “Cloud computing”), a
o6e36ehyje duiekcubuaH, oJ] JoKalMje He3aBUCAaH NPUCTYI padyyHApCKUM
pecypcuMa Koju ce 6p30 U HENPUMETHO aJI0LUpajy U JeaJsoLnrpajy npema
HOTPaXKIbU.

BaxkHo je uctahu Ja cajToBY Ha KojuMa ce MOTy “CKUJIaTH” TOPEHTH HeMajy
Ha CBOjUM cepBepHMa GHUIMOBE UJH MY3UKY: TAKBU CaApKaju “cKuaajy”
ce 0/ APYTUX KOPHUCHUKA Ca HbUXOBUX padyyHapa, a TOPEHT CaMO CJAYXKH 3a
NoBe3UBake ca lbuMa. TeoOpeTCKH, TOPEHT Y UMEHY MOKe 1a TBP/JU Aa CaApKu
dusM, a Ja caZpKy HELITO NOTNYHO Apyro. 360r Tora je 61J0 jaKo TellKo
CYACKH JI0Ka3aTH Ja ce IyTeM OBUX CajTOBA Kplle 3aKOHU, MaJja Ipecyze y
TOM CMHCJIy UIIaK MOCTOje.

3. JurutasiHa (payyHapcka) ¢popeH3UKa

TepMuUH KOMITjyTepCKa UM AUTUTATHA GOpeH3NKa 03HaYaBa IPUMEHY HayYHUX
METO/la y IIU/by UieHTUHUKAIWje, IPUKYII/balba U aHAJIU3Hpatha MoIaTaKa y3
OYyBal€ UHTErpUTETA OPUTMHAJIHOT J0KAa3a, Kao W JIaHIa Ha/lJIeXXHOCTH.
JpyruMm pedyuMa, KoMmjyTepcka ¢opeH3HKa ce 6aBH MNPUKYIJbalbeM,
OTIOpPaBKOM 0GPHUCAaHUX, KPUIITOBAHUX UJIHM olITeheHUX MoZilaTaka U ’bUXOBUM
Npe3eHTOBakeM NpeJ, HaJJIEXKHUM JIP>KaBHUM opraHuma. CBU JUTUTATHU
ypebaju octaBsbajy fesnhe undpopmanuja. OBu Aesnhu npeacTaB/bajy BeoMa
3HavajaH J0Ka3 y pa3JIMUUTUM BpcTaMa uctpara. [I[puTom, ajlaTh U TeEXHUKe
KOje OBa AUCIUIIJIMHA 3aXTEBA Cy PeJIATUBHO JIAKO AO0CTYIHU CBAKOME KO XKeJU
Jla cipoBe/ie pOpeH3UIKY aHATU3Y.

[Iu/b MeTO0JI0THje U TEXHOJIOTH]je pauyHapcke GopeH3uUYKe aHau3e jecTe
06e36eJUTH [10Y3/]aHO YyBakhe AUTUTAJHUX [10/]aTaKa, ONOpPaBaK U30pHUCAHUX
noJilaTaka, peKOHCTPYKIIUjy padyHapcKux gorabaja, onBpahame Hamajaua,
re”Hepucame 106pux GopeH3nUYKUX ajaTta u npoueaypa (Tpusuh, 2011: 300-
311).

11 JenaH OH TPeHYTHO HAjIO3HATUjUX je MEKCUUKH CIIOPTCKHU cajT: www.rojadirecta.me
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JlurutasHuM ZloKa3uMa ce 6aBU KOMIjyTepcka popeH3uka. OHa ce 6a3upa Ha
cjieiehuM NpUHITUITUMA: 3dKOHUMOCMU; IAHYA UCmpaze; 04y8arsa duau-maJiHoz
dokasa; udeHmugukayuje nomeHyujaiHoe dokasHoe Mamepujaad u UHmezpumema
dokaszHoz Mamepujana.

Y KpuBrU4YHOM NpaBy NoCTOjH T3B. JIOKapoB ,IPUHIUII pa3MeHe", KOjU je 3aCHOBaH
Ha [IOCTYJIATy /1a IPU CBAKOM KOHTAKTY ZiBe CTBApH J10J1a3u Jj0 pa3MeHe.'? TakBa
je cuTyanuja ¥ MpUJIMKOM KOHTAKTa /iBa eJIeKTPOHCKa ypebhaja.

PauyHapcka ¢popeH3uKa Jie/1u ce Ha YeTUPH OCHOBHE TpaHe:

e (QopeH3uKa 3alUTUTHOT 3U/ia (eHT. firewall forensics);

e MpexHa popeH3uKa (eHT. network forensics);

e (JopeH3uka 6as3a nojgartaka (eHr. database forensics) u

¢ (JopeHsuka MoO6UIHUX Ypehaja (eHr. mobile device forensics).

dopeH3uKa 3alITUTHOT 31/1a ce 6aBX MEXaHU3MUMa 3aLITUTE O] HEOBJIalINeHOT
IpUCTyIa 6J0KHpakbeM MIPUCTYTIA IOTEHI[UjaTHO IITETHUM TPOTpaMUMa UJIU
nHdopmanujama (Cmacuh, 2010: 91).

MpexHa ¢opeH3UKa ce 6GaBU yNoTpeOGOM HAyYHO JOKAa3aHHUX TeXHHUKaA 3a
NPUKYI/bakbe JUTHTAJHUX JI0Ka3a U MOCTYIamke Ca HbUMa, a CBe y I[UJbY
OTKpMBaba YNbeHHUIa Be3aHUX 32 MHKPUMUHHUCAHe pamwe. Basupa ce Ha
npahemy Mpe)XHOT TPOMeTa U OTKPUBaky aHOMaJIMja, OAHOCHO HHIIM/eHaTa
Ha beMy. PauyHapcKy CUTYPHOCHHM HHIM/AEHT NpeJCcTaB/ba CBAKU Aorabhaj
KOjH yrposkaBa OMJIO KOjU acleKT payyHapCKe CUT'YPHOCTH, OLHOCHO KOjU 3a
HocJe ULy UMa I'y6UTaK 0BEP/bUBOCTH, MHTEPUTETA U PACIIOJIOKUBOCTH
1o/laTaka, 3710ynotpe6y uau omreheme nHbopmManmja Ui HHPoOpMaIujcKor
CUCTEMa, Kao Y CBAKy He3aKOHUTY paJiby UHjU Ce JOKa3u MOT'y CMECTUTH Ha
padyHapcku MeaujyM. POpeH3UYKH CNenHjaJuCTH YBUOM Y NPUKYII/bEHE
JloKa3e MOTY OJrOBOPUTH Ha CUTYPHOCHU HMHLOUJEHT. CHCTEMH MpexHe
¢dbopeH3rKe MOTy GUTH pa3IuYUTH."?

12 Edmond Lokart (1877-1966) 6uo je npBu fupekTop KpuMnHanucTuike sabopatopuje
y Jluony (®paHnuycka) - JlokapoBa Tepopuja unu JlIokapoB 3aKoH - Bulie BugeTu: Chisum,
W.]., & Turvey, B. “Evidence Dynamics: Locard’s Exchange Principle & Crime Reconstruction,
Journal of Behavioral Profiling, January, 2000, Vol. 1, No. 1.

13 Cucrtemu MmpexHe GopeH3UKe MOT'Y GUTH T3B.: ,yJIOBU-TO-Ha-6UJI0 KOjU-HAYUH" CUCTEMU
(eHr. ,Catch-it-as-you-can”systems) - cBM nakeTH uH$OpMaliuja Koju npoJia3e Kpo3 ogpeheny
HNpPOMETHY TauKy ce mpecpehy U cipeMajy 3a Jjla/blby aHaIM3y; ,CTAHH, IOTJIe/aj ¥ OCay1aj”
cucteMH (eHr.,Stop, look and listen” systems) - cBaku IaKeT ce aHAJIU3Upa HAa pyAUMeHTapaH
Ha4YuH y MEMOPHUjHU U caMo ce oApeheHH nojany 4yBajy 3a 6yiyhy aHaausy.
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dopeH3uKa 6a3a nojaTaka ce 6aBU NpeTparoM M aHaJu30M 6a3a mojaTaka
WJIM TOCEOHUX TpaHCakKluja u pesanuja (eHr. Tables transactions end rela-
tions) n3By4eHUX U3 6ase, He AUPaAjyhn y HHTErPUTET NOAATAKA Y LIUBY
PEKOHCTPYKIIHje MoJaTaKa UK Y beHHUIa KOjU Cy Ce IOTOJUJIU y CUCTEMY.

®opeHsnka MOOGUIHUX Ypehaja yk/bydyje CKyIl MeTO/1a IpeTPaXKUBakha JoKa3a
¢ MoGUIHUX ypehaja. OBU MyJNTHYHKIMOHAIHY yYpeDhaju KopucTe Apyravyuje
THUIIOBE MeMOPHUje U HHTepdejca 0l TIMIYHUX pauyHapa, [1a Cy U TEXHUKE CTBapama
dopeH3UUKe cIMKe Meiuja Jpyradrje. Ha oBuM anapaTuma ce HaJlase OpojHU
MoIallM Kao LITO Cy KOHTAKTH (6pojeBu TesiepoHa, ajipece), poTorpaduje,
KaJIeH/1apH, OeJIelllKe U CJ1., 1A OHU UMajy cBe Behy yJsiory y ucTpaKHOM Ipoiecy.
HajHoBuje reHepanuje Mo6uJIHUX ypehaja uMajy daHTacTUYHe eppopMaHce,
Ma CTora OHHU MOTY MOCJIYXHUTH Kao JparoreHo CpeiCcTBO 3a yTBphuBamwe
JI0OKa3a ¥ MOYMHUIIAIA PAa3JIMYUTUX HE3aKOHUTOCTH, I1a TAKO U MOBpe/ja mpaBa
HMHTeJIEKTyaJHE CBOjUHE.

4. IuruTaJHU AO0Ka3U

4.1. lojam

JlUruTasaHu J0Ka3 je BpCTa J0Ka3a KOjU Ce 0/ OCTAJIUX MaTepUjaJlHUX JJoKa3a
pasJiMkyje mo ¢opMHU y K0joj cy UHKOpIoprcaHe HHpopMalMje,a To je AUrhTa Ha
¢dopma Koja noipazyMeBa HEKH eJIeKTPOHCKU UJIM MarHeTHU ypebaj (mojganu y
OrnepaTHBHOj MEMOPU]jH, Ha Xap/A AUCKY, dJielll KapTHLaMa, aJlu U oJjaly Koju
ce HaJsaze y TpaHcMucHju) (Jlykuh, 2012: 182). /loka3u JUTUTAJTHUX NTOBpeia
MHTeJIeKTyaJIHe CBOjUHe JieJie Ce Ha JIMYHe U MaTepujaiHe, a KpUTEPUjYM
3a mojies1y je cama mpUXoBa Npupoja. JIMYHU JoKa3Uu NpeJCcTaB/bajy UyJIHUM
omna)kakbeM Ca3HaTe YUHeHULe Koje Npy»Kajy ofpeheHu 3anuc o forabajy, a
MaTepujaJiHU J0Ka3u ¢y GU3UIKU JOKA3W U TPAroBU. Y KPUBUYHOM IOCTYIIKY Ce
0/lIyKe y HajBeheM Jles1y oc/lamajy Ha JIMYHE I0Ka3e, a MaTepujaJHUM 0Ka3ruMa
ce Hajyewhe caMo MOTKPEIJbY]y JUYHU JJOKA3H, U OTKJIakba UJIHU NOTBphyje
CyMHba /ia je oJipeheHo Jiule u3BpLIuIo ofpheno aeso. (Jlykuh, 2012: 179).

JMruTasHu 10Ka31U MOTY GUTHU Tpojaku. OpUTrHMHATHYU JUTUTAJHHU 0Ka3 (EHT.
evidence media) ynHe PU3UYKU MpeMeET U/UJIU NOAAIM CAZPXKAHU Y TOM
npeJMeTy y BpeMe aKBU3HILHje (OTKPHUBaKa, IPerno3HaBama, N3BJIavyeha) uiu
3amJieHe npeMeTa Koje Tpe6a UCTPaKUTH. TO MOTY GUTH NOIal[d CHUMJbEHHU Ha
pavyyHapy Koju je pU3UYKU NIPUBPEMEHO O y3€T JOK UCTpara Tpaje ca LIUJ/beM
JIOCTaBJ/batba TOT JIOKA3a CYAY, 10 UHUIMPAbY CYJICKOT MOCTYIKA.
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JynauKaT JUTruTaJHOT JloKa3a (eHT. target media) je mpenu3Ha AUTHTAIHA
penpojiyKiiyja CBUX o6jeKkaTa mojaTaka caJjpXKaHUX y OPUTHHAJTHOM GpU3UUKOM
npenmety (HD, CD ROM, FD, utz.).

Komnuja gurruTasHOT [l0Kasa je mpeny3Ha penpoAyKiyja nHopMaiiyja Koje cy
caJip>kaHe Ha OPUTMHATHOM PU3UYKOM NPeJMeTY, He3aBUCHO 0/ OPUTHHAJIHOT
dusmykor npeaMeTa.

BeoMa 3HavajaH AaTyM 3a AUTUTAJHY GOPEH3UKY Kao MJIa/ly Hay4yHY JAUCLU-
JIMHY npejcTaBsba 1991. roguna. Haume, Te rogune je y [loptnangy (Apxasa
OperoH) oapxaHo 3acefatbe MebyHaposHe acouujanuje padyyHapCKUX
HayuHuka IACIS (International Association of Computer Specialist), kojom
HPUJIMKO je KOHCTAaTOBAHO U 0JJIyYeHO Jia Cy , AUTMTaJHU 0Ka3u"“ paBHONIpaBHU
ca JjoKka3ruMa NpUKYN/beHUM Ha TpaJULMOHAJaH HAaYWH, OJHOCHO PU3NUYKUM
npegMeTUMaA.

AMepHYKo yApYyKeke AupeKTopa JabopaTopuje 3a 3;10urHe (American Society
of Crime Laboratory Directors / Laboratory Accreditation Board (ASCLD/LAB)
je 2003. roguHe, NOTBP/AUJIO je TOPe U3HETH CTaB. YIIOpPe/0 ca IpUXBaTakbeM
KOMIIjyTepcKe pOpeH3KKe Kao JIESrMTUMHOT NOCTYIIKa aHaJIu3e JjoKa3a Jj0J1a3u
U 1o noBehaHor MHTEpecoBama 3a 06y4YaBake U e/]yKalijy Ha OBOM MOJbY. *

[Ipema National Institue of Justice SAD oxn 2008. roguHe, AUTUTAJTHU JJOKa3 je
JebuHUCcaH Kao MHOpMalMja UM NoJaTaK 0f, 3Hayaja 3a UCTpary Koju je
YCKJIQJUIITEH, IPUMJ/bEH UJIU MOCJAT NPEKO eJIeKTPOHCKOr ypehaja. [Ipema
JIpyroj AeduHULIMjH IpeI103KeHO] o cTpaHe Scientific Working Group on Digital
Evidence on 2009. roavHe, IUTUTAJIHU J10Ka3 je CBaka MH$OpMaIiMja Koja uMa
Jloka3zyjyhy BpeJHOCT, a Koja je yCKJIaAULITeHa UJIU Ce IPEHOCH Y JUTUTATHOM
006J1MKY. /luruTaIHU 0Ka3 je 6110 Koja MHOpMaIliMja reHepucaHa, obpahena,
YCKJAAUIITeHa, UM IPeHeceHa y JUTUTAJTHOM OOJIMKY Ha KOjy ce CyJ, Moxe
OCJIOHUTH Kao BaauaHy." To je cBaka GuHapHa HH$OpMaLKja YCKIaJULITEHA
WJIY IIpeHeceHa y AUTHTaJHOj GOpMHU Koja UMa J0Ka3yjyhy BpeJHOCT U Ha
KOjy Ce CyJ, MOKe OCJIOHUTH, Y KOHTEKCTY GopeH3HUKe aKBU3UILUje, aHATU3e
v npe3eHTanuje (Petrovi¢, 2004).

JUrvuTasHu JOKasu MOpPajy OUTH YBPCTH U KOXEPEHTHU U HE CMejy UMaTHu
TaKo3BaHe MYKOTHHE 3a JIOHOIIEeHhe HECTIOPHUX 3aKJby4aKa. 3a PasJIMKy O]

14 Buume Bugetu: The American Society of Crime Laboratory Directors/Laboratory
Accreditation Board http://www.ascld-lab.org/. TpeHyTHO nocToju BUIlle O TpUJeceT
KoJlejja U YHUBep3UTeTa caMo y AMepHIU Koju 06aBJbajy eyKalujy Ha OBOM IOJbY.

15 Toje cBaka 6uHapHa MHpoOpMallMja, cacTaB/beHa o AUTUTAIHUX 1 1 0, ycKJIagUIITEeHA
WJIM IpeHeceHa y AUTUTaJHOM dopMaTy. O6yxBaTa KOMINjyTepPCKU YCKJIAJULITEHE U
reHepucaHa fijoKa3e, AUTUTAJHU ayAM0 U BUJe0 CUTHAK, 3allUC ca MOGUJIHOT TesledOHa,
3amnuc ca fAuruTtanHe ¢pakc MalllMHe WU ApyTrux ypebaja.
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$U3MYKKX [0Ka3a KOjU CY POOYCTHH, JUTUTAJIHH JJOKA3H CY KPXKE IPUPOJE U
JIAKO MOTY GUTU MOJAUGUKOBAHH, YHUIITEHU UJIU U3TYGJ/bEHHU.

BasiuiHU JUTUTAJIHU I0Ka3 Tpeba Jia MOTKPEeNnU YhbeHUIe U3HETe Ha CYy.
OH Mopa GUTH NMOy3/1aH U JONPUHOCUTH UCTPa3u. [la 61 ce HeKH GOpPEeH3UUYKU
aJ1aT KOPUCTHUO y UCTPA3H, TOTPEOHO je J1a 6yie cepTUPUKOBAH U IPU3HAT O/
JIp?KaBHUX OpraHa, Kako O JUTUTAJIHU I0Ka3u OUJIM BaJUAHU Y opeheHOM
noctynky. OBO YTOJIMKO Mpe jep Ce UHTErPUTET U €r3akKTHOCT JUTUTAJTHUX
JlI0Ka3a JIaKO MOTY KOMIPOMHUTOBATH U BbUX0BA BaJIUHOCT IOBECTU Y MU TAbE.

Y KOMIjy TEPCKOM UHIIU/IEHTY MTOCTOje TPU OCHOBHE KaTeropyje AUTUTATHUX
MOJaTaKa KOju MOTY YUHUTH AUTUTAJHU I0KaA3:

e [POMEHJ/bMBH NOJALM UM HHPOPMallHje Koje ce I'ybe HAKOH UCKJ/byYHBabha
padyyHapa, Kao HIp. nmojanu o paaHoj MemopHuju (PAM), pe3uieHTHHU
MEMOPHjCKHU NPOTpaMHU U CJL;

e 0CET/bMBH NOJAIY UJHU NMOJAIM YCKJIAAUIITEHH Ha YBpCcTOM Aucky (HD),
KOjH Ce JJaKO MOT'y U3MEHUTH, Kao LITO je HIIP. TOCJIeiibe BpeMe MPUCTYIa
JIOT JaTOTEeLH UTH.;

e NPUBPEMEHO AOCTYIHH MOJALH WU 0Jally ycKaagumTeHu Ha HD kojuma
ce MOXKe IPUCTYIHUTH caMo y oZipeheHo BpeMe (HITp. HUpOBaHU NOAAIH).

KoMmnpoMuTOoBaHU payyHap moJpasyMeBa HanmaJHYTH padyyHap (KPTBY), ajau
3anoTpebe pauyHapcko dopeH3nuke aHause (PPA), 3aBUCHO 0] KOHKPETHOT
KOHTEKCTa, MOXKe 00YXBAaTUTH ¥ OCyMIbUYeHH H3BOPHU UJIH IIOCPEHHU padyyHap
(Hnp. OoHaj MpeKo YMjer HaJIora je HamazAad yimao y cuctem). [lojaBom cMapT
Mo6UIHUX TesepoHa U ypebhaja ca onepaTuBHUM cucTeMuMa Android u Apple
iOs, cBe Bulle ce MOjaB/byje KA0 KOMIPOMUTOBAHU payyHap U OBaKBa BpCTa
ypebaja na he ce, ciecTBeHO TOMe, OBakBM ypebhaju cBe Bulle OUTU IpegMeT
PDA.

4.2. Kapakmepucmuke duzcuma.iHoz dokasa

YTBpbuBamwe AUTHTAJHUX [I0OKa3a KapaKTepHullle, Ipe CBera, BeJUKHU 6pPoj
OCYMIbUYEHUX UL, jep cy KopucHUIM UHTepHeTa Hajuelthe aHOHUMHY, Ma
je KpyT MOTeHIMjaJIHX MOYMHUJIala BeJTUKH. UaeHTHDUKalMja TpecTya ce
KOJ, [UTUTAJIHUX I0OBpeJila UHTeJIeKTyaJ/lHe CBOjUHe 4eCTO BPLIA BPEMEHCKH
MHOI'0 KacHHje Yy OJJHOCY Ha U3BpILEHO Jiesio. BeJIMKU 6poj MOTeHIIUjaIHUX
JloKasa ce Ha caMOM [0YeTKy UCTpare eJJMMUHMUIIE 7a 61 ce MOorJia IOCTaBUTH
NoyeTHA XUIOTe3a UCTPaKUTeJba, LUITO Ce BPIIU Y 3aBUCHOCTH OJ, CaMe IPUpoje
npecrtyna. IloAJIO)KHOCT KOHTaMHUHALIMjU NOApPa3yMeBa HHUXOBY BeJIUKY
0CeT/bMBOCT Ha IPOMEHY CTama, l1a ce MoOpajy NpeAy3eTHU CBe Mepe 3a OuyBambe
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3aTe4YeHOr CTalkba U TO CTPOrOM NMPOLEeAYPOM aKTUBHOCTH. Jlakoha ry6uTka
Jl0Ka3a je IpUCYTHA OH/IA Ka/ia je YOBEK caM GaKTOp TOra, y CMUCJY /1A je Jinile
KOje IIOCTyNa HECTPYYHO, aJIU U OHZIA Ka/la HUje 3HaJIO /1A je J0OKa3 MpUCyTaH
(Jlykuh, 2012: 184).

[lopes HaBeieHOT, AUTUTATHH JOKA3 KAPAKTEPUILY U: TEXHOJIOUIKA HAPeHOCT;
b1eKCcUOUIHOCT; MOTYhHOCT yMHOKaBamwa U Mo UPUKOBaHa; HEBU/AJ/bUBOCT;
TpaHCHAI[MOHAJHU KapaKTep.

[TolmTo KOMHOjyTepCKH KPUMUHAJHUTET TAaHTHpPA 3eMJbe Ca PA3JIUUYUTUM
cyBepeHuTeTOM, MehyHapoaHa opraHu3anuja 3a KoMmmnjytepcke gokase (In-
ternational Organization of Computer Evidence — IOCE) je, mapTa 1998. ronuHte,
dopmynncana MmehyHapoiHe MPUHIKIIE 33 IOCTYIKE KOjuMa 61 ce rapaHTOBAJIO
Kopullheme AUTUTANHUX 0KA3a MPUKYIIJbEHUX O[] CTPaHE jeIHE ApKaBe Y CYAY
npyre apxase (Bykoman, 2010). /la 61 ce MU TAJHU AOKA3U IITO epUKACHUje
pa3MemUBaJi, MOpajy 6UTU 3a,0BO/bEHU OCHOBHU npuHLuNU (I'py6op, 2004):

e KOH3WUCTEHTHOCT Ca MPaBOCYJAHUM CUCTEMHMa y CBAKOj AP>KABY;

e ymnoTpeba yo6HUYajeHOT U pa3yMJ/bUBOT je3UKa;

e TI0CE/lOBakbe TPajHE BPeJHOCTH;

e MebhyHapo/iHa NPUXBAT/bUBOCT U NPU3HABAE;

e  yJMBake 0Bepetha U 3allTUTA UHTETPUTETA JJUTUTAJTHUX JI0OKA33;
* TPUMEHJ/bUBOCT Ha CBE AUTHUTAJIHE JIOKA3E;

e INPUMEHJ/bUBOCT Ha NI0jeJUHIIA, 3BaHUYHE areHI|1je U HajBUILU HAllMOHAJIHU
HUBO.

Henry Lee, npodecop PopeHsnyke Hayke Ha yHUBep3uTeTy New Have u
nupekTop “Forensic Research and Training Center” uctude fa napaJjiesHo ca
HCTpaKHUM dpazama, AUTUTAJNHH JJOKA3U TpoJiase Kpo3 cBoje ¢paze (Lee’s, 2001:
272-276).

[IpBa ¢a3sa je pasa npenosHaBama (eHr. recognition) oAHOCHO H3jejHaYaBabe
MecTa IpOHaJiaXKewa JloKa3a ca MeCTOM H3Bpliewa pajiwe. HaBejeHo
Npero3HaBame BPIIM Ce TOKOM M3BOhema UCTPAXKHUX Pa/ibU PUKY/bakha
Jlokasa (pasa ucTpakuBama U NpeTpa’kuBamba).

Jpyra ¢asa je ugentuduranuja (eHr. identification) y kojoj ce npersnenajy u
ynopebyjy KJlacHe KapaKTepHUCTHKe [0Ka3a ca 03HAaTHUM y30pIiMMa Jia 61 ce
yTBp/iUJa KJiaca KOHKPEeTHOT JI0Ka3a.

Cneneha dasa je uaauBuayanusanuja (eHr. individualization), y kojoj ce
nperJie/iajy MHAUBHU/yaHe KapaKTepUCTHKe NpeMETHOT J0Ka3a Jia Ou ce
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oZipeiMJI0 [ja JIY je IpeJMeTHH JI0Ka3 jeJUHCTBEH Yy OJHOCY Ha ipyre oKa3e y
OKBUpY KJIace UJIM Jla YTBPAU [ia I IpeiMeTHH Jl0Ka3 IOTHUYe U3 IpeJMEeTHOT
M3BOpa M3BplIeHA JeJa Kao U ocTaau Jokasu. Kaja cy pauyHapu y nuTamy,
TEeLIKO je U3BPLIMTU UHAUBUAYaAIN3aLU]y JUTUTAJTHOT JoKa3a y UCTOj MepHU
Kao LITO Ce TO MOXe YypaJAuTH ca GU3UIKUM J0KAa30M, 3aTO LUTO CY JUTUTATHU
00jeKTH reHEpUCAHU UHCTPYKIHjaMa KOJ, KOjUX Ce MOXKe jaBUTH U eJIEMEHT
caydajHocTu. Hajsaz, mocsesitba pasa je pekoHCTpyKIMja (eHT. reconstruction),
KOja peJCcTaB/ba KPYHY CBUX NPeTXOAHUX daza.

Hako je IOCE nponucaJsia oniTe NpyUHLKMIE U IPOLEAYPe Y BE3U JUTUTATHUX
JloKa3a, joll yBEeK HUIZEe Y CBeTy He NOCTOjU BepudHKaldja 3BAHUYHUX
HCTPaXHUX OopraHa, GOPeH3UYKUX aHAJUTUYaApa U NMPAaBOCYJAHUX OpraHa,
nozijelHaKo KBaJaMPUKOBAaHUX Y CBOjUM 06J1acTUMA, /ja 06jeKTUBHO U Ta4yHO
BoJie UcTpary, GopeH3UYKy aKBH3UILHU]jy, aHAJIU3Y, AOKA3HU MOCTYIMaK U
npeseHTalMjy AUTUTAJIHUX JJOKa3a Ha CyAy.'

4.3. lI[puxeamarse dokasa

Oanpebenu joka3y, kao wro cy JIHK aHavM3a uiu oTUCIM NPCTH]jY, ONIITE-
npuxBaheHU cy y cBeTy. 3a HeKe JipyTe Zl0Ka3e HUje TaKo. Y 1yroM Nepuoay
NpUXBaTaka U 0CllopaBamwa oZipeheHrnX MeTo/ia Kao CYACKHUX IoKa3a u3/(Baja
ce T3B. Jlay6epToBo npaBuJo (Daubertrule or rule 702), koje je cyn y lay6epTy
npeaJioxkuo 1973. roauHe. Ilo oBoM npaBuJy Jja 6¥ METO/ NPUKYT/batha Jj0Ka3a
6410 BaJMJaH NOTpPebHO je caefehe:

a. /ia je MeTO/] KOju Cy Hay4yHHUIU (popeH3UYapu) KOPUCTUIU TECTUPAH Y
TEOPHUjCKOM U TEXHUYKOM CMUCJIY;

6./1a je TeopHUja Koja CTOjU U3a MeTO/ia 6UJia Ipe3eHTOBaHa HAyYHOj jaABHOCTH
Ha MPEUCNIUTUBADE;

B. /la je TeopHja U TeXHUKA NpuxBaheHa y HAy4YHOj jaBHOCTH;
I./la Cy I03HaTa CTaTUCTUYKA OJCTyakba IpU IPUMEeHHU OBe MeTo/ie, U

[. 1a cy NIPpUJIMKOM M3Bohetba JoKasa NIpUMebeHH CTaHAap/ i1 Koje MeToa
HaJiaxe.

[IpU/IMKOM NPUKYyNJ/bakba JUTMTAJHUX I0KAa3a HACTAO je BEJIMKH Mpo6ieM
y MIpUMeHH OBOT npaBwuJa. [Ipe cBera, Temkohe ce oryiefjajy y ToMe IITO He
nocroje onutenpuxsaheHe HayyHe TeopHje 3a ofjpeheHe NojaBe y AUTUTATHOM
cBeTy. OBO 360r caMe NpUpoJe AUrUTaJHUX UHOopMaLrja. Y 3aBUCHOCTHU
0/l HAYMHA Ha Koju cy 6uHapHe nudpe pacnopeheHe y dajay, pauyHapcKu

16 Seminar “Specifi¢nostiveStaCenja u oblastizloupotrebe IT“, UdruZenje IT vestak, 15.11.2011.
[IpeyseTo 20. 01. 2015. http://www.itvestak.org.rs/ skupovi/Seminar_saopstenje.htm
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IporpamMu UHTepnpeTupajy $ajji Kao TEKCT, CIUKY, ayA10, UJIH BUE0 CHUMaAK,
Mporpam UJH cau4Ho. [locToju orpoMaH 6poj BpcTa ¢pajioBa, 0/] KOjUX Cy HEKH
dopmaTu dajioBa no3HaTu caMo npousBohauynmMa copTBepa 3a Te PajJioBe,
HEKH Cy ONLITEeN03HaTH, HEKH [10/JI0KHU KOHCTAHTHOj IPOMEHHU, a HEKH, UaKO
dbopMaJsiHO cTaHiap/AM30BaHH, 360T HEJJOBOJ/bHO YBPCTUX CTAHAAPAA Pa3JIMYUTO
WHTepIpeTUPAHU 0/ pa3JIuYuTUX nporpama.'’ [lopes Tora, ¥ KoJ MO3HATUX
BpcTa ¢ajsioBa NOCTOje T3B. pe3epBrCaHU 6ajTOBU KOjU Cy OCTaBJbeHU 3a Jla/by
HaArpazamwy ¢opmara ¢ajia, Koju cy pasHe nporpaMmepcke kyhe KkopucTtue
CBaKa Ha CcBOj HauuH. [IpuToM, 1 y UCTOj nporpaMepckoj Kyhu noctoje ogpehenu
npo6JieMu.’® Y TakBoM Xaocy HHje Moryhe roBopuTH o omnuite npuxaheHoj
TEOpUjH WU CTAHJAPAY.

Jla 61 ce JUTUTAJHU [J0Ka3U KaKO-TaKo NPUXBATHUJIH, JOLLIO je 10 IPOIIUpeHa
Jlay6epToBor nmpaBuJia IOBOJOM jefHOr cyAckor cropa.’” Bpxosuu cys CA/JL
(United States Supreme Court) je y TOM cJ1y4ajy yCIOCTaBUO NPUHIUI Jla ce
JIOKa3u MOT'y MPUXBATUTH aKo Cy ZIe0 CBeJloUekha eKcrepaTa 6e3 o63upa Ja
JIU Cy 3aCHOBAHU Ha HAyYHOM, NH>KEeHepCKOM UJIU pyTOM Cllel|hjaJIu30BaHOM
3Hawy. MaKo je 0Baj IpUHIMUII a0 pellehe 3a KOHKpPeTaH cJy4aj, OH je, C pyre
CTpaHe, OTBOPHO MHOTa Jipyra N1MTama.

Jour jenaH npo6JieM KoOju ce jaB/ba y IpPU3HABaKY Jl0Ka3a Orjie/ia ce y ToMe
LITO je BehMHa AUTUTaJHUX MHOpMalLMja y CYIUTUHU 0/JI0XKHA IpOMeHaMa.
JAurutanne vHbopMalUje ce MoOpajy y NOCTYNKYy IpubaB/bakba JoKasa
ouMUTaTH Npeko ojpeheHux ypehaja Koju Mory usmMeHUTH Te uHbopmaluje.?
Jla 6 ce u36erJiv OBU ¥ CIMYHU Npo6eMu Ha MehyHapoaHOj KoHpepeHIIHjU O
BHCOKOTEXHOJIOIKOM KpuMuHay (International HighTech Crime Conference)
1999. roauHe, ycBojeHU Cy ciaefehu npuHnunu:

e AKTHUBHOCTH Yy NPHUKYIL/baby AUTHTAJHHUX J0Ka3a HE CMejy MemhaTH Te
JI0Ka3e;

17 Tunudad npumep 3aTo je html dpaju popmart, Tako ga uctu dajn Moxe fa 6yie pa3IUIUTO
IpUKa3aH y 3aBUCHOCTH KOjU IpeTpakMuBay ce KOpUCTH (internet explorer, google chrome,
mozila firefox unu Heku gpyrH).

18 Ilo3HaTo je mpHU3Hake NporpaMepa 3anocjeHux y Microsoft-u Koju cy HacJie JUJIH 10Ca0
0/l paHHUje 3aM0CJeHUX IporpaMepa fia 3a oAipeheHe JjesioBe mporpaMa yonute HUCy 3HaIH
4yeMy CJIy>Ke, aJld Cy X OCTaBUJIN Yy GUHAJIHOM IPOU3BO/Y U3 CTPaxa [ja HELITO He IopeMeTe.

19 KUMHO TIRE CO. V. CARMICHAEL (97-1709) 526 U.S. 137 (1999)

20 Tako, Ha IpUMep, aKO UCTPAXKUTEJb IPUKJbYUH 3allJIEEHU Xap/ IUCK 33 KOjU Ce CYyMbba
Jla cazipxu ofpeheHe oka3e Ha payyHap Ha KoMe je nHcTaaMpad Windows onepaTHBHU
CUCTEM M 3aTHUM yKJbY4YHd padyHap, caZipxaj xap/ Aucka he 6UTH npoMereH — Hehe GUTH y
HOTHYHOCTH UAEHTHYAH OPUTHHAJY KOjH je 3amjembeH. CAMUM TUM Ce ¥ BaJIUIHOCT TaKo
M3BeJIeHUX JI0Ka3a /I0BOJHU ¥ IMTake HaKo OOMYHO Te NPOMEHE HUCY GUTHE U HE YTUUY
Ha Jl0Kas3e.
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e CBakaoco0aKoja IpPUCTyINa JUTUTAJTHUM JJOKa3rMa Mopa 6UTH GOpeH3NUKHU
KOMIIETEHTHa;

e  (CBaKO MPUKYMJbaHe, MPUCTYIL, UyBakbe UK TpaHcep AUTUTATHUX JOKA3a
Mopa 6UTH JOKYMEeHTOBAHO, 06jalllleHO U MO/AJI03KHO IPOBEPH;

e TIOjeJUHALly YHjeM Cy ocely AUTUTAJHH J0Ka31 OATOBOPaH je 32 BbUXOBO
YyBakbe CBe BpeMe M0Ce/I0Babha;

e CBaKa areHIiydja WJu nojerHal Koju ce 6aBy NprbaB/babeM, IPUCTYIIOM,
YyyBamweM HJH TpaHchepoM JUTHTAJHUX JA0Ka3a MOpa Ce MOoHAIIATH Y
cxnaay ca OBUM l'[paBI/IIII/IMa.

5. [Iponec padyyHapcke popeH3UKe

[Ipouec pauyHapcke GpopeH3UKe CIPOBOAHU Ce V BHlle ¢pasa. CarsiacHoO TOMe,
MOCTOje YeTUPHU OCHOBHA KOPaKa Ha MoJipy4jy pauyHapcke popeH3UKe: a)
NpUKYIJbakbe; 6) MpeTpakMBake; B) aHaJIM3a U I') Ipe3eHTallja.

5.1. [Ipukyn.saree

[Ipukyn/bame (JOKYMeHTOBae) YbeHULla (0 aTaka) NpeAcTaB/ba NOYETHY
¢dazy POA. Ona nounbe kaja ce tHGopMaLuja u/uar QU3NIKH 06jeKT PUKYyTIe
WJIM yCKJIAJUILITe y O4eKHMBawy UCIUTUBama. OBa ¢pasa Tpeba Ja 3amodyHe
LITO Npe [0 U3BplIehy UHKPUMHUHHCAaHe pajmwe. YUM GOpeH3UYKHU CTPYyUkbakK
Jlohe Ha MecTO U3BpllIewkha, MOpa 0JMax 3allo4yeTH C JOKyMeHTOBakbeM, Tj.
doTorpaducameM 3aTeueHOT CTakba, CHUMabEeM, 3aIMCHUBAakbeM peJleBAaHTHUX
oApeAHUIA U cJ. BUTHO je KOHCTAaTOBaTH Ja JIM je CpPeJiCTBO M3BplIeHa
(pauyHap) ykJby4YeH M, YKOJIMKO jecTe, 06aBe3HO ra Tpeb6a 0CTaBUTH Y TOM
cTamy. ck/byurBame 61 3a HocJIe ULy UMaJlo U3MeHY BUILle CTOTHHA JaTOTeKa
Ha Koje JleJ1yje ollepaTUBHU CUCTEM IIpH rauieny. BaxHo je yOUUTH ¥ 10, KOjUM
OolepaTHUBHUM CUCTEMOM padyHap paju U KOjUM Xap/[, JUCKOM je Ol peMJbeH.

Hajuyemhu u3Bopu npukyn/bakwa JUTUTAJHUX J0KA3a CY: ) TUYHU padyyHapH;
6) MOOHJIHU TesiePOHH; B) IUTUTAIHE KaMepe; I') Xap/[, AUCKOBH; J1) ONTUYKHU
Meauju; h) USB Mmemopujcku ypehaju u gpyro.

[lopen HaBeJeHOT, J0KA3U CE MOTY MPUKYMUTH U U3 MOCTABKU JUTHTAJTHUX
TepMoMeTapa, [PHUX KyTHja ayToMob6uIa (aKO UX MMa), veb-cTpaHHUIA U
canyHo. Texnosoruja RFID (ckpahenuna of radio-frequency identification)
npejcTaB/ba IPEHOC NOJlaTaKa NyTeM paJilo Tajlaca ca eJeKTPOHCKe O3HaKe
npeko RFID yuTava 10 pauyHapa usiu apyror ypehaja koju je y cTamy JJa TpuMHU
¥ obpaju Te oJaTKe.
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Y npukyn/bawy JUTATAJHUX Jl0Ka3a HOpeJ] Hadyesa XUTHOCTH BaXKHO je
NpUMEHHUBATHU U Havesio oBehaHe make, NOIITO je BehuHa AUTUTATHUX
nojaTaka BeoMa IO/JIOKHA U3MeHaMa. Je/JHOM MPOMEHEHH, OHU TELIKO /A
Mory 6UTH BpaheHH y U3BOPHO cTame. 360r Tora ce Kpenupa GpopeH3nU4YKa
Konuja gucka (eHr. bit-stream image, forensic image). OHa HHje 06UYHA JIOTHUYKaA
KOIIMja 3aTO LITO He CaJip>KU caMo MoJjaTKe BU/JbUBe KOPUCHUKY U KOjU ce
TPeHYTHO HaJla3e Ha JUCKY, Hero U noJjlaTKe Koju Cy 6UIu n3dbpucanu. Hakox
cTBapamwa popeH3UYKe KOIHje AUCKA, IPOBePaBa Ce ay TEHTUYHOCT KOTHje y3
noMoh KpUNTorpadCKor cCa’keTKa, y IIUJ/by IIOTBP/le UCIIPABHOCTH KOIMHje, Kao
Y UHTErpuTeTa Mo/IaTaKa, 0{HOCHO JJOKa3HOT MaTepHjaJia.

OcuM HaBeJleHOT, Yy IPUKYyII/bakby NoJaTaka IpUMemyjy ce MeTo/le pyKoBamba
JUTUTAJIHUM JJ0Ka3uMa Koje YKJ/by4yjy:

e CTBapame CJIMKa (eHT. iImage) pauyHapCKOr Me/i1ja yoTpe6GoM ajiaTa Koju
crpedyaBa U3MeHY UJIK bpucatbe ca ypehaja nojaTaka Koju cy NpUKyJ/beHU
Kao ZI0Ka3HU MaTepujaJ;

e  yCHOCTaBJbalbe U O prKaBake JIaHIa II0Ce/1a 0Ka3a;
e JIOKYMEHTOBame€ IOCTYIakha ca JOKAa3HUM MaTepHjaioM U

¢ ymnoTpeby ajaTa U MeToJla Koje Cy IIpoBepeHe U YHjy je TauHOCT Moryhe
M3pa3uTH y NPOIeHTUMA.

Y oBoj a3y Heke o HajAparoueHUjux nojgartaka moryhe je 106UTH o[
KOPHCHHKA padyyHapa. ¥ pasroBopy € lbMM MOI'y Ce Ca3HAaTU BpPeJHHU NoJaLu
0 IOCTaBKaMa CUCTeMa, IPOrpaMCcKUM NaKeTHMa, KopuiltheHoj eHKpUILUjU U
CJIMYHO. Y UCTpa3M y K0joj BJIACHUK AUTUTAJHOT ypehaja, Koju je yBeJileH Kao
JIOKa3HU MaTepHjaJi, HUje IPUCTA0 Ha capailby POpPEeH3UUKH UCTPaKUTeJb
MOpa UMaTH HaJIOT 3a KONIMPame U IpeTpakuBame NnojaTaka.

5.2. [lpempadscusarse

[IpeTpakuBamwe JUTCUTAJHUX 3alMca NpejacTaBba Apyry ¢asy PPA, koja
cJieIV HAKOH NPUKYI/baba JJokaza. OBa dpaza Mopa ce cnpoBOogUTH ePpUKACHO
U nesucxonHo. [loyeTHa pajmwa je M3Bajalkbe pesieBAaHTHUX MoJaTakKa U
eJJMMUHMCalbe HEOUTHUX. U3/1Bajatbe mojaTaka MOXKe 3all0YeTH aHAJIHU30M
KpunTorpapckor caketka.?!

21 IlpuMepa pa/iy, HeKa je JUCK KOjU Ce Iperyie/jaBa je/jaH o/i JUCKOBA U3 BeJIMKe KOMIIaHUje
y K0joj ce JoroiuJI0 Iiypee nojaTtaka. BiacHUM cyMmbajy /ia je 3all0CJA€HUK 0/1a0 HeKe
BakHe MHOpMaluje KOHKYpeHTCckoj dupmu. OHa pOpeH3UUKOM TUMY Jlaje CBe KpUTUYHE
nojiaTKe 3a Koje ce CyMmba Jja Cy MOIJIM 6UTH npocyeheHu na ux oy nomohy ajaropurma
Kpunrtorpapckux caxetaka ynopebhyjy c noganuma Ha JUCKY. YKOJMKO aJlrOpUTaM npoHahe
noAyJapHe JaToTeke, ucnucahe Ux Ha eKpaHy pauyHapa.
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Cnenehu Kopak ykJ/by4dyje NpoBepy 3aryaBsba gaToTeke (eHr. file signature).
[loTnuc gaToTeKe ce KOPUCTHU 3a UAeHTUPUKaLUjy dopMaTa UIU NPOBEPY
cazapikaja fatoreke.”?> OBaj MeTo/ je BpPJI0O KOPHUCTAH Kajia ce MpoBepasa Ja
JIU je KOPUCHUK padyyHapa NpOMEHUO UMe UJIU eKCTEeH3U]jy JaToTeKe Kako 61
NPUKPHO BeH MPaBU caAp:kaj. PopeH3UUYKU CTPyUbakK he aToOTeKy NpoBecTU
Kpo3 noce6aH aJjiaT, ¥, YKOJIMKO ce IoKaKke /ja TPeHY THA eKCTeH3uja He 0iroBapa
HBEHOM cTBapHOM ¢opmMaty, npehu he ce Ha leTa/bHUjy aHANIU3Y JATOTEKE.

Hagzasbe, mpeTpara ce Mo»Ke HaCTaBUTH NpeMa KJby4HOj peuu (eHT. keyword
analysis).?® JlaToTeka ce MOXKe U3BOjUTH U I10: TUIY, BEJIUYHUHU U JATyMy
HacTaHKa.

HakoH M3 Bajama, 0JHOCHO CeJIeKI|hje CBUX JOCTYIHUX JaTOTEeKa IIpeJiasu ce
Ha IperJielaBame 06PHUCAHUX N10/]aTaKa, JATOTEeKe 3a pa3MeHy (eHT. swap file)
Y HeucKopuuiheHHUX CEKTOopa Ha JIUCKY.

Crenehe MecTo Koje je noTpebHO NperyiefaTH je recycle bin (MpocTop Ha AUCKY,
noce6Ha aTOTeKa, Yy KOjy ce cIpeMajy AaToTeKe IIpe KOHAaYHOI 6prcama
aucka).*

PeJjileBaHTHMU /I0Ka31 ce MOTY OTKPUTHU Uy IPUBPEMEHUM JlaToTeKaMa (eHTr. tem-
porary Internet files). PaznuuuTe anyiMkaluje uxX CTBapajy TOKOM CBOra pajia u
10 3aBpIIEeTKY UX 6puiny.® To 3Ha4yu fa he GOpeH3UYKH CTPYUbaK BUETH Ka/ja
Y KaKo ce MeHao JJOKYMEHT U Ca3HATH KaKo je HacTaJsa opeheHa JaToTeKa.

Cinenehy u3Bop mojlaTaka MoxXe NpejcTaB/baTH in-box. [Ipersienom werosor
cazip:Kaja, MOe Cce ca3HaTH C KMMe je U KaJila 0coba KOMYHHUIMpaJa U KaKkBe
Cy nojaTke pa3MemwuBaJju. Takohe, Ty je Moryhe nponahu v 6pojHe nmojaTke o
CBUM aKTHBHOCTUMA Ha UHTepHeTYy.?®

22 Cpaka JjaTOoTeKa MMa CBOj NOTHHC KOjU Ce CacTOju 0 Maru4yHor 6poja (KpaTkor H13a
6ajToBa, 06UYHO 2-4 CMELITEHUX Ha I0YETAK ATOTEKE) U OH TOBOPH Y KOj€M je TPOrpaMCKOM
aJslaTy HacTaJja.

23 CrBapa ce TeKCTyaJlHa JaTOTeKa y KOjy ce YNUCYyjy K/byuHe peuu. [lomohy nmoce6Hux
aslaTa Mory ce npoHahu cBa IojaB/bMBakba peYu U3 TEKCTYyaJHe JAaTOTEKe U Ha Taj HAYMH
W3/IBOjUTH JATOTEKe IpeMa Caipxkajy.

24 TloyMHHUJIAL je MOXK/JAa y CTpaxy MOKyIIao 6p30 NPUKPUTH J0Ka3e U OJJIYYHO UX
u3bpucaTy. MehyTuM, 06pHCcaHU MOAALM HUCY Y TOTIYHOCTH YKJIOKEHH U3 CUCTEMA, YaK
Y KaJia cy u3bpucaHu us recycle bin-a. AKo KOpUCHUK HUje U36pHCA0 JJaTOTeKe U3 recycle
bin-a Te je faTOTEKe BPJIO JJAKO BPAaTUTH, jep he oHe joir HeKO BpeMe GUTH Ha JUCKY. Y3 To,
Moryhe je MPOYUTATH U HLUXOBE MeTanoJaTKe (I0JaTKe 0 MOJallMiMa) KOju cafipiKke UMe,
BpeMe HacTajakba, BpeMe U3MeHe, UMe ayTopa U CJMYHO.

25 Microsoft Word, Ha npumep, cTBapa IpUBpeMeHY JaTOTEKY CBaKH Iy T KaJja ce CHUMa]y
M3MeHe Ha JOKYMeHTY C KOjUM KOPHUCHUK pajiy.

26 IloHeka/| ce KOPUCHUILM CyKe webmail ycsiyroMm, a ce NpuJnKOM Npey3uMata opyKa
€JIEKTPOHCKe MOLITe C UHTEPHETA OHE CIIPEMajy y NIPUBpPEMeHe iaToTeKe (eHT. Temporary
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[lomany Be3aHUW 32 aKTUBHOCTH Ha MHTepHeTy Hasase ce U y cookies (T3B.
“kosaunhu”) matorekama. [lomohy wbux Mmoryhe je npaTUTH Koje CTpaHHIle
KOpHUCHUK nocehyje. U3y3eTHO BaXkHe Cy ¥ JITHEBHUYKE ATOTEKE KOje Ce HaJla3e
Ha cepBepy. OHe MOTY caZip>kaBaTH HHpOpMalivje 0 CHCTEMCKUM CPEICTBUMA,
npolecuMa U aKTUBHOCTHMA KOpUCHHUKaA. CBe onycaHe MeTO/ie OJJHOCE Ce Ha
npeTpakuBake JAUCKA Kojer je 6110 Moryhe UCK/bYYUTHU C MPEXKE, IOHETH Y
J1abopaToOPHjy U TAMO CIPOBECTH Jla/be KOpaKe UCTpare.

5.3. AHaau3za

Ananuvsa npejcTaBsba Npolec TyMadewa J0Kasza NPUKYIJbEHUX IpeTpa-
KUBaweM. [lyTeM aHa/M3e UCTpPaXKUTe/b CYICyMHpa CBE PACIOJIOKUBE
YUHeHUIE U JI0J1a3H1 JI0 KPajibUX pe3ysTaTa uctpare. [locToju HEKOJIMKO BpCTa
aHaJu3a:

e BpeMeHCKa aHaJM3a - CTBapame CJIUKEe O XPOHOJIOUIKOM HacTajalby
10/1aTaKa, 0/JHOCHO Pa3B0jy MHKPUMHUHHCAHUX Pa/IbU KOPAK 10 Kopak (step
by step). OBa aHa/1M3a ce CIPOBO/IM NTPETJIeZlOM BpEMEHCKUX MeTalo/jaTaka
(BpeMe HacTaHKa, MOCJe/[lba U3MeHa, NOCJeAbH NPUCTYI U CJI.) HUJIH
JIHEBHUYKe faToTeKe (KaJla ce KOPUCHUK MPHUjaBUO HA CUCTEM UJIH O/IjaBHO
ca wera);

e QaHaJ/IM3a CKPUBEHUX MOJaTaKa — 3Ha4dajHa je Yy peKOHCTPYKIUJU CKPU-
BEHUX NoJaTakKa U MOXKe YKa3uBaTH Ha BJIACHUILITBO, BELITUHY WUJHU
HaMmepy. JloxBaT KpUNTOBAaHUX, KOMIPUMHUPAHUX NloJaTaKa U lojaTaka
3amTrheHux Jo3nHKaMa ynyhyje Ha CKpuBame MojaTaka o CTpaHe
3JIOHAMEPHUX KOpUCHUKA. Takohe, Hanaxemwe Ha MoJaTKe U ¢ajiose
KOjU MMajy U3MemeHY eKCTEeH31jy MHAMLMpa Ha HAMEPHO CKpUBakbe UJr
IperHayeme noaTaka;

e aHaJIM3a JJaTOTeKa U allJIMKallkja — U3Bohee 3aK/bydyaKka 0 CUCTEMY U
BEIITUHU KOPUCHHUKA. [[OCTUTHYTHU pe3y/aTaTH yKasyjy Ha HYXKHOCT
npejy3uMana caeehrux Mepa y UJby yCIIeIIHOT OKOHYaka oBe ¢a3ze. To
MOTY OUTH: Iperyie/laBame caJipXKaja aTOTeKa; UAeHTUPUKOBakbe 6poja
Y BpCTa ONepaTUBHUX CUCTEMA; yTBphUBame NOBE3aHOCTH AaTOTeKa U
nperyieflaBalkbe KOPUCHUYKHX OCTABKHU.

Kpajwu Kopak aHaJ/IU3e je beH 3aKJ/bydak. Y lbeMy ce CBU /10 TaJla MPUKYI/beHU
¥ aHAJIM3UPAHU MO/ALlM NT0Be3Yjy V jeiHY JIOTUYKY U KOXEPEHTHY LieJINHY,
MaTepUjaau3oBaHU y GOPMHU U3BELITAja.

Internet files).
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5.4. [Ipezenmayuja pesyamama ucmpaze

CTBapam€ H3BellITaja je HajBaxkHHU]ja ¢a3a pauyyHapcke dopeH3uke. U3BelITaj
npejcTaBJ/ba KPYHY LeJIOKYITHOT UCTPaXKHOT ocTynKa. OH noBe3yje 3aK/byyKe
aHaJIM3e, leTa/baH ONMC pe3yJ/ITaTa, CBe peJieBaHTHe JloKase U JOKyMeHTalujy
KOja CBe TO MOTKpenJbyje. U3BemiTaj Tpeba 1a caip>Ku eTa/bHY JOKYMEHTAI U]y
ajiaTa, npoueca ¥ MeTtogoJsioryje. CJI0)KeHOCT U3BelITaja, heroB KOHKpeTaH
0GJIMK U caJip>Kaj 3aBUCe O theroBe HaMeHe. Kazia je ucTpara 3akJsby4deHa,
pes3y/TaTHu UcTpare ce Npe3eHTHUPaAjy NpaBOCYyAHUM opraHuMa. PopeH3u4YKHU
CTpy4YHaK Mopa GUTHU Yy CTalky Ha jeJHOCTAaBaH M apryMeHTOBAaH Ha4YUH
06pas/IoKUTH pe3ysTaTe pauyHapcko popeH3UUKe aHaM3e KaKo 61 UCTHU
OMJIM BEPOJOCTOjHU Y Ka0 TaKBU NpuxBaheHU y CyZICKOM MPOIecy.

6. DOpeH3NYKH aJIaTH

YcnewHo cnpoBohewe POA HezaMuC/IUBO je 6e3 ynoTpebe popeH3UIKUX alaTa.
M360p ajlekBaTHOTr ajaTa Koju he 6UTH KopulirtheH 3a AUTUTANHY QOPEH3UYKY
HUCTpary y BeJIMKOj Mepy YyTHYe Ha UCXOJ, CYACKOT NMOCTyINKa. Mako je nusb
jacaH - fo6HWjame BaJUAHUX JUTUTAJTHUX Jj0Ka3a NPUXBAT/bUBUX Ha CYLY,
y MpaKCH ce NOKa3yje Aa A0 TOra HUje HUMaJo Jako aohu. [loctoju Buiie
BpcTa popeH3uUYKUX ajlaTa U OHU Ce FeHepaJsiHo Jiesie Ha ajiaTe 3a aHaJU3y
nporpama, 0fJHOCHO IPOrpaMCKUX KOMIIOHEHTH U ajlaTe 3a aHaJIU3y QU3UIKUX
KOMIIOHEHTHU. [IpUTOM, HEKU OJ1 lbUX CY 6eCNIaTHU J0K CY PYTH KOMepLhjaiHe
npupose.

6.1. Anamu 3a aHa1u3y npozpama

[TocToje 6pojHU TEXHUYKH aJlaTH KOjU CTPyYbaliiMa NOMaXy y nperjesaBamy,
peTpaKuBaky U aHaJIU3U JoKa3a. Hajno3HaTUjU U HajTIpUMEHLUBAHUJU CY
cjaesehy nporpaMcKu ajlaTy 3a ypaBJbakbe NoJlalMa Ha YUBPCTOM JJUCKY:

e DriveSpy — anaT 6a3upaH Ha onepaTuBHoM cucteMy JI0C ca uHTepdejcom
CJIMYHUM UCTOM, KOoju oMoryhyje cTBapamwe popeH3UUKe KOMUje JUCKa,
o6HaBJ/bakbe 06pPHUCAHUX NOaTaKa U HEUCKOpULINEeHUX /leJloBa CEKTOpa U
aHaJM3y yNoTpe60oM KpUNTorpadpCKor caKeTKa;

e SnapBack Exact - anat ¢upme SnapBack koju cayxu 3a $popeH3UUYKO
Konupamwe Jucka; -MediaMerge — anat ¢upme Computer Conversions
HaMeHeH 00HaBJ/balby MO ATaKa C ONTUYKUX MeJIhja U TBPUX JUCKOBA.?’

27 Tloctoje u MHoru Apyru anatu: Forensic Replicator, PDBlock, FTK Imager, GetFree,
Ontrack, AcoDisk, DiskSig u ap.
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l'[ope,a HaBe€AEHOoT, l'IOCTOjI/I W HEKOJIMKO ITperjie THNKa 6I/IHapHI/IX AAdTOTEKA, Kao
U BUIIE€EHAMEHCKHX IPOrpaMCKHUX nakera.?®

6.2. Anamu 3a aHau3y ducka

Ha xapa AucKy ce 06MYHO HaJla3| OllepaTUBHU CUCTEM KOjU CaAPKU Pa3IMUUTe
nporpaMcke nakete. Behnna ¢popeH3nyKUX ajiaTa MOXKe Ce IOKPEHYTH C jeJHOT
TakBoOr cucteMa. MehyTuM, ako je noTpebHO 3ace6HO aHAJIU3UPATH JleJIOBe
padyHapa, Kao IITO Cy Xap/J, IUCKOBH, oNTUYKHU Meauju, USB Memopujcke
KapTHlle, MOGUIHY ypeDhaju v ciinuHo, NoTpe6Ha je noce6Ha onpema.?® [Jokasu
NPUKYI/beHU GOPEH3UYKUM MeTojaMa MOT'y ce KOPUCTUTH Y pa3HUM BpcTaMa
ycTpara vy pasju4yuTe CBpXe.

7. 3aK/by4HM OCBPT Ha IpoGJieMe y J0Ka3uBamwby
JAUTYMTA/JIHUX NOBpeJa MHTeJIeKTyaJ/IHe CBOjUHe

VHTeseKTya/iHa CBOjUHA je U Y T3B. aHaJIOTHOM OKPYKeHY U3J103KeHa 036U/bHUM
HacpTajuMa U UCKyllewUMa. Ca Tor pasJiora, NMTame lbeHe 3alUTUTE O4yBeK je
6u1JI0 aKTyeJIHO U cyluTUHCKO. llITo 6u pekao DZek Valenti “Ako He MoxkeTe Jja
3aLITUTHUTE OHO LITO NOCelyjeTe, OHAA HUIITA He moceayjeTe.” (Ganc, DZ. Roce-
ster, B. Dz, 2007: 13). /lakJie, UHTeJIeKTyaJIHA CBOjUHA je TpeMeT Pa3JUUUTUX
IoBpe/ia U y aHAJIOTHOM OKPY>KeHY U TeILIKO jy je 3alUTUTUTH.

Y nHdopMaTHUUKOM JpyLUITBY, OJJHOCHO Y JUTUTAJHOM OKPY3Key 1pobeMHu y
Be3H Ca UHTEeJIEKTYaJTHOM CBOjJUHOM CY jOLI U3paKeHUjU U JjaJIeKO 036U/bHUjH.
HoBe TexHoJorvje, cjesHe cTpaHe, oMoryhaBajy MHOTO J1aKlie, 6pKe U jedTUHUje
rnckopuirhaBamwe, a TUMe U NoBpehrBambe UHTeIeKTyaJlHe CBOjUHE, a ca ipyTe
CTpaHe, 0TexKaBajy yTBphUBabe U JoKa31Bakbhe TAKBUX NOBpe/a. 3 u3HeTux
pasJiora, IUTamwe JoKa3uBamwa JUTrNTaJHUX [I0Bpe/ia I0CTaje CBe aKTyeJHUje
Y N0jaBJbyje ce Kao 036uJ/baH Npob6JieM Koju Tpeba y to Behoj Mepu pemiuTH.

daHTacTHYaH U IeEpMaHEHTaH Pa3BUTAK HayKe U TEXHUKE U3BPILHO je 3HaYajaH
yTHUIAj U HAa 06JIMKE U MeTo/ie Cy36Ujathba KPpUMUHAJIUTETA, 10K je eKCllaH3Uja
pa3Boja MHPOPMAIMOHUX TEXHOJIOTHja U TeJIeKOMYHHKalHja oMoryhua
Kopuihemwe Jjokasa y eJleKTPOHCKOj popmu.

Y caryiefaBamy W pellaBamy HaBeJleHOT IpobJseMa HajAa/be ce OTHUILJIO
Yy aHIJIOCAKCOHCKOM IMpaBHOM cucTeMy, noce6Ho y CA/l-y. Tamo je mocrta

28 Ilpersienguuny 6uHapHux gatoteka: 010 Hex editor, Hex Workshop. Takohe v BUllleHaMEHCKH
nporpaMmcku naketu: EnCase, Maresware, Access Data.

29 TlocToju HeKoJIMKO pou3Bohaya TakBUX GopeH3UUYKHUX ypehaja 3a aHa/IM3y J0Ka3HOT
MaTepujaJja ([esoBa pauyHapa 3a CMelITaj NoJaTaka) M HajBaxKHUju Mehy kwuMa cy Digital
Intelligence u Vogon International.
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YYUIbEeHO Ha JJOHOIIEHY OPOjHUX MPAaBHUX ITPABHUJIA U YCTAaHOB/baBakby GPOjHUX
TeXHUYKUX CTaH/[ap/iay NpubaB/bakby, 4yBakby U IPUMEHH IUTraTaJTHUX JJ0Ka3a.

Mnak, ynpkoc CBUM HamopMMa W HacTojalkbuMa, NMpoO6JieM Jl0Ka3WBakba
JUTMTaJHUX NOBpeJia joll YBEK HUje aleKBAaTHO U CBeoOyXBaTHO pelleH. Ha
My Ty Ka pelllelby HaBeJeHOT MpobJeMa M0jaBJ/byjy ce MHOTre nmpenpeke. CBe
ce OHe, reHepaJIHO, MOTY CBECTH Ha JiBe HajBa)kKHHUje KaTeropuje: npaBHe U
TexHU4kKe. [Ipe cBera, sierucjaTuBa (HaljMoHa/iHa U MehyHapoaHa) y OBOj
06J1aCcTH HUje 3a/l0Bo/baBajyha, 0JHOCHO IepMaHEHTHO 3a0CTaje 3a pa3BojeM
nHbopMaTHUYKe TexHoJoTHje. Takohe, mocToje ¥ pa3Jinke y 3aKOHO/JaBCTBUMA,
Yyak M y nojeqrHuM apkaBama CA/l. Kaz ce ToMe f0/1a UumbeHULa [a IOBpee
VMHTeJIeKTyaJIHe CBOjUHE CKOPO YBEK caZjpKe eJIeMEeHT UHOCTPAHOCTH, O HOCHO
TAaHTUpajy pa3JIMuUTe CyBepeHUTEeTe, OH/ia Ipo6JieM NOCTaje joll CI0XKEHHjH.

HMako je MehyHapoaHa opranusaiyjasakommjytepcke gokase (I0CE) nponucana
OIILTEe NPUHLMIE U NPOLEeAYpE 3a ycaryallaBakbe MeTo[a U NPaKTUYHHUX
pelliera Yy Be3U AUTUTAJHUX [0KA3a, jOl YBEK HUTJE Y CBETY He MOCTOjU
BepudHUKalrja 3BAaHUYHUX UCTPAXKHUX opraHa, GOpeH3UYKUX aHaJuTU4Yapa
Y IPaBOCYAHUX OpraHa, nojijjeiHaKo KBaJHPUKOBAHUX y CBOjUM 06J1acTUMa Jja
06jeKTUBHO U TaYHO BO/Jie UCcTpary, OpeH3uyKy aKBU3UIIU]y, aHAIU3Y, JOKAa3HU
NOCTYNAaK U pe3eHTalUjy JUTUTAJHUX JoKa3a NpeJ Ha/lJIeXKHUM OpraHoM.

OcuM NpaBHUX NPUCYTHU Cy U TEXHUUYKH NpPo6JIeMU. YIIPKOC MOCTOjakby
pasuuUTUX GOpeH3nYKUX MEeTO/Ia U TEXHUUKUX aJlaTa, HeKa/a je BeoMa TeLIKo
Jlohu 10 IUrMTaJIHUX J0Ka3a 0 MOBpeJy IpaBa UHTeJIeKTyaJHe CBOjUHE, 360T
caMe NMPUPO/Jie MPEXHOr OKpYy:Kewa. Haj3a/, He moCcToju cTaHJapAU30BaHa U
yHUPHUKOBaHA TEXHOJIOTHja y 0BOj 06/1aCTH Koja 61 omoryhaBaJia jeJUHCTBEHO
nNocTyname 1 KBaJII/I(i)I/IKOBaI-be AWUTUTAJIHUX IIOBPpeJa UHTEJIEKTYyaJ/lHe CBOjI/IHe.

Ha ocHOBY cBera pedeHOT, MOKeMO U3HETH 3aKJby4aK /Ja HHTEJEKTYaJTHU
CTBapaoly UMajy pasJiora Za 6y1y 3a6puHyTH 3a 6y yhHOCT CBOjUX MpaBa,
asy U peaJsiHy Hajy fa he ApymTBo Hahu HauMHe U MEXaHU3Me Jla U3 OBe
cutyanuje usahe kao no6eHUK U NOBpe/Jie MPABa UHTEJIEKTyaJJHE CBOjUHE
CBeJle Ha pa3yMHY U IPUXBAT/bUBY Mepy.
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PROVING THE INFRINGEMENT OF DIGITAL INTELLECTUAL PROPERTY
RIGHTS: OVERVIEW OF THE ANGLO-SAXON LEGAL SYSTEM

Summary

The multifaceted process of identifying and proving the infringement of intellectual
property rights is further complicated and aggravated in the so-called analogue
environment. The development of Information Technologies has given rise to a
new set of problems. The digital technology has facilitated the infringement of in-
tellectual property rights and additionally aggravated the process of proving these
infringements. Hence, it is the duty of digital forensics to identify relevant (valid)
evidence and present it in the court of law, which is not an easy task. In that course,
the problems are twofold: legal and technical. First of all, the legislation in many
countries is not adjusted to resolving the issues constantly emerging in the digital
environment and there are apparent differences in the manner of regulating these
issues. On the other hand, there is no standardized and unified technology which
would provide for a uniform qualification and comprehensive treatment of these
issues. Moreover, the place of commission of these criminal offences as a rule does
not coincide with the place of occurring legal consequences. Yet, in spite of all these
difficulties, there are technological methods and tools which facilitate the detection
of cybercrime and provide evidence for securing relevant punishment. In the time
to come, the developments in this area are expected to be aimed at strengthening
the protection of legitimate interests of holders of intellectual property rights.

Key words: digital evidence, digital forensics, digital technology, intellectual pro-
perty.
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3AKJ/bYYAK YCTABHOI CYJJA O OABALIMBARY ITPE/IJIOTA

3A OUEHY YCTABHOCTHU U 3AKOHUTOCTHU TAPAOUPAHOT
LIIPBOT" CITOPA3YMA O [TPUHIUITUMA KOJU PET'YJIMITY
HOPMAJIN3ALH]Y OJHOCA" UBMETDRY BJIAZE PEIIYBJIMKE CPEU]JE
W IIPUBPEMEHUX UHCTUTYLIUJA CAMOYIIPABE ¥ [TPUILITUHU

»,YCmas je oHo WMo je NocmojaHo y peyu oHoaa
Wimo je ucmopujcku NpoMeH./bU8o,

48pCMoO KOpUmo Koje peyu HayuoHa/iHe ucmopuje nponucyje
FeH Nym — a Koje ucmopuja, onem noako npodyo.syje,
npowupyje u Mera, Kao Wwmo 2a je Hezda uckonaa.”

I'ycmas Pad6pyx

OBaj TekCT npejcTaB/ba NPUKa3 U KOMeHTAp 3akKJ/byuyka (y fAa/beM TeKCTY:
Opnyke) YcraBHor cyja Peny6siuke Cp6uje (Hajasbe: YcTaBHOTr cyza) o
oAbaLMBaky NpeJJora 3a OleHy YCTaBHOCTH U 3aKOHUTOCTH napadupaHor
LIpBor cnopasyma o NpUHLMIIMMA KOjU peryJuily HopMaJu3alujy oHoca"
usmebhy Biase Peny6uinike Cp6uje u [[puBpeMeHUX HHCTUTY L Uja caMOyIIpaBe
y llpumituny, of 19. anpusa 2013. roguHe (y HacTaBKy: ,bpucesckor cro-
pasyma“).!

HekoJsnko je pasJiora a ce MpUCTYIU NIPOy4YaBakby OBOT YCTAaBHOCY/CKOT
npeJMeTa, a CBU T pa3J/i03H 3aje/[HO /1ajy 3a MPaBo Jla Ce YCTABHU CIIOP 0 KojeM
OB/le TOBOPHMO OJIpe/Ix Kao jelaH O/l HajBaXKHUJjUX Y IOBECTH YCTABHOT Cy/ia.

* pricamilos@prafak.ni.ac.rs

1 3akJ/pyyakje JoHeceH Ha ceaHULU Cyaa oapxkaHoj 10. nenem6pa 2014. roauHe, a 06jaB/beH
jey ,Cnyx6eHoM riacHUKy Peny6suke Cp6uje”, mox 6pojem 13/15, cTp. 9-23.
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3Hayaj oBOr IpeJiMeTa HAOKO Ce BUJMU Kao pedJieKcHja MOJUTHUUYKOT U
I p>KaBOTBOpPHOT 3Havaja ,Bpucesckor cnopasyma“, o 4emy je Umak GHUJIO
pasJiora Bullle TOBOPUTH Ipe Hero WTO je Ofsyka YcTaBHOT cyfa JOHECEeHa,
uMajyhu y BUAy a ,caMOoOrpaHU4YaBambe HaJ[JIeXKHOCTH", KOjeM je YCTaBHU
CyJ npuberao y oBOM CJ1y4ajy, He 3ayCTaBJ/ba NOJUTUYKH BOJOTOK IPOUCTEKAO
us ,Bpucesickor cropasyma“, 1o dyera 61 CBaKako JOLIJO /1A je YCTaBHU CY[
3aycTaBHUO TaJac (He)npaBa Koju je ,bpucesicku cnopasym“ nogurao. 3Hauaj
cropa o ycTaBHOCTHU ,Bpucesickor cnopasyma“ Morao 6u ce CTaBUTHU U Y
KOHTEKCT rope HaBeJieHe Pasi6bpyxoBe MUCJIY, Jla OU ce BUJEJIO Y KOjoj MepHu
noctojehu Ycrap Peny6snke Cpb6uje aoucTa jecTe ,YBPCTO KOPUTO" Koje
NPOIUCYje YT CPIICKe HAllMOHAJIHe UCTOpHje Ha odeTKy 21. Beka. Ho u o Tome
6U ce MOIJIO TOBOPUTH BHUILEe Ja je YCTaBHU CYyJi MEPUTOPHO pelliaBao, na 6u u
JApyradyuja ofJyKa YCTaBHOT CyZd Y U3BECHOj MepH IpeJcTaB/baJa IyTOKa3
Ha NyTy eBeHTYaJHUX 60yAyhUX ycTaBHUX NpoMeHa. buiu Tora cBeCHU WU
He, IpaBHU 3Ha4aj oBOra cropa — UITO je y CTBapy 3Hauaj Koju YcTaB 1o cebu
¥Ma 3a BJIaJlaBMHY IpaBa M NapJaMeHTapHY JeMOKpaTHjy, U Te KaKo npeMalia
oKBUD ,Bpucesickor cnopasyma“ kao npejMeTa yCTaBHOI CIlopa. Jep, mpaBHa
NUTamka Koja Cy pa3MaTpaHa y OBOM IIpeJMeTy U CTAHOBULITE KOje Hacmpam
THUX NMTawka YCTaBHU CY/[, 3ay3eo0, CTaB/bajy y u3rae  MoryhHoct aa OgJyka
YcTaBHOT cyZzia Haa/be 6y/ie OCHOB (Y LIMPEM CMUCJIY) 3 IPABHO HEIONYIITEHY
CaMOBOJbY HajBUIIUX Jp>KaBHUX OpraHa, a Ta CaMOBOJba jecTe ,CMpTHa 60s1ecT”
npaBHe ApKaBe. UMajyhu To y BULY, Kpajibu KCXO/ OBOTA CIIOpa NIOBOJ, je Aia ce
NIOCTaBU NUTakbe JeETUTUMUATETA IpaBHe JjpKaBe U yJIore yCTaBHOra npaBocybha
Yy OJJHOCY Ha FpaHULy KoOja y IpaBHOj p>KaBU JeJ1d BUCOKONIOJUTUYKY OLleHY
LeJINCXOAHOCTH HajBUILIUX APXKaBHUX opraHa of, paKkTUUKe CaMOBOJbe TUX
HCTHUX OpraHa, o yeMy heMmo HelITo Bullle pehu y 3aBpIIHOM [Jies1y OBe pacipase.

OcHoBHa Moby/a 3a HaCTaHAaK OBe paclpaBe jeCcy M3JBOjeHa MHUIIJbeHba
4eTBOpPO cyAuja YcTaBHOT cyAa: npod. Ap OnuBepe Byuuh, npod. ap JlparaHa
CrojaHoBuha, mpod. fp boce Henaguh u Katapune MauojnoBuh-AHapuh, u
Ta MUI/bEHA jeCcy K/by4dHa 3a TOK Hauler usJjarama. [IpemMza ce y npaBHOj
KIMKEBHOCTHU YOOUYAjUJIO [la U3/IBOjeHa MUIIL/beha - OCOOUTO Y CYJCKUM
npeAMeTHMa OBakBor ¢opmaTa — 6alajy jako CBeTJIO HA TOKOBe MUCJHU
MOCJIeHUKa NpaBHe HayKe, Y OBOM CJIy4ajy HApOYUTY TeKUHY U3/ BOjEHUM
MUL/bEbMMA Jlaje YMbeHULa a Cy NOTIMCHULM TUX MUIJ/bera IJIACOBUTH
npe/ICTAaBHUIIU TPaBHEe HayKe.>

Y jesHOj KpaTKoOj pacnpaBHy, Kao LITO je 0Ba, He MOXEMO NpeTeHJ0BaTHU
Ha MCIPIHOCT H3Jlaraka O CBHUM MHTamkUMMa KoOja ce M0jaBJbyjy ¥ OBOM
yCTaBHOCY/ACKOM npeMeTy. Ha HaMa je, mnpeBacxo/iHO, /ja Ca>kKeTo MPUKaKeMO

2 0 3Hauewy U 3HA4ajy U3/IBOjEHUX MULI/bEHA Y YCTABHOCYCKUM NIpeiMeTHMA BUJETH
ko (CtojaHoBuh, 2013:503-504).
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BH/IOBE IPABHOT pa3yMeBamwa Cliopa 0 ycTaBHOCTH , bpucesickor cnopasyma“,
y CJIe/ICTBY KOjUX OMCMO HAay4YHOj jaBHOCTH NPeJ[CTABUJIM 3HAKOBUTA MeCTa y
CXBaTalbUMa U3HECEHUM Y 06pa3ioxkerby Of1yKe YCTaBHOT Cy/Jja U Y U3BOjeHUM
MUIIJbebMMa UMEHOBAHUX Cy/iUja YCTAaBHOT Cy/ia.

,Bpucesicku cnopasdym“® - npeJMeT OlleHe YCTABHOCTU Y OBOM NPEJMETY,
3akJbyyeH je 19. anpusa 2013. roagvHe Kao pe3yJaTarT JieceTe pyH/Je nIperosopa
usmehy UBuue Jlaunha - npexacenuuka Biajge Peny6uvke Cp6uje, Xamuma
Tauuja - npeacenHuka Biaze T3B. ApkaBe KocoBo, y3 nocpesjoBame KeTpun
EmToH - BUCOKe npeAcTaBHULLe EBPOIICKe yHUje 3a CIIOJbHY MNOJUTHUKY U
6e36eaHOCT. [locsie Tpu faHa of 3ak/bydena ,bpucesickor cnopasyma“, Baazga
Peny6uinke Cp6uje je (22. anpuaa 2013.) goHesia 3ak/by4ak o0 NPUXBaTaby
L,bpucesickor crnopasyma“ (Hagasbe: 3ak/byuyak Busajsie), Ha HadyuH Ja je
»BpHCeJICKY criopa3yM“ MOCTa0 CacTaBHU JIe0 TOT 3aKJ/byYKa, C TUM Ja 3aK/by4yaK
Biaze Huje o6jaBsbeH y ,Cayxb6eHoM riacHUKy Peny6suke Cpouje”. Henyro
3aTuM, HapoaHa ckynmtuHa Peny6sinke Cpb6uje je (26. anpusaa 2013.) o
XUTHOM NOCTYNKY AoHesa OAayKy o IpuxBaTawy M3BellTaja o JocajallimbeM
npouecy NOJMTUYKOT MU TEXHUYKOT AvjaJsiora ca [[pyBpeMeHUM HHCTUTY L UjaMa
camoynpaBe y [IpuiiTuHu y3 nocpefoBame EBponcke yHuje, ykbyuyjyhu
Npolec UMILJIEMeHTalHje MOCTUTHY TUX JIOTr0BOpa, Koja (OaJiyKa) je o6jaBsbeHa
y ,Cayx6eHoM riacHuky PC“ (6p. 38/13), anu 6e3 TekcTta M3BemiTaja ca
,BPHCEJICKUM CIIOPa3yMOM"“ Kao CBOjUM CACTABHHUM JIeJIOM.

,BpHCeJICKH crnopasyM“ 3akJbyudeH je y jeAHOj HeyoOu4ajeHo] ¢$opMmH,
napadvpameM 1Ba UCTOBETHA IPUMeEpPKA TEKCTA Ha EHIVIECKOM je3HKY, TaKO
LITO Cy jefaH npuMepak napadupanu Meuna Jlauuh, npeacenuuk Biage
Peny6auke Cp6uje u KeTpun EmToH, BUcOKa mpejicTaBHUIA EBporcke
YHHje 3a CI0JbHY NOJUTHUKY U 6e36eHOCT, a Apyry Konujy — Xamum Tauu,
npexacenHuk Baage T3B. ApkaBe KocoBo u KeTpuH EmtToH. ¥3 To, kao mro ce
Beh HAOKO /1a 3aKJ/bYYMTH KPajibe je HeTUIIMYaH U HauuH yBohewa , bpucesickor
crnopasyma“y npaBHH nopeaak Peny6sinke Cpbuje, uMajyhu y BUAYy U30CcTajame
paTtudukanvje kao 06aBe3HOT NPaBHOT MyTa 3a OCHaXKewe MehyHapoaHOr
yroBOpa, C/leJICTBEHO YEMY Ce Y CPeUILTY Na)Kike HALlJIO NUTake MpaBHe

3 Tavan Ha3uB Cnopasyma rsacu: ,IIpBu ciopa3yM O NPpUHLUIIMMA KOjU peryauily
HopMaJsiusauujy ogHoca“. Tekct ,Bpucesickor cnopasyma“ feo je obpassoxewma Opnyke
YcraBHor cygay osoM npeamety (,Ci. rnacHuk PC, 6p. 13/15, ctp. 10-11). Hanomenumo aa
je mpouec ,aujasora beorpasa u [IpumituHe” y3 nocpefjoBame EBporncke yHUje TOKPEHYT
Ha ocHOBY Pesosnyuuje leHepasiHe ckyniuTHHe YjenumweHnux Hauuja A/RES/64/298 on
9. centem6pa 2010. roguHe. Y nepuoay ox 8. mapta 2011. no 24. pebpyapa 2012. ronuxe
O/IP>KaHo je leBeT pyH/IM IperoBopa, a, bpucesicku cnopasyM"“ foJ1a3y Kao pe3yTar jileceTe
pyH/Je nperoBopa opkaHe 19.anpusa 2013. roguHe. BugeTu o Tome: U31BojeHO MUlllJbe€
cynuje Katapune ManojioBuh-Auipuh y ogHOCY Ha 3ak/bydyak YcTaBHOr cyja 1Yo-247/2013.
oz 10. nenem6bpa 2014. roaune, ,Cayx6eHu riacHuk PCY ctp. 35.
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kBasndukanuje ,bpucesckor cnopasyma“. Y kojoj je Mepu 0co6€eH CJ1y4aj 0 KojeM
OB/le TOBOPUMO 6eJI0ZIaHO YKa3yje YNbeHUIlA [T0CBE PA3JIUYUTOr 3BAHUYHOT
03HauyaBama cybjekarTa ,bpucesickor cnopadyma“ o/ cTpaHe CaMUX yYeCHUKaA
y IperoBoprMa, C HAIOMEHOM J1a je y caMOM TeKCTY ,bpucesckor cnopasyma“
M30CTaJI0 HaBohewe cTpaHa u3Mehy Kojux je cnopasyM 3akJ/bydeH. [Ipema
craHoBulITy EBporncke yHuje ,Bpucescku cnopasym” je 3ak/byueH usmehy
.,beorpaza u [IpuiitTune", 3a ip>kaBHe opraHe Peny6irike Cp6uje y nUTamwy je
cropasyMm uamehy Buasie Peny6sinke Cp6uje u [[pyBpeMeHUX HHCTUTYIIH]jA Y
[IpumTHHY, JOK OpraHHy T3B. ip>kaBe KocoBo Ap:xe Aa je ped o MehyaprkaBHOM
criopa3yMy KojH cy 3akJby4duJie Biana Peny6smke Cp6uje u Biaga Kocogal

[MogHOCU/IaI TpeJiora 3a OlleHY YCTaBHOCTH , Bpucesickor ciopasyMa™ cMaTpao
je la ocriopeHU aKT UMa KapaKTep CUMYJIOBaHOT MehyHapoiHOT yroBopa O/iH.
Jla je OCIIOPEHM aKT — YaK U /ia Ce 3aHeMapu ouMakbe 0 Meh)yHapoTHOM yroBopy
- y npaBHHU nopepak Peny6inke Cpbuje yBe/leH Kao ONIITH MPaBHU aKT, Na
ce ¥ y IPBOM U Y IPYTOM CJIy4ajy OTBapa paBHU YT 3a OlleHy MaTepHujajiHe
ycTtaBHOCTU ,Bpucesckor cnopa3yma®“, a Ta olieHa, IpeMa CTAaHOBHULITY
npejJiarada, yTBpausa 6u jaa je ,bpucesicku criopasymMm”“ oueBUAHO U Ipy6o
HecarJiacaH [Ipeam6ysu YctaBa Peny6snke Cp6uje (y fa/beM TeKCTY: YcTaBa)
Y He MaJIoM 6pojy oZipejaba U3 HOpMaTUBHOT Jiesia YcTaBa.®

Hako je y TOKy mocTynka npes; YCTaBHUM CYJOM U3HECEHO HEKOJIMKO IJIeJUIITa
o ,BpucesickoM ciopa3yMy"“ Kao IpaBHOM aKTY KOjU M0/jJIexKe YCTAaBHOCY/ICKO]

4 IlpepnJsior 3a 0LleHY YCTAaBHOCTH U 3aKOHUTOCTH ,Bpucesickor ciopasyma“ mogHeuo je 25
HapOJHUX MOCJaHUKA U3 TPeTX0AHOT ca3uBa HapoaHe ckynutruHe Peny6snke Cpouje.

5 IlopHocual npezJora, nopej ocTasor, UcTude Jja Ycrtas Peny6snke Cpbuje
He MO3Haje U He MpU3Haje HUKaKBe KOCOBCKe 3aKOHE U KOCOBCKH yCTaB Koju O6U
ce MOTJIM MPUMEHUBATU Ha TepuTopuju Peny6sinke CpOuje, a Koju ce HaBOJe Y
,bpucesckoM ciopa3ymy*. [la/be ce HABO/U /1a je OCTIOPEHH aKT CYyNPOTAH U 0/ipeou
yjaHa 97. Tauka 4. YcTaBa npeMa kojoj cy ypehruBamwe 1 o6e3behuBame o6paHe
1 6e36eJHOCTH Y UCKJbYUUBO]j HaJlIe)KHOCTH Peny6arke Cpbuje, 3aTUM oApeaou
4yyaHa 143. cTaB 2. YcTaBa IpeMa Kojoj ce OCHUBame, OpraHvsaliija, HaJJIe>KHOCTH,
ypebemwe u cactas cysoBa ypehyjy 3akoHoM, oApe6u yiaaHa 189. ctas 1. YcraBa
IpeMa K0joj ce OCHUBaK€ U YKUAakbe ONIITHHA ypehyje 3aKkoHOM, oJpei01 YiaHa
190. YcTaBa KojoM ce yTBphyjy HaiJIeXXHOCTH ONILTHHE, Kao U ja je ,,CiopasyM“y
CYNPOTHOCTH ca M360pOM OIIITUHCKUX OpraHa Ha OCHOBY U3 M300PHOT 3aKOHA KOjU
noHocu HaposaHa ckynuituHa Peny6uinike Cp6uje. 3ak/byyak npejJiarayaje v faje
ocrnopeHuM CriopasyMoM ,norakeH Ycras Peny6sinke Cpbuje, a HApOUMTO 4JI. 8. CTaB.
2.10 KojeM cy rpanuiie Peny6sirike Cp6uje HEMmOBpeJUBE U je JUHO Ce MOT'Y MEeHaTH 110
NOCTYNKY NpeABuheHoM 3a npoMeHy YcTaBa“. HaBeieHo npeMma: 3ak/bydak YcTaBHOT
cyJZia o obanyBakby Npe/Jora 3a olleHy yCTaBHOCTH M 3aKOHUTOCTH NapadupaHor
,[IpBOT cliopasyMa o IpUHLUIKMAa KOjU peTyJIUILY HOpMaJiu3alyjy ogHoca" usmehy
Bnane Peny6.ivke Cp6uje u [I[puBpeMeHUX HHCTUTYIIMja caMoyipaBe y [IpuituHy,
oz 19. anpuna 2013. roaune, ,Cayx6eHu riacHuk PC 6p. 13/15, ctp. 9-10.
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KOHTPOJIH, YCTABHHU Cy/, je yIPKOC TOMe CTao Ha CTAaHOBUIUTe Ja je ,bpucescku
cropasyMm” TMOJUTUYKH (IpaBHO HeobGaBe3yjyhu) akTt, oapuyyhu Tume
NOCTOjame OCHOBA 3a YCNOCTaBJ/bake YCTABHOCY/CKe HaJiexxHOCTU. UMajyhu
TO y BU/y, HAjONIITHje U HajTeMeJ/bHUje MU Tabe Koje OU ce HaclpaM MpaBHe 1
YrHbeHU4He rpahe 0BOT ycTaBHOCY/ACKOT IpeJiMeTa MOIJIO IOCTABUTH, IVIaCUJIO
6u: ga v je ,Bpucesicky cniopa3dyM” mpaBHU UJIW MOJTUTHUUKH aKT?

Ha nuramwe ga siu je ,bpucescku copasym” MmehyHapoaHu yroop, YcTaBHU
cyA oAroBapa ofpeuHo, TBpzAehu ga KocoBo HUje cyBepeHa AipaBa y 04HOCY
Ha Peny6sinky Cp6ujy Te za ce, carJlacHO MehyHapoiHOM ¥ yHY TapApPKaBHOM
npaBy, yTOBOPHHU OJHOC He MO>Ke YCIIOCTaBUTH U3MeDhy Ap:kaBe U HENPU3HATOT
EeHTUTETA,’ CJIe/[CTBEHO YeMy HlllYe3aBa MoTpe6a 3a caryielaBambeM yCTAaBHOCTH
caMoTr HauyMHa 3aK/byuWBama U paTudukanuje ,bpucesckor cnopasyma“’
JloajMo 1@ HaBeIeHOj OlleHU YCTaBHOT Cy/ia PeTX0u 06pasJjiokerwe OnyKe
y KOjeM Cy cafprKaHa JieTa/bHa M3Jjaramwa o nojMy MmehyHapogHor yrosopa,
npaBHOM MoJioXajy KocoBa y MehyHapogHOM nipaBy, Te o ToMe aa Peny6/rka
Cp6uja HUje HY eKCIIJIMIMTHO HYU MMIIJIMUTHO Npu3HaJja KocoBo kao cyBepeHy
JIp>KaBy, a TUME HU HberoBy YTOBOPHY CITIOCOGHOCT. ®

H3HeTo pacyhuBame YcTaBHOT Cy/ia OLEHEHO je Y U3/1BOjeHUM MULI/bEHbUMA
Kao HeMOTIYHO, ca 06pa3JiokemheM Jja YCTaBHU CyJ, HUje Y3e0 Y pasMaTpabe
cBaMoryha pasymeBama ,bpucesickor criopasyma“ Kao MehyHapoJHOT yTOBOPA,
noceGHO y OJHOCY Ha CXBaTaka Koja Cy U3HeCeHa y TOKY jaBHe pacmnpase. C
TUM y Be3y, cyauja Katapuna ManojioBuh-Auapuh Besu: ,Ilpu ToMe, Huje
HU [IOMEHYTO, @ KaMOJIM pa3MOTpeHO cTaHoBULITe Jp Bragumupa Bypuha
Jla ce EBpoIiCcKa yHHMja MOXe CMaTpaTH jeJHOM 0/ CTpaHa cropasymMa. OBo ce
CcTaHOBULITe o6pa3Jiake TUMe Ja ,BehuHa ope6U criopasyma npeAcTaB/ba
napaJieJlHO, Ha MPBU MOrJieJ, YHUJATEpPaJHO, ajli HayeJHO HCTOBETHa
obaBe3nBama JBe CTpaHe npeMa EBpOINCKOj YHUjU Koja Cce, y TOM CMHUCIY,
1ojaBJbyje y yJI03U HOCHOL|A IIpaBa IpeMa cTpaHaMa y Cliopa3yMy, Ja npema
Tayku 15. Copa3yMa uMa jeiHy o6aBe3y - Ja NIOMOrHe CTpaHaMa y Clopy

6 3akxJbyyak YCTaBHOT CyJia 0 oJ0allMBakby IIpejjiora 3a OLeHy yCTaBHOCTU U
3aKOHUTOCTH mapadupanor ,[IpBor cnopazymMa 0 NpUHLUIINMA KOjU PETyIUIIY
HopMaJsin3anujy ogHoca“ usmehy Baage Peny6sinke Cp6uje u [I[puBpeMeHux
MHCTHUTYIUja camoynpase y [Ipumtuny, ox 19. anpusa 2013. roaune, ,Ciyxk6eHu
riacHuk PCY 6p. 13/15, cTp. 19.

7 3akJbyyak YCTaBHOT Cy/a 0 0A6allMBaky MPeJJIora yCTABHOCTH U 3aKOHUTOCTH
napadupasor ,[IpBor cnopasyMa o NPUHIUIIKMA KOjU PETYJIUILY HOPMATU3ALH]jY
onHoca“ uamehy Biasie Peny6sinke Cp6uje u [IppBpeMeHUX MHCTUTYIMja caMOyIIpaBe
y [Ipumtuny, ox 19. anpuaa 2013. rogune, ,,Cayx6enu rimacauk PCY, 6p. 13/15, cTp.
20.

8 Ilpu TomMme, naza y ouu ja ce ABe TpehuHe o6passoxkewma OJJ1yKe cacToju y HaBohemwy
NpaBHUX JJOKyMeHaTa U Baxkehux npomnuca.
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y ocHuUBawy Of60pa 3a uMNJIeMeHTaLujy, Te Aa je Cnopa3yM napadupao u
npe/icTaBHUK EBpoOICKe yHUje, KOja KMa aKTUBHY YJIOTY ¥ IPOLleCy CpoBohema
CnopasymMa. McTo Tako, npe KOHaYHe yCTaBHONpaBHe olieHe Aa ,bpucesncku
cropasyM“ Huje MehyHapoAHU YTOBOD, Ba/baJIo je pa3MOTPUTH U CTAHOBUILTE AP
Biagumupa Bypuha y koMe ce ucTHYe [ja 0Baj CIOpa3yM UMa MHOTO eJleMeHaTa
MebyHaposHoOr yroBopa, /ja 4ak 4 ako He 3HAYM eKCIJIMLUTHO NpU3HaBambhe
HezaBUCHOCTH ,KocoBa“, ,Bpurcesicku ciopasyM” ce, nocpeicCTBOM IPU3HaBawba
yroBopHor kanauuTterta ,KocoBa“ u nmpenyuitawa TOM €EHTUTETY Bpllekha
Jp>KaBHUX (3aKOHOJaBHe U Cy/CcKe) PyHKIMja U HAJJIEeXKHOCTHU ypehuBama
nojeJUHUX 06J1aCTH APYILITBEHOI })KUBOTA KOje Cy MpeMa YCTaBy Y UCKJ/bY YUBO]
Ha/JIe>;kHOCTH Peny6J1rKe, MOXKe cMaTpaTH aKTOM KOjUM Ce, Y3 IOCpe/ioBambe
EY u nox vkheHUM NaTPOHATOM, Meka ApKaBHO ypehewe Peny6snke Cpbuje u
Jp>KaBa M3 YHUTapHe NpeTBapay ¢pefepasHo ypeheHy seMsby.“’ YecTraBHOCYACKH
CMHCao0 npesoYeHUX cXBaTama Jp Biaagumupa bypuha ouuTtyje cey cienehem:
»AKo0 60U ce, MehyTUM, IpUXBaTHJIa TBpAa Biaagumupa Hypuha ga je EBpornicka
yHHja ,o3ajMuia“ KocoBy yroBopHy Coco6GHOCT, oHJla 6U ce popMaJsiHa
HeyCTaBHOCT 3ayCTaBWJla Ha IOCTYNIKY NoTBphuBama bpucesickor cnopasymMma
Koju, UMajyhu y BUJY HeroBy CaJip>KHUHY, MOXKe OUTHU paTUPHUKOBAH jeJUHO
3aKOHOM, U TO 3aKOHOM JIOHETOM I10 NOCTYNIKy NpoMeHe YcTaBa. !

JlpyronuTame Koje je YcTaBHU CyZ, 610 AY>KaH [ja pa3MOTpPU TUL A0 ce 3aK/byyKa
Binage u Opsiyke HapogHe CKyniTHHe, a HAMMe Jja JId je IOMEeHYTUM aKThMa
»BpHCceJicku ciopasyM” ,yBeJeH" y IpaBHU nopeaak Peny6.nke Cp6uje Kao
OMIITH aKT. YCTABHHU CYJ, Ha IOCTAB/bEHO MU TAaKE OJITOBapa Takohe oZpeyHo,
caMo 6e3 y6/ber 06pa3JioKera U ca BeoMa HejaCHOM apryMeHTalljoM: ... caM
1o ce61 OCTIOPEHU aKT He MPeJiCTaBJ/ba ONLITH NPABHU aKT YHY TPAllbEr IPaBa,
Beh caMo NOJIUTUUKY ,I0AJIOTY " 32 JOHOILEe 0 r0BapajyRuX ONIITUX NPaBHUX
aKaTa o/l CTpaHe Ha/IJIeXKHUX OpraHa v y MPONKUCAHO] MPOLEeyPHY, KAo U 1a aKTU
Biaze - 3aksbydyak o nmpuxBaTawy ,IlpBor cnopasyma“ u M3Bemraj HapoaHoj
ckynmituHu U Ognyka HapoaHe ckynimTuHe o npyuxBaTawy M3BeliTaja no
CBO0jOj NPUPOAY HUCY ONUITH IPaBHU aKTH, Te 3aTO HUCY HU MOTJIM OUTH OCHOB
Jla ce ocropeHH ,IIpBU ciopa3yM“ lbHXOBUM JIOHOIIIEHEM ,yBeie" y paBHU
NopesiaK Kao ONUITH NpaBHU aKT.!! CBe y CBeMy, 3aK/byYMBak-€ YCTaBHOT CyZa

9 WzpaBojeHO MUlJbewe cyauje KaTapune ManojyioBuh-AHipuh y ojHOCY Ha 3aKJ/bydaK
YcraBHor cynaIYo-247/2013. oz 10. neniem6pa 2014. rogune, ,Cayx6enu rimacHuk PC“13/15,
ctp. 37.

10 H3pBojeHo MulJbewe cyauje Ap JparaHa M. CtojaHoBuha Ha oAJIyKy YcTaBHOT cyJia
1Y¥0-247/2013, ,Cnyx6eHu rnacHuk PC cTp. 24.

11 3axsbyyak YcTaBHOT Cy/a 0 of0aliMBakby Npe/Jiora 3a olleHy YCTaBHOCTH U 3aKOHUTOCTH
napadupasor ,IIpBor cnopasyma o NpUHIMIKMMa KOjU peryjuily HopMaau3anujy ogqHoca”
usmebhy Bnaje Peny6snke Cp6uje v [I[puBpeMeHUX UHCTUTYLIMja caMmoynipaBe y [[pUIITUHY,
oz 19. anpuna 2013. roaune, ,Cayx6eHu raacHuk PCY 6p. 13/15, cTp. 22.
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CBOJIY Ce Ha TO /ia MOJUTHUYKHU JOKYMEHT He MOXe Jja 6y/ie IpeMeT OlieHe
YCTABHOCTH, Aa je ,Bpucesicku cnopasym” y cTBapu NoJUTHYKA NoroA6a Koja
npejcTaBsba jejHY a3y y MOJUTUUKOM Npolecy Koja he ce fa/be pa3pahuBaTu
KpoO3 MOJIMTUYKe NPeroBope U Koja he Ha Kpajy 1[eJIOKYIIHOT TOT Mmpoleca
pe3yJITUpaTH JOHOLIEHhEeM ONLITEr aKTa y IPaBOM CMUCJIy Pe4H, a TO je yCTaBHHU
3aKOH 0 CYIITHHCKOj ayToHOoMOoju KocoBa u MeToxuje“.!?

[Ipe Hero WITO NpelOYMMO apryMeHTalUjy caJpKaHy Y U3/BOjeHUM MUILJbE-
BbUMa o ,BpucesickoM cnopa3dyMy“ Kao onuTeM NpaBHOM aKTy, OCOOUTO je
Ba)XHO CKPEHYTHU MaXKiby Ha YUIbEHUILY Jla Ce Y U3/ BOjeHUM MUI/behUMa
OLUTPO KPUTHKYje NOCTyake U yCTaBHONPaBHO pacyhuBamwe YcTaBHOr cyja
y OBOM IIPeJMETY, KAKO y 0JJHOCY Ha MPUKYT/bathe YHheHUYHE U IIpaBHe rpabhe
TaKo U y NOIJIe[ly CTPYKTYpe U cap:KuHe o6passoxemwa OJJ1yKe, a je3arpo Te
KPUTHKE CaJZIp>KaHo je y KaduBamwy cyauje CtojaHoBuha: ,Ilo MoM cyay oasiyka
ce MOXKe No6UjaTH U3 HajMame TPU HauyeJsiHa pasJiora. [IpBo, Moxe ce IpUroBo-
pUTH J1a je jeJHOCTPaHO NPUKYI/beHa U TEH/,ELIMO3HO U3JI0’KEHA YUbeHUYHA
Y IpaBHa rpaba Koja je nocsy»xuJa Kao noJjJjora ycBojeHe ofayke. /lpyro, no-
CMaTpaHo ca CTAHOBULITA IpUMeHeHe UHTepIpeTalMOHe TEXHUKE, HE MOXKe
ce n36ehu 3ak/byyak /a je HajehuM fes0M 06pas iokKere 0JJIYKe TaKBO Jja ce
He MOKe CMaTpaTH CaMOCTaJIHOM YCTaBHONIPaBHOM MHTepIpeTaLujoM YcTaB-
HOT CyZia, jep ce y ’eMy JJ0CJIOBHO [Ipey31UMajy KaKo CaB YMbeHUYHU U IPaBHU
MaTepHujaJ TaKo U yCTaBHONIPABHO MUIIJ/bEH€E jeJHOT O/ eKcliepaTa M03BaHUX
Ha jaBHY pacnpaBy. Tpehe, 1o MoM cyZy, NOTIYHO je HEOJPXKUB K/bYUYHU CTaB
13 0Jl/IyKe, a TUMe U CBa IpaBHa apryMeHTallija U3 [leHTPaJIHOT Jesa HeHoT
06pasJioxkera Koja ra npaTu, HauMe, TBpAa Ja je Bpucesicku cnopa3yM Ha-
BOJIHO MOJIMTUYKH, a He MpaBHU aKT.“!®

12 Buagan [leTpoB,jefaH o1 y4eCHUKA Y jaBHOj paclipaBH, HABEO je TPU pasJiora 360T KOjux
Huje Moryhe floHOIIeke YCTaBHOT 3aKOHA 0 CYITHHCKOj ayToHOMHUju KocoBa n MeToxuje koju
6u caZip>kao peliewa us bpucesickor cnopasywma: , [IpBo, YcTaBHY 3aK0H 6U Mopao aypebhyje
TepuTOpHjaaHy ayToHOMHjy KocoBa 1 MeToxuje y p>kaBHONIpaBHOM NopeTKy Peny6.irnke
Cp6uje, a He KocoBa. /lpyro, Ciopa3yM He Caip>KU pelllermha Koja 61 6ap MOTIOMOTIJIA a Ce
Jedunue cymTuHCKa ayToHOMUja KocoBa n MeToxuje. YIpaBo CyIpoOTHO — TO je aKT KOjUM
ce 06e36ehyjy ABe K/by4yHe NpaBHe CTBapu: 1) ,ManupHaTa“ TepUTOpHUjaIHA Ay TOHOMHUja
KocoBa u MeToxuja us YcrtaBa 3aMemyje ce JIOKaJJHOM CaMOylpaBOM 3a OINIITHUHE ca
BeNMHCKUM CPICKUM CTAaHOBHUIITBOM Ha ceBepy KocoBa u MeToxuje u 2) yKuajy ce
nocJje/|iby eJleMeHTH Ha KojuMa ce 3acCHUBa epeKTHBHA cyBepeHOCT Peny6inke Cpbuje Ha
TepuTopuju KocoBa n MeToxuje ykJamamweM ocTaTaKka cyAcKe BaacTu Peny6.uke Cp6uje
Y 3a0KPY’KUBalbeM CY/JCKOT CUCTeMaA U cucTeMa ofibpaHe u 6e36eHocTH Kocosa. Tpehe,
CropasymoM ce noBpehyjy 6pojHa Havyesa YcTaBa.” HaBegeHo npeMa: M3/1BojeHO MULIL/bE€
cynuje Katapune ManojioBuh-Auipuh y ogHOCYy Ha 3ak/bydyak YcTaBHor cyja 1Yo-247/2013.
oz 10. nenem6pa 2014. rogune, ,Cnyx6eHu rinacHuk PCY ctp. 37.

13 U3pBojeHO MUllJbewe cyauje Ap Jparana M. CTojaHoBuha Ha 0iIyKy YCTaBHOT cyza
1Y¥0-247/2013, ,Cnyx6eHu rnacHuk PCY cTp. 24.
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Hamra Be3aHOCT 06MMOM TeKCTa He JIONYIITa HaM /a NpeJiCTaBUMO CBe MPU-
Me/J16€e Koje CMO yO4YHJIH ¥ U3/IBOjeHUM MUIILJbelbUMa't, ajid ypKoc ToMe UIakK
MOpaMoO M3/BOJUTH [iBa 3HAKOBUTA 3alla)kakha O NOCTYIalky YCTaBHOL CyJa y
OBOM IIpeIMeTY jep Ta 3anakawa NpeJCcTaB/bajy IPU3UB JIOTUKE Ha yCTABHO-
CYACKO pacyhuBamwe Koju je YcTaBHHU cy/[ ciaenuo. [IpBo, naja y oyu nojarak
Jaje Biaga Peny6sinke Cp6uje y oBOM mpeaMeTy 3ay3eJia 1Ba AUjaMeTPpaJHO
pa3/M4YuTa CTAaHOBUILTA. Y OATOBOPY Ha NpeJJior oBjallheHor npejJaraya,
Baaga Peny6inke Cp6uje je ucnppa (gonucom 05 6poj 010-10232/2013 ox 18.
Jenem6pa 2013.) ynyTuja npejJior a YCTaBHU Cy/J] 3acTaHe ca OCTYNKOM pas-
MaTpama MoJJHeTOr MpeJiora 3a olleHy yCTaBHOCTH ,Bpucesckor cnopasyma“
Jl0 IOHOLIeha Toce6HOT 3aK0Ha KOjuM he ce ypeJUTU CYIITUHCKA ay TOHOMHU]ja
ayToOHOMHe nokpajuHe KocoBo u MeToxuja - 11ITO je YCTaBHU cy/l 0160, a
6u HanocJeTKy npeacTaBHUK Biage Peny6auke Cp6uje y jaBHOj pacnipaBu
M3allao ca TBPAHOM Ja je ,Bpucesicky cnopasyM” MOJMUTUYKU aKT KOjU He
noJ/Jiexke yCTaBHOCY/,CKOj KOHTpoJIM. C TUM y Be3u 6UJ10 OU BaXKHO NMaXK/bUBO
MPOYUTATH jeJJHO HHTEJIUTeHTHO 3anakame cyauje Byuuh, koje riacu: ,Moxxe
ce pa3yMeTH jia je ynyhuBamweM oBOr ipejJiora Biasa nokasaJia a npuxBarta
YCTAaBHOCY/ICKY Ha/IJIE)KHOCT 3a pelllaBaibe IpaBHe yCKJaheHOCTH akaTa Koje
je JOHeJa y 0OJHOCY Ha Bakehu YcTaB, Te ce UCTHU NOCTYNaK MOXe cMaTpaTH
Y apryMeHTOM y [IPUJIOT Te3e CyNIPOTHE OHOj 3a KOjy Ce onpeseano YCTaBHU
cya. MebyTuM, 3Ha4ajHUje 0J] y3uMama IpeJjiora o 3aCTojy Kao apryMeHTa
y NMPUJIOT Te3e CYIPOTHE OHOj Koja je mobeuia, jecTe HaBOJ, YCTaBHOT CyZa
KOjH IIpaTH OBaj loJlaTaK. YCTaBHHU Cy/J, CaoNlITaBa Jia ,HHje IPUXBaTHO Ja ce
y 0BOj $a3u MOCTyIKa M3jallitbaBa 0 NPeAJI0KEHOM 3acTojy, UMajyhu y BUgy
Jlaje cMucao oApei6e 3aK0oHA 0 YCTABHOM CYZy O 3aCTOjy OCTYIKA /ia Py KU
MOT'YhHOCT JOHOCHOLY aKTa /1a OTKJIOHU HEyCTAaBHOCT U HE3aKOHUTOCT aKTa,
a IITO MMa CMHUCJIa CaMo y CJIy4ajy Aia oLeHa YCTaBHOT cyZay noryiey npaBHe
NpUpoJe aKTa BOJU Ka MEPUTOPHOM oAJy4duBamwy.” [akie, nucar npegJora
3aKJ/by4Ka - OBe IpoliecHe oJJyKe, je Beh fenem6pa 2013. roaguHe 3Hao Ja
olleHa YcTaBHOT cyZay norje/y npaBHe IPUPOJe OCIIOPEHOT aKTa He BOAU Ka
MEPUTOPHOM O/IJIy4YHUBakby, 0JJHOCHO, Beh Taja, Aenemo6pa 2013. je oasyuuo,
WJIM 3HAO Jja he Ha Kpajy oAJIyYUTH, A MEPUTOPHOT OJJIyurBatba Hehe 6UTH,
Jla MEPUTOPHE 0/1J1yKe Hehe OUTH, jep je U3 TOT pa3Jiora, 10 CONCTBEHOj U3jaBHy,
ozn6uo fa npuxBaTu npensor Biaazge ga Cyz 3actade ca noctynkoM. [la jiu je
NyKa HECMOTPEHOCT Y ITHCakby OBOT 06pasJiokerwa Moryhe onpap/ame LITO Ce
y lbeMy Halllao OBaKaB MCKa3 YCTaBHOT Cy/la U3 KOra HEYIIUTHO CJ1eJjU 3aKJby-
Yak /la Cy ¥ IOTOmA, AApyra NpullpeMHa Ce/IHUIIA U jaBHa paclpaBa U cjesehe

14 BujeTu Ha npuMep: U3aBojeHo MUl/bewe cyauje Ap OnuBepe Byyuh y ogHocy Ha
3aksbyyak YctaBHor cyga lYo-247/2013. o1 10. neuem6pa 2014. roaune, ,CayK6eHU TJTACHUK
PC“ ctp. 30-34.
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cepuune Cyza 6uje caMo HCIpa3Ha yIMbaka ONOHeHATa 0BOra CTaBa, jep je
OH 6U0 ,JJOHET" MHOTO paHHUje, jout AeneMm6pa 2013. rogune?’®

Y Be3u ca KpUTUKOBAHUM pe30HOBamkeM YCTAaBHOT Cy/ia CTOJU U YHUHbeHHULa J1a
je ,ipecyheme"” cnopa o ycTaBHOCTH ,bpucesickor cnopasyma“ npeusio nyT oj
Mauior Beha, npeko Besiukor Beha, 10 cegHuIe YcTaBHOT cyaa, a 6yayhu aa je
y OBOM IOCTYIKY OZip>KaHa jaBHa paclpana, cyAuja Byuyunh uspeuno HaBogu fa
carsiacHO 3aKOHY 0 yCTaBHOM Cy/1y He MOCTOjU pyra MOTYNHOCT 0JIU [1a 01y~
Ky floHece cBUX 15 cyauja YcTaBHOr cyza: ,0361M/bHOCT CIIOPHOT MU Taka, heroB
3Hayvaj y cMucy nopeMehaja campaBHOCTY KOjU U3a3UBa, TEXKUHA TEOPUjCKUX
pasujaxemwa, Henoctojeha UM HeyjeJHaYeHa IpaKca, TeXKUHa Noc/ieulia Koje
MOTY HACTYMUTH 3aBUCHO 0] KCXO0/1a YCTABHOCYACKOT MOCTYakha, KOHAYHOCT
THUX [T0CJIeiM1la U BbUXO0BO [1ejCTBO Ha BeJIMKU 6poj rpahaHa, Ha caMy Jip>KaBy,
IbeH UHTETPUTET U HbeHY 6yayhHOCT, 6UJIM Cy pa3Jior IITO je IpeJMeT 3aBpe-
Jleo opraHHU30Bam€e jaBHe paclipaBe, a CAMUM THM, U ,lipecyheme” yuenthem u
rJIacOM CBHX CyZiuja YcTaBHOr cyza. 1t

Jla cafila BUZMMO Ha KOjUM YMHEHHUIIaMa Ce 3aCHUBA CTaB, KOjU je O4MTOBAH Y
CBUM H3/IBOjEHUM MHUIIL/beHUMA, 1, bpucesicku cnopasyMm” npe/icTaB/ba OMIITH
MIPaBHHU aKT KOjU MO/JIeKe KOHTPOJIU yCTAaBHOCTH U 3aKOHUTOCTH.

[IpBo, Biasa je goHomeweM 3akbyuka (05 6poj 02-3570/2013 ox 22. anpuiia
2013.) uspuuyuTo npuxBaTuja ,bpucescku cnopasyM“ Kao cacTaBHH /€0
OBOT 3akJbyuKa, uuMe je ,bpucesicku cnopasyM” yBe/ieH y IpaBHU Nopejiak
Peny6.surke Cpouje.

Jpyro, Biazja je ucTUM 3ak/byuKOM HaJIOXKHUJa CBUM MUHHUCTapCTBHMA,
noce6HUM OpraHM3alyjama U pyruM cayx6ama Biase fa npesysmy notpebne
Mepe 1 aKTUBHOCTH pajy npuMeHe ,Bpucesickor ciopasyma“, Kao u ja HacTaBe
ca npuMeHOM Beh NOCTUTHYTUX JOTOBOpPA U Copa3yMa ca npeAcTaBHULUMA
NpUBpPEMEHUX UHCTUTY1LIMja Ha KocoBy u MeToxuju.

Tpehe, Biazga je oagMax no JoHollewy 3aK/bydKa JUIJOMATCKUM MyTeM
ob6aBecTus1a EBponcKy yHU]jy o npuxBaTamy ,bpucesckor cnopasyma“, uuMme je
M3BpIleHa 06aBe3a mpey3eTa NpUIMKOM napadupata ,bpucesckor ciopadyma’,
aHauMe ga he Bnaga Peny6sinke Cp6uje OCTaBUTH OAJIYKY O IPUXBaTakby MU
onbujamwy ,bpucesickor cnopasyma‘“.

YeTBpToO, ,Bprcescku copa3dym” je HeAyro HAKOH IpUXBaTamka O] CTpaHe
Bsiazie moctao u cactaBHu Jieo Onsiyke HaposiHe ckyniuTuHe Peny6snke Cpbuje

15 HWzpBojeHo MuULLbewe cyauje ap OnmBepe Byuuhy ogqHocy Ha 3ak/bydak YcTaBHOT cy/ia
1Y¥0-247/2013. oz 10. neuem6pa 2014. ronune, ,Cayx6eHu rmacHuk PCY ctp. 34.

16 U3paBojeHO Mulbewe cyauje ap OnuBepe Byuuhy ogHocy Ha 3ak/bydak YcTaBHOT cyia
1Y¥0-247/2013. oz 10. feuem6bpa 2014. roaune, ,Cayx6enu rnacuuk PCY ctp. 31.
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(o6jaBsbeHa y ,Cayx6eHoM riacHuky PCY 6p. 38/13), a kojoM je npuxBaheH
M3BeliTaj o jocaallimbeM NPOLecy MOJUTUYKOT U TEXHUYKOT JUjasiora ca
[IpuBpeMeHUM MHCTUTYLHjaMa camMoynpaBe y [I[pUIITHHYN y3 OCpeioBame
EBporicke yHHje, yK/by4yjyhu mpoliec uMnieMeHTalije IOCTUI HY TUX JIOTOBOPA,
KOjH je caZipkaBao U TeKCT ,bpucesickor criopasyma“ (Ha CPIICKOM U €HIJIECKOM
jesuky).”

[leto, Baaga Peny6nke Cp6uje je 26. maja 2013. roavHe npuxBaTtuia [liaax
npuMeHe ,Bpucesickor cnopa3yMa“, Ydju Cy TEKCT NPeTXO0AHO napadpupasu
WBuna Jlaunh, Xamum Tauu u Ketpun EmtoH, a o6pasoBaH je u Og60p 3a
MMIIeMeHTalujy ,bpucesckor cnopasyma“.

lllecTo, ,Bpucescku cnopasyM” je y HajBeheM ey cTUny/arcaH Kao akT ca
HOpPMaTHBHOM IpaBHO 06aBe3yjyhoM ca/ip>KMHOM, U3 Yera NpoUCX0H Aa Cy Y
,bpucesckoM copa3dyMy” caZip>kaHe ONUITe IpaBHe HOPMe ca /lejCTBOM erga
omnes, KOjuMa Cy, IopeJi 0CTaJIor, ypeheHa nuTamwa: NoCTOjakba U NPaBHOT
YCTPOjCTBA 3ajeJHULIE ONUITHHA ca BEhMHCKUM CPICKUM CTaHOBHUIITBOM,
dyHKIIMOHUCaba MOJULUjCKUX cHara Ha ceBepy KocoBa u MeToxuje, fesioBamba
CY/ICKe BJIACTH, OpraHU3allyje U CIpoBohera JIoOKaJIHUX U36opa U Ap.

Cexnmo, ,Bpucesncku cnopasyM” je HemocpeAHO NMpUMeHEH, TAKO LITO Cy
pacnylTeHe CKyNIITHHE ONIUTHHA y ceBepHOM ey KocoBa u MeTtoxuje,
CIpOBeJIeHH JIOKAJIHU N360pu'®, a mpecTaBHUYKA Tesa Y TUM ONIUTHHAMa
KOHCTHUTYHCAHA Cy carjacHo bpucesickoM cnopa3yMmy, 0JHOCHO KOCOBCKOM
3aKOHY, Ha yujy npuMeny Cropasym ynyhyje, foHeTu cy y BeheM 6pojy cy4ajeBa
nojeiMHAYHU aKTU 3a IpUNaJHUKE MOJULHje U TpaBocybha.,OBu npuMepu cy
BUIIIe HEro JJ0BOJ/bHU 32 KOHCTATALM]y Aa je bpucesicku criopasyM HenocpeHo
IpUMeEH, U 1a Cy lbeTOBOM IPMMEHOM Beh HacTynuJje JjajleKoceXHe IpaBHe
nocseguue. He caMmo nNoJIMTHUYKO, HEero U npasBHO cTawe Ha CeBepy Kocosa,
O/IHOCHO Y CBUM OHUM onuTUHaMa rje cy Cpo6u y Behuny, Buuie Huje ucto. Kako
Cy OBe IIpOMeHe, Koje y CYIITUHU 3Ha4ye YKUJambe IPeoCTaJlux HHCTUTYLH]a

17 b.Henapuh: ,BakHajeunmweHuna zaje CnopasyM yBeJleH y mpaBHU opejak Peny6irke
Cp6uje noce6HUM aKkTHUMA - 3aK/by4koM U OpykoM. Kaja cy y nutamwy Jpyru ,IOJTUTHIKH
akTH" (koje je CyJZ y focaZallikboj MPAKCH CBPCTABA0 V TY BPCTY aKaTa — pe30JyIuja,
npernopyxka v fiekjapanuja), a Koje cy foHocuar CKynuTHHA UM Biaga, y mpaBHY mopejak
HHUCY yBoheHHU JOHOIIeleM NOCeGHUX 0/1/1yKa, OJHOCHO 3aK/byyaka O FbHXOBOM NIPHUXBATaKy,
Beh cy TH aKTH HelmocpeAHO yCBajaHU — HUCY OUJIM ,caCTaBHU Zieo Apyrux akara“, Beh cy
HMMaJiy CBOj caMOCTaJIaH KUBOT". U3/1BojeHO MUILL/bese cyauje ap boce Henaguhy npeameTty
1Y¥0-247/2013, ,Cnyx6eHu racHuk PC cTp. 27.

18 ¥ yusby cnpoBobewa Tau. 11. ,Bpucesnckor cnopasyma“ Binaja je oHesa ofyiyke o
pacnyuiTamy CKyniuTHHa onmTuHa KocoBcka Mutposula, JlenocaBuh, 3seyan u 3y6uH
[oTok. J/lIoka/HU U360PH Y HAaBeJeHUM ONUITHHAMa OJip>KaHU cy 3. HoBeM6pa 2013. rouHe.
JoTu4He nu36ope pacnucasna je LlenTpasina usbopHa komucuja KocoBa, a usbopu cy ogpkaHu
caobpa3Ho MepoJaBHOM 3aKkoHY KocoBa.
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Jp>xaBe Cp6uje Ha KocoBy 1 MeToxUju, U3BplIEHEe CyIPOTHO YcTaBy Peny6/inke
Cpb6uje, jesMHY HAYMH /A Ce YCIIOCTAaBH CTakh e CarJlacHO YCTaBy jecTe Kacaluja
Bpucesckor cnopasyma.“??

OcmMmo, Opsiyka y 0BOM CJ1y4ajy OACTYINA Y OAHOCY Ha Jocafallby jyIUKATypy
YcTtaBHOr cyjay oAJiykaMa y KojuMa Cy npeJMeT OlleHe YCTaBHOCTH OUJIU
3akspyunu Buage. C TuMm y Besu, cyauja Henaguh kaxe: ,0 Tome Kako
omnpeJle/IUTU NMPaBHY NPUPOJY jeJHOr aKTa, YCTaBHU CYJ 10 TOM MUTAHKY
r“Ma J,06py U KOH3UCTEeHTHY npakcy. HauMe, y BUllle CBOjUX OJi1yKa YCTaBHU
CyJi ce PyKOBOJ MO CTaBOM Jia He Tpeba caMo MOJIA3UTH 0[] HA3UBa, 0JJHOCHO
¢dopmMe ocniopeHor akTa, Beh fa Tpeba yhu 1 y aHa/IU3y HeroBe caipKUHe, Te
je HAa OCHOBY Te aHaJIM3e YCTaBHU CY/i 3aKJ/byYHBAO Ja JIK Ce paJiy O OMIITEM
IIPaBHOM aKTy UJIM He. YCTaBHU CY/[| je TO YMHMO U y CJy4ajy akaTa Koju cy
HOCHJIM Ha3WB KapaKTEPUCTHUYAH U 3a MOojeJWHe NMpaBHe aKTe, UJIU KOjU
HHUCY UMaJiu yobuyajeHy popMy ONMIITHUX akaTa (M Koju Takohe HUCY GUIU
06jaB/beHH). YKOJIMKO je YCTaBHHU Cy/J| CMaTpao Jja Cy lbUX0Be ofipeibe (CBe Uiu
caMo IojeJJUHE), 10 CBOjOj IPUPO/AY ONIITE IPAaBHE HOPMe, TU aKTH [OJJIeraan
Cy YCTaBHOCY/CKOj KOHTPOJIH.

Hmajyhu cBe 0BO y BUJY, HAalll 3HAMEHUTU KOHCTUTYIJMOHAJMCTA U er3ereTa,
npod. ap Patko MapkoBuh, o mpaBHOM KapakTepy ,Bpucesickor cnopaszyma“
NPaBOCJIOBU yOe/bUBO U jacHO: ,,Copa3yM HUje NOJUTHUYKH aKT, HaKO MY
je caZip>KMHa YUCTO MOJUTHYKA, jep OH HHUje MojearHa4YaH akT". CopasyM je
HacTao Kao HepOpMaJIHU NMCAHU NOJUTHUYKHU JOCOBOP YYECHUKA JiMjasiora y
Bpuceny [lauuh, EmitToH, Tauu, a oHAa je HberoBa caJip>KMHa JJ0OUJIa CIIOJballl by
¢dopmy onuter akTa Biazse, mos nMeHoM ,,3ak/byyak” v onmTer akta HaponHe
CKYIUITHHE, I0J, UMEHOM ,0//1yKa“. Tako je cmopa3yM mocTao cacTaBHU [Jle0
0Ba /lBa OMLITA aKTa U3 HOMEHKJIaType ONLITHUX aKaTa IO3UTUBHOT IpaBa, a To
3Hauu fa je Clopa3yM [0CTao OMIUITH aKT NO3UTUBHOT IpaBa Peny6.1uke Cpbuje,
KOju UMa OIIITE [1ejCTBO. Jep, Aa HeEMa ONLITe J1ejCTBO, 10 lheMy He 61U TpebaJsio
HU NOCTYNUTH, Tj. He 6U ra yonute Tpebaso npuMemUBaTH ¥ HeoapeheHOM
6pojy cay4ajeBa. JeJHOKPAaTHOM MIPUMEHOM IIPEOCTAJ0 6U HEr0BO BaXKEHeE.
YuM ce npuMemyje y MHOXKHWHH CJy4ajeBa, a NIpuMewnUBao ce, CnopasyM caMUuM
THUM MMa ONIITe JiejcTBO. 3 kera n3Bupe npaso, Ta4yHuje HerpaBo. Cnopa3ym
je omiTu akT Buiiazie (3ak/byyak), Koju je CBOjUM ONLITUM aKTOM OTBpPAUJIA U
npuxBatuia Haposana ckynutuna (ogsyka). %!

19 HU3spgBojeHO MuUlJbewe cyauje Ap Jiparana M. CtojaHoBuha Ha o1JIyKy YcTaBHOT cy/ia
1Y¥0-247/2013, ,Cnyx6eHu riacHuk PCY, cTp. 24.

20 HspBojeHo Mullbewe cyauje ap boce Henaguh y npegmery 1¥0-247/2013, ,Cnyx6eHu
rnacHuk PCY ctp. 37-38.

21 Ilpema: U3BojeHO MUIbERE cyauje fp OnuBepe Byunhy ogHocy Ha 3ak/by4yak YcTaBHOT
cynalYo-247/2013. o 10. neuem6pa 2014. rogune, ,Cayx6eHu riacHuk PCY cTp. 33.
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Y3umajyhu y 063up LieJIMHY NPeTXOJHUX M3Jarama, BEJUKN HEJOCTAaTaK
o6passiokera OfJ1yKe y OBOM IIPe/IMETY jeCTe M30CTAaHAK IVIeJUIITA YCTaBHOT
CyJia 0 TOjMy MOJUTHUYKOT aKTa, a YCTaBHHU CY/ je, 10 HALlleM MULL/bEY, 61O
Jly>KaH 1a MOByYe JIMHU]Y pa3/iBajatba u3Mehy NpaBHUX U MOJUTHYKUX aKaTa,
OJ1H. J1a YKa’Ke I/le je TPaHUIlA KOja ZieJIv TPaBHY BE3aHOCT, TOJTUTHUYKY OLEHY
[eJIMCXOJHOCTHU U paKTUUYKY CAMOBOJbY HajBUIIUX JIPKABHUX opraHa. Mu 6ucmo
CMO, C TUM Yy Be3H, yHajkpahe U3/1BOjUIH HEKOJIMKO CUTYalHja.

[IpBa cuTyaluja, IoCBe HECIIOPHA, TUYe Ce aKaTa Koje y cJ1eCTBY Bohemwa
MOJINTHKE JJOHOCe apJaMeHT WJIM BJaJa, YTBphyjyhu nosvuTuyuKa Havesa,
MOJIUTUYKE CTABOBE U MUILL/bEHA, CIE[,CTBEHO YeMY JOTUYHH (IOJUTHYKH) aKTU
(neksnapanuje, pe3oJiyiuje, Ipenopyke, CTpaTeruje U Ip.) HeMajy HOpMaTUBHY
CaZip>KMHY U He Ipou3Bo/Jie o6aBe3yjyhe NpaBHO AejCTBO y IPaBHOM MOPETKY.

Jlpyro, y NIpaBHOj KEbMKEBHOCTH IMPOKY NO3HATOCT CTEKJIA Cy T3B. IOJUTHUYKA
NMTakba Koja He 0JJIeXKY OLleHU YCTaBHOCTH, LITO je y CTBApU KapaKTepUCTHKA
cUcTeMa JlelleHTpaJ/in30BaHe KOHTPOJIe yCTaBHOCTHU. Ped je o ToMe a BpxoBHU
cyn Cjenumenux AMepuukux /lpkaBa y nojeJUHUM cJy4dajeBMMa of6Hja Aa
YCIOCTaBU YCTAaBHOCY/ACKY HA/IJIEXKHOCT, He Herupajyhu npuToM ocCiopaBaHOM
aKTYy CBOjCTBO OILITET IPAaBHOT aKTa, U3 Yyera NPOUCX0H 3aK/byYaK ia N0jeAUHU
ONUITHU NPaBHU aKTU MOTy OUTH OAJIYYEHHU U3 JOoMalllaja yCTaBHOCYJCKe
KOHTpoJIe. TelKo je y jeJHOj MUCJIM [JaTH 00jalliiberbe TOT OJ1y4ea, ajlu ce
YMHU Jja pa3JIoT UNaK JIeXKU AYyOO0KO Y oJie1u BJacTU u3Mebhy ,jefHaKuX rpaHa
BJIaCTH" Na 6U 3aAuparke BpXoBHOT cyZia MOIJIO Z1a H3a30Be NOMepambe Taca
noJUTHYKe Mohu camo Ha jesiHy cTpany (Bypuh, 2006: 1185-1191).

HacynpoT HaBejeHOM TIJIeJMLITY, CACTEM LEHTpaJW30BaHe KOHTpOJIe
YCTAaBHOCTH OZipHYe MOTrYhHOCT /a ONIUTH NPaBHU aKT OyJie CTaB/beH BaH
YCTaBHOCY/ICKe KOHTPOJIe BJACTUTE YCTABHOCTHU U 3aKOHUTOCTH jep 6U ce y
IPOTUBHOM 06€CMUCJIMO PasJor NOCTOjakba YCTABHOT cyZa: Aa 6yje ,4yBap
yctaBa“. [la unak v y nopeTkKy HnpaBHe JpykaBe NOCTOje aKTH HajBUIIMX
JIp>KaBHUX OpraHa KOju He NOJJIexYy CY/ICKOj KOHTPOJIX UJIM je CYACKa KOHTpoJ1a
y norJjiefly TUX akaTa jako orpaHu4eHa. Ho 3a pas/iMkKy oJ T3B. OJIMTUYKHUX
nUTamwa M3 npakce BpxosHor cyaa Cjeguwmennx AMepu4ykux /Jlp>kaBa, oBze
Cy y IUTamwy NojeANHAYHU aKTH (T3B. ,aKTH BJaje") Koje HajBUILN JpXKAaBHU
OpraHd U37ajy y Bpllieky ,BUCOKOMNOJUTUYKE OLeHe LeJUCXOAHOCTH",
Kao ,HEeMHHOBHOCT JieJloBalka U pearoBama Ha HOBO, HenpejBubeHo u
HenpeJBU//bUBO“ Y HMHCTUTYLIMOHA/JHOM mopeTky apxkaBe (IleTrposuh,
1981: 49-99).22 OgaB/e nMpou3Jiasu Ja ce ,aKTH BJaje" y MPaBHOM IOPETKY

22 MuuaH [leTpoBuh pasinkyje Tpu 06/1MKa OLeHE LEJUCXOJHOCTHU: BUCOKOTIOJIUTUYKY
OIleHY LIeJIUCXO0JHOCTH, OLleHY LeJINCXOJHOCTH jauer 06JIMKa U OLleHY LIeJUCXO0JHOCTH
cjabujer 06/11MKa, a MU OBJie FOBOPUMO CaMO O BUCOKOMOJIUTHUYKO] OLeHU L|eIUCXOJAHOCTH.
[leTpoBuheBo geso ,IIpaBHa Be3aHOCT U OlleHa LieJIMCX0JHOCTH Y TEOPHjHU jaBHOT TpaBa“y
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[0jaBJ/bYjy Kao NojeJMHAYHU aKTH HajBULIMX APKaBHUX OPTraHa, a CaZpKUHY
TUX aKaTa o6JiMKyje oneHa (LeJMCXOAHOCTH) TUX OpraHa O LiUJ/beBUMa
Koje Tpeba OCTBApPUTH Y je[JHO] KOHKPETHOj U HENPEHOCUBOj CUTYaIUjH.
CyiencTBEHO TOME, ,aKTH BJIaJie” MpeJCTaB/bajy U3pa3 MpaBHe ca060/e Koja
npunajia HajBULIMM p>KaBHUM OpraHHUMa /ia [10 CBOj0j OLleHHU ypeJie oapeheHe
WHAWBU/JVAJIHE CUTYyalHUje, CJeJCTBEHO YeMy Pa3Jior 32 UCKJby4Yere UJHU
jako orpaHHYeme CyJiCKe KOHTPOJie MaTepujajiHe IPpaBOBa/baHOCTH ,aKaTa
BJIaJie", IO IPHUPOU CTBAPH, [,0J1a3U Y CJIeJCTBY YHIbeHHIIEe [ja CaIp>KUHA TUX
akaTa HUje npaBoM ozpebeHa ofH. a je cajp>KMHA TUX aKaTa NOJUTHUYKA
Ma UX je YTOJHMKO NpUMepPeHO HAa3BATH MOJUTUYKUM aKTHUMa, Kao LITO UX
je 360r mMpaBHOT ZiejCcTBa ONMpPaBAaHO CMAaTpaTH NpaBHUM akTuMa.”* OBze ce
youaBa OKOJIHOCT 0] K/bYYHOT 3Hauaja 32 yCTAaBHOCY/ICKY OLleHY YCTaBHOCTH,
a HauMe /1a ,,aKT BJIaJie“ HU y KOM CJ1y4ajy He MOXe 3a/J06MTH CBOjCTBO U3BOpa
npasa (IpaBHOT BpeJsia): Aa ,aKT BJjaJie” HUje OMUITHU NpaBHU akT. CyLITHHA je
yIpaBo y TOMe Jia MOJUTHYKA OLleHa LIeJIMCX0JHOCTH HajBUILINX APKaBHUX
opraHa He MOXe caMa Jja 00JIMKYje caJp>KUHY OIIITer NpaBHOT aKTa, MpHU
yeMy je NMOJIMTHUYKA OLleHa LeJINCXOJHOCTH, BULIE UJIU Make, YKOpewheHa y
HOPMAaTHBHO]j IeJJATHOCTH HajBUILUX APXKABHUX OpraHa, y rpaHullaMa Koje
[O0CTaBJ/ba YCTaB U JPYyTrU y AAaTOM CJYy4ajy ONUITH NPaBHU aKTH jaue MpaBHe
cHare. /I[pyrauydje ka3aHo, HOpMaTHUBHA JeJaTHOCT JpP>KaBHUX OpraHa 4yeso
je v mpaBHe cJ1060/ie ¥ IpaBHe Be3aHOCTH, @ Ha YCTABHOM CyAY je Jja IpaBHY
BE3aHOCT CayyBa 0] HEJOMYUITEeHUX 3aXBaTa MpaBHe CJ060/e HAjBUILIUX
Jp>kaBHUX opraHa. Tako rJielaHo, 3aK/by4uBamwe MehyHapoHOTr yroBopa u
Te KaKo je nocTurHyhe npaBHe €J1060/ie ca KOjOM UCTYIa HaJJIeKHU AP>KaBHU
opras, aju Ta cjo6oja (,yCTaBHOMOJIMTHYKA OlleHa LeJIUCXOAHOCTH" ) ce y
dopMasiHOM U MaTepHUjaIHOM CMUCJY Y CBEMY OCTBapyje cao6pasHo CJI0BY U
JlyXy yCTaBa, HAllOCJeTKY U Ka/la je ped 0 IpaBHOM OCHa)eky MehyHapoJHOr
yroBopa y MOCTYIKY T3B. IPETXOJHe yCTaBHE PeBU3Hje — V¥ IpaBUMa Koja
TakBYy MOTryhHOCT fionyuitajy (Buau o Tome: [lejuh, 2010: 27-43). CBe y cBeMy,
YCTaBHOCYACKO pacyhuBame 0 MpaBHOj NPUPOAHU jeTHOT OMUITEr aKTa He
PYKOBOJ M ce norsaBuTo ¢oOpMOM U NMPOLEeAYPOM, HE BOJHU Ce, laKJje, CaMo
je3anYKUM TyMaudemeM, Beh nmpe cBera mouuBa Ha 06jeKTUBHO-TEJEOLIKO]
WHTepIIpeTalyju caip>KUHE U lejCTBa OCIIOPEHOT aKTa. Y IPOTHBHOM, aKo 6U ce

CTBapH je AOKTOPCKa AucepTaLnuja ofabpamwena 1979. Ha [IpaBHoM akysneTy YHUBep3UTeTay
Beorpaay. [loMeHnyTa fjucepTalyja, y Helto ckpaheHoOM 06JIMKY, A0KHBeJIa je U MOHOTpadCKo
usnamwe (Musas [leTpoBuh, [I[paBHa BE3aHOCT U OlLleHA LIEJTUCXOJHOCTHU APKaBHUX BJIACTH
v opraHa, beorpaza, 1981.) Ha Koje ce MO3UBaMO y OBOME pajy.

23 3a pasyMeBame ,aKaTa Bjaje" 610 64 BaXKHO NPOYYUTH jyauKkaTtypy PpaHiyckor
JIp’KaBHOT caBeTa Jja 61 ce BUJeJIM CBU 0GJMIM ,aKaTa Bjaajie” y jyuKaTypy NIOMEHY TOT
Cyna ([TetpoBuh, 2011: 71-79). JlokTpuHapHa CXxBaTamwa O ,aKTHUMa BJaJie” BUJETHU KOJ:
Mapkosuh, 1980: 7-22.
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NMTawkUMa NPUCTYNAJI0 CaMO y OKBUPHMA YUCTO je3UUKOT TyMaueha, yCTaB ce
He 6M MOTA0 cayyBaTH 0[] ,M3UTPaBaba IpaBa“ o/f CTpaHe HAjBUILUX APKABHUX
opraHajep To ,M3urpaBame” 61upa cropeHe NyTeBe U yBUjeHy dopmy. UMajyhu
TOy BUAY, JETUTUMUTET IPaBHE JpKaBe MepHU ce y 0JHOCY Ha CTeleH 30MJ/bCKU
Moryher ,u3urpaBama npaBa“ oj, CTpaHe HajBULIMX Jp>KaBHUX OpraHa, a Ha
YCTaBHOM CYZy je Aa CBOjOM IOCTOjaHOM M Y MOIJIeAYy MPaBHUX CXBaTamka
,3padyehoM” jyaukaTypoM pasBUja NpaBHY CBeCT U NMPUHLMIE BE3aHOCTHU
Jp>KaBHe BJIaCTH ycTaBoM. To fasbe 3HA4YU [a je olleHa O YJIO3U YCTABHOT
CyJa Kao ,4yBapa ycTaBa“ rpaJiupaHa y 3aBUCHOCTH 0J HUBOA U3rpaheHocTHu
30MJ/bCKOT Ay TOPUTETA YCTABHOT Cy/la y IPaBHOM MOPETKY, JOYUM Ce OLleHa 0
JIETUTUMUTETY BJIaZlaBUHE NIPaBa /iaje Y 0JJHOCY Ha TO LITA je y pa3MaTpaHOM
paBHOM NOPETKY NPeTEXHU]je: ay TOPUTET YCTABHOT Cy/la Kao ,4yBapa ycTaBa“
WJIM MOTyNHOCT HajBUILMX AP>KaBHUX OpraHa Jia BJACTUTY CaMOBOJbY CTaBe
“3Haj ycranal

U3 cBUX ropmUX pa3MaTpama Moxe ce 3aK/by4duTH Aa , bpucescku cnopazym”
HUje MOJIMTUYKMU aKT, U3 fABa pasJsora: 1) ,Bpucescku cnopasym“ Huje
MOJIMTUYKU aKT jep je ONLITH aKT Ca HOPMaTUBHOM CaJip>KMHOM KOjU IPOU3BOU
o6aBe3yjyhe npaBHoO JiejcTBO U 2) 6yayhu aa je onmitu akT Ha ,Bpucescku
criopa3yM“ ce He MOKe IPUMEHUTH JOKTPHHA 0 ,aKTy BJajie” — MojeJHHa4YHOM
aKTy HajBUIIMX JP>KaBHUX OpraHa Koju ycJies IOJUTUYKe Caip>KUHe U3MHUYe
CYZICKOj KOHTpoJiu. MorJjio 64 ce 3aTO Ha Kpajy 3aK/bY4YUTH /1a ce YCTaBHHU CY7,
HeyCIOCTaB/batheM YCTABHOCY/CKE HAJIJIEXKHOCTU ¥ OBOM CJIy4ajy, y CTBapu
NOByKao npej GaKTUIKOM CaMOBOJ/bOM HajBUILIKX JIP>KaBHUX OpraHa.

Tewko je pehu kosnko he oBaj cayyaj HaflaxHYTHU OCJEHUKe TpaBHe HayKe
Ha pasMUlll/bakbe 0 NOTPeO6U eBEeHTYaJIHOT Melkahka UHCTUTYIMOHAJHOT
yCTPOjcTBA yCTaBHOT mpaBocyha MW mNapsjaMeHTapHe IMpeJCTaBHUYKe
JIEMOKpATHje, Kao U lbUX0BOT MehyCOOHOT 01HOCA,** LIITO je MUTak€ KOje je UlakK

24 OojHOCYy yCTaBHOT CY/[CTBA U MapJlaMeHTapHe leMOKpaTHje BUU KoJ: MapkoBuh, 2014:
535-541; Tpomnep, 2013: 333-350). JIeru TUMUTET YCTAaBHOT CYACTBa y nocTojeheM 061Ky
ocnopaBa M: [leTpoBuh, cTaB/bajyhu npo6JieM uyBapa ycTaBa“y KOMIIJIEKC IUTakba ,lipaBa
Ha OTHOp yrkeTaBamy“: ,YCTaBHU UJIM CJIYUYaH CYJ KOjU IOTNa/a NoJ KaTeropujy ,4yBapa
ycTaBa“ He MOXKe UMaTH JIETUTUMHY BoJby. CaMo je 3aKOH Kao — U Ka/ja je — U3pa3 OILITe
BOJbe JIErUTHMaH. Bo/ba Kojy U3jaBJbyje Cy/ yoNLITe U yCTAaBHU CY/J| HAaroce Moxe 6UTH caMo
noce6Ha, NapTUKy/JapHa BoJba. YCTaBHU CY/i je caMo je/JaH YUHOBHUYKU KOJIeTjaJIHU OpraH
YyHje 4JaHOBe 6Mpa HOCUJIAL, 3aKOHO/JaBHe U/ UMeHYje HOCUJIal] U3BpIIHe BJaCTH 06GUYHO
n3Mehy NOJTUTUYKUX CyKOEHHKa, TPaBHUX CaBeTHUKaA BeJIMKUX peAy3eha, ¥ cTpaHauKu
M3y3eTHO NoJJo6HUX npodecopa npasa. Kaja jeJHOM TakBOM opraHy NpHHajJIexH Aa
CBOjy BOJby HaMehe Kao OMIUTY UJIX yMeCTO OMILTE, OH je, 1o peunMa camora Rousseau-a...,
y3ypnartop AecnoTtcke BaacTu ([letposuh, 2014: 32). Y npoayxeTky [leTpoBuh rosopu o
o6jeiMbaBakby CTAJELIKOT, CHH/UKAJHO-TpodeCcHoHaTHOT NpeJCTaBHULITBA U KOHIeNTa
WHCTUTYLIMOHAJIMU3alMje TpaBa Ha OTIOpP, U3 KOT o6jeiumbaBamba NPOUCXOHU M0jaM
JleTUTUMHOT ,uyBapa yctaBa“ ([lerpoBuh, 2014: 32-36).
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110 CBOjOj MPUPO/Y JeTEPMHUHUCAHO CXBAaTabeM O MaTEPHUjaJJHUM U3BOpPUMA
IpaBa. Jep, IpaBHO peryJrcame 0JHOCa IpaBa U IOoJUTUKE O H. u3Mehy npaBHe
BE3aHOCTH U MOJUTHYKE OL[€HE [[€TUCXOJHOCTH — HAPOUYUTO aKO CE UMa Y BUAY
HCTOPHjCKO-IIOJUTHYKA CUTYyal[lja CABpeMeHe [IpaBHe ApKaBe?® - opese/beHo
je MaTepHjaJHUM H3BopUMa NpaBa. Cao6pa3Ho Tome, 610 6U BeoMa BaXKHO
YKOJIMKO G Ce TOK IpaBHUYKE MUCJIM YCMEPHUO Yy IpaBLy AeGUHUCAbA je JHOT
NpaBHOT IOMMakba 0 MaTEPHUjaJTHUM H3BOPUMa MIPABa, y MOTJIey KOjUX MpaBHa
HayKa HHje oJMaKJia Ja/be 0J HajoIUTHjUX pasMaTpama. Hale cxparame o
TOM [IUTakY Cexe y NY6HUHY KPYKHO 3aMUII/bEHOT ITPABHOT ITPAaBHOT IOPETKa,
aMaTrepujaJH{ U3BOp IIpaBa BUAKUMO Kao TPOjCTBO IPaBHUX TUIIOBA, IPABHUX
HayeJia ¥ MpaBHe CBECTH, LITO je HEOMXO/4aH YCJIOB 3a IIOTIYHO OCTBApHUBakhe
CBUX HJleaJia BJlaZilaBUHe mpaBa.?®
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INTERNATIONAL LAW - ESSAYS IN HONOUR OF HANS VAN LOON

360pHUK pagoBa A Commitment to Private International Law. Essays in honour of
Hans van Loon' npupeauu cy 4ianoBu CTayiHOT 6Mpoa Xalike KoHpepeHIIHje 3a
MehyHapo/JHO MPUBATHO IPaBO OBOJIOM O/J1acKa y EH3U]y FbeHOT TaJallber
re”HepaJiHOT cekpeTapa XaHca BaH Jlona (Hans van Loon), Koju je ceaMHaecT
rofvHa 610 Ha YeJy oBe IpecTHUXKHe MehyHapoiHe opraHusaunuje (o 1996. no
2013.roxuHe). Y ToMm neprojy Xauika KoHpepeHIHja CKOpo YBOCTpyYyje 6poj
cBojuxusanuna (ox 41 apxxaBe 0 71 fprkaBe yjaHUlEe), a HAKOH U3MeHe CTaTyTa
Kondepennuuje (2007. roguHe) npuapy:xyje joj ce u EBponcka yHuja, kao npsa
MehyHapo/iHa opraHu3aliyja-djaaHuIa Xamnke koHdepeHnuje. XaHc BaH JloH
octahe ynamheH 1 1o ToMe 1ITO je ¥ Ipe U360pa 3a reHepaJIHOT CeKpeTapa, 10K
je o6aBsbao GyHKIMjy npBor cekpeTapa KoHdepeHIiUje, npeno3Hao noTpeody
Jla ce BpaTa oBe cTaJiHe MehyHapoaHe opraHusaluje oTBOpe U 3a Jip>KaBe
KOje HUCY HeHe wiaHulle. Ha Taj HauuH, oHe cy go6ujie NpUuauKy aa ad hoc
y4ecTBYjy Yy paZly Ha JOHOLIEY N0jeIMHUX XalllKUX KOHBeHLIM]ja. PesynTaT oBe
HeCBaKUJallbe capajitbe je Xalllka KOHBEHI[Uja 0 3alUTUTH Jielie U capajibu y
o6JiacTu MehyHapoHor ycBojerwa (1993), koja, 6€3 cyMibe, CBOj BEJIMKU YCIEeX
JIyTyje ympaBo MpoMeHU MOJUTHKe Xalllke KoHbepeHIHje.? [Topen Tora, 3a
BpeMe 0K je XaHc BaH JIoH 610 reHepaJsiHu cekpeTap Xallike KoHpepeH1uje,
OTBOpEHA Cy U heHa [|Ba pervoHaJsiHa LieHTpa - ¥ byeHoc Ajpecy 1 XOHT'KOHTY.
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OwusyserHojnocBeheHocTH XaHca BaH JIoHa MaTepuju MehyHapoJHOT TIPUBATHOT
npaBa ¥ BeJHUKOM JONpPUHOCY y yYHamnpehewy pajsa Xamke KoHbepeHIHje
CBeJI0YM U YMIbeHU1a /ia je 0Baj 300pHUK OKYIIMO yKyHO 64 ayTopa. [Ipemaa
paZioBU Yy caMOM 360PHHUKY HUCY TeMaTCKH pa3BPCTaHHU, 3a NOTpe6Ge OBOT
nprkasa 6uhe nose/beHU Ha pajioBe nocBeheHe MehyHapoJHOM OPOJAUYHOM
npasy (1), MehyHapogHOM npolleCHOM NpaBy (2), IPOpOraliMOHUM CIIopa3yMuMa
Y IPU3HaWy U U3BplUIewy oAuyKa (Judgment Project) (3), kopesnanuju Xauike
koHbepeH1uje U EY (4) uvarie (5). Ho, mpe Tora, o camoj Xa1ikoj KoHdepeHIUjU
u yno3u Tobuaca Acepa (Tobias M.C. Asser), no6utTHuka HobesioBe Harpaje, y
EHOM OCHUBAy MOXe ce casHaTu Bulle y Adair Dyer, Strategic Vision and
Common Sense in the Hague Conventions since 1950 (Mid-Twentieth Century), pp.
157-168 a ysi03u XaHca BaH JloHa y paay Xauie koHdepeHiuje y A. (Teun) V.M.
Struycken, Reconnaissance et hommage, pp. 561-568 u The Rt. Hon. Lord Justice
Thorpe, A Word of Gratitude, pp. 595-596. 3Hauaj MmehyHapogHOT MPUBATHOT
npaBa reHepaJsiHo pasMmartpaH je y David P. Stewart, The Many Perspectives of
Private International Law, pp. 541-554.

1. MehyHapoaHO NOPOAMYHO IPABO

1.1. HezakoHumo odeoherse u 3adpcasarse deye

Kapzaje ped o MmaTepuju MehyHapoHOT MOPOJUYHOT TpaBa, HEKOJIMKO pajioBa
nocBeheHo je npo6Jsiemy MehyHaposHe oTMmulle Jele. Tako ce npod. bomon
(Paul Beaumont) v Jlapa Bokep (Lara Walker) y ynanky Post Neulinger Case
Law of the European Court of Human Rights on the Child Abduction Convention
(pp. 17-30) dokycupajy Ha nUTame 0fHOCA MeEHYHAPOAHOT TOPOAUYHOT ITpaBa
Y 3alUTUTE JbYACKUX MpaBa. HauMe, oHU KOHCTATYjy Aa cKopallibe oIayKe
EBpornckor cyza 3a Jby/cKa paBa JOHETe y CJydajeBUMa NpuMeHe XalIike
KOHBeHLUje o rpahaHCcKoNpaBHUM aclieKTUMa MehyHapoaHe oTMulle fete (Neu-
linger and Shuruk v Switzerland) yka3yjy Ha 0lTaCHOCT 06eCMHUIlI/baBakha XallKOT
MexaHu3Ma. Takobhe, y pasy ayTopu aHaJIM3Upajy U caydajeBe X v. Latvia, MR and
LR v Estonia, B v Belgium, Karrer v Romania, Shaw v Hungary u He10CJe JHOCTH
camor Cyza 3a /by/CKa [paBa y NorjeJy NpUMeHe TecTa Hajbo/ber MHTepeca
JleTeTa y cjay4dajeBUMa MehyHapoiHe OTMHUILE.

W3 cau4HOr yria npuMeHy OBe XalllKe KOHBEHIMje pa3MaTpa U cyjHja
AnenanuyoHor cyga Kse6eka (Jacques Chamberland), koju je cBoj paj La Con-
vention sur les aspects civils de I'enlevement international d’enfants et les droits
de l'enfant (pp. 113-121) nocBeTHo NUTawky yTBphHBamka Haj60/bEr UHTEpeca
JleTeTa y caydajeBUMa MehyHapoHe OTMHIe KPO3 3aKOHO/IaBCTBO U MPAKCy
KBe6eka, asiu u oasyke Cyna 3a JbyJicka npasa. [lopes Tora, oH ce 6aBU U
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NMTambEeM [IpaBa JleTeTa Ha MUIL/bEE ¥ CBETJIy U3y3eTaKa U3 4iaHoBa 12 u
13(6) Xa1rke KOHBEHIH]e.

3Hayvaj oBe xalllke KOHBEHIIHje U3 Apyror yria carjefasa Jlankan (William
Duncan) y pany Reflections on the Malta Process (pp. 135-142). Hekagauiwu
3aMeHHUK reHepaJIHOT ceKpeTapa Xalllke KOHpepeHIUje pa3MaTpa 3HAYaj
MeJUjalyje U APYTUX MeTO/Zla MUPHOT pelllaBaka CIopoBa y cjay4ajeBUMa
npuMeHe KoHBeHIUje 0 rpahaHCKONpaBHUM acrieKTUMa Meh)yHapoZHe OTMHLIEe
Jlelie, a1y ¥ XalllKe KOHBEHLUje 0 Ha/lJIeXXHOCTH, MEPO/IaBHOM NIpaBy, IpU3HakYy
Y U3BDPILEHY U CapajilibU Y MaTepUju poJUTe/bCKe OJTOBOPHOCTHU U Mepa 3a
3amTUTY Jele (1996).

Ca cBoje cTpaHe, MCKYCTBO JanaHa y norJyie/ly uMijieMeHTanuje KouBeHiuje o
rpabaHckonpaBHUM acieKTUMa MehyHapoiHe OTMULE Jielie, U3HETO Yy paay A Ja-
panese Implementation Bill for the 1980 Child Abduction Convention (pp. 661-672)
npodecopa Jokojame (Jun Yokoyama) Mmoxe 6MTH 3aHUMJ/bUBO 32 Cp6Ujy 6yayhu
Jla je jour yBeK y TOKy paj, Ha HainpTy 3akoHa o rpahaHCKONpaBHOj 3alITUTH
Jlelie 0/l He3aKOHUTOT MPEKOTPaHUYHOT O/BOhera U 3apKaBamba.

1.2. MehyHapodHo yceojerbe

Kaja je peu o maTepuju MehyHapoaHOT ycBojewa, YaaHak The 1993 Interco-
untry Adoption Convention and Subsidiarity: Is the Subsidiarity Principle Still
,Fit for Purpose” (pp. 343-356) ayTtopa Jlaype MaptuHe3-Mope (Laura Mar-
tinez-Mora), Xane bejkep (Hannah Baker) v EmanyeJsie Apan (Emmanuelle Ha-
rang) Ha BeoMa 3aHHMMJbMB Ha4MH OKMBJbaBa MOJIEMUKY O ONPaBJaHOCTH
MPUHIMIIA CYIICUUjapHOCTH y MaTepuju MehyHapojHOT ycBojerwa. Takohe,
ayTOpKe YKa3yjy Ha BaXKHY Pas3JIMKY y IPUHIUNY CYICUAUjapHOCTH KOjU YBOAU
KonBeH11ja 0 npaBuMa ieTeTa U OHOM Ha KOMe Cce 3aCHUBa Xalllka KOHBEHI[M]ja
0 3alITHTH Jlelie ¥ capa/ilbU y 06J1acTu MehyHapoHoT ycBojerwa (1993).

[lopen Tora, MehyHapoHO ycBoOjemwe ce KaTKa/ja (HeonpaBAaHo) noructoBehyje
caycTaHOBOM KadaJsie, KapaKTepUCTUIHOM 32 UCJIAMCKe JIp>KaBe, 0 4eMy Ipood.
Bopac (Alegria Borrds) netasbHo nuie y paay The Protection of the Rights of
Children and the Recognition of Kafala (pp. 77-87). OHa aHa/M3Wpa NUTakbe
npusHamwa Kadase y cBeTsay He camo KoHnBeH1vje YH o npaBumMa seteTa, Beh
Y Xalllke KOHBEHLMje 0 3alITUTH Jelle U capa/iiby y 06J1acTu MehyHapoaHOr
yCBOjera (Koja MHAYe UCKJ/byuyje YCTaHOBY Kadasie U3 CBOT N0/ba IPHUMEHE)
u Xallke KOHBEHIUje O HAJIJIEXKHOCTH, MePOJJaBHOM IpaBy, NpU3HAY U
M3BpIIEHY U capa/ilbU y MaTepHju poAUTe/bCKe OJTOBOPHOCTH U Mepa 3a
3amtuTy Aele (1996). Haume, oBa mocJie/1tha KOHBEHIIMja U3PUYUTO YKIbYyUyje
yCTaHOBY KadaJie y CBOje 0Jbe IpOMeHe ratione materiae. YIpKoC TOMe, UeCTO ce
JlelllaBa la MyCJIMMaHCKa IOpoAuIa Koja ®KUBH Y EBpomnu (UJ1H ce y 1y oce/baBa
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HaKOH JIOHOLIeWa OJJIyKe 0 Kadasiu) Tpakyu KOHBep3ujy KadaJie y yCBOjeme,
Te ce ayTopka 6aBU 0ZHOCOM KadaJie U YCBOjerha y 3aKOHOAABCTBY U IPAKCH
y llnanuju, ®panuyckoj u bearuju.

EdukacHa 3amtuTa Jiene Tema je u paaa Building an International Cooperation
System for the Civil Protection of Children (Ignacio Goicoechea & Florencia Ca-
stro, pp. 207-219). AyTopy UCTUYY [Ia HALLMOHAJHU CUCTEMU HE MOT'Y Jia TpYyKe
aJIeKBAaTHY 3alUTUTY Aely ycie OpOjHUX OTPaHUYeha, KaKo MPoLeaypaTHUX,
TaKO M OHUX KOjU Cy Be3aHU 32 HEZI0OBO/bHO [I03HABakhe MaTepuje, Te 1a 3alUTUTa
Jlelie y IpeKOTpaHUYHUM CJIy4yajeBUMa YeCTO 3aXTeBa jauyatbe capajibe JpXKaBa.
[Ipu ToMe nocebHO MCTUYY NpUMep XalllKe KOHBEHIUje O HAaJJIEXKHOCTH,
MEPO/IaBHOM NPaBY, IPU3HAKY U U3BPLIEHY U CAPaithbU Y MAaTepUjU POIUTE/bCKE
OZrOBOPHOCTH M Mepa 3a 3alITUTY Jielle, aJlk U U3a30Be ca KojuMa ce JipKaBe
YTOBOPHHUIlE CYO4YaBajy NPUJUKOM YCIIOCTaB/bakba Capaibe.

Hctu npobJieM, asiv U3 yIja yCIOCTaB/bakha HeNoCpeJiHe KOMYyHHUKaluje
usmeby cyauja, paamartpa npod. Kecehan (Catherine Kessedjian) y paay Le dia-
logue des juges dans le contentieux privé international (pp. 253-258), uctuuyhu
3Hayaj JUPEKTHe capajilbe CyArja Kako 3a norpebe Xalike KOHBEHILMje O
rpabaHckonpaBHUM aclieKTUMa MehyHapoJHe OTMUILE Jele, TaKO U Kao
HEeOIIXO/JHOT MexaHU3Ma y pa3JIMuuTUM ob61acTUMa MehyHapoJHOT NpUBATHOT
npaBa. OBaj cTaB ayTOpKa apryMeHTyje no3HaTuM npumepom West Carribean
Airways v Teopuje forum non conveniens.

HamocneTky, uMajyhu y BUAY [a ce mocJje[mpUX FoAMHA MaXmba Xallke
koHepeHUje okpehe Ka YHUUKALUjU AeJUKATHUX NHUTama cyporar
MaTepUHCTBA U NPHU3HAKaA U U3BpLIeHa Mepa 3a 3alUTUTY OJ, Hacusba y
MopoJULIM, ’bUMa cy nocBeheHa aBa paja. Hajope, kaza je ped o cyporat
MaTepPUHCTBY, YiaHak (Cross-Border) Surrogate Motherhood: We Need to Take
Action Now! (Katharina Boele-Woelki, pp. 47-58) neTaspHo pa3spabyje nutamwe
cyporaT MaTepUHCTBA Kao HAllMOHAJIHOT, perMoHaJ/IHOr U MehyHapoJHOT
npob6JieMa Ha NpUMepHMa 3aKOHOJABCTBA NOjeJJUHUX €BPOINCKUX JAp>KaBa
(PpaHuycka u XosaHAuWja), KOMIapaTUBHe cTyAuje EBponckor mapjamMeHTa U
pajza Xauke koHpepeHUje Ha 6yAyhoj KoHBeHIIMjU TocBeheHOj 0BOj yCTaHOBH.

[Ipu3Hame ¥ U3BplIeHe Mepa 3a 3allITUTY OJf HACUJ/ba y IOPOJUIIU U CyTecTHje
3a fasbu paj Xalike KoHbepeHIUje TeMa je paga Recognition and Enforcement of
Foreign Civil Protection Orders — A Topic for the Hague Conference? (Dorothea Van
Iterson, pp. 609-620). AyTopKa Hajiipe HaBOIU peJieBaHTHe Npornuce XoJaHauje
KOjUMa Ce IITUTe XKPTBe HaCU/ba, IOTOM pa3MaTpa pervoHaJIHU IPUCTYI OBOM
npo6semMy (y okBupy CaBeta EBporne u EY) na 61 KOHaYHO yKasaJia Ha 3Ha4aj
KOjU OBO MU Takbe NMa y OKBUPY Xalllke KOHpepeH1Uje, ToBe3yjyhu ra noce6Ho
ca XalrkoM KOHBeHIIMjoM o0 MehyHapoaHoj 3amTuTH ofpacaux jsuna (2000),
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XalmkoM KOHBEHIIMjOM O rpahaHCKompaBHMMa aclleKTHMa MehyHapopaHe
OTMHIIE Jielle ¥ XallKoM KOHBEHIIHjOM O Ha/[JIEXXHOCTH, MEPO/IaBHOM IMpPaBYy,
NpU3HAKY U U3BPLIEHY U Capa/iibi Y MaTEPHUjH POJAUTE/bCKE OZTOBOPHOCTH U
Mepa 3a 3alITUTY Jielle.

2. MehyHapo/HO NpoLecHO NpaBo

Kaza je ped o MehyHapoHOM mpoLleCHOM MpaBy, HOBU T'eHEPaJIHU CeKpe-
Tap Kondepenuuje Kpucrod beprnackonu (Christophe Bernasconi) 3ajeiHo
ca Majesniom Cenuc (Mayela Celis) u Anekcangpom KyH3zesnmanom (Alexander
Kunzelmann) pasMaTpa nuTakbe yHanpebhemwa npuMeHe NpoLieCHUX XalIKUX
KOHBEHIIMja Iy TeM MOJepHUX TexHoJioruja y paay Of Luddites and Luminaries:
The Use of Modern Technologies under the Hague Legal Co-operation Conventions
(pp. 31-45). [Ipu ToMme, y GoKyCy UMajy TpHU XalllKe KOHBeHLIHje — KoHBeHIHjy
0 I0CTaBJ/balby y MHOCTPAHCTBY aKaTa y rpahaHCKoOj U TProBaukoj MaTepuju
(1965), KonBeHnnujy o u3Bohemwy Jjoka3a y UHOCTPAHCTBY y rpabaHckoj u
TproBauykoj MmaTepuju (1970) u KoHBeHIIUjy 0 KU Ay IOTPe6e eraarsaluje
cTpaHux jaBHUX ucnpasa (1961). Kaga je ped o KouBennuju ,JloctaBsbame”,
ayTOpU YKa3yjy Ha MOTyNHOCT eJIEKTPOHCKOT CJlaka akKaTa LeHTpaJHUM
opraHvMa JAp:KaBa YrOBOPHHUIIA, OJHOCHO JJUPEKTHOT J0CTaB/batba MyTEM
eJleKTpPOHCKe noiuTe uian dakca. Takohe, ayTopu ce 6aBe NUTawmEM Jia JIU Ce
aZipeca eJIeKTPOHCKe MOUITE MOXe CMaTpPaTH aJpecoM NPUMaola y CMUCTY
KonBenuuje ,JloctaB/bame”. Y norsieqy Kouseniuje ,M3Bohemwe fokasa“, uma
ce y BUJly 3Ha4aj U3BOhema oKa3a y UHOCTPAHCTBY My TeM BUAEO0-THHKA. Ca
CBOje CTpaHe, yBohewe eJIeKTPOHCKOT anocTua (T3B. ,e-App“ cucteM) Tpeba
Jl0/1aTHO Jla 0JIaK1Ia yIoTpe6y jaBHUX UCIPaBa y UHOCTPAHCTBY, 6yAyhu fa ce
neyaT alloCTUJI MOXKe 06e36e/IUTH U y eJIEKTPOHCKOj GOPMHU.

WMajyhu y Buny npob6JieMe y npuMeHu XalllKe KOHBEHIIMje 0 YKU Ay OTpede
Jleraju3aliyje, 3aHUMJ/bUB je IpuMep BeHelyeJie, YMju Cy0BY 3aXTeBajy IyHY
JlerajiMsalujy vy caydajeBuMa Ka/Jia je ip>kaBa IopekJia UClpaBe YTOBOPHULIA
OBe KOHBeHILUje Te 64 TpebaJsio JOKYyMeHT CHabeTH caMO eYyaToM aloCTUJIOM.
OBaj npo6JieM je pasMaTpaH y unaHky Application of the 1961 Apostille Convention
in Venezuelan Exequatur Proceedings (Gonzalo Parra-Aranguren, pp. 433-441).

3. [IpoporanoHu cnopasyMu U NpU3Hame U
U3BpUIek e CTPaHUX oAJsiyka (Judgment Project)

Jlo cajia HajaM6ULIMO3HMja H/ieja XalKe KOHPepeHI[Uje Ha YHjeM CE OCTBapemy
U JlaJbe PaJii OLHOCH Ce Ha IOHOLIIEhe KOHBEHI[H]je Koja 61 YyHUHUKOBAJIa HOpMe
0 Ha/JIe>KHOCTH, IPU3Haky M U3BpLIEHY CTPAaHUX OAJyKa y rpabaHckoj 1
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TproBaukoj maTtepuju (Judgment Project). 3Ha4yajad 6poj pagoBa nocseheH
je ynpaBo oBoj TeMmH, 6yayhu na je 3a cajga goHeTa camo KoHBeHIIHja o
crnopasymumMa o usabpanom cyay (2005). Tako ce y winaHnuma Jurisdictional
Developments and the New Hague Judgment Project (Ronald A. Brand, pp. 89-99)
u The Fruits of the Judgment Project (David Goddard, pp. 195-205) gaje npersef,
Jlocajauimer paga Xamke koHpepeHnuje y okBUpy Judgment Project v moce6HO
aHaJIM3upa 0 HOC ca XalllkOM KOHBEHIIMjOM O CIopa3yMUuMa 0 u3abpaHoM CyAy
(2005) u pesieBaHTHUM peryJiaTuBama EY.

3aHUMJ/BUBO MUTaKE 0JlHOCA Judgment Project u JbyACKUX MpaBa C acleKkTa
NpaBa Ha NpaBU4YHO cyhemwe TeMa je paaa The Right to a Fair Trail, Forum Non
Conveniens and the Limits of the Possible (David McClean, pp. 357-370). Y Tom
CMUCJY, ayTOp pa3MaTpa yTUlaj ofpe/ioe yaaHa 6 EBporncke KOHBeHLMje O
JbYICKUM [IpaBUMa Ha TEOPH]jy forum non conveniens v buxoBy Mehyco6Hy (He)
yCKJaheHOCT y eHI/IeCKOM, ay TPaJIUujCKOM U aMePUYKOM NIPaBy.

[Ipo6sieM IMTHCIIEHJEHIIUje Y CIyYajeBMMa I0CTojakba Cliopa3yMa 0 UCKJbY YUBOj
Ha/JIeXKHOCTH U3abpaHor cyza usHet je y Exclusive Choice of Courts Agree-
ments and Parallel Proceedings (Peter Arnt Nielsen, pp. 409-420) Ha npuMeprUMa
Xalllke KOHBEHLUje 0 cnopa3yMuMa o usabpaHom cyay, Perysatuse 44/2001
0 Ha/JIeXKHOCTH, IPHU3HakY U U3BpLIEY Npecyia y rpahaHCcKoj U TProBaykoj
MaTepuju (bpucen I) u HoBe PerysnatuBe 1215/2012 0 Ha/j/1e2KHOCTH, IPU3HALY
Y U3BpIlewy Npecya y rpabaHckoj u TproBaukoj matepuju (bpucen Irecast).
[Tosiazehu ox yumeHUle Aa Xallka KOHBEHIUja He caApU NPaBUJIO O TOME
KOjU cyJ, Tpeba Jja 0JJIyuu 0 MYHOBAXXHOCTH cropa3yMa, a Ja bpuceu Irecast
NpeJHOCT Jiaje U3abpaHOM CyZy aKo je OCTyaK IpeJ ’bUM U IOKPEHYT, ay TOP
cMaTpa Aa 64 TakBy opef 0y Tpebaso yHETU U Y XallKy KOHBEHIUjy aKo ce
6y/ie BpllU1Jia lbeHa peBU3Hja.

Ynanak Prospects for the Convention of 30 June 2005 on Choice of Court Agree-
ments (Marta Pertegas & Louise Ellen Teitz, pp. 465-476) aHaiu3upa pasJjore
Kamwewa EY ca patudukanujom Xalike KOHBeHIMje O ClopasyMHUMa O
nsabpaHoM cyny. [lopen Tora, ayTopke cy ce 6aBuJie U CTABOBHMaA Koje je TUM
NOBOJIOM 3ay3e0 JIp>kaBHU caBeTO/JaBHU KOMUTET 3a MehyHapoHO NpUBAaTHO
npaBo (ACPIL). UcTo nuTame je Tema u paza Federalism and U.S. Implementa-
tion of PIL Conventions — Implementing the Hague Convention on Choice if Courts
Agreements (Peter H. Pfund, pp. 477-485) y koMe ayTop Aaje JeTa/baH MpUKa3
noctynka koju CA/l Mopa fja npe/iy3Me NpUJIMKOM paTudHKallvje KOHBEHIIMja
Y noce6HoO ce 6aBY 3HavajeM paTudukaiuje Koupennuje 3a CA/l.

HenaBHO ycBOjeHU npuHIuIU Xalike KoHbepeHIUje 0 u360py MepoiaBHOT
npaBa 3a MehyHapo/iHe yroBope aHau3upanu cy y The Draft Hague Principles on
the Choice of Law in International Contracts and Rome I (Ole Lando, pp. 299-310).
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Y BpeMe Ka/ia je usaHak 06jaBJbeH, [[puHIIUMNIY Cy joll yBeK 61N Y da3u U3paje,
aJIv TO He yMatyje beros 3Havaj. [Ipod. Jlano nojammapa 3anto ce Xamka
KoHepeHLMja 04 1yUUJIa 3a JOHOLIekhe NPUHIUIA KOjU NPBEHCTBEHO Tpeba
Jla mpaTe XallKy KOHBEHIIUjy O ClIopa3yMUMa 0 U3a0paHOM CYAY, Kao U lbUX0B
OJZlHOC ca pesieBaHTHUM peryaaTtuBaMa EY. On usHocu ngejy na Ilpunuunu e
6u MopaJiu HY»KHO Jla ce 0JJHOCe CaMO Ha cJy4vajeBe Ka/ja je MepoJaBHO [PaBo
rM3abpaHo BOJ/bOM CTpaHa, Beh 6u TpebaJsio Aa cajpKe U KOJM3UOHE HOpMeE Y
0JCYCTBY u3bopa.

4. EBponcka yHuja 1 Xalika KoHpepeHIHja

Kazaje ped o pasgoBuMa Koju cy nocBeheHu MehyHapoHOM pUBATHOM ITIPaBy
EY u weHOM oiHOCY TpeMa XalllKUM KOHBeHIIMjaMa, Tpebasio 61 mohu of pasa
Principle of Consensus and European Union Legislative Competence in Relation
to Judicial Cooperation in Civil Matters. Challenges Facing the Hague Conference
on Private International Law (Rolf Wagner, pp. 643-660), y koMe ce ucTuie
u3y3eTHa ysorakKojy je XaHc BaH JIoH HMao y npeBasuiaxemwy NpobJieMa Crio/bHe
HaasexxHocTH EY 1 jasber HecMeTaHOT QyHKIMOHKCaba Xallke KoHepeHIuje.
C TuM y Be3y, ysora EBporncke KoMUcHje y npolecy HacTaHka MehyHapogHor
NpUBATHOT IpaBa YHUje npeAMeT je feTabHe aHanuse y The European Private
International Law and the Charter of Fundamental Rights (Salla Sastamoinen, pp.
503-514).YjenHo, ayTopKa npy:xa yBu/J| y Ha4MHe Ha Koju ce EBpomncka KoMucuja
cTapa o Ba/baHOj NpUMeHH 4JaHa 81 YroBopa o ¢yHKUMOHUCawy EY, kao u o
nomToBamwy ofipenaba [losesbe EY o ocHoBHUM npaBuMa. [lopef Tora, ona faje
nperJie/i OHUX OCHOBHUX npaBa (u3 [loBesbe EY) koja cy Hajuewthe npegmeT
pery/vcamwa 1 HalluOHAJHUX CUCTEMA MehyHApOAHOT MPUBATHOT MPAaBa, Kao
LITO Cy NpaBo Ha epUKacaH NpaBHU JieK, IPaBO Ha MpaBHUYHO cyhemwe, IpaBo
CBOjHHe, je THAKOCT IIpeJi 3aKOHOM M IIpaBa JleTeTa.

OpHoc Xamke koHpepeHuuje u EY TeMa je u unanka The Relativity of Legal
Positions in Cross-Border Situations. The foundations of private interregional law,
private intra-community law and private international law (M. H. ten Wolde,
pp. 569-582), nocBeheHor 3Hauvajy Xallke KoHpepeHIHje y CTBapamwy T3B.
3ajeqHULEe NpaBa JpKaBa. AyTop KOHCTaTyje Aa je Xalika KoHpepeHLH]ja
HeOoNXO0JHa UHCTUTYLHja, 6e3 063upa wTo EY nMa cBoj MeTo/ 3a NoCTU3ame
peruoHasiHe yHuUKaLUje.

[loTpeba cTBapama Cy/cKe capajiibe y rpahaHCcKoj M TProBayKoj MaTepUjH, Ha
npuMepuMa Xaike koHpepeHnuje v EY Tema je pana La Conférence de La Haye
de droit international privé: vers une coopération judiciaire dans les matiéres civiles
et commerciales a l'échelle universelle (F. Paulino Pereira, pp. 443-452). Y Tom
CMUCJIY, ay TOp aHaJIM3upa XalUlKy KOHBEHI[Ujy O Copa3yMuMa 0 U3abpaHOM
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cyay, XalllKy KOHBEHLIUjy 0 Me)yHapoJHOM OCTBapHUBamwy U3/ pKaBatba Jelle
U JpYyTUX 00JIMKA MOPOJUYHOr M3 pKaBawa (2007), Xalku NpoTOKOJ O
MepoJIaBHOM NpaBy 3a o6aBe3e usap:kaBamwa (2007) u Xalky KOHBEHIUjY
0 Ha/JJIeX)KHOCTH, MepOJlaBHOM IpaBy, IPU3HAKY U U3BpPIIEHY U capajbu
y MaTepUju poAUTe/bCKe OATOBOPHOCTH M Mepa 3a 3alUTUTY Jele. Takobe,
HMCTaKHYT je 3Hauaj yCIocTaB/baka cUCTeMa e-Justice y okBupy EY u cuctema
iChild v e-App y okBupy Xalllke KOHpepeHIHje.

baBehwu ce Takohe nmuTameM ofHOCA YHUje U XalllKe KOHbepeHIHje, Tpood.
T'onme-TosoH (Héléne Gaudemet-Tallon) y pany Individualisme et mondialisation:
aspects de droit international privé de la famille (pp. 181-194) dokycupa ce Ha
MaTepHjy NOpOoAUYHOT ¥ HacJeJHOT npaBa. OHa pasMaTpa NUTakbe yTULaja KojH,
cjenHe cTpaHe, MMa ay TOHOMU]ja BOJbe y MaTepHju MehyHapoAHOT TOPOAUIHOT
NpaBa, U yTULlaja JbYACKUX [IpaBa Ha OBy MaTepHUjy, € Apyre cTpaHe. AyTopka
NoJsia3u Of KPUTHKeE JPKaB/baHCTBA M HeTOBOT 0ZiHOCA IpeMa yobudajeHoM
60paBHUIITY Kao TayKH Be3uWBama (Koje Takohe HHUje JIMIIEHO KPUTHKE) U
cBe BeheM yTuIlajy ayTOHOMU]je BoJbe KPo3 ofpeibe XallKor NpoTOKoJIa O
MepoJlaBHOM MpaBy 3a o6aBe3e u3aapkaBatba (2007), Xalike KOHBeHIIHje O
HacJsehuBamwy 3a0CTaBIITHHe YMpJuX juna (1989), Perynatuse 1259/2010 o
[0ja4yaHoj capa/ilbu y MaTepUju MepolaBHOT IpaBa 3a pa3Bo/ U pacTaBy (Pum
[11) u PerynatuBe EY 4/2009 o HafJIeXkKHOCTH, MePO/IaBHOM TpaBy, IPpU3HAKY
Y U3BPILIEHY OJ/IYKA U Capa/iibU Y MAaTEPHUjU U3APKaBamba.

Wmajyhu y Buny caudyny Temy, uiaHak Conférence de La Haye et Union européenne
- Synergie dans le domaine du droit des successions (pp. 69-76) npo¢. boHomuja
(Andrea Bonomi) ykasyje Ha peluewa Perynatuse 650/2012 o Haj/1e?)KHOCTH,
MepOJIaBHOM NPaBY, IPU3HAKY U U3BPLIEHY 0/11YKa U IPUXBATAKBY U U3BPILIEHY
BEPOJIOCTOjHUX HUCIIpaBa y MaTepuju HacJaehuBamwa U cTBapamwy EBponckor
cepTuduKaTa o HaciehuBamwy U MoOBe3yje UX ca oJipebaMa XalllIKUX KOHBEHI[Hja
y 0B0j MaTepHju. UcToBpeMeHo, ayTop YKa3yje Aa HaBeAeHa PerynatuBa EY
MO3Ke /1a OCJIY KU Kao Mo/JieJi 3a 6yAyhy XallKy KOHBEHIH]y.

Hcta PerynatuBa EY Tema je v unanka The EU Maintenance Regulation and
the Hague Maintenance Protocol of 2007. Recognition of Foreign Judgments and
the Public Policy Defence (pp. 529-540) y kome npoo. 3up (Kurt Siehr) uaHocu
HeJI0OyMHUIle 0 IPUMEHHU KJIay3yJie jaBHOT IIOpeTKa y MaTePHUjU U3ApKaBamka U
yTBphHUBawka BaHOPAYHOT OUMHCTBA y CJy4ajy pa3MaTpaHOM NpeJ HEMauyKUM
®enepannum cynom (BGH) moBojoM npr3Hamba M0JbCKe 0JJTyKe.

Jol jeIHO CIOPHO U TaMe y OKBUPY €BPOICKOT MIOPOJUYHOT IIpaBa je ¥ IpaBo
Ha pa3Bo/. OHo je mpeJMeT aHa/u3e y YiaHKy Divorce - A Fundamental Right?
(Harry Duintjer Tebbens, pp. 123-134) y koMe ce o6jallitbaBa Ha NpUMepUMa
3aKoHOZaBcTBa X0JlaH/ | Uje U ceKyHAapHor 3akoHoAaBcTBa EY. Aytop pasmaTtpa
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Y JloMalllaj yCTaHOBE jaBHOT NOPETKAa Y 0BOj MAaTepPUjH U YKasyje Ha NpobJieM
dparmeHTanuje MehyHapoaHor ypehewa nuTama pa3poja 6paka.

MaTepHju eBpOICKOT IIOPOJUYHOT TPaBa, aJik Y pyradyujeM KOHTEKCTY, okpehe
ceunpod. Jlyroa (Bernard Dutoit), koju y pany Le droit international privé de la
famille et les droits fondamentaux de l'enfant: le choc qui fait le chic (pp. 143-156)
pasMaTpa npo6JsieM 3alITUTe NpaBa AeTeTa y 0JHOCY Ha Pas/IMyUTe LieJ1uHe
MehyHapoHOT MPUBATHOT IPaBa, Kao U 0IHOC MehyHapoAHOT NPUBATHOT NpaBa
Y MaTepuje JbyAckux npaBa. OH ynopebhyje onpenbe mBajuapckor 3akoHa o
MehyHaposiHOM NpUBaTHOM NpaBy U perysnatupa EY, noce6Ho nctuuyhu 3Hauaj
KpUTepUjyMa yobudajeHor 6opaBulITa eTeTa, a UMa y BUAy U npakcy Cyza
3a JbyZCKa npasa (cay4vajeBu Zaunegger, Sporer, Barrehab, Rozanski, Shofman,
Nylind, Hoffman, Bronda, Scozzari, Salguario da Silva Monta).

Y unanky The Abolition of Exequatur and State Liability for Human Rights Vi-
olations through the Enforcement of Judgments in European Family Law (An-
drea Schulz, pp. 515-528) ykasyje ce Ha 3Ha4aj cay4aja Pellegrini vs. Italy, koju
je pasmatpaH 2001. rogune npey Cynom npaBge EY, Ha nuTame 0 o6aBe3u
Jip>KaBe U3BPIIEH A 0/IJIYKe /1a IPOMKUCHO OL[EHH /1A JIH je TOCTYMaK MEPUTOPHOT
0oJJIy4yMBama y Jip>KaBu MopekJsa 6uo y Ckjajy ca rapaHiidjamMa U3 4yjaHa 6
EBporicKe KOHBEHIIU]je O JbYJCKUM IpaBMMa KaJia ip>KaBa MopekKJia oAJyKe
HUje ’heHa yrOBOpHHUILIA.

[lopen 3amTHTe fene, y EBponcKoj yHUjU ce MOCTaB/ba U NHUTakbe 3aLITUTE
MMUTPAHATA, Kao jolll jelHe TOCeOHO YTrpoxKeHe KaTeropuje dusnukux auna. Pas
Some Reflections on Multiculturalism, Application of Islamic Law, Legal Pluralism
and the new EU Succession Regulation (pp. 59-68) npod. borgana (Michael Bogdan)
¥MMa 3a TeMy Ipo6JieMe ca KojuMa ce, y MaTepuju MehyHapoJHOT TOPOJUYHOT U
HacJeJJHOT paBa, CyoyaBa pBa U Apyra reHepanyja UMUrpaHaTa UcJaaMCKe
BepoucnoBecTu y EBponu. [Ipod. Boraan nsgBaja nutamwe (He)MoryhHocTu
IpUMeHe UCJaMCKOT OPOJUYHOT ¥ HacJleJHOT TpaBay Ap»aBama EY u HaBou
cJiydajeBe Kazila He 6M Tpebasio moce3aTH 3a KJay3yJOM jaBHOT NMOPETKa,
6e3 063upa LITO ce Ha MPBU MOTJIe[ ope6e OBOT paBa YMHE IOKAHTHUM,
apryMeHTyjyhu cBoj cTaB npuMepuMa U3 IOPOJUYHOT paBa (CK/anamwe 6paka)
Y HacJieZJHOT TIpaBa (Mamwu HacjaeaHH Jeo hepku). TemkohaMa ca Kojuma ce
cyodaBa BeJIMKU 6poj UMHUTpaHaTa nocBeheH je u paj La migration de l'état civil
(pp. 101-112) y xome npod. Byxep (Andreas Bucher) uctude 3Hauaj bUX0OBe
3alTUTe y cpepr CTaTyCHUX OJHOCA U Yy TOM CMUCJY HABOAM Ja 61 Xalika
KOH}epeHIMja MopaJia [ia ce IOCBETHU pelllaBaky OBUX MUTaha U BaH MaTepuje
3alITHUTE Jele.

[IuTame 6paYHOMMOBUHCKOT PeXKMMa C aclleKTa ay TOHOMHUje BoJbe TeMa je pajia
L'autonomie de la volonté dans les relations de famille internationales: regards sur
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les récents instruments internationaux (Mariel Revillard, pp. 487-502). Y weMmy
Cy aHaJIU3UpaHe CJUYHOCTH U pa3JivKe y ypehewy OBUX UTakba ¥ OKBUDPY
CEKyH/IapHOT 3aKOoHO/iaBcTBa EY M XalIKuX KOHBeHI[Mja, He caMo y 06J1acTu
nopoJuyHoOr Beh U HacJieJHOT paBa.

[Topen oBux mpobJseMa, naxmwy y MehyHapogHoM nmpuBaTHOM mnpaBy EY
no6ybhyjy cy 1 yroBopHe U BAHyroBOpHe 06aBe3e, 0JJHOCHO MU Take HeCMETAHOT
GYyHKIMOHHMCAba 3ajeJHUYKOr TpXkuliTa. OBoj Temu nocBeheH je pajg Herme-
neutic Dialogue between Rome I and Rome II: General Principles and Argumenta-
tive Rules (Francisco J. Garcimartin Alférez, pp. 169-180) y kome ce aHa/IM3upa
MOTryhHOCT OcTBapHUBamwa XapMOHHUje y OAJyYUBawy y ApkaBaMa EY noBosom
YTOBOPHUX U BAHYTOBOPHUX 06aBe3a, U3 yTIJia IPHUHIIUIIA KOMIIJIEMEHTAPHOCTH,
ayTOHOMHOCTH U XepMeHeyTHUKe y3ajaMHOCTH (Koja ce 6aBU NMpob6JieMoOM
HeycarJaleHOCTH PeryJiaTuBa).

Kosin3rvoHe HOpMe 0 0JJTOBOPHOCTH 3a JleJIMKTe U HaKHaAy 1TeTe y GoKycy
cy ¥ 4JaHKa Substance and Procedure: Aspects of Damages in Tort in the Conflict
of Laws (Robin Morse, pp. 389-396) koju ce ogHocu Ha PerynatuBy EY
864/2007 o Mepo/JaBHOM NMpaBy 3a BAHYTOBOpHe 06aBe3e U eHIVIECKH 3aKOH
o MehyHapoaHOM npuBaTHOM IpaBy (1995), yuja napaJsiesiHa npuMeHa BOAHU
Lenamwy AeJUKTHOr CTaTyTa U JUJeMU 0 KBaJUubUKaALUjU NPOLeHe LITEeTe
Kao MPOLEeCHOr OJHOCHO MaTepHjaJIHOT NUTawa y caydajeBuma Harding v
Wealands v Cox v Ergo Versicherung AG. icToj MaTepuju, aJiu U3 yIJa yTHuliaja
VHTEpHeTa Ha ONLITY U NOCeOHY Ha/IJIEXKHOCT 32 BAHYTOBOPHY OATOBOPHOCT
3a IITeTYy, NocBeheH je yinaHak Beginning to Rethink Personal Jurisdiction (Peter
D. Trooboff, pp. 597-608). Y mbeMy ayTop mope i1 eBpOICKH IPUCTY I IPOGIEMY
KBaJinpuKalMje MecTa eJIMKTa Ha OCHOBY IpeIBU/I/bUBOCTH MeCTa HaCTaHKa
urteTe y cay4ajy Bier v. Mines de Potasse d’Alsace u aMepU4KOr NpUCTyna y
cJy4ajy KaJia je oHa IoBe3aHa C orvialllaBakbeM Ha UHTEpPHETY.

Y pany The Lugano Convention and the International Court of Justice (Gustaf
Moller, pp. 381-388) aHasiu3upajy ce nuTawa nocrars/beHa Cyay npasje EY y
cay4ajy Belgium v. Switzerland, koju ce Tu4e npuMeHe JlyraHcke KOHBEHIHje
0 Ha/IJIEXKHOCTH, IPHU3HAY U U3BpLIEey pecyjay rpahaHCKoj U TProBavykoj
MaTepUjHu.

EBporicko npaBo npoiaje TeMa je paza La proposition de la Commission européenne
pour un ,droit commun européen de la vente” vue sous l'angle des conflits de lois
(Christian Kohler, pp. 259-270). AyTop ce ycpeacpebyje Ha npeasior EBporncke
KOMHMCH]e 0 JOHOllIey HOBe peryJjaTHhBe Koja 61 yCTaHOBHJIA €BPOIICKO [IPaBo
npoJaje, Ipy YeMy aHAJU3UPa KOOPAHUHAIU]Y ca nocTojehuM KOJU3MOHUM
HopMaMma Perysnatuse 593/2008 o Mepo/jaBHOM IIpaBy 3a yrOBOpHe 06aBe3e U
oZipea6amMa YroBopa o GyHKIMOHHUCAY EY.
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Jomamaj nmpouecHor ¥ MaTepHjaJIHOI jaBHOT INOpeTKa Yy CeKyHJapHOM
3akoHoZaBCcTBY EY Ha npumMepy npecyae Cyaa npaje EY y cay4yajy Krombach
pasmaTpa ce y yiaaHky Public Policy in Private International Law and Its Conti-
nuing Importance (Paul Vlas, pp. 621-630). AyTop Takobe uMa y BUay foMaiiaj
OBe KJlay3yJie y peJIeBAHTHHUM XallKMM KOHBEHIMjaMa Ha IpUMepy Ipecyze
BpxoBHor cyaa XosnaHauje y caydajy u3 1999. rojuHe Koju ce THUIA0 TPpU3Haba
Y U3BpIlena [iBe apreHTUHCKe OJI/IyKe U [1Ba CIIOpHa NWTakha — I0BpeJie IpaBa
Ha o/i0paHy U NpeKoMepHe HaKHa/le KOjy je XoJlaHJICKa CTpaHa MopaJa Ja
WCIJIATH apreHTUHCKHUM eKCllepTHUMa.

HamnocaeTtky, npod. Jlarapg (Paul Lagarde) y pany Instrument optionnel in-
ternational et droit international privé — Subordination ou indépendance? (pp.
287-298) NoHOBO aKTyeJN3yje MUTakbe oHO0Ca GaKyJITaTUBHUX MEHYHAPOAHUX
WHCTPYMEHTA U MehyHapoJHOTr NPUBATHOT MpaBa, u3Hocehu JujeMy o ToMe
Jla iy je npuMeHa ¢paKy/ATaTUBHUX UHCTPYMEHTA 3aUcTa nojpeheHa u3bopom
npaBajesHe ApKaBe HA 0CHOBY KOJIM3MOHUX HOPMU MehyHapOJHOT MPHUBATHOT
npaBa. Makojey CylITHHYU OATOBOP NOTBPAAH, OH YKa3yje Ha lojeJUHe IpobieMe
KOju MOTY HacTaTu 360r HeyHUPUKOBAHUX KOJU3UOHUX HOPMH HAa PUMEPY
6payHOMMOBHHCKOT pexxuMa (pBeHCTBeHOo y okBupy EY). UcTu npo6sieM ay Top
aHaAJIM3Upa U C aClleKTa eBPOICKOT NpaBa npojaje. Jpyry auaemy o ToMe Ja
JiU je u36op dakyJATaTUBHOI UHCTPYMEHTa 3anpaBo u3dbop MehyHapoaHor
NPUBATHOT IPpaBa U3HOCH Ha IPUMepy oApe/i0e uiaHa 3 HekaJauimwer [Ipesora
PerynaTtuBe E3 o MepoiaBHOM IpaBy 3a yroOBOpHe 06aBe3e, KOjUM OU CTpaHKaMa
6uJia 1aTa cJ1060/1a U360pa U MPUHITMIIA EBPOIICKOT YTOBOPHOT nmpaBa u Unidroit
NpUHLMIA KAa0 MepOolaBHOT IIpaBa 3a yroBop.

5. Varie

Y oBy rpyny cnajiajy pagoBu nocBehenu focturiyhuma pyrux MmehyHapoaHux
opraHusaliyja ca kojuMa Xalika koHdepeHLHja 611MCKO capabyje, Kao LITO Cy
UNCITRAL (Spyridon V. Bazinas, Towards Global Harmonization of Conflict-of-
Laws Rules in the Area of Secured Financing: The Conflict-of-Laws Recommendations
of the UNCITRAL Legislative Guide on Secured Transactions, pp. 1-16), Unidroit
(Roy Goode, The Cape Town Convention and Protocols and the Conflict of Laws, pp.
221-234), UnTepamepuuka KoHbepeHIMja 0 MehyHapoJHOM PUBATHOM IIpaBy
(Didier Opertti Badan, The Relationships between Latin America and the Hague
Conference Regarding the Recent Developments of Private International Law, pp.
421-432), WTO u MERCOSOUR (Claudia Lima Marques, The Need for a Global
Cooperation Network to Protect Foreign Tourists/Consumers and the Comeback of
Private International Law, pp. 311-323; Micah Thorner, The Evolution of Technical
Assistance provided by Intergovernmental Organisations. A Comparative Study of
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the Hague Conference, IMF, WTO, Unidroit and UNCITRAL, pp. 583-594). Takobe,
Tpe6a MOMEHYTH U paJioBe KOju cy nocBeheHU HAIMOHAJHUM CUCTEMHUMaA
MebyHapoaHor npuBaTHor npasa (Thomas John & Lukas Delahaye, The Use of
Private International Law Escape Devices to Manage the Mediate Application of
(Foreign) Human Rights in Civil and Commercial Disputes in Australia, pp. 235-252;
Leonel Pereznieto Castro, The Revolution of Private International Law in the World
at Present, Regarding Mexican Case, pp. 453-464), ogHocHo ap6uTtpaxu (Rui
Manuel Moura Ramos, Larbitrage étranger et la reconnaissance des sentences
arbitrales étrangeres dans le nouveau droit portugais de I'arbitrage, pp. 397-408),
Kao ¥ oHe nocBeheHe ca3Hakby CTPAHOT NpaBa u ynotpebu unTepHeTa (Philippe
Lortie & Maja Groff, The Missing Link between Determining the Law Applicable
and the Application of Foreign Law. Building on the Results of the Joint Confe-
rence on Access to Foreign Law in Civil and Commercial Matters (Brussels 15-17
February 2012), pp. 325-342), npaBy Ha XxapTHjaMa 0oJi BpeIHOCTH Koje AprKe
nocpeauunu (Karl Kreuzer, Innovative Features of the Hague Securities Con-
vention, pp. 271-286), MehyHapoJHOM LIeHTPY 3a IpaBHE CTYAUje U TEXHUYKY
nomoh npu Xawkoj koHpepeHuuju (Frederike E. M. Stikkelbroeck, Because It
Takes Two to Tango, pp. 555-560) 1 nUTawy CYACKOT U U3BPLUIHOT UMYHUTETA
CTpaHe Ap>KaBe y cJy4yajeBUMa HaKHaJe LTeTe }KpTBaMa /[pyror cBeTCKOT
pata (Spyridon Vrellis, The World War Il Distomo Massacre of Greek Civilians by
German Armed Forces and the Right to Effective Judicial Protection, pp. 631-642).

Kao 1rto ce Moxke 3ak/byYUTH, 36 0pHUK pajioBaA Commitmentto Private Internati-
onal Law.Essays in honour of Hans van Loon, ycjie, pa3HOBPCHOCTH TeMa KojuMa je
nocBeheH HUje HAMeeH UCK/bY YMBO [TI03HABaoLMMa Meh)yHapoJHOT TPUBATHOT
npaBa. HanpoTus, BpeZlaH je naXkwe LIUpe akaJleMCKe 3aje/lHUlLe, Ipe cBera
CTpy4Haka u3 06J1acTy rpabaHcKor npouecHor npaBa, 06J1MraljMoHOr paBa,
MOPOAUYHOT MpaBa, HAaCJeJHOT MpaBa, TPrTOBUHCKOT MpaBa, MehyHapogHoT
TProBUHCKOT MpaBa, MehyHapoAHOT jaBHOT IpaBa U paBa EY.

258



Cawa Bopbhesuh,* MPUKA3
Acucmenm IlpasHoz gpakyamema,
Yuueepsumem y Huuy UDK: 343.55

Pad npumsen: 17.04.2015.
Pad npuxeahen: 29.04.2015.

TPUBUHA: KA/JA BY CPBHJA TTPHCTYIIHJIA
KOHBEHLIMJH 0 KACETHO] MYHHULHJH...

Yapyxewe rpabana, Akuuja u nomoh“ u Ban Advocates of Handicap International,
y3noapuiky [IpaBHor pakynTeTa YHUBep3uTeTay Huiy u Media&Reform nieHTpa
Huw, nana 28. janyapa 2015. roauHe oAp:xasu cy Ha [I[paBHOM dakyiaTeTy y
Humy Tpubuny Ha Temy "Kada 6u Cpbuja npucmynusaa KoHgeHyuju o kacemHoj
MyHuyuju...”. Ha Tpubunu cy rosopuau Cnaban ByukoBuh - npescesHuk
yapy»Kewa rpahana ,Aknuja u nomoh*, n1p He6ojima PauueBuh - npodecop
[IpaBHOTr dakyaTeTa YHUBep3uTeTa y Humy, /lparana Poguh - npejcennuna
Ynpyxemwa ,Jiparana Poguh“ u cTpy4yHu capafHUK YHUBep3uTeTa y Humy u
Asnma An OcTta - MeHallepula 3aropapama 3abpaHe Haopyxkawa y Handicap
International-y.

TpubuHy je cBojuM usJaraweM oTBopuo Caahan Byuykoruh, roBopehu kao
npodecroHaJHU BOjHU JieMHHep, aJlU U Kao JAUpPeKTHa >XPTBa KaceTHe
MyHuIiHje. OH je Hajipe 06jacHUO MeXaHU3aM JieJIOBatha KaceTHe MYHUIU]je
Y yKa3ao Ha ONACHOCT KOjy OHa CTBapa 3a LIMBUJIHO CTaHOBHUIITBO. Kako je
peKao, KaceTHa MYHHIIMja jeCcTe HECeJeKTUBHO, HEMTPEIIU3HO U HEOA0paMbeHo
y60jHO CpeJiCTBO, KOje ce He MOXKe YCMePUTH Ha eJbeHU BOjHU 1IiuJb. Kao
IpuUMep 3a TO HABEO je MaJ, KaCETHUX 60MOU Ha NMOJpyUje HULIKOT Hacesba
JyBaHuluTe, Koje je 1999. roguHe rpeumkomM noroheHo kaja je rahaH BojHH
aepoJpoM yaasbeH 6,5 KM o TOr Hacesba. ByukoBuh je HaBeo ga oko 90%
YKYIHOT 6poja )KpTaBa KaceTHe MYHHUIlMje YMHe IUBUJIY, OJF KOjUX Cy HajBehu
6poj Aena. OMacHOCT oJ KAaCeTHe MyHHUI[U]je Ce OTJIe/la U Y YNbeHUIIU []a OHA He
y6ujau ocakahyje camo TokOoM Hana/ia, Beh ¥ rojiHaMa HaKoH Tora. 3aocTaJja
HeeKCIJIoJMpaHa KaceTHa MYHHUIMja He NIOCTOjU caMoO y JlaJleKUM 3eM/baMa
nonyT BujeTHama, Jlaoca, ABraHucTaHa, Beh, Ha)XkaJI0CT, U y Hallloj Jip:KaBHU
kao nocseauna HATO 6om6apaoBama. Kao npuMepe 3a To, TOBOPHUK je HABEO

* djordjevics@prafak.ni.ac.rs
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KaceTHe 6oMbe npoHaheHe y ABopUILTY NopoH4He Kyhe y Hacesby Lll/baka, Ha
KpoBy mikoJie "heJse kysa” y Huiry, Ha kpoBy criopTcke xaJie “Yaup”, y miyMmu
ko Kypumymauje, Ha nosbonpuBpeHOM UMawy koJ Ctape [lasoBe uta. OH je
MOJICETHO /1A je 61JIO0 je U paTaTHUX UCXO/A OJ] 3a0CTaJIe KaceTHe MYHHUIH]e, Kao
LITO je cTpaZiake ocobe y BoOhwaKy y Hace/by JlyBaHHUILITE UJIU CMPT JBOjULLe
BPXYHCKUX MUPOTeXHUYApa NPUIHUKOM yninhema TepeHa Ha KonaoHUKY.

Ha kpajy cBor ussarama, Ciiahan ByukoBuh je yka3zao Ha KOPUCTH Koje 6U
Cp6uju noHesio npucTynawe KoHBeHIUjU 0 kKaceTHOj MyHHUIHjuU (KKM). [TomTo
je HeMaJ10 oApyYje Hallle ipKaBe YIPOoKeHO 3a0CTaJIOM KaCeTHOM MYHHUIUjOM
(3a 2,36 kM? je noTBpheHa KoHTaMuHaLMja ¥ ogpeheHo je unmhere, a cyMmma ce
Jla yrpoXkeHa NOBPLUIMHA U3HOCH YakK 6,65 km?), Cp6uju cy noTpe6Ha 3HaYajHa
cpeZcTBa 3ayulihemwe yrpoXKeHUx TepeHa (LieHa yuiihewa KBaJJpaTHOT MeTpa
KOHTaMUHUpaHe Teputopuje Kpehe ce ox 0,8 no 2 eypa). [Ipuctynamwem
KonBenuuju Cp6uja 61 Mor/jia KOpUCTUTU MehyHapoJHe GOHI0BE U TEXHUUKY
Y KaJI]pOBCKY noMoh 3a ynuuhewe KOHTAMUHUPAHUX IOJPYyYja U YHULITABAbE
noctojehux 3asuxa kaceTHUX 60oM6u. [lopesn 6eHedrTa Ha MJAHY JHUYHE
CUTYpHOCTH I'pahaHa, yrihemwe yrpoXKeHHUX MoApydja UMaJio 61 U MO3UTUBHE
eKOHOMCKe edeKTe y 06J1aCTU NOJ/bONPUBpPeEJE, LIyMapcTBa, TYpHU3Ma, peyHe
noBUA6e ... U OHO 1ITO je HAajBaXKHHUje, y HALIOj 3eMJbU OUJIa O OCTBapeHa
MeJIMLUHCKA U COLJUO0JIOIKA 30pUHY TOCT IUPEKTHUX U UHUPEKTHUX )KpTaBa
KaceTHe MyHHUILH]je.

HApyru roBopHuk, npo¢. ap Hebojma PanvyeBuh, npejcraBuo je KpaTak
uctopujat ycBajarba KKM u 1ao cymapaH nprkas lbeHUX HajBaXKHUjUX O/ipei6u.
Ha noueTky U3Jjlaramwa ykasao je Ha pa3Jiore akTyeJu3saluje 3abpaHe KaceTHe
MyHHUIHUje, Mehy KojuMa je moce6HO UCTAKao ynoTpeby KaCETHUX GOMOU Y
Hpaky 2003. u JIubany 2006. ronune. Kako je npo¢. PandeBuh pekao, 360r
NPOTHUBJbEHA BEJUKUX BOJHUX CHJIA U p>KaBa Ipou3Bohaya KaceTHe MyHHUIHje,
HUje npuxBaheHa MHUIMjaTUBA Jla Ce KaceTHa MYHHUIMja 3a6paHU Yy OKBUPY
KoHBeHLlMje 0 KOHBEHIJMOHAJHOM OPYXKjy, IITO je yTULaso Aa HopBeuika
3BaHUYHO N030Be 3anHTepecoBaHe aApxkaBe, MKLIK u peneBantTHe HBO pagu
yCcBajamwa o6aBe3yjyher MHCTPyMeHTa 0 KACETHOj MYHHULIUjU U3BaH TOT OKBHPA.
Taj anTepHaTUBHU NYT (T3B.,npouec u3 Ocsia“) ycnelHo je okoH4YaH y JJabauny
2008.roxuHe, kaja je ycBojeH TekcT KKM, koju je oTBOpeH 3a MOTNHCUBAkbE Y
Ocay kpajeM Te roaude. [I[pod. PauueBuh je ynosnao npucyTHe za je 10 Kpaja
2014. ronvHe KonBeHlyja uMaJsa 89 gp:xaBa yropopHuIia v 27 noTNUCHULA.

HakoH mnojammwema JebuHUIMje KaceTHe MyHUIIMje AaTe Y KoHBeHIHjH,
TFOBOPHUK je aHaJIM31pao OCHOBHe 06aBe3e JipKaBa cajip:kaHe y TOM yroBopy.
3armnoyeo je ca 3a6paHoM ynoTpebe KaceTHe MyHHUIIUje, oGjanimbaBajyhu na
Jp>KaBe YTOBOPHUIIE He CMejy KOPUCTUTH KaceTHY MYHHUIU]Y TOKOM 6UJI0 KOT
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opy’KaHor cykob6a (Kako NpOTHUB JpyrUX yTOBOPHUIA, TAKO U IPOTUB p:KaBa
HeyTrOBOPHULA UJIU HEJJP>)KAaBHUX eHTUTEeTA), a/Jld HU y A06a Mupa (HeMUPHU U
TeH3Uje, BojHe Bexbe U Jip.). [oBopehu o 06aBe3u yHUIITaBawka NocTojehnux
3aJ1Mxa KaceTHe MyHUIHje, IPeL0vHO je [ia Cy Ap:KaBe YTOBOPHHULE Ay KHe Ja
Te 3a/IMXe YHUIITe WITO je npe Moryhe, a HajKkacHHUje y POKY 0J] 0caM rojiMuHa
no ctrynaky KoHBeHIUje Ha cHary 3a Ty ApaBy. Kako je uctakao npod.
PauyeBuh, nouto 3abpaHa 6yayhe ynoTpebe kaceTHe MyHUIUje He peliaBa
CBe LITeTHe XyMaHUTAapHe MocJeivlle Be3aHe 3a 0BO opyKje, KonBeHLyja je
HaMeTHYyJa ¥ 06aBe3y uulihema ¥ yHUIITaBaka eKCNJI03MBHUX OCTAaTaKa paTa
HacTaJUX ynoTpe6oM KaceTHe MyHHULMje. KoHBeHIIHMja Kpajiby OATOBOPHOCT
3ayuinheme U yHUIITaBake OCTaTaKa KaceTHe MyHULIMje HaMehe Jp>KaBU Ha
4YUjOj TEPUTOPHUjHU Ce TH OCTALY HaJla3e, aJlv Ce O pKaBe Koja je Ty MYHULU]Y
yInoTpeb6uJa 3aXxTeBa Ipy:xake NoTpebHe noMmohu. /leo usiarawa o o6aBesama
Jip>KaBa OKOHYaH je MpeJiCTaB/bakbeM MPaBUJIa O MPYKakby NOMOhHU XKpTBaMa
ynoTpebe KaceTHe MyHHULIUje. UCTaKHYTO je ja mopej iuLa Koja cy youjeHa Uau
cy nmpeTpreJa nospeje, KoHBeHI[Uja )XpTBaMa cCMaTpa U MOPOAULEe U 3ajeIHHULIE
TUX 0c06a (T3B. UHAUPEKTHE XPTBe). /lp>)kaBe yroBopHULE UMajy 06aBe3y
Jla KpTBaMa o6e36e/ie MeJUIUHCKY Hery, peXabUuaruTaLUjy U ICUXOJIOUIKY
HNOZPIIKY U Jla OCUTYPajy BUXOBY IpyLITBEHY U EKOHOMCKY UHKJIY3H]Y.

[Ipod. Panvesuh je ykpaTko npescTaBuo U oipesbe KoHBeHIIMje Koje peryauuy
MehyHapoaHy momoh u capajmy. HapouuTo ce 3aapkao Ha 4. 6 y KojeM je
npe/iBUbeHo Aa cBaka AprkaBa yroBOpHUIA MMa MPaBo Ja TPaXku U Aobuje
nomoh, o6janmwapajyhu ga To 3Ha4Yu Jla CBaka JipKaBa yroBOPHHUIIA UMa
HeCIIOPHO NPaBo /1a 3aTPakU CTpaHy noMoh 3a peliaBakbe npobjeMa KaceTHe
MYHHUIHMje, aJId 1a TO HUKAKO He 3HA4YM MOCTOjarbe 0b6aBe3e JAprKaBa UJU
MehyHapoaHUX opraHusalnyja ja TpaxkeHy noMoh npy:xe.

[locnenmwu feo cBor usjaramwa npod. Panyenuh je nocBetuo ogHocy Cpbuje
npema KKM. ToMm npusiukoM je nojaceTuo aa je Cpbuja noaprkaja noyeTHe
WHUIUjaTUBe 3a yCBajalkbe yroBopa o 3abpaHU KaceTHe MYHHUIUje, ajH je
KacHuje uctynua us,0cjo npoueca” v HAje paTuPpUKoBaa HUTU MOTIHUCHIIA
KKM. IIpusukom npotueHe naiu Cpbuja Tpeba Jja mocTaHe CTpaHa yTOBOPHUIA
Te KouBeHnuje, PanueBuh cmaTpa fa ce y 063Up MOpajy y3eTH XyMaHUTAapHH,
bUHaHCUjCKU U BOjJHU YUHUOL M. OH cMaTpa ja XyMaHUTapHU Pa3Ji03U HECTIOPHO
roBoOpe y npuJor npuctynawa KonseHnujy, jep 6u To oneMmoryhusio Cpoujy aa
KOPUCTHU KaceTHY MyHUIU]y Y eBEHTyaJHUM Oy yhrM paTOBUMa, a IO PHUHEJIO
61 1 60/beM 30pUbaBalby HalllMX rpahaHa Koju Ccy )KpTBe KaceTHe MYHHUILHje.
Hu duHaHcHjcKe o6aBe3e Koje JOHOCH YJIaHCTBO y KoHBeHIUjU He 61 TpebaJio
Jla 6yay mpemnpeka 3a NpUCTynawe TOM yroBopy. Mako 64U yHUIITaBame
nocTtojehnx 3a1Mxa KaceTHe MyHUIIMje, uhlihewe 06/1acTH y KOjUMa ce HaJslase
€KCIIJIO3UBHU OCTalM U Npy»Kake NoMohu KpTBaMa 3axTeBaJio oJpeheHe
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duHaHcujcKe U3/jaTKe, Te 06aBe3e yekajy Cpoujy U 6e3 BeHOr NpUCTynamba
Koupenuuju. [lpuctynamem KouBeHnyju Cpbuja 4ak Moke GUTH Ha JJOGHUTKY,
jep 3a 06aB/bame HaBeleHUX aKTUBHOCTH MOXe JoOUTH cTpaHy nomoh. [Ipod.
PauyeBuh je 3ak/byuno na he oanyuyjyhu ¢dakTop KoJ JOHOIIEHA OJJ1yKe
o npuctynawy Cp6uje KoHBEHLMjU OGUTH MpPOLIEHA BOjHUX UMIIJIMKALK]ja
oJipulama o KaceTHe MyHunuje. Tom npuiukoM nenrhe ce BojHa KOPUCT
KOjy HalllUM OpPYy>KaHUM CHarama JJOHOCH TO OPY2Kje, Kao U MOr'yhHOCT Hberose
CYNCTUTYLHje APYTUM CPeJICTBUMA.

Jparana Poguh, gyroroaunimu 60opal; 3a NpaBa 0co6a ca HHBAaJUJUTETOM,
OBOM IPUJIMKOM je UCTaKJia BaXXKHOCT 6pUre o JbyJMMa KojuMa je noTpebHa
noMoh Apyrux ¥ HEONXOJHOCT /la CBAaKHU I0je/JUHAl, pa3yMe bHUX0Be NoTpebe.
3aTo, cMaTpa OHa, HYKHO je YKJIOHUTH bGapujepe y CBUMa Kako 6U JiaKlie
3aje/iHO xuBesiu U pyHKIMoHUcau. OHa je, TaKohe, HCTaKJa Zia cy ocobe ca
MHBaJIUJUTETOM y BeoMa JIOLIEM I10JI0%Kajy jep MHOTH HEMAjy HOBIIA [1a KyTie
noTpebHe JieKoBe, IOCEGHO Yy pypaiHUM NMOApPYyYjuMa Iie uMa caydajeBa Ja
HeMajy MHBaJIU/JCKa KoJiula Beh ce npeBo3e y rpaheBUHCKUM KoMLMMa. Yak
Y KaJla HEKO MMa UHBAJIU/CKA KOJIUIQ, He TOCTOje apXUTEKTOHCKHU MPHUJIa3H,
U Ty JIEXKU MOTEeHLUjasIHa onacHOCT. Ha npuMmep, ja caM npuHybheHa Aa ujgem
YJIMIIOM 3ajeIHO ca CBMM ayToMob6uauMa y caobpahajy. HajoaHasHuja cTBap
KOja MO3Ke Jja ce JiecH jecTe 1a KaMeH4Yrh o/1 ayTOMOGU 1A IOJIETU U [TIOTOJ 1 MEHe
WUJIM 0CO0Y KOoja Me BO3M — peKJia je /lparaHa Koja je npe 15 roguHa 10>KuBeJsa
caobpahajHy Hecpehy 360r Koje je ocTaJia HEMOKpeTHa.

Jparana Poguh je, Takobhe, HarsiacuJja Jia je 3a By yclex U KaJja CBaKo jyTpo
yCTaHe U caMa ce o6y4e, Kao U Jia je pa/i Ha CBOjoj CBECTH, aJlu U HA CBECTH
JPYTUX HEONXO/AaH 3a 60/be Mehyco6HO pasyMeBawe U PyHKIIMOHUCAKE Y
ApyuTBy. 3ajegHo ca CiahanoM ByukoBuheM ucTakJ/ia je HEONXOAHOCT 60Jbe
NPUCTYNA4YHOCTH Y Tpajy 3a 0cobe 3a UHBAJUIUTETOM MOLITO CYy UM MHOTa
MecCTa HeIoCTyINHa, Mehy KojuMa cy U HeKe jaBHe HHCTUTYLHje.

[locneatba Ha TpUOUHM je roBopusia AsiMa A OcTa, MeHallepulia 3aropapama
3abpaHe Haopy»awa y Handicap International-y, Koja ce yyecHUIIMMa TPUOUHE
o6paTuJia NyTeM BUAeo-IWHKA U3 Bpucesa. [lokasyjyhu Mozesie kaceTHUX
60MOH, Y3 MHOLITBO NPpaKTUYHUX IpUMepa o6jacHuUIIa je 3Ha4aj KoHBeHIHje U
6eHeduTe theHe npuMeHe. Ay OcTa je U3HeJs1a pobsieMe ca KojuMa ce Handicap
International cyoyaBa inpoM cBeTa, UcTU4YhU fja HajBehe npenpeke cTBapajy
BeJIMKe BOjHe CHJIe Koje 3apabyjy MHOT0 HOBIIA 0/ TPO/idje KaceTHe MyHHUIIHje.

OHa je OBOM MPHUJIMKOM peKJia /ia je u3HeHahyje mto Cpbuja He MOTIHUCYje
KoHBeHIIHjy, jep 6U Tako MorJia Johu 10 ¢poHJ0Ba KOjU 6U joj TOMOTJIH Ja
OYHCTH CBOjy TEPUTOPHjy OF OBOT ,3J1a“, a U [ja Zle0 HOBIIA U3 MehyHapOJHUX
¢$oH/I0Ba UCKOPHUCTHU 3a pelllaBawe NpobjieMa JUPEKTHUX U UHJUPEKTHUX
»)KpTaBa KaceTHe MyHULHje.
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Anma A OcTta je cBOje M3Jlarakbe 3aBplIWJia KOHCTAaTallUjoOM [ia je I[UJ/b
KoHBeHI[Uje HeCTaHAK KaceTHe MyHHIMje ca J1Ia 3eMJbe, ajau ga mehy 89
Jp>kaBa yropopHuua HeMa Cp6uje, uako je Handicap International o moyeTKa
npoueca Cp6ujy mpeno3Hao Kao jeAHy o BoZehux ApKaBa y 3abpaHu KaceTHe
MYHHULM]e.
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HUJJEHTHTET IIPECYJE H OIITYKBE™

Ancmpakm: Aymop ce y pady 6a8u jeOHUM 00 HAjCA0HCEHUJUX humarea me-
opuje KpusuyHoz npoyecHoz npasa u cydcke npakce. Hdenmumem npecyde
u onmyscbe npu3/aa3u U3 Haveaa aky3amopHocmu, aau ce tbume makohe
wmumu npaso okpus/beHoz Ha 006paHy. Ca dpyze cmpaxe, doc1edHO cnpo-
g8edeHo, 080 Hayes10 hpedcmas/ba 3HAYAjHO 02paHUYerbe Havesa1d UCTNUHE.
IIpekopauerse onmyxcbe npedcmas.sba dusemy Koja ce yecmo jasssa y jy-
dukamypu, u cmagosu cydo8a, no Mmom nuMarsy, Hecmo cy onpe4Hu. Aymop
no.asu 00 cmasosa meopuje, Hagodehu Hewmo cmapujy meopujy ,,0py2oe”
u ,,0pyeavujez” desa u Hogujy meopujy YurbeHUYHUX cKyhosd. HakoH moea
cy npedcmas/beHU €mMagosu, 3ay3emu y npakcu cydosa Hekadaurse Jy-
2ocsasuje. Aymop 3akswyuyje da je 3a pewasarbe numarba udeHmumema
npecyde u onmyoic6e 00 KpyyujaaHoz 3Havaja 0es10meopHO 0CmMeapusarse
npasa Ha 006paHy, Kao u npemuca 8e3aHocmu cyda UCK/6y4uso YurbeHUY-
HUM @oyHAYycom onmydicbe, He U NPa8HOM K8AAUPUKAYUJOM.

KmyuHe peuu: sezaHocm npecyde onmyxic60M, npekopayerbe onmyxrcoe,
npaso Ha 006paHy, YUHeHUYHA U NPABHA NUMAakrsA.

1. YBoaHe HAalIOMeHe

[IpegMeT KpUBUYHOT NOCTYNKa (KPUBUYHA CTBAp) AleTEPMUHUCAHA je ONTY -
HUM aKTOM oBJlaltheHor Ty»xuona. To je AupeKTHa Noce/jMlla BaXKkeka ONTY K-
HOT HayeJla, 4¥ja je CYIITHUHA y CTapoj JIATUHCKO] MaKCUMU — nemo iudex sine
actore. U3Mehy KpyuBHUHe Ipecy/ie U ONTYK6e Mopa I0CTOjaTH Cy6jeKTUBHHU U
ob6jexkTuBHU uJeHTUTET (KHexeBuh, 1999: 170-179). Cy6jeKTUBHU UJIEHTUTET

* ijvan@prafak.ni.ac.rs

** YnaHak npejcTaB/ba pe3y/TaT paja Ha MPojeKTy «3alTHUTA JbYACKUX U MalbUHCKUX
npaBa y eBpPOIICKOM IIPaBHOM NPOCTOPY», NOJ peAHUM 6pojeM 179046, koju drHaHCHpa
MUHHCTapCTBO 3a HAYKY U TEXHOJIOWKHY pa3Boj Peny6suke Cpbuje.
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3Ha4U Jla ce MpecyAoM MOry o6yXBaTHUTH CaMo JIMLa, Koja Cy 0O3HaYeHa y
ONTY>XHOM akKTy. [I[pu ToMe, HU IpoMeHe y O06JUKY KpuBHUIle (YMUILBA],
HeXaT), Kao HU IpOMeHe Y YyTBpheHOM JONPHUHOCY OKPHUBJ/bEHOT U3BpILIEHY
KPUBHUYHOT Jesa (M3BpIIMJAL], CayYeCHUK, YV YXKEM CMUCJY) He YTHUUY Ha
npoMeHy cy6jeKTHBHOT HJeHTHUTeTa. O6jeKTUBHU HUJEHTUTET O3HauyaBa
MOCTOjalbe MOAYAAPHOCTH U3MeDy UMEeHUYHOT OMMCA ONTYKHOT aKTa U
KpUBHUHE Npecye. Ped je 0 MaTepujasiHOM UJEHTUTETY Npecy/ie U ONTykoe,
KOjU Ce 0OJJHOCH Ha YHMIbeHUYHY OCHOBY, 10K GOpMaJHU UJJEHTUTET HE Mopa
IIOCTOjaTH, jep Cy/, HUje Be3aH NpaBHOM KBasudukanujom Tyxuoua (Iletpuh,
1980: 13). 06jeKTUBHHU UJEHTUTET 3alIPaBO MOCTOjH aKO MOCTOj1 UCTOBETHOCT
O/IIYYHUX YMibeHHULa. [IoTpebHO je 1a IOCTOjU NOKJaNake y NorJely OCHOBHUX
obeJiexkja Koja KOHCTUTYHUILY oApeheHOo KPUBHUYHO J1eJ10, 2 HAPOUUTO ¥ OLHOCY
Ha 3alITUTHU 06jekaT. CylITMHA caMe KpUBUYHE CTBApPHU He CMe OUTH U3MekheHa
Yy OJHOCY Ha ONTYXHU aKT. To 3HA4YU J1a ce Y KPUBUUYHOM IOCTYIKY MOTY
yTBphHUBATH caMO YMH-EHHUILE KOje ce 0JJHOCE Ha KPUBUYHO [1eJ10 U OKPUBJbEHOT,
03HavyeHUX y onTyxHUIM (['apauuh, 2004). Cyx goayiie Moxxe yTBphuBaTu
Y pyre YhHbeHUlle Koje JOPUHOCe CBECTPAHOM U MOTNYHOM pacBeT/berwy
KPUBHUYHOT JleJ1a, a He IPeJICTaB/bajy ejieMeHTe 6uha KOHKPEeTHOT KPUBUYHOT
Jles1a, aJly ¢ [uJ/beM yTBphrUBamwa NpaBHO pejieBaHTHUX YMbeHULA [IpeMeTa
onTy:x6e. CyZ, Takohe, HUje Be3aH NpaBHOM KBaauPUKALMjOM TYKHUOLA, TE je
MO3Ke U3MEHUTH aKO Ha OCHOBY YMHEHUYHOT OIKCa ONTYKHOT aKTa Npou3Jiasu
Jlaje pedy 0 HEKOM APYTOM KPUBUYHOM JIeJ1y ¥ OTHOCY Ha JieJI0 KOje je 03HAYEHO Y
onTy»6u. To 3HauU Jja CyA, 3a pas/UKYy 0J, YN eHUYHOT U€HTUTETA ONTYXHOT
aKTa, HUje orpaHUYeH MPaBHUM UJIEHTUTETOM onTyk6e (Paaysnosuh, 2014: 71).

2. HopMaTuBHa OCHOBA: HAEHTUTET NMpPecyAe U ONTYKGe

3akoHOAaBal, I0CTaBJ/ba jaCHa OrpaHUYeha TBPAHOM Jla Ce pecyZa MOXe
OJJHOCUTH CaMo Ha JIMIle U Ha JieJs1o, Koje je o6yxBaheHO MoJgHeTUM, UJIH Ha
[JIAaBHOM IIpeTpecy U3MelhEeHUM ONTYKHUM aKToM (4saH 420. ctaB 1. 3aKoOHHKA
0 KPUBUYHOM IOCTYTKY'). AKO Ce y TOKY ITOCTYTNKA YTBPAH /1 je OKPUBJbEHU
M3BPUINO APYTO KPUBUYHO JI€J10, 2 HE OHO KOje My Ce ONTY»K00M CTaBJ/ba HA TEPET
oBJlaltheHU TyKHUJ1al y CKJIaAy ca HayesJ oM MyTabU/IMTeTa MMa oBJalthemwe Jja
M3MeHH ONTYKHU aKT. Y ckyajy ca oapeoom us unana 409. cras 1. 3KIl, jaBHu
Ty>XKMWJIall y TOKY IJIaBHOT IIpeTpeca UMa NpaBo Ja NPOIIUPH ONTYKHULY aKo
Oyze yTBpheHO a je OKpUBJ/beHU PaHHUje U3BPLIMO HEKO APYTO KPUBUYHO JIeJI0
Koje HUje 610 060yxBaheHO MPBOOGUTHOM ONTYK60M. Y TOM cJ1y4ajy cyg he 6UTH
Be3aH YMHEHUYHUM OIIMCOM U3 TAKO U3MEHEHOT ONTYXHOT aKTa. AKO Cy/J, He
M3MEeHU ONTY>HU aKT KOjUM he ra ynofo06UuTH yTBphHeHOM YHHeHUYHOM CTaky,

1 «Cun. rmacauk PC», 6p. 72/2011, 101/2011, 121/2012, 32/2013, 45/2013 u 55/2014, y
AasmbeM Tekcty: 3KII.
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cyZ Mopa JoHeTHu ocao6abajyhy npecyay, npumeHoM 4iiaHa 423. Tadyka 2, jep
HUje YTBpheHO a je OKPUBJ/bEHU U3BPIINO KPUBUYHO /I€J10 32 KOje je OITYKeH.

Oppe/i6a 1Mo K0joj jaBHU TY»KUJIall, UMa oBJialiheke /1a Ha IVIABHOM MPeTpecy
VM3MEeHH ONTYXKHHUIY Y TEOPHjHU U IPAKCH je [BOjako TyMadeHa. [Ipema jefHoM
CXBaTamy, Cy0jeKTUBHO CXBaTakbe TYKUOL[A /1A je YHUEeHUYHO CTakbe YTBpheHo
Ha [VIaBHOM IIpeTpecy Jipyradyyvje y o4HOCY Ha YUbEeHUYHHU OIIMC U3 ONTYKHOT
aKTa He Mopa /ia JJoBejie 10 u3MeHe onTykHue.? [Ipema [pyromM cxXBaTamy,
Cy6jeKTHBHO CXBaTame TY>KUOLa /1a je YUHeHUYHO CTakbe Apyraduje y oHoCy
Ha ONTY>X0Y J0BOJbaH je pasJior ja Johe /10 u3MeHe onTyxHor akta.* CMaTpamo
Jla, mpeMa JUKLHUju ofipenbe yaana 409. ctas 1. 3KII, npeMa Kojoj Ty»kuJiali
MO>Ke U3MEHHUTH ONTYKHU aKT ,,aK0 OYeHU /1A je YUHeHUYHO CTakbe Jpyrauuje...”
jennHo Moryhe TyMademe Jia je Cy6jeKTUBAH CTaB TY>KHOIa OJJAy4yjyhu u
JIoBoJbaH. TaKBO TyMaueme y CKJIa/ly je ca Ha4eJ oM My TaOUJIUTeTa KPUBUYHOT
romemba.

AKo ce Ha I/1JaBHOM IpeTpecy YTBPAHU Jia je KPUBHUYHO JleJ10 U3BPILEHO Of,
CTpaHe ApPYTror JiuLa, oBjJalheHy Ty>KUJIal He MOXe MPOIIUPUTH ONTY KOy
y cy6jeKTUBHOM cMucay. OH MOXe 0lyCTaTH 0f, ONTYyXk0e, ycjes 4yera he cyg
JIOHeTH o/16ujajyhy npecy/y, Te HaKOH Tora, noguhu onTyx06y, kojoM he To e
03HAYUTH Kao OKPUBJ/bEHOT. /loHOlLIehe Npecy/ie KOjoM je HapylleH UAeHTUTeT
rn3Mehy npecyze v ONTYKHOT aKTa IpeJiCTaB/ba IpeKopayee onTy:xoe. To je,
yjeZlHo, je/lHa 0/ allCOJIy THO OUTHUX NTOBpeia oJipeiaba KPUBUYHOT IOCTYTIKa
Y IIpe/iCTaB/ba OCHOB 3a U3jaB/bHBame xaJjboe (4n1aH 438. ctas 1. Tauka 9. 3KII).
Y cnydajy Aa cy IpaBHOT Jleka YTBP/AH Jia je Ipecy/loM ONTY»K6a NpeKopadeHa,
Jly’KaH je la yKMHe IPBOCTeNeHy NpecyAy U IpeAAMeT BpaTH Ha IOHOBHO cyheme.

Oz Be3aHOCTH IIpecy/ie ONTYKO60M IIOCTOjU jeJHO 3Ha4ajHO o/icTynamwe. Haume, y
NOCTYIKY IpeMa MaJjloJIeTHUIIMMa OBO NTPaBUJI0 He BaxKU. [lokpeTame NocTynKa
npeMa MaJIoJIETHULIMMA UHUIMPA Ce 3aXTEeBOM 3a MOKpeTalhe MPUIPEMHOT
noctynka. [I[pema 4iaHy 74. ctaB 4. 3aKOHa 0 MaJIOJIETHUM YYHMHHUOLIKMA
KPUBUYHUX JleJla U KPUBUYHONPABHOj 3aLITUTH MaJOJETHUX JULA,* cyay 3a
MaJIoJIETHUKE J1aTo je oBJjialihere fa JoHece 011Ky Ha OCHOBY UUHEHUYHOT
cTamba, yTBpheHor Ha rJIaBHOM npeTpecy, 6e3 0631Mpa Ha MPeAJIOr® jaBHOT
TyKHuoLa. Be3aHOCT cy/ia 3a MaJIoJIeTHUKE 33 YUEbeHUYHY OCHOBY UHUIIUjaIHOT
aKTa jaBHOT TY>KHOLA y NOCTYIIKY IIpeMa MaJIoJIeTHUIIMMA peJlaTUBU30BaHa

2 Opnyka BpxoBHor cyga XpBaTtcke Kok. 2112/77.

3 Opnyka BpxoBHor cyza Makenonuje, Kxx 6p. 48/86.

4 «Cua.rnacHuk PC», 6p. 85/2005, (y fa/beM TekcTy: 3M).
5

Y nocTynky npemMa MaJsioJIETHULMMA, yMECTO ONTYKHOT aKkTa GUrypupajy npeJJior 3a
U3pHIabe BACIUTHUX Mepa U IPe/IJIOT 3a KaXKibhaBake MaJoJleTHUKA. [lokpeTamwe NoCTyI-
Ka IpeMa MaJIoJIeETHUIMMa HHUIIMPA Ce 3aXTEBOM 32 IOKpeTake NPUIPEMHOT MOCTYIIKa.
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je M30CTaHKOM IpeLu3upaka nocebHe dopme, Tj. ejleMeHaTa 0OaBe3He
caZp:KHHe 3aXTeBa 3a MOKpeTame NPUIIPEMHOT NMOCTYIKa. Y TEOPUjU ce Kao
jenHo of Moryhux peliewha HaBO/MJ1a aHaJIOTHja ca 3aXTeBOM 3a CIIpoBohemwme
uctpare (Knexesuh, 2010: 192) npeaJsiaramkeM Jla 3aXTeB 3a NOKpeTame
NpUNPEMHOT NIOCTYNKa Tpeba Jja caip>Ku eJleMeHTe KOju Cy 61K TPONUCcaHU
3a MHUIMjaJIHU aKT TY>KHOI|Aa y PEJOBHOM KPUBUYHOM MOCTYIKY. YBohewmeM
Ty>XUJayKe HCTpare 3aXTeB 3a MIOKpeTakbe UCTpare He NOCTOjU BUIIIE KA0
MHUIMjaJIHU ONTY>KHU aKT, Te HEMa MeCTa IpaBJ/betby aHAJIOTH]je ca BbUM. Y
TEOpUjH je 3aCTyNJ/beHO U CXBaTame Jla 3aXTeB 3a [IOKpeTakbe NPUIPEMHOT
NOCTYIKa peMa MaJjoJeTHUIIMMA He Tpeba Ja caJip>KU HU YHbeHUYHU OIHC,
HU NpaBHY KBasupukauujy. OBaj cTaB ce apryMeHTYje U30CTaHKOM ob6aBe3e
CyJa a 0 MOKpeTamwy NIPUIIPEMHOT IIOCTYIIKA JAoHece GpopMaHy OJJIYKY, Kao
Y peJjlaTUBU3allMjoM BE3aHOCTH Npecyje onTyx60M (XupjaH, Cunrep, 1987:
401-402).

CaHaBe/leHUM CXBaTambeM Ce He MOXKeMO carsiacuTH. be3 0631pa Ha HeBE3aHOCT
Cy/ia3a YHbeHUYHY N0JJIOTy ONTYk6e, y UHUIMjaTHOM aKTY jaBHOT Ty>KHoLa
MOpajy MOCTOjaTH YNIbEHUIIE KOje MMPeCTaB/bajy eeMeHTe 6uha KpUuBUYHOT
JleJla, a MaJIoJIETHUKY Ce CTaBJbajy Ha TepeT. U3 BbUX je n3Be/eH 3aK/bydakK
jaBHOT TYKUOLA O IOCTOjalby OCHOBA CYMHb€, Ha OCHOBY 4era jaBHU Ty KHUJIalj
ynyhyje 3axTeB cyAy /ia IOKpeHe NOCTYNaK IpeMa MaJIoJIeTHUKY. Y CYIPOTHOM,
WHUIUjAJIHA aKT jaBHOT TY>KHOI|a, 6€3 YHIbeHUYHOT OIKCa U INpaBHe
kBasuuKanuje, 61o 61 3axmee caMo y HOMUHAJHOM CMUCJY, 0K Y CYIITHHCKOM
CMUCJIY He OU ca/ip:Kao Taj KpyLMjaJHU eJIEMEHT 110 KoMe ce oZipehyjy onTyKHu
aKTU. 360T Tora cMaTpaMo Jja 3aXTeB 3a [IOKpeTawe NPUIPEMHOT NOCTYIKa
Tpeba Jja caApKU YHEeHUYHU ONKC U IPaBHY KBaJaudUKaLujy, Kao UITO je TO
NPOMNKMCAHO 3a IPe/AJIOT 3a U3pHLlakbe CaHKIUje (,0NKC M 3aKOHCKHY Ha3uB Jies1a”,
yJaH 69. ctaB 2. 3M).

3. Teopujcka cxBaTama 0 HAEHTUTETY Npecyje U ONTykK6e

[luTamwe UJEHTUTETA ONTYK0€e U Ipecyze NpeAcTaB/ba jeJHO O/, HajCJI0KEHUJUX
NUTaka KPUBUYHOT MOCTYIIKA, 3a TEOPH]jY, aJIU U 3a CYACKY npakcy. [Ipema
CTapujeM TEOPHUjCKOM CXBaTamwy UJEHTUTET NOCTOjH aKO Ce IpecyZa 0JHOCH Ha
ucTtu dozahaj us npowsocmu. [lpecyia ce Mopa OJHOCUTH Ha /1eJ10 U3 ONITYKHULLE,
M OHa Ce JJOHOCHU Ha TeMeJby UMHbeHUIIA, YTBPHEHUX Ha IJIaBHOM NpeTpecy
(Bbpkuh, 2004). Ha ocHOBY TOT cXBaTaka Cy/i MOKe MPecy1oM 06y XBaTUTH CBe
pajme u3Bplewa (KoJ NpoAyKeHOT KpUBUYHOT JieJia), hako HUCy ooyxsahene
onTty»6oM. Takobe, MoxKe ce mpecygUTH 3a JOBPLIEHO KPUBUYHO JeJ0, 6e3
0063H1pa LITO je OKPUBJbEHU ONTY>KEH 3a MOKY11aj. U3MeHe UMbeHUYHOT onuca
ONTY>KHOT aKTa MOTY UNU U y KOPUCT U HA LITETY OKPUBJbEHOT, 3aBUCHO O]
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oHoOra uto 6yZie yTBpheHo Ha riiaBHOM npeTpecy. OBo cXBaTake je 3aCHOBaHO
Ha HaveJly MaTepujajiHe UCTHHE.

Yke cxBaTame UJEHTHUTETA Ipecy/ie U ONTYK0e, JOMUHAHTHO Y TEOPUjHU O,
Jpyre nojoBrHe 20. BeKa, 3aCHOBAHO je Ha /0CJeJHOM CIpoBohemy Havyesna
aKy3aTopHoCTH. [I[pemMa npucTasuiama yer cxBaTakba, ICTOBETHOCT NTOCTOjU
aKo je npeAMeT npecyje dpykuuje des10 y OLHOCY Ha ONTYXKOY, a He MOCTOjU
akKo je ped o dpyeom feny. llpema Teopujy, AeJio je pyKUHje aKo je y CYIUTUHHU
0cTaJIo UcTO. U3MeHe ce MOT'Yy KpeTaTH Y OIICery Jpyror BU/ia KPUBUYHOT JieJia.
[IpuMepa pajy, Tellka TeJleCHA MOBPeJia U JlaKa TeJleCHA MOBPe/ia, TEIIKO
yO6UCTBO U yOUCTBO, pa3b0jHUILITBO U Kpaha npecTaB/bajy ApyK4Hja Jesa
(F'py6uma, 1960: 601-618). To nogpa3zymMeBa MOTyhHOCT U3MeHa y MOIJIEAY
HEeKUX OKOJIHOCTHU IO/ KOjHUMa je J1eJ10 U3BPIIEeHO, Kao UITO CY MecTo, BpeMe,
CpeJICTBO U3BpIIeha, YKOJTUKO TO HUCY eJleMeHTH 6Mha caMor KpUBUYHOT JieJIa.
He npejcTaB/ba Npekopaueme ONTYK6e HU aKo je y IpecyAu ONTyx6a caMo
npeny3upaHa, Ujiu JoJ4aTHO KOHKPETHU30BaHa, UJIH aKo je yTBpheHo Ja je ped
o Aeay y ctuuajy. [lputomMm, feso Koje je o6yxBaheHo npecysoM He cMe GUTHU
TeXe 10 OKpUBJbeHOT. CyIPOTHO, CY/Jl MOXe Ipecy/y 3aCHOBATHU Ha 6J1axKeM,
JpyK4UjeM ey, y OAHOCY Ha YHEbeHUYHU ONUC U3 ONTYKHOT aKTa. AKO HUje
JIOKa3aHO MOCTOjabe HeKe KBaJIUPUKATOPHE OKOJTHOCTH, MOXKE Ce TPECYAUTH
3a OCHOBHHU 06JIMK, YMECTO 3a KBaJUPUKOBAHU 06JIMK KPUBUYHOT Jiesa. cTo
ce 0JTHOCH Ha YTBpheHy JIaKIIy NOCJeIUIY, UJIU 32 Mathbl U3HOC TPUOABJ/bEHE
HMOBUHCKe KopucTH (bajoBuh, 2013: 204).

HaBeseHe u3MeHe He MNpeACTaBJ/bajy IpeKopaderwme OMNTY:KOe ako He
npejcTaB/bajy dpy20 KpUBUYHO Aesio. O ApyroMm JeJsy je ped ako ce OHO
CYLITUHCKM pas3JjHKyje o AeJa Koje ce OKpUBJ/bEHOM CTaBJ/ba Ha TEPET, Ha
npuMep noMoh yYMHUOILY HAKOH U3BPIIEHOT KPUBUYHOT JieJ1a U [ipKakbe OIojHe
npore.° [lpuToM, peKkopadere ONTYK6€e MOCTOjU, 6e3 063upa Ja Jiv je pey o
JIaKLIeM WJIM TeXkeM KPUBUYHOM Jiesy. YKa KoHLenuuja ¢paBopusyje Hayesa0
ONTYy>k6€e Ha yIITPO alcoJly THOT BaXKeka HaueJia UCTUHE.

Y3Ke U IMpe cXBaTake Be3aHOCTHU IIpecy/ie ONTYK60M [j0J1a3U [10 U3paxKaja y
yHopeJHOM MIPaBy. Je/JHO O/ HAjyKUX CXBaTama 3aCTYIJ/bEHO je Y MPOLLeCHOM
3akoHy Utanuje. [Ipema ofpe161 13 daaHa 477, Apyro jeJio NOCTOjU U Kaja
CYJ YTBPAY YN EHUILE, KOje IPellu31pajy onTyK0y, NONy T CpeJiCTBa, HAYMHA,
MecTa UJIM BpeMeHa U3Bpllewka KpUBUYHOT esa. Ha Jpyroj cTpany, HeMadyku
NpOLEeCHU KOJIEKC yCBaja HajIIM Py KoHLlenLujy. [IpegMeT npecyie Moxe 6UTH
KPHUBHUYHO [IeJI0 U3 ONTYKHUIe, OHAKO KaKoO je yTBpheHo n3BohewmeM Jokasa
Ha IJIaBHOM npeTpecy (4J1aH 264. ctaB 1). U3 HaBesieHe ofjpesibe npousiasu
Ja je mogudUKalUja YNEbEHUYHOT OMMCa U3 ONTYXKHOI akTa Moryha u y

6 Pemewe BpxoBHor cyza Cp6uje, Kxx.1 1267/05 ox 3. 11. 2005.
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norJjeAy oAJyYHUX YMHEHUIIA, HE3aBUCHO 0J] TOTA [|a JIM je TO OBOJbHHj€e MO
okpuBsbeHor (Pfeiffer, 2002: 700).

Y HOBHjOj NpOLIECHO] TEOPHjH II0jaBUJIA Ce TeOpUja YNbEeHUYHUX CKYIIOBa
(Majuh, 2011: 85-105). OBa Teopwuja npejAcTaB/ba HAjpUTHAHHje TYMadyeke
BEe3aHOCTH Ipecyze onTyk60M. TyKual y Y4 eHUIHOM OTIKCY ONMTYKHOT aKTa
NO0CTaBJ/ba YHbEHUYHU CKYI KOjU y TpecyZd Mopa OCTaTH UCTU. YNHeHUYHHU
CKYII ONTY>6€e CacTOju ce U3 MOJICKYIIOBa Koje YhHe 06eJiexja 6uha KpUBUYHOT
Jles1a, 3aTUM KBaJUbUKATOPHEe U NPUBUJIEryjyhe OKOJHOCTH, Kao U OCTaJU
eJIeMEeHTH, MOMYT BpeMeHa, MecTa, 3aTUM CPEeACTBO KOjUM je U3BPIIEHO
KpUBUYHO JeJio. Moaudukainuje ejsieMeHaTa KoOju 4uHe obesiexje 6uha
KPHUBHYHOT JieJsia cy MoTyhe caMo ako Mpe/ICTaB/bajy YKy KaTeropujy (oAcKy1),
y OJJHOCY Ha YHH-€HUYHHU CKYII U3 ONITYKHOT aKTa.” i3MeHe cy, Takohe, Moryhe,
aKO IpPecTaBJ/bajy YMalbelhe HACTyIlesie Tocaeulle U3BplIeha KPUBUYHOT
JleJia, Io KBaHTUTeTY. [Ipema oBoM npuHuuny Moryhe cy mogudukanuje y
CTeneHy KpUBHLe. YPauyH/bUBOCT Ce MOXKe, Y TPeCcyAy, 3aMEHUTH CMakbeHOM
ypauyHJ/buBOLINY, a AUPEKTHU yMUIL/bAj EBeHTYaJIHUM YMHUIl/bajeM. HacynpoT
TOMe, eBeHTyaJJIHU YMUI/baj U3 ONTYKOe HUje Moryhe 3aMeHUTU CBECHUM
HeXaTOM y NpecyAH, jep HUCY y OJHOCY CKyIla Y MOJCKYINa, Beh JeJMMHUYHO
VKPIITEHU CKyNnoBU. KBasnpHUKaTOPHE OKOJHOCTU U3 ONTYXKGOe CyJ MOXKe
M30CTaBUTH, UM UX YMAbUTU 10 KBAHTUTETY, aJIU He MOKe J10/laBaTH, HUTHU
MewaTH jeJiHe, APYTrUM KBaJUPHUKATOPHUM OKOJIHOCTUMA. [IpuBuieryjyhe
OKOJIHOCTH, IIpeMa 0BOj TeOPHUjH, CYJ MOKe JJ0JaBaTH, MaKo HUCY HaBeJleHe
y ONTY?KHOM aKTy. Moaudukaimje cy, Takohe, moryhe 1o nuTamy oCTaJIUX
ejleMeHaTa, 0Ny T BpeMeHa, MecTa U Cpe/ICTBa.

Cyn, npemMa OBOM CXBaTaky, Takohe MOKe OKPUBJ/bEHOT OCYJUTH 3a JIaKlle
KPUBUYHO JieJ10, 06yxBaheHO YMHbeHUYHUM OMMCOM M3 ONTYXKOe, ako je To
yTBpheHO Ha ry1aBHOM IipeTpecy. CynpoTHO HUje Moryhe, Te ce YuHbeHUYHU
CKYIl U3 ONTY>HOI aKTa He CMe NPOLINPHUBATH Ha LITETY OKPUBJ/bEHOT aKO
Ty>XHJall He U3MEHU UJIU JIONYHU ONTY>XHU aKT. Passivuka usmehy Teopuje
KOja paBM pasJ/iuKy usMeby ApyKuujer u Apyror jeJia U OBe TEOPHUje cacToju
ce y MOTYhHOCTH JloNyHe YUk EeHUYHOT ONKMCca ONTY:k0€, aKo TO He J0BOAU /10
Jlpyraydje npaBHe KBasupukanuje. To 61 61/1a NUTamka BPeJHOCTH OJly3eTe
CTBapu WJM M3HOCA NprubGaB/beHe UMOBHUHCKE KOPUCTH. JloK cy, IpeMa IpBOj
TeopHju TakBe MoJuHKalUje Moryhe, Teopyja YMbeHUYHUX CKYIIOBA UX HE
JIONYUITA, jep NpeACcTaB/bajy NpeKopayehe YNbeHUUHOT CKyIa ONTYyXK6e.

CMaTpaMo Jja TeopHja YNHEHUYHUX CKYNOBa Ha CyBHIle PUTHAAH HAYUH
nocTtaBJ/ba MOryhHOCTH MogudUKalLMja ONTYx0e. AKO ce TOKOM JJOKa3HOT

7 Tunuyad npumep je ogHo usMebhy Temke kpahe u kpabe, jep ce y cBakoj Telkoj kpahu
ca/ip>Ke CBU eJleMeHTH Kpabe.
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MOCTYTKA U3HOC MPUGaB/beHE UMOBUHCKE KOPUCTH YTBP/AU y U3HOCY KOjU
ce pasJiuKyje o/ ©3HOCA HaBeJIeHOT Y ONTYXXHOM aKTy, TUME He J|0J1a3U Ji0
npeKopayewa onTtyxbe. Jlo Tora 64 jeAUHO MOTJIO JONU aKO GU TUME JieJi0
JI06UJI0 KBaJMPUKOBAHU OGJIMK, YMECTO OCHOBHOT, T€ CAMUM THM, TEXY
npaBHY KBaJuHUKAIU]y [0 OKpUBJbEHOT. UcTO ce ogHOCH Ha Apyre Moryhe
MoaudUKalMje MOCaeUIEe U3BPIIeHha KPUBUYHOT JieJia. Teopuja UMb eHUYHUX
CKYTIOBa He JIONYIITA YNbeHNYHEe Mo udUKalMje U3BaH CKyna e pUHUCAHOT
ONTYKO60M, IITO MpeJICTaB/ba MPEBUCOKY OpaHy yTBphHUBamba UCTHHE Y
KPUBUYHOM NOCTYnKy. CTOora ce y morjiely YulbeHUYHUX MOoAUPUKaALHja
HPUKJAakbaMo TEOPHUjHU APYTOT U APYyKUHjer Jesia. U3MeHe Y Y4 beHUUHOM OMHUCY
M3 ONTYKHOT aKTa cy Moryhe cBe 10K He JJOBO/I€e /10 APYTOT JieJia, Kao U /10 TeXe
npaBHe KBaJIMpHUKaIlUje 10 OKPUBJbEHOT.

4. [Ipekopayeme ONTYkKO6e Y CYyACKOj MpaKCH

Y npakcu cyzpoBa cy ce UCKpUCTaJIUCAJle CATyalihje Koje MpencTaB/bajy
IpeKopayere ONTYx06€e, U cCaMUM THUM, GUTHY [TOBpeay oJipefaba KpUBUYHOT
noctynka (Majuh, 2011: 85-105). Cyg he npekopaduuTu npeMeT ONTYXG6e
aKO OKpPHUBJbEHOTI OCY/JM 32 KPUBUYHO JleJI0 YMjH je UHAWBU/YAJIHU U TPYIIHU
3alITUTHU O00jeKT Pas3JIMYUT OJi KPUBUYHOT Jesia Koje je nedUHHCAHO
YUbEHUYHUM OIIMCOM OINTYXXHOr aKTa. [[pumepa pazy, ako je OKpUBJ/bEHU
yMeCTO YOUCTBA y MOKy1Iajy ocyheH 3a n3a3uBambe onuTe onacHocTu. Koj
KPHUBHUYHOT JleJ1a YOUCTBA je TPYIHU 3alITUTHU 06jeKT >KMBOT U TeJI0 YOBEKA,
a nojeJUHAYHU KMBOT YOBEKA, 3a Pa3JIMKy O[] ONLITE CUTYPHOCTHU JbYJU U
MMOBHHE, OJJHOCHO CUTYPHOCTH YOBeKa MU MMOBHHE KOJ, KDUBUYHOTI JeJa
M3a3MBarbe OMIITE ONACHOCTH. UAEHTUTET mpecy/ie U ONTYKO0e je MpeKopadeH
aKo je OKpUBJbeHU O0CyheH 3a KpUBUYHO Jie/10 M3a3MBakbe ONLITE OMACHOCTH,
a 61O je ONTY’KeH 3a M3a3UBarbe HAlMOHAJIHE, paCHE U BepCKe MPXIbe U
HeTpIe/bMBOCTU CTOra LITO OBA JBa KPUBHUYHA JleJ1a UMajy pa3/IMuUT 3alUTUTHU
00jeKT.?

[Ipekopauemwe npeaMeTra onTyxbe je Mmoryhe M y caydajy ako je rpynHu
3alUTUTHU 06jeKT UCTH, aJIU Ce pas/rKyje UHAUBU/YAJTHU 3alUTUTHU 00jeKT.
[IpeMa jyAivKaTypHu XpBaTCKUX CYZ0Ba, aKO Ce OKPUBJbEHOM CTaBJba Ha TEpPET
M3BpLIEHe KPUBUYHOT JieJia pa3b0jHULITBO, a OTJIallleH je KpUBUM 32 KPUBUYHO
JleJI0 HaCUJIHUYKO NOHallake, JOLLJIO je 10 TOBpeJie U eHTUTeTa Ipecyse
U onTyx6e. Mako je rpynHU 3alITUTHU 06jeKT OBUX JieJa, npeMa KasHeHOM
3aKOHYy XpBaTCKe, jaBHU peJi M IpaBHU caobpahaj, UHAUBU/YaJIHHU 3alUTUTHU
006jeKT je y MpBOM CJIy4ajy »KHUBOT, TeJIO U UMOBHUHA, a Y APYTOM CJAy4ajy

8 Pememe AnenanuoHor cyaay beorpagy, Kx. 1. 6p. 149/12 o, 8. 2. 2012.
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cnokojctBo rpabana.’ [lpakca cyoBa y XpBaTCKoj HeMa jeIUHCTBEHHU CTaB Y
cJIy4ajy ONMTYKeka 3a KpUBUYHO JIeJI0 TelllKe TeJiecHe MoBpe/ie a npecyherba
3a KPUBHUYHO /IeJI0 YYECTBOBaha y TYUH. Je/laH CTaB je /1a YYeCTBOBaKE y TYUU
pe/icTaB/ba HeOipeheHo HaHOIIIE e TeJIeCHE TTIOBPe/Ie Y CYGjeKTUBHOM CMHUCITY,
Te He 6U MOCTOjaJIo IpeKopadere onTyx6e.l’ CynpoTaH cTaB je /jla y 0BOM
cJiy4ajy MoCTOju Npekopaveme.!!

Y nojeAMHUM cJy4yajeBUMa Ce IpeKopavyere ONTYK0e o6passiake MPUMeHOM
TeOpHjCKOTr KOHIenTa ,Apyror gesa“. Cya je mpekopayuo ONTYXKOY ako je
OKPUBJbEHOT KOjH je 6M0 ONTYKeH 32 KPUBUYHO /[€JI0 TOMONY yYUHHUOILY TOCJIe
M3BPILEHOI KPUBUYHOT Jles1a OCYA MO0 3a HeoBJlallNeHo JpKakbe ONOjHUX JIpOora,
jep je pey o apyrom jgeny.'? Cyacka npakca ,ApyruM jaeioM” cMaTpa U3MeHY
6JlaHKeTHe HOPMe, Ha KO0jy ce Ty»KuJial 103Bao0 y ONTY>KHOM aKTy APYroM
6JlaHKEeTHOM HOPMOM, noce6HO Ko/J moBpeae caobpahajuux nponwuca.l® Jlo
IpeKkopayera onTy:x6e, Takohe, Moxe Aohu Ka/ CyJ M3MeHU 06JIMK KPUBHLLE, 3a
KOjH Ce ONTY>K60M TepeTH OKPUBJ/bEHH, aKO TaKBa MOAUPHUKALIMja U/ie HA IITETY
OKpUBJbeHOT. To 61 61JI0 TperHayehe eBeHTYaJ HOT YMUILI/baja U3 ONTYKHOT
aKTa y AUPEKTHU YMUIL/bA], y Ipecyau cyaa. CympoTHO, IpernHauemhe 06IHKa
KpHUBUIIE U3 TeXer Yy JIaKLIM 06JIMK He NpeJiCTaB/ba IpeKopadyerme ONTyxoe.
CX0IHO TOME, ONTY>k0a HUje MpeKopavyeHa TUMeE IITO je Y MPecyau HaBeleHO
Jla je OKpUMBJbEHU KPUBUYHO JleJI0 Hellpy»Kakba MOMOhY U3BPILIMO U3 HeXaTa,
HMaKo je Y ONTY>KHUILY CTajaJIo [1a je pedy 0 YyMULL/bajHOM U3BpLIEHhY KPUBUYHOT
Jena.'* AKo cy1 ocyiv OKpUBJbEHOT 3a TeXKe KPUBUYHO JIeJI0 O/l OHOT'A KOje My
ce ONTY>X00M CTaBJbaJIO HA TEPET, Z10J1a3U 10 IOBpeJie UAEHTUTETA pecy/ie
U onTy»6e. Ha npuMep, ako je yMecTO TelllKe TeJieCHe IOBPeJie, 3a KOjy je
OKPHUBJbEHH ONTYKeEH, 0CyheH 3a KPUBUYHO JiesI0 YOUCTBO ¥ MoKyuajy. [Ipu
TOMe, pey je 0 TeXXeM KPUBUYHOM /JleJly aKO0 CyJ, Y Ipecy y YHece HeKy UNHbeHULY
KOja pe/icTaB/ba KBATUPHUKATOPHY OKOJIHOCT, T€ 360T TOTa /IeJI0 [TOCTaje TeXe.
[Ipowminpere YMHbeHUYHOT OllKCca ONTYk6e y cy6jeKTUBHOM CMUCJIY, TAKO /1A je
KPHUBHUYHO /1eJI0 Pa360jHUIITBO HU3BPIIEHO 0OJ CTPaHe TPU, yMeCTO JBa JIUIIA,
npeJcTaB/ba IOBpeAy UAEHTUTETA [Ipecy/ie U ONTYx6e, cTora ITo Ha Taj HAYMH
neJsio no6uja KBaanpuKoBaHU 0OJIHK. 1°

9 Opayka BCX, Kxk-624/88 oz 8. 11. 1989. roguHe.

10 Opayxa BCPX, U Kxk-593/95 ox 27.9. 1995.

11 Opnyka BCX, Kx-315/89 ox 6. 12. 1990.

12 Pememe BpxoBaor cyzna Cp6uje, Kxx. 1 1267/05 o 3. 11. 2005.
13 Pememe BpxoBHor cysna Cp6uje, Kxx. 1 555/06 og 28. 12. 2006.
14 Tlpecyna Bpxosnor Cyzna Cp6uje, Kxx. 1 950/08 oz 22. 5. 2008.

15 Ilpecyna BpxoBHor cyza Cp6uje, Kxx. 1940/02, 01 7. 10. 2003.

274



W. Wnuh | cTp. 267-281

[lo nuTamy 06J1MKa cay4yeCHULITBA, IpaKca HeMa jeJUHCTBEHU CTaB.
Y peny cyfcke nmpakce je 3ay3eT CTaB Jia Ce OKPUBJbEHU KOjH je ONTYKeH 3a
M3BpIlIEeHe KPUBUYHOT JleJla MOXKe OTJIaCHTH KPUBHUM 3a nomarame.'® Takas
CTaB Ce TeMeJ/bU Ha CXBaTamwy Ja je cCayyeCHUIITBO y y>KeM CMUCJY JIaKIIU
06J/IMK ydeliha y u3Bpllely KPUBUYHOr Jlesia of, (ca)u3BpLIMJIAIITBA.
Jpyraduvje cxBaTamwe KOje HaJa3uMo y CyZICKOj IPAaKCH je Jja ce OKPUBJbEHU
MO3Ke OIJIAaCUTHU KPUBUM 3a (ca)U3BpLIMJIALITBO, 6€3 063Mpa LITO je ONTYXKeH
3a cay4eCHHUIITBO, y 61JI0 KoM 06J1uKYy.!” [Ipakca cysioBa CTOjU Ha CTAHOBULITY
Jla je ped 0 npeKopayery ONTYy>Kbe aKo je OKPUBJ/bEHU OIJIallleH KPUBUM 3a
CBPLIEHO KPUBHUYHO /IeJI0, 2 GHO je ONTYKeH 3a [MOKYIIaj U3BpLIeHha KPUBUIHOT
nena.t®

HekOH3WCTEHTHOCT CyJCKe Ipakce J0Ja3u [0 Hu3pakaja MO NUTamky
MoaudHUKalMja HEKUX CIOPEeJHUX eJleMeHaTa KpUBUYHOT JieJia, IOy T MeCTa,
WJIM BpeMeHa. Y HeKUM cJly4yajeBUMa je yTBpheHO mpeKopayerme ONTYyxo0e
THUMe LITO je CyJ, U3BMEeHUO BpeMe HM3BplIemha KPUBUYHOT JieJia y 0JHOCY Ha
ONTYKHU MpeJJIor,' [oK y pyruM o/JIyKaMa MpeKopadermhe ONTyxKo0e HUje
yTBpheHo, nako je y npecy 1 U3MelheHO BpeMe U MeCTO U3BPILEeHha KPUBUYHOT
Jlesia y olHOCy Ha onTyHHUIY.?° Cy/icKa paKca HeMa jeINHCTBEH CTaB HU MO
NMUTaby U3MeHa HEKUX CIIOpeJHUX eJleMeHaTa, Kao ITO Cy KOJUYWHA UJIU
BpeJHOCT ouITeheHUX WJIK 0/1y3€TUX CTBApH.?! UIeHTUTET Npecy/ie U ONTYx6e
MOCTOjU KaJa je CyJ, OKPUBJbEHOT OrJIaCUO KPUBUM LITO je a0 CBOje BO3UJIO
Ha yIpaBJbake JJPYyTroM JUIY Koje je 6UJI0 MoJ yTUIAjeM aJIKOX0J1a, a 6UOo je
ONTY’KEH Jia je caM M3a3Bao caobpahajHy He3roJy ynpaB/bajyhul MOTOPHUM
BO3UWJIOM MO/, /€jCTBOM aJjikoxoJsia.”? [I[pernHadewe HaMepe (npubaB/bakbe
NPOTHUBIPAaBHE UMOBHUHCKEe KOPHUCTH 3a cebe U CAONTY’KeHe), ca KOjoM je
OKPHMBJ/bEHU IIpe/ly3e0 paJlby M3BpLIema KPUBHUYHOT Jiesla U3 ONTYXKHOT
aKTa, y HaMepH Jja ce IpH6aBU UMOBUHCKA KOPUCT 3a MPABHO JIMIIE, Y TPECYA U
Takohe mpeMa cTaBy Cy/CKe IMpaKce MpeJCcTaB/ba MPeKOpademhe ONTyxo0e.?

16 Ilpecyna Oxpy>xHor cygay beorpany, Kx. 374/05, ox 7. 3. 2005.

17 Tlpecyna BpxosHor cyzna Cp6uje, K33.20/02, o1 12. 11. 2003.

18 Ilpecygza [IpBor onmtuHCKOT cyaay beorpagy, K. 6p. 859/06, o 6. 6. 2006.
19 Peweme Buer npuBpefHor cyaa, [Ikx. 768/99 og 17. 2. 2000.

20 IIpecyna BpxosHor cyzna Cp6uje, Kx. 1-607/04/1 05 9. 9. 2004.

21 Tlpecypna BpxoBHor cyna Cp6uje, Kx. 2346/03, o1 21. 6. 2004.

22 http://www.google.rs/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&ved=0CCQ
QFjAB&url=http%3A%2F%2Fwww.okruznisud-bl.com%2Fdownload%Z2Fstrucni-
radovi%?2Fkrivicno-prekrsajno%Z2FIdentitet-presude-i-optuzbe.doc&ei=izSyV]T0KoeCz
APA64HoCg&usg=AFQjCNEdzSP5]_QkKeuB6EVKNLbC_[IK68g&bvm=bv.83339334,d.bGQ
(mpeyseTo: 10.01.2015.rogune).

23 Ilpecypna BpxosHor cyaa XpBaTcke 6p. 1 K2K-386/00 - 3.
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Hajzaz, 10 npekopadera onTyK0e 10J1a3H aKO je CyJ Y IPeCYAH A04a0 3HAYajHY
KPUMHHAJHY KOJUYUHY, YUME je U3MEHUO CYHITUHY YUHEHUYHOT OIUCa U3
OTNTYKHOT aKTa. AKO je CyJj U30CTAaBHO YHHEHUIIE KOje IPe/ICTaB/bajy eJleMeHTe
6uha KpUBUYHOT JieJia MpoHeBepe (pUCBajabe MOKPETHUX CTBApU Koje cy
NoBepeHe OKPUBJ/HEHOM Y CJAYKOHU), a 010 YHHLEHHUIIE KOje MpeiCTaB/bajy
esieMeHTe 6uha KPUBUYHOT JleJla HECABECHOT pajia y CayK0u (MPONylITakmhe
JY?>KHOT Ha/i30pa), IpeKopavuo je onTyx6y.*

5. CuTyanMje y KojumMa ipeMa jyAMKaTypU HeMa NpeKopadyewha ONnTyx6e

W3 npakce cyfoBa, Ha pyroj CTpaHU, MOTY ce KJacuQUKOBATH NOjeJUHHU
cJIy4ajeBH Y KOjMa HeMa IOBpe/ie UIeHTUTeTa Ipecy/e ¥ onTyx6e. Hajuemhe je
ped o 6s1ax0j KBaMpukaLuju. Hema nospesie nieHTUTETa Ipecy/ie U ONTYxk0e
aKo je OKpUBJbeHU OocyheH 3a yOUCTBO, HACYNIPOT ONTY>KOU 3a yOHUCTBO U3
6e3063upHe ocBeTe.”” OnTyx6a HUje MpeKopayeHa aKo CyJj OKPUBJbEHOT OIJIacCH
KPHMBUM 3a 6J1ae KPUBUYHO JIeJI0 Y 0AHOCY Ha ONTYK0Y. [leJo je KBalnPHUKOBAHO
no 6J1a>keM 3aKOHY, aKo je yMeCTO pa360jHUILTBA [jeJl0 KBaJUQHUKOBAHO Kao
u3Hyza.?® Jlo noBpesie UAEHTUTETA NIPeCcyZe U oNnTyxk6e, Takohe, He JoBOLU
JleTa/bHUjU OIHUC paJikbe M3BpIIeHha KPUBHUYHOI JieJIda, Kao U mocJjeuua
HacTaJsux no omwreheHor.?”” To He yTUYe Ha PaBHY OLeHY JeJa, Beh cayxu
yTBphHBaby KpHUBHUIE OKPHUBJ/bEHOT U KOPUCTHU Ce NPUJIHUKOM OJMepaBamba
Ka3He. Hu n3ocTaB/bambe noje JUHUX, HEOUTHUX YHbEHUIIA KOje HUCY ZloKa3aHe
Ha rJIaBHOM IIpeTpecy He J0BOJH [0 IpeKopadema ONTYK6e aKo je fies10 0cTaIo
UCTO0.? Y HEeKHM OZIJIyKaMa CyZ0Ba UCTHYE Ce 1a HeMa IpeKopayera ONTyx6e
aKo je cy/y IpecyAu Apyradvje 03Ha4Mo y3pok caobpahajHe He3roze y ofHOCY
Ha ONTY>XHU aKT.?’ Jlo HCTOT 3aKJ/byyKa CyJCKa IpaKca je Jolijia Kaja je cy[
y Ipecy/1 HaBeo JpyTy, aJTePpHATUBHO NIPONMCAaHY pa/ilby U3BpIlIeHha UCTOT
KpUBUYHOT fieJia.>”

24 Tlpecyna VSRH, KZ-27/97 od 4. 5. 1999. rogune.
25 Ilpecypa Oxpy»xHor cyaay bawanyuu, 6poj K-16/03 oz 27. 10. 2008.
26 Ilpecypa BpxosHor cyzaa Cpbuje, Kxx. 1 621/05 oz 6. 9. 2005.

27 Tlpecyna YetBpTor onmtuHCcKor cyzaa y beorpaay K.828/01 oz 3.6.2003 u Ilpecyza
BpxoBHor cyzna Cp6uje, Kx. 1 2236/03 o 4. 2. 2004.

28 Ilpecyna Okpy:xHor cyaay bawasyiu, 6poj 011-0-Kx-K-07-000015 of 29. 8. 2007. Y
KOHKPETHOM CJIY4ajy je CyJi ©30CTaBHUO U3 YNHEHUYHOT ONIMCAa KPUBUYHOT JleJla HaCUJbe
y OPOUIIN YN HEHHUIE /1A je OKPUBJbeHHU OlTeheHy YXBaTHO 3a PYKY, U3rypao u3 Kyhe u
yJapyo jeIaHNy T OTBOPEHUM /IJIAaHOM.

29 Ilpecypna Okpy»xHor cyaay beorpany Kx. 529/05 ox 9. 3. 2005.
30 Ipecypa ipyror onmtuHcKor cynay beorpagy K. 1261/02 op 12. 9. 2006.
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CacBUM ompaB/aHoO, Cy/ACKa NMpaKca je Ha CTAaHOBUINTY Jla HeMa IOBpeie
H/IEHTUTETA Npecy/ie U ONTYKOe aKo Cy y NIpecy iy o/ilaTe YhbeHHlle Koje
yKasyjy Zia je OKpUBJbeHHU U3BPIINO KPUBHUYHO [I€JI0 Y TPEKOpaderhy HYKHe
on6paHe.’! HaucToM Kypcy je cTaB pakce /ia HeMa IpeKopayerba ONTYK6e ako
je YMHEHUYHO CTakbe YI006/beHO Y J1eJTY KOjU Ce OJHOCH Ha ICUXUYKO CTakbe
OKPHUBJbEHOT y BpeMe U3BpIlekha KPUBUYHOT Jlesia.’? YecT ciyuaj y npakcu
npe/icTaB/ba CUTYallMja KaJla Ha OCHOBY YHIbEHHUIA, YTBPhHEHNUX HA IJTaBHOM
npeTpecy, Ipou3sJase eJleMeHTH 6uha KpUBUYHOT JieJia yYeCTBOBakbe ¥ Ty4H,
YMeCTO ONTYXK0€e 32 KpUBUYHO /IeJI0 TeIIKA TeJecHa [T0OBPe/ia, CTOra LITO HUje
Moryhe yTBpJJUTH KO je 0J] y4eCHUKA y Ty4YU HaHeo MoBpe/ie omTeheHom.
CmvHa je cuTyanuja Kaja 6ysie yTBpheH yMHUII/baj [1a ce HAaHeCe TelllKa TeJeCcHa
MoBpe/la YMeCTO YMHUIllJbaja [la Ce JIUIIK KUBOTA, IITO je KOHCTUTYTUBHU
eJIeMeHT KPUBUYHOT ZieJia y6rucTBo.*® Y HaBe/leHa /iBa cJy4aja, pasyMe ce, He
MOCTOjU NpeKopayewe onTyx6e. Hema npekopauerwa ontyx6e HU aKo Cy/
HUje JOHEO OJJIYKY O TPOIIKOBHUMA IOCTYIIKA, jep Ce 0 TOMe MOXKe OJJIYYUTHU
noceGHUM pelllereM. Y MOTJie/ly MMOBUHCKONPABHOT 3aXTeBa HeMa MOBpe/ie
WJIEHTUTETA aKO CyJ HHje pelro 0 0BOM 3aXTeBy omTeheHor, cTora mro cy/,
HeMa o06aBe3y Jia peliaBa o ToMe, Beh omrteheHor MoXke ynyTUTH Ha MapHUILY.
Jlo 6uTHe moBpeJie ofpenada NOCTyNKa J0LIJIO0 61 jeZJHHO y CUTyalujHu aKo
je UMOBUHCKONPABHU 3aXTEB jeIHO 0J] GUTHUX 00eJiexKja KpUBUYHOT JieJsia
(Fapauuh, 2004).

CyJncka mpakca je cTaJla Ha CTAHOBMILTE Jla HeMa [IOBpe/Jie U/leHTUTeTa Ipecy/ie
U ONTY>X6e, y Cy6jeKTUBHOM CMHCJIY, Kajla je HeKO JIMIEe ONTYKEeHOo Ja je
KPHUBHYHO JleJI0 U3BPLINJIO, ¥ CBOjCTBY Cay4yeCHHUKA, a CyZ, I'a OTJIaCl KPUBUM
Kao u3Bplirona.’* YKoJMKo ce nocMaTpa Kao Cy6jeKTUBHU UJIEHTUTET, CTaB
Cy/Aa Moxe 6MTU NPUXBAT/bUB, CTOTrA IITO je JIUIe Koje je oryalieHo KPpUBUM
npeTxoAHO o6yxBaheHO ONTYKHUM aKTOM. Y CYIPOTHOM, aKo ce IpobyeM
nocMaTpa ca o6jeKTHBHE CTpaHe, ped je o Ipekopadewy onTyxb6e. Pagmwa
H3BplIekha KPUBUYHOT JleJ1a KOjy NMpely3uMajy caydyecHUI U (IOACTPEeKaydH,
IoMarauu), CYUITUHCKM Ce pasJiMKyje oJf AeJaTHOCTU KOjy Nmpeay3uMajy
(ca)usBpuinonu. Ctora je, y KOHKPETHOM CJIy4ajy, OKPHUBJ/bEHU OIVIAIIEH
KpPHUBHUM 3a NIpeJly3uMatbe [1eJJaTHOCTU Koja HUje o6yxBaheHa onTy60M, Te

31 Ilpecyna BpxoBHor cyga Cp6uje, Kxx.1 812/04 ox 6. 10. 2004.

32 Ilpecygna OcHoBHor cygay Com6opy 6poj K.1581/12 ox 12. 7. 2013. roavHe U mpecya
Anenanuonor cygay HoBom Caay 6poj Kok. 1-1685/13 o1 12. 7. 2013. roiuiHe. Y KOHKPETHOM
cJayd4ajy, CyJ je y nIpecyZiu HaBeo /ia je OKPHUBJbEHH, Y BpeMe U3Bpllekha KPUBUYHOT JeJa
MOCTYTA0 ¥ CTaly CMakheHe YPauyH/bUBOCTH /10 CTeleHa OUTHOT, ajld He U GUTHO, ycJe[
AJIKOXOJINCAHOCTH.

33 Ilpecysna OxkpyxHor cyaay bamwanyuu, 6poj 011-0-K-07-000 004 ox 22.10.2007.

34 Tlpecypa BpxosHor cyzaa Cp6uje Kok 20/02, 01 12. 11. 2003. roguHe.
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OKPHUBJbEHU HUje NUMao MOTyhHOCT Jja ce o/ TaKBe onTyk6e 6paHu. [loBpx
CBera, IperMHavee cayueCHUIITBA Y CAaU3BPIIUJIALITBO je, HECIIOPHO, TeXa
kBaJMduKaluja, c 063MPOM Ha MPONKCAHE TeXKe CAHKIIMje 3a u3Bpinole. U3
HaBeJIeHOT MPOU3JIa3U /ia je OBaKBe CJy4ajeBe, y IPaKCU CY/0Ba, IOTPeOHO
TYMa4UTH U3 yTIJIa 00jeKTUBHOT, a HE Cy6jeKTUBHOT U/IEHTUTETA.

6. 3aKk/by4yak

BeszaHnouthy npecyze onty:x60M oMmoryhaBa ce 1eJIOTBOPHO OCTBapUBabe paBa
OKPHBJbEHOTI Ha 0/16paHy. Y CyIpoTHOM, IpaBHAa CUTYPHOCT OKPUBJ/bEHOT OH1JIa
641 036MJ/bHO HapylLleHa aKo 61 CyJi UMao MPaBo Jja Meba YNHEHUYHU ONUC U3
onTy:xHor akTa. To 61, Takobhe, mpeicTaB/bajIo TpeKopayere paBuJia ja HeMa
cybemwa 6e3 Tyx0be, Kao U HapylllaBakmbe Haues1a MOHOPYHKIIMOHAJIHOCTH. YIIpaBo
je mpaBo Ha 0/i6paHy KJ/byY pellaBama JHJeMa OKO peKopayera ONTYyx6e.
Jlo npeKopayemwa onTyxk6e J0J1a3U Kajia CyJ, y IpecyAyd U3MEHU YUHEHUYHO
CTame U3 ONTYK6e Ha HA4MH /ia je TUMe NIPaBo /i 0A0paHy 0BE/IEHO yV MU TAbe.
HaBobhemwe y npecy/ii OHUX YHHbeHHUIa Koje 010paHU OKPUBJbEHOT HUCY O6UJIe
npejiodeHe, NpesicTaB/ba, CAMUM THUM, U IpeKopadere onTyxo6e. [[pemMa Tome,
Py6HKOH npekopauerwa onTy»xbe Hasa3u ce u3Melhy npaBa OKPHUBJ/bEHOT Ha
o/16paHy, ca jeiHe CTpaHe, U HayeJsla UCTHHE, ca Jipyre cTpaHe. HeorpaHuveHa
TeXHa 3a UCTUHOM, Y KpUBUYHOM IIOCTYIIKY, Ipe/icTaBJ/ba peJia3ak PybukoHa,
YMMe Ce HapyllaBa OCHOBHO IPaBO OKPUBJbeHOT. [IpU/IMKOM pellaBamma JujieMe
Jla JIY je oNTYy>k0a npekopaydeHa, Tpeba ce Takohe pyKOBOAUTU NPEMHUCOM
Jla je cy/ Be3aH 3a YHIEHUYHY OCHOBY onTy»6e. CBe ITO craja y NpaBHY
kBasuduKaLujy He Bexe cy. Tpeba UMaTH y BUAY [la TY HUje ped UCKJbYUYUBO O
3aKOHCKOM Ha3MBY KPUBUYHOT /ies1a, Beh 1 0 CBUM JJPYTUM KPUBUYHONPABHUM
MHCTUTYTUMa (yMUIL/baj, HEXAT, CAyYeCHUIITBO, OKYIIaj UTA.). PasmMaTpame
npexkopayema onTyx6e, y3uMajyhu y 063up JiBe OCHOBHE YIOPHIIHE TaYKe Ha
KOje CMO CKpEeHYJIY [TaXKiy, YMHOTOMe 61 0J1aKILaJI0 JOHOLeHhe O/IJIYKEe 0 0BOM
NUTAay, KOje MpeACcTaB/ba KAMeH CIOTHUIaba CyACKe mpakce. Ha Taj HauuH 6u
JIOIIJIO 10 YVjeJHaYaBakba Cy/iCKe IIpaKce, LITO [0 CaJia HUje 6MO Cayyaj.
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THE IDENTITY OF JUDGMENT AND INDICTMENT

Summary

The subject matter of criminal proceedings (the criminal subject matter) is deter-
mined by the indictment raised by the authorized prosecutor. This is a direct con-
sequence of the application of the accusation principle, whose essence is embodied
in the old Latin maxim: nemo iudex son actore. The subjective and objective identity
of judgment and indictment must be correlated. The subjective identity means that
the judgment may refer only to the person who has been identified in the indictment.
The objective identity indicates that the factual grounds provided in the indictment
must be identical with the factual grounds specified in the criminal court judgment.
It implies the substantive element (i.e. identical factual grounds) of the judgment
and indictment, whereas the formal element does not have to be present because
the court is not bound by the prosecutor’s legal qualification. The legislator sets
out clear limitations by stipulating that the verdict shall refer only to the person
and to the specific criminal offence which is specified in the submitted indictment
or court-amended indictment modified in the course of trial proceedings (Article
420, paragraph 1 of the CPC). In compliance with the mutatis mutandis principle,
the prosecutor has the authority to modify the indictment in the course of trial if
the defendant is established to have committed a different criminal offence than
the one which he has been charged with.

The question of subjective and objective identity is one of the most complex crimi-
nal procedure issues both in legal theory and in judicial practice. According to an
earlier theoretical conception, identity exists if the judgment is related to the same
past event. The supporters of a narrower (stricto sensu) conception assert that
identity exists if the subject matter of a judgment is a different criminal offense in
relation to the one the defendant has been charged with; hence, identity does not
exist ifthere is another offense. The recent procedural theory has yielded the factual
grounds theory which entails the most rigid interpretation of the judgment and
the indictment correlation. In the statement of facts, the prosecutor lays down the
factual grounds for the_indictment which must remain the same in the judgment.
This link between the judgment and the indictment provides for the effective exer-
cise of the defendant’s right to defense in criminal proceedings. As a matter of fact,
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the right to defense is the key to solving the dilemma about exceeding the scope of
indictment. The scope of indictment may be exceeded if the court alters the facts
contained in the indictment and enters a different set of fact in the judgment, thus
endangering the defendant’s right to defence. In resolving the dilemma whether
the scope of indictment has been exceeded, the governing premise is that the court
is bound by the factual grounds specified in the indictment, but it is not bound by
anything that falls within the scope of legal qualification. Taking into account these
two pivotal points, the author concludes that the examination of the exceeded scope
of indictment would largely facilitate the decision on this procedural issue, which
is a stumbling block in jurisprudence.

Key words: correlation between the indictment and the judgment, exceeded scope
of indictment, right to defence, factual and legal issues.
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Abstract: In the last few years, the Republic of Macedonia has adopted a
number of legislative acts regulating the financial discipline of economic
entities in business relations. One of the most significant new laws is the
Financial Discipline Act. However, there is still a lack of specific and reliable
indicators showing to what extent the economic entities doing business in
the Republic of Macedonia are capable of fulfilling the obligations stipulated
in this Act, which is supposed to establish order in servicing the financial
obligations. We need a clearer picture of the financial condition in Mace-
donian companies and, of course, in the public sector. In this paper, the
author analyzes the legal provisions contained in the Financial Discipline
Act and some other legal solutions, in an effort to give an initial answer to
the following question: Is there an economically justified financial discipli-
ne of business entities in their financial transactions in Macedonia, or is it
just a tendency to establish financial discipline primarily among economic
entities?! On the other hand, we will tackle certain disputable questions
pertaining to the implementation of the Financial Discipline Act and par-
ticularly concerning the degree of compliance of the Macedonian law with
the Directive 2011/7/EU.
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1. Introduction

In the last few years, the Republic of Macedonia has adopted a number of legi-
slative acts regulating the financial discipline of economic entities in business
relations. They are: the 2009 Act amending the Execution Act?; the 2012 Promi-
ssory Note Act?; the Financial Discipline Act?, the Act amending the Promissory
Note Act?, the Act on Extrajudicial settlement®, etc. These acts have primarily
exerted an influence on companies in the Republic of Macedonia but they also
included individuals and the public sector.

Reasons for the adoption the Financial Discipline Act primarily stem from
following the developments in the European Union and the neighboring co-
untries in terms of regulating the delay of execution of financial obligations,
which includes the need to continuously take additional preventive measures
to decrease the negative influence of the economic crisis on the Macedonian
economy. It is a relatively new way of regulating these relations. Namely, the
Directive 2011/7/EU for preventing overdue payments in business transactions
was adopted in the EU as early as 2011. EU Member States transposed the Di-
rective into their national legislations® and some other EU membership aspiring
countries’ followed the example.

In this context, the following questions are justifiable: Does such legislative acti-
vity imply a tendency of establishing financial discipline of economic entities in bu-
siness relations, and especially companies?! What is in fact financial discipline, what
is its objective and can that objective be achieved by adopting the aforementioned
acts? These questions are extremely important and, as such, they deserve to be
answered or atleast discussed in legal circles. At first, the adoption of these legal
solutions was basically justified by the need to improve the financial liquidity
of business subjects (mainly small and medium-size enterprises), especially in

1 Official Gazette of RM, 83/2009; the start of implementation was prolonged by the Act
amending the Execution Act, Official Gazette of RM, 88/2010

Official Gazette of RM, 59/2012
Official Gazette of RM, 187/2013
Official Gazette of RM, 12/2014
Official Gazette of RM, 12/2014

For example, the Republic of Bulgaria adopted amendments of the Commercial Act (source:
J’bp>xaBeH BeCTHUK" 6poii: 20, oT gaTa 28.2.2013 1.).

D U1 AW N

7 The Republic of Serbia adopted the Act on Time Limits for payment of monetary obligations
in commercial transactions (Zakon o rokovima izmirenja nov¢anih obaveza u komercijalnim
transakcijama, Sluzbeni glasnik Republike Srbije, 119/2012).
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times of economic crisis when the access to financing sources is more difficult.
Therefore, by adopting multiple legal decisions, the public authority justifies
its role in terms of creating certain economic and non-economic measures for
reducing the consequences of the economic crisis.

However, there is still a lack of specific and reliable indicators showing to what
extent the economic entities doing business in the Republic of Macedonia are
capable of fulfilling the obligations stipulated in this Act, which is supposed to
establish order in servicing the financial obligations. We need a clearer picture
of the financial condition in Macedonian companies and, of course, in the public
sector. Namely, according to the National Bank of the Republic of Macedonia
(NBRM) reports on financial stability in 2012, a claim in the corporate sector
was charged within approximately 125 days, which is six days longer than in
2011 (National Bank of RM, 2012). In respect of the Financial Discipline Act,
the NBRM report on financial stability in 2013 inter alia stated: “Some of the
enterprises facing insufficient volume of sales, insufficient capacity for creating
operative cash flows or having problems with their solvency might have difficul-
ties adapting to the stipulations of this law” (National Bank of RM, 2013). The
report also stated: “With regard to contractual maturity of corporative sector
debt, long-term indebtedness was the growth carrier in 2013. Such indebted-
ness noted its highest absolute growth in 2013 while decreasing the short-
term indebtedness. The driving force of these movements was the indebtedness
towards non-residents, where besides new long-term debt contracts there was
also a transformation of the short-term ones in long-term instruments. Growth
of this component of exposure is a direct consequence of difficult debt payment
by the domestic enterprises. Considering the long periods of tying up funds and
the modest liquidity of the domestic corporative sector, high rates of growth
of nonfunctional indebtedness present another confirmation of the unequal
allocation of indebtedness of the individual enterprises and for possible over-
indebtedness of part of domestic enterprises and the need for larger steps by
banks for debt restructuring.” In 2013, a corporative sector claim was on average
charged within 125 days®.

We should not forget that the preamble of the Directive 2011/7/EU® underscores
the protection of business subjects, particularly small and medium-sized busi-
ness entities. The protection is twofold: (1) protection of business entities from

8 Itis not clear why the Report on financial stability in the Republic of Macedonia in 2012
states that claims within the corporative sector were charged in 125 days on the average,
while the Report of 2013 states that corporative sector claims in the year 2012 were charged
on the average within 123 days.

9 Directive 2011/7/eu on combating late payment in commercial transactions of 16 February
2011, Official Journal of the European Union L. 48/1
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other business entities, and (2) protection of business entities from public law
entities (Shafranko, 2012, 1231). This means that the Directive does not envisage
situations when a company and a public institution are in a debtor-creditor re-
lationship, where the company appears as a debtor of financial obligation. This
partis partially included in our Financial Discipline Act, which will be subject of
discussion further on in this text. Considering the development of these relations,
we find that the EU provides data on average term limits in which the public
sector subjects fulfill their financial obligations towards the private sector!?;
in Macedonia, there is no such data.

It is worth mentioning that there are difficulties in the implementation of the
Directive 2011/7/EU in EU Member States, too. Namely, according to the survey
of the Association of European Chambers of Commerce and Industry (Euro-
chambers) conducted with regard to financial obligations payment conditions
in the EU public sector, Estonia and Finland are the only members of EU where
public sector subjects successfully pay their debts towards private sector in less
than thirty days. The top countries where public sector is quite late in servicing
their financial obligations are: Italy (170 days), Greece (159 days), Spain (155
days) and Portugal (133 days). In EU, business subjects on average still wait for
61 days to get their money from public bodies.

The process of financial discipline is defined!! as: “determining of timely fulfilling
of financial obligations which comes out of realization of business transactions
among private sector economic operator i.e. among public sector subjects and
private sector subjects for preventing unfulfilling of financial obligations within
agreed terms according to this law.” It can be concluded that this legal definition
coincides with the Directive 2011/7/EU. But, it is very important to understand
whether the new legal solutions, and particularly the Financial Discipline Act,
will achieve the projected objective and anticipated results. In this paper, the
author analyzes the legal provisions contained in the Financial Discipline Actand
some other legal solutions, in an effort to give an initial answer to the following
question: Is there an economically justified tendency of financial discipline of
business entities in business transactions in Macedonia, or is it just a tendency to
establish financial discipline primarily among economic entities?! On the other
hand, we will tackle certain disputable questions pertaining to the implemen-
tation of the Financial Discipline Act and particularly concerning the degree of
compliance of the Macedonian law with the Directive 2011/7/EU.

10 EuroChambres. Late Payment Directive six month on public payments still much too slow.
Downloaded 30.01.2014. http://www.30max.eu/map-of-debtors/

11 Article 1 of Financial Discipline Act, Official Gazette of RM, 187/2013
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The Act amending the Promissory Note Act was in line with the process of finan-
cial discipline which initially stipulated the obligation for mandatory issue of
promissory note in debtor-creditor relationship which created obligations in the
amount of 300.000 denars and more, if legal conditions are met!?. Any breach of
this obligation resulted in infringements as well as criminal liability'3. But, after
harsh criticism towards this legal solution, the obligatory promissory note was
relativised and the initial legal solution was entered into force again. Further
on, the Act on Extrajudicial Settlement stipulated that in case of illiquidity' or
insolvency'®, an economic operator shall not make any payments except those
necessary for its regular operation; it also stipulates the obligation to initiate
a procedure for extrajudicial settlement'®. Any breach of obligations of this Act
is regarded as infringement which implies the economic operator’s liability for
infringement.

2. Disputable issues arising from the
implementation of the Financial Discipline Act

On 27.12.2013, the Assembly of the Republic of Macedonia adopted the Financial
Discipline Act, which entered into force on 1°* May 2014. It is a relatively brief
legal text butitis very important both for “private sector economic operators!’”
and “public sector subjects”® when acting as debtors. In the brief period of its
application, there have already been certain problems in the implementation
of this Act, which were underscored multiple times by the scientific public and
practitioners alike.

First of all, we may pose the following question: “Does the law interfere with the
freedom of regulation of obligatory relations or the so-called “autonomy of will”
(article 3 of the Obligation Relations Act!®)? Namely, trade participants freely
regulate obligatory relations in accordance with the Constitution, laws and good
practices. In accordance with the aforesaid, participants in obligatory relations
freely determine the time of fulfilling their obligations. If the time limit is not

12 Article 1 of the Act amending the Promissory Note Act, Official Gazette of RM, 12/2014
13 Article 17 of the Promissory Note Act or article 274-a of the Criminal Act

14 According to Article 4, there is insolvency when the economic operator is more than 30
days delayed with fulfilling one or more financial obligations.

15 Accordingto Article 5, there is insolvency when economic operator: 1) becomes incapable
of payment, and 2) becomes over-indebted.

16 Article 7 of the Extrajudicial Settlement Act

17 Asdetermined by Article 4, paragraph 1, point 3 of this Act

18 Definition is given in Article 4, paragraph 1, point 2 of this Act
19 Official Gazette of RM, 18/2001
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determined and the purpose of the business operation, the nature of obligation
and other circumstances do not require certain fulfillment term, the creditor can
require immediate obligation fulfillment, and the debtor can require immediate
acceptance of fulfillment by the creditor?’. Anyway, obligation may be fulfilled
before the expiry of the time limit. On the other hand, Articles 5 and 6 of the
Financial Discipline Act provides precise terms for fulfilling financial obligati-
ons. Itis clear that the freedom of regulating obligatory relations is not absolute
but it ranges within certain wider and narrower limits. Yet, those limits should
be determined by the legislator objectively, on the basis of specific conditions
of living in a community, the level of economic development and other criteria
(Chavdar, K1., Chavdar, Ko., 2012, 16). This gives rise to the question concerning
the compliance of the law with the Constitution of the Republic of Macedonia,
especially with Article 55 which guaranties the freedom of market and entre-
preneurship.

In addition, there was a problem interpreting the definition of “business transacti-
on”. Namely, a conclusion cannot be drawn from the definition whether business
transaction is the same as contract, or it is something else. We believe that it
would be proper if business transaction is understood as a set of individual go-
ods deliveries, provision of services and performance of works, which further
implies that every single delivery of individual goods or provision of services
shall be governed by the same terms stipulated by the law.

Additionally, the definition of “business transaction” and other legal provisions
do not determine whether the law will be implemented in situations when one of the
contracting parties is a foreign legal entity. Considering the definitions of terms,
itis clear that this Act does not include situations when one of the business par-
tners is a foreign legal entity or a sole proprietor. The Financial Discipline Act
will be also valid for contracts concluded between a Macedonian and a foreign
subject, if the parties invoke the Macedonian law as an authoritative law for
regulating their relations, i.e. if the specific obligation is to be fulfilled by the
contracting party with residence in Macedonia (Pro Agens, 2014).

One of the provisions which have created issues in practice is Article 5 paragraph
2 of this Act, which enumerates several circumstances when the deadline for
fulfilling the financial obligations starts to be valid. It is also disputable how the
participants in a business transaction will precisely determine when the debtor had
received the invoice or other request for fulfilling a financial obligation. Additionally,
aren’t these rules overlapping? The problem is even more aggravated taking into
consideration the fact that the debtor is not obliged to sign, seal and date the re-
ceipt of invoice?!. Another disputable issue is when the creditor will be considered

20 Article 303 of the Obligation Relations Act of RM., Official Gazette of RM, 18/01
21 Article 53, paragraph 10 of the Act on Value Added Tax, Official Gazette of RM, 44/99
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to have fulfilled the obligation, i.e. delivered the agreed goods, service or work. We
believe that subjects in business transactions (the creditor or the debtor alike)
will have to introduce a more efficient process of issuing and receiving invoi-
ces which is supposed to overlap with the time of delivery of the agreed goods,
services or works. Additionally, for the purpose of determining the moment of
invoice receipt and confirming the goods delivery, service or work, it is advisable
that the invoices be accompanied by delivery notes including the signature or/
and stamp as well as the receipt date. Also, it is also essential to create more
efficient mechanisms for return and correction of disputable invoices or other
financial documents; namely, it should be made obligatory that those documents
are accompanied by a written letter providing notice that they are being retur-
ned and that they do not impose any financial obligation upon the debtor, who
would thus avoid the consequences stipulated in the Financial Discipline Act.

Itis expected that there will be numerous cases in practice where the creditors
will fulfill their obligation ( i.e deliver the agreed goods, service or work) but
they will be overdue in sending the invoice to the debtor who will not be able to
pay the financial obligation within the specific term. In those cases, we believe
that the debtor will have to insist on timely invoice delivery by the creditor.
Also, there will be situations when the invoice date will be have been issued
well before the creditor’s obligation fulfillment date; consequently, it will not
be clear when the debtor has received the invoice and when the creditor has
fulfilled the obligation. The previous situation is even more complicated when
the invoice is even more delayed, i.e. bearing an older date of invoicing, as a re-
sult of which the debtor cannot determine with certainty when the date of the
creditor’s obligation fulfillment. These situations have to be resolved by giving
more latitude to the delivery notes in trade, which have to include the signatu-
re, the delivery date, the receipt of delivery notes and (if possible) appropriate
corrections of invoicing dates.

On the other hand, in cases involving a dispute between parties for
acknowledgment of debt, the provisions of the Financial Discipline Act remain
to be applied under the specific circumstances. This is particularly problema-
tic taking into consideration Article 12 of the Financial Discipline Act, which
stipulates a notification to the Public Revenue Office (PRO) which is entitled to
determine whether the provisions of this Act have been violated by the private
sector economic operator even in cases where the creditor files a suit to the
authorized court or proposal for payment order to a notary. In this context, the
following question arises: How can the PRO determine whether the provisions of
this Act have been violated if the debtor in that payment order procedure complains
against the notary decision by negating the existence of legal grounds and provi-
ding relevant to that effect, in which case it is the court that has the final decision?!
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Probably the most problematic provision by far is the provision in Article 5
paragraph 3 of the FDA, which stipulates a possibility for fulfilling the financi-
al obligation within a term longer than 60 days but not longer than 120 days,
providing that there is an explicit written consent by both parties. Firstly, the
determination of a maximum term for fulfilling the financial obligations is dispu-
table, especially with regard to the fact that the FDA stipulates certain consequ-
ences for the violation of those terms, even though such approach is not typical
for many other countries. Such flexibility is also determined by the Directive
2011/7/EU, which states that member-states will regulate the payment term by
contract?? ensuring that it does not exceed 60 calendar days, unless otherwise
stipulated in the contract and providing that it is not quite unfair towards the
creditor, within the explanation of Article 7% which stipulates unfair contracting
terms and practices. Further on, it is not clear what kind of exceptions would avoid
the consequences stipulated in the Act, i.e. ungrounded payment of fines (on the one
hand) or avoiding of circumvention of transaction creditors (on the other hand).
Thirdly, the meaning of “explicit written consent by both parties” is not specified,
and it is unclear whether it refers to a contract, agreement or something else?! We
believe that justification of these exceptions should be found in the established
trade practice between retailers as well as in the need to preserve contracts in
mutual interest of the contracting parties.

Regarding the explicit written consent, it is most acceptable to conclude con-
tracts or agreements expressing good will by both parties in the business re-
lation and stipulating a term longer than 60 days for financial obligations ful-
fillment. Thereby, it should not be forgotten that contracts for delivery of goods,
for example, are not formal contracts, which means that a mandatory written
form is not prescribed for them in the Obligation Relations Act. Accordingly, it
may be wrongly concluded that the Financial Discipline Act introduces a man-
datory written form for contracts in these relations. Certainly, when agreeing
on the term longer than 60 days for fulfilling financial obligations, it is possible
to accept some form of explicit written consent. The written form of such con-
tracts should be understood only as a way of providing larger legal safety for
contracting parties rather than a legal obligation.

In this part, the following question arises: “Is an explicit written consent necessary
for each individual business transaction (i.e. for every single individual goods deli-
very, provision of service or performance of work), or is it sufficient to provide such
written consent once between the same contracting parties in a business relation?
We believe that it would be an excessive burden on trade if such explicit written
consent was to be provided between the contracting parties for each individual

22 Itrefers to the private sector economic operators.
23 Article 3 (5) of the Directive 2011/7/EU
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business transaction, even though it is in accordance with the definition given
in the FDA. In that context, when the same business subjects have an intention
to agree a term longer than 60 days for fulfilling the financial obligations in a
certain business relation, they are recommended to provide only one written
consent which will cover all individual business transactions arising from their
relation. Still, Article 7 of the FDA should be taken into consideration; in case the
payment term is not determined in the financial transaction or when contracts
include nullity provision regarding payment term, Article 7 provides that the
debtor shall fulfill the financial obligations within 30 days. According to the
aforesaid, if contracting parties have an intention to agree a term longer than
30 days and shorter than 60 days for the fulfillment of financial obligations ful-
fillment, itis advisable to note their will in some written form given the fact that
the 30 days term of payment will otherwise be valid, regardless of the fact that
the subjects had the intention to agree on a 45 days term. Yet, it is still disputable
how to interpret the meaning of determining a time limit in business transaction
as provided in Article 7 of the FDA ! Does it mean that the due payment date (in this
case 30 to 60 days term) can be determined in the invoice or in some “other appro-
priate payment request”? In our opinion, a term longer than 30 days and shorter
than 60 days can be determined in the invoice or “other appropriate payment
request” bearing no obligation to create a written contract, agreement, etc.

Yet, taking into consideration the previously stated reasons, it may be expected
that the application of various written forms for continuation of terms over 60
days will be a frequent practice in the Republic of Macedonia. It is also expec-
ted that debtors will make efforts to prolong the financial obligations payment
within the terms specified in the FDA even though they formerly may have per-
formed their obligations in relatively shorter terms. Generally speaking, it could
be reasonably said that terms for fulfilling financial obligations in a business
relation will depend on the negotiating power of each subject.

Article 6 of the FDA stipulates the terms for fulfillment of financial obligations
when the debtor is a public sector subject. Paragraph 2 of this Article, which is
considered to be problematic, provides that the payment term in multiannual
public procurement contract may be longer than 60 days, but it does not stipu-
late the maximum term for fulfilling the financial obligation. It is unclear why
a financial obligations fulfillment term is not determined in case of multiannual
public procurement contracts, particularly taking into consideration Article 26-a
paragraph 1 of the Public Procurement Act**, which states: “(1) Before initiating
the procedure for concluding multiannual public procurement contract, the con-
tracting body is obliged to plan the assets necessary for their budget realization,
investment program or by financial plan for the respective year.”

24 Official Gazette of RM, 136/2007
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Moreover, Article 8 of the FDA does not clearly determine how the compensation
for delay will be charged when the debtor has a obligation to fulfill the financial
obligation in the amount of 3.000 denars, in what kind of procedure and by what
kind of request?! The payment of this compensation is most likely to be effected
by filing a claim for payment order or lawsuit. Article 9 of the FDA is fully con-
troversial as it is contrary to the Obligation Relations Act. Namely, as the FDA
envisages the payment of certain amount of interest as penalty for the failure to
fulfill financial obligations within the specified term, the origin of the provision
it unclear particularly considering the provision in Article 266, paragraph 1
of the Obligation Relations Act (ORA) which stipulates that: “In addition to the
principal, the Debtor who is overdue in performing his financial obligations is
also obliged to pay a penalty interest.” Additionally, Article 313, paragraph 1 of
the ORA states: “The debtor is in delay if he has not fulfilled the obligation within
the specified term for fulfillment.” (more: Chavdar, KI., Chavdar, Ko., 2012, 6).

Article 12 of the FDA raise the following question, which is particularly dis-
putable in practice: In case the debtor has not fulfilled the financial obligation
within the terms stipulated by this Act, does the private sector economic operator
(creditor) have an obligation to file a lawsuit with a competent court, a proposal
for execution to an executor, or a proposal for payment order to a notary?! At this
point, it should be noted that the FDA does not stipulate a mandatory obligation
for the creditor to file a suit with an competent court, a proposal for execution
to an executor or a proposal for payment order to a notary.

Article 14 of the FDA is especially problematic as it stipulates as follows: “If the
Financial inspection in the public sector and the Public Revenue Office determine
any breach of this Act in the course of their regular or extraordinary control,
they are entitled to initiate an infringement proceeding.” In this context, it must
be clarified that according to this Act only the debtor bears a misdemeanor lia-
bility. However, taking into consideration the previous provision, itis necessary
to emphasize that the supervisory bodies may also initiate a misdemeanor pro-
ceeding against the debtor in cases where they determine during their control
that the debtor has breached the FDA. This provision enables the supervisory
bodies to institute a misdemeanor proceeding in situations when they have
recorded a violation of the FDA, regardless of whether the creditor has filed
a lawsuit with a competent court, a proposal for execution to an executor or a
proposal for payment order to a notary.

As for Article 17 of the FDA, there is a general opinion that the amount of fine is
not correlated either with the amount of the financial obligation or with the size
of the business entity. It is also worth mentioning that fine is prescribed only
in case of not fulfilling the obligations within the terms stipulated in the FDA;
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therefore, if the subject does not perform the obligation within the given term,
itmay resultin initiating a misdemeanor proceeding. This may imply that, given
the absence of a written contract whereby the parties have explicitly expressed
their will to agree on a term longer than 60 days, or when 30 to 60 days term
has not been specifically determined as previously stated, the debtor may bear
misdemeanor liability for exceeding the legal terms governing the fulfillment
of financial obligations.

3. Conclusion

The Financial Discipline Act has been applied since 15* May 2014. During this
short application period, subjects in business transactions have encountered
multiple problems and the negative effects of the FDA application are expected
to be even more prominent in the future. This legislative act must not restrict the
freedom of agreement and, on a larger scale, it must be in compliance with the
content of the Directive 2011/7/EU. Whereas this paper cannot answer all the
questions posed by the application of this Act, there is an obligation to actively
observe its implementation, analyze the effects of the Financial Discipline Act
and, relying on those findings, establish a further approach to this issue.
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Mp Opde I'opéuocku

3AKOHOJABCTBO O CIIPEYABARY KACHOT ITVIARABA Y PENIYBJ/INIH
MAKE/JOHHUJHU U IIPEIIOPYKE 3A JJE/IOBAHRSE IIPUBPE/IHUX CYBJEKATA

Pe3ume

Lus osoz pada je aHasnusza Hosoz 3akoHa o uHaHcujckoj ducyunauHu Peny-
6auke MakedoHuje, koju je cmynuo Ha cHazy 1. maja 2014. 200uHe, u cmeneHa
yckaaheHocmu o8oe 3akoHa ca [lupekmueom 2011/7/EY o chpeuasarby KacHoe
naahara y nocaosHum mpaHcakyujama. Ha ocHogy udeHmugukosaHux
Hedocmaka 0802 3aKOHA, Aymop yKa3yja Ha HeonxodHocm doHowersa 60./bUX
3AKOHCKUX peulersa y OK8Upy HaYUOHA/IHO2 3aKOHOO0A8CMaEa 0 Cnpeyasary KACHo2
naaharea docheaux o6asesa y nocs08HUM mpaHcakyujama. Iloped npumeHe
HOB02 3aKOH00a8CcmMaa KojuM ce pezyauule KacHo naaharbe docneaux obasesa y
NoCc/08HUM MpaHcKayujama, aymop Haz/auasa hompeo6y da ce y pezyaucarby
001U2ayUOHUX 00HOCA CMPAHKAMA 2apaHmyje npuHyun ca1060de do2o8aparsa, mj.
Mako3eaHu npuHyun aymoHomuje goswe. Y Penybauyu MakedoHuju yecmo Hema
0080/6HO p1eKCUBUIHOCMU Y Pe2YAUCAHY POKOBA 3d UCNYHere PUHAHCUJCKUX
o6asesa. [[puHyun aymoHoMuje 80./be y2porcasa ce noKpemarbem nocmynaka o
¢uHaHcujckoj ducyunauHu, ynpKoc YurbeHuyu 0a 0CHOBHU YU/b 0802 3AKOHA HUje
3awmuma cy6jekama us jagHoz cekmopa eeh 3awmuma npuspedHux cybjekama,
Np8eHCcMBeeHo Maaux u cpedrux npedyzeha. Y mom koHmekcmy, Hacmojarse aymopa
da cnposede demas/bHO ucmpaxcugarbe Ha 08y memy je guule He20 onpasdaHo
¢ 063upom da ce padu 0 peaamuB8HO HOBOM HAYUHY Pe2yaAucarea pokosa 3a
ucnyrerbe UHaHCUjCKUX 06agesay noc108HUM MpaHcakyujama, Koju je cadpicaH
Yy 3akoHodascmey Eeponcke yHuje kao Uy HayuoH