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YBoaHa peyu

[lomToBaHU YU TAOIH,

HayuyHu pasoBuU caZp:KaHU y pefOBHOM 6pojy 360pHUKA pajoBa [IpaBHor
dakynrtera y Huwy (79/2018) nokpuBajy LIMPOKY Hay4YHY 06J1aCcT paBa 0/,
MehyHapoAHOT, IPeKo KOMIIapaTUBHOT MIPaBa /10 Y>KUX Hay4YHUX 06J1acTH Koje
ce 6aBe NojeIMHUM Npo6JIeMUMa Y HallMOHAJHOM IPaBHOM MOPeTKY. Y GoKycy
nakwe peJJoBHOT 6poja Hasla3u ce EBponcko KpUBUYHO NPaBO, a jeIHAKO MOXKEMO
MPeNnopy4YUTH Ballloj MaXKU pajioBe ayTopa U3 peruoHa U eBpOINCKUX 3eMaJsba
KOju yKa3yjy Ha pa3/iIMuuTe acleKTe XapMOHH3allMje HallMOHAJIHOT [IpaBa ca
npaBoM EBporncke yHuje. YpehuBayka noJIMTUKA Yacoluca ce HUje poMeHu1a
y norJiely nNoAcTHlaja MJIaJuX UCTpaXkKMBaya, na hemMo y oBoM u y ciefehum
6pojeBMMa HAaCTAaBUTHU Ca 00jaB/bUBameM paJioBa CTyJeHaTa JAOKTOPCKUX
aKaJleMCKUX CTyZHja.

Pefakuuja yacomnuca »xesiu ja UICTaKHe /1A je MHAeKCUPaHOoCT 360pHUKa pajioBa
[IpaBHOr dakynTeTay Huly y passinuynTuMm 6asama nojaTaka, kao mro cy Central
and Eastern European Online Library - CEEOL, HeinOnline 6a3a nogaTtaka, EBSCO
6a3a nogaraka (Legal Source), SCIndex - cpricku iuTaTHU UHAEKC, Directory of
Open Access Journals - DOAJ, nronpuHesia Behoj BUJJbHBOCTH HAyYHUX pajioBa
Y UCTPA’XKMBAYKHUX NIpojeKaTa, Kao 1 Jia je To 3Ha4yajHo noBehaJio 6poj npersie/a,
npey3rMama M HaBoherwa U3BOpa M3 HaLIer Yaconuca y IpOoTeKJ10j FOAUHU.

Y Huuy, HoBem6ap 2018.

Ipog. dp Upena Ilejuh,
2/1a8HU U 002080pHU YpedHUK
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Editor’s Introductory Note

Dear Readers,

The current issue of the scientific journal Collection of Papers of the Law Fac-
ulty, University of NiS (No. 79/2018) comprises scientific papers addressing a
wide range of legal issues in the areas of international law, comparative law and
national law dealing with subject-specific problems in the national legal order.
The focus of attention in this regular issue of the Law Faculty journal is Euro-
pean Criminal Law, but we can equally recommend to your attention the articles
submitted by authors from different countries in the region and European coun-
tries discussing diverse aspects of harmonization of national law with the law of
the European Union. In line with the established editorial policy of encouraging
young researchers and providing incentives for further scientific research, this
issue includes articles submitted by PhD students.

The Editorial staff would like to inform the readership that our scientific journal
Collection of Papers of the Law Faculty, University of Ni$, has been indexed in a
number of Internet databases of scientific books and periodicals, such as: the
Central and Eastern European Online Library (CEEOL), the HeinOnline database,
the EBSCO (Legal Source) database, the SCIndex - the Serbian citation index, and
the Directory of Open Access Journals (DOAJ). A greater visibility of individual
scientific papers and research projects has largely contributed to the significant
increase in the overall number of journal views, downloads and source citations
in the past year, all of which ultimately adds to the credibility of our journal.

Nis, November 2018.

Prof. Irena Peji¢, LL.D.
Editor-in-Chief
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. OPUT'MHAJIHU HAYYHH PA/],
Ap Banda bostcuh doi:10.5937/zrpfni1879015B
HayuHu capadHuk IlpasHoz gpakysimema

YHusepsumem y 3azpeby

/Jp Cawa KHedsceauh, UDK: 341.44(4-672EU)
PedosHu npogpecop llpasHoz pakysamema Pad npumseen: 30.09.2018.
Ynusepsumem y Huuty Paod npuxeahen: 23.10.2018.
/JIp ’Kesoko Hukau,

PedosHu npogecop KpumuHnaaucmuuko-noauyujcke akademuje
Yuusepsumem y beoepady

EBPOIICKH HAJIOI' 3A XANIILIEKLE KAO
MEXAHHU3AM EKCTPAJHULHJE Y MEBYHAPO/JHO]
KPHBHYHOIIPABHOJ] CAPA/IlbH”

Ancmpakm: [Ipedmem pada je Eeponcku Has02 3a xanwerse (y damem
mekcmy: EUN) kao modesn ekcmpaduyuje dpsxcasa yaanuya Eeponcke
YHuje, ycnocmagseeH Ok8upHoM 0d1ykom Beha EY (2002/584/PUP) 00
13. 6. 2002. 0 nocmynky npedaje usmehy dpxcasa uaanuya EY. Y yeodHom
desy pada je dam kpamak ocepm Ha udejy yjedurberoa Eepone nocse 11
ceemckoe pama u ¢ mum y gesu yceajarbe EUN kao cyncmumyma cnope
u HedogosbHO edpukacHe ekcmpaduyuje. LlenmpasHu deo pada cadpacu
U3/1azarbe 0 He2080M NOjMY, A€2UCAAMUBHOM OK8UDY, MAMEPUjAAHUM U
NpoYecHUM NPAasHUM yCA08UMa 3d uzdasarbe U caopicutu. Eeponcku Hanoz
3a xanuwerbe He Modice ce usdamu 3a cea KpusuyHa deaa, eeh camo 3a desaa
HasedeHa y Kamasozy 32. Hauesno deocmpyke Kaxcrhugocmu je yKUHymo
3a nojeduHa mewka kpugu4Ha de/ad, Kao U 3a6paHa uspyversa 8AACmMumMux

vanda.bozic@pravo.hr, knez@prafak.ni.ac.rs, zeljko.nikac@kpa.edu.rs
" This paper was presented at the International Scientific Conference “Law in the context of
addressing the Challenges of the Contemporary World”, held at the Faculty of Law, University
of Ni$, on 13*-14" April 2018.

Pap je u pesynrtat paga Ha [IpojekTy Pazgoj uHcmumyyuoHaaHux kanayumema, cmaHoapoa
u npoyedypa 3a cynpomcmas.barbe 0p2aHu308aHOM KPUMUHAAY U MEPOPU3MY Y YCA08UMA
MmehyHapodHux unmezpayuja, MITHTP PC oz 6p. 179045.

Paj je nucaH y okBUpY notnope XpBaTcKe 3aKJajie 3a 3HAHOCT U 0Z,06peHOr IpojeKTa
noz 6p. 1949. Multidisciplinary Research Cluster on Crime in Transition - Trafficking in Human
Beings, Corruption and Economic Crime.
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dpicas/baHa 3a HeKa UHAHCUjcKa Kpusu4Ha dead. Y 3aK/eyYHOM deay
je ykazano Ha yaoz2y EUN y uzepadru u ¢pyHKyuoHUCary jeduHcmeeHoz2
npasocydHoz npocmopa EY.

KnmyuHe peuu: Esponcku Ha/0e 3a xanuerse, ekcmpaduyuja, MehyHapooHa
Kpusu4HonpasHa capadrea, EY.

1.YBog

[locuse I cBeTCcKOr paTa MehyHapoHa 3ajejHHIIA Ce HallJla NpeJ NUTakbuMa
PEKOHCTPYKIMje W H3rpajitbe MNOpPYIIEeHUX Jp’KaBa, o4yyBamka MHUpa ¥
6y yRHOCTH U MOHOBHOT YCIOCTaBJ/batha HAPYILIEHUX MOJUTHUUYKHUX U IPYTUX
osHoca usMmehy Haposa. CTapu KOHTHUHEHT je 610 nmoce6GHO noroheH paToM U
paTHUM CTpaxoTaMa Ia je mpo6JieM 0OGHOBe TUM Mpe 6MO0 AOCTA CJA0KEHHU]U Y
OJIHOCY Ha OCTaJie ieJIOBe CBeTa.

[IpBYM MHTETrpaTUBHU JOKYMEHT je 6uJa ,llopyka EBponmsbanuMa“ y kojoj cy
WCTAaKHYTHU NPUHLUIIH VjeUbemha, eKOHOMCKE U NIOJINTUYKe UHTerpanuje
Y NpeHollewa JeJia HallMOHAJHOT CyBepeHUTeTa Ha 3ajefHuuy. [lotrom
je 1949. rogqune ocHoBaH CaBeT EBpolle ca u/iejoM NOJUTHUYKE capajibe,
pa3Boja napJiaMeHTapu3Ma, leMOKpaTHje U 3alITUTe JbyACKUX npaBa. [Iponec
HHTerpaluja je HactaB/beH 1951. roguHe YroBopom o ocHUBawy E3 3a yrasm
Y 4eJsIvK, a motoM 1957. roguHe popmupamweM E3 3a aTomcky eHeprujy u EE3
(Fontaine, 1997). [lasbe je 1967. rojuHe NOTNHCAH YTOBOP O 06jeUbaBaby
3ajegHUIla U OCHOBaHa je E3 ca jeAMHCTBEHOM CTPYKTypoM.! Yciaenuso je
yCBajame Je[JUHCTBEHOTr eBpPOICKOr akTa 1987. roquHe, KOjUM je JJOHeKJe
peBUMpPaH OCHUBAYKU JOKYMEHT U HajaBJ/beHe cy pedopMe 3ajegHulie (Hukay,
behuposuh, Kopajnuh, 2013: 75-91).

HajBa)xHUjU HHTerpaTUBHU KOpaK, NOCJe OCHHBAYKOI aKTa, OUJIO je
NoTHUCUBamwe Y2oeopa o cmeaparey EY'y MacTpuxty 1992.rogune. JokyMeHTOM
je npeaBubheHo Aa YHUja MMa He CaMO eKOHOMCKY KOMIIOHEHTY, Beh 3aje AHUUKY
CIIOJbHY U 0e30eJHOCHY IMOJUTHUKY U capajAmy y AOMeHY mpaBocyba u
YHYTpalIbUX I0CJA0Ba. YCTAHOBJ/bEHA je OpraHM3alyja ca mo3HaTa TpU cTy6a
EY koje unHe: a) ekoHOMU]a, 6) cro/bHA NOJUTHUKA U 0Z0paHa U 1) mpaBocyhe
Y YHyTpallbU MOCJA0BU. Y OKBUPY NOCJeLHer CTy6a HaBeJleHa Cy NHTaba
0/l 3ajeJHUYKOT MHTepeca: a3uJi, BU3e, UMHUTpalHje, Cy30Ujarbe TEPOPU3Ma,
OpraHU30BaHOI KpHUMMHHaJA M uJerajHe TProBHHe HApKOTHUIMMa Ha
mehynapoanom HuBoy (l'acmu, Hukay, 2013: 43-107). [lasbe je noTnucaH YroBop

1 http://europa.eu/legislation_summaries/institutional_affairs/treaties/treaties_eec_
en.htm, 20. 8. 2018.
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13 AMcTtepaama 1997. roavHe, Koju jo4aTHO adupMulie 3aje JHUUKY CIIOJbHY
Y 6e36eJHOCHY MOJIUTHUKA, KA0 U capajby V 06/1aCTH YHY TPAIIbUX MOCI0BA
u npaBocyba.? Ciene Yrosop u3 Humne u3 2001. roguHe, Koju je moJicTakao
nebaty o 6yayhHoctu Yuuje® u YroBop us Jiuca6ona u3s 2007. roguHe*, Kojum
je ycBOjeH nakeT aMaH/MaHa Ha PuMcku cnopasyM u Yrosop u3s MacTpuxra.
JInca6oHCKU yroBop je peOPMCKHU IOKYMEHT YHjH je [[UJb jadatbe HHCTUTYIIH]a
Y 1ojeJHOCTaB/be€ NMpoLeAypa 0/Jy4uBamka, HAPOUUTO y Noryieqy 6op6e
IPOTHB TEPOPU3Ma, OPraHU30BAHOT KPUMHUHAJIA U eHepreTcKe 6e36eJHOCTHU
(Bepouia, 2007: 15-32).

Eeponcku Has02 3a xanuwerse u npedajy (eHra. European Arrest Warrant-EAW)
jecTe MexaHU3aM KOjU je YBeJeH Y OKBUPY HOBesia OCHHMBA4YKOT yroBopa U
IpoMeHay 06J1acTH c/1060/e, 6e36eJHOCTH U IpaBJe. Y NUTawy je MexaHU3aM
KOjU je 3aMeHHO TPaJULUOHAJHU U BeoMa CIIOPU MOJeJl eKCTpaJuluje, Kao
BUa MehyHapoaHe KpuBHYHONpaBHe nmoMohu apxkaBa (boxkuh, JlemTaHuH,
Hukauy, 2018: 155-172). EUN umMa 3a 1juJb oJlaKilame U y6p3ame capajimbe y
JYyHKLMjU IpoLecyupama 0CyMbUYEHUX, ONTYXKEHUX WU OCyheHUuX Ju1a
3a KOHKpeTHa KpuBUYHa JAeJsa. Kpajwbu LuJb je 1a 0Ba JiMIja He U3MAaKHY Pyl U
npaB/ie U Jia ce 06e36eau pep, 3aKOHUT U ePpUKacaH KPUBHUUHU MOCTYMAK.

2. JlerucaatuBHu okBup EUN

a) Ipoctop EY kapakTepwuille omniiTa Jubepasarsaluja Koja ce orsena y
MO3HATOj CUHTArMu ,CJI060/JaH MPOTOK JbYAH, poba, ycayra u KanuraJsa“.
[lopen nobpux cTpaHa noBe3uBamwa U 0TBOpeHOCTH EBpore, jaBuiie cy ce u
Jiollle CTpaHe y BUAY 3JI0yNloTpeb6a KpUMUHAJIHUX I'pyna U KpUMHAHaala,
KOjU CY KOPUCTHUJIU NOPO3HE I'paHulle U JAaKIIU TpaH3UT usMehy apxasa. To
je loBeJiO 10 eKcllaH3Huje U TpaHcdepa NojaBHUX 006JIMKA KPUMUHAJIUTETA,
rpylia 4 u3BpIlIMUJala U3 Hepa3BUjeHUX U 3eMaJba y TPAH3UILMjU Ka Pa3BUjeHUM
Jip>kaBaMa. JaBUJIM CY Ce M HOBU [I0jaBHU 00JIMIIM KPUMHUHAJUTETA, MeEDY KojuMa
Cy noce6HO ONIaCHU HEKU BU/I0BU OPraHU30BaHOT KPUMHUHAJIUTETA Kao LITO CY
TProBUHA JbYAMMA, TPTOBUHA JbYICKUM OpPTaHUMa, CeKCyaJsiHa eKCIlJioaTaluja
Jlelle, feuynja nopHorpadwuja, VTK u gp.

Y nusmy ocyjehewa kpUMHHaMalna U OPraHU30BaHUX rpyna Ja U3GerHy
0JICOBOPHOCT3aHeJleJauTI0OeTHY Y Apyre3eMibe, yianune EY cy HajmpeycBojuie
KoneeHyujy o npumeru lllenzeHckoe cnopasyma o hocmeneHoM yKudary KoHmpo.ie
Ha 3ajedHuykum eparuyama (1990). YcnocTaBJ/beH je jeqUHCTBEHU LlleHzeH

2 http://www.eurotreaties.com/amsterdamtreaty.pdf, 21. 8. 2018.
3 http://eur-lex.europa.eu/en/treaties/dat/12001C/pdf/12001C_EN.pdf, 21. 8. 2018.

4 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12007L%2FTXT 22.
8.2018.
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ungopmayuornu cucmem (CUC) ca 6azama nepcoHaJHUX U APYTUX NoAaTaKa 3a
CBa JIMI]a Koja Cy OTlepaTHUBHO U 6e36eHOCHO nHTepecanTHa (Hukay, Cumuh,
2011: 87-102). [lasme cy ycBojeHe KoHseHyuja o nojedHOCmas/6eHoM NOCMynKy
uspyuerba usmehy dpaxcasa yaanuya (1995)° u KonBeH1iyja Koja ce oiHOCH Ha
u3pyueme uaMehy apxkaBa yinanuna (1996),° anu ucte HUCY paTUPHUKOBaHe U
HUCY V¥ IPUMEHHU.

Y cycpert foHomewy EUN npeTxoauau cy ocHuBamwe EBpomnosia 1995. roguHe,
EBponcke npaBocygHe mpexe (EJN) 1998. rogune u Eypojycta 2002. roguHe
(Cumuh, Hukau, 2010: 61-70). UuunupaHo je ocHUBake KaHIienapuje
€BPOICKOr TY>KUJIAlITBa paJju KPUBUYHOT FOlbeHha 3a lpeBape Ha wreTy EY
Y U3BpIllaBake HaJora Koje u3aajy ap:kase 4iaHule (Palmieri, 2005: 37-43).
Jasbe je ycBojeH Tampere nporpam (1997) o mehyco6Hoj capaabu y 06J1aCcTH
npaBocyha v yHy TpallibUX MOCJ0BA’, KOjUM Ce YKUAa TpeTepaHu GpopMain3am
y IpolLeAypU U3pyuema, yop3aBa NOCTYNAK U y3ajaMHO MPU3HAjy OAJyKe Y
KPHUBHUYHONPABHUM CTBapUMa.

6) OKgupHa 00.1yKa 0 e8pONCKOM HAJ/102y 3a Xanwerse U npoyedypu npedaje uamehy
dpxcasa ynanuna 2002/584/PUP je goneTta Ha cegHuiu CaBeta EY 13. 6.
2002. rofMHe ¥ CTyNUIIA je HA npaBHY cHary 1.1.2004.rogune.tY nutamwy je
HajBaXXHUju JierucaaTuBHU okBUp EYH uuju je iusb fa yMawu CTpOry npaBHU
dopmasmzam, 3aMeHH TpaJULJMOHAJHU CUCTEM eKCTpaAuLi1je MoJleJIoM IIpesaje
JIMIA ¥ 0jaya Mehyco6HO oBepeme y 0/JIyKe NPaBOCYJAHUX OpraHa JpaBa.

Y dyHKIUjU TpHUMeHe OBOT UHCTPYMEHTA IPaBOCYAHE capajibe YV IPBU IJ1aH
je ZIoLLJIO HaYe/10 Yy3ajamMHO2 NpU3Hared CyACKUX ofJyKa. /lp:KaBe 4JlaHULe
NOLITYjy OAJIYKE CTPAaHUX CYACKUX MHCTAHL Y, IPUXBATajy UX U U3BPILIABajy
Ha CBOjoj TepuTopuju 6e3 popmMasnsma. Haueso je npuxsaheHo Hajnpe cxojHO
npecyau Cyna EY y npeameTy Cassis de Dijon, a 1oTOM je npyuMeHa MpoliMpeHa
Ha NpaBOCYyAHY capajimwy Y KpUBUYHUM cTBapuMa (Pradel, Cortens, Vermeu-
len, 2009: 607-608). /lasbe je paspabheHo nyTem [Iporpama Mepa 3a npuMeHy

5 http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0]:C:1995:078:FULL:EN:PDF/
,23.8.2018.

6 http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:41996A1023(02):EN:H
TML/, 23.8.2018.

7 http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0]:C:2001:012:0010:0022:EN:P
DF/,25.8.2018. /Programme of measures to implement the principle of mutual recognition
of decisions in criminal matters./

8 Council Framework Decision of 13 June 2002 on the European arrest warrant (EAW) and
the surrender procedures between Member States, Decision 2002/584/JHA, Official Journal
L 190 od 18. 7. 2002. ViSe: internet adresa: http://europa.eu/scadplus/leg/en/lvb/133167.
htm (25. 8. 2018). TekcT OKBUpPHE OJJIyKe HAa UHTEPHET aJipecu: http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=CELEX:32002F0584:EN:HTML (25. 8. 2018).
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HaueJia y3ajaMHor npusHawa (2000) u Xawkor nporpama (2004). [IpasHo je
apTUKYJIUCAHO y 4. 29 YroBopa o EY, kojum ce cTBapa ,ipocTop ca060/1¢e,
6e36e/j0CcTU U IpaBJie” y KojeM He OCTOje rpaHuUlle u3Mehy AprKaBa Y/IaHHUILa,
Beh je[UHCTBEHU NMPOCTOp Tle OJJyKe NPAaBOCYAHHUX OpraHa cja060HO
nupxyaumy (Cule, Hrzina, 2013: 715-750). Y TOM CMUCJIY yCTIOCTaBJ/ba C& 0JHOC
n3Meby (mpaBocyaHUX) opraHa p»KaBa YJaHUIla Koju ce 6a3upa Ha y3ajaMHOM
NOBepeRY Y NOLITOBAaKY CYACKUX (IPaBOCYHUX) OAJIYKa.

Tepopuctuuyku Hanagu of 11. centem6pa 2001. rogune y CA/l 3Ha4yajHO cy
y6p3aJiu ycBajarbe jeJUHCTBEHOT JIETMCJIaTUBHOT OKBHpa ca [[Uu/beM epHUKACHE
IpUMeHe HaueJsa y3ajaMHOI NpU3Hama CYACKUX OJJyKa, H3beraBama
JYTOTPAjHOT MOCTyNKa paTUdUKallHje U MOTEHI[MjaJHUX pe3epPBHU JprKaBa
Ha nojeauHe ofpenbe. Kao pe3syaTaT akTyeJsiHOT cTawa 6e36€JHOCTU U
MIpaBHUX CTABOBA Jip>KaBa 4aHULA YCBOjeHa je OKBHpPHA O/I/1YKa 3a Xalllllemhe
Y npoueaypy npejaje usmeby apxxaBa yaanuna EY kojy cy kacHUje npuxBaTuie
HOBOINIPUMJbEHE JipXKaBe YJlaHULe, y CKJIaAy ca JUHAMUKOM mnpouirpema EY
(2004, 2007, 2013).

g) Cienehu BakaH NMpaBHU U3BOP Yy O0BOj 06JsiacTH je OksupHa odyka 6p.
2009/829/PUP 00 23. 10. 2009. o npumeHu Ha4e/aa y3ajaMHO2 NPU3HAFA HA
Mepe Had3zopa mehy dprcasama uaaHuya EY, kao anTepHaTHBe IpUBPEMEHOM
NPUTBOPY. Y KOHTEKCTY UCNyHhaBakba CTaHAapia U MepuJia us [lorsaBsba 6p.
24 - llpaBaa, cio6oaa u 6e36eqHOCT, mopes; OkBUpHe oz1yKe 0 EUN, moHeTo
je joll HeKOJIMKO BaX>XHUX OKBUPHUX OJI/IyKa KOjUMa Ce peryJuily pa3Ju4uTH
0GJINIM TPAaBOCYZAHE capa/iibe.’

9 OxBupHa oasyka Caseta EY 2003/577/PUP op 22. 7. 2003. o usBpllewy HaJora 3a
ocurypamwe UMOBUHE U Aokasa y EY, OkBupHa ognyka CaBeta EY 2005/214/PUP opn 24.
2.2004. o npyuMeHHU HayeJa y3ajaMHOT NIpU3Halkha HOBYaHUX Ka3HU, OKBUpHA oJJyKa
CaBeTta EY 2006/783/PUP o 6. 10. 2006. 0 nprMeHH HaveJia y3ajaMHOT IPU3Hakha Hajlora
3a oay3uMame, OkBupHa oaJsiyka CaBeta EY 2008/909/PUP op 27. 11. 2008. o npuMeHU
HaueJla y3ajaMHOT IpU3Hamwa Npecyjia y KpUBUYHUM CTBapHMa KojuMa ce U3pU4y Ka3He
3aTBOpaA UJIK MEPE KOje YK/bYUY]jy oAly3uMame cJ1060/1e c Lu/beM u3Bpiuewma y EY, OkBupHa
oasyka CaBeta EY 2008/947/PUP op 27.11. 2008. 0 npuMeHH HaueJia y3ajaMHOT IpU3Haba
npecy/a 1 yCJ0BHUX OCy/ia C [{U/beM Ha/i30pa yCJAOBHUX Mepa U aJlTepHaTUBHUX CaHKI[H]a,
OxBupHa ofayka CaBera EY 2008/978/PUP of 18. 12. 2008. 0 eBpONCKUM HaJsio3UMa
3a npubaB/bame peJMeTa, JOKYMeHTallje U NoAaTakKa 3a Kopuithewe y KpUBUYHUM
noctynuuma, OkBupHa oasyka Caseta EY 2009/299/PUP o 26. 2. 2009. o u3aMeHaMma U
JlollyHaMa OKBUpHUX ojJyka 2002/584/PUP, 2005/214/PUP, 2006/783/PUP, 2008/909/
PUP u 2008/947/PUP pazu jayarwa npolLecHUX MpaBa 0cob6a U MpUMeHe HavyeJsia y3ajaMHOT
NpH3Haka o/lJlyKa JOHEeTUX IOBOJIOM cyhema y 0CyCTBY.
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3.Ilojam u enemenTu EYH

CarsiacHo 4J1. 1 OkBupHe oaayke, EUN je neduHucan kao cydcka 0d1yka oHeTa
y je/IHOj Ap>KaBU YIAaHUIM PaJU Xallllleha y IpeJiaje TpakeHe 0cobe oJ] CTpaHe
Apyre ApKaBe 4JlaHULe paJyd KPUBUYHOI IPOTOHA, U3BpllIekha 3aTBOPCKe
KasHe, IPUTBOPA WJIM Jpyre Mepe 6e36eaHocTH.® HegBocMucieHo je 1a je
EUN npasocyoHa odayka Koja je joHeTa y jeZIHOj /p>KaBU YJIaHHUIIH, TPpU3HATA
o/ ocTtanux 4ynaHula EY u npuMemyje ce y 0JHOCY Ha JIMIie KOje ce IOTpaxyje.

Y norneny caapxuHe (4. 8) norpebHo je a EUN uma cnesehe nodamke: Ha3us
(mpaBocygHor) opraHa uszaaBaona EUN; u3jaBy o IOJUTHYTOj ONTYKHULU U
HaMepH Jia ce JIMLY CyAU; IepCOHaJIHe MoJlaTKe O JIMLY Koje ce MOTpaxyje;
npatehy JOKyMeHTalHjy; NOjeIUHOCTH O KPUBHUYHOM JleJly U CaHKILUjH, Y3
KpaTaK YubeHUYHHU OIHC; IPeCyy, pelliebe UIU IPYTH JOKYMEHT Y OLHOCY
Ha JIMIle U [ieJ10; 3aXTeB 3a 3allJleHy CTBapH Koje Cy NOTeHLUjaJ HHU J0Ka3 U
Cy UMOBHMHA NNPOUCTEKJIA U3 KPUBUYHOT JleJsa, KOju HUCY 06aBe3HH Beh cy
dakyatatuBnu esieMeHTH EUN; ipyre undopmaruje y Beau ca ieJIoM Koje MOT'y
6UTH 0/} 3HaYaja 3a IO3UTUBAH UCX0/ U u3BplLIewe HaJora (['ajun, 2009: 75-78).

[lopen cagpkvHe cTaHJapAu3oBaHa je U gopma EUN pajau nakile npuMeHe
U yjegHAYeHOr MNOCTymama JApKaBa 4YJaHULA. BakaH eJleMeHT 4YUHU
KOpeCNOH/IeHIl1ja ¥ C TUM Y Be3U je3UK KOMYHUKalluje rje ce, mopeJ Cay>K6eHor
je3uka, HaJIoT MOTpakKMolja I0CTaB/ba U HA je3UKY Jip>KaBe U3BpllIeha HaJjlora.

Cnpoeoberse EUN 3acHUBa ce Ha 06aBe3U CBaKe JipKaBe YaHUIE Aa, ToWTyjyhu
HayeJo y3ajaMHOT NpU3Hama U oApesoe OKBHUPHe O/JIYKe, U3BPLIU CBAKHU
npomnucaHo u3aaty akT. Oxpen6ama EUN TpaguiMOHAIHU [T0jaM ,U3pydyere” je
3aMem€eH 0jMOM , lipe/iaja“, Ha KOju Ha4uMH je joll jeJlHOM HCTAaKHY T IPaBOCY/HU
(cyncku) kapaKTep akTa y OAHOCY Ha paHHU]jy Be3y C U3BPLIHOM BJalihy.

[TocTynak npejiaje Tpa>keHoT JIMIIA je leTa/bHUje peryJucaH oapead6aMa o 4.
11 gous. 30, wTO je 3Ha4ajHO Apyraduje y ogHocy Ha KonBeHnujy CaBeta EBpore
0 uspyuemwy u3 1957, Koja je mocTymnak u3pydyerma ocTaBUJa y HaAJIEKHOCT
JpaBa.

4. loctynak umnyjaemeHtanuje EUN

[Toctynak npuMeHe EUN ob6yxBaTa Hajnpe HU3JlaBame aKTa, JOCTaB/bahe
JipKaBU YJIAHUL Y UJIK OCTAJIUM JIp3KaBaMa, IPeKo JOHOIIekha 01y Ke 3aM0oJbeHe
Jip>KaBe YJaHUIlEe U Ha Kpajy peasu3alyjy NocTynKa npejaje Juua.

10 Op. cit. u nap. 8 /European Arrest Warrant Act/.
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H3dasarse akTa je IpBH KOpaK y MOCTYNKY M BeoMa 3HayajaH 3a HCXO[
npoiiecay neyuHu. [locTynak u3iaBama akTa IPeTIOCTaB/ba [ja Cy UCTTY eHe
MaTepujaTHe U IPOLeCHE MPEeTIOCTABKe 32 MOKPeTae U IPUMEHY aKTa.

a) MamepujaaHonpasHe npemnocmaske 3a usjasawe EUN nosiase oz oprasa
Ha/JIeXKHOT 3a U3/jaBatbe akTa. [[paBocyiHU opraH, o npaBuJy cyd, CTBApHO je
Ha/JJIeXXHU opraH 3a usaBawe EUN 1 cBaka Ap:kaBa NOTNUCHUILA 06aBellITaBa
I'enepasiHu cekpeTtapujat EY o fgesierupaHom HallMOHAJHOM IIPAaBOCYZHOM
opraHy. Y 3aBHCHOCTH 0/] YCTaBHUX pelllerwa, YCTPOjcTBa U OpraHusanuje
Jlp>KaBa MOTY OUTH HaJJIeXKHU U IPyTd OPTaHU U TeJla CBaKe 3eMJbe. Y OTJIely
TepuTOpUjasHe BaxxHOCcTH uszatu EUN Baxy Ha TepuTOpUjH CBUX AprKaBa
yjaHuna EVY.

Cumyayujey kojuma ce uszaje EUN cy ciiefehe: a) ucTpara3au3BpLIeHO KpUBUYHO
JleJ10, 6) U3BpIlIeke U3peyeHe Ka3He U B) U3BpLUIEHE OJIJIYKe 0 MPUTBOPY. Y
cJly4ajy ucTpare Jidle HUje 0CyDeHO U y TOKY je IPeTKPUBUYHU NOCTYNaK Y
KojeM ce yTBphyje cTaTyc ocyMmbUUeHOT (U3BpLIMJIall, CAau3BpLIKIall, ToMarady,
NO/ICTpeKay UM OpraHru3aTop). Y Be3u U3BpIleHa Ka3He CY/ICKH MOCTYIaK je
NpaBOCHAXXHO OKOHYaH ocyhyjyhoM npecyzoM U Jidile ce IOTpaxyje jep Huje
JIOCTYIIHO OpraHuMa Jp>KaBe, a Hajuelthe ce Ha/1a3u y 6eKCTBY. Y MorJjeay
M3BpLIeHA 0/JIYKe 0 IPUTBOPY Y MUTaY je NPEeTKPUBUYHU IOCTYIIAK y KOjeM je
JIOHeTa 0/IJIyKa 0 3a/ipKaBakby Y IPUTBOPY, aJY je IMLie HeJOCTYIHO U Haj4yelhe
y 6eKCTBY Ha TepUTOpHUjU Apyre npxkaBe (EAW, art.1, 22 fn).

Y o HOCY Ha TeKUHY U UHKPUMUHALU]jy KpuBU4YHUX fesa EUN ce usgaje y
c/ayvajesuma: a) u3pedyeHe Ka3He 3aTBOpa O YeTHPHU Mecela U JOHETOr
pellema 0 IPUTBOPY Y UCTOM Tpajamy, 6) mpecTyIa 3a Koju je npejBubeHa
MaKcUMaJiHa Ka3Ha 3aTBopa 0/f jelHEe Fo/IMHe U B) Ka/ja je J1eJ1I0 MHKPUMHUHUCAHO
y o6e apxage. [IpegBubeHo je na ycsoBu 3a usgaBawe EUN Mopajy 6utu
HUCIYHEeHU KYMYJAaTUBHO U 6€3 MPaBHUX CMETHH.

Kamausnoe kpusuuHux desa je peuierwe ycBojeHo OkBUpHOM ofsiykoM o EUN, y
KOjeM ce HaBO/le KPUBHUYHA JleJ1a KOja Cy 110 BPCTHU, TEXKUHU U TPUPOJIU BEOMa
omnacHa U lITeTHa 1o uHTepece EY, Ap>kaBa yiaHUIA U BbUXOBe rpabaHe. 360r
TOra Cy 4jaHulle o6aBe3He Jja u3Bpile cBaku KOHKpeTHHU EUN koju ce ogHOCH
Ha KpUBHYHA JleJla U3 OBOT Kopryca, 6e3 u3y3eTKa U 6e3 NOTBp/ie JBOCTPYKe
MHKpUMUHaLUje fea. lofaTHU ycJIoB je Aa je 3anpeheHa MUHUMAaJIHA Ka3Ha
O/l TPY TOJIMHe 3aTBOpaA y ApKaBU KOja Tpaku U3BplIeHe HaJora. YTBpheHa
JIUCTA KPUBUYHUX Jiesla HUje KoHayHa U npeMa OKBUPHOj OJJIyLIU NOCTOjU
MOTryhHOCT U3MeHe U 0Ny He, Ha 0CHOBY U3BellTaja EK 1 HakoH kKoHCyITanuja
ca EBpornickuM napsamenToM (EAW Act, art. 2. par. 3).

Y akTtyennoMm Karasiory eHyMepucaHa Cy YKynHO 32 KpUBHUYHA JeJa 3a
Koja ce usgaje EUN: yyecTBOBame y OpraHM30BaHOj KPUMHUHAJIHOj TPYIIH,
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Tepopu3aM, TPTOBHHA JbY/IMMa, CEKCyaJsIHa eKCIJloaTaluja Jielle U Jeduja
nopHorpaduja, wjerajHa TProBuHa HAapKOTHUIMMa, WJerajiHa TProBHHA
opy»jeM, Kopyniuja, GUHAHCHjCKe TpeBape, Mpakbe HOBIA, GaIcCHUKOBAE
HOBIa, Aiesia VTK, eKoJIOIKY KpUMUHAJ, HeoBJalllleH! ysia3ak U 60paBak y
JIp>KaBH, YOUCTBO, UJlerajHa TPrOBUHA JbYACKHUM OpraHUMa, KH/IHATIOBAkhE,
pacusam u kceHodo6Uja, opyKkaHa MJbauKa, UJierajHa TProBUHa KyJTypPHUM
Jlo6pruMa, o6MaHe W IpeBape, peKeTHpame U HU3HYJle, KpUBOTBOpPEHE U
NHUPATCTBO NPOU3BOAA, pascuPUKOBaA€ aJIMUHUCTPATUBHUX JOKyMeHaTa
Y BUXO0Ba TProBHUHA, pasicuPUKOBame cpejacTaBa niahawa, He3aKOHUTA
TProBHHA XOPMOHCKHUM CyICTaHIlaMa, HeJleraJiHa TProBUHA HYKJIEAPHUM U
pPaZin0aKTUBHUM MaTepHjaIMMa, TPrOBHHA YKPa/leHUM BO3UJINMa, CUJIOBAIbE,
NUPOMaHUja, 3JI0UMHH Y OKBUPY HaasexxkHocTu MKS, He3akoHMTa oTMHIIA
aBMOHA ¥ 6po/ioBa, U caboTaxka (EAW Act).

CTpy4HY 1 JIOTUCTUYKY TOMOh JiprkaBaMa YJaHHUIlaMa MO3Ke Jla Npyxu Eeponcka
npasocydna mpexca (European Justice Network-EJN). Mpexa omoryhaga ga
YJIAHHUIE MOTY /la KOPUCTe KamnaluTeTe TeJEKOMYHUKAaLMOHUX cucTteMa EJN,
WuTepnosia u lllenreHckor nHpopMmaluoHor cuctema (SIS) y peanuzanuju EUN
1y oTHMaJHOM BpeMeHCKoM poky (Hophesuh, 2011: 6-8).

6) [IpoyecHonpasHe npemnocmaske 3a usnaBame EUN oHOCe ce Ha mpone Ay py
M3/laBama, CIpoBohere U KOHTPOJIY U3BPIlIEHha aKTa.

[Ipoueaypa 3a usdasarse EUN npeBuba fja akT u3/iaje HaJJIeXKHU CYJCKU Op2aH
ApkaBe notpaxuona. OduiMjesTHUM KaHaJIMMa HaJIOT Ce IOCTaBJ/ba APXKABHU I/ie
ce MPEeTHOCTAaBJbA /la Ce HAJIa31 TPAXKEHO JIMIle, OJHOCHO OCTAJIMM YJaHUL[aMa
o 3axTeBy notpaxwuoia (SIS uau UaTepnon) (Fajun, 2009: 30).

3aMoJ/beHa AprKaBa je Jy»Ha Ja oMax yxallCU TpaKeHo JIMLe YKOJUKO ce
HaJla3{ Ha ’beHOj TEPUTOPHUJHU U OZpei1 T3B. eKCTPAJULMOHH IPUTBOP. Y TOM
KOHTEKCTY CIIPOBO/IM Ce MpoLeAypa IpoBepa UeHTUTEeTa IPUTBOPEHOT JIMLia
y3 [IpaBHe rapaHTHje y norye y NpaBa Ha 00paHy, o6aBelLITaBamba NIopoJulie
u DKP, meguniacke noMohu u ynoTpebe MaTepwer je3auka, nopes, jeauka
noctynajyhe gp>xxaBe. Opranu 6e36eHOCTU 3aMOJbeHe ip>KaBe NOCTYNajy
110 CyZICKOM HaJIory Apyre Ap)KaBe Ha UCTU Ha4MH Kao Jia ce paju 0 OLJyLH
fomaher cyzia, ofHOCHO HaAJiexKHOT opraHa. [loToM cienu npeaumuHapHo
cac/ywarbe Ha KojeM ce IPUTBOPEHH HajIIpe YII03Haje ca MpaBMMa U o6aBe3aMa
y IOCTYNKY, Kao U u3jamimkaba o cagpuHU EUN. YkosrMko HeMa JJOBOJ/bHO
ejleMeHaTa 3a OJIy4MBambe U OJIYKY, MOKe Ce 3aTPa)KMTHU JONyHa HAJI0Ta 0/
Jip>kaBe u3jaBaona y norsieay ¢opmanHux eiemeHarta (EAW Act, 22 fn).

[nasHo cacaywarbe npej HaJJeXXHUM CyAujoM ob6aBsba Ce y pa3yMHOM
BpeMeHCKOM poKy ca nusbeM npoBepe EUN 3a n3Bpliemwe, Ba/baHOCTH TPaXKeHe
JIONyHe Y [1I0CTOjakha NPaBHUX CMETH U 3a U3BpIIekke. 3aM0J/beHa Jip)KaBa MoXe
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on6uTtu n3Bpuiemne EUN ako nocToje ancosymte cmemrbe Kao IMITO CY aMHECTH]a,
HaueJio ne bis in idem u ronuHe crapoctH (EAW Act, art.3). PesiamueHe cMeTHe CY
dakysTaTBHY OCHOB 3a Heu3BpiuaBamwe EUN 1y oBy rpyny craziajy: HejocTaTak
JIBOCTPYKe KaXKHbUBOCTH, BOheHe KPUBUYHOT MTOCTYIKA y AP>KAaBH U3BpILIEHA
3a UCTO KPUBUYHO [IeJI0, IPaBOCHAXHA Npecya (MogaauTeT ne bis in idem),
3aKOHCKa 3a6paHa KPUBUYHOT rOW-EHa UJIU KaXKihaBakba, IPaBOCHAXKHA 0Cy/a
3a KpuBHUYHO Jiesio (EAW Act, art. 4).

Ha kpajy oBsamheHu cyjuja JoHOCH 00.1yKY, Ha KOjy MOCTOjU PaBo KaJibe.

Cnpoegoberbe u KOHMPO.1a U3BpUIEHA Cy CACTAaBHU eJIEMEHTH poLieca UMIJIeMeH-
tanvje EUN y npakcu. Y mocTynKy 1o U37,laTOM HaJIOT'y He pa3MaTpajy ce J0KasH,
Beh Ipe cBera eJleMeHTH Be3aHU 3a M3/laBakbe HaJlora U II0CTOjakbe yCJI0Ba 3a
n3pydemwe. HajiexxHU CyZICKA OpraH 3aMoOJbeHe pKaBe [IeHU UCITYHbeHOCT
dbopMasHUX esleMeHaTa U TeXHUYKe YHHeHUIle Be3aHe 3a uspyueme. Cyg je
Jly>KaH Jia JloHece OAJIyKy O (He)uspydemwy JuLa y poky of 60 faHa of faHa
xalniema.

YKOJIMKO je yXamlleHo JIULE Ca2/1aCHO Ca U3PYUYEHEM APKaBU NOTPAXKHUOLY,
OH/Ia je Tpole/iypa 3HadyajHO ckpaheHa, a ce o/iJilyKa Mopa JIOHETH Y POKY O/
10 naHa of faBama caryacHocTU. [loToM cyj 3aMoJbeHe ApKaBe o6aBelITaBa
HajJiexxHU opraH usgasaoua EUN, HakoH yera ce yTBphyjy AeTasbu npejaje
JIUIA TOTPAXKUOLLY.

TpomkoBu noctymnka o u3aaroM EUN cy Takohe BakHa cTaBKa y NPUMEHHU. Y
NUTakby Cy U3JaLl1 KOjU Ce OHOCE Ha aHTI'a>KOBaHe IepCOHAJIHUX U TEXHUYKHX
pecypca 3a cupoBobhemwe HaJiora Koju 006yxBaTajy: ollepalyjy Xalllema,
CMellTaj U yyBakbe, 06e36eheme, HCXpaHy, MeIULIUHCKY HETy, MpaBHY NOMON,
crpoBobhemwe U TpaHcdep. Y npakcu EY npuxBaheHo je na mo mpaBuJy cBe
TPOLIKOBE CHOCH Jip>KaBa NOTpakuJal, aJu ofpeheHe TPOLUIKOBE CBAaKaKO
“Ma nocrtynajyha ap:kaBa 1o KoHauHe npejaje snna notpaxuony (EAW Act).

KonTposa uzBpuiewa EUN je nogpo6HuUje peryarcaHa Kjiay3ysaoM Ho. 8 OKBUpHe
0JlJIyKe, IpeMa Kojoj ce npe/iBuha MUHXepeHTHa HaAJIeXKHOCT CY[CKHUX OpraHa.
[Tonasu ce o NpaBHUX CTaHJap/Ja pa3BUjeHUX ApxaBa EY o He3aBUCHOCTU U
cJ10601 CYy10Ba Y OAJIyUMBakY, IITO 3HAYH Jja CY O/IJIyKe TPBOCTENEeHUX Cy/10Ba
npeLMeT KOHTpPOJIe JpyrocTeNeHUX CYJCKUX MHCTAaHL U 3aMOJbeHe ApkKaBe. Y
TOM CMUCJIy CY/ICKa BJIACT je y BeJIMKOj Mepu ocJio6oheHa yTHIlaja IOJUTUUKOT
dakTopa u usepuierbe EUN je HecrmopHo cTBap mpaBocyiHUX opraHa (Palmieri,
2005: 38).

Y dyHKLIUjU cipedaBama 3/10ynoTpe6a y Npakcy yCTaHOBJ/bEHA je KAay3y/1d 0
3abpanu duckpumunayuje (EAW Act, art. 12) kazia 1ocToje pas/iosu 3a CyMmbYy
faje EUN n3zat paju nporoHa Wiy KakiaBama JIMLAa Ha OCHOBY 110J1a, pace,
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peJsiiruje, eTHUYKOT OPEKJIA, HAITMOHAJIHOCTH, je3UKa, OJIUTUYKOT CTaBa UJIU
cekcyaJsiHe opujeHTanuje. [loce6HO ce ykasyje Jia cy ycjeJ, HaBeJJeHUX aKaTa
yIPO’KEHH I10JIOKA] U TpaBa 0co6e y MOCTYIKY NPHUMEHE.

Od6ujarbe uzepuierba EUN MoKe yYMHUTH 3aM0OJbEeHA Ip>KaBa YKOJUKO IIOCTOjU
036us/bHa 60ja3aH jga he TpakaHo Jiuie 6UTH ocyheHO Ha CMPTHY KasHY,
M3JI0’KEHO TOPTYPHU UJIU HEXyMaHUM MOCTYNLHUMa, IOHUKaBajyhoj Ka3HU U
TpeTMaHy. 3aMoJbeHa JipKaBa MOXKe 3aTPaKUTH [0JaTHE TapaHTH]je y IOoTJey
cTaTyca U IpaBa JIMLa, UITO je carJlacHO YHYTpallkbeM MPaBHOM MOPETKY U
YHUBep3aJIHUM eBpOINCKUM cTaHaapauma (byphuh, 2012: 24).

5. Mpo6siemu y noctyKy npumeHne EUN, ocBpT

IIpo6aemu y noctynky npuMeHe EUN y npakcy nocToje oj Kaja je JoHeTa
OKBHUpHA O/IJIYKA, MOCEOHO 0/ ToYeTKa epeKTUBHE NMPUMEHE U CBe /10 JlaHac.
[loyeTak npuMeHe Be3yje ce 3a 2004. roguny, o4 kaja je y lllmanuju yxamniueH
ApxaBsbaHUH llIBe/icke Mo 3aXTeBy UCTe Jp>KaBe, HAKOH 4era je nmpejatT
noTpaxkuony. Y nodetHoM neproZy OKBUpHaA O JIyKa HUje MpaBOBPEeMEHO
MMILJIEMeHTHPaHa y CBUM Jip>KaBaMa yjaHunaMa EY, 1a 61 HaKoH Tora ycjezuao
M3jaBame Bulle xusbaga EUN u no cayx6eHuM npoueHama Herze oko 20%
je ebekaT u3BplIeHma. Y caydyajeBUMa KajJla Tpa)keHa JIMIA J1ajy nNpucmaHak
3a u3pyuerbe OCTyMaK je gocta kKpahu u Tpaje of 14 fo 17 gaHa o npepaje
MOTPaKUOLY, 0K Yy CJy4ajy OACYCTBa CarJlaCHOCTH MOCTYyNaK Nnpejaje Jad1a
Tpaje oz 45 no 48 nana.l!

[ToueTHUM npo6JsieMu 6U/IK Cy Be3aHU 3a JlokyMeHTauujy EUN koja je y jeHOM
6pojy ciydajeBa 6uJia HENMOTNYHA UM HeypeaHa, IIa Cy 3aMoJbeHe JAprKaBe
3axTeBaJle [la ce CIIMCHU yNOTNyHe U ypeJe paju nocrynamwa. Cienehu
(aAMUHUCTPATUBHU) M06JIEM IPESCTAB/bAH CY TPOIIKOBU NOCTYIKA KOjU 110
NpaBUJIy NaZajy Ha TepeT NOTPaXKMOoLa, aJId U 3aMOJbeHe ipKaBe y IepUoLy
o xalllllela [0 Npejaje Jula NoTpa)kuony (UcxpaHa, cMelITaj, o6esdeheme,
Jekapcka nomoh). Hauesio eKOHOMHWYHOCTH CTOra HaJjaxe eQpHUKacHO
NOCTYINakbe, aJ1d He HAa YIITP6 3aKOHUTOT MOCTY KA U TpaBa yxaNlleHor JULa.
[loceban npo6JieM y IpaKcU peJCcTaB/bajy HeTayHe HHPOpMaliMje 0 TpaKeHUM
JIMLIMMa, JIOKalljaMa CKpUBamwa, loMarayMMma M cpeZiCTBUMa Koja KOPHUCTE,
LITO 3HAYajHO OTeKaBa OlepaTUBHO NIOCTYIIake OpraHa 3aMoJbeHe ApaKase. Y
MpaKCH je OUJIO U CJy4yajeBa HepallMoHaJHOT u3jaBama EUN 360r fes1a Mambe
JPpyLITBeHe OIAaCHOCTH U Makber 3Ha4aja, IITOo YKa3yje [ja je NIPUCYTaH U3BeCTaH
ayToMaTtusaM y uszasamwy EUN.

11 Reportfrom the Commission to the European Parliament and the Council, EU Commission,
Brussels, 11. 4. 2011, p. 3.
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[loceban mob6JsieM npejcTaB/ba NOTEHLMjaJIHA noaumudayuja ciydajesa,
OZJHOCHO MOJIMTUYKU MOTHUBHCAHO u3jaBawbe EUN mpoTUB HemoXe/bHUX
auna. Mehytum, cmucao EUN je ga kao cyncTUTYT eKCTpajulLuje Oyje v
MOTNYHOCTHU JEeNOoJUTU30BaH, pacTepeheH cBakor BaHNpaBHOT yTHUIAja U
MOryhux npuTHcaka Ha opraHe y 3eMJbU IOTPAKHUOLY U 3aMOJbEHO] IPKaBH.
C npyre cTpaHe, Moryhu cy u cay4ajeBu NOJUTH3ALUje OJf CTpaHe 3aMOJbeHE
Jip>kaBe KaJja 6e3 Ba/baHOT IPaBHOT pasJiora He noctymna no ypegHoM EUN, kao
ITO je 610 cayyaj ofbujama Upcke ga npea NOTPakUOILy CBOT Jip>KaB/baHUHA
KOjH je mperasyo BO3UJIOM ZiBoje Jele y Mabapckoj (I'ajun, 2009: 82-85).

Juneme y npumenu EUN cy ce jaBuJie MOCEOGHO y cJy4ajeBUMa U3pYy4EHA
g/acmumux dpaicas/baHa, Kao 1ITo je 610 MoMeHy TH cay4aj Upcke. Heke 3eMsbe
Cy OTHIUJIE KOpPaK Ja/be Na Cy yCTAaBHU CYLOBH NPOIJAaCUJIM HEeYCTaBHUM U
HEe3aKOHUTHUM pellewha yrpaheHa y HaI[MOHAJHO 3aKOHOJABCTBO, CXOJHO
OkBUpHOj oaaynu. Y o6pasJiokermUMa HajBUIIMX CYACKUX HWHCTAaHLY
npeoBJsiahyjy apryMeHTH y KOjUMa ce yKa3yje Ha TeMeJbHA yCTaBHA Hadesa
3aKOHUTOCTHU U 3abpaHe U3pydemwa AoMahux ApkaB/baHa CTPAHOj JpKaBu.2

[lojequne npxxaBe ynaHuue EY cy orpaHu4yusie BpeMeHCKO U MaTepHjaIHO
nogpydje npuMene EUN kao Ha nip. YjegumweHo KpasbeBcTBO 1 X0J1aHAM]a, LOK
cy apyre ynanuue ([losbcka, Besruja) npomupusie Katasor KpUBUYHUX feJiay
OJIHOCY Ha Koja ce IpUMjemyje HaueJsi0 060CTpaHe KaXKibUBOCTU. Heke 3eMJbe Kao
Hanp. Utanuja HUCY y HALlMOHAJIHOM 3aKOHO/JaBCTBY YKHHYJIe IDUMeHY HaudeJia
000CTpaHe_KaXXbUBOCTU y norsieay KaTtasiora 32 KpUBUYHUX JieJia U3 4JI. 2
OxkBupHe ogayke. Tako je laHcka ogpeujia N0oce6HO TeJ10 U3BPILHE BJACTH Kao
Ha/lJIe’KHO 3a u3jaBame U usspuiewe EUN, mto je cynporHo OKBUPHOj OAJIY LU
KOja MU3pUYMTO NIpeno3Haje CyACKe opraHe U paBoCyZHU NlocTynak. MasaTta u
rope NnoMeHyTe Jip>KaBe |0 ca/ia Cy Kao pasJiore 3a ofbujamwe usspuiewma EUN
HaBeJle 3alITUTY HaljMOHaJIHe 6e36eJHOCTH, IOJUTUYKE pa3Jore, JUYHE U
MOPOJIMYHE NPUJIKMKE TPAXKEHUX JIULA (Cule, Hrzina, 2013: 721-724). [lojenuHe
YyJlaHUIe cy noBehasie 6poj 06MraTOpHUX pasJiora 3a o/ioujarme U3BpIIeHa
HaJiora 1 TUMe OorpaHu4unJie JUCKPpeLruoHe OAJIYKe MPaBOCYAJHUX OpraHa.
[IocToje u mpo6JsieMu y NorJieAy cjakba YU NpUjeMa U3aTUX HaJjora nyTeM
kaHaJsa EY (SIS), jep MHOTe 3eMJ/be YHUje joll HUCY yile Y [lleHreHCKU pocTop
Y KOPHUCTe pacnoJioxuBe KaHaJse UHTepnoJa.

[ToMeHyYTH Mp06JIEMH HaJIaXYy [0jadyaHe Mepe HaZi30pa U KOHTPOJIE Y IPUMEHU
EUN cBux 3eMaJsba ysanuna EY, a moce6Ho noTpakuolia Kao U3/JjaBaJiana HaJjora
Y 3aMOJbEHHUX JIp’KaBa Koje MOCTYMajy 10 HaJlo3uMa.

12 YcrtaBHu cyg CP Hemauke je ogsykom 6p. 2 BvP 2236/04 oz, 27. 7. 2005. 1. yKMHYO0 3aKOH
KOjUM je y HallMOHAJIHO 3aKOHO/IaBCTBO UMIIJIeMeHTHpaHa OkBUpHa ofs1yka o EUN.
YctaBuu cyg [osbcke je 27. 4. 2005. r. yKHHYO 3aKOH KOjuM je [lo/bCcKka y HallMOHAJTHO
3aKOHO/aBCTBO yrpaaua OkBupHy oasayky o EUN.
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6. 3aKk/py4yak

EBporicku HaJior 3a xamniewe U npeaajy (EAW - European Arrest Warrant) BaxxaH
je MexaHn3aM MehyHapoiHe KpUBHUYHOIIPaBHE capajme Ap:xkana Yuuje. EUN je
3aMeHMO NNOCTYNaK KJIacM4yHe eKCTPaAuLiUje Koja je 6ujia o0cTa criopa U 4ecTo
je moBOAMJIA 0 U3UTPABakha [PaB/ie, U30eraBarma 04r0BOPHOCTH U3BpLIMIALA
Y U3MUlaka pyuu npasge. Y Tom norsneny EUN je peBosiyninoHapHU paBHU
MexaHHW3aM KOjH je rapaHTOBao JJOCTYIHOCT MpaB/ie je,JHAKO 3a CBe, U OMOr'yhHo
je ybp3aHy npolueaypy U3pyyema TpaKeHUX JIMLa U J0BeO [0 3HauyajHOr
CMakbera TPOLIKOBA MOCTY KA.

[TosutuBHO fejcTBo EUN ce orsiefja y HEKOJIMKO YUbEHULA: a) TpoLeAypa je
6p>ka, eEKOHOMUYHMUja, CBeJleHa HAa TEXHUYKe ejleMeHTe U 6e3 ONCTpyKIUje
NOCTYIKa; 6) CMakeH je BAHIIPABHU NOJIUTUYKHU YTUILAj HA KDUBUYHE IPeIMETE;
B) yCIOCTaBJ/beHa je MOryhHOCT U3pyuema AoMahux ApkaB/baHa Jpyroj Ap:KaBu
YJIaHULM U T) 06e30eheHa je fo/aTHA 3aLITHTA IpaBa ONTYKEHUX U ocyheHnX
auua. JlenosiyMTu3anyja NOCTyNKa U OTKJIalbhakhe BAaHIIPAaBHUX MOHAIaKka je
M3y3eTHO BAXXKHO NUTake 3a ycnex MexaHnusMma EUN, noce6Ho kaza ce paju o
3axXTeBY CTPaHe Jip>KaBe 3a U3pyueme AoMaher Ap:KaB/baHUHA.

Cmucao EUN je 1a ce MehyHapo/jHa KpUBHYHONpAaBHA capa/iba OJBHUja Y OKBUPY
JleJIOTBOPHOT IIpOCTOpa ,,/10600H02 Kpemarsa cydcKUX 00yKa Yy KpU8UYHUM
cmeapuma“*®. UcTUHa, ipKaBe YJaHUIIE Ce JOHEKJIE OJIPUYY ZieJia HAlHOHAJHOT
CyBepeHUTeTa, WITO je y APYrOM IJIaHy y OJHOCY Ha OIIITe MHTepece U
JOCTYIHOCT [IpaB/e jeJHaKO 3a CBe. YKUHYTO HauyeJIo IBOCTPYyKe KaXKbUBOCTHU
3a TellKa KpUBHUYHA Jlesla y eHyMepauuju Karasora 32 (Kuexxesuh, 2014:
257-270), u ykuHyTa je 3abpaHa u3pydemwa AoMahux ApkaB/baHa W JIUIA 32
duckasHa kpuBuuHa Aesa. Y npakcu EUN ce u3jaje v cipoBoU JIUPEKTHO O/
CTpaHe CYJCKHUX OpPTaHa, y jeJIHOCTAaBHOj U UCTOBETHOj MpaBHOj GopMHu. [labu
pa3Boj OBOT CUCTEMA UMa NPeBACXOHU [[UJb 1a CMalbU BAHIIPaBHE U MOJTUTUYKE
yTHUIaje ¥ 0CeT/bUBOj 06JIaCTH eKCTpaiuLiUje, OJHOCHO Xalllllekha U Npejaje
JIMLa APYToj Ap>KaBU.

Ha kpajy, nojeavHe Ap>xaBe U3 cacTaBa Hekagauwe COPJ Beh cy unanune EY
(CnoBeHuja, XpBaTcka) u npuMenyjy EUN. Oz mo3HaTHjUX c/iy4yajeBa HABOJUMO
yyBeHU npejmeT [lepkoBuh-MycTah, kaza je PX o ynacky y EY npomeHnusia
oapeoy nomMaher 3akoHoAaBcTBA (Lex Perkovic), HAKOH Yera je npejjaJjia BOjUILY
cBOjux ApkaB/baHa CP Hemaukoj kao noTpaxuouy. Cpbuja u octaje 3eMJbe U3
cactaBa ex-YU cy ansimnupaJie 3anpujem y EY u yeka ux npoyec xapMoHU3aLuje
HOpMHU ca npaBoM EY, miTo je moce6Ho BaxkHO y okBUpY [lorsiaBsba 23 u 24.

13 EAW Act, art. 5,22 fn.
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Summary

The subject of the paper is the European Arrest Warrant as a Model of Extradition of
EU Member States, established by the EU Council Framework Decision (2002/584/
PUP) of 13 June 2002 about the surrender procedure between the EU Member States.

The introductory part of the paper gave a brief overview of the idea of the unifica-

tion of Europe after the Il World War and in this regard the adoption of the EUW
as a substitute for slow and insufficiently effective extradition.The central part of
the paper contains an exposition of its concept, legislative framework, substantive
and procedural legal conditions for publication and content. The EAW can not be
issued for all offenses, but only for the works listed in the Catalog 32. The principle
of double punishment has been abolished for some serious crimes, as well as the
prohibition of the extradition of its own citizens for some financial crimes. In the
concluding part pointed to the role of EAW in the construction and functioning of
the EU’s single judicial area.

Key words: European arrest warrant, extradition, international criminal justice
cooperation.
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CUCTEMH YC/IOBHE OCY/JIE CA BALITHTHUM
HA/ZI30POM Y EBPOIICKOM KPUBHUYHOM IIPABY

Ancmpakm: Y caspemMeHOM KpUBUYHOM hpagy Ka3HA 3ameopa je
daHac OCHOBHA U HAj3HAYAJHUjA 8pcma KpuBUYHE CAHKYuUje Koja ce
uspuye y4uHUOyuMa KpusuyHuUx de/a y yusmsy cnpevyasarsa u cy3oujarea
KpumuHaaumema. Ho, cea kpusuuHa 3akoHodascmeaa, noped 6e3yca08He
Ka3He 3ameopa, N03Hajy U pazaudume modaJaumeme He20802 Upuyarod
uau uzspuiersa. To cy pasaudumu 06.auyu cyncmumyma uau aa1mepHamusa
Yy cayuajesuma kada npema oyeHu AUYHOCMU YYUHUOYA KPUBUYHO2 dend
HUje Heonxo0HO He2080 6e3yC/108HO Aulierse c10600e. Tako ce pasaukyje
nomnyHa u/u 0eJUMU4Ha CycneH3uja KasHe 3ameopa uau Heke dpyze apcme
KasHe. Y npgom cayuajy padu ce o yca08Hoj ocyou. To je nomnyHo usdysehe
00 u3spuiersa cydCKoM 001yKOM uspedeHe uau ymephexe kazHe sameopa (u
uau dpyze epcme u mepe kasHe) 3a odpeheHo epeme (8peme nposepasarsa)
u nod odpeheHum ycaosuma. Y cayuajy da yca08Ho ocyheHu He ucnyHu
nocmassbeHe onwme u nocebHe, 06asesHe uau HaxKysamMamusHe ycaose,
Kpusu4Ho npaso npedsuha 06age3Ho u/au GakKy/a1mamusHO ono3usarLe
ycaoeHe ocyde. Ho, noped ycaosHe ocyde, kao o6auka uau modaisumema
u3epulera u3peyeHe KasHe 3ameopa, nojeduHa cagpemeHa Kpusu4yHa
3akoHodascmea no3Hajy u ycaA08Hy ocydy Kao noceb6Hy epcmy KpuguyHe
camkyuje - kao mepy ynosoperba. [I[pemnocmaska 3a npumeHy 08ux
Mepa jecme ucnyrserbe GopMaiHuUX yca08a — y nozaaedy epcme U UCUHE
uspeueHe, 00HOCHO U30pAHCAHe Ka3He 3ameopa U MamepujaaHux yca08d —
me oyeHa cyda 0a npuMeHa KasHe y KOHKPEMHOM CAy4ajy Huje HeonXooHa
Jep ce yusvesu (cepxa) kaxcrbasarba Mo2y ocmeapumu u 6e3 epekmugHoz
u3spuierba KasHe 3ameopa y yeaocmu uau 0eJauMu4Ho. Ynpaso o nojmy,
Kapakmepucmukama, yc/108umMa U HAQYUHUMA u3epuiersa cycneH3uje kazHe
3ameopa ca 3awmumHUM Had30poM y e8pONCKOM KPUBUYHOM npasy ca
meopujckoz u npakmu4yHo2 acnekma 2080pu u 08aj pad.

KmyuHe peuu: kpuguuHo de.10, y4uHUIAY, KA3HA 3ameopd, YCA08HA 0Cyad,
3awmumHu Had3op, cyd, e8poncko npaso.

"jovas@prafak.ni.ac.rs
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1. YBoaHa pa3MaTpama

Y caBpeMeHOM eBpOIICKOM KPUBUYHOM NpPaBy y CUCTEMY Mepa JpYIITBEHE
peakiiydje Ha KpUMHUHAJUTET NPEOBJIa/[aBajy Mo CBOM 3Ha4ajy Ka3He, MOCe6HO
Ka3Ha 3aTBopa. To je snlIeme ca1060/e KpeTawka YUMHHUOLIA KPUBUYHOT JieJia
Ha oZipeheHo BpeMe AepUHHUCAHO CYyACKOM oasykoM. OHa je mpomucaHa 3a
HajBehy 6poj KpUBUYHUX JleJia, CAMOCTaJ/HO, aJITEPHATUBHO UJIHU KyMYJIaTUBHO
ca HEKOM APYyTroM Ka3HoM. M3pude ce 3a opeheHO 3aKOHOM MPOMUCAHO BpeMe
(JoBamesuh, 2011: 759). Anu u3peyeHa Mepa Ka3He 3aTBOpPA He MOPa y CBAKOM
KOHKPETHOM CJIy4ajy 1a ce eGeKTUBHO ¥ U3BPLIU y MOTIYHOCTH UJH JeJTUMUIHO
3a oZpeheHo BpeMe (BpeMe NpoBepaBawa) U noj ofjpeheHuM 06aBe3HUM U
dakyntTaTuBHUM ycaoBuMa (Grozdanié, Skori¢, Martinovié, 2013: 211-215). To
3HayH Jia cyJ ocyheHoM ULy MOKe /1a OApe/iM a ce u3peyeHa (Uu yTBpheHa)
Ka3Ha y MOTILYHOCTH UJIU IeJITMMHUYHO He U3/Ip>KaBa IPUMEHOM YCJIOBHE OCYeE.
Ha Taj HauuH ce eGeKTUBHO U3BpLIEHe yTBpheHe UM H3peyeHe Ka3He 3aTBopa
oJiy1axke 3a oJpeheHo BpeMe (BpeMe npobariiyje) U nox oJpeheHuM ycjioBUMa.

YcnoBua ocyma (Petrovi¢, JovasSevié, Ferhatovi¢, 2016: 218-220) y
KpPUBUYHONPAaBHOM cucTeMy EBporne ce jaB/ba y Ba 06J1MKa: a) Kao caMOCTaJIHa
KpUBUYHA CaHKLHja (Mepa yrno3opewa WU ai]MOHUTUBHA CaHKIMja) U 6) Kao
dopma, 06/1MK, HAUMH, MOJAJUTET U3BplIeHka Ka3He JIULIewka €a060e Ha
cj06044. Y CBaKOM cJy4ajy, ycaoBHa ocya (JoBawesuh, 2016: 268-270) je
oJJlarame U3BpllIewka yTBpheHe Ka3He 3aTBopa (M UJIU Jpyre BpCTe U Mepe
KasHe) O/ITOBOPHOM YYMHUOLY KPUBUYHOT Jies1a 3a oApeheHo BpeMe (BpeMe
IpoKyllaBaka, IpoBepaBama), Mo/ YCJ0BOM Jia He U3BPIIM HOBO KPUBHUYHO
JleJIo ¥ UCIIYHHU JIpyTe MOoCTaB/beHe OMILITeE U noceGHe o6aBese U ycaoBe!. Ako
YCJIOBHO ocyheHo JihIle He U3BPIIU HOBO KPUBUYHO Jies10 y oApeheHOM poky
Y UCNyHU JIpyTe NocTaB/beHe 06aBe3e, Taja [0 U3BpLIekha Ka3He Hehe ohu.
Y npoTHBHOM, yCJOBHA OCYy/a Ce ON03MBAa, a yTBpheHa Ka3Ha ce U3BpLIaBa y
NeHUTEHCHjapHUM yCTaHOBaMa. To 3Ha4HU [Jia je yCJA0BHA OCyZia OllpallTame
Ka3He (UM IPUBPEMEHO O/ pUliatbe IpKaBe [ja U3peKHe Ka3HY) YUUHUOLY Jieia
0/ CTpaHe ApyILITBa o/ oA peheHnM yCJI0BHMMA, ONIpallTarke Koje je 6a3upaHo
HayBepemwy ja he ce yunHuIal y6yayhe BJaaTu y CKJIaAy ca HopMaMa IpaBHOT
nopeTka u a Hehe BpIIMTU KpUBHYHA JeJ1a.

Y npaBHoj Teopuju (Turkovi¢ et al., 2013: 213-221) ce Mmory Hahu U cxBaTama
npeMa KojuMa KO/l yCJI0BHe OCy/ie Ap>KaBa He 0/lyCcTaje o/ peakijyje Ha KpUBUYHO
JleJI0 YMMe ce OCTBapyje IpaBeJHOCT, Te TeHepaJ/iHa U CeljalHa IpeBeHIyja,

1 Y caBpeMeHOM KpUBUYHOM IpaBy N103HATa je U NaplUjasiHa yca0BHa ocya. Tako 4yaH
132-31 ¢paHuyckor KpuBUYHOT 3aKOHUKA, 4aH 43 aycTpujckor KpuBUYHOT 3aKOHUKA U
yjaH 57 KasHeHor 3akoHa XpBaTcKe npe/iBubajy MOryhHOCT yC/JI0BHOT OZ/1araka U3BpLIeHha
Jlesla yTBpheHe ka3He 3aTBOpa. Y TOM CJ1y4ajy ce yCJI0BHA OCyAa IpeTBapay aHTULMIIUPAaHU
YCJIOBHU OTINYCT.
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aJiv ce MpeMa YYMHHUOIy KPUBUYHOT JieJia ToKa3yje 063UPHOCT TaKo /1a ce
nomrehyje ox usBpiiewa ka3He (Novoselec, 2004: 379). Y HeKUM NpaBHUM
CUCTEMHUMA YCJIOBHY OCYyAY Kao BPCTY KPUBHUYHE CAaHKLHje MOpPes CyZa MOTY
Jla U3PEKHY U BAaHCY/ICKW OpraHu (HIp. peJiCeHUK penybJinKe).

YcnoBHa ocyfia MoXKe OUTU U3pedeHa OJTOBOPHOM YUYUHHUOIY KPUBUUHOT
Jena (pu3nYKoM un npaBHOM Jinny). CaBpeMeHO KPUBUYHO 3aKOHO/IaBCTBO
NO3Haje ZiBa CUCTeMa YCJOBHE OCY/le KOjU CY HacTaJId U3 UHCTUTYTa ,proba-
tion“. To cy (Pavisi¢, Grozdani¢, Vei¢, 2007: 244-252): a) KOHTUHEHTAJHH U 6)
aHTJI0AMEPHUYKHU CUCTEM.

[IpeMa KOHTHHEHTAJHOM (PpaHIyCKO-6EJITHjCKOM ,SUrsis CUCTEMY, KOjH je
yBeJleH Ha Ipe/iyior ceHaTopa bepaHikea), Cy/i BOAY KPUBUYHH MOCTYIAK IpeMa
YYUHUOIY KPUBUYHOT ieJ1a U U3pHie My BPCTY U MePY Ka3He, aJIU UKje U3BpLIethe
ozJiaxe 3a oapeheHo BpeMe o/ opeheHUM ycoBHMa. YUUHUIAL Ce 32 TO
BpeMe He cMaTpa ocyhUBaHUM aKO HUCIYHH IOCTaBJbeHe ycioBe. [IpegHoctu
OBOT CHUCTEMa je ILITO Ce YYHUHHUOIY KPUBUYHOT JleJ1a CyAu U U3pUYe Ka3Ha TaKo
Jla ce y CJIy4ajy HbeHOT 0M03MBarkha NPUCTYIa U3BplIeky Beh uapeueHe KasHe.
IIpecy/a ce ;OHOCH Ha 6a3U CBEXKUX U HEMOCPEAHO YTBPhEeHUX [J0Ka3a, TaKo Ja
je Masia MoryhHOCT fia iohe [0 rpeliaka y IpUKy/bakby, yTBphUBaKY U CY/CKO]
olleHH Ziokasa (JoBameBuh, MutpoBuh, UkanoBuh, 2017: 217-223).

Koj aHrsioamepuukor cuctema (hophesuh, Hophesuh, 2016: 99) He Boau
ce KpMBUYHHM NOCTYyMaK, Beh ce cyheme ofaxke 3a BpeMe JIOK Ce YUMHUJIAL,
KPHUBHUYHOT JleJ1a CTaBJba M0/ CUCTEM NMPOKYIlaBaka, OJJHOCHO 10/ Ha/i30p
opraHa npasocybha oJ ycJI0BOM /ia OH Ha TO IPUCTaje. AHIJIOAMEePUYKHU CUCTEM
NpPOKylIaBaa je MOBOJbHU)U 32 YUYMHHUOIIA KPUBUYHOT Jlesia ¢ 063UpOM Ha
TO /1a He /10J1a31 JI0 Cyherba M U3puljamka KasHe (1a ce TaKBO JIMIlE HE CMaTpa
ocyhbuBaHMM), a 3alITUTHU HAJ30p KOjU Bplile oJpeheHa jiuia (U1 OpraHu),
IITUTH T'a OJf UCKYIIEeHha U IPyKa My IoMoh y caByia/jaBamy CBaKOJHEBHUX
)KUBOTHHUX Npo6JeMa 3a YKJ/by4YHBale y JPYLITBEHO-KOPUCTAH paj U
y3/Ap:KaBame 0/ Kpliewa nponuca. Hegocratak oBor cucteMa J10s1a3u J0
H3pakaja y cJy4ajy ono3uBama MpPOKyllaBaka, Kajla HAKHaJHO JI0JIa3H Jio
cybemwa 360r Moryhux Temkoha oko NpuKyn/baka U yTBphUBamwa Jokasa ycaes
npoTeka BpeMeHa (Horvati¢, 2003: 167-169).

C 063upoM Ha GpojHe NPeJHOCTH 3aLITUTHOT Ha/i30pa Ha /| YCJIOBHO ocyheHUM
JIMLEM 32 BpeMe Tpajarba Npobalyje, Koju IOTHYEe U3 aHIJI0AMEPUYKOT CUCTEMA,
JlaHac je y BeJIUKOM OpOjy eBPOICKUX JIp>KaBa OBa BPCTa YCJIOBHE OCYy/ie
3aCTyINJ/beHAa Yy 3Ha4ajHOj MePH, HE CAMO Y HOPMAaTHUBHOM Beh U y MpaKTUYHOM
norsieqy. Crora heMo y HacTaBKy pajia yKa3aTH Ha OCHOBHe KapaKTepUCTHKe
Pa3JIMUYUTHUX CUCTEMA 3ALITUTHOT Ha/i30pa ¥3 YCJIOBHY OCYAY Y €BPOICKOM
KpPUBUYHOM IpaBy, nosazehu npBo of peliea y npaBy Peny6auke Cp6uje.
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2. Peny6./iuka Cp6uja

YcsioBHa ocyia y KpuBUYHOM npaBy Peny6uinke Cpbuje npejcTaB/ba oflarame
M3Bplieha yTBpheHe Ka3He YYUHHUOLY KPUBUYHOT JieJ1a 10/ yCJI0BOM Jja 3a BpeMe
KOje oZipe/iy CyZi He U3BPIIY HOBO KPUBUYHO JieJi0. To 3Ha4u Jja je yCJI0BHA OCyAa
ompalTame Ka3He (MK MPUBPEMEHO OJpUllambe JIpXKaBe a U3peKHe Ka3Hy)
YUYUHUOLY JieJa 0J, CTpaHe APYIUTBA NoJ oJjpeheHUM ycJ0BUMa, ONlpaliTalmhe
KOje je 6a3upaHo Ha yBepewy Aa he ce yuuHuan yoyayhe BaagaT y ckaaay
ca HopMaMa IpaBHOT opeTKa U Aia Helie BpIIUTH KpUBUUHa JeJa. OHa ce jaB/ba
Kao caMoCTaJIHa KpUBUYHA CAaHKIHja rAe cy/ yTBphyje Ka3Hy YUMHHUOIY 3a
M3BPILEHO KPUBUYHO JIeJ10 M UCTOBpeMeHO oipehyje fa ce oHa Hehe U3BpUIKMTH
ako ocyheHH 3a BpeMe Koje CyJ ofipeIu Y Tpajarby O/ je/IHe /10 MeT NeT roJuHa
(BpeMe npoBepaBamwa UJIU KyLIHbe), He yYUHU HOBO KPUBHUYHO JieJo (4/1aH 65
Kpupuunor 3akonuka u3 2005. rogune?). To 3Ha4H 1a ce U3pUIlatbeM YCIOBHE
ocyZe yYMHUOLY KPUBUYHOT JieJsa YTBphyje Ka3Ha, ajiu ce He u3puye, 1ITO
yKa3yje Ha KapaKTep OBe BaCIMTHO-IPEKOPHE U yro3opaBajyhe caHKIHje.

3a u3puLame ycJ0BHE OCyZe, OUJI0 Y KJIACUYHOM 06JIMKY UJIM Ca 3aLITUTHUM
Ha/130pOM, IOTPEOHO je UCNyHeke ABa KyMyJaTUBHA yCJO0Ba, a TO cy: 1)
dbopMasiHU YyCII0B — [l je YYMHUOIY 3a U3BPILIEHO KPUBUYHO [IeJI0 YTBpheHa
Kas3Ha 3aTBOpa [JI0 /iBe roJHe UM HOBYaHa Ka3Ha y3 lBa OrpaHUYea: a) OHa
ce He MOKe U3pehu 3a KPUBUYHO JleJ10 3a KOje je MponucaHa Ka3Ha 3aTBOpa 0/,
JleceT roJHa UJIM TexX<a Ka3Ha U 6) oHa ce He Moke u3pehu ako HUje IPOTEKJIO
BHIIIe O/] IET FOJUHA O/ IPAaBHOCHAXXHOCTH PaHUje 0Cy/ie KOjoM je YIUHHOIY
M3peyeHa Ka3Ha 3aTBOPA 3a YMUILJbAjHO JeJi0; U 2) MaTepUjaaHHu YCJIOB —
yBepeme (oLeHa) cyza fja he ce Ha ocyheHor u 6e3 U3Bpllewna yTBpheHe Ka3He
y J0OBOJbHOj MepU YTULATH /1a BULIIE He BPLIM KPUBUYHA Jles1a UMajyhu y BUAy:
a) IMYHOCT YYUHHUOLA, 6) paHHUjU >KUBOT, B) OHAlllakbe NOCJe U3BPLUIEHOT
KPUBUYHOT JleJia, T) CTeNeH KPUBULE U 1) pyTe OKOJHOCTH MO/ KojuMa je
JleJI0 yYUHEHO.

2.1. CadpstcuHa 3auumumHoz Had3opa

YcsoBHa ocyja ca 3aliTUTHUM HajgsopoM (4iaaH 71 K3) je apyru o6JuK
(MomanuTeT) oBe yno3opaBajyhe cankuuje y Peny6saunu Cpbuju yBeseH ca
LUJ/bEM Jla Ce yMakbe pa3JiuKe u3Mehy KOHTUHEHTAJJHOT U aHT0aMepPHUUKOT
cucTeMa yCJIOBHe ocyjle. YBoheweM 3alITUTHOr Haj30pa Kao ejieMeHTa
npo6aliyje y3 yCcJ0BHY OCYZly /l06UjeH je KOMOMHOBAH (MEIIOBUTH) 06JIUK
YCJIOBHE OCY/ie KOjU Jiaje NIMPOKe MOTYRHOCTH 3a OCTBapuBae CleldjaiHe
npeBeHIyje. 3alITUTHYU HaA30p 00yxXBaTa 3aKOHOM NpeJiBUheHe Mepe noMohy,

2 Cnyx6eHu riacHuk Peny6auke Cp6uje, 6poj: 85/05, 88/05, 107/05, 72/09, 111/09,
121/12,104/13,108/14 u 94/16.
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CTapamwa, HaZi30pa v 3aluTuTe. M3puname 3aliTUTHOT HaZi3opa je GaKyATaTHUBHO
Y 3aBUCH oJ Haxohemwa cyza. Haume, kaZia U3peKHe YCI0BHY OCYAY CYZ, MOXe
Jla oZipe/iu Jla Ce YUMHUJIAL, KPUBUYHOT JleJla CTaBU M0J| 3alITUTHU HaJ[30p 3a
oapebeHo BpeMe y TOKy Tpajarkba BpeMeHa NIpoBepaBamka ako ce, C 063UpoM
Ha HberoBY JIMYHOCT, PaHUjHU XKUBOT U JipKakbe M0CJIe U3BPIIEHOT KPUBUYHOT
Jles1a, 2 HApOUUTO HEeroB 0JHOC IpeMa XKPTBU KPUBUYHOT JieJ1a U OKOJIHOCTH
V3BplIena eJia, MoXKe OUeKMBaTH Jia he ce 3alUTUTHUM Ha/l30pOM NOTIYHUje
OCTBapHUTH cBpXa ycyoBHe ocyzae (Kamb6oBcky, 2006: 378-382). 3amITUTHU
Haz3o0p ofpebhyje cysy npecyAiu KojoM u3purye yCJA0BHY 0CyAy U ofpehyje mepe
3alUTUTHOT HA/i30pa, BbUX0BO TPajalbe U HAUUH BbUXOBOT UCIYhaBatha.

CaJip>kHMHY 3alITUTHOT HaA3o0pa (diaH 73 K3) uuHe cienehe o6aBese (MpBuh
[TeTpoBuh, 2005: 164-166): 1) jaB/batbe OpraHy Ha/AJIE)KHOM 3a U3BPIIEHE
3allITUTHOT Ha/i30pa y POKOBUMA KOje Taj opraH oJpe/iy, 2) ocrocob/baBabe
yuMHHUOLa 3a oApeheHo 3aHUMame, 3) IpHUXBaTakbe 3all0CJekha Koje oA ropapa
CIOCOGHOCTHMA YYHMHHOIIA, 4) HCNyhaBakbe 06aBe3a U3/ip>kaBatba OpPoIule,
4yyBakha U BaCllUTaBaka Jielle U APYTUX IOpoAMYHUX 00aBe3a, 5) y3JpKaBame
o/l mocehuBamwa oapeheHUX MecTa, JoKaJia U NMPUpesi6rn aKo TO MOXe
6UTU NpPUJHUKA UM MOJACTHULAj 32 IOHOBHO Bpllelkhe KPUBUYHUX JeJa, 6)
6JlaroBpeMeHO o6aBellTaBalbe O MPOMEHHW MecTa 6G0paBKa, aJipece HJU
pasHor MecTa, 7) y34pKaBamwe of yroTpebe Apore Uiy ajJKoxoJHux nvha, 8)
Jiedeme y oaroBapajyhoj 3apaBcTBeHO0j ycTaHOBH, 9) nocehuBamwe oapeheHux
npodecroHaJHUX U APYTUX CaBETOBAJIMIITA UM YCTAHOBA U MOCTYyNamke 10
IbUXOBUM ynyTCTBUMA U 10) OTK/Iabakbe UK yOJIaXkaBakbe LITETe NPUIHbeHe
KPHUBHUYHUM /IeJIOM, @ HAPOUUTO U3MUPEbE Ca XKPTBOM YUHEHOI KPUBUYHOT
nena. [Ipu u36opy jeHe UK BUllle 00aBe3a ¥ OKBHUPY 3aLITUTHOT HajJ30pa
U oJipehuBamy HBUXOBOT Tpajara, CyJ HApPOUUTO y3HMMa y 063up ciaenehe
okostHOCTH (SelinSek, 2007: 219-221): a) roavHe )KUBOTA YYUHHOILA, 6) FhET0OBO
3/paBCTBEHO CTakbe, B) CKJIOHOCTH U HaBUKe, I') IOOY/e U3 KOjUX je U3BPILUO
KPUBUYHO JieJ10, 1) Jip>Katbe N0CcJe U3BPILIEHOT KPUBUYHOT Ziena, h)) paHUju
»KUBOT, €) JINUHE U NOPOJAUYHEe NPUJIHKE, XK) YCJIOBE 3a UCNY ek e HAaJ0KeHUX
o6aBe3a U 3) Apyre OKOJHOCTH KOje ce 0[JHOCe Ha JIMYHOCT YUMHHUOIA, a OJ
3Hayaja cy 3a u360p Mepe 3alUTUTHOT Ha/j30pa U HbUXOBO Tpajake. Y CBAKOM
cJy4ajy, Kajla ce ompejesd 3a U3pHLlalbe YCJIOBHE OCYJe ca 3aUITUTHUM
Ha/J30poM cyj oapebyje u BpeMe meHOr Tpajarba Koje ce kpehe y OKBUPY
BpeMeHa IpoBepaBakha.

2.2. H3epuiere 3aumumHoz2 Had3opa

M3Bpliemwe 3alITUTHOT HaZi30pa Y3 YCJAOBHY OCYAY, OZHOCHO U3pEYeHUX Mepa
noMohu, 3alITUTE, CTapamwa U Hagzopa (Petrovic, Jovasevié, 2006: 278-281) ce
CIIPOBO/IM y CKJIaZly ca 3aKOHOM O U3BPIIEHY BaH3aBO/ICKUX CaHI[Uja U Mepa U3
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2014.roxune.? [I[peMa 0BUM pelllelbUMa CY/, KOjH je 0JJIyYUBAO0 Y IPBOM CTENEHY
Jly>KaH je Ja U3BPILIHY OAJIYKY 3ajelHO ca MojaluMa o JUYHOCTU ocyheHor
JINIA, @ KOjU Cy NpubaB/beHHU Y TOKY KPUBUYHOT NOCTYIIKA, JOCTABU HA/AJIEXKHO]
noBepeHUYKoj kaHueapuju (Cumosuh, Joamesuh, CumoBuh, 2015: 238-241)
y cacTaBy YIpaBe 3a U3BplLIeHke KPUBUYHUX CaHKLMja MUHUCTAapCcTBa NpaBe,
y POKY OZi TPH JlaHa 0 laHa Ka/Jia je oAJIyKa oCcTaJa U3BpIIHA (41aH 34).

[loBepeHUK je AyKaH [ja 0AMaX, 10 IpUjeMy CyACKe OJJIyKe, Ipeay3Me pajbe 3a
HEeHO U3BPLIEHE U J1a 10 NOTPpebu YCIIOCTaBH capaiby ca NOPOoAULOM ocyheHor,
MOJIMIIMjOM, yCTAaHOBaMa 3/[paBCTBEHE U COL[MjaIHe 3aIITUTE, I0CJI0JaBLEM U
JpyryUM HaJlJIe>KHUM YCTaHOBaMa, opraHu3anyjama u yjpyxemwuma. OH Takohe
y poky oz 15 naHa of faHa mpujeMa o 1yKe UMa 06aBe3y Jja U3paju ,iporpam
M3BplIemha 3alITUTHOT Ha/j30pa“ 3a CBAKO KOHKPETHO ocyheHo JinLe y CKIay ca
beroBuM MmoryhHoctTuMa v notpebama. [loToM moBepeHUK yro3Haje ocyheHor
cayTBpheHUM ,iporpaMoM" ¥ ca Hocje/iMiiaMa Heu3Bpllewa o6aBe3sa (daaH 35).
OBaj nporpam [loBepeHUK J0CTaB/ba ¥ HAJJIEXKHOM CY/1y, Kao ¥ oJiroBapajyhem
OpraHy, yCTaHOBH, OpraHU3alluj1, 0JHOCHO JpyroM nocjaozasuy. Ha yTephenu
JIporpaM” ocyheHo sulie UMa NpaBo MPUTOBOPA HAJJIEKHOM CYLY Y POKY O,
TpU ZiaHa 0[] laHa Ka/ja ce YII03HAaO0 Ca ker0OBOM CaipP>KMHOM, OJJHOCHO Ca CBOjUM
o6aBe3aMa M HAYMHOM HUXOBOT UCITyHhaBaba.

[loBepeHuk oaMax ob6aBewmTaBa cys U [loBepeHHYKy ciay0y 0 NOYETKY U
3aBpLIETKY CIpoBohera 3alITUTHOr Ha/[30pa Y Be3U Ca U3BPIIEeHhEeM YCI0BHE
oCy/Jie, OJHOCHO O TOKY ¥ IIOCTUTHYTUM pe3yJITaTUMa, OJJHOCHO IPo6JIeMruMa
y BeroBoj peajusalnuju. Y cayyajy fa U3Bplieke 3alITUTHOT Haz30pa He
oTno4He y poky oz 30 faHa nocJie npujeMa U3BpILIHE 0JJ1YKe UJIH aK0 ocyheHu
He IIPMXBATH U3BPLIEHe 3alITUTHOT HaZj30pa, IOBEPEHUK je 1VKaH [a 0jMax
0 TOMe 060aBECTHU CYJi, KOjU je oipeiuo 3allITUTHU HaJ30p. AKO ocyheHHU TOKOM
crpoBobhemwa nporpama He UcnywhaBa 06aBe3e Koje cy My oZipeheHe, NoBepeHUK
0 ToMe o6aBelITaBa Cy/ U IOBEPEHUUKY CJyK0y, y3 HaBobhemwe pasJiora. Takobe,
MOBEPEHUK je LyKaH Jia J0CTaBU CYyy U NOBEPEHUYKO] CJAYKOHU U3BELITaj O
OKOJIHOCTHMaA Koje OUTHO yTHUUYY Ha clipoBohemwe nporpama (4aaH 36). Ha
OCHOBY ycIlexa KOjHu je OCTBapeH y U3BplIelmy Mepa 3allTUTHOT Haj30pa,
IMOBEPEHUK Yy CBOM U3BELITAjy MOXe Jja IPeJIOKHU CyAy ia 3aMeHU UJIA YKUHE
nojenuHe o6aBese ocyheHor. Ho, ako Ha 0CHOBY OCTBapeHUX MO3UTUBHUX
pesyJiTaTa cMaTpa /Jia je y HOTIIYHOCTH UCIyheHa CBpXa NpUMeHe 3allITUTHOT
Ha/j30pa, NIOBEPEHUK y U3BEIITAjy MOXe Jja IPeAJIoKU CyAy Aa ce ocyheHoM
YKHWHe 3alITUTHYU HA/I30p U IIpe UCTeKa pOKa IpoBepaBamba.

3 Cayx6eHu riacHuk Peny6.suke Cp6uje, 6poj 55/14.
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3. baaTuuke gp:xKaBe

3.1. EcmoHuja

KpuBrunu 3akoHuk Peny6suke EcTonuje* uz 2001. roauHe ca HoBeslaMa [0
2017.roguHe y raBy neToj oA HasuboM ,Ocio6oherwe o Ka3He ' y 4iaHy 73
IpoNKCyje yca0BHY ocyay (Koja, Jak/ie, HeMa KapaKTep CaMOCTaIHe KpUBUYHE
caHkuMje, Beh npeacTaB/ba aJTepHAaTUBY Ka3HU). Cy/i YYUMHUOLY KPUBUYHOT
JleJla, KOMe je U3pedyeHa Ka3Ha 3aTBOpA WJM HOBYAHA Ka3HA, UCTY MOXe
O/IJIOKUTH Y LIeJIOCTU UJIU AeJIMMAYHO 32 BpeMe IpoBepaBatba (0 TPU 0 eT
ro/lHa), aKo y3uMajyhu y 063up OKOJIHOCTH U3BpIleha KPUBUYHOT JieJia, Kao
1 0COGMHEe IMYHOCTU YYMHUOLIA, Jlohe 10 yBepeba Jja je 6e3yCJA0BHO U3BplIEe
KasHe HeolpaBaHo u Hepa3dyMHo (Merusk, Pilving, 2013: 392-403).

Y unany 75 K3 nponucaHe cy o6aBese Koje cy/ Moxe uspehu ocyhenom suny
y okBUpy ,Hazasopa Haj noHamamweM ocyheHor” 3a BpeMe Tpajama poka
npobanuje. 3aBUCHO OJ;, OKOJIHOCTU CBAKOT KOHKPETHOT CJjyd4aja, 0COGHHA
JIMYHOCTH O0CyhEeHOr U CTakha keroBUX NoTpeba, cy[ Moxe uspehu jeHy uau
BHIlle 06aBe3a HajA3o0pa kao wTo cy (Kerrgandberg, 2011: 276-282): 1) na
60paBU y NpebUBaJHUILTY KOje My oZpeJu CyA, 2) Aa ce jaB/ba o/ie/bemby 3a
Ha/30p y eprouMa Koje oApe iU CayK6eHUK 32 Hai30p, 3) 1A Ce Y CBOM MECTY
npebUBaJIUIITA jaBJ/ba CAYKOEHUKY 32 HaZ30p y oipeheHOM BpeMeHY U Jila My
npy»ku uHdopMaIidje Koje ce 0JHOCE HA UCTTyhaBakbe MOCTaB/bEeHUX 06aBe3a
Y Kopuuihewe cpescTaBa 3a XUBOT, 4) Ja NpubaBU J03BOJY CaYyKO6EHUKA 3a
Ha/30p y C/Iy4ajy HanylITamka MecTa NpebuBaJIMIITA HAa TepUTOpHjU EcToHUje
Jly>Ke oJ] TeTHAecCT JlaHa, 5) Aa npubaBU [03BOJY CJAyKOeHHUKa 3a HaZj30p Y
cJly4ajy mpoMeHe MpeOUBaJIHMIITA, 3aMI0C/IeHha UM MecTa CTyAupama 1 6) fa
npub6aBU 103BOJY CJyKOeHHKa 3a Ha/l30p 3a 60paBak BaH TepuTopuje EcToHuje
(Lisvic, 2010: 356-364).

Takobe je cyn oBsianmiheH ga ocyheHoM JiMLly U3peKHe U HeKY o/, caenehux
o6aBe3ay nepuoAy Tpajakha Ha/i30pa Ha/| lberOBUM NOHAlllakeM (3alneBaJios,
Manues, 2011: 77-80): 1) fa HaJOKHa4W LITETY NPUINbEHY KDUBUYHUM JleJI0M
y POKY KOju oApeJiu cyA, 2) Aa He ynoTpebsbaBa aJKOX0JHa Mrha uau onojHe
Zipore, 3) a He Iocelyje, HOCH MJIM KOPUCTH OpYKje, 4) a TpaXku 3al0CJIerbe,
CTUYe ONIITe 06pa3oBame U/ 3Bakbe Y POKY KOju 0ApeS iU Cy A, 5) a ce, y3 CBOj
MPUCTAHAK, OABPrHe NMPONHUCAHO] MeJJULIUHCKO]j, ICUXOJIOIIKO] U CIUYHO]
Tepanujy, 6) fa 6J1arTOBpeMeHO U KBaJIUTETHO M3BpIlaBa o6aBe3e Ha Koje je
NpUCTao, 7) ia He 60paBU Ha MECTUMA KOje OJpe/iu CY/J UJIU J1a He OCTBapyje
KOMYHMKalLMjy ca JULKUMa Koje ogpeau cyf, 8) Aa yuecTBYjy y nporpaMuma

4 Karistusseadustik (Luhend Kar S), RT 12001, 61, 364, (6.jun 2001), RT 12017, 30, 3 (13.
decembar 2017)

37



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 79 | F'oguHA LVII | 2018

couujasHe nomohu u 9) za ce, y3 CBOj NPUCTAHAK, NMOJBPTHE €JIEKTPOHCKOM
Ha/i30py.

3.2. Jlamesuja

KpuBruHu 3akoHuK Peny6uinke JlaTBuje® 3 1998. roguHe ca HoBeJslaMa /10
2013. roguHe y 4aaHy 55 noj HasuBOM ,YcJ0BHA ocyAa“ oapehyje mojawm,
KapaKTEePUCTHKe, IPUPOJIY U YCJIOBE U3pHUIlakha YCI0BHE ocye. [I[peMa oBuUM
3aKOHCKUM pelllelhbUMa, aKo CyJ, YUMHUOLY KPUBUYHOT Jiesla U3PEKHE Ka3Hy
3aTBOpa o TPU Mecela /0 MET roMHa, OH MoXe, UMajyhu y BUay ciejsehe
OKOJIHOCTH: a) NPUPOJAY YYUHEHOT KPUBUYHOT Jiesia, 6) BPCTy U OOUM
NIPOYy3pPOKOBaHe NocJeule, B) 0COOMHE JIMYHOCTH YYMHUOLLA U T) Apyre
OKOJIHOCTH KOHKPETHOT CJ1y4aja, 1a 04Jy4H [ia Ce U3BpLIeHe Ka3He CyCleHyje
3a oApebheHo BpeMe o/ LIeCT MeCely /10 MeT roZuHa (BpeMe npobaliuje), noj,
yCJI0OBOM [1a 32 TO BpeMe YUMHUIAL, He YYUMHU HOBO KPUBUYHO J1eJI0 U Jla UCTYHU
Jpyre noctaB/beHe o6aBe3e (Lukashov, Sarkisova, 2001: 143-147).

3a BpeMe Tpajama poKa IpoBepaBama Cy/i MOXe Jla YCJIOBHO ocyheHOM JINIy
H3peKHe jeHY UM Bullle caeiehux o6aBesa (Pettai, Ziekinka, 2003: 398-401): 1)
Jla HAZIOKHA I ITEeTY MMPOY3POKOBAHY KPUBUIHHUM J1eJIOM Y ofipeheHOM poky, 2)
[la He Mera MeCTo 60paBKa 6e3 carJlacCHOCTH AP3KaBHOT opraHa 3a npo6arnujy, 3)
Jlay4yecTByje y IporpaMuMa Koje opraHusyje v cipoBo/iu Jlp>kaBHa npobaryjcka
canyx6a, 4) na He nocehyje onpehena mMecrta, 5) a 6opaBu y MecTy G0paBKa
y oapebheHo BpeMe, 5) /1a ce OABPrHe y3 CONCTBEHY CArJIaCHOCT JIEUYEhY O
3aBHUCHOCTH O/1 2JIKOX0JIU3Ma, OMOjHUX APOra, ICUXOTPOMHUX UJIU TOKCUYHUX
CYICTaHIY U 6) /la OLITY]je pyTe yCJA0BE KOjU JOMPHUHOCE OCTBAPEHY CBPXE
Ka)KIbaBaka — cClipeyaBakbe MOHOBHOT U3BpLIEHha KPUBUYHOT Jeia.

3.3. J/lumeaHuja

KpuBuuyHu 3akoHuk Peny6inke JluTBanuje® ns 2000. roguHe ca HoBeJslaMa
o 2015. roguHe y oapea6u 4aaHa 55 npomnucyje ycJoBHY OCyAyY, BbeH ojaMm,
yCJIOBE 32 U3PHULabe U HAUWH U3BpILIEHa, 0JJHOCHO Mepe 3allITUTHOT Ha/i30pa.
[IpeMa 0BUM pelllehbUMa, CY/J| KOjU YYUHUOLY KPUBUYHOT JleJla U3pEeKHe Ka3Hy
3aTBOpa OJ TPU Mecela /10 ITeT O MHA, MOXKe /1a je 3aMeHH YCJIO0BHOM OCYZ0M
y3uMajyhuy 063up: a) IpUpoOAY yYHHEHOT KPUBHUYHOT JieJia, 6) Ipoy3pOKOBaHY
nocJsiejULy, B) IMYHOCT YUYMHHUOLA U T) IpyTe OKOJIHOCTH, Te Aohe 10 yBepemwa
Jla ce CBpXa KaXKihaBaka MOXe OCTBAPUTH U O3 U3Bpllieha U3pedeHe Ka3He.
Y oBoM cay4ajy cyA ofpebyje BpeMe IpoBepaBamwa y Tpajamby OJ IeCT Mecel U
no net roauHa (Pettai, Ziekinka, 2003: 398-401).

5 Krimallikums, Latvias Vestnesis No. 199/200 - 1998, No. 61/4867 - 2013.
6 Criminal code, No. VIII-1968, No. XII-1649.
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Y ctaBy 6 usnaHa 55 K3 JleToHuje nponucaHe cy o6aBe3e Koje CyJ, Kao Mepe
3alITUTHOT HaJ30pa, MoxKe u3pehu 3a BpeMe Tpajama poka npobanuje. To
cy caenehe ob6aBese ocybenor suna (Pettai, Pettai, 2015: 316-320): 1) nay
oapebeHOM POKY HaZIOKHA U WITETY NPOY3POKOBAHY KPUBUYHUM JieJioM, 2)
Jla He HaNyIlTa MeCTO NpebuBaJuiITa 6e3 carylacHOCTH /lpKkaBHe cayxbe 3a
npo6anujy, 3) la yuecTBYjy y IporpaMyuMa y cKjaajy ca ynyTcTBuMa JpxaBHe
cayx6e 3a npob6anujy, 4) na He nocehyje onpehena mecta, 5) a 6opaBU y MeCcTy
npebuBasvinTa y ogpeheHo BpeMe U 6) 1a UCIIYHU pyTre YCIO0Be Koje Cy[
CMaTpa HEeONXOJHMM 3a OCTBapeme CBpxe u3peyeHe KasHe. AKO ce NakK paju
0 JIUIY KOje je KPUBUYHO JIeJI0 U3BPLINUJIO YCJe 3aBUCHOCTHU OJ] yIIOoTpebe
aJIKOX0J1a UJIM OTIOjHUX APOTa, TaZa je cy[ oBJalheH CX0JHO CTaBy 7 jla My V3
YCJIOBHY OCY1y U3pEeKHe 06aBe3y /1a Ce, Y3 lberoB IPUCTAHAK, I0JBPTHE JIeUehy
0/] aJIKOX0JIM3Ma, 3aBUCHOCTH 0/] OMOjHUX Apora WU JPYruX TOKCUYHUX
CYNCTaHIY.

4. AcTOYHOEBPOIICKE ApKaBe

4.1. by2apcka

KpuBuuyHu 3akoHuk Peny6snke Byrapcke” u3 1968. rogvHe ca HoBesiaMa Zio
2017. roguHe y rJiaBu ceJiMoj 1oJ; HazuBoM ,H3y3ehe on n3Bpiewma u3pedeHe
Ka3sHe" y yjiaHy 66 npeaBuba ycaoBHy ocyay (Kepuesa, 1995: 233-237). Ako
CyJ yYUHUOLY KPUBHUYHOT Jles1a U3peKHe Ka3Hy 3aTBOpa 10 TPU O UHE, MOXKe
Jla O/IJIO’KH HeHO U3BpLIeH-€e 32 BpeMe IPoBepaBatba y Tpajamwy O TPU [0 NeT
rofiMHa Mo/, yCJ0BOM /la OH paHHje HUje 6U0 ocyhuBaH Ha Ka3HY 3aTBOpa 3a
KPHBHUYHO JIeJ10 ONIITEe NPUPOJie M aKO YTBP/HU /13, y LIMJ/by OCTBapHBatbha CBpXe
Ka)kKibaBakha, a IIpe CBera Mnomnpasjbakba 0CyheHor, HUje HY>KHO 6e3yCJI0BHO
M3/p:KaBame U3peyeHe Ka3He. Y CBAaKOM CJy4ajy, ocyheHH je fy»KaH Aa paju
WJIY CTYIMpay TOKY Tpajarka BpeMeHa po6aluje, o0CUM aKo HHUje o6aBe3aH /a
ce NMoJiBprue MeIMLIUHCKOM JIeUemy.

Yunany 67 K3nponucaH je3aliTUTHY HaA30p (MaKo ra TakKo 3aKOHUK He Ha3UBa),
Koju cyg Moxe nspehu y3 ycaoBHy ocyay (Henos, CtojHoB, 1992: 313-321).
Haume, cypa je oBsamheH fa ycioBHO ocyheHo sinie noBepu oarosapajyhoj
jaBHOj OpraHu3alUju UJIH PaJHOM Y[ PYKewY, y3 BEeroBy CarjJacHocCT, a ca
LUJbEM Jla MY IIpy>Ke 06pa30BHY GPUT'Y TOKOM Tpajara YCJAOBHOT MepUoja.
Ho, ocyheHu ce Moxe nmoBepuTH U oZpeheHOM JIHIY, OJJHOCHO aKO Ce pajiu o
ocybeHOM MaJioJieTHOM JIMLY — 0ATroBapajyhoj 1okasHOj KOMUCH)H, Ca UCTUM
U/beM KaKo 61 OpraHU30BaJIU BeroBy 06pa3oBHyY OpUTY.

7 State Gazette No.26/1968, No. 85/2017.
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4.2. Mabhapcka

3akoH I u3 2012. roguHe o KpuBuyHOM 3aKoHUKY Penyb6.iike Mabhapcke y
cMuUcay oipeaoe ynaHa 69 moj Ha3UBOM ,, YCJIOBHA OCY/ia Y3 HAJ[30p" IPOMUCYje
Mepe Ha/j30pa Koje cy/J Moxe u3pehu 3a BpeMe Tpajama, a TO Cy: a) oJJlarame
KPUBUYHOT T'Obe1ba, 6) YCJIOBHE OCY/Ie, B) YCJIOBHOT OTIYCTA U T') MOCJIa KOjUM
ce HaJloKkHabyje npuYMb-eHa WITeTa U3BPLUIEHUM KPUBUYHUM AesioM (Molnar,
2009: 189-192).

Mepe 3amITUTHOT HaZ30pa (jelHY UM BHUIIE) HAJ, YCJAOBHO oCyheHUM JuLeM
y cmucay 4yiaHa 71. K3 jecy caenehe (Karsai, Szomora, 2014: 278-287): 1) aa
He oJ|p>KaBa KOHTAKT ca oipeheHuM JUIeM Koje je y4eCTBOBAJIO Y U3BPLIEHY
KPUBUYHOT JieJia, 2) ja ce He NpUO6JIMKaBa »KPTBU KPUBUYHOT Jies1a UJIH EbeHOM
MeCTy NpebuBaIMIITaA, paJHOM MECTY UJIU 0O0pa30BHOj HHCTUTYLUjU KOjy
noxaba, yk/byuyjyhu u Jpyro MecTo Koje kxpTBa nocehyje, 3) na He 60paBu
Ha NOCe6HUM jaBHMM MeCTHMa U Jla He NPUCYCTByje oJpeheHnM jaBHUM
norahajuma, 4) 12 He KOH3yMHUpa aJIKOXoJiHa nuha y jaBHOCTH, 5) fa ce Mopa
NpHjaBUTH Ha MPONMKUCAHOM MECTY U y IPONKUCAHO BpeMe oZpeheHOM opraHy
WJIM UL, 6) Zia ce MOpa jaBUTHU [ p>KaBHOj areHIl1jy 3a 3aloll/baBakbe WU Ja
ce IpUjaBH JIOKaJIHUM OpraHruMa paju o6aB/bama [ocJia 3a onuTe 1o06po, 7) Aa
Mopa noxahatu noce6He cTyzAuje, 8) 1a ce Mopa, y3 CBOjY CaIJIaCHOCT, HOBPTHYTU
oZipeheHOM Jieuery U/ TepaneyTCKUM U KypaTUBHUM TpeTMaHUMa U 9)
Jla Mopa noxabatu rpynHe gorabaje uiu fpyre nporpame kKoje My ozpeau
c1y>K6eHUK 3a pobanujy.

[lopes HaBejeHUX ,ONIITUX" IpaBUJIa IOHALIAKA, CY/, MOXKe YCJIOBHO 0CyheHoM
auny (ctaB 3) 1a U3peKHe U ,locebHA” MpaBuJa NOHallIaka UMajyhu y BULY:
a) NpUpoJly KPUBUYHOT JleJia, 6) cTeneH Npoy3poKOBaHe nocjaejulie (BUCHHY
HmITeTe) U B) yHanpehewe werose ApyuITBeHe UHTErpaiuje.

4.3.Ilo/bCcKa

KpuBrunu 3akoHuk Peny6.uke [o/bcke® uz 1997. roarHe y 0CMoj IVIaBH 10O
Ha3uBOM ,Mepe y3 yCJI0BHY OCyAy"“ y 4/laHy 66 NPONUCYje YCI0BHY 00yCTaBy
KPHUBUYHOT OCTYIIKA aKO CyA Johe 1o yBepemwa Jja he yuuHUIAI OMITOBATH
NpaBHU OpeJiaK U ia Hehe HACTaBUTH ca BplllelbeM KPUBUYHUX Jiesla UMajyhu
y Buay (Zbiorowe, 2015: 178-181): a) KpuBHUIly yYUHHOLIA KPUBUYHOT JieJia
Y NpPOY3pOKOBaHe ApYyLITBeHe MocJeulle KOje HUCY BEJUKOr 3Hayaja, 6)
OKOJIHOCTH M3BplIeHa JeJa, B) MOHAllalke YYUHHUOLA KOjU HHUje paHUje
Ka)KibaBaH 3a YMUII/bajHO KPUBUYHO J1eJ10, I') lberoBe JIMYHE KapaKTePUCTHUKE U
[l) ’beroB I0TaAallbU HAYKH }KUBOTA, 0CUM aKO Ce paJiid 0 KpUBUYHOM JIeJTy 32

8 Kodeks karny 6.czerwca 1997, Dz Nr. 88. poz 553 2 1997, Nr. 240. poz 1431 z 2012.
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KOje je mponycaHa Ka3Ha 3aTBOPA Ay’Ka 0J TpU oA He. Y cyy4ajy fja ce omteheHn
MOMHUPH Ca yYUHHUOIIEM JieJ1a UM YYHHUIIAL HaZIOKHA/[U IPOY3POKOBAaHY LITETY
WM ce olrTeheHW U yYrHUIIAL JOTOBOPE 0 HAYMHY HaloKHaJe (pecTUTY L Hje)
HITeTe, Ta/la Ce YCJOBHA 06yCTaBa KPUBUYHOT MOCTYINKA MoXe u3pehu u 3a
KpPUBHUYHA /leJs1a 33 KOja je mpoInrcaHa Ka3Ha 3aTBopa Ay»Ka o] IeT roiuHa.

Y ynany 69 KZ je nponucana MoryhHOCT U3pHllakha YCJAOBHE OCY/ie YUYUHHUOILY
KPUBUYHOT JieJla KOMe je CyJ NpeTX0JHO U3peKao Ka3Hy 3aTBopa /o0 [Be
ro/iMHe UJIM HOBYaHY Ka3HY aKo Ziohe 710 yBepemwa Jja ce U Ha 0Baj HAYWH MOT'Y
OCTBApUTH |U/bEBU KaXKhaBakba, 0JHOCHO /1a YYUHUJIAL, BULle Hehe BPIIUTH
KpUBHUYHa fieJia. OBO yBepeme cy/ia ce 3aCHUBaHa cjejeNuM 0OKOJIHOCTHMa Kao
mrto cy (Andrejew, Swida, Wolter, 2012: 312-323): a) cTaB yYuHHOL, 6) HheroBe
JINYHe KapaKTepUCTHUKe, B) HeroB JOTaallllbl HAYUH )XUBOTA U T) HEroBO
NOHallakhe HAKOH U3BPlleha KpUBUYHOT Jea. [Ipu u3puliawy ycJa0BHE OCY e,
CyJ MCTOBpeMeHO ozipehyje U BpeMe NpoBepaBamwa y Tpajamwy: a) of, [iBe 10
NeT IroJiMHA aKo je U3peyeHa Ka3Ha 3aTBopa, 6) o/ jeZiHe /10 TPU FOJIMHE aKO je
M3peyeHa HOBYAHA Ka3Ha U B) 0J] TPU /10 IET rO/jMHA aKo Ce pajiu 0 MaJioJIeTHOM
YUYUHUOLY KPUBHUYHOT JieJia.

[Ipu u3puIaky yCJI0BHe OCyZe, 3aKOHHUK MO3HAaje U MOryhHOCT mpuMeHe
»3aIITUTHOT HajA30pa“ (MaKo ra Tako He HasuBa) y 4wiaHy 72. To je ckyn
pa3n4uTUX 06aBe3a ocyheHor auna kao wro cy (Bojarski, 2007: 119-122):
1) na obaBeurTaBa cyA U cayk6eHUKa 3a 1pobaliujy o HanpeTKY TOKOM Ileproza
NpoBepaBama, 2) Aa ce U3BUHU oliTeheHoM sy, 3) Aa U3BpLIK oJpeheHy
paZiHy o6aBe3y Kako 61 06e36e110 U3/Ip>KaBabe 3a APYTo JHIle, 4) 1a 06aBJba
niaheHu paj, fja ce noABprue 06pa3oBHOj aKTUBHOCTHU WUJIU e[lyKalLUju 3a
cTullamke oJipeheHor 3aHUMama, 5) Ja ce y3JIpKU 0] yroTpebe ajJKoxoJia
WJIM ONIOjHUX Jpora, 6) Ja ce NOoJBPrHe MeJULIUHCKOM Jiedyelby, a NocebHOo
nporpaMuMa oJiBUKaBamwa o/ ynorpebe OMojHUX Jpora UJu nporpamMmuma
pexabunuTanuje, 7) fa ce y3apxu of nocehrnBamwa ofpeheHUX JIOKaTHUX
MecTa u 8) Jla ce yK/bYy4H y APYTYy 0AToBapajyhy ak THBHOCT aKo ce TUMe MOXe
CIPEeYUTH Jiajbe Bpllehe KpUBUUHUX Jesa. Cyj je Takohe oBsautheH a ocyheHo
Jaule obaBexe a y ogpeheHOM poKy y 11eJ1I0CTH UJIH JeJUMUYHO HaJOKHA U
IITETY IPOY3POKOBAHY U3BPIIEHUM KPUBUUHUM JI€JIOM.

CxopHo unaHy 73 K3, npu uspuLamwy yCJA0BHE OCY/ie, CY/J, MOXe ocyheHo JuLe
Jla CTaBU MOJ, Ha/I30p CJayKO6eHUKa 3a Npobalyjy Uad pyror JULa off jaBHOT
NOBEpea, Y Py Kemba UM JIOKaJHe OpraHu3alnyje 4uje akTUBHOCTH YK/bY4Y]y
00pa3oBHY OpUTY, ClipeyaBame JeMopaJjusaluje Uad npykawe nomohu
ocybenum sunuma. OBaj HaZi30p oApebeHUX KMIa UM yCTaHOBA Tpaje cBe
BpeMe IpOBepaBaka, a 06aBe3HO Ce U3pHUUe MaJI0JeTHOM YYHUHUOLY KPUBUYHOT
Jena (Banasik, 2013: 289-294).
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4.4. Pycka dhedepayuja

KpuBnuHu 3akoHuk Pycke denepanuje’ u3 1996. rogune ca HoBessama o 2012,
rofguHe y 4iaHy 73 onpebhyje ,Yca0BHY ocyay” Kao caMoCTaJHy KPUBUYHY
CaHKLMU]jy. AKO je cyZ, YYMHUOLY KPUBUYHOTL Jiesla U3peKao Ka3He BaCIUTHOT
pajza, orpaHUYerba y BOjHO]j CJOYXKOH, CJAYKera Yy JUCIUIIJIUHCKO] BOjHO]
je AMHULM WU JIMLIEea CJ1060/e 10 0caM TOJjMHa, OH/la MoKe (0CHMM 3a KpUBUYHA
JleJ1a IPOTHUB IOJIHE CJ1060/e Jlelle y3pacTa 1o YeTPHAECT FOAMHA) [1a OJIJI0KH
HEHO M3BpIleme ako je U 6e3 Tora Mmoryha pexabuiuTtanuja ocyheHor Jauua.
[Ipu moHolIewy OBaKBe oJJIyKe cy/ y3uMa y 063up (PenocoBa, CKypaToBa,
2005: 55-56): a) npupoay U CTeleH APYIITBEHE OMACHOCTH KPUBUYHOT /ieJ1a, 6)
0COOWHE JIMYHOCTH YYMHUOIA U B) oJ1aKIaBajyhe U oTeKaBajyhe OKOJTHOCTH.
M3pruameM yCI0BHE OCY/ie CYJ UICTOBpeMeHO ofpebhyje u BpeMe npoBepaBama
O[] IeCT MeCelH [0 TPU FOJJUHEe, OCUM aKO0 Ce PaJii 0 YCJIOBHOM O/JIaramy
M3BpIleHa Ka3He 3aTBOPA Y Tpajamy Koje je y»Ke 01 jeiHe O MHE, KaJla BpeMe
NpoBepaBama MOXKe Jia Tpaje Jio et roguna (Mamazgosuy, 2010: 154-159).

[Tope/, KJlacH4He yCJIOBHE OCY/le, y UCTOj 3aKOHCKO] 0/ipeibu je mponucaHa
MoryhHOCT cyzaa Aa ycJoBHO ocyheHOM JiMIly 3a BpeMe Tpajalka poka
npoBepaBama NoCcTaBu ofpeheHe o6aBe3e y CMUCIIY 3alITUTHOT Ha/i30pa Kao
mrto cy (Paporetal., 2007: 166-169): 1) 1a He MeHa MeCTO PeOUBAJIMIITA, paja
WJIM CTyiUpatba 6e3 o6aBeliTaBama JpXKaBHOT OpraHa Koju BpIIYW Ha[30p HA [,
HBeroBUM MOHallawkeM, 2) a He nmocehyje oapeheHa mecTa, 3) f1a ce moJiBprue
Jledyery 0J aJIKOX0JIM3Ma, HapKOMaHHUje, TOKCUKOMaHuje UJIM BEeHEpUIHUX
6oJiecTH, 4) na Hahe 3amocjeme NpeMa CBOjUM CIIOCOOGHOCTHMA, 5) J1a ce
LIKOJIyje Y yCTaHOBM ONLUTEr 06pa3oBama U 6) Jla UCIyHU ApyTre o6aBese Koje
NOr0/1yjy HeroBOM IOINpPaB/bakby U pexadbuanuTauuju. Hajg3op Hag )KUBOTOM,
pazioM, IIKOJIOBakbeM U MOHAIIakeM YCJIOBHO ocyheHor JIHla y TOM Cay4ajy
BpIIHU CHElWjaJn30BaHU IPXKaBHU OpraH Ha/JIeXaH 3a Npo6alyjy, 0JHOCHO aKo
ce pajiv 0 ocyheHOM BOjHOM JIMLY — KOMaH/IaHT BOjHE je IUHUILIE UJIU YCTaHOBE
(Papor, 2008: 404-407).

5.]yKHOeBpoICKe Ap>KaBe

5.1. Aa6anuja

KpuBruunu sakonuk Peny6snke Anbanuje!® uz 1995. roguHe ca HoBeJiama /o
2015. roguHe y rJ1aBU CeJMOj M0l HA3UBOM ,, AJITepHATHUBE Ka3HHU 3aTBOpa“
npeapuba y wiany 60 ycioBHy ocyay. OBje, makJie, YCJOBHA ocyaa He

9 YrosioBHH] Kozekc Poccujckoj penepanuu, Poccujckaja razerra Ho.63/96.
10 Criminal code of the Republic of Albania, Law No. 7895/199, .No. 8893/2015.
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npeZcTaB/ba CAaMOCTATHY BPCTY KpUBUYHE CAHKIU]je, Beh Ha4uH, popMy 3aMeHe
ka3He 3aTBopa (Muci, 2012: 221-224).

[Ipema oBOM pelllerby ocyheHHU je 3a BpeMe Tpajarba npobaluje Ay»aH Ja
W3BpIIU jeiHY Uu Bullle o6aBe3a (Elezi, 1999: 178-182): 1) ga u3Bpuiv pagHy
06aBe3y WJIK []a ce CTPYYHO ycaBplIaBa, 2) 1a TPOLIH IJIATY, IPUXOJe UJIU ApyTa
CpeJZCcTBa 3a M3/pKaBake NopoJule, 3) a HaZJOKHA/AU IITETY IPOY3POKOBAHY
KPHUBUYHHUM JlesI0M, 4) 1a ce y3IP>KU 0J] YIOTpeOe MOTOPHOT BO3MUJIA 32 BOXKLY,
5) naHe o6aB/ba NpodecroHaHe aKTUBHOCTH Koje Cy TIOBe3aHe ca U3BPIIEHUM
KpPUBUYHHUM ZieJsioM, 6) na He mocehyje ogpehena Mecra, 7) na He nocehyje Mmecta
Ha KOjuMa Ce CJIYKH aJIKoxoJsHO nuhe, 8) 1a 60paBu y MeCcTy CTaHOBaka, 9) Aa
ce He Ipy>kH ca ogpeheHUM uruma (ocyheHUM JIMIMMa UM caydYeCHUIUMaA Y
M3BpIIEHOM KPUBUYHOM Jeny), 10) fa He moceyje, HOCU UJIU KOPUCTHU OPYKje,
11) na ce MoOBprHe MeUIIMHCKOM JieYeby U PeXabUJIUTAIUjU ¥ 3/IpaBCTBEHO]
ycTaHOBU U 12) na npecTaHe ca KopullheweM aJKOXOJTHUX Uha UJIH ONOjHUX
Jipora.

[Ipu u3punamy je/iHe UM BUlle 06aBe3a ocyheHOM JiM1y, CyJ, HAPOUUTO y3UMa
y 063up (Elezi, Kacupi, Haxhia: 2013: 289-291): a) tberoBy cTapocT, 6) HeroBo
MEHTAaJIHO CTakbe, B) HAYMH )KMBOTA U NOTPebe, MoCEOHO OHE KOje Cy ToBe3aHe
ca BberoBoM NopojuloM, o6pa3oBakbeM UJIU pajioM, I) MOTHBE U3BPIIEHA
KPUBUYHOT [ieJ1a, /1) ’eroBo MOHallake 0CJe U3BpLlekha KPUBUYHOT JeJa U
h) Apyre OKOJHOCTH Koje yTUYY Ha U360D BPCTe U BpeMe Tpajara Mepe. Y 41aHy
60a K3-anpomnucaHa je u3puyuTO ,,06aBe3a NpecTaHKa Kopullhewa aJKkoxoJia
WM onojHux Apora“. OBa ce Mepa 3alUTUTHOT HaJ30pa U3pHUYe JULY Koje je
KPUBUYHO [Jl€JI0 U3BPLINJIO Y CTalky 3aBUCHOCTH 0/ yIOTpebe ajKkoXoJia Uiu
OIMOjHUX Apora. Y TOM CJ1y4ajy ce OH NoJiBpraBa MeJUIJMHCKOM TpeTMaHy Koju
MMa 3a UJb Jieyekhe ocyheHor Jihna Kako 61 ce y3JpKao o, Ja/be ynoTpebe
OBaKBUX cymncTaHu. OBaj ce TpeTMaH NpUMeEWYje y ClelHjaJu30BaHOj
3/lpaBCTBEHO] yCTAHOBY, IpeMa oA4J1y1d MUHUCTAapCTBa 3/JpaBJ/ba, a Ha 3aXTEB
npo6anuroHe cayx6e. Takobe, oBa ciy»x6a BpillM HaA30p HaJ U3BpILIEHEM
“3peyeHUX Mepa 3allTUTHOT Ha/i30pa, OJHOCHO /Jlaje NpeaJior 3a HbUXOBY
W3MeHY UJIM OKOHYake.

5.2. Umaauja

KpuBruunu 3akoHuk Peny6srke Utanuje' us 1937. roaute ca 6pojHUM HoBeJlaMa
o 2016. roauHe y ApyTroM Aey noj Ha3uBoM ,06ycTaBa U CyclieH3Hja Ka3He"
y TJIaBY NIPBOj, Y oZipei6u YiaHa 195 nponucyje ycJ0BHY OCyAy Kao OGJIHK
CycIeH3Mje u3peyeHe Ka3He (@ He caMOCTaJiHe KpUBUYHe caHKLHje). OHa ce

11 Legge 10. Ottombre 1930. No. 1398. Testo coordinate ed aggiornate del Regio Decreto
Legge 20.3.2016, No. 20 e 8. 3.2017, No. 24.
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H3pHye NPUMapHOM YYUHHONY KPUBUYHOT JleJia KOj! He IPeICTaB/ba OMACHOCT
3a IPYUITBO Ka/ia Ce ¥ Ha OBaj HAaYMH MOXKe ¥ J0BOJbHOj MepHU Y TUIIATH Ha HbeT'0BO
MOHAIllakbe U IIoTPaBJ/bakhe aK0 MY je U3pedeHa: HOBYaHA Ka3Ha, 00aBe3HU paj
MJIM Ka3Ha 3aTBOpa [0 TPU ro/iMHe, YHje ce U3BPIlekhe 3aTUM CyCIIeHAYje 3a
oZpeheHo BpeMe of ABe o0 neT roguHa (Padovani: 2012: 241-249).

[Ipu u3puLamy yca0BHe OCYZe Cys ocyheHOM IuLy nocTaBJ/ba opeheHa npaBua
noHamama (4aH 202 K3), koja ce ogHoce Ha (Aleo, Pica, 2012: 389-396): 1)
NoTpeby CTUIAKkA oZipeheHor cCTpy4YHOr 06pa3oBama, 2) HaCTakbUBaAKE Y
onpeheHoM MecTy, 3) 3aCHUBakbe PaJHOT OZIHOCA, 4) Y3/ip>KaBabe 01 APy Keba
ca oJjpeheHuM JIMIIMMa, 5) y3/ip>kaBame off ynoTpebe aJKOXOJTHUX nuha uiu
OIIOjHUX APOTa, 6) ypeHO laBakbe U3/IpXKaBakba 3a YJaHOBE CBOje MOPOIUIEe U 7)
No/iBpraBake NOTPe6HOM Jieuery UJIH APYTroj Tepanuju. M36op oBux npaBuJia
Cy/Jl BpLIM HAa OCHOBY aHAJ/IM3€e UHAMBU/IyaJHUX IOTPeba CBAKOT ocyheHor inna,
ay CKJaZly ca OKOJIHOCTUMA ¥ HUBOOM ONACHOCTHU 0/ 6eKCTBa TaKBOT JIUIIA.

Ysan 203 K3 UTanuje npomnucyje opiaamhemwe cy/ia Jja ycJIOBHO ocyheHo Jiule
CTaBH MOJ, Ha/A30p 3aLUTUTHUKA, YyBapa, cJayKOeHHKa 3a Npobalujy Uiu
l06poTBOpHe opraHusanje. OBauua cy Ay»KHa a 6yy y peJOBHOM KOHTAKTY
ca ycJIOBHO ocyheHUM nuLeM, Ja ra nocehyjy ko kyhe uiu Ha pajHOM MecTy,
Jla IpoBepaBajy akTUBHOCTHU KOjHMa ce OH 6aBU y CJI060JHO BpeMe, 1a My Aajy
caBeTe U YIyTCTBa KaKo /la Ha Haj6o/bl HAYHH JONpHUHECe CBOM TIOHOBHOM
npuJjarohaBamky HOpMaJIHOM APYIITBEHOM XKHBOTY U HeIOBOM Ipeobpakajy
(Rammaci, 2007: 278-285).

[lopes 3alUTUTHUKA U ciayxkbeHHMKa 3a npobanujy (Kkao ApKaBHUX HJHU
JpYLITBEHUX OpraHa), ycJI0BHO ocyeHo JiM1Lie ce 3a BpeMe Tpajaka IpoBepaBaba
MOXxe y cMucay 4djaaHa 213 K3 cTaBUTH M NoJ HaA30p A0O6POTBOPHUX
opraHu3sanuja (Kkao ¥ jaBHUX UJIM IPUBAaTHUX YCTaHOBA UJIM YApPYKewa). OBe
opraHusanuje (Pulitano, 2007: 321-333) cy Ay>KHe [ia NpeAy3UMajy pa3JuynTe
Mepe Kako 6U ce ycJI0BHO ocyheHa Jiula laKlie, 6p>ke U eGUKaCHUje YK/byduIa
Y IpUJIaro/iija >KMBOTY y 3ajeJHULM. Y TOM LJU/bY OHE IIPY>Kajy CaBeTOJaBHe
yCJyTe, ycMepere, MopaJHy U MaTepHjaJiIHy ToMoh yc0BHO ocyheHOM ULy
y LIAJ/bY IOHOBHOT YCNOCTaBJ/bakha lber0OBOT HOPMaJIHOT )KMBOTA Yy 3aje JHULU U
CIpeyaBarba MOHOBHOT Bplllekha KPUBUYHUX Jie1a. JloOpoTBOpHe opraHu3alyje
MOTy OBaKBa JIMLA U [la 3a1I0CJIe HAa OAroBapajyheM paJlHOM MecCTy, ja My IIpy»Ke
noMoh y npoHaJia)kemy 3alocJema, 10CA0/iaBlia, MecTa CTaHOBaka, Te Jja ra
CaBeTYyjy KaKo /ia NIpaBUJIHO KOPUCTHU CBOjy yiuTeheBUHY UM 3apajy, Kao U
Jla My Ipy»kajy cBe BHU/IOBe MO/JplIKe KOje Cy Heonxo/JHe 3a Bohemwe ,yacHor"
»KMBOTA. Y TOM [JU/by OBe OpraHu3allyje Bplle peJloBaH HaZ30p Ha/J, YCJIOBHO
ocyheHUM JiM1eM, aJiu Ha JUCKPeTaH M OAroBapajyhu HayMH, Tako JAa He
yrpoxKaBajy npolec lberose pexabuanTanuje.
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5.4. llinanuja

OpraHcku 3akoH 10/1995 o KpuBuuHoM 3akoHUKY KpasbeBuHe lllnanuje (Me-
rino Blanco, 2006: 221-229) u3 1995. roavHe ca HoBesiama g0 2012. roguHe y
ryaBY Tpehoj noj Ha3uBOM ,3aMeHa Ka3He 3aTBOpaA U YCJI0BHA ocyia“ peABUba
pa3jnyuTe 06JIMKe CYICTUTYTa Ka3Hu 3aTBopa (Luzon Pena, Diaz, Conlledo,
2012:189-195). Tako je y usany 80 noj; Ha3uBoM ,,CycrieH3Hja U3BPIleHha Ka3He
3aTBopa“ mpeaBuheHo Aa je cy oBJianiheH 1a u3pedyeHy Ka3Hy 3aTBOpa /o iBe
roiMHe CyClleH/lyje o] U3BplIeHa, aKo NPOLeHH Jla He NOCTOjU KPpUMUHAJIHA
OTACHOCT O/ I0HABJ/baba BpPIllekha KPUBUYHOT JieJia ocyheHor ula NpoTUB
KOTra ce MHaue He BOJU Jpyryu KpUBUYHU noctynak. Taza ce ogpebhyje Bpeme
poBepaBamka y Tpajawy o [iBe 10 MeT I'OJHA, HAKOH cacjyllamka CTpaHaKa,
y3uMajyhu y 063up IM4HEe OKOJIHOCTH YUUHUOLA, KApaKTepPUCTHUKE U3BPIIEHOT
KPUBHUYHOT JleJs1a U IY>KUHY u3pedeHe ka3He 3aTBopa (Landecho Velasco, 2004:
341-353).

[Ipy uspunamy cyclieH3dje U3pedyeHe Ka3He 3aTBOPa, CyJ je oBjawheH ga y
cMucay 4iaHa 83 ocyheHoM M1y u3pekHe jegHy UM Bulle Mepa (Birgin, Ba-
ratta, 2000: 311-317): 1) 3a6pany nocehuBamwa oJijpeheHrUx MecTa, 2) 3a6paHy
NpuGIMXKaBakba KPTBH, (beHUM CPOJHUIMMA HJH JPYTUM JHIHMaA Koje
oZpeny CyJ UJad 3abpaHy KOMyHHUKalUje ca kbUMa, 3) 3a6paHy HalyUlTamba
MecTa npebuBasuiuTa 6e3 ofo6pemwma cyaa, 4) JIMYHO NOjaB/bUBabe NMpe/,
CyZIoM, OZTHOCHO CJYy>60M npobaiuje, 5) ydenrhe y o6y, pajay, KyJTYpPHO]
WM caobpahajHoj eAyKaLUjy, TPEHUHT IPOrpaMuMa O CEKCYaJIHOj U €KOJIOIIKO]
3alUTHUTH, OLHOCHO Y IpOrpaMuMa 0 3alUTUTH }KUBOTUA U 6) UCNYHaBakbe
Jpyrux o6aBes3a Koje CyJ, cMaTpa MOTOJAHHUM 3a JPYIITBEHY UHTerpanujy
ocybeHoOr, y3 HberoBy carjlacCHOCT, a KojuMa ce He Bpeba HWeroBo JIMYHO
ZJOCTOjaHCTBO.

6. 3ak/pyyak

CaBpeMeHa KpUBUYHA 3aKOHOAABCTBa EBpore, yk/byuyjyhu v 3aKOHOZABCTBO
Peny6.uke Cp6uje u3 2005. roauHe, npe/iBuhajy pasyheH cucteM KpUBUYHHUX
CaHKIMja 32 yYMHHUOIle KpUBUYHUX JleJia. To je y CKJIaly ca 0GUMOM, CTPYKTYPOM
Y IMHAaMUKOM KPUMUHAJHUTETA, aJIM U Ca 3aXTeBHMa KPUMHUHAJIHE MOJIUTHUKE
- Jla ce CBAaKOM YYMHHUOIY KPUBUYHOT JleJla MHAUBUAYAJIU3MPpa BPCTa U Mepa
JIPYIITBEHE peakKIiyje oJIMYeHe y KPUBUYHOj CAHKLMjHU KOja 0/ITOBapa CTeNeHy
JPYIITBEHE OMACHOCTH yYWHHOIA JleJ1a, OHOCHO OOMMY U UHTEH3UTETY
MPOY3POKOBaHe MOCJEUIEe U OKOJHOCTUMA T0/J] KOjUMa je KPUBUYHO [1eJI0
Y4YHIbEHO, Ka0 U KapaKTepUCTUKaMa lheroBe TMYHOCTH. KasHe cy oCHOBHe U o[
HajCcTapujux BpeMeHa Hajuyellhe NponycUBaHe U U3pUIlaHe KPUBUYHE CaHKIHje.
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Ho, mox yTunajeM vjeja o MHAUBU/AYaAIU3alMju U ClIel|UjaIHOj IpEBEHIUjU
Kao OCHOBHOj QYHKILIMjU KPUBUYHOT NpaBa, nmoyeTkoM 20. BeKa y CUCTEM
KPUMBHYHHUX CaHKIHja ce YBOJie HOBe BPCTe Mepa ApylITBeHe peaknuje. To
Cy Mepe ymno3opema (onomumwyhe, ynosopapajyhe, aAMOHUTHUBHE KPUBUYHE
caHk1Hje), Mehy Kojuma ce moce6HO UCTHYe yCJI0BHA ocyAa. Ho, mopes cBojcTBa
caMoCTaJIHe KpUBUYHE CaHKIIHje YCJI0BHA 0CYy/la Ce UeCTO jaB/ba U Kao 06JIHK,
dbopMa MozaIMTeT CyclieH3Mje u3pedeHe (UM yTBpheHe) Ka3He 3aTBopa UJIHU
JpyTe BpCcTe Ka3He.

3aBUCHO 0J] ca/ip KU HE YCJIO0BHE OCY/le U HAUMHA Hberor U3BpLIekha, pa3JuKyjy
ce /iBa cUCTeMa: a) KOHTUHEHTAJIHU U 6) aHTJIoaMepuyKU cucteM. [lociegmbux
JlelleHdja u3/iBajajyhu npeJHOCTH CBAKOT O/ IbUX, CTBapa Ce HOBHU MELIOBUTH
CUCTEeM YCJIOBHE OCyZie — YCJOBHA OCyJZia ca 3alUTUTHUM HazA30poM. OBaj
3alITUTHU HA/Z30p YMHe Pa3JIMUUTEe Mepe 3alITUTe, MOMOhH, cTapawa U
Ha/30pa HaJ )KUOTOM, paJloM U OHallaweM ocyheHor inna 3a ogpeheHo BpeMe,
YHUMe Ce MPEBEHTBHO JieJyje Y MpaBly npeAynpehrBamba NOHOBHOT BpIIeHha
KPUBUYHUX JleJa, a MCTOBPEMEHO My Ce HU30M IIpaBUJIa, 3aXTeBa, yIyTcTaBa
Y o6aBe3a yTUYE Ha APYIITBEHY PeUHTerpanujy v JOKaJHY 3aje JHULY KaKO
641 BOJIMO ypeJaH U ,dacTaH" )KUBOT.

Ha Taj HauWH ce NCUXOJIOUIKOM ,IPUHY/IOM" YyTHYEe Ha YYUHUOIIA KPUBUYHOT
JleJ1a y CMHUCJy NONpaBJ/batha HErOBOT NOHAIIAha, Y3/ApKaBamwba 0/ Kpllemka
Npomnuca ¥ MoHalllaka v BJIailakba Ha 106011 1o, oipeheHM orpaHUYehUMa
Y IO/ IPEeTHOM ITPUMeHe y 3aKOHY MPOIKCAHe UJIU Y CYACKO]j OJ/IYIIU U3pedeHe
BpcTe U Mepe Ka3He. Takohe, oBe Mepe Tpeba /1a yca0BHO ocyheHoM uLy: a)
OTKJIOHe Moryhe y3poKe U yCJIOBe 32 TOHOBHO BplIeHe KPUBUYHUX JleJia Koja
Cy ra paHuje oJiBeJia Ha ,IyT KpUMHHAJA", 6) HaMeTHe 06aBe3y Jla y 11eJI0CTH
WJIU 1eJITUMUYHO OTKJIOHU IITeTHE MOCJe/[UIle U3BPIIeHOT KPUBHUYHOT JieJia
WJIM ce U3MHUPHU ca oliTeheHUM Ha APYTrd HAauMH, U B) ob6aBexe Ha ojapeheHo
MECTO HBJbeha, IIKOJI0Baba UJIH Pasia, OHOCHO JieYee U pexabuinTarujy.
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SYSTEMS OF SUSPENDED SENTENCE WITH PROBATION
SUPERVISION IN THE EUROPEAN CRIMINAL LAW

Summary

In contemporary criminal law, a prison sentence is the basic and most important
type of criminal sanction imposed on criminal offenders in order to prevent and com-
bat crime. In addition to the unconditional prison sentence, all criminal legislations
also recognize different modalities of its imposition or execution. Different forms
of substitute or alternative measures are awarded in cases where unconditional
detention is not necessary. Thus, we can distinguish full or partial suspension of
the prison sentence or some other kind of punishment. In the first case, it involves
the suspended sentence. This is a complete exemption from the execution of a
court-awarded prison sentences (and/or other types and forms of punishment), or
determined for a specified time (probation period) and under certain conditions. In
case the conditionally convicted person does not meet the set of general and special,
mandatory or optional requirements, criminal law provides for mandatory or opti-
onal revokation of the suspended sentence. However, in addition to the suspended
sentence as a form or modality of executing the imposed prison sentences, some
modern criminal laws also recognize the suspended sentence as a special kind of
criminal penalty - as a measure of warning. A prerequisite for the implementation
of these measures is the fulfillment of the formal requirements, pertaining to the
type of offence and prison sentence duration, or material conditions — the court
assessment that the application of penalties in the particular case is not necessary
because the goals (purpose) of punishment can be achieved without effective en-
forcement of prison sentences in whole or in part. This paper discusses the concept,
characteristics, conditions and methods of implementation of these forms of prison
sentence suspension, with various systems of probation supervision in the European
criminal law.

Key words: criminal act, perpetrator, prison sentence, suspended sentence, pro-
bation supervision, court, European law.
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RIGHTS AND FREEDOMS IN THE CONSTITUTION
OF THE REPUBLIC OF POLAND™

Abstract: Guaranteeing the fundamental rights and freedoms to citizens,
as well as enabling them their proper exercising and strict observance, are
one of the most important tasks of contemporary democratic states and si-
multaneously a real challenge. The level of the individual rights’ observance
undoubtedly depends upon whether a state is able to create an effective
system of their protection. Not less important is indeed the catalogue of
fundamental rights and freedoms contained in the Constitution which, in
consequence, along with the constitutional guarantees, remains one of the
most essential attributes of their protection. Given that the basic law is
treated as their main and supreme source, violating such rights is consid-
ered to be the breach of the constitutional provisions. Contrary to the states
with long and stable traditions of statehood and democracy, this problem
seems to be especially essential and vivid in case of those states which still
remain on the stage of solidifying their statehood foundations as well as
seeking, striving for and testing their ways of democratic development,
being rather new for them hitherto. The paper aims to provide a detailed
legal analysis of the catalogue of rights, freedoms and duties envisaged
in the Constitution of the Republic of Poland of 1997, presently in force, as
well as to reflect on their sources and axiological basis deriving from the
international standards. The paper first discusses the key concepts in the
Polish constitutional law doctrine: a right, a freedom, a duty, and their
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constitutional guarantees. Further on, it focuses on the analysis of par-
ticular rights, freedoms and duties catalogued in the Polish basic law, as
well as their scope and interpretation. In the end, the paper discusses the
problems related to constitutional guarantees of the fundamental rights
and freedoms.

Keywords: fundamental rights and freedoms, the Constitution of the Re-
public of Poland, content and interpretation of basic rights, observance of
human rights, effective legal instruments.

1. Introduction

The substance of the status of individuals, including the strict observance of
their rights, especially in the context of their relations with the state authorities,
is an extremely essential area of contemporary democratic states’ functioning
(Banaszak, 1995). It gains even more importance in the states with unsolidified
statehood and democratic traditions, where this substance has not been deeply
rooted in the legal culture and nation’s mentality. In such states, huge efforts
are still necessary to create effective mechanisms ensuring the unhindered
exercise of constitutionally provided legal rights and freedoms, and to establish
an effective system of their guarantees and protection.

The Polish constitutional legislator has treated the regulation of the fundamental
rights and freedoms in its basic law rather extensively and in great detail. This
approach seems to be aresult of the binding liberal doctrine, determining the su-
preme status of an individual in relation to the state. Moreover, it is worth noting
that the Polish Constitution was created in the period of the transformation of
the state’s political system and in the eve of joining the EU. Hence, constructing a
catalogue of citizens’ fundamental human rights and freedoms contained in the
basiclaw as well as the system of their constitutional guarantees was held under
a strong influence of the standards ensuing from the output of the international
and European law in the field of human rights’ protection. An objective of such
an approach was the state’s striving to ensure its citizens an institutionalized
capacity to really exercise their constitutionally guaranteed rights and freedoms
and, above all, the capacity to effectively claim those rights in case of their bre-
ach, especially by the public authorities. Furthermore, meeting the conditions
laid down by the EU, concerning the standards of a democratic legal state and
an appropriate degree of human rights guarantees on the constitutional and
systematic level, was an undoubtedly stimulating factor.

The paper aims to provide a legal analysis of the issues related to the protection
of rights and freedoms of persons and citizens on the grounds of the binding
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Constitution of the Republic of Poland of 2 April 1997 In particular, the analysis
focuses on the catalogue of freedoms, rights and duties of persons and citizens
contained in the basic law, as well as on their constitutional guarantees. This re-
search has been conducted with reference to the doctrinal concepts of freedom,
right and duty, provided in the Polish constitutional law literature. The author
analyzes the classification and systematics of fundamental rights and freedoms
introduced in the basic law, as well as the system of constitutional guarantees.
The central part of the paper has been dedicated to the analysis of the catalogue
of rights and freedoms of persons and citizens, their duties on the grounds of
the binding basic law, created in line with the international standards, as well
as their systematics, content and scope.

2. The Concepts of Freedom, Right and Duty, and Fundamental
Rights in the Polish Constitutional Law Doctrine

The concepts of freedoms and rights of persons and citizens are strictly connec-
ted with each other, both in the legal acts and in the subject literature (Matwie-
juk, 2009: 89-93). Yet, it should be underlined that these concepts have diffe-
rent meanings, their origins vary and, as a natural consequence of the above,
the technics of constructing the legal norms related to them are also diverse
(Lawrynowicz-Miktaszewicz, 2014b: 73-93). Human freedoms ensue from the
natural rights, from the features which are congenital and appurtenant to man,
such as an ability to speak (Lawrynowicz-Miklaszewicz, 2014a: 100-115). Hence,
a state cannot establish a freedom of speech; it can only recognize it (which is
done most frequently) and it can also restrict it. Some authors, especially the
representatives of the Thomist school, suppose that the natural rights originate
from the Creator, i.e. they are a result of the manifested law (ius divine). The-
refore, freedoms are not established by states; they may only be recognized,
guaranteed and restricted by states.

Unlike freedoms, rights are created by states, which determine the catalogue
and the scope of envisaged rights. It is similar with duties (Borski, 2016: 87-94).

The analysis of particular distinctive features underlying the notions of freedom,
right and duty, as well as an attempt to compare them, lead to very interesting
conclusions. First of all, a notable feature characterizing the freedom conceptis
the possibility to choose different behaviour according to an individual will of a
person in question. Secondly, freedom is not derived from substantive law, as it
is the case with a right or duty; therefore, law does not state a basis or a source
from which it is derived. However, similarly to all other kinds of norms being in

1 The Constitution of the Republic of Poland, the Official Law Gazette ‘Dziennik Ustaw’ 1997,
No 78, item 483 with amendments.
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force within a human society, law may restrict an individual freedom. This is
its great value, in fact. Thirdly, a state authority, wishing to restrict a citizen’s
freedom, is obliged to determine the legal basis of its activity. And fourthly,
the state is obliged to undertake all appropriate actions in order to assure an
individual a possibility to exercise such sphere of freedom which the law has
envisaged in its substantive sense.

In characterising the concept of a right, comprehended as an objective prero-
gative or individual entitlement determined by a legal norm, there are several
notable features. Firstly, an authorized person always has an opportunity to
choose a certain kind of behaviour, meaning that he/she can either exercise it or
not. Secondly, arightis always derived from a legal norm in a substantive sense,
which means that there is no right without alegal norm determining it. Thirdly,
in case of a conflict, it is a citizen’s duty to indicate the legal basis from which
the right ensues. And fourthly, it is the state’s duty to undertake appropriate
actions and make every effort to guarantee the citizens’ exercise of their rights.

In an attempt to characterise the concept of a duty as an element of a legal norm,
we may note several distinctive features. Firstly, a duty implies that a citizen
has no possibility to choose a certain kind of behaviour because, as opposed to
freedoms and rights, there is an explicit order or a prohibition of a definite ac-
tion. Secondly, a duty is always derived from a substantive legal norm; in other
words, there is no duty without a legal norm. Thirdly, in case of a conflict, itis the
obligation of the state to indicate the legal basis from which the duty ensues, and
the citizen is required to comply with the legal provisions. And fourthly, it is also
the state’s duty to assure the citizens’ compliance with the envisaged obligations
by guaranteeing both (general) social and other (individual) citizens’ interests.

In the constitutional law doctrine, the notion of fundamental rights is one of the
principal concepts in the field of rights and duties of persons and citizens. They
are distinguished by using a formal criterion. Thus, a right is considered to be
fundamental in case a constitutional legislator has included it into the catalogue
of constitutional rights. In creating such a catalogue, the legislator is usually
guided by the accepted axiological principles and values. When constructing the
basic law, the constitutional legislator always chooses and makes such rights
fundamental which he conventionally recognizes to be such.

3. Commonly Accepted Classifications of Freedoms, Rights and Duties

The constitutional law doctrine recognizes different criteria for classifying
rights, freedoms and duties, such as: universality, restriction or non-restricti-
on, and the manner of regulating the subject matter (substance) of rights and
freedoms.
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When using the criterion of universality in creating a catalogue of rights and
freedoms, it is assumed that they are intended to refer and equally apply to all,
which is the key requirement underlying the idea of equality. This principle
allows for only few exceptions, e.g. a different regulation of the rights of mino-
rities, children, etc.

According to another classification, rights and freedoms are divided into those
which can be suspended or restricted, and those of an absolute character. The
second category of rights and freedoms cannot be restricted.

There is also a classification based on the way of regulating the substance of
rights and freedoms. Depending on the accepted legislation technics, consti-
tutional norms can be applied directly or they may require concretization by
way of a statute.

The substance criterion is elaborated in the UN documents, and it is most frequ-
ently and universally used by constitutional legislators in contemporary states
when constructing the constitutional catalogues of human rights and freedoms.
The distinctive criteria are the spheres of human life which are protected by
constitutional legislators. From this viewpoint, human rights and freedoms can
be divided into the following groups: personal, political, economic, social and
cultural rights and freedoms.

The classification of duties and obligations is also based on the subject matter
criterion. They are usually distinguished as follows: general duties towards the
state, including the observance of legal regulations; duties in the field of defence,
and economic duties. In addition, the contemporary constitutions more and more
frequently impose the duty of protecting the natural environment.

4. Guarantees of Rights and Freedoms

In the constitutional law doctrine, the guarantees of rights and freedoms of per-
sons and citizens are comprehended as the entirety of legal institutions, aimed
at materializing constitutionally recognized freedoms and granted rights. The
doctrine also defines the notion of substantive guarantees, being the entirety
of economic and social results assuring the exercise of rights and freedoms.
The effectiveness of substantial guarantees largely depends on a social and
economic condition of a state, and is not directly determined by the constituti-
onal law norms. Certainly, the most important guarantees for lawyers are legal
guarantees (Wisniewski, 2006).

Besides the institutional legal guarantees of the national law, another distinctive
feature of a contemporary democratic state is the essential role of international
and supranational guarantees. These guarantees are provided in the substantive
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law norms, and contain both principles and legal institutes which are to ensure
the rights and freedoms of persons and citizens. They also include some (general)
principles and procedures, such as: open proceedings, public pronouncing of a
sentence, the right to a fair trial, the right to defence, etc. The guarantees envisa-
ged in the national law are (for example): independence and autonomy of courts,
the Ombudsman’s activity, an electoral protest, the control of constitutionality of
law, and the right to file a constitutional complaint. Supplemental to the national
guarantees are international and supranational institutions, including relevant
principles and procedures. Inter alia, there are supranational and international
courts, such as: the Court of Justice of the European Union, the European Court
of Human Rights, the International Criminal Court, etc.

5. The Catalogue of Freedoms, Rights and Duties in
the Constitution of the Republic of Poland

The constitutional legislators of contemporary democratic states usually strive
to envisage a comprehensive catalogue of rights and freedoms in separate chap-
ters of their basic laws. Yet, placing them in separate parts of the constitution
does not necessarily imply that they are not to be found elsewhere; for, it is not
seldom that some rights are raised to the rank of the fundamental constitutio-
nal principles by being located in separate, specially designated first chapters
of basic laws. Sometimes, the provisions related to rights and freedoms may be
found in other chapters of the constitutions (for example, a passive electoral
right can be normed in a chapter devoted to the Parliament). This peculiarity
is also characteristic for the Constitution of the Republic of Poland (Banaszak,
1997b: 56-68; Banaszak, 2012: 143-163; Chmaj, M., Chmaj, ]. M., 2016; Jabtonski,
2010; Jabtonski, 2014: 15-26).

Among the provisions of the Polish basic law related to the citizens’ rights,
freedoms and duties, we should (first and foremost) refer to those which create
the normative framework of the catalogue. In the constitutional law doctrine,
such provisions are most frequently distinguished as the universal principles
referring to the citizens’ fundamental rights, freedoms and duties. The starting
point in formulating these provisions is a general statement that - besides the
specific explicitly prescribed rights, freedoms and duties - the constitutions
also contain some general provisions pertaining to the whole catalogue of rights
and freedoms. The general principles constitute the basis of the system, being
simultaneously the directives for its interpretation. Initially, constitutional
acts determined the citizen’s status in the state mainly through such general
principles. The evolution of norms in this field shows a permanent tendency
of making the rights and freedoms’ guarantees more and more detailed, and
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steadily increasing their number and level of concretization. Presently, these
norms are the greatest constitutional value in the field of human rights, and
they are of principal interpretation significance for the comprehension of all
the other fundamental rights.

Relying on the deep analysis of the text of the Polish basic law, it may be conclu-
ded that the constitutional legislator has treated this substance in a rather
detailed way, striving to construct possibly the most extensive catalogue of
the fundamental rights and freedoms guaranteed to individuals. Following
the example of the contemporary constitutions of other democratic states, the
Constitution of the Republic of Poland has principally regulated the question of
the fundamental freedoms, rights and duties in Chapter II: The Freedoms, Rights
and Obligations of Persons and Citizens. Some of them are also part of the consti-
tutional principles specified in Chapter I: The Republic (especially in Articles 1,
2,11 and 12) (Garlicki, 1998: 83-115; Matwiejuk, 2009: 98-102).

Chapter II (The Freedoms, Rights and Obligations of Persons and Citizens) conta-
ins 57 provisions (Art. 30-86); thus, the regulation of this substance occupies
a substantial part of the basic law. The systematics of the provisions related
to the fundamental rights and freedoms contained in the Constitution of the
Republic of Poland, their catalogue, as well as their content and scope have to
a large extent been determined by the norms derived from the treaties and
conventions, which remain part of the Polish legal order and are often directly
binding?. Hence, they strictly correspond to the appropriate acts of international
and supranational law. A special partin this field had been played by the treaties
ratified by the Polish state before the adoption of the Constitution of 2 April
1997, for instance: the International Covenants of the UN (Wieruszewski, Hliwa
2002) or the European Convention on Human Rights. Therefore, they must have
had a considerable influence on the content of constitutional regulations in this
area. The creators of the Polish basic law only had to go further, i.e. expand the
catalogue of the rights and freedoms of the persons and citizens in relation to the
obligations which have been imposed in the meantime. An essential part of this
Chapter is dedicated to the general principles concerning the comprehension and
interpretation of all the rights guaranteed on the grounds of the Polish basic law.

2 Some of the international treaties and conventions of considerable significance for the
substance of the fundamental rights and duties of persons and citizens contained in the
Constitution of the Republic of Poland, are: The International Covenant on Civil and Political
Rights, The International Covenant on Economic, Social and Cultural Rights, The European
Convention on Human Rights, as well as The Treaty on the European Union, The Treaty on
the Functioning of the European Union, and the Charter of Fundamental Rights. A series
of other international treaties related to human rights also play an important part in the
consitutional framework.

57



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 79 | F'oguHA LVII | 2018

The general principles, related to the whole catalogue of the fundamental rights
and duties contained in the Constitution of the Republic of Poland, are placed in
a separate systematization unit titled General Principles (Art. 30-37) (Matwiejuk,
2009: 94-98). In fact, it comprises three general principles: dignity, liberty and
equality, which are used in the interpretation of all other rights and duties con-
tained in the basic law (Putto, 2014: 121-128). The objective of such conception
seems to be a wish to solidify a democratic constitutional system: by promoting,
providing for and enabling the exercise of citizens’ fundamental rights and
freedoms along with the most important and effective constitutional guaran-
tees of their observance, by striving to assure humanitarian living conditions,
achieve the multi-dimensional development of human beings, and bestow the
individuals a right to participate and influence the society’s development and its
living conditions; and by obliging the public authorities in power to guarantee
the observance of the fundamental rights and freedoms.

Achieving such a state of affairs, where the citizens play a real part in public
life and influence the society’s development, would undoubtedly contribute
to the implementation of the fundamental constitutional principles of Poland,
provided by its basic law (Bataban, 2011: 41-56; Bisztyga, 2011: 319-328). The
most important principles guaranteed by the Constitution are: the principle of
the republican form of government (Art. 1), the principle of the democratic legal
state (Art. 2), the principle of the sovereignty of the people (Art. 3), the principle
of the civil society (Articles 11 and 12), etc. (Garlicki, 1998: 51-82; Pieniazek,
2016: 70-71; Putto, 2014). It goes without saying that these principles contain
elements emphasizing an opportunity for the citizens to actively participate in
public life and shape the directions of the state policy; such active participation
empowers the citizens to be co-responsible for shaping the state policy. Yet, the
foundations of the democratic system are based on the constitutional provisions
related to the fundamental rights and freedoms, including both personal and
political ones, which guarantee the freedom of political parties’ activities, the
freedom of speech, and the freedom of association.

The basic law states that dignity constitutes the source of all the rights and free-
doms of persons and citizens (Art. 30). This general principle is derived from
the natural law, and established as being inherent, inalienable and inviolable;
thus, public authorities are obliged to abide by and protect this principle (Dudek,
2009: 43-65; Pieniazek, 2016: 76).

The general principle of liberty is protected in Article 31 of the Constitution.
Every person is obliged to respect the freedoms and rights of others. No one can
be compelled to do anything that is not required by law. Any limitation upon the
exercise of the constitutional freedoms and rights may be imposed exclusively
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by a statute, and only when necessary in a democratic state for the benefit of
its security or public order, or to protect the natural environment, health and
public morality, or the freedoms and rights of other people. At the same time,
such restrictions cannot violate the essence of freedoms and rights.

The principle of equality is, on the one hand, comprehended as being equal before
the law and having the right to equal treatment by public authorities; on the
other hand, it implies a prohibition of being discriminated in political, social or
economic life on any ground (Art. 32). Therefore, the essence of the right to an
equal treatment is based on the fact that all are equal before the law and that
no one, without a justified reason, can be treated differently because of his sex,
age, origin, language, religion, convictions, viewpoints, state of health, disability
or any other ground. The right to be treated equally also seems to refer to chil-
dren, who are supposed to be handled as human beings and allowed to decide
about their matters in the degree corresponding to their level of development.
Sex equality constitutes an element of the equality principle and simultaneously
its supplement, for both men and women have been guaranteed equal rights in
family, political, social and economic life (Art. 33). Therefore, equality must be
promoted in social and professional life, especially in the field of the rights to
education, employment and advancement, the right to be identically remunera-
ted for work of a similar value, the right to social security, as well as the rights
to occupy positions, exercise functions and be awarded public honours and
decorations. Therefore, on the one hand, equality implies a right to be treated
equally and, on the other hand, it entails a prohibition of being discriminated
in political, social and economic life.

Additionally, the general principles in the catalogue also include: the right to
have Polish citizenship (Balicki, Banaszak, 2007: 9-21; Banaszak, 2012: 132-
143; Jagielski, 1998) and the right of the Polish citizens to protection abroad
provided by the Polish state authorities (Art. 34 and 36); protection of the Polish
citizens belonging to national or ethnic minorities, including their freedom to
maintain and develop their own language, customs, traditions and culture by
way of establishing their own educational and cultural institutions, institutions
designed to protect religious identity, as well as by participating in the resolu-
tion of matters connected with their cultural identity (Art. 35); protection of
the stateless persons, who the basic law empowers with a possibility to exercise
the rights and freedoms guaranteed in the Constitution, with the exceptions
provided by law. Placing these rights among the general principles proves their
high rank within the fundamental principles included in the Polish Constitution.
These provisions establish a constitutional guarantee of Polish citizenship, and
no Polish citizen can be deprived of or exempted from it. While the state assures
special care and protection to its citizens abroad and on the territory of Poland,

59



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 79 | F'oguHA LVII | 2018

this provision also applies to the national and ethnical minorities, and stateless
persons residing in Poland.

The influence of the international and European law on the constitutional ca-
talogue of rights and freedoms of persons and citizens is also prominent in the
classification. The Polish Constitution has adopted a classical division of rights
and freedoms based on the criterion of the subject matter (substance) which is
applied in the systematics of the fundamental freedoms and rights. Thus, the
Constitution recognizes three distinctive groups: personal, political, and eco-
nomic, social and cultural rights and freedoms. Citizens’ duties and obligations
are regulated in a separate catalogue.

In the Polish Constitution, personal rights and freedoms are regulated in Chapter
II (Art. 38-56), under a separate systematisation unit titled Personal Rights and
Freedoms. This extensive and well-developed catalogue includes the following
rights and freedoms: the right to life (Art. 38); prohibition of subjecting anyone
to scientific experimentations, including medical ones, without the patient’s
voluntarily expressed consent (Art. 39); prohibition of subjecting anyone to
torture and cruel, inhuman or degrading treatment and punishment, including
the application of corporal punishment (Art. 40); personal liberty, security
and inviolability, which implies the prohibition of any deprivation or limitati-
on of liberty, except in cases provided by law and imposed only in accordance
with principles and under the procedures specified by statutes, comprising the
constitutional rights of a detained person (such as: the right to be informed,
immediately and in a manner comprehensible to him, of the reasons for such
detention; to immediately inform his family or a person indicated by him of
the deprivation of liberty; to appeal to a court for immediate decision upon the
lawfulness of such deprivation, except by a sentence of a court, and the right
to compensation for unlawful deprivation of liberty) as well as the obligations
towards a detained person (such as: handing the person over to a court for the
consideration of his case within 48 hours from the moment of his detention;
releasing him/her, unless a warrant of temporary arrest issued by a court,
along with the specification of the charges laid against him, has been served
within 24 hours of the time of being given over to the court’s disposal; treating
him in a humane manner (Art. 41) (Fules, 1996); criminal responsibility only
for committing a prohibited act subject to a penalty by a statute in force at the
moment of its commission, except those which nevertheless constituted an
offence within the international law (Art. 42, point 1); the right to defence at all
stages of criminal proceedings, including the right to choose a counsel (Art. 42,
point 2); the presumption of being innocent until proven guilty by the final court
judgment (Art. 42, point 3); the right to a fair trial, comprehended as aright to a
just and public hearing of one’s case, without undue delay, before a competent,
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impartial, autonomous and independent court (Art. 45), as well as the right to
appeal a decision of the court of the first instance; forfeiture of property can
only be admitted in cases specified by a statute and by virtue of a final court
judgment (Art. 46); the right to legal protection of one’s private and family life,
honour and good reputation, as well as the right to decide about one’s personal
life (Art. 47); freedom and privacy of communication (Art. 49); the inviolability
of home, including the admissibility of any search of a home, premises or vehicles
only in cases and in a manner specified by a statute (Art. 50); an extensively
comprehended right to privacy, entailing the right of everyone to keep secret
any information concerning him and the prohibition of imposing an obligation
by virtue of a statute to disclose such information; the prohibition of acquiring,
collecting and making any information on citizens, other than that which is
necessary in a democratic legal state, accessible by public authorities; as well
the right of everyone to have access to official documents and data collections
concerning him, including the right to demand the correction or deletion of
information which is untrue, incomplete or acquired by means contrary to a
statute (Art. 51); the freedom of unhindered movement and the right to choose
a place of residence and stay within the territory of the Republic of Poland, and
to leave its territory, also containing the prohibition of expelling a Polish citizen
from the country and the lack of possibility to implement any ban on return, and
an opportunity to return and permanently settle in Poland in case of a person
whose Polish origin has been confirmed in accordance with a statute (Art. 52);
freedom of conscience and confession (Art. 53), comprising the freedom to
profess or accept any religion according to one’s personal choice; to manifest it,
individually or collectively, publicly or privately, by worshipping, praying, par-
ticipating in ceremonies, performing rites or teaching; to have sanctuaries and
other places of worship depending on the needs of the believers, as well as the
right of individuals, wherever they may be, to benefit from religious services;
the right of the parents to ensure their children moral and religious upbringing
and teaching in accordance with their convictions; the right to implement the
religion of a church or another legally recognized religious organization as a
subject taught at schools, provided that the other peoples’ freedom of conscience
and religion are notinfringed thereby; the freedom to publicly express religion,
which may be limited only by means of a statute and only where this is necessary
for the defence of state security, public order, health, morality or the freedoms
and rights of other persons; prohibition to be compelled to participate or not in
religious practices, including the prohibition of being obliged to disclose one’s
views, religious convictions or beliefs; freedom of speech (Barciak, 1997: 47-
65), or more extendedly, the freedom of expression, containing the freedom
to express one’s opinions, as well as acquiring and disseminating information,
the prohibition of implementing preventive censorship on the means of social

61



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 79 | F'oguHA LVII | 2018

communication and the licensing of the press, with a possibility to introduce,
by virtue of a statute, an obligation of receiving a permit for the operation of a
radio or a television station (Art. 54); prohibition of extradition of a Polish citi-
zen, especially including the cases of persons suspected of committing a crime
for political reasons without the use of violence, or if the extradition would
violate rights and freedoms of persons and citizens, whereas the exceptions
to the prohibition to extradite Polish citizens apply to cases where extradition
is granted upon a request of a foreign state or an international judicial body,
if such a possibility stems from an international treaty ratified by Poland or a
statute implementing a legal instrument enacted by an international organisa-
tion of which Poland is a member, provided that the act covered by a request for
extradition has been committed outside the Polish territory and constituted an
offence under the Polish law in force, or would have constituted an offence under
the Polish law in force if it had been committed within its territory, both at the
time of its commitment and at the time of making the request; the exclusion to
these conditions applies in case of an extradition requested by an international
judicial body established under an international treaty ratified by Poland, in
connection with the crime of genocide, crime against humanity, war crime or
the crime of aggression, covered by the jurisdiction of that international body,
and the admissibility of extradition will be adjudicated exclusively by courts
(Art. 55); the rights of foreigners to seek asylum in the Republic of Poland in
accordance with the principles specified by a statute, including a possibility for
a foreigner seeking protection from persecution to be granted the status of a
refugee in accordance with the international agreements to which Poland is a
party (Art. 56).

The catalogue of political rights and freedoms is envisaged in Chapter I of the
Polish Constitution (Art. 11 and 12), determining the fundamental constitutional
principles, as well as in Chapter II (Art. 57-63), under a separate systematisation
unit titled Political Freedoms and Rights. The most significant rights and free-
doms are contained in Articles 11 and 12. Article 11 guarantees the freedom to
establish political parties and organize their activities; they are free to associate
the citizens of the Republic of Poland, based on the principles of voluntariness
and equality, for the purpose of influencing the creation of state policy by means
of democratic methods. Article 12 guarantees the freedom to establish trade
unions, associations, civil movements, foundations and other forms of citizens’
social activism, and to organize their activities on the basis of law, for the pur-
pose of safeguarding the citizens’ interests and expressing their opinions. Both
provisions express and determine the scope of the supreme and fundamental
constitutional principle of promoting the development of the civil society on
the grounds of the Polish Constitution. Instead of being placed in the chapter
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dedicated to the rights and freedoms, where the universally guaranteed freedom
of association is included separately, these two provisions have intentionally
been placed in the chapter devoted to the basic principles of state organization
because they underline the possibility of citizens’ active participation in the
shaping the state’s policy directions. For, such an activity makes the citizens
empowered to be co-responsible for shaping the state policy. Whereas Article
11 states the main goals and objectives of creating political parties, its content
should not be comprehended in the way that only political parties have been
granted the monopoly in the field of ‘creating the state’s policy’.

In addition, the catalogue of political freedoms and rights contained in Chapter
I1 of the Constitution (Art. 57-63) includes: the freedom of assembly, comprising
the freedom of organizing and participating in peaceful assemblies (Art. 57);
the freedom of association (Art. 58), except for the events whose purposes or
activities are contrary to the Constitution or statutes; it comprises the freedom
of associating in trade unions, socio-professional organizations of farmers and
employers’ organizations, as well as the right of trade unions, employers and the-
ir organizations to negotiate, particularly for the purpose of resolving collective
disputes, and to conclude collective labour agreements and other arrangements,
and the right of trade unions to organize employees’ strikes and other forms
of protest subject to the limitations specified in a statute, which can restrict or
forbid strikes organized by specified categories of employees or in specific fields
for the purpose of protecting the public good, whereas the scope of the freedom
of association in trade unions and employers’ organizations and other freedoms
related to trade unions may only be subject to such statutory limitations as are
permissible in accordance with the international agreements to which Poland is
a party (Art. 59); the right of access to the public service based on the principle
of equality for all the Polish citizens who enjoy full public rights (Art. 60); the
right to obtain information on the activities of public authorities and persons
discharging public functions, including the right of access to documents and
entry to the sittings of collective public organs formed by universal elections
(Art. 61); the right to participate in referenda and elections (Art. 62), and the
right to submit petitions, motions and complaints in the public interest, in one’s
own interest or in the interest of another person, with his/her consent, to the
public authorities as well as to organizations and social institutions in connec-
tion with the performance of their duties prescribed within the field of public
administration (Art. 63).

Economic, social and cultural rights and freedoms are envisaged in Chapter II
(Articles 64-76), under a joint systematization unit titled Economic, Social and
Cultural Rights, which contains the following catalogue: the right to ownership,
other property rights and the right of succession, which are subject to equal legal
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protection for everyone, whereas the right of ownership may only be limited by
means of a statute and only to the extent that it does not violate the substance
of such a right (Art. 64); the freedom to choose and pursue a profession and to
select one’s place of work, while an obligation to work may be imposed only by a
statute; the permanent employment of minors under the age of 16 is prohibited
and a minimum level of remuneration for work or the manner of setting it are laid
down by a statute; the public authorities are obliged to pursue policies aiming
at full and productive employment by implementing programmes of combating
unemployment, including the organization of and support for occupational ad-
vice and training, as well as public works and economic intervention (Art. 65);
the right to safe and hygienic conditions of work and annual paid holidays and
leaves, as well as the right to statutorily specified days-off, and the maximum
permissible number of working hours (Art. 66); the right to social security in
case of being incapacitated to work due to sickness or handicap, as well as in
case of having attained a retirement age, including the right to social security
of the unemployed, involuntarily remaining without work and having no other
means of support for their living (Art. 67); the right to health protection, equal
access to health care services financed from the public funds, guaranteed to
all the citizens, irrespective of their material situation, along with the duty of
public authorities to ensure special health care to children, pregnant women,
handicapped people and elderly persons; the obligation of public authorities to
combat epidemic diseases and prevent the negative health consequences of the
degradation of the natural environment, as well as their support for the deve-
lopment of physical culture, particularly among children and youth (Art. 68);
the right of disabled persons for aid in ensuring their subsistence, adaptation
to work and social communication provided by public authorities (Art. 69); the
right to education, which is compulsory until the age of 18; education in public
schools is free of charge, while it is allowed to introduce payments for certain
services provided by public institutions of higher education; parents have the
right to choose schools other than public ones for their children; citizens and
institutions have the right to establish primary and secondary schools and insti-
tutions of higher education and educational development institutions, and public
authorities are obliged to ensure universal and equal access to education for
citizens; the Constitution also guarantees autonomy for the institutions of higher
education (Art. 70); the right of families (particularly those with numerous chil-
dren or single-parent families) in difficult financial and social circumstances to
get special assistance from public authorities, including the right guaranteed
to mothers to receive special assistance before and after bearing a child; in its
social and economic policy, the state is obliged to take into account family welfare
and well-being (Art. 71); the rights of children, who are under special protection
of the state; everyone has the right to demand of public authorities to protect
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children against violence, cruelty, exploitation and demoralization, including
the right of children deprived of parental care to get care and assistance pro-
vided by public authorities; both parents and persons responsible for children,
as well as public authorities, are obliged to hear and consider their opinions,
and insofar as possible give priority to their views in the course of establishing
their rights; moreover, the Constitution has established the Commissioner for
Children’s Rights for child protection purposes (Art. 72); the freedom of artistic
creation, scientific research and dissemination of their results, as well as the
freedom to teach and enjoy cultural goods (Art. 73); the right and obligation of
public authorities to deliver the information relating to the state of environment
and its protection, to pursue policies ensuring ecological security for current
and future generations, as well as to support the activities of the citizens for
the benefit of protection and improvement of the environment quality (Art. 74);
the right of the citizens to satisfy their housing needs, including the obligation
of public authorities to pursue conducive policies, and in particular to combat
homelessness, to promote the development of low-income housing and support
the activities aiming at the acquisition of one’s own apartment by each citizen,
and to protect the tenants’ rights (Art. 75); the obligation of public authorities
to protect the rights of consumers, customers, lessors or lessees against any ac-
tivities threatening their health, privacy and safety, as well as against dishonest
market practices (Art. 76).

The subsequent unit in the systematics of Chapter II of the Constitution, titled Me-
ans of Protection of Freedoms and Rights (Art. 77-81), regulates the constitutional
guarantees for exercising the fundamental rights and freedoms, as well as the
instruments of their protection (Banaszak, 2012: 162-186; Matwiejuk, 2009: 102-
108). The provisions contained in this part include: the right to compensation
for any harm caused by the actions of public authorities in contravention of the
law; a statute cannot bar anyone a recourse to a judicial proceedings in pursuit
of the claims alleging the infringement of freedoms or rights (Art. 77); the right
of each party to appeal against the judgments and decisions issued in the first
instance (Art. 78); the right of every person whose constitutional freedoms or
rights have been infringed to submit a claim to the Constitutional Tribunal in
the matter of conformity of a statute or another normative act, on the basis of
which a court or a public administration authority has issued a final decision
on one’s freedoms and rights or obligations, with the Constitution, except for
the right to asylum and granting the status of a refugee (Art. 79); the right of
everyone to file a motion and apply to the Commissioner for Citizens’ Rights to
receive assistance in the protection of rights and freedoms infringed by public
authorities (Art. 80).

65



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 79 | F'oguHA LVII | 2018

The citizens’ duties are envisaged in Chapter II (Art. 82-86) of the Constituti-
on, in the systematization unit titled Obligations (Banaszak, 1997a; Banaszak,
2012:186-201; Matwiejuk, 2009: 108-110). They can be systematized as follows:
general obligations towards the state, and obligations in the field of defence.
The general obligations towards the state include: the duty of loyalty of every
Polish citizen to the Republic of Poland, as well as concern for the common
good (Art. 82); the duty to observe the law of the Republic of Poland (Art. 83)
and fiscal obligations, comprising compliance with responsibilities and public
duties, including the payment of taxes (Art. 84). The obligations in the field of
defence contain: the duty of every Polish citizen to defend the Homeland and the
duty to perform a military service or substitute service, if a citizen is not able to
perform military service due to his religious convictions or moral principles, if
the obligation to perform such service is imposed on him by a statute (Art. 85).
Following the example of other contemporary constitutions, the Polish basic law
also imposes an obligation on citizens to take care of the natural environment,
including the responsibility for causing its deterioration (Art. 86).

6. Conclusion

The concepts of rights and freedoms have different meanings, even though
these terms are most frequently correlated and closely associated with each
other. The distinctive meanings have been determined by their various origins
deriving from the constitutional law doctrine. The distinctions in the essence
of rights and freedoms have considerable influence not only in comprehending
the contents and scopes of particular rights and freedoms but also on the way
and technics of constructing the norms establishing and regulating them. The
situation is similar in respect of the citizens’ obligations.

The catalogue of the fundamental freedoms and rights envisaged in the Con-
stitution of the Republic of Poland of 1997 has largely been created under the
influence of the international law output, particularly stemming from the Polish
obligations in the field of human rights. The Polish constitutional legislator has
treated the rights and freedoms in an extensive and detailed way, dedicating
much space and attention to them in the content of the basic law. A vast majority
of the fundamental rights and freedoms have been placed in Chapter II of the
Constitution, while some of them have been raised to the rank of the consti-
tutional principles and located in Chapter I. The general principles of dignity,
liberty and equality, which are expressly proclaimed in the Constitution, are
another element of considerable importance for comprehending and interpre-
ting particular freedoms and rights: they are the prism through which all other
freedoms and rights contained in the Polish basic law ought to be assessed. In
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that context, the important role of the Polish constitutional law doctrine and the
output of the Constitutional Tribunal should by no means be underestimated,
particularly considering the fact that the content and scope of fundamental
rights and freedoms are derived from the legal doctrine and judicial interpre-
tation of the envisaged legal provisions. Finally, constitutional guarantees are
the issue of principal significance for the full and effective exercise of the envi-
saged freedoms and rights. Besides the institutional legal guarantees provided
by the national law, the international and supranational guarantees also have
an essential role in creating the basic laws of contemporary democratic states.
In particular, they are a distinctive feature of constitutional laws of the states
undergoing an intensive impact of integration processes. Concurrently, they
constitute an additional and highly effective shield and gauge for assessing the
proper operation of the state’s internal mechanisms.
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Ap Viktoria Serzhanova,

lllep kamedpe Baada u noaumuka eeponckux dpicasa,
®akys1mem npasa u adMuHucmpayuje, Ynusepaumem y Picewiosy,
Peny6auka [losscka

IIPABA U C/IOBOJE Y YCTABY PENIYB/IHKE I10/bCKE

Pe3zume

T'apanmosarbe ocHOBHUX npasa u csa060da epahaHa u omozyhasarse HUX0802
npasu/siHoz ocmeapusarsd U cmpo202 NOWwmosara cy jedaH o0 HajeaxcHujux
3adamaka caspemeHux 0eMOKpamckux 0picaea, a UCmospeMeHo U npasu
u3azos. Huso oyysarba uHoUsUdyaHUX npasa HeCymMrugo 3asucu od mozaa da
/U je dpaicasa y cmarsy da cmeopu epukacad cucmem rbuxoge 3awmume. Y mom
noasedy, Uu3y3emHo 8AaxCHY y/102y UMAd KamaJ/o2 0CHOBHUX npasa u c.a10600a
cadpixcaHux y ycmasy, Koju 3ajedHo ca ycmasHuM 2apavyujama, ocmaje jedad od
O0CHOBHUX ampubyma 3awmume seydckux npasa. C 063upom da je 0CHOBHU 3KOH
(ycmas) 2anaeHu u 8pX08HU U380p OCHOBHUX NPAsA U €/10600d, C8AKO Kpulerbe
ycmasHuUX Hopmu npedcmas./ba nogpedy ycmagoMm 3a2apaHomeaHux npasa. 3a
pasauKy o0 dpaicasa Koje odaukyje dyza mpaduyuja opicagHocmu U cmabuiHa
demokpamuja, 08aj npobsiem je noce6HO akmyeAdH y OpaHcasama Koje cy joul yeeky
¢asu yuspwhasaroa ocHo8a c8oje dpicasHocmu, U Koje jouw ygek mpavdice, Hacmoje
da ycnocmase u/uau nposepasajy ceoje mode.ie pa3goja demokpamuje, wmo 3a
oee dpcase npedcmassba NPUAUYHY HOBUHY.

Osaj pad uma 3a yusb da npyxcu demasbHy NnpasHy aHa/u3y Kama.oza npasa,
c/10600a u o6ase3a zapaHmosaHux Ycmasom Penyb.auke [losocke uz 1997. 2oduHe,
Koju je mpeHymHo Ha cHA3U, Kao u da caz.sieda ussope npasa u akcuoA0WKY 0CHO8Y
Koja nomuye u3 mehyHapoOHux cmaHdapda. Y mom KoHmekcmy, aymop Hajnpe
pasmampa Ks/ey4He nojmMose y meopuju no/bCkoe ycmasHo2 Npasa Koju ce 0dHoce
Ha npasa, ca10600e, o6asese, U HUX08e ycmagHe 2apaHyuje.. Aymop samum daje
npezsed odpeherux npasa, c210600a U JyHCHOCMU CAOPHCAHUX Y NO/LCKOM Yemasy,
U pazmampa wuxo8 06uM, 02paHuYerbd, HAYUH mymaverba u pazymesarsa. Ha
Kpajy, aymop ykasyje Ha npo6.ieMe y 0Keupy yCmasHUX 2apaHyuja 0CHOBHUX npasa
u cs10600a.

KyuHne peuu: OcHogHa npasa u ca10600e, Yemas Peny6.auke I[losbcke, cadpacaj u
mymaverse 0CHOBHUX NpaAsad U c.10600a, NoWmMo8sarse YOCKUX npasa, 0es10meopHu
NpagsHu UHCMpyMeHmu.
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1. Introduction

The Lisbon Treaty introduced significant changes in the EU’s judicial system.!
In 2011, the Court of Justice of the European Union (CJEU)? submitted its first
legislative initiative and, after four years of negotiations, what was adopted at the
end was somewhat similar to what was proposed at the beginning. Regulation
2015/2422 changed the judicial system from three layers into one with only
two courts (European Parliament, Council, 2015). The possibility of creating
specialized courts according the Lisbon Treaty was abandoned. The equality of
member-states in appointing judges become crucial to the system: the process of
independent nomination of judges was also abandoned. In order to achieve this,
the number of judges in the General Court (GC) wasdoubled, without providing
additional resources for the personnel and with possibility to be reduced. All
these changes were envisaged without any analysis of the long-term implications
for any of the institution involved in the legislation process.

The debate surrounding this legislation process caused tensions among EU
institutions, first between the Court of Justice (C]J) and the General Court (GC)
regarding the meaning of the reform and the way it was proposed by the C].
Tensions also arose between the C] and the European Parliament (EP),asthere
were some contradictions concerning the Council’s position. At first, doubting
the need of any increase in the number of judges, the member-states approved
the proposal when the need of increase became less obvious. The EP adopted the
reform without taking into consideration some of the warnings in the legislation
process, such as the impact assessment or serious analysis of the costs and be-
nefits from the offered solutions. Nor such constitutional change drew attention
of national parliaments.At the end, numerous legal uncertainties emerged. In
the meantime, the GC implemented important reforms that led to a progressi-
ve increase of the number of cases closed. The backlog started to disappear in
2014 and dropped drastically in 2015, as well as the length of procedures.? In
any case, the “urgency” recognized by the EU institutions and member-states
when they approved the double number of judges in 2015 quickly disappeared
the same year.

1 Consolidated versions of the Treaty on European Union and the Treaty on the Functioning
of the European Union, O] € 202/1, 07 June 2016.

2 Article 19 of the Treaty on European Union (TEU) provides that the CJEU - the Institution -
includes various jurisdictions: the Court of Justice (C]), the GeneralCourt(GC) and specialised
courts.

3 The number of applications was 617 in 2012, 790 in 2013, 912 in 2014, and 831 in 2015.
The number ofclosed cases was 688 in 2012, 702 in 2013, 814 in 2014, and 987 in 2015. The
average length of proceedings fell from 26,9 months in 2013 to 23,4 months in 2014 and
t020,6 in 2015.
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Itis difficult to assess the long-term implications. There is no precedent in the EU
history, since there was no comparable legislation procedure in the EU’s judicial
system. Also, there is no precedent in member-states, as no Supreme Court was
given the right to legislative initiative. Article 281 of the Treaty on Functioning
of the European Union (TFEU) anticipates that the EP and the Council, acting in
accordance with the ordinary legislative procedure, may amend the provisions of
the Statute, with some exceptions. They may do this either at the request of the
CJ and after consultation with the European Commission (EC), or on a proposal
from the EC and after consultation with the CJ. The Court had this opportunity
according to Article 245 of the Treaty of Nice and Article 188 of the Treaty of
Maastricht. Still, according to this procedure, the Statute could only be changed
under the same rules necessary for changing the Treaties. Therefore, the EP was
not included and member-states acted unanimously. After the Lisbon Treaty,
the EP is included in theStatute revision as in any other legislative procedure
and the Council may act only with qualified majority. Further, according to the
procedure from Maastricht and Nice, all member-states could file amendments
but, with the Lisbon Treaty, the CJEU and the EC have a monopoly over the right
of initiative.

The Lisbon Treaty also strengthens the three-layer judicial structure of the EU.
While the Treaty of Nice evoked the possibility of creating specialized chambers
attached to the GC, the Lisbon Treaty anticipates the creation of specialized
courts. There were many reasons for this step, as specialized courts were con-
sidered to provide greater productivity, fewer expenses, more focused system
in the appointment of judges and greater coherence in jurisprudence. The only
specialized courtis the Civil Service Tribunal (CST), established in 2004 (Council
Decision, 2004).

2. The CJEU Legislative Proposals

On 28 March 2011, the C] submitted to the Council and the EP amendments to
the Statute of the Court.*The amendments concerned all three courts and were
aimed at modifying the rules regarding the Grand Chamber composition and
establishing the office of vice-president; providing the possibility to attach tem-
porary judges to specialized courts in order to replace those judges who may
be absent for a longer period; and supplementing the GC with 12 new judges.
The paper focuses on the proposal for increasingthe number of judges in the GC.

4 Interinstitutional file 2011/0901 (COD), Reform of the Statute of the Court of Justice of the
European Union,http://register.consilium.europa.eu/doc/srv?1=EN&f=ST%2017657 %20
2011%Z20INIT.
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The reasons for the proposal are explained in the explanatory note (Council
Document, 2011).For several years the number of cases closed by the GC was
lower than the cases submitted. This created increase in its backlog, as well as
increase in the length of proceedings. Such development threatened the right
of parties to a fair trial, thus violating Article 6, paragraph 1 of the European
Convention on Human Rights (ECHR) and Article 47 of the EU Charter of Funda-
mental Rights.The increase in the GC’s workload is relatedtoitsmore extensive
jurisdiction after enlargements, as well as the increase in the number of EU
legislative acts.

It was considered that the number of cases would increase in future. The un-
dertaken measures and the creation of the CST did not significantly contribute
to reducing the GC backlog.Therefore, it was necessary to take one of the two
possible approaches offered in the Treaties: either to apply Article 257 of the
TFEU and introduce a new specialized court, or to increase the number of judges
in the GC according to Article 19 of the TEU. The C] considered that the second so-
lution was more acceptable in terms of effectiveness, flexibility and consistency.

Regardingeffectiveness, the C] indicated that the elimination of the GC backlog
would not ease the burden of the GC, as the most complex cases may end up
in front of the GC. Moreover, the GC will be required to consider the increased
number of appeals against the specialized court decisions, not to mention the
possibility to rule on preliminary ruling procedure in the area of intellectual
property. Also, it confirmed that it would be easier to integrate new judges in the
existing structure, rather than create a new one. Thus, the appointment of new
judges would be a faster solution and, therefore, a more appropriate response
to the urgency of the situation. Regarding flexibility, the C] emphasized that
it would be more difficult to dissolve a new court after it became operational
than to reduce the number of judges. Regarding consistency of the EU law, the
CJ also emphasized that every additional creation of specialized court would
imply transfer of preliminary ruling procedures in front of the GC as indicated
in Article 256, paragraph 3, of the TFEU.

The C] considered that additional 12 judges to the GC are necessary. This incre-
ase would allow the Court to absorb its backlog and ease the organization of its
work giving priority to complex cases and introduction of specialized chambers.
The Court did not provide information on how it came to the conclusion that 12
judges were the required figure.

The EC adopted its Opinion on 30 September 2011, completely supporting the C]’s
proposal (European Commission, 2011).Regarding the GC amendments, the EC
considered that the increasing of number of judges at that moment was not the
best solution, while the creation of a new specialized court would give results
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after some period of time. The EC also added that additional amendments to the
Statute are necessary, especially some form of specialization in chambers in
order to avoid fragmentation; therefore, it proposed the creation of at least two
specialized chambers. As the EC is the most attacked institution in front of the
GC, the content of its legislative proposal in this area requires serious analysis.

Further, the EC indicated the need to determine arrangements for the nomina-
tion of 12 new judges, and emphasized the fundamental goals: to ensure that
most appropriate and qualified candidates are nominated; to guarantee stabi-
lity by requiring member-states to renew the mandate of efficient judges; and
finally, to ensure fair representation of all national legal systems. Recognizing
that the achievement of these goals is far from being easy, particularly in terms
of increasing the number of judges from 28 to 40 judges and the replacement
of around 20 judges every three years, the EC proposed two possible models.
The first model was to secure equality and stability among member-states.
The second model was aimed at finding a balance among the representation of
national systems and specialization in certain issues. For this purpose, half of
the judges would be appointed according to their specialization in certain area.
Both proposals are quite complex.

The legislative procedure in front of the EP was divided in two parts in order to
have progress in those elements which are not connected to the composition of
the GC.On 5 March 2013, the EP presented its Draft Report proposing that the
GC should consist of one judge per member-state, whereas 12 new judges will be
designated to serve in the GC, irrespective of their nationality and exclusively on
the basis of their professional and personal qualifications, provided that there
are no more than two judges per member-state (European Parliament, 2013).The
amendments to the Statute of the EU Court of Justice provided that all member-
states may submit nominations and that judges whose mandate expires may also
submit applications for nomination. It also provided that a panel, envisaged in
Article 255 of the TFEU, shall evaluate candidates and a list of atleast half of the
judges to be appointed according to the common accord of the member-states.

On 12 December 2013, the EP adopted the amendments in its first reading. Howe-
ver, the rapporteur suggested the voting on the draft-legislation to be postponed
in compliance with Rule 52, paragraph 2 of the EP Rules of Procedure,*which
applies when the Council additionally modifies the legislation proposal.As the
EP agreed, the proposal was returned to the Review Committee in charge. In
the first reading, the Council and the EP did not reach an agreement; so, on 15

5 http://europam.eu/data/mechanisms/COI/CO1%20Laws/European%20Commission/
European%20Commission_Rules%200f%20Procedure%20for%20MPs_2013.pdf; In the
latest Rules of Procedure this rule is deleted.
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April 2014, the EP finally agreed on the legislative solutionproposed in the first
reading of the text adopted on 12 December 2013.°

According to the Council document of 15 October 2012, member-states had no
agreement on the number of judges to be appointed for reducingthe backlog,
the duration of procedures and budgetary implications for any of the options
(Council of the EU, 2012).First, the C] statistical data confirmed that there was
an increased gap between the number of new cases in front of the GC and the
number of closed cases, and that the GC is not able to handlethe cases in the time-
frame determined by internal timetable and deadlines. Second, the document
presented calculations without identifying any reliable sources;it was intended
to provide a rough assessment on the impact ofthe increase in the number of
judges of the GC, their results and average duration of procedures. Third, costs
were estimated for each of these hypotheses.Finally, delays due to lengthy pro-
cedures were an obstacle to undertake efficient strategic planning.

A compromise was proposed at the Council’s General Affairs meeting in Decem-
ber 2014,involving the appointment of additional nine judges, with a designation
system based on two parallel rotation systems.”The top six member-states would
appoint four additional judges, each judge to be appointed for two consecutive
mandates, while all other member-states would appoint five additional judges,
each judge to be appointed for a single mandate. Yet, this proposal was not
supported and the discussion continued after the adoption of the new GC Rules
of Procedure in April 2015.8

On 13 October 2014, the C] send a letter to the Council proposing to increase the
number of judges in the GC to two per member-state, whichwould be done in
stages and parallel to the increase of new cases (Court of Justice of the EU, 2011).
The letter alsohighlighted the difficulties in appointing new judges to the CST,
hence proposing first instance appeals against EU officials to be transferred to
the GC andthe dissolution of the CST. Then, the letter set three implementation
phases, of which two are completed. The first phase ended in 2015,followin-
gthe appointment of 12 new judges; the second phase ended in 2016 with the
appointment of 7 new judges, while the third phase should end in 2019 with the
appointment of 9 new judges, which makes a total of 56 judges in the GC.

The letter lists the reasons in four sections. The first section explains the reforms
as structural and sustainable. The second section refers to the alternative op-

6 https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014AP0358&fro
m=EN

7 Council’s General Affairs Meeting in December 2014, http://www.consilium.europa.eu/
ueDocs/cms_Data/docs/pressData/EN/genaff/134235.pdf

8 Rules of Procedure of the General Court, O] L 105/1, 23 April 2015.
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tion for creation of specialized courts.The third section adds that this solution
eliminates the alleged issue specific to the CST concerning the need to appoint
new judges on the basis of merit and not according geographical origin. The
fourth section specifies the costs of the proposed reform.

The letter itself did not go without controversy. Some considered it a new propo-
sal, others a revised proposal.Such uncertainty is difficult to accept, especially
if it has constitutional consequences. Also, there were concerns in the EP that
this new approach has never been submitted to national parliaments. The lack
of formality of the special legislative procedure, especially if it refers to quasi-
constitutional proceedings, can only be downgraded.

3. Institutional Debates

The Council document of October 2014, titled “Reform of the General Court of
the European Union - Way forward”,indicated the proposals of the CJ (Council
ofthe EU, 2014). Although there was support for the proposal, further work was
necessary for the legal guarantees on all three levels of the reform, for budgetary
implications and the effects of the reform on the C].Some member-states insisted
that the three phases be clearly set in legally-binding text that would also verify
the mechanism for integration of the CST and that there should be no more than
two judges per member-state (of the same nationality) in the CST and the GC.
In fact, there was no legal coordination in the Council between the increase of
judges and the dissolution of the CST, although both issues are related.

Regarding budgetary implications, the Council outlined the costs. It indicated
that the proposal would allow more cases to be assigned to chambers of five
judges or the Grand Chamber, as well as the appointment of some judges as
Advocates General in some cases, thereby increasing the quality of judgments.
All these elements were anticipated without conducting any assessment or
consultation with the GC. Such justification has nothing to do with budgetary
considerations and without some precise explanation, the reform started to
face quite different questions from those necessary to solve the GC’s backlog
issue. Ironically, the first consequence of some of the proposed measures was
to increase the duration of proceedings, which is completely contrary to the
main goal of the reform.

Further, the possibility of reducing the cabinet’s personnel during the third pha-
se of the reform started to draw some attention, thus implying that additional
administrative costs are not needed. In order to respond to the doubts of some
member-states whether the suggested increase is the most effective option,
the Council repeated its intention to reduce the number of legal secretaries and
assistants, thus reducing the expenses by 25%. This statement reveals that the
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key target of the member-states was the appointment of more judges, regardless
of the costs and contrary to the GC’s efficiency.

These adjustments completely risk the influence of the reform because of absen-
ce of managerial and administrative logic. Reducing the number of personnel
along with increasingthe number of judges may have negative consequences on
productivity, which is evidence of the fact that the GC in 2014 explicitly reque-
sted for more personnel instead of judges, as an issue of priority in handling
the huge backlog.

On the third aspect, the Council pointed out that the Court would be able to
handlethe increased number of appeals on short-term basis and that the Court
may be invited to submit reports in 2019 in order to propose necessary appro-
priate measures. Doubling the number of GC judges and the dissolution of the
CST inevitably leads to an increase in the number of appeals in front of the CJ.
On this issue, the Council’s representatives indicated that a filtering mechanism
isneeded, but without indicating how to do it in long-term. This is an important
feature of the EU’s judicial system, which can transform the appeal from an
instrument that serves the applicant’s interest into an instrument that serves
only the Court’s legal concerns (Woude, 2014: 3).

The Council stated its position in the first reading in June 2015, anticipating that
the Court should publish annual reports and that assessment should be made
after each phase of the reform, at the same time confirming thatin any case the
number of judges should remain two per member-state (Council of the EU, 2015).
The draft was adopted after the first reading without additional amendments.

The debate in the EP was much more difficult than the one in the Council. The
stakes were higher: additional 28 judges to the GC, and dissolution of the CST,
as well as the level of resources. The constitutional influence of the reform was
also essential: creating a two-layer instead of a three-layer judicial system, and
abandoning the system of independent appointment of judges.

The EP analysis was presented on 17 June 2015, when the Council adopted the
proposalin the first reading. According to the analysis, which was quite critical
of the proposal, the productivity of the GC significantly increased in the last
years, as well as the decrease of the backlog, without a single additional judge.
Despite such positive results, the analysis required that the need foradditional
28 judges and the dissolution of the CST should be seriously considered. The
facts showed that there was no need for urgent reform of the GC. This absence
of urgency gave the legislator time and space in which it would be able to reflect
on the nature and structure of the judicial system.’

9 Allemano, A., Laurent, P., (2015). Where do we stand on the reform of the EU’s Court System?
On a reform as shortsighted as the attempts to force through its adoption, EU Law Analysis, 23
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Most of the consequences of the proposal were not completely explained. For
example, the C] emphasized that the reform is dependable on the dissolution of
the CST, but details of such proposal were not submitted to the EP. The C] indi-
cated that its proposal would lead to restrictions on the right to appeal without
providing details of what exactly it had in mind. Therefore, the Court justified its
plans for transfer of jurisdiction to the GC,without providing any details. Thus,
the EP was excluded from assessing the C] proposal.

Regarding the GC’s request on additional resources for addressing any encoun-
tered difficulties, the experience showed that the targeted increase of personnel
(legal secretaries, registry personnel and translation service) gives better re-
sults, is cheaper and reversible, unlike the dissolution of the CST and the appo-
intment of 28 far more expensive judges. Moreover, with the absence of every
assessment of the proposal, it is difficult to understand how the doubling of
the number of judges will not reduce (rather than improve) its efficiency and
productivity.

In reality, the CJ was asking the EP to take a big step in the dark by adopting
measures that are expensive, radical and irreversible without giving any clear
direction as to the consequences. Simple declarations about the increase of the
number of cases filed or delays in duration of proceedings are not substitutes for
fact-supported and careful analysis. This is even more so with the appointment
of new 28 judges and their cabinets, each costing 1 million Euros per year; in
the absence of clear, objective justification; it is nothing more and nothing less
than mismanagement of public spending.

The EP was aware of technical and budgetary advantages of specialized courts.
In its Resolution from 29 April 2015 on discharge of the CJ’s budget for 2013,
the EPpointed out out that “in 2013, the Civil Service Tribunal completed 184
cases, as against 121 in 2012 (i.e. an increase of 52 %), thus reducing the num-
ber of pending cases by 24 (i.e. a decrease of its backlog by 11 %); believes that
the elimination of the Civil Service Tribunal is an inadequate solution to face
the Council’s long lasting blockage” (European Parliament, 2015). Additionally,
in its amendments, the EP suggested re-introducing numerous features from
the process of appointing judges to the CST in the appointment process for the
GC. However, the EP adopted the CJ’s proposal without any amendments, thus
completely going in the opposite direction, following the Council and the EC.

September 2015,https:// verfassungsblog.de/where-do-we-stand-on-the-reform-of-the-eus-
court-system-on-a-reform-as-short-sighted-as-the-attempts-to-force-through-its-adoption/
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3.1. Differencesbetween the CJ and the GC

Even in 2015, there was no clear vision of the extent of the backlog, since the
two concerned courts (the CJ, the author of the legislative proposal, and the GC,
subject of the proposal) presented different analyses. This situation is a direct
consequence of the absence of serious analysis of the reasons for the backlog.
In fact, four significant changes contributed to the improvement of the overall
situation: introduction of a serious system for productivity control;employment
of 9 legal secretaries; improvement of stability in its composition; and creation of
an advisory panel for the appointment of judges according to Article 255 TFEU.

During the legislative procedure, a surprising development was the deep and
growing disagreement between the CJ and the GC regarding the actual state of
affairs concerning the backlog. The C] requested that the number of judges be
doubled, without taking into consideration the expressed needs of the GC. In the
meantime, the GC adopted internal measures and requested to demonstrate its
efficiency. Shortly, for the C], the situation in the GC was catastrophic, while the
GC considered that it significantly improved.

This steams from the differences in the methodology of both courts. On the one
hand, the C] has taken into account all possible delays, not only those during
the handling of the case by GC’s judges and their cabinets. According the C], the
deadline of two months given to the parties in which they should respond to the
question set by the GC, also constitutes time taken by the GC to close the case. If
parties request additional period for filing an application due to holidays, this
delay is also included in the GC consideration. The GC is also responsible for the
time during which the case is suspended, awaiting a judgment from the C] in a
connected case. The time necessary to review or translate a draft-judgment is
also added to the time necessary for the GC to rule on the issue. However, since
neither the judges nor their cabinets can do anything about this kind of backlog,
the increase in the number of judges is not the adequate solution to solve these
issues.

On the other hand, the reports on the GC show significant improvement in the
time needed to finish cases and in the number of cases pending. Before the
doubling the number of judges, the GC closed more than 1000 cases, with a
decrease of 160 pending cases and with a large decrease in the number of old
cases. Also, the duration of proceedings determined by judgment was reduced
to 10 months.'’Hence, all other institutions seem to have been obliged to see
new reasons for justification of the proposal for doubling the number of judges

10 Compare: https://curia.europa.eu/jcms/upload/docs/application/pdf/2016-10/
gqdaq16001lenn.pdf, p.17 and https://curia.europa.eu/jcms/upload/docs/application/
pdf/2015-04/en_ecj_annual_report_2014_prl.pdf, 190.

80



U. Jocudosuh | ctp. 71-88

in the GC (transfer of competences, changes in the chambers from three to five
judges, changes in the appeal system), apart from the reasons for reducing the
backlog and the duration of procedures.

In fact, the improvement in the GC’s situation is considered to be due to several
measures: reducing the size of reports from hearings, abolishing the need of
translation into all EU languages, possibility to rule on intellectual property
cases without hearings, etc. All these measures are not crucial for the whole
reduction of the workload or the duration of proceeding. It is therefore nece-
ssary to determine the actual reasons for the improvement and eventually to
increase the cabinets of GS’s judges, to increase the GC’s Registry personnel,
to change the Rules of Procedure, although progress has been made with the
changes from 2015 for simplification and acceleration of procedures through
taking judgments without a hearing with the consent of the parties or a judgment
delivered by an individual judge.

The doubling of resources in every system is of great challenge. Nothing makes
costs bigger than increasing resources. So, the first thing that needs to be done
is to assess the global resources available to the GC (judges, legal secretaries,
assistants, and Registry personnel). Doubling the GC judges would make it the
largestinternational court in the world. Although there are obvious differences,
itis enough to imagine the same solution to be implemented in the EP or the EC.
Comparisons can be made with some of the larger first instance national courts,
although such analogy is wrong. By definition, the operation of an international
court is quite different from the operation of the national court. The heteroge-
neity in its membership is bigger, just as the instability in its composition for
several reasons. Further, in EU courts, members have two functions to perform.
They must rule on cases but, doing that, they reflect their national legal orders.
An unstable and decentralized court with 56 judges will require a major inves-
tment in time and energy in order to protect the coherence of its jurisprudence
without prejudice to the equality of legal systems from which the judges come.

The weakness of this reform is that it creates high-level jobs, while concurrently
promising decrease of the second and third echelons in the cabinets. Thus,
judges are highly paid for performing tasks that can easily, and with fewer
costs, be performed by less qualified personnel. Further, judges are the most
unstable component in the entire system. The level of multiplication of judicial
posts increases the instability of the entire system, while the increase of legal
secretaries and the Registry tends to do the opposite. Finally, the creation of
a single large GC concentrates all the appeals in the C]. As a result, this raises
questions concerning the workload of the C] judges, as well as the decisions
of judicial character made by administrators who are officials in the Court’s
Registry hierarchy.
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It is wrong to believe that both courts are essentially the same. The dichotomy
among them tends to increase. This is important to understand since it implies
that what is good for one court does not necessarily mean it is good for the other.
The C] basically decides on matters of law. The GC decides the matters to law
and facts. Hence, the proceedings in the GC are longer by nature and the cases
are more complex. Judgments that describe the facts and decisions, by their
nature, are longer than those in which the facts are found elsewhere or do not
arise. Internal review and translation of such judgments requires more time.

The modus operandi of the C] is highly centralised. All cases are considered at
the General Meeting and all important cases are sent to the Grand Chamber of
15 judges, which is designed in order to reduce the differences in interpretation
of the EU law. In contrast, the GC is decentralized. All applications are sent to
chambers of three judges and 95% remain there, while only 5% are judged by
chambers of five judges. Thus, the risk of differences in interpretation of the
law is higher, although the threat decreases with the right of appeal against GC
judgments.

This debate was made without detailed analysis of the possibilities offered by
the reform. At the beginning, the member-states were prepared to reject the
CJ] proposal for budgetary reasons, but they radically changed their approach
when promised an additional judge. Then, they requested personnel cuts as a
budgetary compensation, a consequence that has not been seriously analyzed. It
was decided that the GC would get a lot of judges it had not asked for and would
suffer a reduction in the less expensive personnel it was asking for. The main
political parties in the EP decided to accelerate the adoption of this reform wit-
hout conducting any assessment on the impact or analysis of costs and benefits
in time when the urgency of the matter disappeared since the GC had control
over its backlog.

Since the GC’s internal reforms drastically reduced the backlog and reduced
the duration of proceedings by the end of the 2015, it became clear that the
undertaken measures with small increase in the resources (9 additional legal
secretaries) contributed greatly to resolving the problem of backlog.!! The small
increase in the personnel required to obtain such a great result shows that ma-
jor improvements could be achieved through new, more limited and targeted
personnel increases. On the contrary, at the beginning of 2016, the existing
uncertainty about personnel in cabinets, the appointment of new judges, the
need for deep restructuring in organization and greater replacement of existing
judges, gives the effect of destabilizing the GC in whole, thereby threatening the
excellent results made in the past.

11 Seytre, D.,(2015). Une insulte a l'intelligence, Le Jeudi, 4 November 2015, http://jeudi.lu/
justice-europeenne -une-insulte-a-lintelligence/.
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In the existing context of budget cuts, it is of great importance for the EU and
national institutions to seek productive solutions. The GC’s development from
2011 to 2015 reflects the benefit of such an approach, but the legislative debate
went in different direction.

4. Future Lessons BULETI

Over time various goals were set for the GC reform: reducing the backlog, redu-
cing the duration of procedures, larger chambers, coherence in jurisprudence,
new appeal regime, transfer of jurisdiction from the C] to the GC. A clear vision of
long-term goals is necessary for these crucial reforms. Any systematic initiative
must begin with a reflection on the CJ. The C] adopted different approach rather
than concentrating on courts under its judicial hierarchy.

In conducting its legislative role, the C] sometimes acted under its standards,
required by an actor in the legislative procedure. Legislative procedures must
respect specific limitations of the Treaties. Ultimately, all documents arising
from the C] needs to be approved by a joint C] meeting, catalogued in separate
register and made available to public.

Official documents related to any legislative procedure should be adopted by a
separate division of the institution. Independent decisions of the C] President are
notin accordance with such standards. Further, the use of undated, unregistered
and non-signed C] documents in the course of the legislative procedure should
be prohibited. It is not possible to justify a legislative reform of constitutional
consequences based on documents which no one wants to take responsibility
for. Finally, the Treaty should give authority to the institution as a whole (rather
than a single court only) to present a legislative proposal.

Consultation among interested parties has become a standard characteristic
of all legislative procedures. This is especially the case when proposals have a
structural or even quasi-constitutional character. The C] should apply the same
principle when implementing its legislative initiatives.

Regarding the long and controversial process, a serious reference to Article 281
of the TFEU is necessary.The best solution would be simply to abolish the C]’s
legislative initiative. The Court should be able to present requests for legislation
amendments in limited areas in question, but the EC would be responsible for
taking them and then promoting what emerged as its proposal. If this best option
isnotadopted in the future, the second best option would impose serious proce-
dural limitations on all C]’s legislative initiatives. In particular, this competence
must be attributed to the institution as a whole, and not to one of the courts.
Further, a clear separation within the institution should be established among
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judicial decisions and administrative or legislative decisions, with a possibility
for proper judicial review of the latter. Otherwise, the institution can find itself
in a serious mess in ruling on applications regarding legislative acts sponsored
and promoted by the CJ.

5. Conclusions

The proposal to increase the GC judiciary is the first legislative initiative of the
CJ under the Lisbon Treaty, which brought a major shift in the entire judicial
system of the EU.

Increasing the number of judges in the GC toa total of 56 judges by 2019 is
followed by the dissolution of the CST, thus bringing the three-layer EU judicial
system to one or two layers. This has collateral consequences on the appointment
process, the geographical basis for recruitment of judges, personnel manage-
ment, as well as the appeal process.

The member-state’s inability to agree on anything, except on simple multipli-
cation of judges, made the situation worse. It made the appointment of judges
in specialized courts even more difficult, thereby providing an excuse for their
abolition, although they were obviously more quality oriented, more productive
and more economical. It has also led to doubling the number of judges in the GC,
which had much wider implications. This weakness has clearly become a source
of unnecessary spending by the EU.

The reform was made without impact assessment or external consultation.
There was nothing resembling the associative process which surrounds the
legislative procedures in the EU, especially of quasi-constitutional nature. Also,
considerations should be given to the restrictions that apply to the C] when
initiating legislative proposal.

The position of other institutions during negotiations was surprising. For exam-
ple, in the first phase, the EC insisted on the need to protect the GC’s stability, a
point that was forgotten during the second phase. In the first phase, the Council
expressed serious doubts about the need to increase the number of judges, while
in the third phase when the proposal focused on additional 28 judges, these
doubts paradoxically disappeared. Nor has the EP considered the proposal re-
garding impact assessment or the costs and benefits of the analysis.

Effective rejection of recourse to specialized courts in the EU’s judicial system
is a fundamental strategic choice. First, it strengthens the member-states role
in appointment of judges. The choice of candidates by a committee consisting of
specialistis replaced by decision-making by the member-states, a strong intergo-
vernmental reform. Second, in a comprehensivemanner, the reform establishes
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a principle of equal representation of member-states in EU courts. This will have
important consequences for the recruitment of EU judges.

The reform is not only related to increasing the number of judges. It also refers
to the organization of the GC. The C] strongly advocated in the Council for some
specialization inside the GC, as well as for a system of discretionaryattribution
of cases to judges. The member-states and the EC also supported this. However,
none of these actors consulted the GC on how the court wants to manage its
internal affairs. Therefore, there is a need for further reflection regarding the
protection of organizational independence of the EU courts.

Specialization in the GC raises another question in this frame. Unlike the CJ
which is very much centralized, the GC functions in a decentralized manner,
with chambers of three judges constituting the basic formation in decision-
making processes. In such frame, the specialization of one judge may have a
strong impact on the outcome of the cases. The same could be said about the
discretionary attribution of cases. As the C] and the GC are differently organized,
such discretion could have strong impact on the outcome of the procedure. In
addition, is such a non-transparent and opaque system for the attribution of
cases in line with the ECHR regarding the right to a fair trial?

Finally, the doubling of the GC judiciaryis notin fact a reform, but an example of
pure mechanic vision of public service reform. In general, the benefits of such an
approach are overrated and the costs are overestimated. Neither the institutions
nor the member-states or interested parties considered the functioning of the
EU courts;nor did they consider the efficiency and costs of possible reforms. This
brought the EU judiciary to a paradoxical situation since all parties followed
different approachesin an effort to deal with the budgetary cuts and in search of
higher productivity. In the future, all EU institutions must pay more attention to
long-term productivity, respecting the quality of justice, recruitment of qualified
personnel, productivity of judges, and giving due consideration to public funds.

References

Allemano, A., Laurent, P., (2015).Where do we stand on the reform of the EU’s
Court System? On a reform as shortsighted as the attempts to force through its
adoption, EU Law Analysis, 23 September 2015,https://verfassungsblog.de/
where-do-we-stand-on-the-reform-of-the-eus-court-system-on-a-reform-as-
short-sighted-as-the-attempts-to-force-through-its-adoption/

Seytre, D.,(2015). Une insulte a l'intelligence, Le Jeudi, 4 November 2015, http://
jeudi.lu/justice-europeenne-une-insulte-a-lintelligence/

85



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 79 | F'oguHA LVII | 2018

Woude (van der), M. (2014). In favourof effective judicial protection: A reminder
of the 1988 objectives, Revue Concurrences No. 4, 2014.

Legal documents

Consolidated versions of the Treaty on European Union and the Treaty on the
Functioning of the European Union, 0] € 202/1, 07 June 2016.

Council of the EU, Council Decision 2004/752/EC of 2 November 2004 establis-
hing the European Union Civil Service Tribunal,0J L 333/79 November 2004.

Council of the EU, Council Document 8787/11, Draft amendments to the Statute
of the Court of Justice of the European Union and to Annex I thereto, Brussels, 7
April 2011, http://data.consilium.europa.eu/doc/document/ST-8787-2011-INIT/
en/pdf

Council of the European Union, Position of the Council at first reading in view of the
adoption of a Regulation of the European Parliament and of the Council amending
Protocol No 3 on the Statute of the Court of Justice of the European Union, Doc.
9375/15, Brussels 12 June 2015.

Council of the European Union, Reform of the General Court of the European Union
- Way forward, Doc. 16217/14,Brussels 8 December 2014.

Council of the European Union, Reform of the General Court, 14916/12,Brussels
15 October 2012, http://www.statewatch.org/news/2012/oct/eu-council-re-
form-ecj-14916-12.pdf

Council of EU, Press Release, 3210th Council meeting General Affairs, Brussels,
11 December 2012http://www.consilium.europa.eu/ueDocs/cms_Data/docs/
pressData/EN/genaff/134235.pdf

Court of Justice of the EU, Response to the invitation from the Italian Presidency
of the Council to present new proposals in order tofacilitate the task of securing
agreement within the Council on the procedures for increasing the number ofJudges
at the General CourtBrussels, 13 October 2014, http://data.consilium.europa.eu/
doc/document/ST-14448-2014-REV-1/en/pdf

European Commission, Commission Opinion on the requests for the amendment of
the Statute of the Court of Justice of the European Union, presented by the Court,
Brussels, 30 September 2011, https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:52011D C0596&from=EN

European Parliament, Committee on Legal Affairs, Draft Report on the draft
regulation of the European Parliament and of the Council amending the Protocol on
the Statute of the Court of Justice of the European Union by increasing the number

86



U. Jocudosuh | ctp. 71-88

of Judges at the General Court, 5 March 2013, http://www.europarl.europa.eu/
meetdocs/2009_2014/documents/juri/ pr/925/925895/925895en.pdf

European Parliament, Council of the EU, Regulation 2015/2422 of the European
Parliament and of the Council of 16 December 2015 amending Protocol No 3 on
the Statute of the Court of Justice of the European Union, O] L. 341, 24 December
2015.

European Parliament, Resolution of 29 April 2015 with observations forming
an integral part of the decision on discharge in respect of the implementation
of the general budget of the European Union for the financial year 2013, Section
IV — Court of Justice, 0] L. 255/118, 30 September 2015.

Interinstitutional file 2011/0901 (COD), Reform of the Statute of the Court
of Justice of the European Unionhttp://register.consilium.europa.eu/doc/
srv?1=EN&f=ST%2017657%20201 1%20INIT

Rules of Procedure of the General Court, O] L 105/1, 23 April 2015;

http://europam.eu/data/mechanisms/COI/COI%20Laws/European%20Com-
mission/European%20Commission _Rules%200f%20Procedure%20for%20
MPs_2013.pdf;

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52014AP0
358&from=EN

https://curia.europa.eu/jcms/upload/docs/application/pdf/2016-10/
qdaq16001enn.pdf

https://curia.europa.eu/jcms/upload/docs/application/pdf/201504/en_ecj_
annual_report_2014_prl.pdf.

87



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 79 | F'oguHA LVII | 2018

/Jp Heuya Jocughosuh,

BawnpedHu npogpecop IpasHoz pakyrmema
Yuueepsumem l'oye [lesyes -llImun
MakedoHuja

PE®OPMA IIPABOCY/JHOI CHCTEMA EBPOIICKE YHHUJE:
jedHocmasHocm uau ca03ceHocm?

Pe3ume

Cmynarsem Ha cHazy JlucaboHckoe y2080pa, npasocydHu cucmem Eeponcke yHuje
npempneo je 3HauajHe npomene. I[Ipe ceeza, Eeponcku cyd npagde je npeumeHo8aH y
Cyo npasde Esponcke yHuje (CIIEY). [Ipema odpedbama JlucaboHckoe yzosopa, Cyd
npasde Esponcke yHuje ce cacmoju 0d Cyda npagde u Onweez cyda. CayxicbeHuuKu
cyo Eeponcke yHuje, Koju je (hyHKYUOHUCAO KAO cheyujaau3osaHu cydy oksupy Cyda
Ilpasde, npecmao je da nocmoju 1. cenmembpa 2016. 2oduHe. [lo 3a6yHe doaasu
u 3602 came mepmuHoaozuje JlucaboHckoe yzoeopa. Haume, uako je npgobumHo
0CMUUL/bEH KaOo NpasocydHa uHcmumyyuja koja je o6yxeamaJia mpu Hugoa (cyocke
uHcmaxye), Cyd npasde EY danac o6yxeama dea cyda. Ocmaie usmeHe 0dHoce ce Ha
Cmamym Cyda, llocaoeHuk o pady, [enepasHoe adeokama Cyda, umeHosarse cyduja,
6poj cyduja Onwmee cyoa (2 cyduje no dprcasu yaaHuyu od 2019. zodure). umo.

Ose npomeHe cy uzaszease meH3uje, npe ceezay odHocuma usmehy Cyda npasde u
Onwmez cyda, 3amum usmehy Cyda npaede EY u Eeponckoe napaamenma, Kao u
Hecaazara ca cmasom Cagema. C dpyze cmpaHe, Onwmu cyd je cnpogeo 3Ha4ajHe
pedopme koje cy dosese do umnpecusHoz hogeharea 6poja peuwieHUxX npedmema
u ckpaheroa dysicuHe nocmynka. 0gaj pad daje kpumuuku npeaseda pegpopme
npasocydHoz cucmema EY, jep je mewko npoyeHumu kpamkopouHe u dy20poyHe
uMnaukayuje 08akeoz peulerba. Y 3ak/myuKy, aymop daje HEKOAUKO cyzecmuja u
npenopyka Kako 6u ce nobosuwanaa egpukacHocm u egpekmusHocm pada Cyoa.

Kmyune peuu: Cyo npasde, Onwumu cyd, pegpopma npasocyha EY, /lucaborcku
y2080p.
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1. Introduction

The ownership rightis an integral part of the right to property which, as a fun-
damental human right, has been guaranteed by the International agreements
and the supreme national acts on human rights. At the international level, the
warranting of the (private) property rights has been accompanied by numerous
difficulties and incompliance, caused by ideological and political reasons. The
debate, which was conducted in the process of internationalization of human
rights among the advocates of maximalist ideas on private property and those
who negated every need for its existence (Sprankling, 2014: 8-19), resulted in
establishing the right to property, which is guaranteed in the International
agreements as a qualified right - the right which is subject to various limitations,
also including the possibility of deprivation of such right under certain conditions
(Cok, 2004: 346). Due to disagreement in view of the property concept and the
fear of certain states that, by warranting private property, they would be too
restricted in the chance to accomplish their economic, political, social and other
goals by limitation on property, this right was not guaranteed by the Treaty on
Civil and Political Rights (1966), nor by the basic text of the European Conven-
tion for the Protection of Human Rights and Fundamental Freedoms (1950),’
but by the first Protocol to the European Convention, adopted in 1952 (Krsti¢,
Marinkovi¢, 2016: 238-239).

Like in the past, the contemporary law also considers the ownership right, as
the widestlegal authority to hold, use and dispose of items, effecting everybody
and ensuring to the title holder immediate and direct legal authority over the
items (KuStrimovi¢, Kovacevi¢, Lazi¢, 2009: 59). Although the ownership right
belongs to the range of permanent, absolute and time-unlimited rights (Stan-
kovi¢, Orli¢, 1999: 56), it has been limited ever since in many different ways.
However, while in the past the purpose of limitations was primarily aimed at
providing conditions for undisturbed use of items, through preventing abuses,
banning the exceeded emissions, regulation of neighborly relations (etc.), in the
contemporary law, the limitations on property ownership have been significantly

1 European Convention for the Protection of Human Rights and Fundamental Freedoms
(hereinafter: “the European Convention” or “ the Convention "), adopted on 4" November
1950 in Rome, came into effect on 3 September 1953. Sweden and the United Kingdom were
the loudest among the states which opposed introduction of the right to quiet enjoyment of
property in the European Convention wording. On the other hand, Belgium, Italy, Holland
and France were determined advocates of the idea on the necessity of guaranteeing this
right, justifying their attitude by the fact that the property right is not the economic right
only, but that it also has a political dimension, as a condition for individual independence
and a basis for family stability. About the warranties of the property right contained in the
European Convention, in more details: (Van Dijk, Van Hoof, 1989: 619-625; Peukert, 1981:
3238; Coban, 2004: 467; Gomien, 2000: 35-38).
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expanded and they are in the function of realizing numerous economic, political,
social and other public interests of the community.

This paper examines the changes in the contents of constitutional matter on
ownership right, within the context of social justice principles and social func-
tion of ownership right, as well as the principle of sustainable development as
a long-term prospective of a community existence and advancement. In this
paper, we analyzed and elaborated on several essential factors underlying the
implementation of these principles in the domain of proprietary relations, on
the example of the consititution of sixteen countries, including Serbia and some
countries of former SFR Yugoslavia?, in an effort to establish contemporary
trends in the constitutional standardization of contents, range and limitations
on property ownership. Taking into consideration the constitutional changes at
the beginning of the 20th century, related to the transformation of ownership,
the right to property as a human right resulting from the constitutionalization
of the social justice principle at the beginning of the 20th century, we try to
establish if there is a challenge before the constitutions in the 21st century in
terms of constitutionalization of the sustainable development principle, apart
from the rule of law principle and the social justice principle, and how it would
be reflected to property rights, at least. The encouragement for starting this
research is the fact that issues relevant for the social and ecological functions
of property ownership, gradually find the way in the constitutional matter and
open the debate on whether to constitutionalize the sustainable development
principle as a constitutional principle which is as important as the rule of law
principle used to be in the 19th century and the social justice principle in the
20th century.

2. Social and ecological functions of property
ownership in comparative constitutionality

The principle of social function of property ownership is an expression of an
endavour to establish the balance between the interest of an individual and the
community needs, which implies establishing rules on how it is used. Viewed
historically, the social function of property concept was articulated by Leén
Duguit, the advocate of the sociological theory of law, who presented it to the
professional public for the first time during the lecture in Buenos Airesin 1911.
According to the concept posited by Duguit, property does not have “extenal”

2 The analysis includes the constitutions of the following countries: Austria, Belgium,
Bulgaria, Danmark, Italy, Macedonia, Germany, Poland, Russia, Slovenia, Serbia, France,
Croatia, Montenegro, Spain and Switzerland. Constitutional provisions of foreign countries
are cited according to constitutional texts, as published on the portal Legislationline, Retrieved
15 May 2018 from http://www.legislationline.org /documents/section/constitutions.

91



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 79 | F'oguHA LVII | 2018

limits only, but also its “internal limits”, immanent to its very nature. In con-
temporary law, the social function of property is not disputable, regardless of
ideological starting points and principles of property regulation, being essenti-
ally different within national systems (Gregory, 2003: 733-776). In many states,
the concept of social function of property ownership, was a justification for
numerous agrarian and urban reforms (Foster, Bonilla, 2011: 101), which were
the cornerstone for developing the social responsibility doctrine of the property
right title holder. (Dagan, 2007: 1255-1274).

The social function of property ownership is related to the principle of social
justice, which, apart from the principle of the rule of law, is warranteed by
some constitutions as one of the basic principles on which the community rests.
The essence of constitutional concretization of the social function of property
ownership is embodied in two key rules: 1) property ownership implies obli-
gations, and 2) using property ownership should serve the public interest.? The
right of the title holder to freely and at own discretion use (or not use) some real
estates that belong to him/her, is subject to limitation by these rules, owing to
the obligation imposed on him/her to use it in the way that contributes to the
public wellbeing, including both to an individual person and the community. In
some constitutions the mentioned limitation refers to all forms of property,*
in some of these consitutions it refers to public or state owned property only,
economized and managed in the interest of citizens and the society,® and there
are also constitutions prescribing this limitation for private property only.®

In addition to the social function of property ownership, in certain constituti-
ons it is recognized and for the first time expressly provided that the property
ownership has the ecological function.” The ecological function of property
ownership stems from the right to a healthy living environment, which, as a
fundamental human right® is nowadays warranted by a large number of consti-

3 Constitution of Germany (Art. 14, para.2)

4 Constitution of Germany (Art. 14, para.2), Constitution of Croatia (Art. 48, para.2),
Constitution of Macedonia (Art. 30, paras.1 and 2), Constitution of Spain (Art.33, para.2
and Art. 128, para.1).

5 Constitution of Bulgaria (Art. 18, para.6).

6 Constitution of Italy (Art. 42, 2t. 2).

7 Constitution of Slovenia (Art. 61, para.1).

8 The right to sound environment is not a constituent part of the human rights corpus,
guaranteed by European Convention on Human Rights. In practice of the European Court of
Human Rights, its protection is achieved indirectly, by relating it to certain rights guaranteed
by the Convention. The milestone in interpretation is the Decision in case Lopez Ostra against
Spain, in which the European Court took the stand that not taking adequate measures to
prevent further environment pollution and remove already made harm, represents human
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tutions.” Shaping the very concept of ecological function of property ownership
is the result of dramatic land, water and air polution levels which, in the second
half of the 20th century, degraded natural ecosystems and human habitats and
geopardized the biological survival and future of humankind.!® People recogni-
zed that, in case they did not set the limits on their technical and technological
development, it would be done by the nature instead. This awareness caused
intensified design and mechanisms building for suppression (control) of ecolo-
gically irresponsible behaviour and environmental protection, including some
process instruments for resolving ecological disputes (Petrusi¢, 2004: 424).

Although versatile legal instruments were developed for environmental pro-
tection, no consensus is reached on whether a human is the central value they
should protect, or it is the nature, as the value in itself. The anthropocentric
concept of environmental protection is still dominant, implying protection for
the purpose of creating living conditions and development of human kind. Howe-
ver, the impacts of the ecocentric concept are more and more powerful; based
on the idea of equality of the human and the nature, this concept entails that
nature represents a substantive value, regardless of its importance in terms of
maintenance and development of human society (Raki¢, 1995: 247).11

For the purpose of environment protection, constitutions provide numerous
rights and obligatons of legal entities, like the right of everybody to receive true,
timely and full information on the environment condition,'? the responsibility of

rights violation, justifying such attitude by the fact that «the state failed to establish the
balance between the economic interest of the City of Lorca and the right of the Petitioner to
effectively enjoy the right to home and privacy and family right, as anticipated by the Art. 8.
of the Convention». Lopez-Ostra v. Spain, ECHR (1994), Series A, No. 303C. In more detail:
(Garcia San José, 2005: 12-15; Petrusi¢, 2005: 295-314).

9 Constitutions of Bulgaria (Art. 55, para.2), Montenegro (Art. 23, para.1l), Croatia (Art.
69, para.1), Russia (Art. 62), Slovenia (Art. 72 para.l), Serbia (Art. 74, para.1), Spain (Art.
45, para.1).

10 Inreports of the United Nations, it is estimated that throughout the world around 1.1
billion people have no access to drinking water, that more than five million people die per
year due to diseases caused by polluted water, and each day six thousand children, less than
five years old die due to the same reason. During one day only, six million tones of wastes
are discharged into rivers, lakes and water flows. Information on the eco medium threat
level in the country and the world may be found at the portal of the home eco-forum: http://
www.ekoforum.rs.

11 Nowadays, the ecocentric conceptis in expansion, as confirmed by increasing number of
those, advocating for the idea that the legal subjectivity is to be acknowledged for animals,
as well (Stojanovi¢, 2017: 10).

12 Constitutions of Montenegro (Art.23, para.2), Poland (Art.74, para.3), Russia (Art. 42)
& Serbia (Art.74, para.l).
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experts for hiding facts and circumstances which may represent a risk to human
life and health,"® the obligation of everybody, particularly the public authorities
to take care of, improve, reproduce and protect the environment, the live nature
and its diversities, and use the natural wealth and resources! in a reasonable
way, the responsibility to protect the environment!® and compensate the damage
made to environment,'® the right to impact the decision making on issues signi-
ficant for environment protection,’ the right to healthy environment8, etc.?

For the purpose of nature preservation, as a precondition of sustainable de-
velopment, constitutional solutions on responsibility (of public authorities, in
the first place) towards future generations are significant. The fundamental
values in constitutional systems are as follows: space design and humanization
and upgrading and respect for the environment;? the obligation of authorities
to undertake activities in order to create permanent and measurable relation
between the nature and its ability of renewal, on the one hamd, and its use by
humans, on the other hand;* the obligation of public authorities to exercise the
policy which guarantees ecological safety to present and future generations;??
the responsibility towards future generations and obligation of the country to
protect the natural wealth?® and the environment by implementing law enfor-
cement and other measures.

The ecological function of property ownership is the basis for constitutional
regulation of the use of natural resources (water, soil, mineral resources, etc.);
the usage regime also includes limitation on property rights related to these
resources,* which is discussed in the fourth part of this paper.

13 Constitution of Russia (Art. 41, para.3).

14 Constitutions of Bulgaria (Art. 55), Montenegro (Art. 23, para.3), Croatia (Art. 69, para.2),
Macedonia (Art. 43, paras.1&2), Poland (Art.74, paras.2&4 and Art.86), Russia (Art. 58),
Slovenia (Art. 79, para.2), Serbia (Art.71, para.2).

15 E.g. Constitutions of Slovenia (Art. 72, para.3) and Serbia (Art. 74, para.2).

16 E.g. Constitution of Poland (Art. 86) and Constitution of Spain (Art. 45, para.3).
17 Constitution of Montenegro (Art. 23, para.2).

18 E.g. Constitution of Montenegro (Art. 23, para.2).

19 Some of these rights are the result of impelentation of United Nations Convention on Access
to Information, Public Participation in Decision-Making and Access to Justice in Environmental
Matters, as of 1998 (Aarhus Convention). More detailed (Todi¢, 2002: 185-191).

20 Constitution of Macedonia (Art. 8, para.1, lines 8 and 10).

21 Constitution of Switzerland (Art. 73).

22 Constitution of Poland (Art. 74, para.l).

23 Constitution of Germany (Art. 20a).

24 Constitutions of Croatia (Art. 52), Macedonia (Art. 55, para.3) and Russia (Art. 36, para.2).

94



M. [ajBanuwuh, H. [leTpyumuh | ctp. 89-114

3. Constitutionalization of the property rights - general
constitutional guarantees on property rights, forms of
property ownership and title holders of property rights

As one of the basic (natural) rights, the inviolable right to property was gua-
ranteed even by the end of the 18th century in the great declarations on human
rights, but in the course of more than two centuries’ long constitutionality
development, it has been subject to significant changes in terms of its basic
characteristics. Initially designed as a general standard, which guarantees the
property right, the constitutional matter was expanded to numerous issues
related to property and property rights. For that reason, the question we want
to respond to in this paper requires the analysis of contemporary constitutional
regulations on property rights.

In the comparative constitutionality, the general constitutional norm guarantees
the right to property,?® private property and other forms of property ownership,
explicitly prescribed by the law.?¢ Yet, the normative approach is different. In
some constitutions, the ownership right is guaranteed in a separate provision,
while the right of inheritance?” or other property rights?®, that is, the right of
inheritance?® and other property rights® are guaranteed in another provision.
Some constitutons contain just the blanket norm which guarantees the right to
property, and the legislator is given freedom to regulate the right of inheritance,
prescribe the limits of legal and testamentary inheritance and the right of the
state to inheritance,® or to guarantee the right of inheritance, prescribing that
such right “may not be excluded or limited due to the non-fullfilment of public
obligations.“*®* Some constitutions include specific constitutional solutions on
stimulating savings aimed at acquisition of property rights on real estates (apar-

25 Constitution of Bulgaria (Art. 17. para.1), Montenegro (Art. 58 para.1), Danmark (Art.
1 para.73), France (Art. 2) and Art. 17 of the Decaration of Human and Citizens Rights
(integral part of Constitution), Croatia (Art. 48 para.1), Italy (Art. 42 para.1), Switzerlannd
(Art. 90 para.l).

26 Constitution of Russia (Art. 8 para.2).

27 Constitutions of Bulgaria (Art.17 para.1l), Macedonia (Art.30 para.1), Poland (Art.64
para.l), Spain (Art.33 para.l).

28 Constitutions of Gemany (Art. 42 para.1), Poland (Art. 64 para.1), Serbia (Art. 58 para.1).
29 Constitutions of Montenegro (Art. 60), Croatia (Art. 48 para.4), Serbia (Art. 59).

30 Constitution of Russia (Art. 35 para.2).

31 Constitution of Slovenia (Art. 67 para.l).

32 Constitution of Italy (Art. 42, para.4).

33 Constitution of Serbia (Art. 59).
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tments and farmland)?* and regulating property as the basis for management
and decision making.*

Constitutions guarantee various forms of property ownership. Most consti-
tutions guarantee the right to private and public property.3® Public property
is defined in different ways: as state-owned property®” which includes mu-
nicipality-owned property,® the city-owned property,* the property owned
by an autonomous region,*’ the community-owned property,** socially owned
property,** or the national property.** Exceptionally, some constitutions guaran-
tee cooperative property** or mixed property* as a special form of property.
Several constitutions contain some specific solutions. The Constitution of France
prescribes, for example, that “any estate, every enterprise, the use of which has
or gains the character of national public service or, practically, monopoly, must
become the property of the community“.*¢ The Constitution of Germany provides
that “land possession, natural wealth and production means may be transferred
to social property or some other form of social economy“.*” Regulating the way
and the rate of indemnification for the purpose of socialization, the Constitu-

34 Constitution of Italy, the Art. 47 prescribes that «the Republic stimulates and protects
savings in all their forms, disciplines, coordinates and controls the credit operations.
Through savings, it assists in population’s obtaining property over apartments, immediate
property of farmland and and indirect and direct shareholding investments in big production
complexes in the country. «

35 Constitution of Macedonia (Art. 58).

36 Constitutions of Bulgaria (Art. 17 para.2), Italy (Art. 42 para.l), Slovenia (Art. 70 para.1),
Serbia (Art. 86 para.l).

37 Constitutions of Serbia (Art. 86 para.1), Spain (Art. 132 para.3).
38 Constitution of Bulgaria (Art. 17 para.4).

39 Constitution of Russia (¢l 8. para.2).

40 Constitution of Serbia (Art. 86 para.l1).

41 Constitution of France (para. 9 Preamble).

42 Constitution of Germany (Art.15).

43 Constitution of Spain (Art. 132 para.3).

44 Constitution of Serbia (Art. 86 para.1).

45 Constitution of Germany (Art. 87e, para.3) prescribes that ,Railway lines of a federal
state shall be considered as industrial enterprises in mixed ownership. They are the property
of the federal state in case the business of such enterprise includes railways building and
maintenance. The sales of state shares that it, according to point 2, has got in that enterprise,
isregulated by Law; most of shares shall remain the state property. More specific provisions
shall be enacted by the federal law.”

46 Constitution of France (para. 9 Preamble Constitutiona France).
47 Constitution of Germany (Art. 15).
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tion of Spain provides that the law “regulates the state property and national
property, their management, protection and preservation“.*® The Constitution
of Poland provides that a family household is the basis of agricultural system of
the country, as well as that such principle does not impair the right of property
and inheritance, or the freedom of economy.*’

Regarding the title holders of property, particularly in terms of ownership over
real estates, the constitutional regulations refer to the status of foreign natural
and legal persons as title holders of the ownership right. Constitutional solutions
range betwen two extremes, starting from the universal guaranteees on pro-
perty rights to foreigners over real estates, with reference to legal regulations
and ratified international agreements®’, regulating the contents of the universal
constitutional rule more specifically, and all the way to specifying the conditions
under which foreigners acquire the ownership right,** especially the ownership
right over land, natural wealth and resources of general interest,* or specifying
resources over which the foreigners may acquire the ownership right>® and the
possible range of their property rights.>*

4. Constitutionalization of natural resources:
property rights, usage regime and protection

The constitutions which are subjected to this comparative analysis regulate the
ownership right over the natural resources, as well as the regime of their use
and special protection.

Constitutional regulations, in the domain of natural resources use and protec-
tion, are based on a widely accepted sustainable development principle aimed
at meeting the needs of present generations, without endangering the ability

48 Constitution of Spain (Art. 132, para.3).
49 E.g., Constitution of Poland (Art. 23).
50 Constitution of Slovenia (Art. 68).

51 Constitutions of Montenegro (Art. 61), Croatia (Art. 48, para.3) Macedonia (Art. 31);
Slovenia (Art. 68).

52 E.g.the Consitution of Bulgaria (Art. 22 para.1) prescribes that «Foreigners and foreign
legal persons may not acquire the right property on land, except in case of inheritance
according to the law. «

53 Constitutions of Slovenia (Art. 70, para. 3), Serbia (Art. 85, para.l).

54 Constitutions of Bulgaria (Art. 22 para.l) and Serbia (Art. 87 para.l) provide that
“Foreigners may acquire concession right over the natural wealth and resources of general
interest, as well as other rights, provided by law.”
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of future generations to meet their own needs.* The essence of sustainable de-
velopment is environment protection,®® which implies slowdown and eventual
halting of natural resources depletion and environment degradation.®’

Constitutional solutions in view of natural resources also differ. Some consti-
tutions provide that these resources are the state property,>® i.e. owned by the
community,* or the private property; thus, they prescribe a special regime of
their usage, possibility of expropriation® and special conditions under which
foreigners may acquire the ownership right over these resources and goods.*

Regarding the use of natural resources,®? constitutions establish a special regime,
by prescribing principles on which the usage of such resources rests (inalie-

55 The concept of sustainable development was proclaimed for the first time by UN
Commission on Environment and Development, in a well-known Report «Our Common Future».
Recommendations of this Report were adopted in Rio de Janeiro Summitin 1992 and they are
contained in Agenda 21, which gives recommendations for sustainable management of land,
water and forest resources in 215 Century. During the last couple of years a new idea has
been advocated for about, so called, , strong sustainability“, based on the fact that some parts
of nature are non-renewable, therefore they should be preserved forever. Such an attitude
became visible in the Report of the Environment Protection Commission , Environment and
Human Rights“, adopted in the Parliamentary Assembly of the Council of Europe in April
2003. (Environment and human rights, 2003).

56 Although thereisnota full agreement on the normative contents of the notion ,sustainable
development”, the theory points out to its elements, as follows: common but divisible
responsibility, intergenerational solidarity, intragenerational solidarity, justice, participation
and gender equality (Baker, 2006; 26). In literature, there may also be found different
interpretations of the sustainable development principle. Thus, Jonathan M. Harris includes
social inequality and environment pollution reduction in the principles of sustainable
development (Harris, 2001: 21).

57 The National Strategy of sustainable development of Serbia (2008-2017), as of 2008
(«Official Gazette of RS», No. 57/2008) establishes the following principles of sustainable
development: Intergenerational solidarity and intra- generational solidarity; Open and
democratic society; Knowledge as the carrier of development; Inclusion in social processes;
Integrating environmental issues in other sectors policies; Precaution; Subject causing
pollution/ beneficiary pays; Sustainable production and consumption.

58 Constitutions of Bulgaria (Art. 18 para. 1), Montenegro (Art. 58 para. 3), Serbia (Art.
87 para.l).

59 Constitution of France (Art. 9 Preambule of Constitution).
60 Constitutions of Germany (Art. 15), Russia (Art. 36 para.2).

61 The Constitution of Slovenia - legal regulation of the right of foreigners to use natural
wealth and resources in general use (Art. 80 para.3); the Constitution of Serbia - right of
foreigners to acquire concession right over natural wealth and resources in general use (Art.
85 para.2) and the right of natural and legal persons to acquire certain rights on corresponding
resources in general use, under conditions and in the way prescribed by law (Art. 87 para.2).

62 Constitution of Slovenia (Art. 70 para.l).
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nability, non-obsolence and non-seizure, banning the change of their intended
purpose),®® as well as by regulating conditions under which these resources may
be used,** or the way they may be used.®®

There are significant differences among constitutions in view of the contents and
the range of regulating natural resources, comprising air, water, land, mineral
resorces, flora and fauna and the energy.

Air®® is a natural eco-medium in view of which various constitutions regulate
various issues: establishing a unique boundary emmission values for the air
harmful matters,% air purification,®® air cleanliness maintenance,® air space.”
In a smaller number of analyzed constitutions, air is recognized and explicitely
specified as a resource significant for the environment, specifically protected.

Constitutions classify water as a significant natural resource,” but there is a
notable difference in the contents of constitutional provisions. Some constitu-
tions, in addition to the blanket norm on water as a resource that enjoys special
protection,”? place special emhasis on coastal beach area,”® the sea, sea-coast
and islands.” In other constitutions, there is a principal provision missing and
there are specifically listed sea-coast,” coasts, beaches, territorial waters and

63 Constitution of Spain (Art. 131 para.l).

64 Constitutions of Russia (Art. 36 para.2), Slovenia (Art. 70 para.2), Serbia (Art. 87 para.3),
Spain (Art. 132 para.1 and para. 3).

65 Constitution of Serbia (Art. 89 para.2) provides that,Law may limit the forms of using
and disposing, that is, prescribes conditions for using and disposing in order to eliminate
the risk of making harm to nature or to prevent the violation of the rights of other persons’
interests, based on the law.“

66 Constitutions of Austria (Art. 10, para.1, point 11), Germany (Art. 74, para. 1 point 24),
Croatia (Art. 52).

67 Constitution of Austria (Art. 11, para.5).

68 Constitution of Germany (Art. 74, para.l point 24).
69 Constitution of Austria (Art. 10, para.1, point 11).
70 Constitution of Croatia (Art. 52).

71 Constitutions of Bulgaria (Art. 18, para.1), Croatia (Art. 52), Germany (Art. 74, para.l,
point 17 i Art. 91 a, para.1), Spain (Art. 132, para.2 i Art. 148, para.l, point 10), Switzerland
(Art. 76).

72 Constitutions of Bulgaria (Art. 18, para. 1) and Croatia (Art. 52).

73 Constitution of Bulgaria (Art. 18, para.l).

74 Constitution of Croatia (Art. 52).

75 Constitution of Germany (Art. 74, para.l, point 17 and Art. 91a, para.1).
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natural springs’®, land reclaimed from the sea and swamps”’, chanels and irri-
gation, mineral and thermal water’®, water resources’® and particularly the
international and inter-cantonal water resources.®’ Constitutions regulate other
issues as well, significant for the water regime and preservation of this natural
resource, such as: construction and use of hydraulic plants,® careful use and
protection of water sources and defense from harmful impacts of water,?? ma-
intenance and discovery of water sources, using waters for energy production,
cooling and intake in water flow circulation,®® enacting regulations on water
protection, securing corresponding residual water, water quantities industry,
securing embankmets and impact of atmospheric residues,®* competence of
regional authorities related to water sources use and possibility of introducing
taxes for water sources use,®> using water for transportation companies with
tax payment for use,® supply of water,®” marine waterways and river waterways
of general significance,®® etc.

In a vast majority of constitutions, the land is recognized as the primary natural
resource.?” The accent is on agricultural and arable land, particularly on the
way of using this land, which is regulated in constitutions in different ways.
Some constitutions put the emphasis on “rational and planned use”;*° some
insist on using the land “for agricultural purposes only, with the possibility to
change the intended purpose of the land in exceptional cases only, if the need
for that has been proved, under the condions and in the way prescribed by

76 Constitution of Spain (Art. 132, para.2).

77 Constitution of Belgium (Art. 113).

78 Constitution of Spain (Art. 148, para.1, point 10).
79 Constitution of Switzerland (Art. 76, para.1).

80 Constitution of Switzerland (Art. 76, para.5).

81 Constitution of Spain (Art. 148, para. 1, point 10).
82 Constitution of Switzerland (Art. 76, para.l).

83 Constitution of Switzerland (Art. 76, para.2).

84 Constitution of Switzerland (Art. 76, para.3).

85 Constitution of Switzerland (Art. 76, para.4). Italy (Art. 44 i Art. 117 para.2), Germany
(Art. 75, para.l points 3,4 & 17), Poland (Art. 23), Russia (Art. 9, para.

86 Constitution of Switzerland (Art. 76, para.4).
87 Constitution of Germany (Art. 75, para.l, points 3 and 4).
88 Constitution of Germany (Art. 74, para.l1, point 21).

89 Constitutions of Austria (Art. 14, st, 1, 2, 4 i 5), Belgium (Art. 113), Bulgaria (Art. 21),
Croatia (Art. 52),2), Slovenia (Art. 71, paras.1 and 2), Serbia (Art. 88, para.1), Spain (Art.
47, para.l).

90 Constitution of Croatia (Art. 52).
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law.”! Some constitutions underline that usage must be “in accordance with the
general interest, particularly if it is to do with the change of the land intended
purpose”;?? some consitutions point out to “land design”,*® “agricultural structure
improvement”,’* while some prescribe the foundation of “regional institutions
for crediting agriculture and land development.®® Some constitutions insist on
agricultural and arable land protection,’® which is especially regulated in detail
in the Constitution of Switzerland.”

In principle, certain constitutions provide thatland is “the fundamental national
wealth, under special protection of the state and the society”,’® as well as that
land is used and kept as “the basis of life and work of people living in a corres-
ponding territory.”?® The Constitution of Austria contains a specific solution, re-
gulating in detail schooling of experts in the fields of agriculture and forestry.1%°

Constitutions regulate mineral (underground) resources as a significant natu-
ral and developmental resource, but the solutions differ and the terminology
varies as well. Mineral resources or mining are explicitly mentioned in several
constitutions only’* and most constitutions use general notions, the meaning
of which is much broader, for example: natural wealth,'°? natural resources,!®
general interest resources,'** natural sources,'’® natural heritage!’, etc. The
norms are, in most cases, general and include all natural resources. Regulation

91 Constitution of Bulgaria (Art. 21, para.2).

92 Constitution of Spain (Art. 47, para.l).

93 Constitution of Germany (Art. 75, para.1, points 3 and 4).
94 Constitution of Germany (Art. 91a para.l point 3).

95 Constitution of Italy (Art. 114, para.2).

96 Constitutions of Austria (Art. 14, paras.1,2,4 and 5), Bulgaria (Art. 21), Germany (Art. 74,
para.l, point 17), Poland (Art.23), Slovenia (Art.71, paras.1 and 2), Serbia (Art. 88, para.1),
Spain (Art. 47, para.1 & Art. 130, para.1).

97 Art. 104. Constitution of Switzerland.

98 Constitution of Bulgaria (Art. 21, para.1).

99 Constitution of Russia (Art. 9, para. 2).

100 Constitution of Austria (Art. 14, para. 1, 2, 4,1 5).

101 For example, in constitutions of Austria (Art. 10, para.1, point 10), Bulgaria (Art. 18,
para.l), Croatia (Art. 52), Macedonia (Art. 56, para.1), Spain (Art. 45, para.2).

102 Constitutions of Macedonia (Art. 56, para.l), Slovenia (Art. 70, paras. 2 & 3), Serbia
(Art. 85, para.2).

103 Constitution of Russia (Art. 9 para.l).
104 Constitution of Serbia (Art. 88, para.1).
105 Constitution of Spain (Art. 45, para.2).
106 Constitution of Montenegro (Art. 78).

101



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 79 | F'oguHA LVII | 2018

on the use and protection of these resources in more specific details is missing, or
referrence is made to legal regulation of these issues.!”” The property regime and
the way of using these resources is prescribed in a number of constitutions.'?®
Only some constitutions regulate the way of using these resources in more de-
tail, with emphasis on the rational use,'*® prescribing that such resources must
be used to protect and improve living conditions and protect and renew the
environment,'’? that these resources may be freely disposed of, provided that
it “would not harm the environment or disturb the rights and legal interests of
other persons”!,

The subject of constitutional regulations is the protection of flora and fauna
as well. Constitutional solutions vary, depending on the contents and scope of
constitutional regulations, as well as the resources emphasized. Some consti-
tutions, globally prescribe special protection of flora and fauna and other parts
of nature,''? nature reserves!''® and special ecosystems.!*

In view of flora protection, some constitutions emphasize protection of specific
parts, such as forests (special regime and forest protection,''® forests exploi-
tation!®) and forest land,'” pastures,!'® parks of national interest,'® mountain
landscapes!?® (special measures for mountain areas'?!), continental shelf (special
exploration, excavation, use, preservation and economizing, taking care of bio-
logical, mineral and energetic resources in such marine vastness),'?* footpaths

107 Constitutions of Slovenia (Art. 70, paras. 2 & 3), Serbia (Art. 85, para.2).

108 E.g. Constitutions of Bulgaria (Art. 22 para.1), Montenegro (Art. 58 para.3 and Art. 59),
Germany (Art. 15), Russia (Art. 36 para.2), Slovenia (Art. 70, para.3), Serbia (Art. 85, paras.
1 &2 and Art. 87 paras. 1 & 2), Spain (Art. 128 and Art. 131 para.l1).

109 Constitution of Spain (Art. 45, para.2).

110 Constitution of Spain (Art. 45, para.2).

111 Constitution of Russia (Art. 36, para.2).

112 Constitutions of Croatia (Art. 52) and Macedonia (Art. 56, para. 1).
113 Constitution of Bulgaia (Art. 18, para.1).

114 Constitution of Italy (Art. 117, para.l).

115 Constitutions of Austria (Art. 10, para. 1, point 10), Bulgaria (Art. 18, para.1), Croatia
(Art. 52), Germany (Art. 74, para.1, point 17), Switzerland (Art. 77).

116 Constitution of Spain (Art. 148, para. 1, point 8).
117 Constitution of Serbia (Art. 88 para. 1).

118 Constitution of Austria (Art. 10, para. 1, point 10).
119 Constitution of Bugaria (Art. 18, para.l).

120 Constitution of Spain (Art. 130, para.3).

121 Constitution of Italy (Art. 44).

122 Constitution of Bugaria (Art. 18, para.2).
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and walkways.?® Other consitutions regulate protecton of plants from diseases
and pests,'?* in particular, protection of agricultural and forest plants,'? sales
of crops and plants,!?¢ fertilizers for plants and protection devices, as well as
acceptance and recognition of crops and plants kinds'?, etc.

The subject matter of constitutional regulations is also the protection of fauna,
but constitutional solutions differ. Thus, the regulated areas include: hunting
and fishing activities, taking care of “preservation of abundance of fish, wild
mammals and birds”,'?® fishing and hunting,'*® particularly marine fishing,!3°
fishing in the open sea and along the coast,'! sales of animal food,'*? taking
measures against infectious and other diseases, dangerous for the community,
both for people and animals,'? veterinary services and protection of animal
food,'** protection of animals from torture,’® cattle breeding?*¢, etc.

Energy and various sources of energy, as the natural and developmental re-
sources, are also the subject matter of constitutional regulations, with parti-
cular reference to the rational use, production, transmission and distribution
of energy, safety measures and strong currency tracks, construction plans and
use of hydraulic plants, etc.!®” There are specific provisions on the atomic energy

123 Constitution of Switzerland ( Art. 88).

124 Constitutioni of Austria (Art. 12, para.1l, point 4) and Germany (Art. 74, para.1, point 20).
125 Constitution of Germany (Art. 74, para.1, point 20).

126 Constitutioni of Austria (Art. 10, para.l, point 11) i Germany (Art. 11 a, para.1, point 20).
127 Constitution of Austria (Art. 10, para.1, point 11).

128 Constitution of Switzerland (Art. 79).

129 Constitution of Spain (Art. 130, para.1).

130 Constitution of Spain (Art. 149, para.l point 19).

131 Constitution ofGermany (Art. 74, para.1, point 11).

132 Germany (Art. 11 a, para.l1, point 20).

133 Constitution of Germany (Art. 11 a, para.1, point 19).

134 Constitution of Austria (Art. 10, para.1, point 11).

135 Constitution of Slovenia (Art. 72, para.4) and Consitution of Switzerland (Art. 80),
prescribing the competence of Confederation to regulate « A. Keeping animals and caring
about them; B. Animals experiments and interventions on live animals; C. Use of animals;
D. Import of animals and animal products; E. Animals trade and transportation; F. Killing
animals.«

136 Constitution of Spain (Art. 130, para.1 and Art. 148, para.1, point 7).

137 Constitutions of Austria (Art. 10, para.l points 9 & 10 and Art. 12, para.1), Italy (Art.
117, para.2), Switzerland (Art. 89 and Art. 91), Spain (Art. 45 and Art. 149, para.1l point 21),
Germany (Art. 74, para.l, point 11a).
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as a source of energy,'3® its production and use, strict prescription of using it for
peaceful purposes,'*® as well as the obligatons related to protection from risks
incurred by atomic energy release or by ionized rays and removal of radioactive
matters, etc. An illustrative example of detailed regulations in this field is offered
by the Constitution of Switzerland.!*

Constitutional regulations are not exhausted in identifying the most signi-
ficant natural developmental resources only, but they expand to regulating
fields which potentially endanger the environment. The subject matter of re-
gulations are numerous issues related to production, sales, use and handling
of matters and products that may endanger the living environment, such as:
hazardous and other wastes management,'*! pharmaceutical products produc-
tion and handling,*? manufacture of radioactive products, weapons, explosive
substances and matters'*® with powerful biological effect, waste disposal, air
purification and noise fighting,'** handling of medicaments and narcotic dru-
gs, organisms, chemicals and objects that may impair health,'*> establishing
unique limit emission values for matters, harmful to air and air cleanliness
maintenance,'*® liquid or gaseous fuel or transportation of drive material,'*’
measures for preventing dangerous loading on environment, which occur by
exceeding limit emmission values,*® regime of production, trade, keeping and
using weapons and explosives,'*’ production, procurement, sales, import, export
and passage of military material,’*® food and control of food and provisions,*!
meteorological service,'* special traffic regime of heavy vehicles for the purpose

138 Constitutions of Austria (Art. 10, para.l, points 10 & 11), Bulgaria (Art. 18, para.4),
Germany (Art. 74, para.l point 11 a), Switzerland (Art. 90 and 118).

139 Constitution of Germany (Art. 74, para.1 point 11 a).
140 Constitution of Switzerland (Art. 89).

141 Constitution of Austria (Art. 10, para.l, point 11).
142 Constitution of Spain (Art. 163, para.1, point 16).
143 Constitution of Bulgaria (Art. 18, para.4).

144 Constitution of Germany (Art. 74, para.l point 24)
145 Constitution of Switzerland (Art. 118)

146 Constitution of Austria (Art. 10, para. 1 point 11 and Art. 11, para.5).
147 Constitution of Switzerland (Art. 91).

148 Constitution of Austria (Art. 10, para.l, point 11).
149 Constitution of Spain (Art. 149, para.l point 26).
150 Constitution of Switzerland (Art. 107, para.2).

151 Constitutions of Austria (Art. 10, para.l, point 11), Italy (Art. 117, para.2), Germany
(Art. 74, para.1, point 20), Switzerland (Art. 104, page 3, point c).

152 Constitution of Spain (Art. 140, para.1 point 20)
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of environment protection,'>® heavy vehicles traffic tax,’>* road traffic effects
related to environment and nature protection measures,*®> environment pro-
tection from harmful effects of excessive use of fertilizers, chemicals and other
auxilliary materials,'*® control and supervision of regulations application, related
to matters posing risk to environment*®’, etc.

Apart from identifying the development related natural resources, constitutions
regulate resources protection as well. The most significant question is who is
obliged to protect the environment, natural resources and wealth. There are
no important differences among constitutions in regulating obligations related
to environment protection, natural resources and wealth. In most cases, the-
re are blanket provisions, such as “everybody is obliged to keep, take care of,
and protect the environment, natural resources and wealth”,**8 simultaneously
regulating the state (public authorities) obligation related to protection of the
environment, natural resources and wealth.’*® This issue is more precisely re-
gulated in the provisions of federal and regional states constitutions allocating
authorization among the various levels of authority.'¢°

153 Constitution of Switzerland (Art. 84) regulates heavy vehicles transit traffic over the
Alpes: « 1. Confederation protects the Alpine area from transit traffic negative effects. It
limits the transit traffic overload to a measure not harmful to people, animals and plants and
living spaces, too. 2. Transit traffic of goods over the Alpes, from border to border, is by the
railways. Federal Council enacts necessary measures. Exceptions are allowed only if they
cannot be avoided. The Law must explain them in more detail. 3. Transit roads capacity in
Alpine area must not be increased. This restriction excludes bypass roads, relieving settled
places of transit traffic».

154 Constitution of Switzerland (Art. 85, para.1) establishes the right for introducing heavy
vehicles traffic tax depending on their power and consumption.

155 Constitution of Switzerland (Art. 86, para.3 point d).
156 Constitution of Switzerland (Art. 104, para.3 point d).

157 Constitution of Austria (Art. 11 point 9) prescribes that «Federal government and
some federal ministers have authorizations, as follows: 1. Authority to get insight into the
acts of Provincial authorities through the Federal organs; 2. Authority to request reports
on application of law and ordinances enacted on the Federal level; 3.Authority to request
all the information on implementation, necessary for preparation and enactment of Federal
laws and ordinances; 4. Autrofity to request information and insight into acts in some special
cases, if it is necessary for applying other authorizations.»

158 E.g. Constitutions of Slovenia (Art. 73 para.1), Serbia (Art. 89 para.1).

159 E.g. Constitutions of Slovenia (Art. 73 para. 2), Serbia (Art. 89 para. 2), Spain (Art. 45,
para. 2), Switzerland (Art. 74 para.2 and Art. 78)

160 E.g. Constitutions of Austria (Art. 10, 11 and 12), Italy (Art. 117), Germany (Art. 72,
74,75, 87 cand 91 a), Spain (Art. 148 points 3, 7, 8,9, and 10 and Art. 149 para.l points 16,
19, 20, 21, 25 & 26 and Art. 149 para.3), Switzerland (Art. 78 to 120).
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One form of protection is reflected in a type of legislation regulating the envi-
ronment, natural resources and wealth protection. It is particularly visible in
contries established on the federal and regional bases in which constitutions,
carefully and in detail, regulate the allocation of authority among the central
and non-central bodies, including both the basis and the framework of the-
ir responsibilities for the environment, natural and developmental resources
protection. The most significantissues in this field are regulated by rules of the
central authority bodies which have the legislative/regulatory authority.’*! The
regulation enforcement activities are vested in the central authority organs,!6?
or they can be reserved for non-central organs, too.'** Only in some fields of
environmental protection, there is a competitive authority in the domain of
legislation.Then, the central authority rules regulate the principles, essential
and the most important issues, thus setting the general regulatory framework
for the natural resources protection. As for the non-central organs, they are
reserved the right to regulate some concrete issues more specifically within
the provided frameworks.

A specific form of environment, natural wealth and resources protection is
also the constitutional regulation of property rights on these resources and the
title holders of such rights, including: forms of property (state propety,'** state
monopoly,'®® public property, socially owned property, private property*°®);
titleholders of property rights (state property,'*’ state monopoly,'*® public pro-
perty, socially owned property, private property,’*® property rights of foreign
persons'’?); special regime of their use (legal regulation of the regime of using
these resources,'”! concession'’? use and possibility of limiting property rights

161 Constitutions of Austria (Art. 10, 11 i 12), Italy (Art. 117), Germany (Art. 72, 74, 75,
87 cand 91 a).

162 Constitution of Austria (Art. 10, para.1, points 9, 10, 11)

163 Constitution of Austria (Art. 11, para.l, point 7 and paras.5 & 9, as well as Art. 12,
para.l, point 4)

164 Constitutions of Bulgaria (Art. 18, para.1), Russia (Art. 9 para.2)
165 Constitution of Bulgaria (Art. 18, para.2)

166 Constitution of Russia (Art. 9, para.2)

167 Constitutions of Bulgaria (Art. 18, para.1), Russia (Art. 9 para.2)
168 Constitution of Bulgaria (Art. 18, para.2)

169 Constitution of Russia (Art. 9, para.2)

170 Constitution of Bulgaria (Art. 22)

171 Constitution of Croatia (Art. 52, para.2)

172 Constitution of Bulgaria (Art. 18, para.5)
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on these resources,’® cautious and rational use of certain resources'’*); spe-
cial protection of these resources'’® and responsibility of the state, in the first
place,'’® but all other subjects as well.'’”

5. Expropriation and limitations on the propety rights

Social and ecological functions of property ownership are the bases for expro-
priation and limitations on the ownership right. Generally viewed, in compa-
rative constitutionality, there are three prevailing approaches to regulating
expropriation or limitations on private property. Some constitutions regulate
expropriation only,'7® other constitutions regulate expropriation and limitation
on private property ownership in a uniform way,'”® and the third group of con-
stitutions include specific provisions on expropriation and limitation on private
property ownership.'8

5.1. Expropriation - conditions under which
itis possible and permissible

In comparative constitutionality, solutions related to expropriation are cha-
racterized by some common features as well as by significant differences. The
common features of constitutional solutions are related to the constitutional
basis for expropriation, reasons and goals of expropriation, compensation for
expropriated property, as well as the way and time of compensation payment
for the expropriated property. Differences are reflected in the contents and
range of constitutional regulation of issues relevant for expropriation. Diffe-
rences are also visible in terms of legal regulation of expropriation; some con-
stitutions prescribe that expropriation is allowed on the basis of law only, or if

173 Constitutions of Italy (Art. 44), Russia (Art. 36, paras.2 & 3)

174 Constitution of Switzerland (Art. 89) regulates the principles on the use of energy:
«sufficient, manifold, safe, economic and ecological energy generating supply», «saving
and rational enegry consumption», «using domestic renewable energies», «development of
energy techniques, especially for energy saving and renewable energies», etc.

175 Constitution of Macedonia (Art. 56)
176 Constitutions of Croatia (Art. 52, para.1), Italy (Art. 9, para.2)
177 Constitution of Montenegro (Art. 78)

178 E.g.Constitutions of France (Art. 17 Declaration of Human and Civil Rights which is an
integral part of the Constitution of France), Italy (Art. 42), Germany (Art. 14), Poland (Art.
21), Russia (Art. 35), Spain (Art. 33)

179 E.g.Constitutions of Montenegro (Art. 58 para.2), Croatia (Art. 50 para.1), Macedonia
(Art. 30 paras.3 & 4), Slovenia (Art. 69), Serbia (Art. 58), Switzerland (Art. 26).

180 E.g.Constitutions of Poland (Art. 22), Serbia (Art. 58).
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it is provided by law,'®* and some constitutions separately indicate that public
interest, which is the basis of expropriation,'®? must be established by law or
by the way and range of expropriation.'®® On the other hand, differences exist
both in terms of reasons for expropriation and conditions that must be met for
the expropriation to be legal. In constitutions, there are various conditions po-
sed: public interest,'® state interest,'®> common good,'®® public need,'®” public
benefit,'® social interest,'®® inability to satisfying needs in other way.'°° The
terms used in constitutions are general, and their meaning and contents have
not been specified; so, they equally seem to refer to the interests and needs of a
widest range of citizens. As a good practice in comparative constitutionality,'!
there are featured solutions ordering the legislator to operationalize and specify
in detail the contents of the included terms.

One of expropriation conditions provided by national constitutions is indemni-
fication of the property title holder. Constitutions mutually differ both in terms
of principles, i.e. the criteria the indemnification is based on, and in terms of
regulating the moment at which the property title holder is indemnified. One
group of constitutions establish the principle of justice (“just indemnification”,'*?
“just compensation”'??), as the indemnification criterion. The second group
of constitutions, alongside with the principle of justice, establish the market
value as a principle for specifying the expropriated property compensation
amount, thus also regulating more specifically the contents of justice principle

181 Bulgaria (Art.17), Danmark (Art. 1 para.73), Croatia (Art. 50), Italy (Art. 42), Macedonia
(Art. 30), Gemany (Art. 14), Spain (Art. 33), Slovenia (Art. 69), Serbia (Art. 58 para.2).

182 Constitution of Macedonia (Art. 30 paras. 3 & 4).
183 Constitution of Germany (Art. 14 para.2).

184 Constitutions of Montenegro (Art. 58 para.2), Macedonia (Art. 30 para.3), Poland (Art.
21 para.2), Serbia (Art. 58 para.2), Slovenia (Art. 69).

185 Constitution of Croatia (Art. 50 para.1)

186 Constitution of Germany provides that expropriation should , serve the common good*
(Art. 14 para.2).

187 Constitution of France provides that expropriation is allowed ,when the public need
requires thatin a transparent way,” (Art. 17 para.1 Declarations of civil freedoms and rights).

188 Constitution of Spain (Art. 33 para.3)

189 Constitution of Spain (Art. 33 para.3)

190 Constitution of Bulgaria (Art. 17, para.5).

191 E.g. Solutions in Constitutions of Germany and Macedonia.

192 Constitutions of Bulgaria (Art. 17, para.5); France (Art. 17, para.1 Declaration of freedoms
and civil rights); Poland (Art. 21, para.2); Russia (Art. 35, para.3).

193 Constitution of Montenegro (Art. 58, para.2).
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(“just compensation that may not be lower than market value”***) or explicitly
establishing that expropriation is possible provided the compensation is paid at
market value.!*® The third group of constitutions is heterogeneous, including pro-
visions which prescribe the payment of “corresponding compensation”,**® “full
indemnification”,"*” “full compensation”,'*® “compensation with just estimation
of community interests and the owner”,'*® “compensation in kind or with inde-
mnification.?°® Only one of the analized constitutions prescribes that “private
property may be expropriated even without compensation, if it is in common
interest”?°!, as well as that “to the end of general benefit, law may provide that the
right of possession of certain enterprises or groups of enterprises which refer to
the basic public services or to the energy sources or have the monopolistic posi-
tion, and the public interest?’? prevails, may be kept for the state public bodies,
or community of workers or an individual beneficiary, or it may be transferred
to them by expropriation without compensation”. Some constitutions even regu-
late the time for paying compensation for the expropriated property, providing
that compensation is paid before the property expropriation.?°® Only one of the
analyzed constitutions specifies another expropriation condition, envisaging
that it is possible only according to the decision of the court.?*

Most constitutions contain the norm that proprietary and ownership rights enjoy
equal legal protection. Exceptionally, only two of the analyzed constitutions re-
gulate judicial protection of property right in expropriation proceedings,?°° and

194 Constitutions of Macedonia (Art. 30, paras. 3 & 4); Serbia (Art. 58, para.2).
195 Constitution of Croatia (Art. 50, para.l).

196 Constitution of Spain (Art. 33, para.3).

197 Constitution of Danmark (para.1 para.73).

198 Constitution of Switzerland (Art. 26, para.2).

199 Constitution of Germany (Art. 14, para.2) prescribes that «decision on expropriation
must be enacted with just estimation of the community interests and the owner».

200 Constitution of Slovenia (Art. 69).. «
201 Constitution of Italy (Art. 42, para.3).
202 Constitution of Italy (Art. 43).

203 Constitutions of Bulgaria (Art. 17, para.5); France (Art. 17, para.1l Declaration of
Freedoms and Civil Rights); Russia (Art. 35, para.3).

204 Constitution of Russia (Art. 35, para.3).

205 The Constitution of Danmark (Art. 3 para.73) prescribes that «any issue of expropriation
acts legality and the indemnification amount may be brought before the Court. Proceedings
ofindemnification matters may be, according to the law, referred to courts, founded for that
purpose»; the Constitution of Germany (Art. 14, para.3) prescribes that «in case of dispute
for expropriation indemnification amount, jurisdiction of regular court shall prevai».
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only one constitution provides a special proceeding, which entails adopting a law
which regulates expropriation, as a special form of property right?°protection.

5.2. Limitation on the property ownership right:
conditions under which the limitation is allowed

In addition to expropriation, some constitutions regulate the possibility of impo-
sing limitations on property ownership. Most constitutions which envisage this
possibility regulate expropriation and limitation on property in the same way,
particularly concerning the conditions under which expropriation and limitation
on property are possible and allowed.?*” Only a smaller number of constitutions
separately regulate limitation on property ownership, and conditions under
which it is possible. In the comparative constitutionality, these conditions and
formulations are different, such as: “ ownership may be limited by law only”,2
“for the purpose of protection of the interests and security of the Republic, the
nature, environment and health of people”,?°° “ownership may be limited only
to the extent which does not violate the essence of the ownership right”,?1°
“the way of property use may be limited”,?!! “limitation on property ownership
for the purpose of collection of tax and other levies or fines is allowed only in
accordance with the law”.212

The consitutional solutions are also different when comes to the regulation of the
way of using property ownership and compensation payment for limitations the
title holders are subjected to. Limitations pertain to the use of natural resources
(sea, sea coast and islands, water, air space, mineral resources and other natural
wealth, land, forests, flora and fauna, other parts of nature), immovable estates
and objects of special cultural, economic and ecological significance, enjoying
the special protection of the state.?!3

206 The Constitution of Danmark (para.2 section 73) provides that «when adopting the
Draft Law on Property Expropriation, 1/3 of the National Assmbly members may, within
three days from the final Draft adoption, request that the proposal should not be submitted
to the King for adoption until the new elections for the National Assembly be held, and the
proposal accepted once again by by the newly constituted National Assembly».

207 Constitutions of Montenegro (Art. 58, para. 2); Macedonia (Art. 33 para. 3 i4); Slovenia
(Art. 69); Switzerland (Art. 26, para.2).

208 Constitutions of Croatia (Art. 50, para.2); Poland (Art. 22, para.3); Serbia (Art. 58, para.3).
209 Constitution of Croatia (Art. 50, para.2).

210 Constitution of Poland (Art. 22, para.3).

211 Constitution of Serbia (Art. 58, para.3).

212 Constitution of Serbia (Art. 58, para.4).

213 Constitution of Croatia (Article 52)
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6. Concluding Remarks

Contemporary constitutional solutions in the domain of proprietary relations are
strongly impacted by the idea on the necessity to establish the balance between
the individual interests of the property title holder and the community intere-
sts, but also the balance between the needs of present and future generations.
Constitutional norms ensure the realization of social and ecological functions of
property ownership. In the analyzed constitutions, the constitutionalization of
the right to property clearly demonstrates the stance that property ownership
entails obligations; therefore, it is subject to legitimate limitations, imposed to
ensure not only the principles of social justice but also the principle of sustaina-
ble development, whose exercise is the cornerstone of survival and advancement
of the humankind.
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/Jp Mapujana Ilajeanyuh

PedosHu npogpecop (y nensuju)

[IpasHoe pakyamema YHusepsumema y Hosom Cady
/Ip Heeena Illempywiuh,

PedosHu npogpecop

IIpasHu pakyamem YHusepaumema y Huuy

COLIHJA/IHA ®YHKIIHJA CBOJUHE Y KOHTEKCTY OJP2KHBOI’ PA3BOJA

Pe3zume

Y pady ce ucmpabsicyje cadpacaj npaga ceojuHe Kao sbydckoz npasa, ¢ 0CAOHYEeM Ha
KomnhapamugHy ycmagHocm, mehyHapodHe cmaHdapde y 080j ob.aacmu, npakcy
Esponckoe cyda 3a sbydcka npasa u pewersa cadpiicana y Yemasy Penyb6.auke Cpouje.
Y okycy je koHmumyyuoHaauzayuja npasa ceojuHe y KOHmMekcmy npuHyunda
coyuja.iHe npasde u coyujasiHe hyHKYUje npasa c8ojuHe, KAo U NPUHYUNA 00piHcu8o2
passoja. EnabopupaHo je HeKoaUuko K/eyYHUX NUmMarba koja cy od 3Havaja 3a
ocmeapugarbe 08UxX NPUHYUNA.

PazmompeH je ceojuHcKu pexicum Haod pa3eojHuM pecypcuma u dobpumay onumoj
ynompebu, a Hapoyumo cmamyc cCmpaHux GuU3uYKux uau npasHux JAuya Kao
mumyaapa ceojuHe, nocebaH pexcum kopuwhersa ogux dobapa, nocebHa sauumuma
dobapa Koja uuHe passojHe pecypce u dp. AHausupaHa cy Mmozyha oepaHuversuma
npaea ceojuHe, npu 4eMy je nocebHa naxcka noceeheHa ekcnponpujayuju, ycao8uma
nod kojuma je ona mozyha u donywmeHa, oCHoguMa 3a ekcnponpujayujy (jasHu
UHmMepec, 3aumuma HU8omHe cpeduHe u dp.), NPpUHYUNU HA Kojumda novuea
odpebusarbe HAKHAde 3a eKCnPonpucaHy c80juHy (Npasu4Ha HaAKHAAA, HAKHAOA
Ha OCHOBY MpJiculHe 8pedHOCmMU) U HA4YUH ucniame HakHade (npemxodHa uau
HaKHAaoHa) u nocebHo 3awmuma npasa ceojuHe y NOCMynKy ekcnponpujayuje
(cydcka 3awumuma).

PasmompeHa cy ycmasHa peuwierba y noz/iedy Ha4uHa Kopuwhersa npaga ceojuHe
noce6Ho pexcumu kopuwheroa dobapa Koja yuHe paszeojHe pecypce (nobonpuspedHo
3eMspUWIMe, WyMe, nawrayu, pyoHa 6ocamcmasa u dp.), kopuwherse dobapa y
KOHmeKcmy coyuja/iHe oyHKYuje 81aCHUWIMBA, jagHo2 UuHmepecd, eKojozuje u
3awmume xcusomue cpeduHe ca. CazsiedaHa je u pacnodesa HadaexcHocmu usmehy
pasauvumux Hugoa eaacmuy edepaiHuM u pe2uoHa/iHo ypehenum dpxcasamay
8e3U ca pezyaAucarbeM C80JUHCKUX npasa (pezysamuse, usgpuierbe, 002080pHOCM
u dp.), Kao uHoukamop 002080pHOCMU PA3AUHUMUX HUBOA 84aCMU Y JOMEHY
Kopuwherba C80jUHCKUX NpaAsd U pas3sojHUX pecypca y 3ajedHuyU.

KmyuHe peuu: [Ipaso ceojuHe, coyujaasHe hyHKYuUje npasa c8ojuHe, 02paHu4erba
npasa ceojuHe, 00pAHCUBU PA3BO).
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1. Challenges of EU accession in the area of Taxation

The objective of the EC is to establish a common market, the operation of which
directly concerns interested parties in the Community®.The internal market
supposesthe abolition of obstacles to the free movement of goods, persons, ser-
vices and capital between EU Member States (Article 3-6 TEU). TheEuropean
Common Market creates enormous opportunitiesfor companies and individuals
but raises alot ofissues related to: the EU legal framework on Taxation; funda-
mental freedoms and fiscal sovereignty;tax rules of the acquis; direct corporate
and individual taxation, including the fight against corporate tax avoidance (the
European Union’s Anti-Tax Avoidance Directive); thefundamental VAT rules and
principles such astaxable persons, taxable transactions, deductions, exempti-
ons, supply rules and the acquisition of goods; the role of the European Court of
Justice (ECJ]); international taxation challenges, International tax jurisdiction,
double taxation treaties, OECD Tax policy; the BEPS project.

Even in the absence of taxation issues, the negotiation process holds numerous
challenges and requires the mobilisation of the intellectual and physical potential
of all stakeholders, such as representatives of the legislative power, the executive
power, the judiciary, academic circles, businesses, etc.

In the first place, the Copenhagen Criteria are generally considered to be the
essential conditions which a candidate country must satisfy in order to become a
member state. The conditions and timing of acandidate’s adoption, implementa-
tion and enforcement of all current EU rules (the‘acquis’) are negotiated and the
rules are divided into35 different policy fields (chapters), including Chapter 16
Taxation?.A candidate country has to accept the acquis before joining the EU and
make EU law part of its national legislation. Adoption and implementation of the
acquis are the basis of the accession negotiations.*Member States must take all
appropriate measures to ensure fulfilment of the obligations arising from the
Treaty or from secondary legislation. They must facilitate the achievement of
the Community’s tasks and abstain from measures which could jeopardise the
objectives of the Treaty: Article 10 TFEU (ex 5)*The biggest challenge, however,
is not only the adoption of acquis but its subsequent proper application following

1 Case 26/62 Van Gend en Loos v Nederlandse Administratie der Belastinge [1963]

2 Abilateral screening meeting for Chapter 16 - Taxation was held in Brussels on 5 and 6
March 2015. The delegation of the government of the Republic of Serbia was headed by Mr.
Nenad Mijailovi¢, State Secretary in the Ministry of Finance and Head of Negotiating group
16, and Ms. Tanja Miscevi¢, Head of Negotiating Team with the EU. Retrieved on 11 June
2018 from http://www.eu-pregovori.rs/eng/negotiating-chapters/chapter-16-taxation/.

3 Candidate countries negotiation status: https://ec.europa.eu/neighbourhood-enlargement/
countries/check-current-status_en. Retrieved 11 June 2018

4 Case 272/86 Commission v Greece [1988]
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accession. Several of the issues facing our judicial practice and law enforcement
are listed further below.

In the second place, in terms of sources of EU law® in the area of taxation, the
main concepts and rules apply. Legal doctrine discriminates between three main
groups of acts which comprise the so-called primary law and stand foremost
in the hierarchy of EU legislation. These are the treaties creating the Union, the
acts which amend those treaties and the treaties of accession of new member
states. These are all conventional instruments, constituting classic international
treaties.

Among the valid treaties are the Treaty on the Functioning of the European
Union (TFEU) and the Treaty on European Union (TEU).The EC Treaty is an in-
tegral part of the legal system of the Member States and must be applied by their
courts. Treaty provisions are capable of creating direct effects both vertically
(between the state and individuals) and horizontally (between individuals).
EU law consists of the founding treaties (the TEU and the TFEU) and the legal
provisions based on the legislative powers delegated to the European Union by
the founding treaties. The portion of EU law provisions that may have an effect
on taxes is referred to asEU Tax Law.The Charter of Fundamental Rights of the
European Union was adopted after entry into force of the Lisbon Treaty on 1
December 2009, and it was decided that the Union shall accede to the ECHR®.
Human rights play an enormous role in tax cases. The scope of the Charter’,
however, is limited to cases in which EU law is at issue according to Article 51.

The fundamental rights and the general principles of EU law are protected by
the ECJ. Taxpayer rights relate to the main principles of EC law: proportionality;
legal certainty; legitimate expectations; fair play; due care principle; protection
against arbitrary laws/regulations; equal treatment; no discrimination; right
to privacy; right to be taxed fairly; right to be trusted; right to move on right to
equal treatment. At present, the issue of taxpayer’s rights must be interpreted
in light of the new trends, related to Transparency and Data Protection®.

5 About EU Law see: Weatherill, S. (2016) Cases and Materials on EU Law. Twelfth Edition.
Oxford University Press, Weatherill, S. (2016) Law and Values in the European Union. Oxford
University Press

6 Withregards to ECJ] case-law on human rights as a source of law, see KpbcTeBa, 3. (2015)
PascsaedsaHemo Ha npecmwsnieHus coeeaacHo ECITY. Sofia, Sibi, 15-20.

7 See AnekcaHjpoBa, W., 3natapeBa, M, [lanoBa, AHresios, H. (2015) Cede6Ha 3awyuma Ha
ocHosHume npasa 8 bwazapus. Tom 1 u 2, HUIL; Cemos, A. (2018) lIpasa Ha epascdaHume Ha
EC. YW ,CB. KnumenT Oxpugcku”; Xpuctes, X. (2018) BempeweH nasap u 0CHO8HU c80600u
Ha deusceHue 8 npasomo Ha Eeponelickus cwio3. Sofia, Ciela

8 Toptchiyska, D. (2017) The Rule of Law and EU Data Protection Legislation. ORBIT Journal.
1, 1 (Aug. 2017). Retrieved on 13.08.2018 from https://doi.org/https://doi.org/10.29297/
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The general principles of EU legislation notlaid down in the Treaties should also
be regarded as primary law. The Treaties expressly recognise the principle of
protection of human rights (Article 6 TEU), the principle of non-discrimination
(Article 18 TEU), the principles of subsidiarity (Article 5, para. 3 TEU) and
proportionality (Article 5, para. 4 TEU), etc. Others, such as the principle of
protection of legitimate expectations and the principle of legal certainty are
inferred from the ECJ case-law. Regardless of whether laid down in the Treaties
or inferred from legal practice, the general principles of EU law constitute pri-
mary sources which should not be contradicted by those standing lower in the
hierarchy of sources, otherwise the latter may be repealed by the EC] pursuant
to Article 263 TFEU.

EC measures must not infringe the legitimate expectations of those concerned
in the absence of overriding public interest(Legitimate expectations”).Measures
should not exceed what is appropriate and necessary to achieve the objectives
in question (Proportionality)!.Persons in similar situations should be treated
alike unless differential treatment is objectively justified(Equality)*'. According
to the principle of proportionality, thecontent and form of Union action should
not exceed what is necessary to achieve the objectives of the Treaties (Article
5 TEU)'2. Administrative action must comply with the purpose of the law and
must not deprive citizens of more than is necessary to achieve this purpose.
It is unlawful to apply the law ‘stringently’ if this will bring about results that
were not originally sought by the law. The principle of proportionality fulfils
two main functions: it is used as a ground for review of Community measures
and as a ground for review of national measures adopting and applying the
measures of Community law.

When assessing compliance with the principle of proportionality, the following
questions must be considered: whether the action taken is suitable to attain the
purpose,and whether the measures of the action are necessary with view of the
restrictions and disadvantages that must be sustained with view of attaining
the purpose. The EC must act within the limits of the powers conferred on it by

orbit.v1il.16.

9 Case 120/86 Mulder v Minister van Landbouw en Visserig [1988]

10 Case 181/84 R. v Intervention Board for Agricultural Produce, Ex p. Man(Sugar) [1986]
11 Case 20/71 Sabbatiniv EP [1972]

12 Inthisrespect, see:Case C-553/16 EC] Judgement of the Court of 25]July 2018TTL EOOD
v Direktor na Direktsia ‘Obzhalvane i danachno-osiguritelna praktika’ - Sofia. Request for a
preliminary ruling under Article 267 TFEU from the Varhoven administrativen sad (Bulgarian
Supreme Administrative Court, Bulgaria). Retrieved on 13.08.2018 from http://curia.europa.
eu/juris/document/document.jsf?text=&docid=204390&pagelndex=0&doclang =EN&mod
e=Ist&dir=&occ=first&part=1&cid=890164
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the Treaty. In areas outside the EC’s exclusive competence, the EC must act in
accordance with the principle of subsidiarity only if the proposed action cannot
be sufficiently achieved by the Member States!?.

What is the scope of legal instruments in the area of taxation? There is NO exclu-
sive competence (Article 3 TFEU) in the area of Taxation and NO shared compe-
tence, excluding indirect taxation (Article 4 TFEU)™. Article 6 TFEU (exclusively
enumerated actions)applies in the context of taxation.

In general, Member States have broad sovereignty in the area of direct taxation.
The acquis on taxation covers extensively the area of indirect taxation: value-
added tax (VAT)'® and excise duties. The European Commission has launched
plans for the biggest reform of EU VAT rules in a quarter of a century?6. In 2016,
the Commission presented measures to modernise VAT in the EUto make it
simpler, more fraud-proof and business-friendly'’.Currently, the EU does not
use direct taxes for its own recourse collecting purposes.

The provisions of TEU and TFEU in the field of taxation are as follows: Article
4 TEU on Union loyalty (sincere cooperation); Article 18 TFEU prohibiting dis-
crimination based on nationality; Article 21 TFEU on the right of EU citizens
to freely move and reside in the European Union; Article 45 TFEU on the free
movement of workers; Article 49 TFEU on the right of establishment; Article 56
TFEU on the freedom to provide services; Article 63 TFEU on the free movement
of capital and payments; Article 107 TFEU prohibiting state aid; and Article
115TFEUon the authorization to issue directives(the only express measure
available for the positive harmonization of direct taxes).

13 Case C-84/94 UK v Council (The Working Time Directive) [1996]

14 Under Art. 4(2)(a) TFEU, the Union and the Member States share competence in the area
of internal market.

15 For further information on the VAT system, see: Terra, B., Kajus, ]J. (2018) Guide to the
European VAT Directives 2018. IBFD; EU VAT Compass 2018/2019. (2018) IBFD; de la Feria,
R. (2009) The EU VAT System and the Internal Market. IBFD; Lamensch, M. (2015) European
Value Added Tax in the Digital Era. A Critical Analysis and Proposals for Reform. IBFD; de la
Feria, R. (2013) VAT Exemptions: Consequences and Design Alternatives, The Hague, Kluwer
Law International;

16 For more information, see: http://europa.eu/rapid/press-release_IP-17-3443_en.htm.
Accessed on 11 June 2018

17 For more information on the Action plan, seet: http://europa.eu/rapid/press-release_IP-
16-1022_en.htm. Accessed 11 June 2018
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Information related to secondary legislation in the area of Direct Taxation'® and
Indirect Taxation' can be found on the website of the European Commission.

Existing directives predominantly regulate the area of VAT and excise duties.
These apply to each Member State to which they are addressed, but leave to the
national authorities the choice of form and methods?’. An important element
is the Sixth VAT Directive (adopted on 17 May 1977), now replaced by Council
Directive2006/112/EC of 28November 2006 on the common system of value
added tax (VAT Directive).

Article 114TFEU (dealing with internal market measures) and Article 352 TFEU
allow the use of regulations.

Regulation is the main legal instrument in the field of customs law?!. Regulation
(EU) N0o952/2013 of the European Parliament and the Council laying down the
Union Customs Code entered into force on 30 October 2013, but its substantive
provisions apply in their entirety as of 1 May 2016, once the UCC Delegated and
Implementing Acts were adopted: Regulation (EEC) 1658/87 on the customs
tariff, regularly amended, and Regulation (EC) 1186/2009 setting up a Commu-
nity system of reliefs from customs duty (codified version), replacing Regulation
(EEC)N0918/83 from 1 January 2010.

In the third place, member states face a further challenge: the fight againstirre-
gularities and fraud related to public funds from the EU budget, both in terms
of revenue and expenditure. VAT is part of the own resources of the Budget of
EU (Article 311 TFEU and Council Decision of 26 May 2014 on the system of
own resources of the European Union):a uniform rate of 0.3% is levied on the
harmonized VAT base of each member state; the taxable VAT base is capped at
50% of gross national income (GNI) for each country for the period 2014-2020%.

In the context of the EU budget?3, Article 325 TFEU applies. What exactly is an
‘irregularity’ according to valid European law? The main regulation providing

18 See: https://eur-lex.europa.eu/summary/chapter/taxation/2101.html?root=2101.
Accessed on 11.6. 2018. https://ec.europa.eu/taxation_customs/sites/taxation/files/
taxation_trends_report_2018.pdf. Accessed on 11.6.2018.

19 See: https://eur-lex.europa.eu/summary/chapter/taxation/2102.html?root=2102.
Accessed on 11.6.2018

20 See Case C-131/88 Commission v. Germany and Case C-49/00 Commission v. Italy

21 For further information on valid legislation, see: https://eur-lex.europa.eu/summary/
chapter/customs.html?root_default=SUM_1_CODED=12. Accessed on 11 June 2018

22 Regarding EU Public Finance, see: http://ec.europa.eu/budget/news/article_
en.cfm?id=201501061636. Accessed on 11 June 2018

23 Regulation (EU, Euratom) No 966/2012 of the European Parliament and of the Council
of 25 October 2012 on the financial rules applicable to the general budget of the Union and
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legal definition of the term is Council Regulation (EC, Euratom) No 2988/95 of
18 December 1995 on the protection of the European Communities financial
interests (in Article 1, para 2).The Convention on the protection of the Europe-
an Communities’ financial interests?*also applies.EU countries must introduce
effective, proportionate and dissuasive criminal penalties?® to deal with fraud
affecting the EU’s financial interests. The Convention differentiates between
fraud in regard to expenditure and revenue. Examples of fraud in respect of
revenue include any intentional act or omission such as: the use or presentation
of false, incorrect or incomplete statements or documents, which has asits effect
the illegal reduction of EU budget resources; non-disclosure of information in
violation of a specific obligation with the same effect; or the misapplication
of a legally obtained benefit (for example, the misuse of legally obtained tax
payments) with the same effect. Fraud is a type of irregularity.

The main factor differentiating an ‘irregularity’ from ‘fraud’?® is the element of
deliberate intent: irregularity is a situation in which implementation rules (na-
tional law or EU law) are infringed; fraud is a situation in which implementation
rules (national law or EU law) are intentionally infringed, with the infringement
having a particular purpose - the obtaining of undue advantage.

According to Regulation No.2988/95,Article 4, para, 1 provides: ‘As a general
rule, any irregularity shall involve withdrawal of the wrongly obtained advan-
tage’; Article 3, paral provides: ‘The limitation period for proceedings shall be
four years as from the time when the irregularity referred to in Article 1 (1) was
committed. However, the sectoral rules may make provision for a shorter period
which may not be less than three years.’; Article 3, para 4 provides: “Member
States shall retain the possibility of applying a period which is longer than that
provided for in paragraphs 1 and 2 respectively.’

Publicinterest and the desire to protect the EU budget have prompted the esta-
blishment of the European Public Prosecutor’s Office (EPPO). On 8 June 2017,
twenty EU Member Statesreached a political agreement on the establishment of

repealing Council Regulation (EC, Euratom) No 1605/2002 (0] L. 298, 26.10.2012, p. 1)
24 0] C316,27.11.1995, pp. 48-57

25 See: the Bulgarian Criminal Code, Section IV “Crimes Against the Monetary and Credit
System”, Art. 255, 255a and Art. 258

26 See: National Strategy for the Prevention and Fight against Irregularities and Fraud
affecting the Financial Interests of the European Union for the 2014-2020 period, adopted
by means of Protocol No 53 of the session of the Council of Ministers held on 17.12.2014, as
well as the Strategy for Combating Fraud affecting the Financial Interests of the European
Community, adopted by the Council of Ministers by means of Protocol No 41, item 7/13.10.2005,
updated in February 2009
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anew EPPO?” under enhanced cooperation. Council Regulation (EU) 2017/1939
establishing the EPPO under enhanced cooperation was adopted by the JHA Co-
uncil of 12 October 2017 and entered into force on 20 November 2017. On 14 May
2018, the Netherlands notified its intention to participate in the EPPO’s enhanced
cooperation. Following a build-up phase of three years, the EPPO is envisaged to
take up its functions by the end of 2020. The EPPO will be an independent and
decentralised prosecution office of the European Union, with the competence to
investigate, prosecute and bring to judgment crimes against the EU budget, such
as fraud, corruption or serious cross-border VAT fraud. Currently, only national
authorities can investigate and prosecute fraud against the EU budget, but their
powers stop at national borders. The existing EU-bodies such as Eurojust, Eu-
ropol and the EU’s anti-fraud office (OLAF) lack the necessary powers to carry
out criminal investigations and prosecutions.

In the fourth place, with regards to direct taxation, the current challenge at
global, European and national level is the prevention of tax fraud, circumven-
tion of tax laws and the restriction of practices associated with ‘aggressive tax
planning’, requiring designated measures to reduce loss to national budgets
through improvement of tax legislation and information exchange between the
tax administrations of Member States. Member States must comply with the
principles of the Code of Conduct for Business Taxation?®, aimed at the elimi-
nation of harmful tax practices (Tsenova, 2017).Administrative co-operation
and mutual assistance?” between Member States is aimed at ensuring smooth
functioning of the internal market as concerns taxation and provide tools to
prevent intra-Community tax evasion and tax avoidance. Since its adoption,
the original Directive 2011/16/EU has been amended five times, with the aim
of strengthening the administrative cooperation among Member States®’. Mem-
ber States are required to transpose the amendments of the Council Directive
2011/16/EU of 15 February 2011on administrative cooperation in the field of
taxation and repealing Directive 77/799/EEC into national law, and to sign the
multilateral Arbitration Convention. Bulgaria is a party to the EU Arbitration
Convention (90/436/EEC) on the elimination of double taxation in connection

27 On these issues, see: ToHeBa, I. (2017) Esponelickama npokypamypa u 6s.12apckomo
Hakasame/Ho U HakasamesiHonpoyecya/iHo npaso. Sofia, Ciela; Legal Barometer: http://www.
cli-bg.org/Legal%20Barometer_broi_15.pdf. Retrieved on 11 June 2018

28 For moreinformation, see: https://ec.europa.eu/taxation_customs/business/company-
tax/harmful-tax-competition_en, Accessed 11 June 2018

29 See: https://ec.europa.eu/taxation_customs/business/tax-cooperation-control/
administrative-cooperation/enhanced-administrative-cooperation-field-direct-taxation_en.
Accessed on 11 June 2018

30 See:https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:02011L0016-
20180101&from=EN. Accessed on 11 June 2018
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with the adjustment of profits of associated enterprises, which provides that
where the commercial or financial relations between two associated enterpri-
ses differ from those which would apply between independent enterprises, the
profits of those enterprises should each be adjusted as appropriate to reflect
the arm’s length position. The Convention provides for disputes with fiscal aut-
horities to be referred to an advisory commission, subject to waiver of rights
of appeal under domestic law provisions. The Arbitration Convention was first
applicable with respect to the 15 original Member States. With respect to the
10 new EU Member States that acceded to the European Union on 1 May 2004,
anew Accession Convention was signed on 8 December 2004 (EU Official Jour-
nal, C 160, 30 June 2005). The Convention entered into force on 1 July 2008 in
relation to Bulgaria and Romania and on 1 January 2015 in relation to Croatia.

Several different initiatives have been developed and implemented in the course
of the last few years which modify the elements and principles of familiar taxati-
on systems, prompted by business globalisation, the common European market
and trends in the business environment, caused by digitalisation. The first of
these is the G20/OECD’s Base Erosion and Profit Shifting (BEPS) Project®!. This
project provides for measures at global and European level. The BEPS project
is the second major post-financial crisis effort at global cooperation relating to
taxation. The first project, which was primarily inter-governmental, involved
transparency®2. The G20 and OECD recently initiated work on tax policy to
achieve strong sustainable growth, which may become the next tax cooperation
project. The BEPS Project will also give rise to significant reform in the field of
treaties for the avoidance of double taxation (Penov, 1999). Implementation of
the BEPS project will be reflected on a global scale as it will cover more than
1,100 tax treaties.

Another such initiative is the global automatic information exchange system,
created mainly for the needs of the USA Foreign Account Tax Compliance Act
(FATCA), and the Multilateral Convention on Mutual Administrative Assistan-
ce in Tax Matters, joined by Bulgaria. The Convention includes the Common
Reporting Standard (CRS) of the Organisation for Economic Cooperation and
Development (OECD).

In order to respond to the abovementioned challenges and to share knowledge,
the Bulgarian branch of the International Fiscal Association and the Faculty of
Law at Sofia University organized an international tax conference on the topics
of BEPS and Enforcement of EU Tax Law in Member States and Legal Remedies

31 See: http://www.oecd.org/tax/beps/

32 See the OECD Report. Retrieved on 13.08.2018 from http://www.oecd.org/tax/
transparency/global-forum-annual-report-2017.pdf
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in EU Tax Law which was held on 18™ and 19" May 2017 at Sofia University,
Sofia, Bulgaria.?®* Representatives of different stakeholders attended, exchanged
valuable opinions and shared important information.

With view of the above, it is no coincidence that the hottest topic among stakehol-
ders is currently the issue of Tax Transparency. It raises a lot of questions, having
in mind the different requirements at global, European and national level®*.

The table below illustrates the measures undertaken at theEC] level and the EU
level, and how these measures have been transposed into the national legislation.

Table 1. Measures taken at the EC] and the EU level, and their trasposition into
the national legislation

Transposition in national

22c) £b legislation

DAC1
Council Directive

. 2011/16/EU of . .
Convention on Mutual 15 February 2011 Article 143 TSSPC (regarding the

Administrative Assistance . . Convention)
on administrative

in Tax Matters . . Article 143a — Article 143r TSSPC
cooperation in the field

of taxation and repealing
Directive 77/799/EEC

DAC 2
Council Directive
2014/107/EU of

CRS 9 December 2014
Common Reporting amending Directive Article 142a — Article 142z TSSPC
Standard 2011/16/EU as regards

mandatory automatic
exchange of information
in the field of taxation

33 Presentations and information about different initiatives can be found on: http://www.
ifa-conference.com/

34 EATLP Congress materials, 7-9 June 2018 in Zurich, Switzerland. Tax Transparency.
Retrieved on 11 June 2018 from http://www.eatlp.org/congresses/this-years-congress/308-
2018-zuerich.
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DAC3

Council Directive
BEPS Action 5 - (EU) 2015/2376 of
compulsory spontaneous 8 December 2015

exchange of relevant amending Directive

information on taxpayer-| 2011/16/EU as regards

specific rulings mandatory automatic

exchange of information

in the field of taxation

Article 143a — Article 143r TSSPC

DAC4

2016/881 of

BEPS Action 13 —
Automatic exchange |2016 amending Directive
of Country-by-Country | 2011/16/EU as regards
reporting mandatory automatic

exchange of information
in the field of taxation

Council Directive (EU)

DACS5

25 May

Article 143t - Article 143z TSSPC

Council Directive
(EU) 2016/2258 of
6 December 2016
amending Directive
2011/16/EU as regards
access to anti-money-
laundering information
by tax authorities

DAC6

Article 12 TSSPC

Mandatory disclosure

planning schemes

Model Mandatory
Disclosure Rules for CRS
Avoidance Arrangements
and Opaque Offshore
Structures

LA 2 Council Directive
(EU) 2018/822 of 25

rules for aggressive tax May 2018 amending
Directive 2011/16/EU

as regards mandatory

automatic exchange of

information in the field

of taxation in relation to

reportable cross-border

arrangements

To be transposed
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BEPS Action 14 - Making
dispute resolution
mechanisms more

effective

BEPS Action 15 -
Multilateral Instrument
— Improving Dispute
Resolution and
Arbitration

Dispute resolution
Council Directive (EU)
2017/1852 of 10 October
2017 on tax dispute
resolution mechanisms in
the European Union

To be transposed

BEPS Action 2 -
Neutralising the effects
of hybrid mismatch
arrangements

BEPS Action 3 - Designing
effective controlled
foreign company (CFC)
rules

BEPS Action 4 - Limiting
excessive interest
deductions

ATAD 1

Council Directive (EU)

2016/1164 of 12 July
2016 laying down rules

against tax avoidance

practices that directly
affect the functioning of

the internal market

To be transposed

BEPS Action 2 -
Neutralising the effects
of hybrid mismatch
arrangements

ATAD 2
Council Directive (EU)
2017/952 of 29 May 2017
amending Directive (EU)
2016/1164 as regards
hybrid mismatches with
third countries

To be transposed

In the fifth place, as mentioned above, a huge challenge is how EU law will be
applied by the separate member states, given the direct effect of EU Law and
Rights and remedies. The discussion thus far has focused on the extent to which
EU Law creates rights that are enforceable by individuals in their own national
courts. Rights demand remedies. This issue raises the question of state liability
in the case of infringements of EU law in the area of taxation and the procedural

manner of imposing such liability.
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As mentioned, the main principles of EU law are the direct effect and the supre-
macy* of EU Acquis. A general principle is that Member States are liable for the
infringement of European Union law?¢. The ruling of the ECJ in the Francovich®”
case established a remedy for damages in cases of breach of EU law.This was
conceived as an EU remedy in its own right, and not simply as an option which
a particular Member State might or might not choose to embrace®®.

The ruling on theFrancovich case left open numerous issues concerning the na-
ture of the damages remedy. Many of these were clarified in Brasserie du Peche-
ur and Factortame®. The principle of state liability in damages was held to be
general in nature and to existirrespectively of whether the EU norm which had
been broken was directly effective or not. Liability could be imposed irrespective
of which organ of the state was responsible for the breach: the legislature, the
executive or the judiciary. The EC] set out the criteria to determine when the
state could incur liability. Thus, the ECJ ruled: Where a Member State acted in
an area in which it had some measure of discretion, comparable to that of the
EU institutions when implementing Union policies, the conditions for liability in
damages must be same as those applying to the EU itself. The right to damages
was dependent upon three conditions: the rule of law infringed must have been
sufficiently serious; and there must have been a direct causal link between the
breach of the obligation imposed on the state and the damage which was susta-
ined by the injured parties*’.

Bulgaria has accumulated experience and practice in the field of state liability
in cases of infringement of EU law. In Bulgaria, the procedural rules of action
with the closest effect are those set out in the State Liability for Damages Act
(SLDA). With view of the contradictory practice in terms of applicable proce-

35 This principle was enunciated in case 6/64 Costa v Enel [1964] It held: “By creating a
Community of unlimited duration, having....powers stemming from a limitation of sovereignty,
or a transfer of powers from the States to the Community, the Member States have limited
their sovereign rights, albeit within limited fields, and thus have created a body of law which
binds both their nationals and themselves”.

36 See also: KocTos. C. (2018) H3ewsHd02080pHama omzosopHocm Ha EC u Ha deprcasume
usnenku. Sofia, Sibi; Kopuesos, An. (2012) OmzogopHocmma Ha dwspicasama 3a HapyuwasaHe
Ha npasomo Ha Esponelickus coto3. Sofia, Ciela

37 C-6&9/90 Francovich v Italian Republic, Bonifaci v Italian Republic [1991] Ross, M. (1993)
Beyond Francovich M.L.R.; Craig. P. (1993) Francovich, Remedies and the Scope of Damages
Liability, L.Q.R

38 See: Craig, P. (2016) Administrative Law. Sweet&Maxwell., p.293

39 Case C-46/93 Brasserie du Pecheur SAv Germany, and Joined Cases C-46/93 and C-48/93
R. v Secretary of State for Transport Ex parte Factortame Ltd (No.3) [1996]

40 See Craig, P. (2016) Administrative Law. Sweet&Maxwell, p.294
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dures and courts competent to review claims for damages caused by the state
due to infringement of EU law, an Interpretative case No. 2/2015 of the General
Meeting of Judges from the Civil and Commercial Divisions and the General
Meeting of Judges from 15*and 2" Division of the Supreme Administrative Court
was initiated upon request of the Chairman of the Supreme Bar Council for the
adoption of a joint interpretative decision on the following issues: 1) Which is
the competent court to review claims based on Article 4, §3 TEU, which seek
to enforce state liability for infringement of EU law? 2) Which is the applicable
procedural rule of action for review of claims based on Article 4, §3 TEU? The
proceedings under the above interpretative case were stayed by means of De-
cision dated 09.03.2017 until delivery of the decision of the ECJ under items 1
and 2 of case C-571/2016. The case before theEC] was initiated on the basis of
arequest for a preliminary ruling by Varna Administrative Court under admi-
nistrative case No.560/2016. The request raises 8 questions, the first two of
which relate to the handling of claims under Article 4, §3 TEU. As of present,
the issue regarding the court competent to review claims under Article 4, §3
TEU and the procedure for hearing claims has not been resolved conclusively
in practice and the decision under the initiated interpretative case, suspended
at a later stage, is still pending.

In the sixth place, it is highly recommended that the experience of those states
which acceded to the EU prior to 2004 and 2007 be used in the course of the
negotiation period, including experience in the field of taxation, with view of
their similar past and culture. Both positive and negative lessons must be taken
into account. Work on projects financed through EU funds bring about a shiftin
thinking and discipline of behaviour, given the strict rules governing the prepa-
ration and implementation of such projects, while the exchange of experience and
the transfer of knowledge, good practices and expert skills from other member
states will serve as guarantee for quality. It is precisely through the financial
instruments of cohesion policy*'that economic, social and territorial cohesion
takes place in the context of the main EU values, as laid out in Article 2 of the
Treaty on European Union (TEU), as well asin the Preambles to the Treaty and
to the Charter of Fundamental Rights of the EU.

In the seventh place, a huge challenge, not only for Candidate Countries, but
also for Member States is compliance with the principle of the Rule of Law*?,not
only in the field of taxation. The Rule of Law is the backbone of any modern

41 Onthetopicofthe EU Cohesion Policy, see: Goleminova, S. (2017) Financial legal relations
within the system of public funds from the European Structural and Investment Funds, Sofia,
Ciela Publishing

42 See: Belov, M. (2018) Rule of Law at the Beginning of the Twenty-first Century, Eleven
International Publishings, Hague
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constitutional democracy. It is one of the founding principles stemming from
the common constitutional traditions of all the Member States of the EU and, as
such, one of the main values upon which the Union is based.

It is no accident that the European Commission came up with the idea of tying
the transfer of all funds (not only those under the cohesion policy) to the rule of
law in its draft proposals for the next EU budget - the Multi-Annual Financial Fra-
mework, published on 2 May 201843, The mechanism includes the requirement
for an independent and effective justice system that would guarantee an effective
fight against corruption and abuse while using EU funds, and an effective audit
system. Compliance with the rule of law could be applied to all EU policies, but
all financial conditionalities would have to be precise and propositional.

Last, but not least, the processes at global, European, regional and national level
(not only in the field of taxation), brought about by the new economic and social
realities,are increasingly dynamic. This is the place to highlight the priorities of
the Bulgarian presidency of the Council of the EU in the area of Taxation. These
priorities were outlined in a note** to the EU Council’s High Level Working Party
on Tax Issues.*

2. Taxation in Bulgaria

The first question to pose in this context is what actually happened with the
Bulgarian negotiation process in the area of Taxation? From the distance of time
it should be noted that the actual start of Bulgarian negotiations for accession
was15 February 2000. Bulgaria’s position with regard to Chapter 10 Taxation
was presented at an intergovernmental conference on the negotiations held on
30 April 2001, and the Chapter was temporarily closed on 10 June 2002. The Na-
tional Revenue Agency was established towards the end of 2002.Since 1 January
2007 Bulgaria has been a Member State of the European Union. The conditions
and arrangements for admission are set out in the Protocol annexed to the Tre-
aty concerning the accession of the Republic of Bulgaria and Romania to the EU.

‘With the Treaty of Accession of the Republic of Bulgaria to the European Union,
ratified by an act passed by the National Assembly on 11 May 2005 (State Gazette

43 See: https://ec.europa.eu/commission/sites/beta-political/files/budget-proposals-
financial-management-rule-law-may2018_en.pdf and http://ec.europa.eu/budget/mff/
index_en.cfm. Accessed on 11 June 2018

44 See: http://data.consilium.europa.eu/doc/document/ST-5668-2018-INIT/en/pdf accessed
on 11 June 2018

45 Priorities in the area of Economic and Financial affairs - presentation to the Committee
on Economic and Monetary Affairs (ECON) of the European parliament. Retrieved on 11
June 2018 from http://www.minfin.bg/en/comments/10194
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issue 40/12 May 2005, in force as of 1 January 2007), the Republic of Bulgaria
acceded to the European Union. According to Article 2 of the Act Concerning
the Conditions of Accession of the Republic of Bulgaria and the Adjustments to
the Treaties on which the European Union is Founded, applicable pursuant to
Article 2 of the Treaty of Accession of the Republic of Bulgaria to the European
Union as of the date of accession, the acts adopted by the institutions prior to
the accession are binding for Bulgaria and are applied under the conditions laid
down in those Treaties and the Actitself. According to Article 19 of the said Act,
the acts listed in Annex III thereto must be adapted as specified in that Annex.
Item 4 ‘Taxation’ of Annex III to Article 19 of the Act of Accession lists Sixth Co-
uncil Directive and its various amendments. According to Article 53 of the Act of
Accession, Bulgaria must putinto effect the measures necessary for it to comply,
from the date of accession, with the provisions of directives and decisions within
the meaning of Article 2490f the EC Treaty unless another time limit is provided
for in the Act. These measures must be communicated to the Commission at the
latest by the date of accession or, where appropriate, by the time limit provided
for in the Act. The Act does not set out a time limit for the transposition of Sixth
Council Directive which means that this should be effected at 1 January 2007,
given the text of Article 53 of the Act of Accession.™®

The TSSC of 29 December 2005 provides general rules on tax liabilities, liable
persons, tax controls, refund of overpaid or unduly paid tax amounts, related
parties, methods of determining market prices, limitation periods, collection
and execution, etc.

The Republic of Bulgaria adopted and to a considerable extent implemented
theacquis in the field of taxation, and did not envisage any major problems with
the entry into force of the relevant legislation nor its implementation by the
date of accession.

There are however some cases where transitional periods or derogations were
achieved.

In the second place, what is the current concept of Bulgarian legal doctrine?
According to the generally accepted national legal doctrine tax relations (which
are a type of financial legal relations) are covered by the first and fourth group of
public relations which fall within the scope of regulation of financial law - those
that arise from the distribution of national revenue through taxes, the inflow of

46 Interpretative Decision No 3/06.06.2008 under Interpretative Case No 2/2008 of
the General Meeting of Judges from 1t and 2" Division of the Supreme Administrative
Court. Retrieved on 11 June 2018 from: http://www.sac.government.bg/TD_VAS.nsf/
d038edcf49190344c2256b7600367606/fd0e2a1652305ecbc2257e500027fd5b?0OpenDoc
ument
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funds to the budget and control*” over this activity. They also relate to the corre-
lation between the national financial system and that of the European Union.

In this respect, the National Legal Framework includes some basic articles of
the Constitution of the Republic of Bulgaria (CRB).According to Article 5 (para.
1) of the CRB and Article 15 (para. 1) of the Law on Legislative Acts (LLA), a
legislative act must conform to the CRB and to statutory acts of a higher rank.
The CRB introduces the principle that taxes should be established by law (Pe-
nov, 2013); according to Article 60 (para. 1), ‘Citizens shall pay taxes and duties
established by law proportionately to their income and property’. Paragraph 2
of the same article introduces the second fundamental principle of tax law: all
tax concessions or surtaxes must also be established by law. The purpose of the
principle that taxes must be defined by law is to guarantee interference into
the private dominion of taxpayers to the extent and in the manner required by
public interest. Tax systems not created on the basis of law are anti-constitu-
tional. By means of Decision No. 3/9 February 1996 under constitutional case
No 2/1996, the Constitutional Court ruled that the principle that tax liabilities
must be established by law extends to all elements determining the amount of
the tax: the taxpayer, the tax base, the tax rate, etc. The provisions of Article
60 CRB clarify that the definition of a taxable person cannot be effected in an
interpretative manner but solely through express statutory text.“8

Other CRB provisions regulating taxation are: Article 84 (item 3), according to
which the National Assembly is the body which establishes taxes and determines
the size of state taxes - an exclusive obligation which it cannot delegate to the
executive power; Article 85 (para. 1, item 4), according to which the National
Assembly ratifies or denounces by law all international treaties which contain
obligations for the treasury; Article 98 (item 12) - the President is the body
which may cancel uncollectible debts to the State; Article 141(para.3) - the
municipal council is the body which determines the size of local charges by a
procedure, established by law.

Laws take the most prominent place among sources of tax law. Statutory rules
related to the budget normally come into effect on 1 January of the respective
year and their validity is equal to that of the budget act. The provisions of Article
16 (para. 3) of the Public Finance Act apply to tax laws and their amendments:
‘No changes in taxes or compulsory insurance contributions, in terms of all

47 According to the Bulgarian National Audit Office Act § 1,p.11 AP: “Financial control” is
any form of control related to management of public means and activities, carried out by
specialized authorizations and procedures, including budget control, financial inspection
control, tax control, customs control, etc.

48 Interpretative Decision No 3/06.06.2008 under Interpretative Case No 2/2008 of the
General Meeting of Judges from 1t and 2" Division of the Supreme Administrative Court.
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their elements, shall be stipulated to enter into force before the date of entry
into force of the state budget act and/or the laws regulating the budget of the
National Health Insurance Fund and the public social security budget for the
relevant year, or before the date of entry into force of the act amending and
supplementing them.

According to Article 14 (para. 1) LLA, the statutory act can be given retroactive
effect only in cases of specific exceptions. In Decision No 9/1996 of the Consti-
tutional Court, the Constitutional Judges share the opinion that citizens need
to have advance knowledge of their obligations regarding the state. Article 14
LLA lays down the requirements and exceptions for retroactive effect with the
provision that sanctions cannot have a retroactive effect unless where the new
sanctions imposed are less severe than the previous ones.

To summarize, sources of material tax laws which regulate the different types of
taxes are: the Corporate Income Tax Act; the Income Taxes on Natural Persons
Act; the Local Taxes and Fees Act; the Value Added Tax Act; the Excises and Tax
Warehouses Act; the Insurance Premium Tax Act. The main procedural act is
the Tax and Social Security Procedure Code. The statutory rules of other acts
which are not part of tax legislation but nevertheless comprise sources in this
context are: the Administrative Violations and Sanctions Act, the Interest on
Taxes, Fees and Other Similar State Receivables Act; the Customs Act; the State
Aid Act; the Currency Act. As noted, the Administrative Procedure Code and
the Civil Procedure Code have subsidiary effect. Individual provisions from
other acts are also applied in the regulation of tax relations, such as those of the
Commercial Act, the Obligations and Contracts Act, the Local Self-Government
and Local Administration Act, etc. Many by-laws also serve to regulate tax re-
lations: ministerial decrees adopting rules and ordinances; instruments issued
by the minister of finance, etc. The significance of the ordinances adopted by
Municipal Councils in determining the amount of local taxes pursuant to the
Local Taxes and Fees Act should not be overlooked.

In terms of international bilateral agreements concluded by Bulgaria, another
source of tax law are any Treaties for the Avoidance of Double Taxation*’. These
serve as basis for the avoidance of levying direct taxes on the income and pro-
perty of taxable entities by two or more jurisdictions. Bulgaria has an extensive
treaty network®. The treaties generally follow the OECD Model Convention even
though Bulgaria is not an OECD Member country. However, some of the treaties

49 Art.135-142 TIPC sets out the procedure for application of the treaties for the avoidance
of double taxation of the income and property of foreign persons

50 Seethe completelist of tax treaties signed by Bulgaria at the NRA website: http://www.
nap.bg/en/page?id=530. Retrieved 11 June 2018
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contain the definition of a permanent establishment, which follows the UN Mo-
del Convention. Treaty provisions prevail over domestic law provided that the
treaty is duly ratified, entered into force and officially promulgated inthe State
Gazette. According to Article 5 (para. 4) of the Constitution, International trea-
ties which have been ratified in accordance with the constitutional procedure,
have been promulgated and have come into force with respect to the Republic
of Bulgaria are part of the legislation of the State. They have primacy over any
conflicting provisions of the domestic legislation. This rule applies to interna-
tional conventions as well.

STRUCTURE OF BULGARIAN TAX SYSTEM

¥ NSRRI

r NATIONAL TAXES 1 LOCAL TAXES
INDIRECT TAXES DIRECT TAXES
I ——

WValue Added Tax
Excise Duties
Tax on insurance
premiums

Corporate income
tax

Withholding tax
One-off tax on
certain expenses
Alternative tax
Personal income
taxes

Feeal estate tax
Inheritance tax
Donation tax
Transfer tax
Vehicle tax
Lump-sum tax
Tourist tax
Other local taxes

Revenue authorities have certain powers laid down in the Tax and Social Secu-
rity Procedure Code and substantive tax laws. Their legal capacity is expressed
in their competence as a sum of powers assigned to them by law. The powers
of a revenue authority and a public enforcement authority are laid down in the
National Revenue Agency Act and the Tax and Social Security Procedure Code,
with municipal administration officers (Article 4 of the Local Taxes and Fees Act)

51 For more information see:http://www.minfin.bg/bg/770 and http://nap.bg/page?id=428,
Accessed on 11 June 2018
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and customs authorities (Article 104 of the Excise Duties and Tax Warehouses
Act) also being treated as revenue authorities.

3. Conclusions

Bulgaria has accumulated invaluable experience in the application of EU Tax Law
in the area of Direct and Indirect Taxation. The resulting best practices can be
transferred to all possible areas of cooperation: administrative; academic; judici-
al; business. In this respect, the European Union’s Instrument for Pre-Accession
Assistance (IPA)could make a major contribution and provide support in the
accession process for: development of administrative capacity of tax authorities;
regional partnership and exchange of best practices for the development of legal,
institutional and methodological frameworks for the tax system and tax control
and prevention of fraud; enhancing the competitiveness of the national economy,
strengthening its ability to withstand the competitive pressures of the single
market, reducing disparities; compliance with accession requirements not only
in the area of taxation. We should not forget that the Western Balkans countries
need a clear European perspective and connectivity among them and with other
Member States. Academic circles may playa very crucial and strategic role in this
process. The Bulgarian Presidency works purposefully for return of the topic of
the Western Balkans on the EU agenda, and has taken responsibility and raised
these issues for discussion, outlining the measures for their overcoming. The
implementation of the Rule of Law in the area of tax law and taxation creates
trust among the Member States.
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/JIp Casuna Muxajaoea-I'osnemurosa,

Buwiu doyenm, Odcek 3a YnpasHo npaso,

IIpasHu ¢pakyamem, YHueepsumem ce. Kaumeum Oxpudcku y Coguju,
Peny6auka Byzapcka

H3A30BH IIPETOBAPA O IIPUCTYIIAKLY 3EMA/BA
KAHJUJATA Y ObJIACTH OIIOPE3UBARA

Pe3ume

KonenxazeHcKu kpumepujymu cy 0CHO8HU Yc/108 Koju dpxcasa kaHoudam Mopa
ucnyHumu da 6u nocmasa dpxcasa yaanuya Eeponke yHuje. LJusb pada je da
pasmompu nocaeduye omeaparsa lloesnasmsa o onopezusarky y npezogopuma o
npucmynarey 3emassa kaHoudama, u da npedcmasu uckycmaeo u docmueHyha
Byzaapcke y oeoj o6.1acmu. Buhe npedcmas.sseHa u saxcHa yaoea HHcmpymenma
npednpucmynHe nomohu (HI1A), koju npedcmassba eauku dONPUHOC U NOOPUKY
Esponcke yHuje 3em/eama kandudamumay npoyecy npudpyscusarsa. HHgopmayuje
U umMnaukayuje HagedeHe y 080M pady mozy donpuHemu eehem yyewhy akademckux
Kpy2o8a y npoyecy npudpyxrcuearba 3eMasba 3anadvoz baskaHa, y ckaady ca
npuopumemuma 6yzapckoe npedcedagaroa Cagemom Eeponcke yHuje.

KmyuHe peuu: Tlopecko npaso Eesponcke yHuje, Ilocaas/be 0 onopesusary,
npezogopu o npucmynary 3emaba kaHoudama, UHcmpymeHm npednpucmynHe
nomohu (HIIA) Esponckoj yHuju, uckycmso byzapcke.
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Abstract: The Hague Convention on the Law Applicable to Traffic Accidents
(hereinafter: the Convention) contains harmonised rules regarding the law
applicable to non-contractual liability for damage arising from traffic ac-
cidents. According to the Convention,a traffic accident is an accident which
involves one or more vehicles, and is connected with traffic on a public high-
way, in grounds open to the public or in private grounds to which certain
persons have a right of access. The rule is adapted to the specifics of road
transport, objectified according to certain facts in the particular case. The
Convention introduces something new into the existing system of conflict
of laws resolution based on relevant facts i.e. the application of the law of
the place of vehicle registration when there is only one vehicle involved, in
the accident which is registered in the country which is not the place of the
accident, or when there are more vehicles involved in the accident which are
registered in the same country which is not the country of the accident. The
basic aim of the Convention was to facilitate the compensation of damage
by means of automobile liability insurance and improvement of the posi-
tion of the injured parties.In relation to determining the law applicable to
non-contractual liabilities, the EU enacted the Regulation Rome Il which
does not provide solutions for road traffic accidents but general standards
of the Regulation (article 4) are applied in such cases.
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1. Introduction

In the proceedings of making a resolution on its own merits, the problem of
non-contractual liability for damage caused, legally and factually involving two
or more countries, creates a problem for competent authorities and opens the
problem of conflict of law resolution. The changes of rules on civil liability at a
national level affect the change of attitude regarding different kinds of liability
and the manner of indemnification. Particularly complex issues concern non-
contractual liability for damage caused by a traffic accident in situations with
an international element. The adoption of several international conventions
which contain substantive and conflict of law solutions has not eliminated the
problem of smaller or larger differences in regulating non-contractual relations.
Namely, courts usually apply the domestic law provisions, except when it comes
to the provisions of private international law i.e. conflict of law rules, which may
involve the application of the rules of a foreign legal system. It particularly refers
to the application of convention conflict of law rules.

The efforts of the Hague Convention regarding private international law to har-
monise the conflict of law issue resulted, inter alia, in enacting the Convention
on the Law Applicable to Traffic Accidents (hereinafter: the Hague Convention).
At the same time, the efforts of theory and practice of Acquis Communautaire
towards more righteous and efficient compensation for damage arising in many
cases actualised the harmonisation of non-contractual liability at the regional
level, which enabled the enacting of Regulation (EC) no.864/2007 on applicable
law for non-contractual obligations (Rome II Regulation)*

Today the Regulation is universally applied within the EU, in relation to interior
disputes as well as in relation to disputes with an international element. Thus,
the European legislation abandons the double track of private international law,
which includes different legal provisions on private legal disputes involvingMem-
ber States subject matterin relation to the non-member States, regarding the
harmful event arising after its entry into force.

2. The Hague Convention on the Law Applicable to Traffic Accidents

The unification of the conflict of law rules at the universal level within the Ha-
gue Convention for private international law includes the Hague Convention on
the Law Applicable to Traffic Accidents of 4" May 1971. The document entered
into force in 1971 and it has been applied in the Republic of Serbia since 1976.2

1 Rome II Regulation, O] EU 199/40 as of 31st July 2007.

2 “Official Gazette of the Socialist Federal Republic of Yugoslavia”- International Treaties
no. 26/76. The contracting parties are Belgium, Bosnia and Herzegovina, France, Croatia,
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The Convention contains the harmonised rules regarding law applicable to civil
non-contractual liability for damage arising from a traffic accident, whichis de-
fined as any accident involving one or more vehicles and connected with traffic
on the public highway, in grounds open to the public or in grounds to which
certain persons have a right of access. Accordingly, the Convention accepts the
rule on application of the law on non-contractual liability for damage arising
out of traffic accidents in connection with the place of accident, i.e. it assumes
aregular conflict of law rule which provides for application of the substantive
law of the State where the accident occurred.® The rule is adjusted to the spe-
cifics of road traffic made objective according to certain facts in a particular
case. The objectives of this harmonisation are: to remove the uncertainty of the
general phrase (“close connection with the place of accident” which could lead
to different solutions for a longer period of time), until the court practice of the
signatory countries is harmonised, considering the fact that a judge decideson
the merits of each case; to optimally adjust the conflict of law to the specifics of
the road traffic, and to exclude the possibility of resolving the conflict of laws
which would be the result of accidental circumstances.

Lex loci delicti commissi remains the basic conflict of law convention rule. It im-
plies the applicability of the internal law of the State in which the damage was
caused by a traffic accident, which excludes the use of renvoi (sending back and
redirecting to another law). At the same time, the Convention introduces a new
fact into the existing system of conflict of laws, i.e. the application of the law
of the place of registration of the vehiclebased onrelevant facts, when only one
motor vehicle took part in the accident but it is registered in the State which is
not the State of the accident; or when several vehicles registered in the same
State, which is not the State of the accident, took part in the accident.* In case of

Lithuania, Latvia, Luxembourg, Macedonia, Morocco, Montenegro, the Netherlands, Ukraine,
Austria, Poland, Serbia, Slovenia, Slovakia, Czech Republic, Belarus, and Switzerland. Retrivied
21 July 2018 from www.hhcch.com

3 Article 3 of the Convention.

4 Article 4 (a) (b) of the Convention. From foreign court practice: The judgement of the Court
of Appealsin Paris, June 1981, in the dispute Brandicort v Bigu regarding a traffic accident in
Morocco. In order to avoid the collision with a car registered in Morocco, Bendicot, driving
a car registered in France with 5 passengers in it, turned off the road and went down the
embankment. One person died in the accident and the others were injured, one of whom
brought an action against the vehicle owner for compensation of damage. The firstinstance
court applied Article 4 of the Hague Convention and ruled that the applicable law is French
law, i.e. the law of the place of the registration of the vehicle. The court decided that only one
vehicle with one licence plate took partin the accident. The determination of the applicable law
was even more difficult considering the fact that there was no direct contact of the vehicles,
but the driver of the French car avoided the collision and thus caused the accident. However,
the Court of Appeals decided that the Moroccan vehicle caused the accident and that two
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several people being involved in the accident, the applicable law is determined
for each one of them individually. The vehicles which are registered in several
countries, or are not registered at all, are subject to the law of the State of “ha-
bitual residence” which is applied instead of the law of the State of the place
of registration of a motor vehicle in the function of a conflict of law solution.
Applicable law includes the issues of conditions and scope of liability, reasons
for release from liability, nature and kind of damage, the circle of persons who
have the right to compensation of damage, burden of proof, liability of the prin-
cipal for the actions of a person under their control, statute of limitations, etc.
Besides, the applicable law regulates the right of the aggrieved party to initiate
a proceeding against the insurer, as well as any other issues which a judge finds
appropriate to apply.

The Convention does not oblige the signatory countries to introduce direct
action against the insurer, but directly refers to the applicable law according
to the conflict of law rules and states that the damaged parties have the right
to a direct action if such action is recognised according to the law applicable
for compensation of damage. The exceptions to this rule are set in favour of the
aggrieved party if the applicable law does not recognise a direct action, but this
rightis recognised according to lex loci delicti, or if the right to a direct action is
not recognised according to any of these two rights but it is possible according
to the law of the place where the insurance contract was entered into.

The application of the law where the traffic accident occurred may be unfa-
vourable for the aggrieved party if it provides for less indemnification that the
indemnification which may be achieved according to the law of their own State.
When there is a bigger difference among the regulations on liability, it usually
refers to the amount of compensation for damage according to the rules of the
State of the accident; for this reason, EU law stipulates that the law which is
more favourable to the aggrieved party may be applied for liability for damages
arising from traffic accidents. Namely, the court needs to determine, either
ex officio or at the request of the aggrieved party, by comparing the decisions
based on the law of the place of the tort with the law of place of damage, which
of these laws is more favourable for the aggrieved party. Inability to determine
the content of the applicable foreign law gives rise to the application of lex fori
or the application of the law which is closest to the unknown, i.e. probably the
application of applicable law.

vehicles of different places of registration took part in the accident; hence, Moroccan law
needed to be applied, i.e. lex loci delicti commissi. Revue Critique, no 416, janvier 1982 p. 691.
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2.1. More precise determination of Convention solutions

The purpose of regulating private and legal relationships with a foreign element
isreflected in a uniform or approximately equal resolution of a dispute, regard-
less of the fact which State authority deals with it. The courts have to take into
consideration the principle of the choice of law which is most closely connected
to the dispute and the law the application of which was justifiably expected
by the parties, as well as the balance of the solutions (Collins, 1993:5). At the
universal level, the prevailing attitude is that the provisions of the convention
need to be considered as autonomous international collection of legal standards
which is, according to its meaning, independent from the national law of coun-
tries (Gebauer, 2000:685). According to the Vienna Convention on the Law of
Treaties, the convention has to be interpreted in good faith, according to the
regular meaning of expressions from agreements and taking into account the
subject and purpose of the agreements.® The courts of the signatory countries
are obligated to apply the Hague Convention rather than domestic conflict of
laws rules when deciding on non-contractual liability for damage caused by
a road traffic accident. However, in the Serbian court practice, domestic Act
on Resolving Conflict of Laws with Regulations of Other Countries is applied
more frequently, considering the fact that the area of application of Article 4(a),
indent 2, regarding the phrase “liability to the victim who was a passenger” is
undefined; in that regard, we may ask a question if it is a direct victim of the
accident or the family of the passenger that also belong here.® The conflict of

5 “Official Gazette of the Socialist Federal Republic of Yugoslavia”- International Treates,
no. 30/1972, a provision of article 31, paragraph 1 of the Convention.

6 From foreign court practice: The judgement of the Supreme Court of the Republic of Croatia,
878/08-2-18.03 2010, case Nikoli¢ and others vs. insurance agency. A citizen of the Republic of
Serbia died in a car with Slovenian licence plates in which car there was another passenger.
The family, Serbian citizens, initiated a proceeding for damages against the Croatian insurance
agency. By applying the Hague Convention, the firstinstance court applied Croatian law and
the law of the place of the accident, in spite of the fact that the Hague Convention provides for
deviation from the application of the law of the State of accident in favour of the law of the
place of registration of the vehicle, in this particular case the law of Slovenia. The decision
ofthe firstinstance court way confirmed by the second instance court (the judgement of the
Vukovar County Court, g7-249/07 as of 23 January 2008). However, the defendant asked
for a review and contested the application of Croatian law stating, inter alia, that the court
should have applied the law of the place of registration of the vehicle, i.e. the law of Slovenia.
The Supreme Court rejected the objections of the defendant considering that the provision
of article 4 of the Convention represents an exception from the principle from article 3 and it
refers only to the persons which are expressly Stated in that provision: drivers, the owners of
the vehicle, the victim who was a passenger or the victim who was in the place of the accident
outside the vehicle. In this particular case the plaintiffs are none of these persons so the
provision form article 3 of the Convention is applied to them. Therefore, the Supreme Court
considered exclusively the text of the Convention when interpreting the application of the
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law solution of the Hague Convention provides, depending on particular situa-
tion, the application of the law of the State where the accident happened or the
law of the State where a vehicle is registered.” At the time of the enactment of
the Convention, comparative law and court practice widely applied the law of
the State where the accident occurred (Dutoit, 1968:20), considering the fact
that the accident represents the issue of non-contractual liability for damage;
thus,as the law of the State of the accident is most coincidental, we cannot talk
about the application of law in the closest connection with the dispute. Althou-
gh presented as an exception to lex loci delicti, the law of the registration of the
vehicle is more frequently applied in practice than a general rule. If the vehicle
is registered outside the State in which the accident occurred, the application
of the law of the State of registration is conditioned by the fact that the common
residence of directly aggrieved party is also outside the State in which the acci-
dent occurred. The application of the law of the place of registration of a vehicle
represents derogation from the application of lex loci delicti commissi in favour
of the application of the law which has closer and more important connection
with the dispute (Kadner Graziano, 2004:38)

The Hague Convention does not contain the rule on deciding upon applicable
law by the participants in the accident by mutual consent.?

In relation to the field of application of the applicable law, the Convention expre-
ssly provides that the permission for the family to claim damages must be judged
according to the applicable law for non-contractual liability for damage.’ This
conflict of law solution must be loosely interpreted, i.e. it needs to be applied
in adjudicating on the wrongdoer’sliability for damage sustained by the direct
victim, a passenger, indirectly aggrieved party, the family of the passenger (To-
mljenovi¢, 200:132). In the application of the Convention, the court practice of
the signatory countries starts from literal or wider interpretation of the scope
of conflict of law provision (Sumampow, 1996:263). For example, the courts of
France and Austria accept the method of wider interpretation of Article 4 (a),

provision of article 4. Remark by Vesna Tomljenovi¢, The interpretation of conflict of lawrules
of international conventions — an example of the interpretation of conflict of laws provision of
the HagueConvention on Traffic Accidents, Collection of PFZ, 62, (1-2) 2012, p.101-152.

7 Articles 3-6 of the Convention.

8 Inthe dispute Roho c. Coron et. al. in relation to damages for a traffic accident in Djibouti
the Court of Cassation of France applied the implied agreement of the parties that French
law is applicable law considering the fact that the parties have the possibility to select the
applicable law different from the law defined by the Convention conflict of law rules. The

decision of the Court of Cassation of France in the case Roho c. Caronet. al. Cour de Cassacio
19" April 1988 RCDIP (Revue Critique de droit international privé) 1989, p. 71.

9 Article 8, point 6 of the Convention.
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indent 2.The cases when the Hague Convention is not applied are listed as follows:
the liability of the manufacturer, seller and servicer of the vehicle; the liability
of the road owner or any other entity that is responsible for road maintenance
or security of the users; the liability for the actions of another entity except for
the liability of the owner of the vehicle or the ordering party; recourse demands
between the responsible parties; recourse claims and subrogation referring to
the insurer; claims and recourse claims by social security institutions or other
similar institutions and public grant funds for damage caused by a vehicle or
against which these claims are filed, as well as the cases of exclusion from liabi-
lity provided by the law these institutions are part of.'’The Convention accepts
the possibility of correction in regular application of conflict of law solutions if it
points to the application of foreign law which is obviously in contravention with
the domestic public policy (Varadi, Bordas, KneZevi¢, Pavi¢, 2011: 146). Special
problems in applying conflict of law solutions arise in cases when it points to the
law of the state with a complex system and, even if the choice has been made,
there is a question how to determine applicable law within such state (Zivkovi¢,
Stanivukovi¢, 2004:311). The state which does not have a unified legal system is
not bound to apply the Convention for the accidents which occur in its territory
involving only the participation of vehicles registered in the territorial units of
that state. According to the Convention, each territorial unit which makes part
of the state which does not have a unified legal system is considered a state for
the purpose of application of Articles 2-11 if it has its own system in the area of
civil non-contractual liability arising from traffic accidents.!!

3. Regulation (EC) No. 864/2007 on the law applicable
to non-contractual obligations (Rome II)

The national provisions of conflict of laws for non-contractual liability for da-
mage influenced the development of European international tort law by the
introduction of new relevant facts in the conflict of law solutions which need to
contribute to the principle of the closest connection and flexibility of solutions.

The Rome Il Regulation was enacted within the framework of general objectives
of the EU to develop freedom, safety and legal area in which the free movement
of people is allowed (Article 2, indent 4, of the Treaty on European Union). By
the Regulation on the law applicable to non-contractual obligations (hereinafter:
the Rome Il Regulation),'? the EU legislator has been trying to unify conflict of

10 Article 2 of the Convention.
11 See Article 12-14 of the Convention.

12 Official Journal of the European Union L 199, 31° July 2007. Trying to harmonise the
European law concerning non-contractual liability for damage, the EU enacted the Council

147



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 79 | F'oguHA LVII | 2018

law rules for non-contractual liability for damage within the EU, as well as to
make it easier to apply the principles of mutual recognition of judgements in civil
and business cases. Apart from the general conflict of law rules, the Regulation
contains several separate solutions concerning certain forms of non-contractual
liability for damage. Considering the fact that some of the EU members are at the
same time the contracting states of the Hague Convention on traffic accidents,
the Rome II Regulation gives an advantage to the solutions from the Hague
Convention in application (Kunda, 2007;1269-1324). We can conclude that the
courts of the member states apply conflict of law standards of the treaties in force
but the courts of the member states which are not parties to such agreements
apply the provisions of the Rome II Regulation.!® Considering its legal force, the
Regulation is above the Hague Convention and international treaties entered
into only between two or more member states, if such international treaties
regulate the relationships contained in the Regulation.'* A contracting state of
this Convention may at the same time be a member to another convention which
contains provisions on non-contractual liability for damage in special area, in
which case the Hague Convention does not have influence on their effect.!® In the
member states which have not ratified the Hague Convention on law applicable
to traffic accidents, the applicable law concerningthe liability for damage cau-
sed by a traffic accident is determined according to the general conflict of law
rule, considering the fact that the Rome Il Regulation does not have a separate
conflict of law solution for this kind of liability.

The enactment of the Rome Il Regulation has not achieved full unification;thus,
in the member states, the Convention still prevails over the Rome II Regulation.
This refers to international liability of the parties, i.e. the member states, in

Directive 72/166/EEC as of 24™ April 1972 regarding the harmonisation of the laws of the
member states in relation to insurance from civil and legal liability regarding the use of
motor vehicles and the obligation of insurance from such liability (Official Journal 1972,
L 103 p. 1). From the practice of European Court: Upon a request for preliminary decision
pursuant to Article 267 UFEU which was sent by the Tribunal/Court of Appeals in Guimaraes,
Portugal, by the decision of 237 June 2016 in the caselsabel Maria Pinheiro Vieira, Rodriges
de Andrande, Fausto de Silva Rodriges de Andrade v. Josea Manuela Proenqe Salvadora; Crédito
Agricola Seguros; Companhiade Seguros e Ramos Reaissa; Jorgea Oliviere Pinta, the Portuguese
court applied for the interpretation of Article 3, para.l of the Directive no.72/166. Within
the dispute between the spouses Andrade and CA Seguros as one party and J. O. Pinta as the
other party, the Court ordered the spouses to pay damages to J. M. P. Salvador because of
the death of his wife in the accident (involving a tractor) which occurred on the farm where
she was working.

13 The states which are not signatories to the Hague Convention are: Bulgaria, Estonia,
Finland, Ireland, Italy, Hungary, Germany, Portugal, Romania, Sweden and Great Britain.

14 Article 28, paragraph 2 of the Regulation
15 Article 15 of the Hague Convention.
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relation to the ratified convention by acceptance of obligation. The non-mem-
ber states to the Convention apply the Regulation, except for Denmark where
internal conflict of law rules on non-contractual liability for damage are applied.
Pursuantto Article 29, paragraph 1, some member states have submitted to the
Commission a list of cancellation of the conventions which contain conflict of law
rules for non-contractual liability to which they were bound. The Commission
has published the list in the Official Journal of the EU.*¢

The provision does not contain a special solution for road traffic accidents but
general standards envisaged in Article 4 are applied, as well as Article 14 which
provides for the choice of applicable law by the parties. Notably, a provision in
the preamble of the Convention is clearly aimed at protecting the injured par-
ty: “according to the international rules regarding the damages to the victims of
a traffic accident in cases where the accident occurred in the state other than the
state where the victim has habitual residence, the court before which the proceeding
is initiated needs to consider all the relevant circumstances which refer to such
victim, including real loss and expenses of subsequent care and medical help,when
calculating the damages (point 33)” (Babi¢, 2009:17).

Under the general conflict of law rule, the liability for the damage caused by a
traffic accident is subject to the law of the state where the accident occurred
-lex loci damnum?’, whereby it is not significant in which state the harmful event
which caused the damage occurred and where the consequence resulted. In the
Proposal for a Regulation, the Commission explains that the place of indirect
damage is not significant for determining the applicable law. In relation to this,
there is a question of applicable law for the claims submitted by an indirectly
damaged party; in such a case, the doctrine refers to the law which is applicable

16 Official Journal of the EU, C-343/05 as of 17*"December 2010.

17 Article 4 of the Regulation. In the unified case C-359/14 and C-475/14 in the dispute
Insurance S E v I F P&CInsuarance AS and Gjensidige Baltic AAS v PZU Lietura UAB DK, the
Court held that the regulations Rome I (Regulation on the Law Applicable to Contractual
Obligations) and Rome Il need to be interpreted so that the law which needs to be applied
to recourse action of the insurer of the tow vehicle which compensated the damages to the
victims of the accident, which was caused by the driver of the said vehicle in relation to the
insurer of the insurer of the trailer is determined pursuant to article 7 of Rome [ Regulation.
Pursuant to article 4, the law applicable to such non-contractual liability is the law of the
state in which the damage occurred, in which the damage was suffered directly from the
accident. Pursuant to Article 15 item (a) and (b) of the same Regulation, such law regulates
the conditions and the scope of liability as well as the reasons for the division of liability.
Retrieved11.07.2018 from:
curia.europa.eu/juris/document/document.jsf?text=applicable%Blaw%2Bto%Btraffic%
2Baccident&docid.
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to the primarily damaged party.!® Similarly to Article 8 of the Hague Convention,
itis expressly determined that, according to the applicable law on the liability to
adirectly injured party, the circle of parties who have the right to claim damages
as indirect consequence of the damage suffered by the directly damaged party
has to be determined. In the context of acquis communautaire private internati-
onal law and the application of Rome Il Regulation, there is a prevailing attitude
that there is no reason for the choice of applicable law to be different in cases
involving indirect lyor directly damaged parties.

3.1. Freedom of choice

The regulation allows the party to choose applicable law, which was characteri-
stic of contractual relationships with a foreign element for a long time. Pursuant
to Article 14, the parties may, by mutual consent, select the law under which
the issues of non-contractual liability for damage will be resolved (Dickinson
2009:13.01), by a special agreement after the event which caused damage or
before the harmful event if all the parties do business activities. The choice of
applicable law may be express or tacit, which arises from the circumstances of
the case with reasonable certainty. Rome Il Regulation provides standard mea-
sures of protection of the party autonomy by introducing compulsory regulati-
ons.'” The conditions set in relation to the choice of applicable law by the parties

18 In the case C-350/14 of the European Court in relation to the dispute Florin Lazar v.
Allianz SpA, the request for preliminary decision was filed by Tribunale de Trieste regarding
the terms “the state in which the damage occurred”, “damage” and “indirect consequences
of an unlawful action” in the dispute of the family members of the person who died after a
traffic accident. The goal of Rome Il Regulation is harmonisation of the conflict of law rules
in cases of non-contractual liability for the purpose of legal safety and taking into account
legitimate legal interest in question. The Regulation does notaim to harmonise substantive
EU law in that area. Thus, when a judge applies the terms which are differently accepted in
different countries and the scope of which may vary in different legal systems, he/she may
find himself/herself before a problematic task. This is particularly true if the applications
of the persons who do not have habitual residence in the same country have been submitted
within the same dispute. Article 4 of the Regulation in such case needs to be interpreted in
a way that regarding the damage suffered by family of the deceased victim of the accident
in the state they have residence they may initiate a proceeding in a member state and be
included in the concept “indirect consequences”. The concept “the state in which the damage
occurred” must be interpreted within the meaning of the place in which the traffic accident
had harmful consequences. Retrieved11.07.2018 from: curia.europa.eu/juris/document/
document.jsf?text=applicable%Blaw%2Bto%Btraffic%2Baccident&docid.

19 Restrictions of article 14, paragraph 2 are the same as with Rome I Regulation so that
“Where all the elements relevant to the situation at the time when the event giving rise to the
damage occurs are located in a country other than the country whose law has been chosen,
the choice of the parties shall not prejudice the application of provisions of the law of that

» o«

other country which cannot be derogated from by agreement”. “If all the other elements

150



M. KpBaBar | ctp. 141-156

are formulated in such manner that they primarily strengthen the position of the
weaker party. The possibility of expressing the parties’ choice of the applicable
law is expressly excluded by Article 6 which refers to unfair competition and
acts which restrict free market competition as well as in relation to Article 8
which refers to the violation of intellectual property.

Freedom of choice is restricted in the following situations: a) when the circum-
stances of the case at the time when the damage occurred are located in the
state other than the state whose law the parties choose as applicable (Article
14, paragraph 2); b) by their choice the parties may not derogate from acquis
communautaire when all the circumstances of the case, at the time when the
damage occurred, are located in the territory of one or more states in which the
Regulation is in force (Article 14, paragraph 3); c) by the rules of direct applica-
tion pursuant to Article 16 of the Regulation, although in Article 14 there is no
provision of direct reference to this article.

The subjective point of reference, the freedom of choice, represents an option
prescribed by the Regulation of general conflict of law rule for non-contractual
liability for damage. It receives the rank of primary point of reference which,
together with the rest, needs to create “a corresponding measure” of flexibility
in the conflict of law rule.

4. The reform of the Serbian conflict of law for non-contractual liability
for damage

By enacting the Act on Resolving Conflict of Law with the regulations of other
countries,?® the former SFRY embarked on the codification of private internati-
onal law, including the codification of general conflict of law solutions for tort
obligations (Dika, KneZevi¢ and Stojanovi¢, 1991:6). For some cases, the Act
provides (unless provided otherwise) that the applicable law for non-contractual
liability for damage is the law of the place where the action was performed or
the law of the place where the consequence occurred, depending on the fact
which of these is more favourable to the damaged party. A single conflict of law
solution includes all the cases of non-contractual liability for damage for which
there is no special national or international conflict of law solution, which is the

relevant to the situation at the time when the event giving rise to the damage occurs are
located in one or more of the Member States, the parties’ choice of the law applicable other
than that of a Member State shall not prejudice the application of provisions of Community
law, where appropriate as implemented in the Member State of the forum, which cannot be
derogated from by agreement”.

20 The Law on Resolving Conflict of Law with the regulations of other countries, “Official
Gazette of the Socialist Federal Republic of Yugoslavia” no 43/82,72/82 and “Official Gazette
of the Federal Republic of Yugoslavia” no 49/96 and “Official Gazette of the Republic of
Serbia” no 46/06.
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case with the conflict of law solutions of the Hague Convention on applicable
law for traffic accidents. The Convention is applied in Serbia as a member state
on the basis of notification on succession. Due to the international origin of
the Convention, in the domestic doctrine there is a prevailing attitude that the
method of autonomous interpretation needs to be applied to the provisions of
the Convention, which was confirmed by the European Court of Justice.

The opinion of the Supreme Court of Serbia is that the Convention has to be
applied to civil liability arising from a traffic accident, regardless of the kind of
tribunal competent to resolve it. In such case, civil liability is subject to domestic
legislation of the state in whose territory the damage occurred.

Serbia is awaiting the enactment of a new codification of private international
law, considering that the final Draft Code on Private International Law (herei-
nafter: the Draft PIL Code),* which contains conflict of law solutions harmonised
with the law of the European Union, has already been made.

Thus, Article 165 of the Draft PIL Code stipulates that the parties may choose
applicable law for non-contractual obligations after the harmful event or before
the harmful event, provided that the parties do business activity. The choice
must be manifestly made or undoubtedly arise from the circumstances of the
event. If, at the moment of the occurrence of the harmful event, all the decisive
circumstances are related to the state the law of which was not selected, such
choice does not affect the application of the provisions of the law of the other
state, from which it is not possible to derogate. The Draft PIL Code provides
that the applicable law for non-contractual liability for damage is the law of the
state in which the damage occurred, regardless of the fact in which state the
harmful event occurred or in which state the indirect consequences of that event
occurred, which is a different conflict of law solution in relation to the applicable
Acton Resolving Conflict of Law which is still in force. If the responsible party
and the damaged party have residence in the same state at the moment of the
occurrence of damage, the law of that state is applicable for non-contractual
liability. The new provision provides that, if it is clear from all the circumstan-
ces that the harmful event is obviously in significantly closer connection with
another state, the law of that other state is applied.

Unlike the Rome Il Regulation, the Serbian Draft PIL Code on Private Interna-
tional Law standardises the matter of road traffic accidents in Article 172,but
it refers to the application of the Hague Convention in order to determine non-
contractual liability arising from damage in a road traffic accident. Thus, as a

21 TheDraft Code on Private International Law of the Republic of Serbia; Retrieved 16 July
2018 from www.mpravde.rs
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contracting state, it complies with the international legal system and the obli-
gations accepted at the international level.

The domestic court practice applies the Hague Convention, i.e. the conflict of law
rule from Article 3, which refers to the implementation of internal (substantive)
law of the state in which the accident occurred, which is best known by domestic
judges. In Serbian court practice, there are not so many decisions of this kind,
and one of them was rendered in a case of an action taken by a Serbian citizen
who suffered serious body injuries in a car accident which occurred in Iraq. The
accident was caused by a truck with Bulgarian licence plates and a truck with
Serbian licence plates registered with “Dunav” Company. The injured person
was in the vehicle driven by the Serbian driver. In order to effectuate his right
to damages, Lj. Stevanovic¢ sued the Association of Insurers of Yugoslavia (at the
time), the “Dunav” Company and the Bulgarian insurance company “Bulstrad”
from Sofia. It was the case of shared liability.

Among other things, it was disputable which law was applicable in this case: the
law of Iraq lex loci delicti or the law of the former SFRY. According to the Hague
Convention, it would be the law of Iraq as lex loci delicti commissi. However,
when the territory where the harmful event happened does not match the state
of the consequence, the localisation of the event is done by the application of
the so-called theory of the state where the law which is more favourable to the
damaged party is applied. The domestic law would be also applicable according
to the principle of private international law which takes the domicile, citizenship
and habitual residence as the point of reference, and the damages are provided
in the proceeding which depends on the point of reference. In this case, the law
of Serbia was applied as the consequences occurred in the SFRY, more precisely
in today’s Serbia.?

5. Conclusion

The solutions of the Hague Convention on the law applicable to road traffic acci-
dents are deeply rooted in the national systems of private international law. In
the procedure of harmonising different attitudes, there wererather complex so-
lutions, whose application required the attention and competence of competent
authorities.Years later, the endeavours of the EU regarding the standardisation
of law in general and the conflict of law rules in particular have had a strong
influence on all national systems of private international law. Cross-border
events resulting in damage raise a series of issues which equally concern all the

22 From the domestic court practice, see: Decision of the Supreme Court Rev-105/06 as of
10" May 2006; Rev-3031/05 as of 13" April 2006; Rev/06 as of 1t February 2006. Retrieved
14.07.2018 from: www.rs/sr-lat/baza-sudske-prakse-suda
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citizens, whether they are from the EU member states or the citizens of other
states. The application of fundamental principles of EU law regarding freedom
of movement of persons, goods and services leads to enacting new rules or
amending the existing rules of the Hague Convention. In accordance with this,
by enacting the Rome Il Regulation, the conflict of law standards of international
tortlaw in the EU area are unified, by the application of the rule of foreseeability
and certainty in determining the applicable law for non-contractual liability for
damage. Reaching a certain degree of foresee ability is the reason to accept the
law of the place of the damage instead of the law of the place where the harmful
event occurred, as a rule which will bring a certain measure of flexibility in
the application of the conflict of law solution. The Rome II Regulation does not
preclude the application of international treaties in which the EU member states
are contracting states. The courts of the member states apply the conflict of law
provisions of the treaties in force in their countries, and the courts of the mem-
ber states which are not the parties to such treaties apply the provisions of the
Rome II Regulation. This is the derogation from the desired European conflict
of law harmonisation in favour of international rules, except for the treaties in
which the contracting states are only the EU members.
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/JIp Mapuja Kpeaesay,

PedosHu npogpecop,

IIpasHu pakyamem YHusepaumema y [Ipuwmunu,

ca npuspemeHuM ceduwmem y Kocosckoj Mumposuyu

XAIIIKA KOHBEHIIUJA O MEPOJJABHOM IIPABY 3A /IPYMCKE
CAOBPARAJHE HE3TI'OJIE H YPE/IGA PHM 11

Pe3ume

OcHogHu Yuss Xauike KOH8eHYUje 6UO je 01aKWare HaKkHade wmeme nocpedcmeom
ocuzypasaya aymood2080pHOCMU U hob6o/bliaree noJodcaja ouwmeheHux
auya. Koneenyuja je pesyaimam komnpomuca o0HOCHO HAcmojarea aymopa 0a
nomupe pasauvume npucmyne u meHoeHyuje y KoAu3uOHOM npagy 8aHy2080pHe
odzosopHocmu. Y ckaady ca mum, peulerba noJiaze 00 npuMeHe npasa Ha Koje
YKasyjy suuie mayaka 8e3usarba UCmogpeMeHo npe onpedesbersbd 3a p1eKCUbUIHO
gesusarbe npedmema cnopa. Ilpumena odpedaba KoHe8eHYuUje uMa Kapakmep
YHympawrse2 usgopa me obyxeama u MepooasHo Npaso 3emMa. ba Koje HUCy4aaHuye
EY (6e3 063upa Ha Haves10 peyunpoyumema,.

Yped6a Pum Il nosaaszu 00 mpaduyuoHa1HO2 npucmyna mako wmo npey3uma
peuwersa Koja cy nocmojaaay mehyHapoOHOM NpUBAMHOM Npasy dpicasa Y1aHuya,
a y3uma y 063up peuierba cadpicaHa y npasuMa HeKux opicasa HevaaHuya. Y
CywmuHu, onwme npasu.io Ypedbe nomesphyje npumeHy npasa 3emsve y Kojoj
ce decuo wmemHu doeahaj, anu da 6u ce usbeasna npagHa HecuzypHocm y
cay4ajesuma kada cy nocseduye wmemue padrse y pa3auvumuM opicasama, 080
npasu/1o je KOHKpemMu308aHoO KPo3 NpuMeHy npasa opicase y Kojoj je Hacmynuaa
HenocpedHa wmema. XKpmee dpymckux caobpahajHux Hecpeha umajy mozyhHocm
usbopa nogobHUjez Npasa yYKoAUKO Cy yno3Hame ca npagoM obe dpicase, yume
MO02y 3aumumu ceoja npaea u o6e3bedumu no8o/baH NPasHuU mpemmad. Hako
nossiawheHu mpemmax mysxicuoya Huje y ckaady ca mpaduyuoHaAHUM e8pONCKUM
npasuauma odpehusarsa mepodasHoz npasa, ynyhusarse Ha 0CHO8Y 0meopeHe
u sexkcubusHe koausuoHe odpedbe 6u mpebaso da omozyhu npasuuHocm y
C8aKOM KOHKpemHoM cayuajy. Teopuja 3acmyna muwisberse da ce HeyjedHaveHocm
KO/IU3UOHUX NPA8U.Id KOMYHUMApPHO2 npasa u Xauwke KoH8eHYuUje y Mamepuju
8aHY2080pHe 002080pHOCMU 3a WMemy U3a38aHy caobpahajHoM He32000M Modice
npegasuhu usmeHama u donyHama KoAU3UOHUX peuersay U380pUMa KOMYHUMAPHO2
npasa, doHouwereM Ho8o2 akma ceKyHdapHo2 3aKoHodascmeaa uau odcmynarsem
0d ob6age3He npumMeHe KOHBEHYUje y 3eM/baMd Y2080PHUYAMA YKOAUKO U WMEMHUK
u owmeheHu umajy ucmo yobuuajeHo 6opaguwime.

KyuHe peuu: wmema, caobpahajHa He3200a, mepodasHo npaeso, npaso EY.
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Abstract: The principle of respect for the national identities of the Member
States is directed principally at the Member States and defines the relation-
ship between the Member States and the European Union. The conceptual
scope of the principle itself includes two levels: ethical and institutional.
The first covers such elements as history, culture, tradition, language and
religion. The other is connected with the constitutional identity of a Mem-
ber State.

The principle of respect for national identity is first of all used in the context
of restrictions on the effectiveness of EU law in the legal systems of the
Member States. These States can invoke one of the elements shaping the
national identity in order to,for example, limit the freedoms of the Internal
Market. It should be emphasized that the limiting conditions include not only
the ethical space, but also the institutional one, e.g.the protection of human
rights or a threat to public order. Secondly, respect for national identity
in the institutional space, as constitutional identity, is a basic argument
in the discussion on the exclusive competences of Member States and the
preservation of sovereignty by the Member States.
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In the context of the rights of migrant citizens of the European Union, it
seems that the impact of the discussed principle is limited. The catalog of
citizen rights does not refer directly to this principle. As has been shown
above, the solution is to invoke the prohibition of discrimination based on
origin, which can effectively protect the national language, religion or other
elements shaping the national identity of the country of origin. However, this
view is not entirely right. In the Avello case the Court of Justice referred to
a problem that exceeded the competence of the European Union and ruled
on matters falling within the exclusive competence of the Member States.
The Court decided that attribution of family name to children with dual
citizenship in accordance with the tradition and culture of the migrant’s
country of origin has higher value than division of competences.

The principle of respect for the national identity of the Member States indi-
rectly affects the obligations of a migrant citizen to the host country. It is
not possible to accept the thesis that it is a civic duty, but in certain areas
it shapes indirectly the obligations of a migrant citizen to a Member State.
The citizen is obligated to respect the order, security and public health of
the host country. The consequence of violation of this obligation is expulsion
from the host state’s territory or refusal to grant the right of residence.

Key words: the principle of respect for the national identities of the Member
States, rights of migrant citizens, obligations of migrant citizens, citizenship,
limitation of residence rights of migrant citizens.

1. General remarks

The European Union is an international organization that assumes the establis-
hment of an internal market as one of the basic objectives, including guaranteeing
the free movement of EU citizens. This freedom has been shaped from the be-
ginning of the EC’s existence to the present day. Initially, it was associated with
the economic activity of migrant citizens of the Member States. After the entry
into force of the Maastricht Treaty and the establishment of EU citizenship, this
freedom acquired a different character, and the freedom of movement became a
civil right, which is implemented without the obligation to indicate the economic
activity of a migrant citizen in the host country.

A separate issue is the status of a migrant citizen in the territory of the host
country. The Treaties and the Charter of Fundamental Rights (CFR)established a
catalogue of civil rights. It is a catalogue that can be extended by EU law-making
institutions. The obligations of migrant citizens have not been established yet
but the Treaties provide for this possibility.
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The subject of this article is the analysis of the impact of the principle of res-
pect forthe national identities of the Member States on the scope of rights and
possibly obligations of EU citizens. It covers three elements: firstly, the political
position and the content of the principle of respect forthe national identity of the
Member States; secondly, the jurisprudence of the C] in the context of respect for
the national identity of migrant citizens; and thirdly, an attempt will be made to
show that each migrant citizen has the obligation to respect the national identity
of the host country and that in this sense it is a civic duty.

2. The principle od respect for national identity

The concept of “national identity” is generally associated with nation and its
special features. The nation should be understood as a social group inhabiting a
specificarea, characterized by common geographical origin, religion, language,
dialect, tradition, values, symbols, legal system, etc. There is the view in the
literature on the subject that “national identity” is a “set of elements - treated by
the nation as common to it - that bind it” (Mik, 2000:465).For the state, it will be
“the awareness of having national and state characteristics, identifying with them,
as well as the feeling of unity with other members (entities) of this community”
(Kuchcinski, 2011:37). Thus, it should be assumed that identity is treated as a set
of elements that constitute a nation. These include: material culture, language
and spiritual culture. However, it is worth paying attention to the broader con-
cept of national identity, which does not limit itself to the indicated elements,
but also emphasizes the “obligation to respect the continuity of existence of the
Member States as sovereign subjects, respect for national cultures, standards of
family law, rules defining the State-Church relations, languages (official), the means
of providing access to state social security” (Wéjtowicz, 2011: 6).

The literature on the subject indicates two dimensions of the concept of national
identity: institutional and ethical. The first refers to the state system; the second
refers to the structure of fundamental rights and the rule of law. Each state is
based on values that can be specific to a given state and closely related to the
culture of a given society(Arnold, 2009: 56 - 58). In addition, it is emphasized
that national identity is a cultural unity and the will to belong to a given country.
At the same time, cultural unity means a specific culture, language, customs,
religion, while the second aspect refers to the basic functions of the state that
determine its legal autonomy (Woéjtowicz, 2010: 12).In one of the commentaries
on the Treaty on European Union, one may also find a definition of this concept
based on two areas. One is, among others, the specificity of culture, language,
customs and religion; the other one is state autonomy and the preservation of
basic state functions (Mik, Czaplinski, 2005: 57).
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To sum up the indicated exemplary views on the content of the term “national
identity”, one should recognize two dimensions: ethical (culture, language,
customs, religion) and institutional, related to the basic functions of the state.

2.1. The principle of respect for the national identity in EU law

The principle of respect for national identity was introduced for the first time to
the provisions of the Treaty of Maastricht. According to the Treaty on European
Union of 1991, “The Union shall respect the national identities of its Member States,
whosesystems of government are founded on the principles of democracy.” Succe-
ssive treaties strengthened its significance. The Treaty of Lisbon specified the
content of the principle by introducing a reference to the basic political and con-
stitutional structures of the state, including regional and local self-government
(Art. 4 par. 2 Treaty on European Union).A partial reference to the scope of the
concept of national identity has been emphasized in the Preamble to the Tre-
aty on European Union. In accordance with its provisions, the Union’s aim is to
deepen solidarity between its nations while respecting their history, culture
and traditions. Another document with a normative value equal to primary law,
in which there is a partial reference to the principle of respect for the national
identity of the Member States, is the Charter of Fundamental Rights (hereinafter
referred to as the CFR). According to the wording of the Preamble(Para 3), “The
Union contributes to the preservation and to the development of these common
values while respecting the diversity of the cultures and traditions of the peoples of
Europe as well as the national identities of the Member States and the organisation
of their public authorities at national, regional and local levels.” Moreover, “The
Union shall respect cultural, religious and linguistic diversity”(Art. 22 CFR).The
above-mentioned provisions focus primarily on the concept of national identity
in the context of diversity of cultures and traditions of the peoples of Europe.
They point to the European Union’s reliance on individual, diverse states that
have their own distinctiveness and which are characterized by their own cul-
ture and tradition. It is a kind of added property of the entire European Union.

2.2. The principle of respect for national identity
in the case-law of the Court of Justice

Changes introduced by the Treaty in the context of the principle of respect for
the national identity of the Member States developed under the influence of
the case-law of the Court of Justice. It emphasized repeatedly that the EU “[...] is
to respect the national identities of its Member States|...]” (C 208/09) and that it
is “... a legitimate aim respected in the Community legal order ...”(C 473/93). It is
also worth making a reference to the Opinion delivered by the Advocate General
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Maduro, who emphasized that “a Member State may, in certain cases and subject,
evidently, to review by the Court, assert the protection of its national identity in
order to justify a derogation from the application of the fundamental freedoms of
movement” (Opinion in case C 213/07).

The analysis of judgments of the Court of Justice shows that it has repeatedly
recognized individual elements shaping the content of the concept of national
identity, e.g. protection of the language of a Member State (C 379/78 Groener),
protection of history, tradition and culture (C 154/89, C 180/89, C 198/89),
protection of public morality (C 34/79, C 121/85), as the basis for restricting
the freedoms of the Internal Market. It should be emphasized that the Court
of Justice also referred to the second, institutional aspect of national identity.
The limiting factor in this case is respect for constitutional identity (Krzysz-
tofik, 2017: 155-170; Cloose, 2016:82-89).The main issue, being the subject of
the case-law of the Court of Justice in the discussed context, was the conflict
between the protection of the constitutional catalog of fundamental rights and
the implementation of the freedoms of the Internal Market (C 112/00, C 36/02).
In addition, the violation of constitutional identity is related to the problem of
a threat to public order and security (C 36/02).

A separate issue, which is also directly connected with the principle of respect
for national identity butin the institutional aspect, is the protection of exclusive
competences of Member States. As an international organization, the European
Union has competences that have been delegated to it by the Member States. The
principle of conferral determines its scope of activities. The indicated problem
has been the subject of a long-standing discussion between the Court of Justice
and Constitutional Courts of the Member States (Krzysztofik 2014: 7-30; Pal,
2012: 316-318; Biernat, 2011:49- 61; Miktasiewicz, 2005; Banaszak 2003).

3. The rights of migrant citizens of EU

Citizenship of the European Union was established in 1992 under the Maastricht
Treaty. In accordance with the provisions of the Treaty, it is of a dependent nature
and is derived from national citizenship (Pal, 2016: 77-78).Member States have
exclusive competence in granting of their own citizenship, while the European
Union and other Member States are required to recognize the legal effects of
citizenship granted.(Rogers, 2005: 62-65). Citizenship of the European Union
is effective for citizens of the Member States in three areas. First of all, it is a
legal bond connecting the European Union and the citizens of the Member Sta-
tes (Wollenschlédger, 2010: 3).Secondly, it is the source of citizen rights.Thirdly,
having EU citizenship is the basis for exercising the freedoms of the Internal
Market (Grzeszczak, 2017: 13-27).
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Considerations in this part of the article will onlybe limited to the issue of the
rights of migrating citizens of the European Union, that is, what they are entitled
to when using the freedom of migration. These are citizen rights whose catalog
has been normalized in two ways: originally in the founding Treaty (Art. 20-24
The Treaty on the Functioning of the European Union), and later in the Charter
of Fundamental Rights (Art. 39 - 46).

Pursuant to the provisions of the Treaty on the Functioning of the European Uni-
on (hereinafter referred to as the TFEU) and the CFR, a citizen of the European
Union enjoys the right to migrate (Art. 21), passive and active electoral rights
in the territory of the receiving state in elections to local authorities (Art. 22
par. 1) and in elections to the European Parliament (Art. 22 par. 2), uses diplo-
matic and consular protection in the territory of a third state when his country
of origin does not have a diplomatic mission (Art. 23), he has been granted the
right to petition the European Parliament (Art. 24), the right to complain to the
Ombudsman (Art. 24), the right of legislative initiative (Art. 24) and the right
of access to documents (Art. 24). The Charter of Fundamental Rights enriches
the presented catalog with the right to good administration (Art. 41). The rights
indicated above do not refer to respect for the national identity of the Member
States. The subject of considerationsis the rights of citizens of the European
Union, which refer to their national identity, which is directly related to the
national identity of the Member State of their origin. A specific reference can be
found in the CFR’s resolutions (Articles 10, 13, 14, 22).As emphasized above, it
refers to some aspects of national identity, especially in the ethical dimension.
However, it should be remembered that the CFR refers to the EU’s approach to
specific values, and does not protect national identity in an individual sense.

From the perspective of the implementation of the principle of respect for the
national identities of the Member States with regard to therights of citizens, the
importance of the prohibition of discrimination on grounds of origin should be
emphasized. According to the wording of the TFEU and the CFR, all discrimina-
tion on grounds of nationality (Art. 18)as well as on grounds of gender, race or
ethnic origin, religion or belief, disability, age or sexual orientation is forbidden.
The indicated provisions, on the one hand, introduce a general prohibition of
discrimination and detailed premises of prohibited differentiation. However, it
should be borne in mind that the provisions of the CFR are only applied within
the scope of European Union competences and bind Member States in the im-
plementation of EU law (Art. 51);thereby, certain aspects that shape national
identity are limited to the scope of the European Union competences.

An example of invoking the prohibition of discrimination in the context of the
protection of certain aspects of the national identity of a migrant citizen is the
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position of the Court of Justice on matters concerning the use of the official
language of the country of origin before the authorities of the host country, if
national law provides for the possibility of derogating from the obligation to use
the language of the host country in certain circumstances. The Court of Justice
emphasized that “Although, generally speaking, criminal legislation and the rules
of criminal procedure such as the national rules in issue, which govern the language
of the proceedings are matters for which the Member States are responsible, the
Court has consistently held that Community law sets certain limits to their power
in that respect. Such legislative provisions may not discriminate against persons to
whom Community law gives the right to equal treatment or restrict the fundamental
freedoms guaranteed by Community law”(C 274/96).

Another example is respect for the religion of a migrant citizen. The Court of
Justice addressed this problem with regard to job contests in the EU institutions,
stating that institutions should avoid organizing them on the dates of religious
holidays celebrated by the candidates. Ultimately, however, the interested party
has the obligation to submit objections to the proposed dates (C 130/75).

4. The impact of the principle of respect for the national identities
of Member States on the rights of migrating citizens

In order to demonstrate the impact of the principle of respect for the national
identities of the Member States on the rights of a migrant citizen, reference
should be made to the judgment of the Court of Justice in the Avello case. The
subject matter was the situation of a Spanish citizen being a migrant worker in
Belgium. He requested to change the last name of his children, who received it
in accordance with the rules of Belgian law. The facts of the case were extre-
mely problematic because attribution of family names belongs to the exclusive
competence of the Member States,in which the EU has no right to interfere. In its
considerations on the prohibition of discrimination, the Court stated that “It is
in this regard settled case-law that the principle of non-discriminationrequires that
comparable situations must not be treated differently and thatdifferent situations
must not be treated in the same way [...] Such treatment may be justified only if it
is based onobjective considerations independent of the nationality of the persons
concerned and is proportionate to the objective being legitimately pursued [...]"
(C 148/2). When making a direct reference to the fact, the Court recognized
that “Articles 12 EC and17EC must be construed as precluding, in circumstances
such as those of the case in the main proceedings, the administrative authority
of a MemberState from refusing to grant an application for a change of surname
made on behalf ofminor children resident in that State and having dual nationality
of that State and ofanother Member State, in the case where the purpose of that
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application is to enablethose children to bear the surname to which they are en-
titled according to the law andtradition of the second Member State” (C 148/2).
The Court of Justice found that children with dual citizenship have the right to
be named in accordance with the law and traditions of the other Member State.
The Court stated that respect for the law and traditions of the country of origin
is a derived right of a migrant citizen.

5. Limiting the residence rights of migrant citizens due to
the threat to public order and security and the obligation to
respect the constitutional identity of the host country

The issue concerning the obligations of migrant citizens is more difficult. The
authors of the Treaties have not established any civic obligations, although this
is not excluded because the Treaties provide for such a possibility in the future.
While referring tomigrant citizens, one should consider their position on the
territory of the host country. By crossing the host country’s borderthey enter
into the legal, social and cultural order of the receiving state.The Treaties do
not indicate obligations to the host country, but they define three derogation
clauses: breach of public order, breach ofsecurity, and protection of public health.
Their fulfilment may lead not only to the refusal to grant the right of residence
but also to the expulsion of migrant citizens from the territory of the receiving
state. In its rulings, the Court of Justice emphasized that the obligations impo-
sed on Member States may also constitute rights of individuals expressed in
a negative way. It seems that such a methodology can also be adopted in this
situation. The provisions of Article 45 par. 2 TFEU are not only the derogatory
conditions but also the obligation of a migrant citizen to respect order, safety
and public health. This obligation is also strengthened by the implementation of
one of the most important principles of public international law - the principle
of supremacy of the nation.

The mostimportantissue here is to define the concept of respect for public order
and security, which seem to be crucial from the perspective of national identity.

According to the established case law of the Court of Justice, this concept means
that “a threat to the functioning of institutions and essential public services and
the survival of the population, as well as the risk of a serious disturbance to foreign
relations or to peaceful coexistence of nations, or a risk to military interests, may
affect public security.” Therefore, it should be assumed that from the perspec-
tive of a migrant citizen there is an obligation to respect certain values and
institutions that constitute the legal heritage of the host country. This refers to
respect for the institutional dimension of national identity and, more precisely,
constitutional identity. However, the Court of Justice also pointed to some ethical
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aspects, such as public morality, culture or religion, but always in the context
ofviolation of public order.

6. Conclusions

1. The principle of respect for the national identity of the Member States is
addressed directly to the European Union and the Member States. In the first
case, it is connected with the obligation to respect the diversity of the Member
States in the process of establishing EU law.On the other hand, in the case of
the Member States, it means the right to oppose the effectiveness of EU law in
a situation where it violates the national identity of the Member States. At this
point, the judgment in the Omegacase should be cited as an example, where the
constitutional obligation to respect human dignity was grounds for restriction
of the free movement of services; protection of national heritage, culture and
art —-the problem of tourist guides in the cases of the Commission vs France, the
Commission vs Italy or the Commission vs Greece; or the national language of the
state - the Groener case - protection of the Irish language. In each of these cases,
the C] recognized the right of a Member State to restrict the freedoms of the
internal market.

It should also be remembered that this principle has a second dimension which
refers directly to the scope of competences conferred to the European Union.
This problem has been widely commented on in the rulings of the Constitutional
Courts of the EU Member States. The judgments which were made after the
entry into force of the Treaty of Lisbon indicate the scope of non-transferable
competences that are the exclusive competence of the Member States.

To summarise, each Member State defines the notion of national identity and its
scope, which remain inseparably connected with the state’s history, tradition
and the achievements.

2. The principle of respect for the national identity of the Member States indi-
rectly affects the scope of the rights of a migrant citizen. There are no grounds
for accepting the thesis that respect for national identity is a civil right, although
there is no doubt that it derives from EU citizenship. Every EU citizen has the
right to equal treatment and any discrimination on grounds of national origin
is forbidden. Thus, individual elements shaping his identity will be protected.
The analysis of case law points, for example, to respect for national traditions
manifested through the right to name children in accordance with the rules of
the country of origin (the Avello case), or the right to use the language of the
state of origin in the courts of the host country (the Unker case).
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On the other hand, EU law and the Charter of Fundamental Rights form the
basis for the protection of individual rights of EU citizens, not necessarily in
the aspect of migration, such as the prohibition of discrimination on the basis
of faith, religion or belief. However, it should be remembered that a citizen can
only rely on the CFR with regard to EU competences and when Member States
implement EU law.

3. The principle of respect for the national identity of the Member States indi-
rectly affects the obligations of a migrant citizen to the host country. It is not
possible to accept the thesis that it is a civic duty, but in certain areas it shapes
indirectly the obligations of a migrant citizen to a Member State. The citizen is
obligated to respect the order, security and public health of the host country.
The consequence of violation of this obligation isexpulsion from the host state’s
territory or refusal to grant the right of residence. This has been confirmed
in many judgments of the Court of Justice, e.g. the refusal to grant the right of
residenceto people who violate public morals or public order by belonging to
terrorist organizations.
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Jp Edyta Krzysztofik, [1x/]

BawnpedHu npogecop, Kamedpa 3a IIpaso Esponcke yHuje,
dakynamem npasa, YypkeeHoz npasa u admMuHucmpayuje,
Kamouuuku yHugepsumem Josan Ilasse Il y Jly6auny, [losscka

HAYEJIO IOLITOBAKbA HAITHOHAJ/IHUX HJEHTHUTETA
APKABA YJIAHULIA Y IIOIJIEA]Y ITPABA H ObABE3A
MHI'PAHATA-JP?KAB/bAHA EBPOIICKE YHHJE

Pe3zume

Havesno nowmosarea HayuoHa/HuUx udeHmumema o0pxcasa Y1aHuya y noza.iedy
npaea u obasesa muzpaHama-opicas/baHa Eeponcke yHuje yeaagHoM je ocHOCU
Ha dpacase uaanuye u degpuHuwe odHoc usmehy dpacasa uaavuya u Eeponcke
YHUje. KoHyenmya/siHU okeup camoz2 npuHyund uma 0ed HU80od: emuuku U
uHcmumyyuoHa/Hu. Emuuku Hueo o6yxeama esemenme kao wmo cy: ucmopuja,
Kyamypa, mpaduyuja, je3uk u peauzuja. MHCumyyuoHa/iHu HU80 00HOCU ce Ha
ycmasHu udeHmumem dpacase YaaHuye.

Hauesno nowmosarsa HAYUOHA/HO2 UJeHmMumema ce Hajnpe Kopucmu y
KoHmekcmy ysohera ozpaHuyerba y nozaedy npumeHe hpaea Eeponcke yHuje y
npasHuM cucmemuma opixcasa yiaHuya. Oge dpaicase mMo2y ce no38amu Ha jedaH
00 esleMeHamMa Koju 06/4UKyjy HAYUOHA/IHU UdeHmumem Kako 6u, Ha npumjep,
o2paHu4ule npasa u ca060de Ha yHympawreem mpxcuwmy. Tpeba Hazaacumu
da oepaHuuasajyéu ycsao08u o6uxeamajy He camo emuyke npuHyune gec u
UHCmMuMyyuoHaJiHe cmaudapde, Ha npumep y noa1edy 3aumume JbydcKux npasa
U/U yeposxcasarsd jagHoz peda. /lpy2o, nowmosarse HaYUuoHa/AHo02 udeHmumemay
UHCTMUMYYUOHAAHUM OK8UPUMA, KAO 8AHCHOM eleMeHmy ycmasHoz udeHmumemad,
npedcmas./ba 0OCHOBHU ape2yMeHm y pacnpasu 0 UCK/6Y4UBUM HAO/EHCHOCMUMA
dpacasa yAaHuya u o4ysarsy cysepeHumema od cmpaue dpcasa uaaxvuya Eeponcke

YHUje.

Y konmekcmy npaea muepaHama-dpicasssana Eeponcke yHuje, wuHu ce da je
ymuyaj ooz npuHyuna ozpaxuyeH. 08aj npuHyun Huje ekcnauyumHo npedeubhet
y kamaso2y npasa epahana. Kao wmo je ee¢ peuero, npedsubero pewerse je da
epahaHuH modxce da ce no3ose Ha 3a6paHy OUCKPUMUHAYUje HA OCHO8Y NOPeKY,
KojoM ce Modice epekmusHo 3aumumumu HayuoHAIHU je3uk, peauauja uau opyau
e/feMeHmu Koju 06AUKyjy HaQYUOHAIHU udeHmumem 3eM/be nopekaa. Mehymum,
08ak80 peulerse Huje caceum onpasdaHo. Y cayuajy Aeeano, Cyd npasde EY ce
6asuo numarbeM Koje npesasu1asu HadexcHocm Esponcke yHuje u doHeo 004yKy
0 numarbuMa Koja chadajy y Uck/eyvugy HadiexcHocm dpixcasa yaavuya. Cyd je
001yyuo da dodesmusare nopoduvHo2 uMeHa (npesumeHa) kod deye ca d80jHUM
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0pAHCaA8/LAHCMBOM Y CKAAAY C MPAOUYUJOM U KYAMYPOM 3eMsbe NOPEKAA MU2paHma
uma sely epuedHocm 00 node.ie HA0AEHCHOCMU.

Hauesi0 nowmosarsa HayuoHa1Ho2 udeHmumema opicasd YAaHuya UHOUPEKMHO
ymuue Ha o6asese dpxcassana-muzpanama y semssu domahuny. Huje mozyhe
npuxeamumu me3y da 080 Ha4ye/0 npedcmassba 2pahaHcky JdyxicHocm, aau
y odpebeHum ob6aacmuma OHO UHOUPeKMHO 06/1UKyje obage3e Opicas/baHa-
MuzpaHama y dpacasu yaaHuyu Eeponcke yHuje. /Jpacag/baHuH-muepanm je y
ob6ase3u da nowmyje odpedbe o jagHom pedy, 6ezbedHocmu U jagHoM 30passey
dpacase domahuna. Ilocaeduya Kpuerba oge obagese je npomepusare ca
mepumopuje dpxrcase domahuHa uau od6ujaree da ce 0006pu npaso 6opaska.

KyuHe peuu: Hayes10 nowmoeara HayUoHAHUX UdeHmumema opxaga 4AaHuya
EY, npasa u o6asese dpicassana-muzpaHama, 0picas/baHcmeo, 02paHuyerbe npasa
6opaska dpias/baHa-muepaHama.
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Abstract: In November 2016, the European Parliament passed the resolu-
tion “EU Strategic Communications to Counteract Propaganda against It
by Third Parties”. In this resolution, initiated by Polish deputy Anna Fotig,
Russia is equated with the terrorist Islamic State, while Russian media, like
RT and Sputnik, are listed in a totalitarian manner as “unacceptable”. The
resolution is in legal conflict with Article 10 of the European Convention on
Human Rights and Article 11 of the Charter of Fundamental Rights of the
European Union, which have guaranteed freedom of expression and infor-
mation on the European soil since 1953. It is also in violation of the universal
international conventions, such as: the UN Charter, the Universal Declara-
tion of Human Rights and the International Covenant on Civil and Political
Rights. Therefore, it must be viewed in the context of politically motivated
sanctions that the UN introduced against the Russian Federation in 2014.
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1. Freedom of expression as a fundamental human right

Human rights have become one of the fundamental part of the international
publiclaw after 1945 (Kreca, Paunovi¢, 2002: 246). In theory, itis considered that
their significance sometimes surpasses agreements as sources, and that certain
international human rights have become common law rules, such as the right
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to life (Milisavljevi¢, 2016: 98). In that context, their appearance is connected
to much older sources and events, such as the American or French revolution,
while the division of human rights into the so-called “three generations” is done
according to the time of their emergence.

According to legal theory, the right to freedom of expression belongs to those
human rights which protect the social and moral integrity of a person (Paunovic,
Krivokapi¢, Krsti¢, 2010: 201-232). It originates from the freedom of thought,
as well as from the freedom of religion. If those fundamental human rights are
guaranteed in a society, then the right to freedom of expression is derived from
them (Hanski, Sajnin 2007: 285). The distinction is that the freedom of expres-
sion is closer to the public law than the right of the freedom of thought, as well
as the freedom of religion, which is primarily connected with private law. The
right to freedom of expression can have an oral or a written form. However, the
right to freedom of expression is not only an individual right. According to legal
theory, which is mainly based on the international codifications after 1945 and
the practice of the European Court of Human Rights, the freedom of expression is
guaranteed to the minority groups. They can be a minority not only in the ethni-
cal sense but also in the political and religious sense. The freedom of expression
is a contribution to the open public debate, but it also guarantees the freedom of
the oppositional opinion and the work of electronic and printed media as well.

The main sources of freedom of expression are: Article 19 of the Universal Dec-
laration of Human Rights, Article 19 of the International Covenant on Civil and
Political Rights, and Article 11 of Charter of Fundamental Rights of the European
Union. In addition, Recommendation No. R (97) 20 of the Committee of Ministers
of the Council of Europe guarantees the freedom of expression referring to the
Declaration of the Heads of State or Government of the member states of the
Council of Europe adopted in Vienna on 9*" October 1993, as well as the Declara-
tion on the Freedom of Expression and Information of 29* April 1982 and the
Declaration on Media in a Democratic Society, adopted at the Fourth European
Ministerial Conference on Mass Media Policy in Prague on 7%- 8 December 1994.

All these sources guarantee the freedom of expression at the European and
universal level. The freedom of expression also comprises obtaining information
from various sources, which are mutually conflicting.

2. Cold-war context of adopting Article 10 of the
European Convention on Human Rights

The European Convention for the Protection of Human Rights and Fundamental
Freedoms (hereinafter: the European Convention on Human Rights, the ECHR)
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was adopted in 1950, and came into force in 1953. In the Cold-war context, it
was undoubtedly a means in the political battle between the two world blocks.
The West fiercely criticized the lack of freedom of expression in the USSR and
the significance of human rights was to be expanded. At the same time, the then
Russia was presented as a totalitarian country where it was not possible to
hear a different opinion. Such theses were even presented by some of the most
influential American Neo-Marxists such as Herbert Marcuse. The West allegedly
allowed the freedom of expression even though there was a “good” kind of the
restriction of the freedom of expression in that part of the world. Those were
the restrictions behind which the “liberal” goals lay (Marcuse, 1983: 29, 38, 42,
46-47,49,157,167,220). Moscow, on the other hand, consciously deprived people
of their freedom, whereas in the West, it was happening “unintentionally”. In
the West, the dominant ideas are the ones of the freedom of ethics and Christi-
anity. Western civilization has “ideas”, and Russian/Soviet civilization does not.
Western civilization was created in search of “the truth”. In the West, thereis a
consensus between the intellectuals of all kinds (from Bentham to Saint-Simon)
that the actual system is the best possible. The West is dominated by idealism,
and Russia is dominated by the utilitarianism of the mind. In the West, people
have been diligent for generations; in Russia, they were forced to be diligent by
communism (Marcuse, 1983: 12, 16, 21, 23, 26, 27, 29, 32-33, 35-36, 40, 47, 50,
54,58, 59, 62, 68, 70-71, 86-87, 91-99, 108, 119, 138, 152, 178-179, 184, 193,
215,217,222, 232).In the West, the press “censures itself””. The West is a society
of happiness and neo-colonialism, and the USSR is a society of totalitarianism
or “terrorism”; (this was, by the way, stated for the country that was a founder
of the UN). That is why the western society is a “rational totalitarian society”
in which there is a rational limitation of the freedom of expression.

In the Cold-war and Soviet-phobia context which symbolizes the consensus of
left-wingers like Marcuse and right-wingers like the American senator McCar-
thy, the European Convention on Human Rights (ECHR) was adopted in 1950,
including its well-known Article 10 which guarantees the freedom of expression.
Article 10 ECHR states:!

1. “Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas
without interference by public authority and regardless of frontiers. This
article shall not prevent States from requiring the licensing of broadcasting,
television or cinema enterprises.

1 Art.10 ECHR The European Convention for the Protection of Human Rights and Fundamental
Freedoms (hereinafter: the European Convention on Human Rights, the ECHR) was adopted
in 1950, and came into force in 1953
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2. The exercise of these freedoms, since it carries with it duties and respon-
sibilities, may be subject to such formalities, conditions, restrictions or pe-
nalties as are prescribed by law and are necessary in a democratic society,
in the interests of national security, territorial integrity or public safety, for
the prevention of disorder or crime, for the protection of health or morals,
for the protection of the reputation or rights of others, for preventing the
disclosure of information received in confidence, or for maintaining the
authority and impartiality of the judiciary.”

Also, Article 17 of the Convention emphasizes that: “Nothing in this Convention
may be interpreted as implying for any State, group or person any right to engage
in any activity of perform any act aimed at the destruction of any of the rights
and freedoms set forth herein or at their limitation to a greater extent than is
provided for in the Convention”. So, the West is using the freedom of expression
as ameans in the Cold War against Moscow. The field of this battle is the Europe-
an continent. The intellectuals such as Brodsky, Sakharov or Solzhenitsyn were
awarded Nobel Prizes and the asylum in the West because they were deprived of
human rights, primarily the right to the freedom of expression. The Conference
on Security and Co-operation in Europe held in Helsinki in 1975 was another
impetus for spreading human rights to the East.

3. The practice of the European Court of Human Rights (ECtHR)

The European Court of Human Rights (ECtHR) and the European Commission
for Human Rights have developed large practice in the settlement of disputes
concerning the interpretation of Article 10 of the European Convention or the
interpretation of the freedom of expression. In the well-know case Jersild v. Den-
mark, the European Court of Human Rights decided that: “Freedom of expression
constitutes one of the essential foundations of a democratic society; and these
principles are of particular importance as far as the media are concerned... itis
incumbent on the media to impart information and ideas on matters of public
interest, and the public also has a right to receive them. Were it otherwise, the
media would be unable to play their vital role of public watchdog”.? The Court
is of the opinion that itis neither their right, nor the right of the national courts,
to impose the media their own stand which technique the media should use
in their reporting, and they highlight that Article 10 also protects the form in
which information and ideas are presented. So, the European Court of Human
Rights concluded in the Jersild case in 1994 that the freedom of expression, the
availability of information on the important social matters, the observance of

2 Jersildv Denmark (App no 15890/89) ECHR 23 September 1994, European Court Of Human
Rights, http://www.hr-dp.org/files/2013/09/09/CASE_OF_JERSILD_v. DENMARK_.pdf
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the overall context in which the declarations were made, and the awareness
of the viewers and listeners are the primary criteria for the decision whether
somebody abused the freedom of expression.

The decisions of the European Commission for Human Rights from 1994 and
1997 could be observed in the same context. For example, according to the ap-
plication No. 18714/91, in their Decision of 9" May 1994 on the case Brind etal. v.
United Kingdom (the prohibition of live broadcast of the interview or statements
of persons who openly express their support to organizations connected with
Sinn Féin), the Commission concluded that the prohibition of the interview is
unacceptable. The same conclusion was reached in the application No 18759/91,
the Decision of 9" May 1994 on the prohibition of the live television broadcasting
of the interview or the statements of persons who openly express their support
to organizations connected with Sinn Féin, as well as in connection with the
applications No. 28979/95 and 30343/96, the Decision of 13" January 1997
in the case G. Adams and T. Ben v. United Kingdom concerning the prohibition
expressed to the president of Sinn Féin to come to England after the invitation
of some members of Parliament and journalists.

Thus, the European Court has actually enabled the court practice to be one more
source that guarantees the freedom of expression on the Continent.

4. Russophobia and the borders of the freedom of expression 2014-2017

However, after the outbreak of the Ukrainian crisis in 2014, a great change hap-
pened. The line between the freedom limitation and the hate speech was erased.
The Russians were depicted as barbarians and terrorists, dangerous aggressors
who jeopardize the “enlightened” West and its “values” in both military and
propaganda terms; they “falsify” the history for the sake of their “imperial”
interests; they are led by “unbalanced” and perverted people who attack other
countries, and inside Russia itself “despotism” rules.

In that ideological discourse, the influential German weekly newspaper, The
Spiegel, in 2016, depicted Russia as “Upper Volta with nuclear projectiles”.® The
Anglo-Saxon media and elite often lack the elementary politeness when they
talk about Russia. A reporter from Fox television (Bill O’Reilly) in his interview
with the American President in February 2017 openly claims that the Russian

3 See: Wiegrefe K. "NATO Efforts to Boost Force in Baltics Will Not Boost Security”, Spiegel,
12/7/2016 http://www.spiegel.de/international/world /nato-efforts-to-boost-force-in-baltics-
will-not-boost-security-a-1102578.html (accessed 1/9/2017); Lucas E.”We must stand up
to Putin’s gangster state.”, The Times, 22/12/2016, https://www.thetimes.co.uk/article/
we-must-stand-up-to-putins-gangster-state-Iclxflz9j (accessed 1/9/2017)
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president is a Killer: “He’s a Killer, though. Putin’s a killer.”* (For British media,
the Russian president is a “paedophile”).’

For the US ambassador in the UN, Samantha Power, Russian actions in Syria
are “barbarism” (even though the Russian forces act in that area on the bases
of the invitation of the legitimate leaders, unlike the Western coalition). “What
Russia is sponsoring and doing is not counter-terrorism, it is barbarism.”® Bri-
tish Prime Minister Theresa May in 2016 warned that the whole Europe was
allegedly “at the height of the Russian aggression” (even though British troops
were stationed in the Amari base in the north of Estonia, about 130 kilometres
from the Russian border), and required the unification of Europe against the
“gruesome Russian aggression”.” Russia is an “existential threat” not only for
Europe but for the whole world’s order, claimed the former Chief Commander of
the NATO forces in Europe, Philip Breedlove, in the magazine Foreign Policy in
June 2016. Not only is the official Russia an enemy. The “problematic” ones are
even Russian monks. As “revealed” by a British portal Spectator in September
2016,8 they allegedly use Mount Athos as a spy and propaganda centre. Namely,
the Russians have a “secret plan” carried out by about 70 monks (even though
the British reporter “has his doubts” that there are ten times more of them)
from the Russian monastery St. Panteleimon. A “non-holy alliance” was created
between the monks and the Russian president (or the former KGB agent), claim
the British media. The aim of that “non-holy alliance” is to undermine the NATO
and the EU, as well as the “circumvention” of the Dardanelles. The “proof” for
this are the satellite and television antennas situated in the Russian monastery.

4 When the spokesperson of the Russian president requested the apology, the reporter
cynically replied that he would wait until 2023, “Bill O’Reilly: Putin will have to wait for
apology over ‘killer’ remark "CNN, 7.2.2017. http://money.cnn.com/2017/02/07/media/
bill-oreilly-putin-killer-fox-news-trump/index.html (accessed 18/8/2017)

5 See: Dearden L.” Alexander Litvinenko accused Vladimir Putin of a paedophile four
months before he was poisoned.”, Independent, 21/2/2016 http://www.independent.co.uk/
news/uk/crime/alexander-litvinenko-murdered-because-he-accused-putin-of-being-a-
paedophile-a6824806.html (accessed 18/8/2017) The same claims are repeated by the
Washington Times a day later in the text:, Chasmar J. “Slain ex-KGB spy accused Putin of
pedophilia 4 months before poisoning”, http://www.washingtontimes.com/news/2016/
jan/22/alexander-litvinenko-slain-ex-kgb-spy-accused-putin /, (accessed 18/8/2017).

6 See:’U.S. slams Russian ‘barbarism’ in Syria, Moscow says peace almost impossible”,
Reuters 25/ 9/ 2016 http://www.reuters.com/article/us-mideast-crisis-syria-un-us-
idUSKCN11VONN (accessed on 18/8/2017)

7 See: “Theresa May expects full EU role until Brexit”, BBC, 21.10.2016. http://www.bbc.
com/news/uk-politics-37710786 (accessed 18/8/2017).

8 See:Norman].,”Whatisbehind Vladimir Putin’s curious interestin Mount Athos?”,Spectator,
10.9.2016. https://www.spectator.co.uk/2016/09/what-is-behind-vladimir-putins-curious-
interest-in-mount-athos/ (accessed 19/8/2017)
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However, the European Court has never convicted these abuses of the freedom
of expression.

5. Resolution of the European Parliament “EU Strategic
Communication to Counteract Propaganda against it by Third
Parties” and the derogation of the freedom of expression

After 2014, Russophobia has become the dominant discourse in the Western
media. (The EU also imposed economic sanctions to the RF). In that context, the
European Court of Human Rights not only failed to convict the obvious inflaming
of hate speech or Russophobia (mentioned in a few cases above), but they rema-
ined silent to the obvious attempt of violation of the freedom of expression and
jeopardizing the public debate on the whole continent. The best-known example
of derogation of the freedom of expression is the Resolution of the European
Parliament on “EU Strategic Communication to Counteract Propaganda against
it by Third Parties”. This resolution is the first modern legal act adopted by an
international subject which wrongfully restricts the freedom of expression on
the European continent.

Namely, in November 2016, the European Parliament adopted the resolution
“EU Strategic Communication to Counteract Propaganda against it by Third
Parties”. In the resolution initiated by a Polish MP Anna Fotyga, Russia is equa-
lized with the terrorist Islamic state. Russia is allegedly waging a “hybrid war”
in Ukraine, “does not share the values” of the European Convention on Human
Rights and the UN International Covenant on Civil and Political Rights (even
though Russia ratified those multilateral international agreements), “twists
the truth”, provokes “fear”, “does not want a dialogue”, represents itself as the
only protector of “traditional Christian values”, carries out “operations” thro-
ugh their secret services, helps political “extremists” and “populists”, “falsifies
history”, leads a cyber campaign against the EU. At the end of the resolution,
in the totalitarian manner, they even name the “unacceptable” Russian media
such as RT and Sputnik.

The Resolution is obviously in legal collision with Article 10 of the European Con-
vention on Human Rights and with Article 11 of the EU Charter of Fundamental
Rights, which have guaranteed the freedom of expression and information on the
European soil since 1953. It is also contradictory to the universal international

9 European Parliament resolution of 23 November 2016. on EU strategic communication to
counteract propaganda against it by third parties, http://www.europarl.europa.eu/sides/
getDoc.do?type=TA&reference=P8-TA-2016-0441&format=XML&language=EN (accessed
19/8/2017)
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conventions such as the UN Charter, the Universal Declaration of Human Rights,
and the UN International Covenant on Civil and Political Rights.

It was not surprising that the Resolution caused a lot of negative reactions, es-
pecially from the highest positions. The Russian President, commenting on such
violation of the freedom of expression, remarked that the best way of commu-
nication would be an “open discussion” where “solid arguments” are presented,
and not the prohibitions that are politically motivated.

On the other hand, Estonia, a EU member state, referred to the same Resolution
of the European Parliament in 2017 when it prohibited the entrance of Russian
journalists to this Baltic country. So, the Resolution of the European Parliament
which is, in essence, a soft law or an auxiliary source of the international law
(Avramov, Kreca, 2008: 68) is set above the primary sources of the internatio-
nal law for political reasons. Namely, a declaration (Bartos, 1986: 56-67) is set
above the international agreements (Krec¢a, 2012: 86), such as the European
Convention of Human Rights, the Universal Declaration of Human Rights, and the
UN International Covenant on Civil and Political Rights. To make the violation
of legal norms even more absurd, in this way the EU also derogated their own
primary right, i.e. the Charter of Fundamental rights of the EU which is legally
binding for all the EU member states (Janjevi¢, 2009: 317). Such an approach and
the severe derogation of the hierarchy of the sources of the international law,
as well as of the EU legislation cannot be explained by legal motives. Actually,
they are notincluded in the Resolution of the European Parliament. The political
motives were behind the adoption of the Resolution of the European Parliament.
They have to be observed in the context of Russophobia which has become the
dominant discourse in the western part of the European continent after 2014, as
well as in the historical context. The Resolution named “EU Strategic Communi-
cation to Counteract Propaganda against it by Third Parties” is the continuation
of Soviet-phobia from the period of the Cold War. The difference is that, at the
time, the West tried to fight against Moscow by expanding the human rights
on the continent, whereas now Western countries are restricting them for the
same political goals. So, the observance and the territorial jurisdiction of the
fundamental human rights, including the freedom of expression, are getting
into a regressive phase at the beginning of the 215 century.
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Jp Aejan Mupoesuh,

BanpedHu npogpecop,

IIpasHu pakyamem, YHusepsumem y [puwmuHru - Kocoecka Mumposuya
Kocoscka Mumposuya —Cp6uja

PE30J1YLIU]JA EBPOIICKOI IIAPJIAMEHTA O CTPATELLIKHUM
KOMYHUKAIIUJAMA Y KOHTEKCTY IIPABA HA
C/I0OBOJY H3PAXKABAHRA H PYCOPOBHUJE

Pe3ume

Y Hosembpy 2016. 200uHe Egponcku napaameHm je doHeo pe3oayyujy ,Cmpamewka
KomyHukayuja EY y 006paHu 0d nponazande mpehux cmpaHa“. Y pe3oayyuju kojy
je uHuyupasaa nosecka nocaanuya Ava @omue, Pycuja ce uzjedHavasa ca mepo-
pucmuukom UcAAMCKOM OpicagoMm Uy momaaumapHoM MAHupy ce Habpajajy
“Henpuxeamsvusu “ pycku meduju nonym RT u Cnymmuka. Pe3oayyuja je y npagHoj
Koau3suju ca uaaHoMm 10 Esponcke KoHeeHyuje 0 sbydcKuM hpasuma u 4aavom 11
Ilogesme 0 ocHosHUM npasuma EY Koju zapaHmyjy c10600y uspaxcagared U uH-
dopmucarsa Ha eaponckom may jow 00 1953. 2oduHe. OHa je uy cynpomHocmu ca
YHUBep3aAHUM MehyHApOOHUM KOH8eHyujama nonym [losesme YH, YHU8ep3aiHe
dekaapayuje o sbydckum npasuma, u MehyHapodHoe nakma o 2pahaHcKuMm u noau-
muukum npasuma YH. 3amo ce oHa Mopa nocmampamu y KOHmMeKcmy noAumu4ku
MomusucaHux caHkyuja koje je YH ysesna npomus Pycke ®@edepayuje 2014. 200uHe

KmyuHe peuu: Esponcku napaamenm, EY, cao6oda uspaxcasarea, Pycka ®ede-
payuja.
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1. Introduction

Criminal justice policy is, as a rule, sovereign power of states. States‘ social
values protected by the criminal justice systems are closely linked to the very
identity of societies within them. Therefore, the definition of categories of
offenses and administrative offenses is a matter for the national authorities.
According to Article 83 (2) of the Treaty on the Functioning of the Union (TFEU),
European Union (EU) legislation on the definition of offenses and sanctions is
limited to ,minimum rules‘ (description of conduct considered to be criminal,
requirements for a type of sanction or valid for EU-wide definition of what
should be regarded as aggravating or mitigating circumstances), where the
approximation of the laws and regulations of the Member States in the field of
criminal law is indispensable in order to ensure effective implementation of a
Union policy in an area which has been subject to harmonization measures. This
restriction excludes full harmonization. However, any Member State legislation
which protects fundamental rights by means of criminal sanctions should be
based on the principle of proportionality (Article 5 (4) of the Treaty on European
Union (TEU): the means of action chosen by the national authorities must be
necessary to achieve the objectives that they pursue.

Pursuant to Article 3 (2) TEU, the Union grants its citizens an area of freedom,
security and justice without internal frontiers in which the free movement of
persons is ensured, together with appropriate measures with regard to the
control of external borders, asylum, immigration, and prevention and fight
against crime. To achieve this goal, Member States have freedom in setting
sanctions, but it is not complete. The principle of loyal cooperation under
Article 4 (3) TEU requires the Member States to take all measures which are
appropriate to ensure the scope and effective operation of European Union
law, and to that end, while retaining their discretion as to the choice of such
measures, they must ensure that they in all cases give the penalty an effective,
proportionate and dissuasive character."? National legislation must not obstruct
the exercise of rights and obligations under European Union (EU) law by directly
or indirectly making them difficult or impossible to enforce through domestic
remedies. Restrictions on the rights and freedoms recognized by the Charter of
Fundamental Rights of the European Union (the Charter) may only be imposed
if they are necessary and meet objectives of general interest recognized by the
Union or the need to protect the rights and freedoms of others. According to
Article 49 (3) of the Charter, the severity of the punishable offenses should not be
disproportionate to the offense. The introduction of excessively severe sanctions
can be interpreted as a disguised restriction on the freedoms recognized by

1 Case(C-382/09 S.M.S., ECLI:EU:C:2010:596.
2 Case C-201/10 Urbdn, EU:C:2012:64, T. 23.
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EU law.? In a comment on ,internal order, the Court of Justice of the European
Union (CJEU) points out that, when regulating the internal order, the measures
cannot be exceeded in the light of Union Legal, to what extent this guarantees
the free movement of goods, people, services and capital.* In that connection
and in the judgment of the General Court of 17 March 2016 in Case T-817/14
(paragraph 50), itis recalled that,the principle of proportionality, which is part
of the general principles of European Union law and reproduced in Article 5 (4)
TEU, requires that the acts of the Union institutions should not go beyond what
is appropriate and necessary to achieve the legitimate aims pursued by the
legislation in question, bearing in mind that, where there is a choice between
several appropriate measures, it is appropriate to resort to the measure which
creates the fewest constraints, and the inconveniences caused by it must not be
disproportionate to these objectives“.®

Similar is the understanding of the content of the principle of proportionality
and the practice of the European Court of Human Rights (ECtHR). Although the
European Convention for the Protection of Human Rights and Fundamental
Freedoms (the ECHR) does not use the term ,proportionality”, the principle is
particularly clear in the provisions guaranteeing the right to private and family
life, housing and correspondence (Article 8), freedom of religion (Article 9),
freedom of expression (Article 10), and freedom of association (Article 11). States
have a margin of appreciation of the necessary restrictions on fundamental
rights (with the exception of absolute rights®) to protect the public interest, but
the interference or limitation of the right must be ,necessary in a democratic
society“. The frameworks of State intervention are determined by the criteria
set out in the Convention, consistently maintained in a number of decisions of
the ECHR: the measures provided for by the law to be necessary in a democratic
society in the interests of national and public security or the economic well-
being of the country, to prevent disorder or crime, to protect health and morals,
or the rights and freedoms of others, to pursue a legitimate aim and to achieve

3 Case C-255/14 Chmielewski, EU:C:2015:475.

4 Case C-273/97 Sirdar (Angela Maria) v The Army Board and Secretary of State for Defence
[1999], ECR 1-7403.

5 Case C-343/09 Afton Chemical, EU:C:2010:419; Joined Cases C-581/10 and C-629/10 Emeka
Nelson and Others v Deutsche Lufthansa AG, EU:C:2012:657; Case C-283/11 Sky Osterreich GmbH
v Osterreichischer Rundfunk, EU:C:2013:28; Case C-101/12 Herbert Schaible, EU:C:2013:661.
6 Asarule, the ECHR is consistent that the state can not restrict absolute rights and does

not investigate the proportionality of such interference (Case Gdfgen v. Germany, App no
22978/05 (ECtHR 1 June 2010); Case Siliadin v France, App no 73316/01 (ECtHR 26 July 2005).
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a reasonable balance between the means used and the objective, whitch
achievement is sought.”

In the Bulgarian legal system, proportionality is a constitutional principle,
provided in the second paragraph of the Preamble of the Constitution of the
Republic of Bulgaria (CRB) as one of the ,universal values“. The rule of law
under Article 4 paragraph 1 of the CRB requires the proportionality of the
legal restrictions imposed on individual rights and freedoms protected by the
CRB. They must be appropriate, possibly ,the smoothest” and at the same time
effective enough means to achieve the constitutionally justified objective.® The
proportionality requirement is applied as the decisive criterion for the type
and size of legal restrictions and for the determination of specific limits on
the exercise of fundamental rights (Drumeva, 2008). In terms and content,
the established constitutional criteria for the admissibility of interference are
identical to those established in the ECHR and the Charter and those adopted
in the practice of the ECHR and the CJEU human rights standards.

2. Proportionality as an element of judicial control

Proportionality is an element of judicial control in the determination and
control of state coercive measures (irrespective of the division of state
coercive measures of sanction as the legal consequence of an offense,  the
implementation of which leads to the sanctioning (most often punishment) of
the perpetrator in criminal law, administrative sanctions and impact measures,
including coercive administrative measures,'’ as substantive law institutes in
the various legal sciences to which our attention is directed), which includes

7 Case Sidabras and Others v. Lithuania, App no 50421/08 (ECtHR 23 June 2015.);
Case Oleksandr Volkov v. Ukraine, App no 21722/11 (ECtHR 9 Jan 2013); Case Rienerv. Bulgaria,
App no 46343/99 (ECtHR 23 May 2006).

8 Decision No 14 of 4 November 2014 of the Constitutional Court of the Republic of Bulgaria
on Constitutional Case No 12/2014

9 According to the commonly accepted definition, the offense constitutes guilty unlawful
actor omission (aggregated by the term “act”) with a socially or socially detrimental effect,
the execution of which is usually accompanied by a legal sanction or other legal consequences
for the perpetrator (Boichev, 2003; Ganev,1990).

10 In Article 22 of the Administrative Violations and Penalties Act, the purpose of the
compulsory administrative measures is defined as a legal means of Sanctions Act of the
Republic of Bulgaria preventing and abolishing the administrative violations as well as for
preventing and remedying the harmful consequences thereof. The compulsory administrative
measure protects a particular rule of law by aligning its disposition with the conduct of a
particularlegal entity which is immediately threatened with diversion, deviation or deviation
from the prescribed (Decision No 10 of 29 May 2018 of the Constitutional Court Constitutional
Court of the Republic of Bulgaria on Constitutional Case No. 4/2017).
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several steps: legitimacy - legality (in detail, Stoynov, 1999), suitability, necessity
and proportionality in a narrow sense. Illegitimacy is generally ruled out for a
state sanction. At constitutional level, the CRB explicitly proclaims the nullum
crimen sine lege principle, but not the principle nulla poena sine lege,'* although
the proclamation of the first necessarily implies the protection of the latter
(Dolapchiev, 1994, Girginov, 1999). A number of authors draw it out of the norm
of Article 4 paragraph 1 of the CRB (Nenov, 1992), according to which Bulgaria
isarule oflaw and its element is precisely the principle of proportionality of the
crime and the punishment, as well as the norm of Article 5 paragraph 3 of the CRB
(Stoynov, 1999), which contains the classic principle ,,No one can be convicted of
an act or omission, which was not declared by the law for a crime at the moment
of its execution®. In the Bulgarian legal system, the measures of state coercion
are formally defined and can be regulated only in a normative act having the
rank of a law (Article 5 paragraph 3 of the CRB). The rationale for applying the
state coercion, the subjects and the objects of coercion, the measures of impact
in which it is expressed, and the order for their implementation are normative.

From the point of view of legitimacy, state intervention should be ,prescribed by
law*“, but national legislation should also provide sufficient safeguards against
arbitrary interference with fundamental rights. State enforcement (criminal law,
administrative law) should also be a means of pursuing the intended purpose
of its implementation and, moreover, be an appropriate means of achieving
that objective - the public interest which calls for the implementation of State
interference. Given the broad discretion enjoyed by the legislature in the
regulation of State coercive measures, the purpose of the control is to prevent the
application of inappropriate measures to achieve a specific legitimate aim, such
as the manifestly inappropriate nature of the measure; in light of the objective
which the legislature intends to achieve, its application may affect its legality.
The question is not whether the measures adopted by the legislator are the only
or the best possible but whether they are appropriate and necessary in relation
to the objective pursued. In that regard, according to the CJEU, where European
Union law does not contain more precise rules on the fixing of national penalties
since it does not explicitly provide for criteria to assess the proportionality
of such sanctions, ,sanctioning measures under national law must not exceed
the limits of is appropriate and necessary to attain the objectives legitimately
pursued by that legislation, given that, where there is a choice between several
appropriate measures, the least binding and recourse must be had to the facilities

11 The principle is proclaimed in Article 2, paragraph 1 of the Criminal Code of the Republic
of Bulgaria and in Article 3, paragraph 1 of the Administrative Violations and Sanctions Act
of the Republic of Bulgaria.
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should not be disproportionate to the aims pursued.“!? In this context, the CJEC
considers that the severity of sanctions should be in line with the severity of
the offenses punished by them, including by ensuring a genuine deterrent effect,
while respecting the fundamental principle of proportionality.’

Proportionality in the strict sense in the field of state coercion is a test of whether
the objective can be achieved by alternative measures thatlessen the freedom or
interests of others (disqualification by giving notice of minor offenses where the
punishment that may be impose a disproportionate burden on the perpetrator).
Judicial control of proportionality implies the appropriateness and necessity
of the measure but, within this framework, the objective and the measure are
compared to resolve the conflict between the public interest in protection
against offenses and the opposite private interest of the offenders affected by
the state intervention.

In the field of enforcement of state coercive measures (penalties for offense
and administrative offense and administrative coercive measures - coercive
administrative measures) the judicial control of proportionality does not rest
exclusively on subjective perceptions. According to the case-law of the CJEU, the
principle of proportionality is binding on the Member States, which are obliged
,nhot only to lay down rules on the gravity of fines but also to assess the factors
which may be taken into account in setting the fine.* Penalties and measures
of administrative coercion should adequately reflect the nature, gravity and
consequences of the offense, and judicial review should reasonably assess all the
facts. Assessing which measures are effective, proportionate and dissuasive on
a case-by-case basis should reflect the objective pursued by the chosen measure
- restoring compliance or sanctioning unlawful behavior (or both). Due to the
different procedural order and the different nature of the activity of imposing
sanctions (criminal and administrative), which may be imposed by the order of
the Criminal Procedure Code (CPC) of the Republic of Bulgaria, by a sentence
and by the order of the Administrative Violations and Sanctions Act (AVSA)
of the Republic of Bulgaria on the application of administrative enforcement
measures (compulsory administrative measures), the Administrative Procedure
Code (APC) of the Republic of Bulgaria envisages the issuance of an individual
administrative act by means of which the legislator may establish different cri-
teria for proportionality control and envisage the judicial control by the Court.

12 Case C-210/10 Urbdn, EU:C:2012:64, .24 u 53.
13 Case C-565/12 LCL Le Crédit Lyonnais, EU:C:2014:190, T. 45.
14 Case C-210/10 Urbdn, EU:C:2012:64, T. 54.
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2.1. Proportionality in imposing penalties

The specific criminal procedure manifestation of the principle of proportionality
is the provision of Article 31 paragraph 4 of the CRB, according to which ,There
are no restrictions on the rights of the accused beyond what is necessary for the
implementation of justice“. Although the provision refers only to prisoners, there
can be no doubt that the requirement is applicable to other penalties. Both the
offense and any other punishment and the exercise of administrative coercion
in the enforcement of coercive administrative measures cannot be aimed at
causing physical suffering or humiliation of human dignity (Article 36 (2) of the
Criminal Code (CC) of the Republic of Bulgaria.

The basic rule for determining the punishment under Article 54 paragraph
1 of the CC and under Article 27 paragraph 1 of the AVSC obliges the court
and the administrative authority to determine the penalty within the limits
provided by the law for the committed crime or administrative violation. The
type and amount of the punishment are specified in the sanction of the relevant
norm in the Special Part of the CC or in a special law in whose disposition the
administrative violation (legal status) is outlined.

Outside of the law, the punishment should be the offense and the administrative
offense (Article 35 (1) of the CC and Article 27 (1) of the AVSC), respectively. The
type and severity of the offense, defined in principle on the basis of the general
and abstract characteristic of the act, outlines the varying degree of interference
(the type of punishment), while the severity of the punishment is more case-
oriented with all its peculiarities. An effective, proportionate and dissuasive
response to an infringement depends on the circumstances of the case. The
proportionality of the penalty is reflected in the mandatory requirement of the
law to determine the degree of public danger of the act (nature, severity and
duration of the offense) and that of the perpetrator, the form of guilt (intent or
negligence), the inducement to commit the act and any other mitigating and
aggravating circumstances (damage suffered, the co-operation of the offender
to limit the consequences of the offense or offense for the person concerned or
persons related to the previous damages, directly or indirectly realized financial
benefits, etc. - Article 54 paragraph 1 of the CC and Article 27 paragraph 2 of
the AVSC) except for those which are taken into account by law in determining
the offense or administrative offense. Determining the punishment according
to the aggravating and attenuating circumstances is a matter of discretion,
inasmuch as the law does not state exhaustively the aggravating and mitigating
circumstances - as defined, objective and predetermined signs of the act, the
perpetrator or the reality. However, this discretion has its limits - the limits of
the penalty at the minimum and maximum set. In all cases, the court and the
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administrative prosecuting authority cannot impose a penalty heavier than
the maximum prescribed. According to Article 7 item 1 of the ECHR, to which
Bulgaria is a party, one shall not receive a more severe punishment than the one
provided for the respective offense at the moment when it was committed. They
cannot impose a penalty for an administrative offense committed and under
the minimum stipulated (Article 27 (5) of the AVSC), but for a criminal offense
where the legislator has envisaged the possibility for the court to impose a lighter
punishment under certain hypotheses (Article 55 and Article 58 of the CC). The
criteria introduced by the legislator for the proportionality of the punishment
are cumulative, and through them the law allows for the specific punishment to
be determined taking into account all individual peculiarities of the committed
crime or administrative violation. The punishment should adequately reflect
the nature, gravity and consequences of the offense or violation. It should be
commensurate with the severity and achieve individual and general prevention.

2.2. Proportionality in the application of
administrative enforcement measures

In the exercise of administrative coercion by enforcement of coercive admini-
strative measures (hereinafter referred to as,coercive measures“or ,measures”),
the administrative body is bound by the requirements for the legality of the
individual administrative acts laid down in the provision of Article 146 of the
APC as grounds for challenge, one of which is the conformity of the act with the
purpose of the law: the coercive administrative measure can only be applied in
the absence of any other means of achieving its outcome and only for the purpose
the legislator had in mind exercising state coercion. Within the framework of
the requirement for compliance of the measure for the implementation of the
measure with the purpose of the law, the judicial control of its proportionality
shall also be exercised.

The judicial review of the lawfulness of the administrative act is complete
and requires the court's discretion as to the conformity of the act with the
purpose of the law (and in the absence of a complaint on that ground);** the
coercion should only be directed to the immediate purpose of the measure, to
ensuring the positive actions of the entity in the legal relationship and to abstain
from the legally forbidden. Criteria for this assessment are legally established
by the provision of Article 6 of the APC. Proportionality (also known as the
principle of proportionality) in the exercise of powers to issue administrative

15 The obligation for the court is legally assigned by the provision of Article 168 (1) APC,
according to which the court is not limited only to discussing the grounds stated by the
challenger, but is obliged, on the basis of the evidence presented by the parties, to verify
the lawfulness of the contested administrative act on all grounds under Article 146 APC.
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acts by the administrative bodies is a basic principle in the administrative
process explicitly proclaimed in the provision of Article 6 of the APC, which is
characterized by three aspects of the judicial control: a) suitability - the measure
is appropriate to achieve the objective; b) necessity - there should be no less
restrictive means to achieve the same objective, and c) proportionality in the
strict sense - balance the benefit of achieving the target against the burden on
the addressee of the measure. The choice of the lightest coercive measure is
not a matter of administrative discretion. The Authority is obliged to apply the
lightest measure and to achieve the purpose of the law. The extent to which
the restrictive measure taken is proportionate to the interest protected is a
question of the lawfulness of the implementing measure because the limitation
of subjective rights will be in line with the requirements of law if it has the effect
of achieving the legal objective. This verification is possible only through the
assessment of compliance with the criteria under Article 6 of the APC. Their
violation may serve as a ground for revoking the enforcement measure only on
this basis - Article 146, item 5 of the APC.

3. Legal consequences of breach of the principle of proportionality

The question of the proportionality of the penalty and the coercive administrative
measure can arise, on the one hand, as a question of the necessity of their
normative establishment and, on the other, as a question of the lawfulness of
their application (the lawfulness of issuing and enforcing the acts with which
the penalties measures are taken). The different procedures for the issuance
of punishments and the enforcement of coercive administrative measures also
determine a different legal remedy against these acts.

The Bulgarian legislator has raised the disproportionality of the punishment
as a ground for challenging court acts (court acts and acts of courts with
powers to impose administrative penalties (punitive decrees)), the so-called
»obvious injustices” of the punishment imposed. The verdict and the court
decision on administrative sanction are subject to amendment by cassation
order (Article 348, paragraph 1, item 3 and paragraph 5, item 1 of the CCP)
only for obvious injustice of the punishment, when it obviously does not
correspond to the public danger of the act and the perpetrator, the mitigating
and aggravating circumstances, as well as the purposes of Article 36 of the CC
and Article 12 of the AVSC. Itis the court which is to monitor compliance with the
proportionality requirements and may amend the sanction imposed by reason
of disproportionality or cancel the act of imposing it by replacing it with other
impact measures. In the application of administrative enforcement measures
with the issuance of an individual administrative act, the person concerned may
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challenge the act only on grounds of the non-pro-rata nature of the measure, as
the jurisdiction of the court is to cancel it as part of the control of compliance
of the act with the law (Article 146 item 5 of the APC). More complex is the
question of the proportionality of the legal provision itself, which provides
for the imposition of criminal or administrative measures on state coercion -
whether the restrictive measure will directly achieve and will guarantee the
protection of the public interest compared to the intended value in whose defense
itis accepted. This assessment is not only a question of the constitutionality of
the law, which is the exclusive competence of the Constitutional Court of the
Republic of Bulgaria, but also a question of compliance of the Bulgarian law
with the principles of EU law, which may arise before the national court. This
issue is particularly acute when it comes to cumulation of various measures of
state coercion towards a person. Due to the fact that the coercive administrative
measures are not sanctions under Bulgarian law, it is possible to cumulate
them with administrative or capital punishment in cases where the grounds for
applying a coercive measure are an offense (administrative offense or crime).
Defined in Article 22 of the AVSC, the purpose of compulsory administrative
measures opens the possibility for the legislator to freely extend the hypotheses
in which the use of coercive measures is envisaged as a means of achieving the
fulfillment of the administrative obligations or for achieving the objectives of
the administrative punishment. The trend is a growing number of normative
acts which provide for the enforcement of coercive measures along with the
punishment of certain unlawful behavior. This trend also raises the necessity of
controlling the proportionality of the normative act itself: whether the legislative
objective that determined the adoption of the disputed provisions is legitimate
from the point of view of the basic law of the country and whether the introduced
restriction is a necessary, appropriate and proportionate legal instrument of
the lawful result in the conditions of a democratic society, which has to protect
in a balanced way the rights and freedoms of all its members. The violation
of the principle of proportionality in the issuing of the relevant instruments
for the enforcement of state coercive measures results in the unlawfulness of
the specific interventions as unconstitutional. However, insofar as Bulgarian
law does not provide for any special procedural means of responding to the
constitutional appeal (Verfassungsbeschwerde) in German law, the breach of
the principle of proportionality is invoked by ordinary procedural means - an
appeal to the court, which is constitutionally settled and validated in separate
provisions of a law. In such a complaint, the Supreme Court of Cassation of
Bulgaria or the Supreme Administrative Court of Bulgaria (Article 150, para. 1
of the CRB) may refer the matter to the Constitutional Court of the Republic of
Bulgaria to declare unconstitutionality in cases where the law can lead to an
unjustified restriction of fundamental rights, or the national court may refuse
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to apply the national law affecting the fundamental rights by referring to the
ECHR whose norms have primacy over the rules of domestic law that contradict
them (Article 5, para. 4 CRB).

However, proportionality as a matter of the need for the statutory establishment
of state coercion measures for an offense has another dimension since the
judgment of the Court of Justice of 16 July 2015 in the Chmielewski case (C-
255/14) whereby the CJEU has established binding rules on the assessment
of a penalty as ,proportionate” where this penalty applies to a breach of
European law. The preliminary ruling has a direct practical significance for
enforcement by national courts since in the future the national judge is faced
with the challenge of complying with both European and national legislation
in defining a criminal offense having a cross-border dimension or a direct
negative impact on the effective implementation of policy of the Union in an
area which is subject to harmonization measures. The CJEU takes note of the lack
of harmonization in the field of sanctions, which empowers Member States to
choose the appropriate sanctions but recalls that, according to the settled case-
law of the Court,'® they are required to exercise their competence in compliance
with European Union law and its general principles and, consequently, with the
principle of proportionality. In this context, the CJEU stated that the severity
of the sanctions must be in line with the gravity of the infringements inflicted
with them, including by ensuring a genuine deterrent effect while respecting the
fundamental principle of proportionality.!” Therefore, in the light of the C-255/14
judgment, national law must be interpreted in such a way as to ensure that the
objective of ,proportionate punishment'is attained, including in the event of a
disproportionate national provision providing for the penalty in question, should
reject its application, referring to the principle of primacy of EU law over the
domestic law of the Member States (Article 249 (2) of the Treaty Establishing
the European Community (TEC)).!® The CJEU expressly stated that the national
court,...must, as far as possible, interpret the internal legal framework which it
is to apply in accordance with the requirements of European Union law... Where
the result achieved by European Union law cannot be attained by interpretation
of domestic law, in accordance with European Union law, national courts are
required, in particular, to ensure that the provisions of European Union law
are fully effective and, where necessary, on their own initiative, disapply any

16 Case C-430/05 Ntionik and Pikoulas, EU:C:2007:410, 1.53; Case C-210/10 Urbdnq
EU:C:2012:64, T.23.

17 Case C-81/12 Asociatia Accept, EU:C:2013:275, 1. 63; Case C-565/12 LCL Le Crédit Lyonnais
EU:C:2014:190, T. 45.

18 Case 6/64 Flaminio Costa v. E.N.E.L., ECLI:EU:C:1964:66, in which the CJEU treats this
principle as applicable not only to regulations but to EU law as a whole.
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national provision intraperitoneal law that contradict them.”® ,Within its
jurisdiction, each court or tribunal has the duty to apply Community law in
its entirety and to protect the rights which it confers on individuals, leaving
aside any provisions of domestic law which conflict with it, whether or not they
precede or follow the Community legal norm“.?° Furthermore, ,the national court
entrusted, in the exercise of its competence, with the application of the rules of
European Union law, is required to ensure the full effectiveness of those rules by
deciding, if necessary, to disapply a national provision which is contrary to them
... and it is not necessary to require or to await the abolition of this provision
by legislative or other constitutional order. In fact, any provision of a national
legal system, including constitutional status, and any legislative, administrative
or judicial practice that may reduce the effectiveness of European Union law
because it refuses competent to apply that law court power at the very moment
of application to does everything necessary to exclude the application of national
legal provisions which may constitute an obstacle to the full effect of Union
rules is incompatible with the requirements arising from loneliness the nature
of European Union law*.?!

4., Conclusion

State coercive measures can have a significant restrictive impact on citizens’
rights. In criminal law, the general principle of proportionality (Article 5 (4)
TEU) requires Member States to use them as the last instrument (Article 49
(3) of the Charter). The national legislator should consider what measures and
criminal, administrative or civil sanctions would be necessary and sufficient to
achieve the legitimate aims pursued by European Union law. Member States are
obliged not to allow in their national legislation rules which would conflict with
European Union law. Failure to comply with this commitment is of particular
importance to the role of the national court. The court respects and enforces
the law as it is, but the principle of primacy of European Union law over national
law obliges the court, in case of collision, to protect the rights that individuals
derive from European Union law. This paper has focused on the proportionality
as an element of judicial control and control of state coercive measures, and
particularly on identifying the challenges arising from the obligations imposed
by European Union law.

19 Case C-487/12 Vueling Airlines SA, ECLI:EU:C:2014:2232.
20 Case C-70/77 Simmenthal, ECLI:EU:C:1978:139 [1978].
21 Case C-5/14 Kernkraftwerke Lippe-Ems, ECLI:EU:C:2015:354.
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/JIp Barea BaskaduHoasa,

Cyduja YnpasHoe cyda y baazoeszpady,

IIpedasay Ha HayuoHasHoM uHcmumymy npasde, Codpuja
Hucmumymy 3a jasHy ynpasy, Coduja

Llenmpy 3a o6yky adsokama, Cogpuja, Byzapcka

ITPUHIIHII IIPOIIOPIITHOHAJ/IHOCTH Y IPUMEHH CAHKIJHJA
H JIPYTHX MEPA /IP’KABHE IIPUHY/IE Y BYTAPCKOM
3AKOHO/JIABCTBY H Y IIPABY EBPOIICKE YHHJE

Pe3ume

IlponopyuoHa/sHocm Kao 0CHOBHU NPUHYUN 3axmesa da aKkmu jagHuUX 81acmu He
ymu4y Ha npasa u iecumumHe uHmepecey eehoj Mepu He2o Wmo mo Haaajce cpxa
usdasarsa odpeheroz akma. [lpuaukoM npumeHe CAHKYUja u dpyeux mepa oprcasHe
npuHyde, npuHyun nponopyuUoOHAIHOCMU Npedcmas./ba npde 02paHu4erba 0CHOBHUX
npasa. Cankyuje mopajy 6umu epukacHe, odspahajyhe u nponopyuoHaste. Fhuxosa
npumeHa He cme npoy3pokosamu nocaeduye Koje cy odue/edHo HeycazaaueHe
ca npedsuheHum yusmem. Mepe dprcasHe npuHyde, koje ob6e3behyjy edpukacHy
npuMeHy caHkyuja, mopajy da ucnyHe u dpyae yca08e, Koju cy 64UcCKo noge3aHu
ca cankyujama. [I[pedmem osoz pada je nponopyuoHAIHOCM KAO eqeMeHm cydcke
KoHmpouJe y dedpuHucary u KOHMpo/u Mepa oprcaste npuHyde y domahem npasy
uy npasy Eeponcke yHuje.

KsyuHe peuu: nponopyuoHaHocm, caHkyuja, npuHyoHe adMuHUCmpamusHe mepe,
cydcka KoHmpoaa NponopyUOHAIHOCMU.
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CAPITAL COMPANIES’ OBLIGATION TO SET UP A
WEBSITE: AN INSTRUMENT FOR TRANSPARENCY AND
CORPORATE GOVERNANCE IN TURKISH COMPANY LAW™

Abstract: One of the most noteworthy innovations in the new Turkish Code
of Commerce,! published in 2011, was the capital companies’ obligation to
set up a website. It was aimed to institutionalize the companies, ensure that
local and foreign investors have the right to get information about the com-
pany, and ensure transparency of corporate governance in view of meeting
the requirements of harmonization of Turkish Law with European Union
Law. Before the Code entered into force on the 1st July 2012, the legislator
had shifted on the scope and sanctions of this obligation, especially in re-
sponse to the reactions from small-scale capital companies. While all capital
companies were initially obliged to set up a website, o the last amendments
envisaged thatthis obligation applies only to capital companies which are
subject to independent audit. The obligation of capital companies to set up a
website is regulated in Article 1524 of the Turkish Code of Commerce, which
prescribes that only the capital companies which are subject to independent
audit are obliged to set up a company website. Companies must fulfill their
obligations by opening a website within three months from the date of trade
company registration, publishing a certain portion of the site and posting
company announcements and notices, as prescribed by the law. In case a
company fails to comply with these obligations, administrative and penal
sanctions will be applied.

Key words: private limited companies, Turkish company law, Turkish com-
mercial law, website obligation, Turkish Code of Commerce.
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1. Introduction

The topic of this paper is the capital companies’ obligation to set up a website
in Turkish Company Law. The topic was chosen with the aim to address the
Conference subtopic: “Modern Technologies and Law: application, protection
and liability”.The Turkish Code of Commerce (hereinafter: TCC) was enacted
in 2011 and came into force in 2012. This Code had significant effects on the
institutions related to commercial law and company law in particular. One of the
targeted effects was to supply the legal regime with transparency and corporate
governance. The webpage obligation of capital companies was just one of the
instruments to achieve the legislator’s purpose. However, after introducing the
amendments -as a result of the legislator’s populist approach,the TCC moved
away from the starting point in terms of the “ratio legis” of the codification.

2. Regulation of the Web Page Obligation as a Reform in the TCC

2.1. The Process of Regulating theObligation

The Turkish Commercial Code (TCC) No. 6102 entered into force in 01.07.2012 as
aresult of 12 years’ legislativeeffort in this area.The Code was just one of more
than ten significant codification reforms which were prepared and came into
force with enthusiasm and motivation, as the request generated by the start of
accession negotiations in 2005 between Turkey and the European Union (Bilgili,
Demirkapi, 2013:8). As stated in the Preamble, the TCC was aimed to reach a
commercial and company law level which was compatible with the European
Union regulations, in compliance with the investment and competition climate.
For this reason, the corporate governance principle envisaged in the TCC was
intended to be the governing principle in the regulation of companies, and espe-
cially in terms of capital companies. Transparency, accountability, independent
auditing and supervision by the state were accepted as the key concepts and
institutions of the TCC and, in particular, the legal regime related to corporate
and company law (Kendigelen, 2016: 596).

An important innovation in the legal regime brought by the TCC was the requ-
irement or obligation for capital companiesto set up a website (Yildiz, 2007:
51). As a matter of fact, in the Final Provisions, under the heading “Electronic
Transactions and Information Society Services”, Article 1524 of the TCC regu-
lates an obligation of each capital company to set up a website (Pulasl, 2014:
740). In addition, the provisions on this obligation aredispersed and located in
various other articles, thus lacking systematics (Kendigelen, 2016: 597). Howe-
ver, in accordance with Article 1524 para.4 of the TCC, the Ministry of Customs
and Trade has been given the authority and duty to issue regulation in order to
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clarify the implementation of the website obligation. Accordingly, the Ministry
published “the Regulation on Websites to be Set up by Capital Companies” in
the Official Gazette on 31 May 2013.

2.2. The Essentials of Website Obligation
2.2.1. Criteria of the Time to Fulfil the Obligation

According to Article 1524 (para.1l) of the TCC, all capital companies are obli-
ged to set up a website within three months following the registration of the
company in the trade registry. It is also obligatory to allocate a certain part of
the website for the publication of the company announcements, which must be
made by the legal personality of the company as required by the law (Moroglu,
2012: 399). The company’s website shall be registered in the trade registry but
the registration does not have a founding effect; it only has explanatory effect
(Pulasli, 2014: 563).

The contents to be published on the website shall be posted on the website within
five days as the latest, unless another exceptional period is specified in the TCC.
The five-day period start from the date of the transaction or the event which are
the basis for posting the website contents. In case of registration or announce-
ment, the five-day period shall be processed from the date of registration in trade
registry or announcement on the Turkish Trade Registry Gazette(TTRG) website.
The content that should be published in the period from the establishment of the
company to the opening of the website is also put on the page at the time when
thewebsiteis activated. The sanction for non-compliance with this obligation is
the cancellation of the decisions of the company’s General Assembly, which is
the basis for posting the content on thewebsite. In addition, the requirement for
the annulment of the company’s General Assembly decisionshas to be observed
(Moroglu, 2012: 399, 400).

2.3. Obligatory Website Content

The legal personality of the company is obliged to include information about
the company’s Board of Directors and auditors, the amount of the company’s
promised and paid capital, the financial statements, merger agreements, and
reports in case of division and merger. In addition, itis also compulsory that the
decisions regarding the dissolution of the company and the cancellation of the
General Assembly resolutions, the decrease in the number of the shareholders
of the company and any changes in the company agreements are published on
the company’s web site (Kendigelen, 2016: 597).
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Information on all other issues referred to in Article 6 of the Regulation on
Websites to be set up by Capital Companies (2013)%shall also be posted on the
website.Hence, itis necessary to examine the provisions of the Regulation related
to the content of the capital companies’ website. The list of required information
which companies are obliged to post on the website is specified in Article 6 of
the Regulation, as follows:

e The company’s MERSIS number, trade name, registered centre, the amount
of promised and paid capital, the chairman and members of the Board of
Directors in joint stock companies, and the directors in limited liability
companies;

¢ In case alegal entity is elected as a member of the Board of Directors in a
joint stock company or as a director in a limited liability company, in addition
to the information oflegal personality, the posted information shall include
the name and surname of the natural person who is selected on behalf of the
legal personality, the information that the natural person representative is
alsoregistered and announced, the MERSIS code of the selected legal perso-
nality as director, trade name and registered office of the legal personality;

¢ Thename, surname, title, place of residence/registered office and,in casethe-
re is a branch office, the registration information of the branch.

In case of any changes in the aforementioned contents, the new version shall
be published on the website at the date of the change (Art. 6.2 Regulation). In
addition, Article 6.3 of the Regulation contains a longlist of the elements related
to the website obligation.?

Unless alonger period is stipulated in the TCC and other applicable administra-
tive regulations, such as the Ministry Regulation (2013), the content posted on
the company’s website shall remain on the website for a period of at least six
months from the date on which it was placed. Otherwise, it is assumed that
the content is not placed and that the website obligation has not been fulfilled
(Article 1524 para. 5 TCC).

2.4. The Respondent of the Website Obligation

It is the responsibility of the company directors and the members of the com-
pany’s Board of Directors to place the content on the website within the required
period, which is specified according to different circumstances in the Regulation

2 Regulationon Websites to be Set up by Capital Companies, Official Gazette, N0.28663, 31
May 2013.

3 For more detail, see the specific provisions on the content of the list regulated in Article
6. 3 of the Regulation.
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(2013).Failure of the company directors and members of the Board of Directors
to comply with the prescribed obligations leads to their liability for violation of
the law (Article 1524 para. 2 TCC)

According to Article 1524 para.3 TCC, the section of the website dedicated to
information society services must be accessible to all, even though there is not
a specific benefit. The right of access cannot be limited to the use of any records,
or be bound by any conditions, such as being relevant or of interest. If the right of
access is removed or limited by the decision of the company management or its
General Assembly, everyone can file alawsuit to remove this obstacle (Bahtiyar,
2017: 164).In addition, the claimant can file a compensation claim against the
respondents of the obligation (Ucisik, Celik, 2013: 509).

Another consequence of the failure of company directors and members of the
Board of Directors to comply with the envisaged website obligation is criminal
responsibility (Article 1524 para. 2 TCC) because these violations are described
as offences which result in criminal sanctions(Bilgili, Demirkapi, 2013: 605).
According to Article 562 para.12 TCC (criminal liability), the members of the
company managing body who do not setup the websitewithin the prescribed pe-
riod shall be punished with a judicial fine for a period ranging from one hundred
to three hundred days (Bahtiyar, 2017: 386). Under the same article, members
of the executive body who do not duly post the content on the website shall be
punished with a judicial fine of up to one hundred days. Prosecutors are both
authorized and obliged to initiate criminal investigation or proceedings with
or without any notice. The prosecution for these criminal offences is not subject
to a complaint (Kayar, 2015: 414).

In Turkish Law, the judicial fine is regulated in Article 52 of the Turkish Crimi-
nal Code,*No. 5237.Under this Article, the judicial fine may not be awarded for
less than five days and no more than seven hundred and thirty days in cases
not otherwise specified in the Code. The amount of the judicial fine shall be
determined by taking into account the personal and economic characteristics
of the convict, the determination of which shall be at least twenty and at most
one hundred Turkish Liras. The amount, calculated by multiplying the number
of full days determined by the court by the amount that is established for one
day, shall be paid to the State treasury. The exact number of days taken as a basis
for determining the judicial fine and the amount recognized as a day equivalent
are shown separately in the court decision. According to the aforementioned
provisions, the upper limit of the judicial fine that can be issued for a violation
of the website obligation is 30.000 TL.

4 Turkish CriminalCode, No. 5237, Official Gazette, 26.09.2004 No: 25611.
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3. Regulations in Comparative Law

In the UK company law, the obligation of the companies to setup a website is con-
sidered as one of the most important requirements of the corporate governance
principle. According to the related provisions of Companies Act 2006 (CA), the
company website is considered as a condition that must be fulfilled for the esta-
blishment of a company (Hannigan, 2009: 22, 23). In addition, the company has
to fulfil the requirements related to auditing and calling the general assembly
meetings by publishing the information on the company’s website (Kershaw,
2009: 97). Moreover, the company’s general assembly decisions must be publis-
hed on the website to ensure their binding character for all shareholders (Girvin,
Frisby, Alastair, 2010: 469). For this reason, in the UK legal system, companies
are obliged to open the website in order to complete the establishment of the
company; they are also obliged to actively use the website and make announ-
cements on the company management, supervision and decisions (Hannigan,
2009: 374). These obligations are accepted as a requirement of the corporate
governance principle. In addition, the website obligation has been specifically
addressed in the relevant CA articles as a reflection of the principles of both
accountability and liability. Another significant characteristic of this obligati-
on in the UK company law is that all types of companies subject to the CA are
obliged to fulfil the requirements related to website provisions without any
discrimination. Thus, the UK legislator aims to ensure the main principles of
modern company law and the validity of company law codifications (Girvin,
Frisby, Alastair, 2010: 494, 495).

In German company law, the companies’ obligations to setup a website are regu-
lated in the disaggregated provisions of the Stock Corporation Act (Aktiengesetz
-AktG) (Popken, Richter, 2012: 72). The company websiteobligation concerns
the right to obtain information and copies of the contracts made after the es-
tablishment. Accordingly, it is not possible for the partners to request a copy of
these contracts from the company if a copy of a contract has been made after
the establishment on the company’s web page. Invitations from the company’s
general assembly meetings should include information on the company’s web site
too (Goette, Habersack, Kalls, 2018: Rn.1-15). In fact, posting the announcement
of the general assembly meetings on the company’s website is a precondition
for the call to be legally valid. The web page of the announcements to be made
by the company has gained special importance in case of a joint stock company
operating in the capital market. Article 124a) AktG includes a special provision
regarding the announcement on the company’s webpage (Goette, Habersack,
Kalls, 2018: 1-15). The company’s webpage plays an active role in implement-
ing the proposals for the decisions taken by the shareholders at the general
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assembly and their subordination to the Corporate Governance Code (Popken,
Richter, 2012: 79-83).

In Serbian company law, the Company Act envisages the obligation of limited
liability companies and joint stock companies to publish on its website or on
the website of registered economic entities a notice on the taken legal action or
completed legal transaction, with relevant facts and description of the business
activity, within a period of 15 days from the conclusion of the legal transaction
(Article 66 para. 9 CA).* The announcements posted on the company website
have a special significance; they are a prerequisite that ensures the validity of
the corporate governance principles. Thus, it is imperative that the guidelines
for corporate governance areposted on the company’s website (Art 335 CA on
general assembly meetings, Article 356 CA on publishing the general assembly
decisions).All documents, decision and reports should be made public and acce-
ssible to the shareholders (Article 465 CA).

4. The Legislator’s Expectations about the Website Obligation, and
assessment on whether the expectations have been met to date

One of the innovations that can be described as a reform in the Turkish Com-
mercial Code (TCC) is the obligation of capital companies to setup a website. The
legislator aimed to establish a law of competitiveness which is suitable for the
European Union investment climate and to ensure validity of the legal regime
for the capital companies in compliance with the principles of transparency and
accountability. When the Code was enacted in the Turkish Grand National As-
sembly (TGNA) and published in the Official Gazette, the purpose-oriented provi-
sions were validated. One of these provisions is the capital company’s internet
page obligation. Transparency will be ensured at the highest level through the
introduction of the website obligation in company law. In this way, the informa-
tion related to the company, the company’s statements, calls, explanations, an-
nouncements, prepared documents, reports, financial statements and answers
to questions will be made easily accessible to everyone.

For these reasons, in the original version of the Turkish Commercial Code,enacted
and published in the Official Gazette in 2011,all the capital companies were
obliged to setup a website. All joint stock companies, limited liability companies
and cooperative companies with shares were also obliged to establish a website
without any distinction in terms of the size or scales of business. On the other
hand, only two days before the Code came into force on 01.07.2012, radical

5 The Company Act, Official Gazette of RSno.36/2011,99/1011,83/2014,5/2015 and 44/2018
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amendments were made to the TCC by enacting the Code No. 6335°. One of the
enacted amendments was related to the scope of the capital companies subject
to the obligation to set up a website.

According to the last version of the Code, after introducing the significant last
minute amendments in 2012, all capital companies were not subject to the ob-
ligation to set up a website, but only the capital companies which are subject to
independent auditing. As a matter of fact, the companies subject to independent
audit are only joint stock companies,under the criteria determined by the Council
of Ministers, and the number of joint-stock companies which meet these criteria
does not exceed 5.000 for the year 2018. According to the TCC and the legisla-
tive decree on Public Oversight, after the updated criteria for 2018, a capital
company has to meet at least two of the following criteria in order to be subject
to independent auditing and, hence, the obligation of opening a website(Sener,
2017: 434):

1. Total assets of 40 million TL and more.
2. Annual net sales revenue of 80 million TL and more.
3. Number of employees: two hundred and more.

In the Turkish trade practice, the number of capital companies that can meet the
criteria underlined above does not exceed 5.000 companies for the year 2018. In
line with the objectives of the Code specified in the Preamble of the first original
version of the Turkish Commercial Code, all capital companies, including a total
of about 850.000 public limited and private limited companies, were subject to
the website obligation.

The main reason for introducing amendments that changed the scope of compa-
nies subject to the website obligation was the objections coming from the actors
in Turkish commercial life. In particular, the Union of Chambers and Commodity
Exchanges of Turkey tried to manipulate the codification and Turkish Company
Law reform. Despite the fact that the Turkish Commercial Law doctrine stated
that the original version of the Code should have been kept, the Turkish legislator
resorted to a populist approach. Unfortunately, due to the populist approach,
the Turkish Code of Commerce (TCC) has been amended 17 times in the past
six years, since 2012 to date. By all these amendments, the TCC moved away
from the starting pointenvisaged in the original version of the TCC. For this
reason, it is considered that the legislative efforts to codify the commercial law
matter have ended with failure and disappointment. In terms of the normative
framework related to the obligation of capital companies to set up a web page,
we need to return to the original first version of the Code. Thus, as envisaged

6 Code No. 6335, Official Gazette, 30.06.2012 No: 28339.
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in the original version of the Code, all capital companies need to be subject to
the website obligation without exception and discrimination.

5. Conclusion

As in all modern company law regulations, the obligation of capital companies
to set up a website is regulated as one of the key principles of corporate gover-
nance, envisaged in the European Union regulations. In the effort to harmonize
its legislation with EU law, Turkeyadopted the 2011 Turkish Code of Commerce
(TCC), which prescribed the obligation to all capital companies to set up a websi-
te andmake the information on legal transactions accessible to shareholders
and general public. The content of the obligation and the scope of the respon-
dents were originally taken from the comparative law resources. However, after
amending the TCC by the Code No. 6335,the scope of the companies which were
subject to this obligation was narrowed. In spite of the legislator’s original in-
tention to subject atleast 850.000 capital companies to this obligation, after all
these amendments,the scope of companies that are obliged to set up a website
has been reduced only to public limited companies which are subject to inde-
pendent audit.In conclusion, the codification efforts have resulted in aprofound
disappointment, especially for company lawyers.
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Ipasnu pakyamem, Cakapuja YHusepzumem,
Cakapuja, Typcka

OBABE3A /IPYIIITBA KAIIHTAJIA /IA IOCTABH HHTEPHET CTPAHHLY,
KAO HHCTPYMEHT 3A IIOCTH3ARE TPAHCIIAPEHTHOCTH
KOPIIOPATHBHOI YIIPAB/bAHA Y TYPCKOM KOMITAHHUJCKOM ITIPABY

Pe3ume

JedHa 00 Haj3HauajHujux HOBUHAY HOBOM MYPCKOM 3AKOHY 0 MP208UHU, 06jA8./bEHOM
y Cayacberom enacHuky 2011. 200uHe, je o6asesa ceakoe dpywmea kanuma.ia da
Kpeupa u nocmasu 36aHU4YHy UHmepHem cmpanuyy (ee6-cajm). Osa odpedba umaaa
je 3a yuse uHcmumyyuoHaauszayujy npedyseha, obesbehusarse npasa domahum u
CMpAaHuUM UuHeecmumopuma oa 0o6ujy adekeamte uHgopmayuje o KOMNAHUjU, KAO
u obeszbehusarbe sehie mpaHcnapeHmMHOCm y KOHMeKCmy Ucnyrasarea npeyseme
ob6asese yckaahusarba mypckoz 3akoHodascmea ca npasom Esponcke yHuje. [lpe
He20 wmo je 3aKoH 0 mp208uHU cmynuo Ha cHazy 1. jyaa 2012. 200uHe, 3akoHodasay
je npomeHUOo oK8Up U CaHKYUje 3a Kpulere o8e obasese, Kao 002080p HA peakyuje
MarUux komnauuja. Mako cy uHuyujaiHo cea dpywmea kanuma.a umaia 06agesy
da nocmase uHemepHem cmpaHuye, npema nocaedrHuUM U3MEHAMA 0802 3aKOHA
ma obasesa je nponucaxa camo 3a dpywmea Kanuma.d Koja n00.1excy He3a8UCHOj
(ekcmepHoj) pesusuju. O6asesa osux komnaHuja da Kpeupajy u nocmase uHmepHem
cmpanuye pe2yaucaHda je yaaHom 1524. 3akona o mpzosuru Peny6.auke Typcke, Koju
nponucyje da cy dpywmea kanumaJida Koja no01excy He3agucHoj pesusuju 0yicHa
da uspade u nocmage unmepHem cmpaHuyy. 0Oge KomnaHuje mMopajy ucnyHumu
c8oje obaseze omeaparbeM UHMepHem cmpaHuye y poky od mpu meceya o0
dana pezucmpayuje mpeoguHckoe dpywmea u odpehusarbem desa sebcajma 3a
nocmas./baree ob6asewmerba U Hajasay ckaady 3a 3akOHOM. YKOAUKO KOMNAaHUja
He ucnyHu nponucaHe obasese, npuMersyjy ce a0MUHUCMPAMUBHE U KPUBUYHE
CaHKyuje.

Kmyune peuu: Typcku 3akoH 0 mpzosuHu, dpywmago kanuma.ia, 06age3a nocmas-
/barbd UHMepHem cmpaHuye, npucmyn uH@opmayujamd, mpaHcnapeHmHocm,
adMuHUCmpamueHe U Kpusu4He CaHKyuje.
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focus on the protection of individual employees’ rights in the events of col-
lective redundancies and transfer of undertakings/change of employers.

Key words: collective redundancies, transfer of undertakings, businesses,
parts of undertakings or businesses, change of employers.

1. Introduction

In the contemporary labour law system of the Republic of Macedonia, the issue of
collective redundancies is regulated by the Labour Relations Act of 2005' (which
is still in force). The term ‘collective redundancies’ itself, has been introduced for
the first time by the amendments to the Labour Relations Act of 2010.? The frequ-
ent changes to the legal provisions regulating the issue of collective redundancies
are the result of certain ‘internal’ and ‘external’ reasons (MpbukoB, CpejKoBa,
Bacuses, 2016: 414). The internal reasons stem from the need to mitigate the
negative consequences of collective redundancies on workers. Such consequ-
ences have been affecting Macedonian workers since the independence of the
country (in 1991), while they had their strongest impact in the so-called phase
of ‘transition’ and ‘privatization of the social capital’ in the 1990s.The external
reasons for continuous changes in the regulation of collective redundancies are
areflection of the need for harmonization of the Macedonian labour legislation,
both with the international labour standards® and the EU labour law (particu-
larly with Council Directive 98/59/EC on collective redundancies)*.Hence, in
thispaper, the authors will focus on the more ‘problematic’ issues arising from
the system of regulation and implementation of collective redundancies in the
country. In this regard, particular emphasis will be put on those segments of
the collective redundancies regime which are not harmonized, are not properly
harmonized, are not clear enough, and create confusions in their implementation.

1 The title of the legal provision regulating the issue of collective redundancies within the
Original text of the Labour Relations Act of 2005 states: , Notification obligations in case of
termination of employment of larger number of workers due to business reasons”. For more
information, see: Law on Labour Relations, Official Gazette of the Republic of Macedonia,
no.62/05, Article 95.

2 The current title of the legal provision regulating the issue of collective redundancies
pursuant to the Act amending and supplementing theLabour Relations Act, Official Gazette
of the Republic of Macedonia, no.124/10, states: ,information and consultation about collective
redundancies due to business reasons”.

3 Inthis context, particular focus should be given to the ILO Convention on Termination of
Employment, 1982(No.156)and the ILO Recommendation on Termination of Employment,
1963 (No.119), which are ratified by the Parliament of the Republic of Macedonia.

4 See:Council Directive 98/59/EC on the approximation of the laws of the Member States
relating to collective redundancies, Official Journal L 225,12/08/1998 P. 0016 - 0021.
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In the modern businessenivronments, labour relations become increasingly
dynamic and, as a consequence, there are more frequent changes on the side of
the employer as a contractual party in the employment relationship. Usually,
such changes are related to changes in the organization of the business and/or in
the ownership of assets with which the business is being performed and which
are directed towards a greater competitiveness and more efficient fulfilment
of the employers’ business objectives. The change of the employer can lead to
a transfer of the employment contracts of the employees and safeguarding of
their employment relationships only as a consequence of a so called ‘transfer of
an undertaking, part of an undertaking, business or part of a business’ from the
employer-predecessor (transferor) to the employer-successor (transferee). The
second substantial issue which will be treated in this paper is the analysis of the
compliance of the Macedonian labour legislation with the EU labour law (and in
particular with the Directive 2001/23/EC on safeguarding of employees’ rights
in the event of transfers of undertakings, businesses, parts of undertakings or busi-
nesses), concerning the legal regime for regulating the transfer of undertakings
and the protection of employees’ individual rights.®

2. Collective Redundancies

2.1. Forms (ways) of terminating employment contracts within
the frame of collective redundancies - Definition and Scope

The Labour Relations Act defines the collective redundancies by taking into
consideration their quantitative and temporal aspects, or the aspects referring
to the number of employees encompassed in the collective redundancy and
to the period of time over which the collective redundancy is supposed to be
carried out. In this regard, Macedonian labour legislation is aligned with the EU
Directive 98/59/EC on collective redundancies, since it provides that collective
redundancies should cover at least 20 employees for a period of 90 days.®

The biggest gap between Macedonian labour legislation and the EU labour law
can be found in the scope of the ‘collective redundancies’ and particularly in the
forms (ways) of terminating of employment contracts of employees that can be
equated to redundancies.

5 See: Council Directive 2001/23/EC on the approximation of the laws of the Member States
relating to the safeguarding of employees’ rights in the event of transfers of undertakings,
businesses or parts of undertakings or businesses, Official Journal L 082, 22/03/2001 P.
0016 - 0020.

6 3akoH 3a paGOTHUTE OJHOCH, usieH 95, cTaB 1.
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On the basis of the definition of collective redundancies as regulated by the
Labour Relations Act, we come out with two different interpretations regarding
the scope of collective redundancies. Such interpretations are: the broader (sensu
latu) or grammatical interpretation, and the narrower (strictu sensu) interpreta-
tion.

The broader (sensu latu) interpretation of the scope of collective redundancies,
implicitly entails all the forms of termination of employment contracts. If all the
forms of termination of employment contracts are calculated in the number of
redundancies, then this would mean that even terminations which are inherent
to the individual worker concerned shall be considered as redundancies as
well (e.g.: termination due to the employee’s death; dismissals due to capacity
or conduct reasons on the side of the employee, etc.).Such an interpretation is
inadequate and contrary to the provisions and the spirit of the Directive 98/59/
EC on collective redundancies.

Unlike the broader (sensu latu) interpretation of the scope of collective redun-
dancies which refers to ‘any termination of the employment relationship’, the
narrower (sensu strictu) interpretation limits the scope of collective redundanci-
es at precisely defined ways (cases) of termination of employment relationships.
On the basis of this interpretation, the Labour Relations Actrefers to the ‘decision
on termination of employment due to business reasons” asthe only way to terminate
the validity of the employment contract that could be subsumed under the collective
redundancy. The occurrence of the ‘dismissal due to business reasons’ as a single
way of termination that can be equated to redundancy is contrary to the provisi-
ons and the spirit of the Council Directive 98/59/EC, which takes a broader (more
extensive) approach. This means that the EU labour law establishes a Community
concept of collective dismissals which is autonomous and uniform, and it cannot be
derogated by the different national legislations of the EU member-states(Blanpain,
2012: 744). According to this concept, collective redundancies cannot be restricted
only to redundancies for structural, technological or cyclical reasons and they have
to comprise the dismissals for any reason not related to individual workers concer-
ned. In fact, collective redundancies should comprise any termination of contract
of employment not sought by the worker and therefore without his consent, but at
the same time, it is not necessary that the underlying reasons should reflect the
will of the employer.®

7 Ibidem.

8 Such an interpretation derives from the Judgment of the European Court of Justice in
the case ‘European Commission v Republic of Portugal’ (C-55/02, Judgment dated 12.10.2004,
Rec. 32), where the Court extends the scope of the collective redundancies to other cases
(ways) of termination of employment based on specific ‘external’ circumstances, which are
independent from the will or the initiative of the employer. Such other cases are those due to:
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De lege ferenda, under ‘collective redundancy’, Macedonian labour legislation
should envisage all the ways of termination of employment contracts that are
not related to the individual workers concerned and that are initiated by the
employer, including the termination of the fixed-term employment contracts
where such a termination takes place prior to the date of expiry or the com-
pletion of such contracts. It should also be borne in mind that there should be
at least 5 employees of the total number of ‘surplus’ workers whose contracts
of employment should be terminated on the basis of dismissal due to business
reasons. The termination of the employment relationships of the remaining
workers (necessary for meeting the statutory minimum in order to achieve the
quantitative presumptions of the collective redundancy) may be established both
on additional decisions on termination of employment due to business reasons
as well as on consensual cancellations of the employment contracts(Crn¢ic,
Cvetanovic, Gotovac, Gaspar Luki¢, Milkovic, Tadic, Zuber, Zic, 2010: 178)

2.2. Workers’ participation in the event of collective redundancies

Workers’ participation in the event of collective redundancies entails the wor-
kers’ rights to information and consultation, with its ultimate goal to prevent
(mitigate) the consequences arising from the termination of the employment
contracts of the ‘redundant’ (surplus) workers encompassed by the collective
redundancy.

While Macedonian labour legislation is characterized by a proper harmoniza-
tion with the EU labour law in terms of the ‘temporal aspects’ which determine
the moments of initiation and completion of the information and consultation
procedure, this conclusion cannot be brought in respect to the subjects who are
involved in that procedure. Namely, workers’ participation (information and
consultation), both according to the Council Directive 98/59/EC as well as to
the Labour Relations Act is indirect, with the involvement of workers’ represen-
tatives. However, in Macedonian labour legislation there is neither substantial
definition nor a procedure for the election of workers’ representatives in regards
to rights to participation. In such circumstances, the following question may
be asked: Who are the subjects responsible for conducting the information and
consultation procedure prior to the commencement of the collective redundancy?
In practice, it is considered that trade unions (trade union representatives)
can act in the capacity of workers’ representatives, but what if there is no trade
union organization at the employer? Yet, regardless of the fact whether workers
are represented by the trade unions or by workers’ representatives, they have

employer’s insolvency, expropriation, fire or other cases of force majeure, as well as the cases
of termination of undertakings’ activities due to the death of the employer-natural person.
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an inalienable right to be informed and consulted, while employers have an
obligation to involve the workers in the process of participation prior to the
commencement of the collective redundancy. Such a position is aligned with
the stance of the European Court of Justice taken in the European Commission
v United Kingdom case, where the Court states that it is no longer possible that
there are no workers’ representatives in the event where a Member State would
not have an overall system of workers’ representation.’

2.2.1. The informing of workers’ representatives in
the event of collective redundancies

There is a misalignment between the Macedonian labour legislation and the EU
Directive 98/59/EC in relation to the contents that make the information and
then the consultation of the employees, since the Labour Relations Act does not
impose obligation to the employer to inform the workers’ representatives on a
very important issue such as the issue of the criteria for the selection of the wor-
kers to be made redundant. The determination of the selection criteria aims to
objectify the process of selection of workers whose employment contracts shall
be terminated or safeguarded. For the largest part of its validity, the current
Labour Relations Act of 2005 has not ‘touched’ upon the issues related to selec-
tion of employees in the events of dismissals due to business reasons, including
the cases of collective redundancies.!® The legal void has been settled in prac-
tice by the competent courts. Referring to the international labour standards
(the ILO Convention on Termination of Employment No.158, and especially the
ILO Recommendation on Termination of Employment No.166), in the event of
dismissal due to business reasons, the Courts oblige the employer to determine
certain criteria in advance (prior to the dismissal) for the selection of employees
whose employment relationship shall be terminated.'! In the event that collective
agreements which provide for criteria for selection of the employees are not
applicable to the employer, he/she is obliged to determine, prior to the commen-
cement of the procedure for termination of the employment contracts due to
business reasons, certain criteria and measures with an internal Act, as well as
to apply such criteria and measures (TomanoBuk T, TomaHoBuK B, 2010: 111).

9 See: Case European Commission v. United Kingdom(C-382/92).

10 The latest Act ammending and supplementing the LRA of 29.06.2018 (Official Gazette
of the Republic of Macedonia, n0.120/2018) introduces a new provision that sets certain
selection criteria (Art.7). In any case, we note that the provision is vague and unclear from
a terminological point of view.

11 See: Decision of the Basic Court in Tetovo, PO. 6p. 42/2013 from 03.07.2013 roz,
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The latest Act amending and supplementing the Labour Relations Act of 29
July 2018 stipulates the following selection criteria in terms of dismissal due to
business reasons: the criteria arising from the needs for efficient functioning
of the employers’ work, vocational training and qualification of the employee,
work experience, work performance, the type and significance of the employe’s
working position, length of service and other criteria determined in the collec-
tive agreement, including the criteria for protection of disabled persons, sin-
gle parents and parents of children with special needs whose employment is
terminated due to the same reasons.'?In practice, there are several collective
agreements (primarily concluded at a branch level, that is, department level)
which stipulate criteria and measures for the selection of employees with the
priority of retaining their working position. In most of them, the prevalent cri-
teria are: vocational training and qualification, length of service, type and value
of the working position, work results, age and similar criteria.’® There are also
collective agreements which provide for certain social criteria (such as, health
condition or economic and social position of the employee), but although these
are stipulated in the agreements, such criteria are given less value compared
to the other criteria mentioned above.™*

2.2.2. Consultation of the workers’ representatives
in the event of collective redundancies

The consultations begin only after informing the workers’ representatives, but
atleast one month prior to the commencement of the collective redundancies.” The
purpose of the consultations is the reaching of an agreement’ between the employer
and the workers’ representatives with regards to the ways and means for avoiding

12 See: Actammending and suplementing the Labour Relations Act of 29.06.2018, Art.7.

13 Collective Agreements that envisage such criteria are: Collective Agreement for the
Employees in the Food Industry (Kosekmusen /[loczosop 3a spabomerume od 3emjodesicmeo
u npexpaméena undycmpuja); Collective Agreement for the Textile Industry (Kosekmusen
Jozosop 3a mekcmusana undycmpuja Ha Peny6auka Makedonuja); Collective Agreement for
the public facilities for children in the field of care and education of children (Kosiekmugen
Hozoeop 3a jasHume ycmaHogu 3a deya 8o dejHOCMA 32puxcysarbe U ocnumaHue Ha deyama
u 80 dejHocma 0dMop u pekpeayuja Ha deyama), etc.

14 Collective Agreements that envisage such criteria are: Collective Agreement of companies
of other monetary intermediation and the activity of intermediation in operations with
securities and commodity contracts (Ko.siekmuser JJozogop Ha dpywmeama 00 dpy20 MOHemapHo
nocpedysatse u dejHocma Ha nocpedysarbe 80 pabomeremo 80 Xapmuu 00 8pedHOCIM U CMOK08U
dozosopuy); Collective Agreement for Culture (Kosiekmueen [loeosop 3a kyamypa); Collective
Agreement for the Elementary Education (Kosiekmueer /Jo2zogop 3a ocHo8HOmMo 06pazosaHue
80 Penybsauka MakedoHuja), etc.

15 3akoH 3a pabOTHUTE OHOCH, 4JieH 95, cTaB 2.

215



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 79 | F'oguHA LVII | 2018

collective dismissals, reducing the number of dismissed workers, or mitigating the
effects of the collective redundancies.’*The Labour Relations Actdetermines the
general time frame during which the consultations between the employer and
the workers’ representatives should be conducted, but it does not provide for
any specific details regarding: the way of conducting the consultations(written
or oral) and the extent to which the parties are involved in the consultation
procedure.

Usually, in practice, consultations start with the submission by the employer
of a so-called ‘draft program for fostering the redundant employees’. Workers’
representatives are entitled to submit their opinions and proposals on the basis
of the Draft Program. However, the Macedonian labour legislation does not de-
termine the existence of such a ‘program’ as an act of the employer for fostering
the redundant employees, nor does it determine its contents.

Concerning the extent to which the parties are involved in the consultation
procedure, it remains unclear whether the consultations will be reduced to a
simple exchange of opinions or will include a more in-depth form of dialogue
between the parties which will resemble acollective bargaining. In our view, the
employer will need to demonstrate goodwill, readiness and determination to
finding a mutually acceptable solution even if at the end no agreement is reached.

2.3. Notifying the public authorities for the planned collective redundancy

The legal regime of collective redundancy in the Macedonian legal system is
completed with the obligation of employers to notify the public authorities
about the planned collective redundancy. Through the notification procedure,
collective redundancies and their consequences are taken ‘outside of the com-
pany boarders’ because they have a wider social impact, tangling a wider range
of subjects (MpukoB, 2012:644).In this process, the role of the public authority
(which in the case of Macedonia is the Service responsible for employment in-
termediation, i.e.the Employment Service Agency of the Republic of Macedonia)
is set to three broader competencies and activities,such as: the competence of
being informed by the employerabout the planned collective redundancies,the
competence of determining the time period for which the duration of the deci-
sions for termination of the employment of the workers covered by the collec-
tive redundancies will not have a legal effect,and the activity of searchingfor
solutions to the problems and consequences arising from the planned collective
redundancies (Blanpain,2012:751). Through these three groups of competencies
and activities, we analyze the compliance of the Macedonian labour legislation
with the Council Directive 98/59/EC.

16 3akoH 3a pabOTHUTE OJHOCH, 4jieH 95, cTaB 3.
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The Labour Relations Act determines an obligation for the employer after the
completion of the consultations with the workers’ representative to notify in writing
the service responsible for employment intermediation.... In the same provision,
the law determines that the notification contains all relevant information re-
garding the planned collective redundancies and consultations with the workers’
representatives.”In this part, the Macedonian labour legislation is complemen-
tary with the contentsand with the spirit of the Council Directive 98/59/EC,
which first presumes the completion of the consultation procedure, and then
the adoption of decisions on the termination of the employment relationship of
workers covered by the collective redundancy. Such interpretation arises from
the Junk v Kiihnel (C-188/03)case,where the EC] statesthat ‘the notification of
public authorities must follow the completion of the consultation procedure, while
the dismissals can be made only after the completion of the notification procedure
to public authorities’. Therefore, ‘the purpose of the notification is not to prevent
an employer from adoption of a decision for collective redundancy, but only the
prevention of the unemployment of the employees covered by it’.!®

While the initial part of the notification procedure of the public authorities is
in line with the relevant provisions of the Council Directive 98/59/EC, it cannot
be ascertained for the rest of it.The Council Directive 98/59/EC delegates the
authority to the competent public administrative body to determine the time
period for which the planned collective redundancies will not have a legal effect.
In this regard, the earliest period in which collective redundancies can have a
legal effect is 30 days from the moment of notification to the body of the public
authority,” and if this body estimates that the problems arising from collective
redundancy cannot be resolved within the initial deadline, it has the right to
extend this deadline to 60 days.?® Of course, the time period for notification of the
public administrative body to the planned dismissals until their implementation
should be used to seek solutions to problems arising from collective redun-
dancies in relation to the workers. The Macedonian labour legislation ‘makes
an attempt’ to align with this part of the notification procedure. However, it
seems that the legislator did not understand the essence of the deadlines for
the ‘suspension’ of carrying out the collective redundancy, i.e. the temporary
prolongation of the individual dismissals of the workers encompassed by the
collective redundancy.

17 See 3akoH 3a paGOTHHUTE OJHOCH, 4jeH 95, cTaB 6.

18 See: Opinion of the Attorney General, in the caseEC]J27 Jan. 2005, Case C [rmtraud Junk v
Wolfgang Kiihnel - 188/03 ECR 2005.

19 See: Council Directive 98/59/EC, Article 4, paragraph 1.
20 See: Council Directive 98/59/EC, Article 4, paragraph 3.
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The purpose of determining the deadlines for ‘temporary suspension’ of the legal
consequences of the collective redundancy decision is implicitly regulated in
the Labour RelationsAct. In fact, for the duration of these deadlines, the Service
responsible for employment intermediation requires an opportunity to provide
assistance and services for labour mediation of workers covered by the collective
redundancy, in accordance with the law (in particular, the Act on Employment
and Insurance in case of Unemployment).!

3. Transfer of undertakings

3.1. Legal reasons for transfer of an undertaking
(cases of change of the employer)

According to the EU Transfer of Undertakings Directive 2001/23/EC, the transfer
of an undertaking/part of the undertaking/business/part of business can be a
result of a legal transfer or merger.?*The legal basis for the transfer of an under-
taking should reflect a ‘contractual relationship’ between the transferor and the
transferee. Directive 2001/23/EC and its rules concerning the preservation of
employment and safeguarding the employees’ acquired rights shall be applied
in all the cases that will resultin an agreed change of the employer (legal entity
or natural person).It means that every legal act on the basis of which there is a
transfer of the employer’s function may be subsumed under Directive 2001/23/
EC and covered by its rules.

The Labour RelationsAct of Macedonia regulates this issue by taking the respec-
tive provision from the Directive ‘word for word’. Being willing to ‘harmonize’
with the Directive, the Act determines the legal reasons for transfers of un-
dertakings, but it does that in a way which does not correspond with the legal
terminology that is subject to regulation of the Acton Trade Companies*, and
then with other regulations in the field of the broader contract law. The Labour
Relations Act envisages the ‘status changes®, as ‘cases’ on the basis of which a
change of employer may occur on the one hand, as well as the ‘legal transfers’ or
‘mergers’® on the otherhand. From the point of view of the Macedonian legal
system, it seems that the notion ‘legal transfer’ is too general and can include
different ways of transfer of undertakings, i.e. different cases of a change of an

21 See: 3aKkoH 3a BpaboTyBame U OCUTYpYyBakbe BO CJ1y4aj HAa HeBpaboTeHOCT, (1. 8eCHUK
Ha Peny6.inka MakejoHuja no.37/1997

22 Council Directive 2001/23/EC, paragraph 1 (a).

23 3akoH 3a TProBcKUTe ApyIITBa, C1.BeCHUK Ha Peny6ymka MakeznoHwuja, 6p.28/04.
24 See: 3akoH 3a pa6oTHHUTE oHOCH, YJ1. 68, cTaB 1.

25 See:3akoH 3a paboTHUTe ogHOC Y. 68-a.
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employer, while the notion ‘merger’ is one of the possible types of status changes
that are present in the Macedonian company law.

3.2. Determining the subject of transfer and
retaining the identity of the undertaking

If a comparison is made between the ‘subject of transfer’ regulated with the
Directive 2001/23/EC (which is the undertaking/part of the undertaking, busi-
ness/ part of the business)?® and the notion ‘subject of transfer’ according to the
Labour Relations Act (which is a trade company or parts of a trade company),”’
we will face an obvious terminological and crucial non-compliance between
these two acts. The ‘trade company’ is and can only be a subject to law, and not
an object, that is to be put in a legal circulation and to be subject of transfer
(bennvanen, MusnaaunoBa, 2011: 78). Such an object (subject) could only be the
‘undertaking’, defined as a collection of rights, assets and factual relations that
have a property value and that belong to the trade business of the merchant,
which is an entire and independent legal entity that can be put in circulation.?®
In short, the undertaking is a unity of property and people, connection of capital
and labour, under a sole management directed towards achieving the economic
objectives that have been set.

The transfer of the employment contracts of the employees is dialectically related
to the fulfilment of another cumulative condition and that is the condition of the
‘transferred undertaking to retain its identity’ (i.e. the economic wholeness). In
this regard, the Directive 2001/23/EC stipulates that a transfer of undertaking/
part of an undertaking/business/part of a business is considered to be a transfer
of an ‘economic entity which retains its identity, meaning an organised grouping
of resources which has the objective of pursuing an economic activity, whether
or not that activity is central or ancillary’?® The transferred undertaking will
retain its identity if the new employer continues or resumes to carry out the
business that was previously performed by the old employer (Blanpain, 2012:
759). The existence of other circumstances should be taken into consideration
too, without prejudice to their ‘relative weight’ and impact on the qualification
of one transfer as ‘a transfer of undertaking that retained its identity’.>’In any

26 See: Council Directive 2001/23/EC, Article 1, paragraph 1.
27 See:3akoH 3a pabOTHHUTE OAHOCH, 4J1.68-a.

28 3akKoH 3a TProBCKUTe JpylITBa, Y. 3, ctaB 1, Touka 40.
29 See: Council Directive 2001/EC, paragraph 1, (b)

30 Such circumstances may be: the type of undertaking or business; the fact whether or not
the tangible assets of the business (such as: buildings or movable property) were transferred;
the value of the tangible assets at the time of the transfer; whether or not the majority of the
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case, the basic prerequisite for having continuity in the employment is to have
continuity in the performance of the business activities that fall in the ‘hands’
of the new, changed employer (Pitt, 1997: 242).

The Macedonian labour legislation follows the model of the Directive 2001/23/EC
and, at least, is formally harmonized with the legal assumption of the Directive
that the transfer of the employment contracts of the employees as a result of the
transfer of the undertaking depends inter alia on the retaining of the identity
of the transferred undertaking. The Labour RelationsActstipulates that the
transfer of the trade company or part of the trade company means a transfer of
an economic entity ‘which retains its identity, meaning an organised grouping of
resources which has the objective of pursuing an economic activity, whether or not
that activity is central or ancillary’3!

A crucial question in terms of the transfer of the undertakings and maintenan-
ce of their identity is solving the dilemmas coming from the ever expanding
business practice of ‘contracting out’ of services (or outsourcing) in the EU
member states.??From the point of view of the EU labour law, the main problem
of this business practice is the application or non-application of the regulations
governing transfer of undertakings and their consequences for the employees
in the event of a ‘transfer of service activities which may take place without any
transfer of tangible or intangible assets from the transferor to the transferee’
(Laulom, 2001: 153). Evidently, this type of ‘outsourcing’ refers to the contrac-
ting out of labour-intensive service activities. In short, a primary criterion for
the application of the transfer of undertakings regulations is the existence of a
transfer of tangible or intangible assets (property) from the employer-transferor
to the employer-transferee. If in the specific case there is no such transfer (as in
cases of transferring labour intensive activities), the employment contracts of
the employees will be nevertheless transferred to the new employer if he takes
over a ‘substantial’ part of the workforce of his predecessor. This will particu-

employees were taken over by the new employer; whether or not the customers were transferred
and the degree of similarity between the activities carried on before or after the transfer and
the period, if any, for which those activities were suspended (See: Case 24/85,18.03.1986, Jozef
Maria Antonius Spijkers v Gebroeders Benedik Abattoir CV et Alfred Benedik en Zonen BV,
ECR 1119).

31 See: 3akoH 32 paboTHHUTe oAHOCH, Y. 68-3, cTaB 2.

32 At the time when the Directive 2001/23/EC was adopted, the business practice of a
‘transfer of the performance of certain service-providing activities to external contractors’
(for example: cleaning, catering, security, etc.) or so called ‘contracting out’ was not present to
alarge extentin the business and production activities of the European companies. However,
at the end of the eighties from the last century, it started to take more significant place in
the strategies of ‘vertical disintegration’ of companies as a consequence of their interest in
reducing the costs and increasing the hiring and firing flexibility.
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larly apply to those economic sectors that encompass such economic activities
which are not composed of specific operating resources (for example: catering,
maintenance and cleaning, security), and the takeover of the workforce will be
a sufficient criterion that will lead to a transfer. In other words, in the labour
intensive sectors, the takeover of the employees is a decisive criterion for the
existence of a transfer.

The business practices of ‘contracting out’ and their legal consequences in rela-
tion to the employees are not an ‘open subject for discussion’ only on the level
of the European Communities. They are insolvable enigmas in the Macedonian
labour and legal system, even though ‘at first sight’ the Labour Relations Act
seems to give certain directions in favour of them being solved. So, the Act stipu-
lates that in the event of the ‘transfer of activities of a trade company or parts of
a trade company or in case of transfer of tasks or part of them from the employer-
transferor to another employer-transferee, the rights and obligations deriving from
employment shall be completely transferred to the employer-transferee to whom
the transfer is made.The transfer of the rights and obligations deriving from the
employment relationship takes place regardless of the legal reason and regardless
of the fact whether the ownership rights are transferred to the transferee or not.
The employer-transferee, as an employer, is authorized to continue to perform the
tasks or activities of the previous employer or to perform similar tasks and activi-
ties. The tasks and activities related to production or services provision or similar
activities offered by the legal entity or natural person on their behalf and on their
responsibility in the facilities or premises determined for their performance shall be
considered as tasks or activities of the employer’.3® With this provision, the Labour
Relations Act (consciously or unconsciously) makes a clear distinction between
the notion ‘undertaking/part of the undertaking/business/part of the business’ that
refers to the performance of the central or ancillary activity of the employer,
and the notion ‘activity/task’ that refers to the performance of certain stable
and regular production or service-providing activities that are not central, nor
ancillary activities of the employer and that can be ‘outsourced’. But, on the other
hand, the consequences from the transfer of the ‘activity/task’ in relation to the
employees are identical to the consequences from the transfer of the ‘undertak-
ing/ part of the undertaking/ business/ part of the business’. Both the first and
the second case cause (or are supposed to cause) transfer of the employment
contracts of the employees and safeguarding of their acquired rights. However,
in practice, the legal consequences in relation to the employees that occur after
the transfer of the activity/task has been realized are diametrically opposite
to those stipulated in the Act. Usually, in the event when the employer decides
to ‘outsource’ a certain activity or task to an external contractor (regardless of

33 See: 3akoH 3a paboTHHUTe oAHOCH, Y. 68-3, cTaB 4.
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whether the activity is capital-intensive or labour-intensive), the employment
contracts of the employees who have been previously employed by the employer
that organized the performance of the activity or task in question are terminated,
or are taken over by the new employer, but under different (deteriorated) conditions
than the conditions the employees previously had.

3.3. Safeguarding the employment and preserving the
conditions of the employment relationship

The principle of safeguarding the employment relationships of employees and
preserving their terms and conditions of employment in the event of a change
of the employer is inspired by the idea of‘legal succession’ that has been known
in the civil and commercial law for centuries, and has been later transmitted to
the labour law (MpbukoB, 2015: 311). The basic rule inspired from the Direc-
tive 2001/23/EC is that the ‘transferor’s rights and obligations arising from a
contract of employment or from an employment relationship existing on the date
of a transfer shall, by reason of such transfer, be transferred to the transferee’?*
This rule does not have an identical transposition within the Macedonian labour
legislation but, from several provisions of the Labour Relations Act, a conclusion can
be drawn that the new employer (transferee) takes over all the rights and obliga-
tions deriving from the transferred employment contracts in an unchanged form
and scope.* It is considered that the contracting parties (employees employed
at the employer-predecessor and the new employer) should not conclude new
employment contracts because those are not ‘new’ contracts, butitis a transfer
of their ‘old’ contracts of employment which are automatically transferred to the
new employer-successor. The rights and obligations of the employees before and
after the transfer of their employment contracts should be seen as a whole. Thus,
the rights arising from the continuity of the employees’ employment relationship
(i.e. the years of service) with both employers (the former one and his succes-
sor), such as the rights to a severance pay and a period of notice, are particularly
important. Additionally, the principle of ‘safeguarding the employment of the
employees and the preservation of their employment conditions’ entails all other
rights that the employee had with the previous employer, including the rights to
identical salary, salary structure and other material compensations that derive
from the employment relationship (Blanpain, 2012: 783).

The criticisms that can be put forward to the Macedonian legislator in the regu-
lation of this part of the legal provisions regarding the transfer of undertakings
is that the Labour Relations Act did not determine the ‘moment’ when it comes

34 See Council Directive 2001/23/EC, Article 3, para 1.

35 See 3akoH 3a paboTHUTe ofHOcH, Us 68, cTaB 1; Y. 68, cTaB 2.
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to the transfer of the employment contracts of the employees. It only provides
that ‘all the rights, obligations and responsibilities under the employment contract
and the employment relationship shall be transferred to the new employer...’3®
From the point of view of the Macedonian law, the date (day) of the transfer of
the undertaking can be considered the date (day) when the legal consequences
of such a transfer occurred in accordance with the regulations governing the
legal reason on the basis of which the transfer was carried out (for example, in
the event of status changes the date of the transfer can be considered the date of
the publication of the entry of the status change in the trade registry) (Henkos,
Besnunyaner, 2008: 374)

3.3.1. Consent of the employee for the transfer of the employment contract

The key question in the event of a transfer of an undertaking, i.e. change of the
employer is the following: whether the replacement of one employer with another
causes an automatic (ex lege) transfer of the employment contracts of the employees,
or, the employees have the free disposition to ‘block’ the transfer of their employment
contracts to the new employer? In its contents, Directive 2001/23/EC does not
give an explicit solution to this dilemma, so ‘part’ of the answer to this question
can be soughtin the approach of the European Court of Justice. Compared to the
decisions of some older cases (as for example of the ‘Daddy’s Dance Hall’ case®” or
the ‘Berg’ case®®) in which the European Court of Justice has explicitly accepted
the rule for automatic transfer of the employment contracts regardless of the
will of the employees, in the ‘Katsikas’ case®*the Court alleviates its stance in the
favour of the discretion right of the employees to ‘object’ to the transfer of their
employment contracts. In this case, the European Court of Justice states that
the rules for transfer ‘must not oblige the employee to continue the employment
relationship with the transferee™... ‘because such an obligation would jeopardize
the fundamental rights of the employee, who must be free to choose his employer
and cannot be obliged to work for an employer whom he has not freely chosen’*!

36 See 3akoH 3a paboTHUTE ofHOCH, Y. 68, cTaB 1.

37 In this case, the EC] had the stance that ‘the transfer of the employment contracts does
not depend on the willingness of the contracting parties since it is subject to the interest of the
public policy’ See: Case 324/86, 10.02.1988, Daddy’s Dance Hall A/S ECR 739.

38 In this case, the ECJ ascertains that ‘the change of employer brings an automatic transfer
of the obligations of the employer, from the transferor to the transferee’, See: Joined Cases 144
and 145/87, 5.05.1988, Harry Berg and Johannes Theodorus Maria Busschers v Ivo Martin
Besselsen, ECR 2559.

39 See:Joined cases C-132/91, C-138/91 and C-139/91, Grigorios Katsikas, IRLR 179.
40 Case Katsikas v Konstantidis, paragraph (31).
41 Case Katsikas v Konstantidis, paragraph (32).
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Apart from this stance (which is to a greater extent expected and acceptable), the
Court does not solve the essential dilemma ‘whether the employment contract
or the employment relationship of the employee who has voluntarily refused
the transfer of his employment contract to the transferee will continue to be
applied with the original employer (transferor) or not’.

The Macedonian labour law system guarantees the principles of ‘voluntarity’
and ‘consensuality’ in the employment relationships (Ctapora, 2008: 342). In
that regard, in the event of a transfer, the refusal of employees to continue the
employment relationship with a new employer is complementary with the prin-
ciple of freedom of work and employment guaranteed by the Constitutionof the
Republic of Macedonia.*? However, the Labour Relations Actdoes not stipulate a
single concrete provision for resolving the dilemmas arising from the ‘automatic’
(ex-lege) transfer of the employment contract of the employees. It does not sets
forth the obligation of the transferor to give written notice to the employees
entailed with the ‘transfer’ for the forthcoming transfer of their employment
contracts to the transferee, nor does it prescribe a term within which all these
employees would be able to give their consent for the transfer. In such circum-
stances, itis fully unclear what the outcome will be if the employees ‘explicitly’ or
‘tacitly’ refuse the transfer of their employment contracts to the new employer.

3.4. Prohibition of dismissals

In most cases, the transfers of the undertakings are followed by dismissals of
employees entailed in such transfers (Laulom, 2001: 174). Hence, the provisions
that govern the safeguarding of the employment of employees in the event of
transfers inevitably envisage and regulate this situation. The legal framework
with which the transfers are regulated refers to both the ‘prohibited’ and ‘al-
lowed’ cases of termination of the employment contracts of the employees in
question. In that regard, Directive 2001/23/EC ‘prohibits’ the dismissals of em-
ployees on the grounds of the transfer of the undertaking itself, but ‘allows’
the dismissals due to economic, technical or organizational reasons entailing
changes in the workforce.** The prohibition of dismissal of the employees exists
in all the events in which a ‘causal’ link can be shown between the dismissal
and the transfer of the undertaking (Pitt, 1997: 794). This prohibition is bind-
ing for both the transferor (referring to the dismissals before the transfer date)
and the transferee (referring to the dismissals after the date of the transfer of
the undertaking). This means that if the employee was dismissed because of
the ‘fact’ that the undertaking has been transferred, this dismissal would be
deemed illegal, regardless whether the dismissal was given to the employee

42 YcraB Ha Peny6snka MakesoHuja, Ca1.BecHUK Ha Peny6simka MakeznoHuja, 6p.52/92.
43 See Council Directive 2001/23, Article 4, paragraph 1.
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by the employer-predecessor or the employer-successor(Frnti¢, Govi¢ Pentic,
Hanzelak, Milkovic¢, Novakovi¢ Rozman, 2017:794).

The Macedonian labour legislation regulates the issue of ‘termination of the em-
ployment contracts in the event of transfer of undertakings’ following the model
of the Directive 2001/23/EC. In analogy to the European labour legislation, the
Macedonian labour legislation ‘prohibits’ the dismissals conducted with the sole
reason being the transfer of the undertaking, but ‘allows’ the dismissals based
on business grounds on the initiative of the employer (predecessor or successor).
Employees have the right to protection in the event of dismissals or in the case of
deterioration of their acquired rights due to reasons which are connected to the
transfer of the undertaking, while the employers are responsible to indemnify
for infringing the rights of the employees in such cases.

Apart from the general prohibition on dismissing employees due to the transfer,
in practice there are examples of abuse of this prohibition. First and foremost, it
concerns cases in which one company ceases to exist (by closure of the underta-
king) but, at the same time (or in a very short period of time), it founds another
company (newly established company) that continues to perform the same or
similar business activities. The closure of the undertaking causes termination
of the employment relationship of the employees (Whose employment contracts
most often formally and legally are terminated on the basis of ‘consensual termi-
nation’ which requires a consent of the employees concerned), while the newly
established company becomes a new employer of the same employees who sign
new employment contracts, but this time with less favorable conditions. If the em-
ployees give their consent to the ‘consensual termination of their employment
contracts’, it seems that they would be in a ‘stalemate’ position, while the transfer
of their employment contracts with all the acquired rights would be equal to
a ‘mission impossible’. In this case, the following dilemma arises: ‘whether and
how the rights of the employees may be protected from this type of obvious
abuses of their continuity in the employment and their acquired rights’? In our
view, de lege ferenda, safeguarding of employees’ rights would be enabled only
if the legislator (in future changes and amendments to the labour legislation)
enacts a new provision by which the ‘malevolent’ avoidance of the employers to
fulfil their obligations regarding the employees in the event of a change of the
employer would be explicitly sanctioned.**A provision with such contents would
enable the employee (who, after the consensual termination of the employment

44 For example, in the labour legislation of the Republic of Croatia, there is a provision
with which the ‘abuse’ of employees’ rights in the event of a transfer of undertakings is
regulated in the following manner: the person who, with the transfer of an undertaking, part
of undertaking, business or part of business or in any other way, malevolently, avoids to fulfill
his/her obligations regarding the employee, upon the request of the employee, the competent
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relationship with the employer-predecessor, has concluded a new employment
contract with the employer-successor on less favorable terms) to file a lawsuit for
exercising the rights from the employment contract against the ‘new’ employer
who has not ‘formally’ taken over the undertaking and, as a consequence, has
‘malevolently’ avoided the fulfillment of his obligations towards the employee,
guaranteeing the acquired rights that the employee had with the previous em-
ployer (Frntic et al. 2017: 799).

4. Conclusion

Collective redundancies form an essential part of the legal regulations of the
Republic of Macedonia that cover the termination of employment contracts by
dismissals. In terms of changing economic circumstances and increased flexi-
bility and deregulation of the labour markets, the dismissal protection of em-
ployees due to the ceasure of the need to perform some work(i.e. redundancy for
business reasons) is faced by major challenges. The initial impressions after the
comparative analyses between Council Directive 98/59/EC and the legal regime
of collective redundancies in Macedonian labour legislation are ‘in favor’ of a
successful and comprehensive harmonization of Macedonian labour law with
the EU law. Yet, if an in-depth observation of the legal provisions in the Labour
Relations Act is conducted and if a more profound cross-section of Macedoni-
an labour law system is carried out, one can conclude that the legal regime of
collective redundancies is far from a clear and coherent whole which entirely
corresponds to the contents and meaning of the EU regulations on collective
redundancies and their consequences in relation to the workers.

The basic aims of the legal regime for regulating the consequences in relation to
employees of the transfer of the undertakings, both in terms of EU labour law
and in terms of the Macedonian labour legislation, are: safeguarding the security
and stability of the employment relationships of the employees; prohibition of
dismissals due to the fact that there is a change of the employer, i.e. transfer
of undertaking and preservation of the acquired employment conditions and
rights that had existed before the change of the employer, i.e. transfer of the
undertaking has taken place. In our opinion, considering the approach of the
Macedonian legislator in the regulation of this legal matter, the current legal
framework for safeguarding the employees’ rights in the events of transfer of
undertakings is partially harmonized with the Directive 2001/23/EC. In the
absence of adequate national court practice through which it will be possible to
examine and assess the court’s position on all ‘problematic’ aspects of the legal
provisions governing the transfer of undertakings, we consider that this paper

court will oblige this person to fulfill the obligations even in the event when the employment
contract is not concluded with him/her.(Labor Law, Article 129)
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can serve as a useful guide for the correct interpretation of the legal framework
for the safeguarding of employees’ individual rights in the event of a transfer of
undertakings in the Republic of Macedonia.
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Jp Todop Kaanamamues,

PedosHu npogpecop,

IIpasHu pakyrmem ,JycmunujaH Ipsu’,
Ynueepsumem ,,Ce.Kupusa u Memoduj” Ckonsve,
Peny6auka MakedoHuja

/Jp Anekcandap Pucmoscku,

Jloyenm

IpasHu pakyamem, Jycmunujau IIpsu’,
YHusepsumem ,Ce.Kupusa u Memoduj” Ckonse,
Peny6auka MakedoHuja

3AIITHTA IIPABA PAJTHUKA Y C/1YYAJEBUMA KOJIEKTUBHOI
OTIIYIHITAIbA H ITIPOMEHE I10C/IOJABLA: K/bY4YHH ACIIEKTH
YCK/IABHUBAIbA IIPABA EY H MAKE/JOHCKOI' PAJJHOTI IIPABA

Pe3zume

Y cknady da obasesama koje npoucmuuy u3z Cnopa3yma o cmabuaudayuju u
npudpysxcusarsy u3z 2001. 200uHe, Koju je 3aksbyueH udmehy dpicasa yaaHuya
Esponcke ynuje u Penybauke MakedoHuje, dpicasa cnpogodu KOHMUHYUPAHY
XapMoHu3ayujy ceoz npagHoz nopemka ca npagom EY, koja o6yxeama u 3akoHcke
nponuce us mako3gaHoe “coyujaiHoz” acquis communautaire. C mumy eesu, aymopu
0802 pada aHaausupajy KmyuHe acnekme JJupekmuse 98/59/EY o konekmugHoM
omnywmarsy u [lupekmusge 2001/23/EY o 3awmumu npasa 3anocAeHux y cay4ajy
npomeHe nocsodasya, npeHocy npedyseha uau desa npedyseha, u ruxose
umniemeHmayuje y padHo 3akoHodascmeo Penybiuke MakedoHuje, ca nocebHUM
0C8pMOM HA 3auimumy UHOUBUAYAAHUX NPABA 3aN0CAEHUX Y CAYUA]Y KONeKMUBHO2

omnyuwmareda U npomeHe npomeHe nocxzodaeaua.

KyuHe peuu: KosnekmueHo omnywmarse; npeHoc npedy3eha uau desa npedyseha;

npomeHa nomodaeua.
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1. Introduction

Recognition of foreign qualifications has been regulated since the 1950s by
international and regional legal instruments. In addition, countries concluded
bilateral agreements and recognizing foreign diplomas and certificates through
their own national procedures. The main precondition for recognition of foreign
qualifications was the existing formal proof of qualification obtained in the co-
untry of origin and existence of national legal framework. While recognition of
diplomas and certificates was never an issue for foreign students, researchers or
workers who were always able to present their official supporting documents,
the area of recognition of qualifications for refugees was far more difficult, partly
due to unwillingness of some host countries to integrate refugees into the labour
market, fearing this might lead to permanent settlement, and partly due to the
fact thatrefugees very often could not present formal documents to certify their
qualifications. The Lisbon Recognition Convention in 1997 set the ambitious goal
that Convention Parties should undertake steps to develop procedures designed
to assess fairly and expeditiously whether refugees, displaced persons and
persons in a refugee-like situation fulfill the relevant requirements for access
to higher education, to further higher education programs or to employment
activities, even in cases in which the qualifications obtained in one of the Parties
cannot be proven through documentary evidence. Despite this goal, in the period
between the adoption of the Convention in 1999 and 2017, very little was done
in the area of recognition of qualifications held by refugees, displaced persons
and persons in refugee-like situations. This prompted the Council of Europe to
undertake new initiative and to introduce the European Qualification Passport
to bypass the issue of recognition of inadequately documented qualifications.

2. Legal basis on the European Qualifications Passport

Legal regulation of recognition of qualifications for refugees commenced with
the Convention relating to the Status of Refugees (further: Refugee Convention)
adopted in 1951. In Article 22.2, the Convention regulates that “the Contracting
States shall accord to refugees treatment as favourable as possible, and, in any
event, not less favourable than that accorded to aliens generally in the same
circumstances, with respect to education other than elementary education
and, in particular, as regards access to studies, the recognition of foreign school
certificates, diplomas and degrees, the remission of fees and charges and the
award of scholarships.”

1 1951 Convention Relating to the Status of Refugees, available at: http://www.unhcr.
org/3b66c2aall accessed on 10 September 2018.
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At the time of its adoption, the Refugee Convention regulated the recognition
of foreign diplomas and school certificates in connection with the admission to
schools of higher learning and universities, not regarding the exercise of pro-
fessions.? This was a traditional manner of regulating recognition of diplomas,
with the assumption that persons seeking and obtaining international protection
will be able to benefit only from recognition linked to continuation of education
in the host country. Secondly, the Convention assumed that refugees would be
able to present formal documents certifying their previously obtained quali-
fications from their country of origin. In practice, these assumptions proved
challenging because refugees were interested to get qualifications recognized
to seek employment in the host country, and they were frequently unable to
present formal documents due to volatility of circumstances in the country of
origin which were the reason for fleeing without their certificates and diplomas.

The Refugee Convention also used legal standards from the Council of Europe
European Convention on the Academic Recognition of University Qualifications
of 14 December 1959, ratified by only three State Parties. Other importantlegal
documents of the Council of Europe are: the European Convention on the Equi-
valence of Periods of University Study of 15 December 1956 (ETS No 021), later
replaced by the European Convention on the General Equivalence of Periods of
University Study from 1990,% and the European Convention on the Equivalence
of Diplomas leading to Admission to Universities from 1954 (ETS No 015), with
only three ratifications each. The Convention on the Recognition of Qualifications
concerning Higher Education in the European Region (The Lisbon Recognition
Convention) Treaty No 165, adopted in 1997,* also had a remarkably small num-
ber of ratifications (only five), demonstrating a very low interest of the Council
of Europe State Parties in matters related to the recognition of diplomas for
foreign nationals. Inter alia, in Section VII, this Convention envisages the reco-
gnition of qualifications held by refugees, displaced persons and persons in a
refugee-like situation:

2 UNHCR, The Refugee Convention, 1951 The Travaux Preparatoires Analysed with a
commentary by Dr Paul Weis; Available at: www.unhcr.org/protection/travaux/4ca34be29/
refugee-convention-1951-travaux-preparatoires-analysed-commentary-dr-paul.
html?query=recognition of diplomas, accessed on 15 September 2018.

3 European Convention on the General Equivalence of Periods of University Study, Rome,
6.X1.1990, available at. https://www.coe.int/en/web/conventions/full-list/-/conventions/
rms/090000168007b3d2 accessed on 10 September 2018.

4 Available at: https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/015
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/021 https://www.
coe.int/en/web/conventions/full-list/-/conventions/treaty/165 accessed on 10 Sept.2018.
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“Each Party shall take all feasible and reasonable steps within the framework
of its education system and in conformity with its constitutional, legal, and
regulatory provisions to develop procedures designed to assess fairly and expe-
ditiously whether refugees, displaced persons and persons in a refugee-like
situation fulfil the relevant requirements for access to higher education, to
further higher education programmes or to employment activities, even in ca-
ses in which the qualifications obtained in one of the Parties cannot be proven
through documentary evidence.”

In 2010, the Lisbon Recognition Convention Committee adopted the Recommen-
dation on Criteria and Procedures for the Assessment of Foreign Qualifications.
If a refugee, displaced person or person in a refugee-like situation has formal
documents certifying level of education, qualifications should be assessed in
accordance with the Lisbon Recognition Convention and its Recommendation
from 2010.

In addition to the legal regulation of recognition of qualifications within the
relevant regulatory framework of the Council of Europe and under the Refugee
Convention, the matter of recognition of diplomas was further regulated in
the International Labour Organization (ILO) Convention No 143 (Convention
concerning Migrations in Abusive Conditions and the Promotion of Equality of
Opportunity and Treatment of Migrant Workers). In Article 14, this Convention
states that “a Member may ... (b) after appropriate consultation with the repre-
sentatives organizations of employers and workers, make regulations concerning
recognition of occupational qualifications acquired outside its territory, inclu-
ding certificates and diplomas”. The same provision is contained in Paragraph
6 of ILO Recommendation No. 151.°

Finally, Directive 2005/36/EC of the European Parliament and of the Council of
7 September 2005 on the recognition of professional qualifications establishes
rules related to the recognition of professional qualifications with regards to
access to regulated professions.

5 Convention concerning Migrations in Abusive Conditions and the Promotion of Equality
of Opportunity and Treatment of Migrant Workers C143 - Migrant Workers (Supplementary
Provisions) Convention, 1975 (No. 143), Entry into force: 09 Dec 1978), adoption: Geneva,
60th ILC session (24 June 1975), available at: https://www.ilo.org/dyn/normlex/en/f?p=N
ORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C143 accessed on 10 September 2018.
Migrant Workers Recommendation, 1975 (No. 151), Recommendation concerning Migrant
Workers, available at: https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0:
:NO::P12100_INSTRUMENT_ID:312489 accessed on 10 September 2018.
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3. European Qualification Passport

In 2017, the Council of Europe established the European Qualifications Passport
as amultinational framework of a fast-track procedure to evaluate refugees’ edu-
cational and training background in the absence of formal documents in order
to ensure their mobility around Europe.® The European Qualifications Passport
for Refugees is a document providing an assessment of the higher education
qualifications based on available documentation and a structured interview.
It also presents information on the applicant’s work experience and language
proficiency. The document provides reliable information for integration and
progression towards employment and admission to further studies.

The Council of Europe and the UNESCO jointly introduced the European Qua-
lifications Passport by the adoption of the Recommendation on Recognition of
Qualifications Held by Refugees, Displaced Persons and Persons in a Refugee-
like Situation.’

The Recommendation emphasises that refugees, displaced persons and persons
in a refugee-like situation should be entitled to assessment for access to higher
education, including when their qualifications or periods of study cannot be
adequately documented. In order to achieve this, persons under international
protection who cannot adequately document the qualifications or periods of
study they claim are entitled to assessment of their qualifications or periods of
study when applying for admission to a study programme or for the purpose of
seeking employment. Competent recognition authorities should take adequate
measures in this respect within the limits of each Party’s constitutional, legal
and regulatory provisions.®

The Recommendation also puts forward proposal for assessment procedure
free of charge or at reasonable cost, as costs should not be a barrier in acquiring
recognition of qualifications. The Recommendation also suggests reasonable
time in which assessment should be made.’

6 Source: https://fruitfame.com/category/miracle-fruit/european-qualifications-passport-
for-refugees accessed on 17 September 2018.

7 Recommendation on Recognition of Qualifications Held by Refugees, Displaced Persons
and Persons in a Refugee-like Situation; Council of Europe, UNESCO, DGII/EDU/HE (2017)
Paris/Strasbourg, 14 November 2017, Adopted by the Committee of the Convention on the
Recognition of Qualifications concerning Higher Education in the European Region on 14
November 2017, atits extraordinary session in Strasbourg. Available at: https://rm.coe.int/
recommendation-on-recognition-of-qualifications-held-by-refugees-displ/16807688a8 ,
accessed on 17 September 2018.

8 Paragraph 9 of the Recommendation

9 Paragraph 10 of the Recommendation
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The European Qualifications Passport for Refugees is a standardized statement,
with a purpose to map, summarize and present available information about the
refugee’s educational level containing information that describes the highest
achieved qualification(s), subject field, other relevant qualifications of the indi-
vidual, job experience and language proficiency.

3.1. Procedure for assessment of qualification

The methodology of obtaining the European Qualification Passport is a combi-
nation of document analysis and the use of a structured interview by qualified
and experienced credentials’ evaluators with the aim to provide credible and
reliable information relevant in connection with applications for employment,
internships, qualification courses and admission to studies.°

The assessment of inadequately documented qualifications has a goal to establish
whether applicants are likely to hold the qualifications they claim. [t may further
aim to establish the value of those qualifications within the education system
of the host country. Where formal rights are attached to a certain qualification
in the home country, the qualification should be assessed with a view to giving
the holder comparable rights in the host country.'!

The assessment of inadequately documented qualifications should be based on
information collected from reliable public sources as well as the person applying
for recognition of their qualifications and supplemented by interviews with the
applicant, examinations and any other appropriate assessment methods. The
competent recognition authority should make use of any available and reliable
information about the institutions and programmes in which the qualifications
have been earned as well as information obtained through previous assessments
of similar qualifications and as far as possible refer to the level, quality, learning
outcomes, profile and workload of the qualification.!?

New qualification recognition procedure has initially been tested in Norway, and
after successful pilot phase in November, currently testing centres in Armenia,
Canada, France, Germany, Greece, Italy, the Netherlands, Norway and the UK
are working to provide documents detailing refugees’ education qualifications,
work experience and language proficiency.!?

10 Explanatory Memorandum to the Recommendation, p. 14
11 Paragraph 10 of the Recommendation
12 Paragraph 17 of the Recommendation

13 Source: https://thepienews.com/news/european-refugee-passport-scheme-expands/,
accessed on 17 September 2018.
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The qualifications passport is valid for three years, and is intended to provide
guidance for the first years that refugees enter the labour market or pursue
more education.

4. Possible implications for all host countries

The Recommendation on Recognition of Qualifications Held by Refugees, Dis-
placed Persons and Persons in a Refugee-like Situation requires from Parties to
the Lisbon Recognition Convention to review and, as required, amend their legal
framework and regulations to ensure that national legislation does not impede
the implementation of Article VII of the Convention and the provisions of the
Recommendation. To this effect, Parties are encouraged to take any required
action to simplify and speed up the recognition process in a coordinated way.

In order to establish recognition of inadequately documented qualifications for
refugees and persons in all refugee-like situations, host countries would need to
change their national legislation in part regulating obligation to base recognition
procedure on formal supporting documents like diplomas and certificates. For
example, the Croatian Act on Recognition of Foreign Educational Qualifications
(Official Gazette No 158/03, 198/03, 138/06, 45/11) regulates in Article 4 that
recognition procedure is based on documents, and lists all documents that are
required for the qualification recognition. In the long term, adoption of Euro-
pean Qualification Passport methodology can save costs for host countries by
facilitating and accelerating the process of recognition of undocumented or
non-verifiable foreign qualifications across borders in Europe.!*

5. Conclusion

Introduction of the European Qualification Passport is a significant innovative
solution to long-lasting legal limbo which refugees and all persons in similar
situations encountered if they could not prove their qualifications and previous
study periods by official documents. Unrecognized qualifications of persons
under international protection resulted in their inability to get employment,
de-skilling, losing their professional competences in case of longer-lasting dis-
placement and reliance on social welfare in the host country. In order to achieve
higher and faster integration of refugees on the national labour market, there
was a necessity to introduce new method of assessment of qualifications, based
on background check, self-assessment and structured interview with competent
experts. Having seen positive results of initial pilot phase of such recognition

14 Source: https://fruitfame.com/category/miracle-fruit/european-qualifications-passport-
for-refugees, accessed on 17 September 2018.

237



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 79 | F'oguHA LVII | 2018

of inadequately documented qualifications, and considering current success in
nine European countries implementing the European Qualifications Passport
scheme, we can expect that the proposal will have larger impact and possibly
get endorsed by the European Commission in a form of more compulsory legal
norm than itis currently the case with Council of Europe and the UNESCO Lisbon
Convention and its Recommendation.

Annex I

Figure 1. Assessment Procedure for obtaining the European Qualification Passport

Source: https://www.coe.int/documents/21202288/24146803/
process_qualifications_passport_refugees_EN.jpg/5809dac7-
9375-4a5f-9cda-42174cd0f88b?t=1489661330000
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/Jp Xesea llInaduHa,

Jloyenm,

Kamedpa 3a padHo u coyujaHo npaso,

Ipasnu pakyamem Ocujek,

Ceeyuuauwme Jocun Jypaj Cmpoccmayep y Ocujeky,
Penybauka Xpeamcka

EYPOIICKA KBA/IM®PHUKALIMJCKA I1YTOBHHIIA 3A H3BJET/IULE

Pe3ume

Tpasxcumesou a3uaa u usbjezauye ce vecmo cycpehy ¢ npo6aemMomM npusHa8area
cmpyyHux keaaugukayuja wmo um oHemozyhasa npucmyn mpicuwmy pada
y 3emsmu domahuHy. JlucaboHcka KoHgenyuja o npusHasarby Keaaugukayuja
Bujeha Eypone u YHECKO-a nponucaxa je “nocmynke Kojuma je yu/o nowmeHa
u 6p3a npoyjeHa ucnyrasajy au usbjezauye, pacesbeHe ocobe u ocobe y ceum
cumyayujama Koje cy cauvHe usbjeauwmaey peseeaHmHe ygjeme 3a hpucmyn
BUCOKOM 06pazosarsy”

HedasHo je Bujehe Eypone 3anoueso ¢ pa3sojem Eyponcke keaaugukayujcke
nymosHuye 3a usbjezauye. Hoeja je 6usa da ce ygede dokymeHm koju he ocuzypamu
npoyjeHy cmynrba 06pa3osarba U e8eHMyaiHUX 8UCOKO06PA308HUX Keaaupukayuja
Koja 6u ce memMesbUAA 0a d0CMYNnHOj 00KyMeHmayuju u cmpykmypupaHoMm paszo8opy.
Osaj dokymeHm 6u npedcmas.bao uHghopmayuje o padHom uckycmay kaHdudama,
He2080M/HEHOM CMynky 3HAKA CMPAHUX je3uka U npyxcao 6u nhoyzdaHe
UH@opMayuje nompebHe 3a UHMez2payujy mj. 3anow/basarse Uu/uau Hacmasak
06pasosarba kpo3 omozyhasarbe ynuca y adekeamHe o6pasoseHe uHcmumyuyuje.
Eyponcka keaaugpukayujcka nymosHuya 3a usdbjezaauye 6u omozyhuaa 6piicy u
JjedHocmasHujy unmezpayujy, nocebuye 3a kamezopuje ocoba nod MehyHapodHoM
3aWmumoM Koje u3 o6jekmugHux pas/02a, He Mo2y dokasamu ceoje Kkeaugpukayuje
nompe6eHUM CAYHCOEHUM UChpasamad.

Pad 6u ce gpokycupao Ha npasHy ocHogy pa3eoja Eyponcke keaaugpukayujcke
nymosHuye 3a usbjea1uye, UHCMUmMyyuoHa AHU OKeup U Mo2yhe umnaukayuje
3a dpacase domahune. Hcmpadicugarse 6u 6U/10 K8AAUMAMUBHO €A NOOPOOGHOM
aHAAU30M NPABHUX U pecy/AamopHUX OK8UPA Koju ce 00HOCe Ha NpU3HaA8aH-e
keaaugukayuja. Pad 6u mozao donpuHujemu mpeHymHoj pachpasu o uHmezpayuju
mpaxcumesba a3u/a u usbjezauya.

KnmyuHe pujequ: H3ojezauye, mpaxcumessu asua, keaaugukayuje, unmezpayuja.
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1. Introduction

The general rules on liability for damage under the provisions of the Obligation
Relations Act apply to damage incurred to a patient during the provision of
health services (Klari¢, 2004: 112).'Regarding the rules on liability for damage,
we differentiate between the types of liability for damage that come into con-
sideration for the application of damages in medicine. Thus, we can talk about
the rules of contractual and extra-contractual liability, subjective and objective
liability, as well as responsibility for another (Klari¢, 2004: 113).Each type of
liability for damage has its own special assumptions and its scope of applica-
tion. When the damage arises, the first question is according to which rules
on liability for damage it will be judged (Klari¢ and Vedris, 2006: 604).In the
Republic of Croatia,the prevalent view in legal theory and jurisprudence is that
liability for damage in healthcare should be judged on the basis of the principle
of quilt (Crni¢, 2008: 135).

2. Features of the Liability for Damage System
2.1.The Subjective Liability System

The importance of choice between subjective or objective liability is expressed
as to whether, besides unlawfulness, in an objective sense, as a prerequisite of
responsibility, guilt should also be claimed as a subjective element of unlawful-
ness (Klari¢, 2003: 390).In the Croatian legal system, as a rule, the offender’s
subjective liability is presupposed. In that case, the injured party must prove the
harmful act, damage, and the causal link, while the offender’s quilt is presup-
posed. However, the lowest degree of guilt is presupposed, which is a common
negligence. Any higher degree of guilt, such as intention and extreme negligence,
must be proven by the injured party (Klari¢ and Vedris, 2006: 610). Furthermore,
the ORA?stipulates that a participant in obligation relations is obliged to fulfil
the obligations relation to his/her professional activity with increased care in
accordance with the professional rules and practice (to exercise due care of a
good expert) (Crni¢, 2006: 8).Therefore, for healthcare professionals, this pro-
vision establishes that a standard of their professional care is determined on
the basis of two criteria: according to persons in their professional circle, and
the specific circumstances of medical intervention (Klari¢, 2003: 401).In this
regard, it is necessary to take as a criterion the duty of care of an experienced
and competent healthcare professional of the same category and rank as the

1 Obligation Relations Act, Official Gazette, no.35/05, 41/08, 125/11, 78/15, hereinafter
referred to as the ORA.

2 Art. 10. para. 2. ORA.
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one whose behaviour is being evaluated: a general practitioner, a specialist
(Klari¢, 2003: 401).

Subjective liability for damage, especially in the area of liability for damage
in medicine, may also be subject to certain objections. Thus, it is emphasized
that in case of subjective responsibility, physician’s quilt has to be proven. The
patient’s position is particularly difficult since, as a non-expert, a patient has to
prove the violation of the rules of highly specialized activity and the existence
of a causal link3 between a medical error* and sustained damage. This is par-
ticularly problematic given the fact that experts in these cases are physicians
whose impartiality can for obvious reasons be questioned (Klari¢, 2003: 392).
The subjective liability for damage system does not show signs of areduction in
the number of court proceedings resulting from medical errors. On the contrary,
the number of proceedings before the courts is steadily increasing, entailing an
increase in health care costs (Kessler, 2004: 3).

2.2. The Objective Liability System

Because of the aforementioned, there is a growing tendency to introduce a
system of objective liability for damage in medicine. In the system of objective
or causal liability, quilt of the offender is not required for damage liability to
occur. Hence, the liability for damage arises when the following assumptions
are fulfilled: harmful action, damage, illegality of harmful actions, and a causal
link between the harmful actions and the incurred damage. However, in case of
damage caused by dangerous objects or hazardous activity, the injured party
does not need to prove the causal link, which is presupposed (Klari¢, 2006: 613).
It is precisely with regard to damage caused by hazardous goods or activities
in medicine where we see the most intense tendencies for the application of
objective liability for damage. This is based on the reasons for the increasingly
frequent use of certain devices and the introduction of technology in medicine
that did not exist until recently (laser, robotic surgery, radiation, etc.).In this

3 Causal link orcausal nexusis a connection that must exist between harmful actions and
damage, indicating that the damage occured as a result of a harmful action. In the nature
of things, damage is the result of a multitude of causes. From this multitude, one has to be
chosen as legally decisive. In this respect, the position on adequacy causality is applied in
the Republic of Croatia, i.e., from many circumstances surrounding the damage, the cause
is considered to be only the consequence which in the ordinary course of things (which is
common in life) leads to such consequences. The injured party must prove the existence of
such a causal link (Crni¢, 2006: 705).

4 Different terms are used in medical and legal terminology: medical error, expert error,
adverse event. The term medical error was determined by pathologist Rudolf Virchow as
a “violation of general rules of treatment because of lack of attention or caution” (Klari¢,
2008: 31).
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respect, even in countries that apply the rules of subjective liability, there is more
frequent insistence on the introduction of objective liability for damage caused
by medical devices (Klari¢, 2003: 395).°However, in the Republic of Croatia, court
practice consistently applies a system of subjective liability to damage incurred
in medicine. The legal basis for the application of objective liability for damage
to a physician is contained in the ORA, on the basis of which damage caused by
goods or actions which have a higher level of inherent danger for the environment
are subject to liability regardless of quilt.® Thus, in Croatian claims law there
is a legal basis for the application of objective liability. It is necessary for the
court to determine in each individual case whether a particular good or action
which entails an increased risk of damage to the environment was the cause of
the particular damage. In that case, the court must apply the rules of objective
liability (Klari¢, 2004: 119).”The court cannot ascertain that damage stems
from a dangerous object or action and determine damage according to the rules
on subjective liability (Klari¢, 2003: 395).0ur case law considers that medical
treatments involving the use of procedures that by their very nature constitute
a dangerous good or action have a certain risk for the patient’s health, butif such
amedical riskis accepted as usual, regardless of the possibility of occurrence of
damage, healthcare professionals and institutions are liable on the basis of the
principles of subjective responsibility. It is considered that the patient himself/
herself bears the risk of damage resulting from the use of dangerous objects if
the rules of the medical profession require the use of that dangerous object to
eliminate the risk of the disease (Jel¢i¢, 2007: 23).

2.3. Review of the Existing Solutions

Legal considerations on the recognition of patients’ right to compensation for
damage by applying the principle of objective liability are beginning to appear in
our legal theory and jurisprudence. Thus, it is emphasized that medical devices
are the basic means used by hospitalsin performing their medical activities and
generating revenues. A position arguing for the application of objective liability
is that it is fair that the one who benefits from performing a particular activity

5 Aboutthe reasons and benefits of the system of objective liability, for more information see infra.
6 Art. 1045. para. 3. ORA.

7 Judicial practice and legal theory determine the concept of hazardous goods as those
which by their intended use, characteristics, position, location and mode of use, or otherwise
constitute an increased risk of harm to the environment; therefore, they should be monitored
with increased attention. Dangerous activity is an activity which in its normal course, due to
its technical nature and mode of operation itself, can endanger lives and health of people or
property; therefore, such threatment requires increased attention of the persons performing
the activity as well as the persons who come into contact with it. (Klari¢, 2006: 615).
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which, due to its dangers carries an increased risk of harm to other persons,
compensates for damage caused by that activity (Klari¢, 2003: 394).There is
also an opinion that, when determining liability, it is important to determine
whether the incurred consequences are common with regard to the type of
medical intervention and methods. If these consequences exceed the normal
risk limit, there is objective liability (Jel¢i¢, 2007: 24).

In this respect, the decisions of the Constitutional Court of the Republic of Croa-
tia U-111-1062/2005 of 15 November 2007is of particular importance. In the
aforementioned decision, the Constitutional Court confirmed the view of the
municipal and the county court that the apparatus for conducting physical
therapy with galvanic current by its properties, purpose and position is a dan-
gerous object, and that the therapeutic procedure of using galvanic currentis a
dangerous activity; therefore, the person performing that activity is liable for
damage sustained from that activity(Constitutional Court U-I11-1062/2005).
The municipal and the county court obliged the sued hospital to compensate
the patient for damage (third degree burns) sustained during the galvanic cur-
rent therapy. The courts referred to Article 174 paragraph 1 of the Obligation
Relations Act®, which corresponds to the ORA provision that stipulates that the
owner of a dangerous object shall be liable for damage resulting from the dan-
gerous object and the person involved in the dangerous activity shall be liable
for damage resulting thereof.” This decision of the Constitutional Court of the
Republic of Croatia is the basis for changing the court practice of regular courts
when it comes to liability for damage caused to a patient by a dangerous object
or a dangerous activity (Jelci¢, 2007: 25).

3. Tendencies and Reasons for Application
of Objective Liabilityfor Damage

More recently, there is a tendency, even in countries that consistently apply the
rules of subjective liability for damage to medicine, for accepting objective li-
ability for damage, and not just for damage caused by medical devices (Klari¢,
2008: 45).

The human factor can be attributed to 60-80% of all medical errors, which are
relatively common. The fact is that medical errors have not been registered
for years. In recent years, medical errors have become a topic more openly
discussed (Cepuli¢, 2008: 112),and there has been extraordinary expansion of
court procedures based on medical errors. On the other hand, certain medical

8 Obligation Relations Act (ORA), Official Gazette no.53/91, 73/91, 111/93, 3/94, 7/96,
91/96, 112/99 and 88/01.

9 Ar. 1063 and 1064 ORA.
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studies conducted at Harvard indicate that most of the 30,000 hospitalization
cases thatresulted in lawsuits did not include a mistake by a physician. However,
itis emphasized that even if physicians won the lawsuit, it was a losing position.
At best, they were presented as unprofessional (Bernstein, 2013: 715). For this
reason, a new principle for compensating patients was introduced around the
world, primarily in Scandinavian countries, New Zealand and the United States;
itis the so-called “no fault - no guilt” model or “no fault compensation scheme”.

In Sweden, mandatory no-fault insurance was introduced in 1975. Insurance
payers are public healthcare providers and they pay the insurance premium. The
patient is compensated for damage based on physical or mental injury, along with
the need to prove the causal link between the medical services and injuries. The
compensation includes both pecuniary and nonpecuniary damages. An injury
reportis usually submitted by a medical staff, but the patient can also contact the
insurer directly. If the patient is dissatisfied with the amount of remuneration
that he/she has been entitled to, he/shecan file a claim to the court; however, if
the patient loses the lawsuit, he/she is exposed to risk of paying costs of legal
proceedings. This system also ensured physicians against consequences of
their professional liability in a form of annual payments to a special fund. The
system is not based on the subjective liability of a physician for damage that
involves the determination of the perpetrator’s guilt. This is an administrative
dispute and not civil lawsuit (Proso, 2009: 364). Other Scandinavian countries
also have very similar models of patient compensation systems. In Finland, this
system was introduced in 1970, first as a voluntary system, while the manda-
tory model was introduced in 1980. Norway adopted a similar legal regulation
in 2003 (Cepuli¢, 2008: 130).The Swedish patient insurance model was used as
the foundation for drafting similar legislation in Denmark (Proso, 2009: 365).

The United States has reached an unprecedented level of healthcare costs and
without signs of slowing growth rates, which leads to the practice of “defensive
medicine” (Kessler, 2004: 3), i.e. the application of those treatment options that
are not necessarily in the best interest of the patient but have the purpose of
protecting the physician from potential court proceedings. Thatis why there is a
need for a reform that would reduce healthcare costs and provide patients with
compensation for sustained damage as an alternative to the existing common-
lawcompensation liability system. One of the alternatives® is a no-fault system

10 In additionto the non-faultmodel in the United States, Medical Responsibility System, a
series ofguidelines-based systemsandbinding alternative dispute resolution are considered.The
guidelines-based systemis based onwrittenguidelines that determine the besttreatment of
certainillnesses. If physicians and hospitals harmonize their actions with clinical practices
from the guidelines, it would be presumed that they are not liable for damage. Binding
alternative dispute resolutionis an agreement between the healthcare provider and the patient
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accepted in Florida and Virginia, in a limited scope- for certain neurological
injuries related to childbirth. The system compensates the plaintiff with medical
expenses and reasonable attorney fees. The system represents an administrative
mechanism instead of court compensation, regardless of negligence or medical
error. The Virginia system also allows for compensation for lost earnings for peo-
ple aged 18-65 in the amount of 50% of the average wage (Kessler, 2004: 19-21).

3.1. Medical Error Registration

A common feature of all no-fault systems is that medical errors need to be reg-
istered. This is because the evidence of the medical error and the consequences
it has caused is aimed at avoiding similar situation in the future. This also pro-
vides for high transparency of the health system (Proso, 2009: 369), which is a
comparative advantage over other compensation liability models. Such an ar-
rangement is based on the idea that medical errors are unintentional in a vast
majority of cases. The system requires the registration of any medical errors
and reporting on any technical defect in order to prevent their reoccurrence. By
introducing computerization, the code of conduct for diagnostic and therapeutic
procedures, and error registration systems, it is possible to analyse and take
measures to ensure medical errors are not repeated.!'No-fault systems have the
purpose of reporting any harmful event during medical procedures, without
seeking thequilt (fault) of healthcare professionals, except in case of intent or
extreme neglect. These compensation systems have the potential to prevent fu-
ture mismanagement and provide quick and fair financial compensation without
long-standing court proceedings and high costs (Cepuli¢, 2008: 130).

4. Concluding Considerations

Applied in any form, the objective liability system relieves physicians and other
healthcare professionals of the inconvenience of being subjected to determina-
tion of quilt (fault) as a subjective element of liability for damage (Crni¢, 2008:
140).

to submit their disputes relating to the damage from medical errors to a third party instead
of a court.This system compensates the injured party faster and at a lower cost (Kessler,
2004: 13 -17).

11 Registering and analysing errors and taking measures preventing the possibility of
error has shown exceptional results in the United States. Surgical infections decreased by
introducing perioperative antibiotic protocols; the number of incorrect drug prescriptions was
reduced by introducing computer programs into medical practice; the number of pneumonia
cases was reduced by introducing ventilation control protocols etc. (Cepuli¢, 2008:128).
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In the Republic of Croatia, the applicable law for damage incurred to a patient
in the provision of health services are the general rules on liability for damage
envisaged in the Obligation Relations Act (ORA). The prevailing view in the
Croatian legal theory and jurisprudence is that liability for damage in healthcare
should be judged on the basis of principle of fault (subjective liability). Subjective
liability for damage, especially in the area of liability for damage in medicine,
can receive certain objections, especially concerning the particularly difficult
position of a patient who, as a non-expert, must prove the violation of the rules
of a highly specialized profession and the existence of a causal link between the
medical error and the damage sustained. This is particularly problematic since
experts in these cases are doctors, whose impartiality, for obvious reasons, may
be questioned.

In that sense, there are increasing tendencies to introduce a system of objective
liability for damage in medicine. In the system of objective or causal liability, in
order to determine liability for damage, the court does not have to establish the
perpetrator’s guilt. In case of damage caused by dangerous goods or hazardous
activities, the injured party does not need to prove the causative relationship
since that relationship is presupposed. Itis precisely in regard to damage caused
by hazardous goods or activities in medicine where we see the most intense
tendencies for the application of objective liability for damage. This is based
on the reasons for the increasingly frequent use of certain devices and the
introduction of technology in medicine that did not exist until recently (laser,
robotic surgery, radiation, etc.).In such situations, it is necessary for the court
to determine in each individual case whether a particular dangerous object or
activity which entails an increased risk of damage to the environment was the
cause of the particular damage. In that case, the court must apply the rules of
objective liability. Legal considerations on the recognition of patients’ right to
compensation for damage by applying the principle of objective liability are
beginning to appear in our legal theory and jurisprudence.

In this respect, the decisions of the Constitutional Court of the Republic of Croatia
U-111-1062/2005 of 15 November 2007 is of particular importance. The Consti-
tutional Court confirmed the view of the municipal and the county court that
the apparatus for conducting physical therapy with galvanic current by its
properties, purpose and position is a dangerous object, and that the therapeutic
procedure of using galvanic current is a dangerous activity, which makes the
person performing that activity liable for damage resulting from that activity.
This decision of the Constitutional Court of the Republic of Croatia is the basis
for changing the practice of regular courts when it comes to liability for damage
incurred to patients by a hazardous onject or activity.
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Around the world, primarily in Scandinavian countries, New Zealand and the
United States, a new principle for compensating patients was introduced, the
so-called “no fault - no guilt” model or “no fault compensation scheme”.

In Sweden, mandatory no-fault insurance was introduced in 1975. Insurance
payers are public healthcare providers and they pay the insurance premium.
The patient is compensated for damage based on physical or mental injury, along
with the need to prove the causal link between medical services and injuries.
The compensation covers both non-pecuniary and pecuniary damage. Other
Scandinavian countries also have very similar models of patient compensation
systems. In Finland, this system was introduced in 1970, first as a voluntary
one, and the mandatory model was introduced in 1980. Norway adopted similar
legislation in 2003. The Swedish patient insurance model was used as the founda-
tion for drafting similar law in Denmark. In the USA, there is a need for a reform
that would reduce healthcare costs and provide patients with compensation for
sustained damage as an alternative to the existing common-law compensation
liability system. One of the alternatives is a no-fault system accepted in Florida
and Virginia in a limited scope - for certain neurological injuries related to
childbirth.

A common feature of all no-fault systems is that medical errors need to be regis-
tered. This is because the evidence of the medical error and the consequences it
has caused is aimed at avoiding similar situation in the future. This also provides
for a high transparency of the health system, which is a comparative advantage
over other compensation liability models. No-fault systems have the purpose of
reporting any harmful event during medical procedures, without seeking the
quilt of healthcare professionals, except in case of intent or extreme neglect.
These compensation systems have the potential to prevent future mismanage-
ment and ensure quick and fair financial compensation without long-standing
court proceedings and high costs. Applied in any form, the objective liability
system relieves physicians and other healthcare professionals of the incon-
venience of being subjected to determination of quilt as a subjective element of
liability for damage.
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Joy. dp. cy. lasopuH Iluxiep,
Joyenm, [IpasHu gpakysamem y Ocujexy
Ceeyuuauwme J. J. Strossmayer y Ocujeky,
Penybauka Xpeamcka

OBJEKTHBHA OAIOBOPHOCT 3A ITETE Y MEJUIIHHH H IIPEBEHIIHUJA
IIOBPE/JIE IIPABHJIA 3/][PABCTBEHE CTPYKE (/IHJEYHHUYKE I'PELIIKE)

Pe3ume

Y npasHoj meopuju u cydckoj npakcu, y Penybauyu Xpeamckoj, hpesaadasa
cmajaauwime da ce odwmemHa 002080pHOCcCM y 30pascmeeHoj djeaamHocmu
mpeba npocyhusamu npema Haveay Kpugrse. Y 00HOCYy Ha wmeme Koje y MeduyuHu
Hacmauyy 8e3u ¢ ONACHOM CMe8apu U/au onacHoM djeamHocmu HajuHmMeH3u8Huje
cy meHdeHYyuje 3a npumjeHy o6jekmusHe 002080pHOCMU 3a wmemy. Y mom
cmucay, 00 nocebHoe 3Ha4vaja je odayka YcmasHoe cyda Penybauke Xpeamcke
Koja npedcmas/ba 0CHO8Y 3a hpoMjeHy cydcke npakce pedogHux cydosa kada ce
padu o 0dz080pHOCMU 3a WMemy npoy3poyeHy nayujeHmy onacHom cmeapu uau
onacHoM djeaamHocmu. Y ceujemy ce, npuje cee2a CKAaHOUHABCKUM 3eM/bamd,
Hosom 3enandy u CjedurseHum Amepuukum [lpacasama, noveo npumjerbusamu
npuHyun HaKHahuearba wmeme nayujeHmuma Koju ce Hazueda ,ho fault - no gu-
ilt“ mode (,Hema epewike - Hema Kpusree”) uau ,no fault compensation scheme”
(koMneH3ayujcka cxema 6e3 mpasicerba Kpusre). Padu ce 0 adMuHUCmpamugHoM,
a He epahaHckonpagHom nocmynky. Ceum no-fault cycmasuma 3ajedHuyko je da ce
MeJUYUHCKe 2peulke MOpajy pecucmpupamu Kako 6u ce cAuyHe cumyayuje usbjezse
y 6ydyhHocmu. Ogu Modeau ocmeapyjy 8UCOKY mpaHcnapeHmHocm 30pascmeeHoe
cycmasa u umajy 3a yuse 6p3y u npasedHy puHaHyujcky HakHady 6e3 dyzompajHoe
cydckoz nocmynka U 8UCOKUX MpowKosd.

KryuHe pujeuu: wumema, meduyuHa, 002080pHOCM 3a WMemy, AUjeYHU4Ka 2pewKa,
no-fault.
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KOTHUTHUBHE IIPUCTPACHOCTH Y IIPABHOJ] ObJIACTH:
MECTO CYCPETA IIPABHE U BUXEBHOPHCTHYKE HAYKE™

Ancmpakm: Y pady ce npukasyjy munuyHe KO2HUMU8He NPUCMPACHOCMU
npedcmasHuKa npasHux npogecuja u yvecHuka cyOoCKux u dpyaux
nocmynaka (cyduja, apbumapa, medujamopa, adeokama, CMmpaHaka):
ycudpasaree, yokgupasarbe, HAKHAOHU Y8ud, penpezeHmamusHocm
u ezoyeHmpuyHocm. L{us je pasmompumu ruxoge umnaukayuje Ha
npoyec doHowera NpagHux U dpyaux 004yKa, Kao U 3Ha4aj Koju umajy y
npasHoj o61acmu. [loaasHa npemnocmaska jecme da doHowere NPABHUX
004yKa Huje 0emepMUHUCAHO CAMO NPABHUM HOpMaMa, eeh u 6pojHuUM
¢akmopuma Koju umajy aHnpasHu Kapakmep, o0 Kojux ce KO2HUMuUGHU
¢axkmopu uzdseajajy no ceojoj saxcHocmu. Ilosnasehu od moea, y pady ce
npukasyjy 6pojHa ucmpaxcugarsa KO2HUMUEHUX NPUCMPACHOCMU OHUX KOju
001y4yjy y npasHoj o6aacmu, a koja npunadajy o6aacmu 6uxeguopucmuyke
Hayke. Cea oHa jacHo doKasyjy nocmojarse 6pPOjHUX CUCMEMAMCKUX
2pewaKa y pasmMull/bary y4ecHuka cyockux u dpyeux nocmynaka. Ha
OCHO8Y MUX UCMPAXCUBArsd, AYMOopu pasmampadjy uMnaukayuje o8ux
2pewaKa y pasmMull/barky Ha JOHOWeHe NPasHux U dpy2ux 00ayka, Kao u
MmeXxHUKe 3a HUX080 y0.1axasarbe UAu eAUMUHUCAE, YUMe NOCMA8./bajy
KOHYenmya/iHu okeup 3a 6ydyha ucmpaxcusarsa y 080j ob6.iacmu, kaod je
pey4 0 domahem npasgHoM cucmemy.

Kmy4He pequ: koeHumugHe npucmpacHocmu, npasHa obsaacm, epekam
ycudpasarea, edpekam yokeupasarLa, hpucmpacHocm HaKkHadHoz ysuda,
penpeseHmMamusHocm, e2oyeHmpu4yHoCm.

"mojasevic@prafak.ni.ac.rs

ljubica@prafak.ni.ac.rs

" Pajije pe3ysTaT UCTPa’KMBatba Ha IPOjeKTy: ,YckiaahuBarme npaBa Cpbuje ca mpaBom EBporicke
yHuje", koju ¢uHaHcupa [lpaBuu pakynteT YHuBep3uTeray Humy y nepruoay 2013-2018. roguse.
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1.YBog

YobuuajeHo ce cMaTpa Jla KoezHUMuUeHe npucmpacHocmu (cognitive biases)
Mpe/iCTaB/bajy CUCTEMATCKe IpellKe Y pasMUIL/baky, y CMUCIY [a Halle
npoleHe 0CTYNajy 0/, OHOr'a LITO O ce cMaTpaJio oKe/bHUM U3 [IepCleKTUBe
onmrenpuxpaheHUX HOPMH UJIW TAYHUM Y CMUCJY GopMaJiHe Joruke (Samson,
2018:125).]JegHoCcTaBHUje peyeHO, KOTHUTUBHE NPUCTPACHOCTH PEACTABIbAjY
CHUCTeMaTCKe o0paclie O/CTyNakba 0Jf HOpMe payuoHaAHoCmu y pacyhuBamy.
PanroHasHoCT, cxBaheHa Kao NoHalllakbe KOjUM Ce [0CJAeHO MaKCUMU3yje
KOPUCT WJM MUHUMH3Yjy TPOILKOBHU, K/by4YHA je MPETIOCTaBKa MoJeJa
panyoHasHOT akTepa (homo economicus) y HEOKJIaCHUYHOj EKOHOMCKO]j TEOPH]jH.
Ho, 0BO cxBaTamwe paljMOHAJHOCTU 3HAYajHO Ce MeHa 10jaBOM U pa3BojeM
Hay4YHUX JUCIUIJINHA OMXeBUOPUCTHUYKE eKOHOMUje U 6UXeBUOPUCTUYKOT
npaBa 1 ekoHoMmHuje.! [IpunagHUIIM OBUX AUCLHMIIIMHA eMITHPUjCKHU TOTBPhYjy
Jla ce cmeapHU sby0u PasJyuKYjy O 3aMUUL/bEHO2 PAYyUOHA/IHO2 aKkmepd W3
€KOHOMCKUX MoJies1a. To He 3HAUH, MpeMa MULJbeY ncuxosora KanemaHa
(Kaneman, 2015: 386), unaye no6uTHHKa HoGesi0Be Harpa/ie 3a EKOHOMU]jY
2002. roguHe, 1a JbyIU CUCTEMATCKU JIOHOCE UpayuoHasiHe 001ykKe, geh camo
da modes payuoHa/Ho2 akmepa sbyde He onucyje do6po. Je THOCTABHO peyeHo,
NPUCTPACHOCT UHTYHIH]e, KA0 jeTHOT JieJia Halller KOTHUTHUBHOT anapara (ms3s.
cucmem 1), ¥ ciopa KOHTPOJ1a HeroBOT IPyTror, IPOMHUILJ/bEHOT, PAL{UOHATHOT
Jena (m3e. cucmem 2), 4vHe Jja Hallle cmeapHe 00/1yKe HUCY OHAKBe KaKBe UX
JIOHOCH pallMOHAJIHU aKTep y eKOHOMCKUM MoJjesauMa. ,llogenuBmn” Ham
KOTHUTHUBHU amapar Ha /iBa Jesa, KaHeMaH je KOTHUTHUBHE IPUCTPACHOCTH
[0Be3ao0 ca NPUCTPACHOCTUMA UHMyuUyuje, Ipy 4eMy Cy OHe KapaKTepUCTHKa
He caMO O0OMYHUX JbyAH, Beh u cmpyursaka. O IpUCTPACHOCTHUMA CTPYUHbaKa
y6eJJbUBO je MHCcao CBeCcTpaHU HaydyHUK Xep6epT CajMoH (Simon, 1992), koju
je MHTYUIIMjy CBeO HU Makbe HU BUIlle HEro Ha Mperno3HaBamwe (recognition)
N03HAaTUX eJleMeHaTa y HOBOj CUTYallUjH, lITO je Moc/aeUla yuema Ha 6a3u
NpeTXOAHOT UCKYCTBA.

KorHuTuBHe NpUCTPAaCHOCTH HACTAjy 300T TOTa LITO Ce MOjeIMHLH 0C/Iambajy
Ha MeHmaJ/iHe npeyuye WJiu npasuaa npoyecyuparsa UHgopmayuja NpuanKoM
JloHOLIerma oAJyKa. OBe MeHTaJIHe IpevyHrlie Ha3UBajy ce XeypUCTUKaMa, Koje
Cy yIJIJaBHOM KOPHCHe, aJIu [TI0HeKaJ, J0BoJe [0 036M/bHUX U CUCTEMATCKUX
rpemaka y oguayuyuBamwy (Tversky, Kahneman, 1974: 1124). Ilowto cy
KOTHUTHBHE IPUCTPACHOCTH NOCJIe/|UIla Xey PUCTUYKUX IPaBUJIa, Pa3BHUjeH je
noce6aH NPUCTYI y OKBUPY OUXEBUOPUCTUUKUX HAYKa: npucmyn xeypucmukama
U npucmpacHocmuma.

1 3apasBoj oBux gucuumnianHa, Bugetu: (Jolls, Sunstein, Thaler, 1998).
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Jo cana je uaeHTUPUKOBAHO 186 KOTHUTUBHUX MPUCTPACHOCTH Y OIMUITO]
HomnyJialyjy,? a Koje ce pa3BpCTaBajy Ha: MPUCTPACHOCTH [IPH JIOHOLIE Y O/I/1YKa,
BEpOBaky U NOHAlIAWY; APYLITBEHE IPUCTPACHOCTH; MEMOPHjCKe IpellKe U
npuctpacHocTu.? [IomTo Cy KOTHUTHBHE TPUCTPACHOCTH OMIITH CIEUPUKYM
YCTPOjCTBA Haller KOTHUTUBHOT amnaparTa, JIOTUYHO je MPeTHOCTAaBUTHU Ja
Ba)Kke MO/je/JHAKO U 32 OGpPOjHE JOHOCHOIE OJJIYKa y ciequdruiHuUM chepama
JpyuTBeHOr xxuBoTa. [losazehu ynpaBo of Tora, y 0BOM pajy ce pUKasyjy
TUIIMYHE KOTHUTUBHE IPUCTPACHOCTH JOHOCHJIALA OAJIYKA Y Npa8Hoj o6.1acmu,
calu/beM HCIMTHBaKa lbbUX0BOT 3Havaja IPUJIMKOM JOHOLEHha NPASHUX 001YKa.

2. KorHUTHBHE NPUCTPACHOCTHU CyAHja U apoéuTapa

BpojHa uctpa)kuBamwa nokasyjy fia cy cyduje, Takobe, 1o/iJ10’)kHe KOTHUTUBHUM
npuctpacHoctuMma. OHa 6alajy Apyraddje CBeT/IO Ha NOHAllambe CyAHja,
yKa3yjyhu Ha To la HU cyZuje He MOTy JAa u3berHy 3aMke cBora yma. /laBHo
je peyeHo, U3 yrjia MPaBHOT peaJinu3Ma, [la Ce MOPaMO CyOUUTH Ca YHHEHULOM
Jla cy cyduje camo mydcka 6uha (uutupano y: Guthrie, Rachlinski, Wictrich,
2001: 784). [losiazehu ynpaBo o Te MpeMUCe, je/JHO T03HATO eMIIUPHjCKO
uctpaxuBamwe (Guthrie, Rachlinski, Wictrich, 2001) nokymeHTyje nocTojame
ciegehux KOTHUTUBHUX MPUCTPACHOCTH CyAMja MPUJIUKOM pacyhuBama U
JIOHOIlea oA1yKa: 1. ycupaBame, 2. epeKkaT yoKBUPaBama, 3. IpUCTPACHOCT
HAaKHAJHOT YBUJA, 4. XeYPUCTHUKA PeNPe3eHTATUBHOCTH, U 5. CKJIOHOCT Ka
eroleHTpPU3My.

Hu npunagHuuu Apyrux npaBHUX Npodecuja HUcy noumteheHU OBHUX
KOTHUTHUBHUX IPUCTPACHOCTH. JeJHO HOBO UcTpakuBabe (Franck, Aaken, Freda,
Guthrie, Rachinski, 2017) noTBphyje nocTojarkbe KOTHUTUBHUX IPUCTPACHOCTH
U rpeliaka Npu JOHOUIEHY OAJiyKa (MehyHapodHux) apbumapa, u To: 1.
yCcuApaBama, 2. epeKTa yOKBHpPaBakha, 3. XeYPUCTHUKE Pelpe3eHTaTUBHOCTH,
U 4. CKJIOHOCTHU Ka eroueHTpusMy. Cjieu fa cy U apOUTpH, NONyT CyAHuja,
JbyAicka 6uha ckJioHa (6p30M) MHTYUTHUBHOM MPOMHUILJbAKY U CUCTEMATCKUM
rpemikama Koje U3 Tora npousuJsase. YIpaBo OBO UCTPaKHUBambe MoKasyje
KOJIMKO je OUTHO /1a OHU KOjU yTHUUY Ha KapaKTep CHUCTeMa pelllaBakba ClIopoBa

2 HHTepecaHTHO je ¥ To Jja Cy yTBpheHe U HeKe MPUCTPACHOCTH KOJ| )KUBOTHHA, HA
npuMep, MajMyHa UJM nanosa. PeniuMo, y jelHOM peslaTHBHO HOBOM pafy (Alexsander,
Brown, 2010) pa3BujeH je MojeJ xunep6oauukoz duckoHmosara (kao nocebHe BpcTe
KOTHUTHBHE NPUCTPACHOCTH) KOjU Ce OJJHOCH U Ha )KUBOTHIbe. MHave, 10 XUIepO6oTMIKUM
JIUCKOHTOBakEM Mo pa3yMeBa ce Jby/iCKa TEHJEHIHM]ja [ia Ce caJjalliibe Harpaje, UJu OHe
KOje Cy BpeMeHCKH TJie[laHOo OJIMIKe, OLlEHhYjy Kao BpeJHUje y 0lHOCY Ha Oyayhe Harpajze
(Frederick, Loewenstein, O’'Donoghue, 2002).

3 BupeTu JUCTYy KOTHUTUBHUX NpUCTpacHOCTH: https://en.wikipedia.org/wiki/List_of_
cognitive_biases
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ob6paTe BHIle NMAXKbe HA CTPYKTYpaJHe KapaKTEPHUCTHUKE U MPOLeAypaTHe
MexaHu3Me 3allTUTe Koju he moBehaTu BepoBaTHONY Ja cyaudje, ap6UTpu
Y IPYTH JOHOCHOILY OJI/IyKa MPaBUYHO OJJIYUY]y, OJHOCHO JJOHOCE OZJIyKe
KOje Cy, KOJIMKO-TOJIMKO, JIUIIIeHe Tpelllaka U IPUCTPACHOCTH. U3 Tor pasJiora,
y HacTaBKYy o6jalllaBaMo CBe rOpeHaBe/leHe KOTHUTHBHE MPUCTPACHOCTH
cyluja, apbuTapa v Jpyrux JOHOCUJIAIA OJJyKa Y IPaBHOj 06JIaCTH.

3. Epekar ycuapaBama

[lon epekmom ycudpasarsa noipasyMeBa ce JbyCKa TEH/I€HIIMja 1A Ce TPUJIUKOM
JIOHOIIeHa 0/JIYKa HECBECHO 0CJalkhaMo Ha Aeauh Heke nHbopMaLuje (T3B.
cUJpo), Makap oH 6uo U 6e3Havajad. Hajuemrhe ce jaB/ba Kaja /by Bplie
HyMepHYKe npoleHe (peLuMo, IpoLeHy TPAKHULIHE BpeJHOCTH HENTOKPETHOCTH)
y KOM cJ1y4ajy ¥ 6e3HayajaH 6poj MoKe YTULLATH Ha KOHAYHY npoueHy. Tako cy
TBepcku u Kanemas (Tversky, Kahneman, 1974: 1128) y jeHOM eKCIEPUMEHTY
NUTAJU YYeCHUKe, OJie/beHe Y [iBe TPyIIie, Aa MpolieHe MpoleHaT adppUIKux
3eMasba y YjeiumeHUM HalMjaMa. Ho, npeTxoHO Cy 3aMOJbeHHU Jjla OKPEHY
To4yak cpehe Ha KoMe Cy MoIvIa fia ce mMaZHy camo ABa 6poja (10 uau 65), npu
4yeMy yu4eCHUIM TO HUCY 3HaJU. [lokasaJsio ce fa je 6poj ca Touka cpehe yTuiao Ha
KOHauHy npoueHy. Haume, MeiujaHa npoleHe nponeHTa apprUuKUX 3eMaJba OHe
rpyIe Koja je fo6uja mareu 6poj (10) uzHocusa je 25, 10K je MeiMjaHa MpoleHe
Jlpyre rpy1e Koja je foousa eehu 6poj (65) nusHocuia 45. O4uT je yTunaj cuapa
Ha KOHAYHY NPOILEHY Y 0BOM €KCIIEPUMEHTY, a OH HUje CMakbeH HU JlaBalkheM
bUHAHCUjCKUX MOACTHIAja yYeCHUIIMMA paiu moBehara TauHOCTH 0ATOBOPA.

Y npaBHOj 06J1aCTU IperoBapayu Cy Makbe-BUlle CKJIOHU IpUXBaTalkby KOHAYHe
NOHY/le 3a CKJIaNakbe IOpaBHakha y 3aBUCHOCTH 0/ TOTa KaKBa je 61J1a nouemHa
(uHuyujasnna) nonyda dpyze cmpaxe. O4UTO je TO @ Ta NpBa, NOYeTHA, NOHY/A
006J/1MKYyje oueKHBaka Iperopapaya U bruxoBe npedepeHliyje y IperoBopuma
(Korobkin, Guthrie, 1994).* OcuM Tora, cumysanuose ctyguje (Chapman, Born-

4 OBo HCTpaXKUBakeE je 0Ka3aJo Aa je Huxa BepoBaTHoha /ja he Ty»KHOIM NPUXBATUTH
KOHauYHY IOHYAY 3a CKJIallake NIOpaBHaka aKo je Bb0oj NpeTX0ANJIa pa3yMHa NoO4emHa noHyoda
Hero Ka/ja joj je NpeTxouja ekcmpemHa nouemHa noHyoa Uiy Huje 6u10 nouemte noHyde.
Byayhu fa Mozie 1 pallMoHaJIHOT aKTepa HUje Morao /ia 06jacHU OBaj HaJa3, ayTOpHU cy
HOHyAuUIY JiBa Moryha o6jalmbemna ocaamajyhu ce Ha Hajla3e KOTHUTUBHE U COLiMjasHe
ncuxoJioryje. Y nUTamy je eghekam ycudpasarsa, C jeiHe CTPaHe, AU U U36e2a8arbe Ko2HUMUBHe
ducoHaHye, c ApyTe cCTpaHe. Y KOHTEKCTY IperoBapama, 0BO APYyTro 3Ha4YH /ia Cy Nperopapayu
y Behoj Mepu CKJIOHU HellpUXBaTakby KOHAYHE NOHY/E 32 CKJIaNakbe NopaBHaba, ako Cy je
npemxodHo 0d6u.1u, y OAHOCY Ha OHe Iperopapaye Koju yonuwme HUCy A06UIN NIPETXOAHY
MOHYAY, U TO U3 pasJiora Kako 6u usbea/nu HenpujamHocm (y 8udy He2amueHo2 HA20HCKO2
cmarsa) Koja ce NpUJNKOM (KOHAYHOT) U36opa usmehy nopaBHamwa U cyhemwa ctBapa. [I[pema
TOMe, U36eraBate KOTHUTHBHE AMCOHAHIe CJIYKHU IPeroBapayy ia He IPUXBATH OHE YCJI0BE
y IperoBopuMa Koje je npeTxoJHo oa6uo. Bugetu: (Korobkin, Guthrie, 1994: 16-21).
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stein, 1996; Malouff, Schutte, 1989) oTkpuBajy Aa Cy yyecHUyu y y/103U NOPOMHUKA
U Te KaKO MO/IJIOKHU YCH/IpaBakby NPUJIHMKOM o/ipehrBatba BpeJHOCTH HaKHa/le
IITETE, YUME Ce MOTBphyje Te3a [ja IITO je BUIIU U3HOC TYKGEHOT 3aXTeBa, TO
ce f06uja Behu U3HOC HAKHa/le ITeTe y NapHULU.® Y Beh CHOMeHY TOj CTyAuju
(Guthrie, Rachinski, Wictrich, 2001: 787-794) cyduje cy 6uJie mOJJI0XKHE
edeKTy ycuapaBamwa NpPUJIHUKOM oJpehrBarma BpeJHOCTH HAKHA/le LITETe
y XUIIOTETUYKOM CJIy4ajy TesecHe noBpefe.® OcuM cyauja, yTULAjy cujapa
MOJJIOXKHU CY U MehyHapodHU apbumpu, Kako MOTBphHyjy ekcnepuMeHTaIHA
uctpaxuBamwa (Franck et al. 2017: 1140-1151).

Ja yTuuaj cupapa Moke 6UTH 3Ha4yajaH, U MO CBOjUM MMIIJIMKAIMjaMa Ha
peasHO AOHOIIEH€e MPaBHUX OJJIyKa MoMmaJsio 3abpumaBajyhu, mokasyje
U jenHo uctpakuBamwe (Englich, Mussweiler, Strack, 2006) koje yk/byuyje
4YeTHUPU CTY[Uje Ha NonyJaluju CyArja y KpUBUYHONPABHOj MaTEPHUjU ca
LM/beM MCIIMTHBakha yTULAja HpeJIeBAHTHUX CHJapa Ha OAJIYKYy O BUCHHU
kasHe. [loka3saJio ce fa Taj yTUIaj 3auMcTa octoju. Haume, y npBoj CTyAuju Ha
HOPMaTHUBHOj OCHOBH NOTNYHO UpeJIeBaHTHO cUApo (To je 6uo TesePoHCKHU
M03WB HOBUHApa Y KOjeM je Cyreprcao BUCUHY Ka3He) YTHIIAJIO je Ha OJIJIYKY O
BUCHHMU Ka3He CyJMja-KpUBHYapa. Y npeocTaJie TPU CTyAHje 3aXTeB TY>KHOLa 3a
oZpehuBameM BUCHHE Ka3He 610 je y Behoj Mepu HpeJsieBaHTaH, aJiy je YTHUILA0
Ha OJJIyKY CyZHWja o BUCMHU KasHe.” lllTaBuille, 0Baj yTUIA] HUje 3aBUCHO O
HWCKYCTBa U CTPYYHOCTHU Cy[Hja-KpUBHUYapa, OLHOCHO U UCKYCHE U CTPy4YHE

5 Penumo, Kajja je Ty»6eHH 3axTeB ryacuo Ha 100.0008$, TOpOTHUILU CY A0/e/bHUBaN
HaKHa/y mreTe y usHocy Hemro Behem of 90.000%. Anv Kajja je y CKOpo UCTOM CJIydajy
TyK6€eHHM 3aXTeB ry1acuo Ha 500.000$, nopoTa je 0/je/brBajia HAKHA/LY IITETE Y U3HOCY O/
ckopo 300.000%. Bugetu: (Malouff, Schutte, 1989: 495).

6 llle3geceT U LIecT cyAuja, y yCJIOBUMA Y KOjUMa Huje 6u.10 cudpd, TPOCEYHO je JOAETHII0
HaKHaJy mreTte y uaHocy oj 1.249.000%, nok je 50 cyauja y ycaoBuMa nocmojara cudpa
(75.0008), npocevyHo 1011110 KOMIIEH3AIWjy y U3HOCY 041 882.000%. Paznvka usmehy ase
rpyime 6uJa je CTATUCTUYKH 3HavajHa (p = 0,031), yuMe je jacHO MOTBphHeH yTUIdj cuapa
Ha oJJly4YuBame CyAuja.

7 Kako 61 6111 IOTNYHO CBECHU UPeJIeBAaHTHOCTH CUJAPa, y APYToj CTYAUjU yUeCHULUMa
je jacHo peueHo [1a je 3aXTeB TyKUoLa c1y4ajHo oapeheH, oK cy y Tpehoj M 4eTBPTOj CTYAUjH,
y4eCHULU bayau koyke Kako 61 caMU O peuJu 3axTeBe TYXKUOoILa. YIIPKOC 3HAKY O
MpeJIeBaHTHOCTH CU/JAApa, CyJHje cy U Jasbe GUJIe NOJ BUXOBUM yTHUIAjeM, a BeJIMYHMHA
TOT yTUI|dja HUje ce pa3JIMKOBaJla y 3aBUCHOCTH 0/ TOTa /ia JIU je 3aXTeB 32 BACUHOM Ka3He
JI0IlIa0 OJ CTPaHe TY>KHUOIla, UJIU Cy CYyAHje, 6aljambeM KOLIKH, caMe ofipe/iujie Te 3aXTeBe.
KonauHo, 4yeTBpTa CcTyAHja je MokasaJa ja je KoJ y4yeCHUKA 610 aKTUBUPAH MEXaQHU3aM
cesiekmueHe docmynHocmu. HavMe, pa3MaTpake BUCOKUX UpeJleBAaHTHUX cUjjapa (BUCOKUX
Ka3HMU) CeJIeKTUBHO je TOKPeHYJI0 UHKPUMUHUIIYhe apryMeHTe y yMy cyauja. Byayhu aaje
KOHa4Ha 0/lJ1yKa 0 BUCUHHU Ka3He [0/l CHA’)KHUM yTHl|ajeM YIPaBO TUX MUHKPUMUHUIIYhHUX
apryMeHTa KOjU Jlako Najajy Ha yM, TO je 3a MOCJeULy UMaJo odayke o 8ehoj Ka3Hu Of
CcTpaHe CyJMja-KpUBHYapa.
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Cy[uje U3 KpUBUYHOIIpaBHEe MaTepHje 6UJie Cy MOJjeTHAKO, U CKOPO HAa UCTU
Ha4yUH, 0/IJIO’KHE UPeJIEBAHTHUM CU/IPUMA Kao U Cy/iuje U3 JIpyrux 06JacTu
npaBa U 6e3 BEJIMKOT MCKYCTBa y KPUBUYHOj MaTepHuju. OBU HaJa3u [1a,
HOPMAaTHBHO IJIe/IaHO, UpeJieBaHTHA cHujpa (Kao LITOo je TesepOHCKU MO3HUB)
WJIY CJIy4ajHa cu/ipa (6pojeBr) MOTY YTULIATH Ha OJI/IYKY O BUCHU Ka3HE, UMajy
3HaYyajHe UMILJIMKAI[Uje HA TePEeHY MpaBa y 06JIacTH JJOHOLIEHha 0/J1YKa, jep
Cyrepully /ia je To paliipeHu ¢eHoMeH. Ay TOpH OBOT UCTPaXKHBaka 3aK/byuyjy
MHTPUTaHTHOM MUILBY AnGepTa AjHIITajHa da ce Boz moxcda He Koyka ca
YHUBEP3YMOM, au ce cyduje Mo2y HEHAMEPHO KOYKAMU cd KPUBUYHUM CAHKYUjaMd.

4. EdexkaT yokBUpaBama

[lox epexmom yokeupaearsa, KOju YMHU CPK meopuje usesieda (Kahneman, Tver-
sky, 1979) u eHe HOBe Bep3uje — KymysaamusHe meopuje uszsaeda (Tversky, Kah-
neman, 1992), nojpasyMeBa ce CKJOHOCT /by U A JOHOCE Pa3JIMUUTE O JIyKe
(pu3vyYHe UK Malbe PU3UYHE) ¥ 3aBUCHOCTHU 0/ 0KeUpa (MO3UTUBHOT UJIHU
HeTraTUBHOTI) Yy KOMe TO YKHe. Y MO3UTUBHOM OKBUPY HCIIO/baBa Ce asep3uja
npema pu3uky, a y HeTaTUBHOM OKBHUPY CK/I0HOCM Ka pu3uky. Penumo, jbyau
npedepupajy 1.000 auHapa cuzypHoe dobumka y ogHocy Ha 50% miaHce fa
do6ujy 2.000 nuHapa, nok npedepupajy 50% mance ga useybe 2.000 gunapa
y ogHocy Ha 1.000 gunHapa cueypHoe 2yb6umka. Nako cy 0BO, EKOHOMCKU
rJie/laHo, UAEHTUYHU U360pu,® oJiyiyKe cy Apyraduje 360r (IO3UTUBHOT UJIU
HeraTUBHOTI) OKBUpa y KoMe ce JloHoce. OBO je mocjeauna Tora mTo JeyAu
Hajuerrhe He Pa3MUIL/bAjy O peJATUBHO MAaJIMM UCXOJIMMA Y CMHUCJY CTakba
YKYIHOI 60raTCTBa, HEro y CMUCJY Jo6HUTaKa, ry6ruTaKa, UK HeyTpaJHUX
MCX0/Ia, Kao WITO je ouysarbe mpeHymHoz cmarba.’ Ilostazehu of Tora, ry6ounu
ce HezamusHuje NPOLEewYjy Y OJHOCY Ha JA06UTKe, ca ofpeheHe pedepeHTHe
Tauke,'’ IITO je y TeOpHjU 03HAYEHO Ka0 asep3uja hpema 2ybuyuma (Kahneman,
Tversky, 1984: 342).11

8 1.000 gunapa fo6uTKa (ry6uUTKa) UCTO je mITO U ouekuBaHUX 1.000 fuHapa fo6uTKa
uan ry6ourtka (50% x 2.000 guHapa = 1.000 fuHapa).

9 VY Teopuju ce TeHJeHIHja 32 04yBambeM TPEHYTHOT CTaka 03HadyaBa Kao npucmpacHocm
Ka nocmojehem cmary (status quo bias). OHa je, y cTBapH, UMIIJIMKaLlKja aBep3uje nmpema
ryGUIIMMa, jep ce MaHe HaNylITalba TPEHYTHOT CTakha MPOIekyjy Kao 3HavajHUje y OHOCY
HaIpeJJHOCTHU oJ, HanylTamwa. OBa NPUCTPACHOCT je loKa3aHa y HU3y UCTpaKuBamwa. Buiie
o tome: (Kahneman, Knetsch, Thaler, 1991: 197-199).

10 BugeTu Bullle 0 y/03U pedepeHTHe TauKe (M yCHUApPaBamwa) y JOHOIIEHY 0J1yKa U
MMILJIMKalMjaMa Ha npolec nperopapama y: (Kahneman, 1992).

11 KanemaH u TBepckH cy aBep3ujy npema ryouiiuMa npeacTaBUuIu NpeKo PyHKYuje
epedHocmu y 06JIMKY cJI0Ba S, Koja je KoHKasHa y cdepu Ao6UTaKa U KOHBeKCHA y chepu
rybuTaka U cmpmuja y AoMeHy ry6ruTaka Hero y JjoMeHy go6urtaka. CTpMOCT oBe KpuBe
y cdepu rybuTaKa ykasyje Ha TO fa JbyAU UCIO/baBajy Behy aBep3ujy npema ry6unuma y
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EdekaT yokBUpaBamwa UMa 3HayajHe UMILJIMKalHje y NapHUYHOM MOCTYIIKY
Ka/la mapHUYHe CTpaHKe 6upajy uamMehy cyhera u nopaBHamwa, Npy 4eMy Tpeba
NpaBUTH pa3UKy uaMelhy cpedrbe u 8UCOKOpU3UHHUX NAPHUYA, C jeJHE CTPaHe,
U HUCKOPU3UYHUX hapHuya, ¢ Apyre ctpaHe. Haume, y oBUM npBuMa (a To cy
TUNUYHE IapHUIIE), MYH*UOYU Ce YeCTO CyouaBajy ca U360poM Jla NpUxBaTe
nopaBHake, YUMe 61 ce MOCTYIaK OKOHYAO0, UJIH Jla HAcTaBe ca MOCTYIKOM,
Hagajyhu ce BeheM J06UTKY MO OCHOBY CcyAcKe npecyfe. C Apyre cTpaHe,
mysceHu Tpeba 1a oAJyde 1a M a IpUXBaTe Jja IJlaTe IopaBHak€, UJIU 13 TO
He Y4UHe, oyeKyjyhy MamU U3HOC 10 OCHOBY Ccy/AcCKe npecyze. O4nTO je To fa
je OKBHUp y KOjeM OJJIyuy]jy TY>KHOLK NO3UMUBAH, T€ CY OHHU Cy CKJIOHU Makbe
PU3UYHUM OJJIyKaMa, OJJHOCHO TOMe Jia IPUXBaTe NopaBHake, 3a Pa3UuKy
0J; OKBUpA TY>KE€HUX KOjU je HeaamueaH, Te Cy OHU BHUIIE CKJIOHU PU3UKY,
OZJHOCHO HacTaBKy noctynka. OBaj 3HauyajaH HaJias (da mysxcuoyu npegepupajy
nopasHaree, a mydceHu cyberoe y cpedrbe uau 8UCOKOPUIUYHUM NAPHUYAMA)
nocJjesula je Tora ITO NApHULA, y CTBApH, IpeJicTaB/ba NPUPOOHU OK8Up 3a
napHuuHe cmpaHke (Rachlinski, 1996: 129). Ho, apyru 3HavajaH HaJas jecTe ja
ce npedepeH1yje CTpaHaKa lIpeMa pU3UKY MeWwajy Y HUCKOPUSUYHUM NAPHUYAMA
(Guthrie, 2000). HauMe, y HUCKOpHU3UYHUM NTApPHUIIAMA, KOje CY TUITUYaH NpHUMeD
nmapHUIa MaJux BpefHocTH (frivolous litigation),'? Ty>xuonu 6upajy usmehy
HUCKOpU3U4YHUX 006umMaka, a Ty KeHu uaMehy HUCKOpUu3u4yHux 2y6umakxa. Y oBoM
cJy4ajy, mysxcuoyu suwe npedepupajy cyheroe, a myxceHu nopasHarse. CymiTuHa
jey ToMe Aa, Kajja je Ma.1a waHca fa ce HEWITo Ao6uje, Beha je CKIOHOCT pU3UKY,
a KaJia je MaJia L1aHca Jia ce HelITo U3ryou, seha je aBep3uja npemMa pUsUKY.
HacynpoT ToMe, kajia je 8esiuka waHca Aa ce HeUITo Jo6uje, 0O4HOCHO U3ry6H,
YCKa3yje ce 0/160jHOCT, 0JTHOCHO CKJIOHOCT Ka PU3HUKY.

OBe HaJa3e Haj6oJbe je TpeicTaBUO KaHeMaH y T3B. uemeopocmpyKkom o6pacyy
npegepenyuja npema pusuky (Cauka 1) u o6jacuuo ux nomohy aBa akropa (Ka-
neman, 2015: 295-299). [IpBu je onadajyha ocem/bugocm Ha 2y6umak, a IpyTH je
npoyerusarbe 8axcHoCmMu camux eeposamtoha.’® Tako y ciydajy HUCKOPU3UYHUX

O/IHOCY Ha aTPaKTUBHOCT J06MTaKa. YIpaBo U3 TOT pasJiora JbyJM Hepaio HHBECTUDA]y
KaJla UMajy udeHmuyHe uszziede Ja UCTOBpeMEeHO HellTo J06ujy u usry6e (Kahneman,
Tversky, 1984: 342).

12 Kpuc l'atpu (Guthrie) onepanyoHaJu3yje MapHULle MaJUX BPeJHOCTH IPEKO
HHUCKOPU3WYHUX NMapHULA, OAHOCHO NMPEKO NMapHUILA y KojuMa 06e cTpaHe (Ty»XuJal U
TY>XKeHH) YHAIpeJ 3Hajy Aa Cy MaJie waHce Aa he TyKujal Ha Kpajy ogHeTH nobeny. [lake,
HUCKOPHU3HYHE NTapHHUIlE jecy MapHHUIe ca MaJoM BepoBaTHOhOM Zj06UTaKa, OJHOCHO
ry6uTtaka. Bugetu: (Guthrie, 2000: 185-187).

13 Akxo je masia BepoBaTHOoha A06MTKa, peliuMo, 1%, oHJia je saxcHOCM 001yKe Koja NpaTH
Ty BepoBaTHONhy 3HauajHo Beha (5,5). CynpoTHO, ako je Besika BepoBaTHoha 106U TKa,
penuMo, 90%, oH/ia je BaXXHOCT OJiIyKe Koja MpaTH Ty BUCOKY BepoBaTHONY JjoCcTa HUXKaA
(71,2). To ykasyje na cy /byJU CKJIOHH Jia hpeyeryjy MaJie BepoBaTHohe J06UTKa (epekam
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napHuya, npeyerbusarbe BaXXHOCTH MaJIMX BepoBaTHoha MOTUCKYje TPBU paKTOp
(omazmajyhy oceT/bMBOCT Ha TyGHUTAK) U MPOU3BOAY 06pasal, pu3uKoBakba y
cJy4ajy nobuTaka U ompesa y cjaydajy ryouTaka. PeiuMo, kaja Ty»XuJar
pa3mMaTpa HUCKOpU3HUYHE JOOUTKE, BUIIIE je CKJIOH PU3HKY (cyDemy), 360T Hazie
y BEJIMKH JJOOUTAK (JOWY JIEBU NMPABOYyTraoHUK)."* ¥V ciy4ajy eucokopusuyHux
napHuya, npBu ¢akTop (maJ; 0CeT/bMBOCTHU Ha I'YOUTAK) 3aje/HO ca JApyruM
dakTopoM (nomyersusarbe BaXXHOCTH BEJHWKHUX BepoBaTHoha) reHepuiie
Jipyraduju o6pasal] moHallakha: pU3UKOBakbe y CAy4dajy ry0uTaka U onpes y
caIy4ajy fobuTaka. PeiuMo, ka/ja Ty KeHH pa3MaTpa CUTYpPaH I'yOUTaK 10 OCHOBY
NnopaBHaWa ¥ PU3UK jolll Beher ry6uTKa o 0CHOBY npecy/e, 36or onajajyhe
0CeT/bUBOCTH HaT'y6uTaK, ocehahe Behy 0/160jHOCT mpeMa CUTypHOM I'YyOUTKY
(mopaBHawy). UcTOBpeMeHO, ycie/| MOTIelhUBaba BeJUKe BepoBaTHohe
ry6GUTKa MO0 OCHOBY Npecy/ie, CMamwyje ce 0J00jHOCT IpeMa PU3HUKOBAY
(ropmu JlecHU IpaBOyraoHUK)."> OBUM paKkTOpUMa 06jalilthaBa Ce U MOHAllalhe
TYKHOIA y CJIy4ajy BUCOKOPU3UYHUX A06HTAKa. YIIPABO je MOCTOjae OBOT
edeKTa yOKBUpaBaka NOTBPhHEeHO U eMITUPUjCKUM Hajla3uMa Mehy IapHUYHUM
cTpaHkaMma y cTBapHuM napHuiama (Rachlinski, 1996: 150-160).16

MozyhHocmu) M nomyersyjy BesliKe BepoBaTHOhe 106UTKa (epexam uzsecnocmu). IcTo Baxku
v 3a ryouTke. Bume o Tome: (Kaneman, 2015: 293-295).

14 Ha civyaH HAa4YMH 06jalIkbaBa ce MOHAllake JbYA U KOjU UTPAjy Y TPH]Y.

15 OBoje k/pyuHH Hasa3 KaneMaHa 1 TBepcKor u cpk meopuje uszseda. OBUM Hajia30M MOTY
ce 06jacHUTH MHOTU GEeHOMEHH, KA0 IITO je, peMO, TeHJJeHI[1ja KOMIIaHHja 1a Y3aJayAHO
Tpollle pecypce y TPLU ca CBOjUM KOHKYPEHTHMa jep je MpUxBaTakwke nopasa BeoMa 60JIHO.
Y napHUYHOM NOCTYINKY, TY>KeHH, 300T aBep3uje peMa r'ybUTKY U CKJIOHOCTHU PU3UKY
(opsacky Ha cyheme), MOKe UMaTH 60/by IPeroBapaydky MNo3ULHjy Y 0OJHOCY Ha TYXKHOIIa,
IITO 32 NOCJeJUILY MOXKe UMaTH Jla TYKUJIal] IPUXBaTH HeITOBOJbHUje IIopaBHame (Y 0JHOCY
Ha OHO LITO 64 OCTBApPHO Ha CYAY).

16 OBO UCTpa)KHUBake MOKa3yje Ja Cy Yy CKOPO YeTBPTUHHU cay4dajeBa (23%) myodceHu
IJIATUJIY BUCOKY LeHY jep Cy HaCTaBUJIM ca apHULoM. Oj61jame 1a ce TOpaBHAjy KOLITAJI0
je Ty:keHe y nmpoceky 66.106$ 1o caydajy, njayc napHU4YHUA TPOKOBU. C pyre cTpaHe, U
myosicuoyu Cy NJIaTHUIN BUCOKY LleHy 360T aBep3Uje IpeMa pU3UKY U 0i6Hjaka Jla HacTaBe ca
nocTynkoM (23% OHUX KOjU Cy HaCTaBUJIM €A MOCTYIIKOM J06HUJIO je OTPOMHY OJJLUITETY O
354.949¢ no csyvajy, MUHYC MAPHUYHHU TPOLUIKOBH). Y CYIITHHH, 0BO UCTPAKHUBakhe MOTBphyje
npeaBubama Teopuje u3rjaesa o pa3JUuYUTUM NpedepeHLiUjaMa TYKeHUX (CKJIOHOCTH Ka
PU3HUKY) U Tyxkujaana (0460jHOCTH Ka pusuKy). Bugetu: (Rachlinski, 1996: 159).
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Csuka 1. YeTBopocCTpyKH o6pasai

JOBUILIN I'YBULU
BHUCOKA Crpax on pazoyapama Hana y uzberaBame ryouTtka
BEPOBATHORA ABEP3UJA TIPEMA CKJIOHOCT PU3UKY
(eqpexam uzsecrnocmu) PU3UKY
HUCKA Hana y Benuku goburak Crpax of1 BEeIUKOT TyOHTKa
BEPOBATHORA CKJIOHOCT PU3UKY ABEP3UJA [IPEMA
(eqpexam mozyhnocmu) PU3UKY

OcuM MapHUYHUX CTPaHaKa, epeKTy yOKBUpaBamwa CKJI0He cy U cyduje (Gu-
thrie, Rachinski, Wictrich, 2001: 796-799). Y oBoj cTy/iHMju ucClOJbUJIA Ce
CTAaTUCTHUYKH 3HAYajHA Pa3J/IMKa y MPOLeHU CyAHrja 1a iU Tpeba MPUXBATUTHU
NOpaBHae U3 NEPCIEKTHUBE TYKUOIA, OTHOCHO TyKeHOT."” Cyieiu 1a cy, o[,
yTHUIIajeM 0K8upa, CyArje pa3JUuUTO NPOolelhbUBaJle, YNMe ce MoTBphyje Aa cy
Y OHe noAJioxkHe epeKkTy yokBUpaBawa. byayhu aa ce cynuje yecto HaJsase
y yJi03u Medujamopa,'® oBaj HaJla3 ©Ma 3HavyajHe UMILIKKalUje. HauMe, 1iusb
Me/iMjalMje jecTe CKJanamwe NopaBHAWKa, a cyArja (MegujaTop) Tpebasio 6u
CBOj yTHU1aj y Behoj MepH /1a yCMepH Ha myJiceHoe, jep OH oka3yje Behu oTmop
Ka CKJallaky NopaBHamwa (360r ropeonucaHe aBep3uje npema ry6utky). Ho,
HaJla3 oBe CTy/AHje cyrepuille aa cyauje (MegujaTopu) Hehe To YMHUTH, uiu he
NpPONYCTUTH TO Jja yuruHe. C TUM y Be3U, aKo cyauje (MeJUjaTopy) He OACTUYY
TY>KeHe Jla IPUXBATe NOpaBHAKE, OJJHOCHO aKO MOACTUYY TYKHOLEe Z1a TPUXBATE
HUXKe M3HOCe IOpaBHaWa, Nocjeulie Cy Te Jia Ty>KUOLU Hehe y 0BOJbHO]
MepHU 33/I0BOJbUTH CBOje TYKOeHe 3aXTEBE, JIOK TY>KeHU Hehe 6UTH Y 10BOJBHO]
Mepu ofiBpaheHU o yubewa 6yAyNuxX WTEeTHUX pajlby, YMMe he onTUMaJsHa
npeBeHIuja 6uTHu HapyueHa (Guthrie, Rachinski, Wictrich, 2001: 798). Y oBoj
CTYAUjU ce 3aK/bydyje Ja CTpaHKe NPUJUKOM IperoBapama y NOCTYNKY
MeJdjaluje Tpeba Aa onpaB/iajy CBOje MOHYAeE 3a CKJaNake MopaBHamba He
€caMo y CMUCJy eKOHOMCKe paljMoHaJHOCTH, Beh u y morsieny npasuyHocmu

17 Cxkopo 40% cynwuja, u3 nepcnekmuge myxcuoyd, CMaTpaJio je Jla Ty»uJjaal Tpeba ga
npuxBaTH noHyheHo nmopaBHame of 60.000%, nok je camo 25% cynuja, us nepcnekmuese
mysceHoe, cMaTpaJio Ja Ty»KeHu Tpeba Ja [JaTy nopaBHamwe y usHocy o 140.0008,
NpeJJIOKeHO O, ipyre CTpaHe.

18 VY aMepHU4KOj CyACKOj MPAKCH TO Cy T3B. KOHepeHIUje 3a CKJIaNake nopaBHamwa. Uy
Hallloj MPaKCH CyiHje Cy 4eCTOo MeAujaToOpH, IpU YeMy MOT'y 06aBJ/baTH NOCPel0Bake CAMO
BaH paJiHOT BpeMeHa U 6e3 HakHaJe. Buj. 4. 33, cT. 6 3aKoHa 0 IOCpei0oBaby y pellaBawby
cnoposa, Ca. enacHuk PC, 55/14.
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(Guthrie, Rachinski, Wictrich, 2001: 799).!° KonayHo, kako eKcliepuMeHTaJHa
ucTpakuBamwa nokasyjy (Francketal. 2017: 1153-1159), epekTy yokBUpaBamba
HO/JIOXKHU CY, Mako He y Behoj Mepu y ofHOCY Ha CYAHje, U MehyHapooHU apbumpu.

5. [IpucTpacHOCT HAKHAAHOT YBH A

IIpucmpacHocm HakHadHoz ysuda (Wau ,CBe BpeMe caM 3Hao/na“ edekar)
je JpyAcCKa TeHJeHIHUja Jla ce mpolau aorabaju HakHaJHO olemyjy Kao
NpeABUAMBU Y BpeMe Kajia cy ce 3aucTta u gecusau (Kaneman, 2015: 190). ¥
ncuxoJsomkoj sutepatypu (Roese, Vohs, 2012: 412-413) narsiamanajy ce
TPHU acneKkTa OBe MPUCTPACHOCTU: ducmop3uja Memopuje, OJHOCHO cajlalllbe
norpelrHo npucehame paHUjUX MpoOIeHa HEKOT ucxo/a (,pekao cam Aa he ce To
necutu”);** HeuzbesxcHocm (,MopaJio je To Aa ce gecu”)?' u npedsudusocm (,,3Hao
cam za he ce To fecutu“)*. OBa NPUCTPACHOCT MOCJEUIIA je TPUjy UHITyTa
(Roese, Vohs, 2012: 413-416): koeHUMUBHUX, KOjU Ce OJJHOCE HA MEMOPHUjCKe
nporece ceharba, axcypuparea Ho8UXx UHgopmayuja y hocmojehu cucmem 3Harsa,
U dasara cMucaa, objawrserba uau Hapayuje (Hajuemhe y ¢popmu npuye)?
npouiuM gorahajuma; MemakozHUMuEHUX,** KOjU ce 0JJHOCE HA CyOjeKTUBHU
ocehaj s1akohe ca KojoM ce JoHOCe 3aKJ/by4LU 0 0ipeheHOM HCX0/Y, TOTOTOBO
Ka/ia je pedy 0 IpeABUAUBOCTH TOT UCX0Aa (IITO je Ta takoha Beha, jaua je oBa

19 HeouekuBaH pe3yJsTaT OBe CTyAUje 610 je fa je BehuHa cyauja (67,5%) cmaTpasa aa
CTpaHKe He Tpeba /ja ce IOpaBHajy yIPKOC TOMe LITO je 0OUeKMBaHa BpeJHOCT IOpaBHama 6ua
Beha o ouekuBaHe BpeiHOCTH cyhemwa. AyTopH cy oBaj peHOMeH 06jaCHUJIM NICUXOJOUIKUM
dakTopoMm. HarMe, nopaBHATH Cce 3HAYUJIO je U MPUCTATH Aa 3HA4YajaH Jle0 BpeJJHOCTHU
crnopa (70%) npunajHe cynpoTHoOj cTpaHu. Byayhu ga cy cTpaHke MMaJie je fHAKO IPaBo Ha
MMOBUHY Koja je IpeJMeT CIIOpa, CyAuje Cy cMaTpaJle Aa je 4ak U nodesa Ha jedHake desioee
npukJagHuja. [la 61 onpaB/aau oBaj HaJlas, ay TOPHU Cy ce NO3BaJIM Ha ipyra UCTpaXKMBama
(Camerer, Thaler, 1995) koja jacHo oKa3yjy Aa YYECHHULH, CYOUeHHU ca NOJIeJIOM YHaTpes,
dukcupaHor fesa UMoBHHe (PUKCHOT KOJladya), CBe OCUM MOJieJie Ha jefiHaKe JeJi0Be
CcMaTpajy Henpasu4HuM.

20 /[lucTop3uja MeMopHje Be3dyje ce 3a, peLUMO, IPOLIeHY UCX0/a NOJUTHYKHUX (MU 6UII0
KOjUX IpyTrUX) U3060pa, y KOM CJIy4ajy OHa 0JjpakaBa CTelleH O/ CTyamka TUX POLieHa npe
u nocse uzbopa.

21 Hewn36exXHOCT je mocJeM1ia BUIMX KOTHUTUBHUX polleca dagara cmucaa dozahajuma
U cmeapuma, a Koju HoCe ygeperse 0 HbUX080j Kay3aaHOCMU.

22 IlpenBUAMBOCT je CyOjeKTHBHA KaTeropuja U OJHOCH Ce Ha ygeperbe 0 CONCMeeHOM
3HAHY U CNOCOGHOCMU.

23 Hacwum Tane6 oBaj peHOMeH 03HaYaBa Kao HapamueHy 3a6.ydy (Tane6, 2016: 61-83).

24 MeTaKOTHHUIIY]je jecy MUCJIU O HALIMM MUCJMMA, U OHE, Ka0 IOMUHAHTHO Cy6jeKTUBHE
npolieHe, UCNI0J/bAaBajy, 10 IPUPO/U CTBAPH, HajBHU1IIe CBOj yTHLlaj HA HUBOY npedsudusocmu
npow.ux dozahaja.
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IPUCTPACHOCT);? U MOMUBAYUOHUX, KOjU CE OTHOCE HA JbYACKY MOTPeby /a ce CBET
BU/U Y $OopMHU pesia U NPeABUAUBOCTH, KA0 U Jla Ce ca4yyBa U 0jaya NO3UTHUBHA
cJuKa o cebu. Hajuemhe nocsenune oBe KOTHUTUBHE IPUCTPACHOCTH jecy
(Roese, Vohs, 2012: 416-417): noepewHa kay3a1HOCmM, y CMUCJIy IPUITUCHBaba
NOTPEeLIHOT Y3poKa CTBapyMa UJIM IpeTepUBaha y laBamwy 3Hayaja CTBAPHOM
Y3pOKY,*® U npemepaHo noysdarbe y 8/1acmume choco6HOCMU aHAJTU3UPakba
CUTYyall¥ja, LITO MOXe JJOBECTH [J10 3aHeMapHBaba Jpyrauyujux nepcrnekTruBa
U JIoHOIIEea 6yAyhuxX pU3UYHUjUX OAJyKa.>

[IpucTpacHOCT HAKHAAHOT YBHU/IA, KA0 U HaBeJleHe MOCJeJUIle OBe MPUCTpa-
CHOCTH, MOT'Y MUMaTH 3HayajHe UMILJIMKallUje y NpaBHOj 06J1aCTH, IIpe CBera,
CYZICKOj mpakcH, 1ITo noTBphyjy oapehene cryauje (Kamin, Rachlinski, 1995)
Ka/la je ped 0 yCTAaHOBJ/baBaky OJATOBOPHOCTHU 3a HAaKHAAy LITETe yCJjes
Hena)kme.?® 3a6puHyTOCT 360r MOCTOjatba OBe MPUCTPACHOCTH, Kajia je ped
0 cydujama, ©3pa3uo je cyauja u jejaH ofi yTeMes/brBaya EKOHOMCKe aHa/u3e
npaBa Puuapy I[losHep (npey3eto u3s: Guthrie, Rachinski, Wictrich, 2001: 810,
¢yH. 116). U npyru aytopu (Hoch, Loewenstein 1989) ucTuyy cBenpucyTHOCT U
poOGyCcTHOCT 0BOT GeHOMeHa, aJId UICTOBPEMEHO YKa3yjy /13, Tope/i HeCyMIbUBO
HTEeTHUX edeKaTa, HaKHAAHU yYBU/ (duabek) npyxa uHopMalimje Koje Mory
OUTH KOPHUCHE y APYTUM MpoIlleHaMa, Kao LITO je, peluMo, polieHa OCHOBHE
CToIle monyJsanuje.

25 OBje je pey 0 ToMe Ja ce 0Ba lakoha IOrpelHo NPUIHUCYje ,,CUTYPHOCTH HACTyamba
HEKOT UCX0Ja. AKO je TeIIKO 06jaCHUTH LITa Ce CTBAPHO AeCHJI0, OHAA Ce MPeJBUANBOCT
HeKor Jorahajaymareyje a, ako je TELIKO 06jaCHUTH KaKO 61 HACTYNHO aJITEPHATUBHY UCXOJ,
OH/Ia Ce MPeABUAMBOCT aKTYeJJTHOT Hcxo/a nogehasa (Sanna, Schwarz, 2003).

26 Jbyau KOju Cy CKJIOHHM Jja 06jallllkbaBajy CTBApHU NpeuM y3poKoM 10 Kora JioDhy, 6e3
yOylTama y TeMe/bHY aHAJNU3y, y TEOPHUjU Ce 03HAYaBajy Kao ,KOTHUTHUBHE MIKPTHUIE"
(Shaklee, Fischhoff, 1982).

27 Tlo3HaTo je ma ce Koukapu y Behoj Mepu ocJsiakajy Ha CONICTBEHE MPOLeHe Hero Ha
06jeKTHBHE CTaTUCTHYKe aHaJu3e. Beh je peueHo fa ce u napHuvapu Mory noHamaTH Ha
CJIMYaH Ha4MH.

28 IlrtaBuiue, oBa CTy/iMja eKCIJIMIUTHO AeMOHCTPUPA Jla CY JbYAU CKJIOHU Jla HAKHAOHO
JIOHOCHOIle O/JIyKa CMaTpajy NpaBHO OATOBOPHUM 3a gorabaje koje Hucy Hu moaau da
npedsude. 36or Tora Heku ayTopu (Rachlinski, 1998: 596-600) cMaTpajy Aa NIpUCyCcTBO OBe
NpUCTPAcHOCTH GaKTUUYKU NpeTBapa CTaHAAp/ OATOBOPHOCTHU 3a Hela)kwby y cmaHdapd
o6jexkmusHe od208pHocmu ca cBUM IpaTehrM nocseu1aMa, a Koje ce orje/iajy y MCKpUB/beHUM
HOJICTULAjUMA y NOIVIeAY NaXKibe (Tj. y IpeAy3uMaty NpeKoMepHe Makkie) U moBehaHuM
TPOLIKOBHMA 06aB/batba EKOHOMCKUX aKTHBHOCTH.
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6. XeypucTHKa penpe3eHTaTUBHOCTH

Xeypucmuka penpesenmamugHocmu obpaheHa je y 6pojHuM pasoBuMa KaHeMaHa
u TBepckor (Tversky, Kahneman, 1971;* Kahneman, Tversky, 1972;3° Kahneman,
Tversky, 1973;3! Tversky, Kahneman, 1974; Tversky, Kahneman, 1982;3? Tver-
sky, Kahneman, 1983%3). I[lox penpesenmamuegHowhy noapasyMeBa ce mpolieHa
BepoBaTHoNhe HeKOTr Hen3BeCHOT Jorabaja (MM y30pKa) Ha OCHOBY CTeleHa y
KOMe je OH CJIMYaH, y CBOjJUM OCHOBHHUM KapaKTEPUCTUKAMa, ONYyJallHjy K0joj
npumnajza u pedJieKTyje UCTAKHYyTe 0COOMHE Mpolieca KOju ra je reHepucao
(Kahneman, Tversky, 1972: 431). JeqHOoCcTaBHU]je pedyeHo, ako je morahaj 1
penpezenmamusHuju oj aorabaja 2, ouzia je norahaj 1 eeposamuju ofi norahaja
2, ¥ TO je CyLITHHA OBe XeypUCTHKe. Y MHOTMM CUTYyaliijaMa, CTePeOTUIIN
KOjU Jiexe y OCHOBM pelpe3eHTATUBHOCTH, jeCy TayHU, Te Cy TauyHe U
BepoBaTHONe Koje K3 Tora npou3uJiase, aJii I0CTOje U CUTYyalije Kajza 360T oBe
XeypUCTUKE JbYAU UCKA3Y]Y NpeKoMepHY cnpemHocm da npedsubajy eeposamHohe
Maso eepoeamuux dozahaja, mj. dozahaja ca HUCKOM OCHO8HOM cmonom (T3B.
3aHeMapusarse OCHOBHUX CMamucmuyKux cmona), Kao U ia 3aHemape keaaumem
nodamaka Ha 0cHO8Yy Kojux npedsubajy (o TPUHIIUIY ,TOCTOjU CAMO OHO LITO Ce
Buau"). KaneMaH 0Bo 30Be epexosuma penpezenmamusHocmu (Kaneman, 2015:
141-144).JenaH o/ pa3Jiora 3aHeMaprUBakba OCHOBHUX CTOIA JIEXKH Y TOME IIITO
je mpoueHa BepoBaTHOhe HAa OCHOBY ,pelpe3eHTaTUBHUX l0Ka3a” )KUBONUCHUja
Y OUMIJVIE/IHU]jA Y OHOCY Ha alICTPAKTHO CTATUCTHUYKO PE30HOBaKE, Majia ce y
Teopuju (Gigerenzer, Goldstein, 1996) uctude u Aa je To ebukacHuju (6pacu u

29 Y oBoM pajly ayTopH 06jalilbaBajy JbYACKY TeHAeHUHjY (YKbYUYyjyhu U cTpyumake)
npeTepUBamay NPOLeHH Cly4dajHO U3abpaHUX y30paKa U3 oZpeheHe nony/anuje BUCOKO
penpe3eHTaTUBHUM. KOHCeKBEHTHO, Jby/JU OYeKyjy [ia Cy ABa CJy4ajHO U3abpaHa y30pKa
u3 ogpebeHe nonynanuje MHOTO CJIMYHUja jeJlaH ApyroMe U NONyJalUjy KOjoj NpUnaAajy
Hero mTo 61 Npo6abuaMCTUYKA TeopHUja NpeJiBU/eNa, 6ap je Kaja je ped 0 Maa1uMy3o0pyumda.
30 Y oBOM pajzy ayTOpH Cy NpBHU NyT JedUHHUCAIN XeYPUCTUKY Penpe3eHTaTUBHOCTH, O
Kojoj he 6MTH pedu y HacTaBKY, ToceGHO Ka/ia je ped 0 IpaBHOj 06JIaCTH.

31 Y oBoM pajly ayTopH Cy NPOLIMPHUJIM CBOje paHHUje CXBaTarbe XeyPUCTHUKE penpe3eH-
TAaTUBHOCTH, NOBe3yjyhH je ca MUHTYUTUBHUM IIpeJiBUhameM, 0JHOCHO CKJIOHOIIRY Jby1u f1a
npesBrbhajy ucxo/ie Ha OCHOBY peNpe3eHTAaTUBHOCTH, a He HA OCHOBY JJOCTYNHUX ITolaTaKa
WJIM IPeTXOAHUX BepoBaTHONA NCX0/1a, a IITO je Yy CYNPOTHOCTH Ca CTaH/AapHOM JIOTHKOM
CTAaTUCTHUYKOT NpeJBUhama.

32 PajnpeacTaB/ba CHHTE3Y PAaHUjUX PaZ0Ba O pelpe3eHTaTUBHOCTH.

33 Y oBoM pajy ayTopHu cy o6jacHUJIU 3a6.1ydy Ha OCHOBY KOHjyKyuje (cnajarea), Kao
MaHUPecTalHjy XeypUCTHKe pelpe3eHTaTUBHOCTH, KaJia je y HemocpeAHOM nopehemwy
KOHjyKIIMja iBa Jjorahaja BepoBaTHUja Hero jefjaH o kux. OBa 3a6J1yZja M03HATa je U Kao
,Jluaaa npo6saeMm” (netabHuje y: Kaneman, 2015: 146-155).

264



A. Mojaweswuh, /b. Hukonuh| ctp. 253-274

€KOHOMUYHUjU) HAYMH OZIIYYHMBatba yCJie/] YeCTe HEJOCTYITHOCTH CTATUCTUYKHUX
nogaraka.’*

Y KpUBUYHONPABOj 06JIACTH OBA XeyPUCTHKA [0Ja3U A0 u3paxaja. Penumo,
BepoBaTHoONa /a Jiu je HEKO KPUBUYHO OJATOBOPAaH UJM He (KaTeropujcko
OllelbHBalbe), OleHbY]je Ce Ha OCHOBY pelpe3eHTaTUBHOCTH JOKAa3HOT MaTepujaia
(HIp. oNTYKEHU je HepBO3aH, BepOBATHO je 0AToBopaH). My rpahaHckonpaBHOj
MaTepHjH JlelllaBa ce Jla ce BepoBaTHOha HEKe XUIIOTe3€e Ha OCHOBY A aTHX Zl0Ka3a
M3je/iHayaBa ca BepoBaTHONOM JloKa3a Ha 6a3u fiaTe xunoTese (T3B. UHBEP3HA
3a6.1y0a).*® PenjuMo, BepoBaTHONa /1a je TY>KEHU KPUB jep je TyKuJiall IpeTpIeo
HITETY, U3je/lHaYaBa ce ca BepoBaTHOhOM Jla 61 Ty»kuJal 6uo ouiteheH ako 6u
Ty>eHU 610 KpuB (mpey3eTto u3: Guthrie, Rachinski, Wictrich, 2001: 807). /la
Cy ¥ cyduje CKJIOHe UHBEP3HOj 3a61y/JU, IPU 4eMY je Ta CKJIOHOCT UNaK Mamwa y
OJIHOCY Ha ZIpyTe eKcliepTe, MoKasyje Beh cioMeHyTo UcTpakuBame (Guthrie,
Rachinski, Wictrich, 2001: 808-811). TBepcku u KanemaH yka3yjy /1a 360T oBe
XeyPUCTUKE CyZHje 4eCTO Aajy MPeJHOCT c8edoyerby Kao JIOKa3HOM CPeiCTBY V
oAHOCY Ha cmamucmuuke doka3se (Tversky, Kahneman, 1982: 156-158). Kona4Ho,
OBOj BPCTU UHTYUTHUBHOT pPe30HOBAA CKJIOHU CY U Meh)yHapodHU apbumpu, ajiy,
KaKo UCTpakuBame nokasyje (Franck etal. 2017: 1159-1162), npo1ieHTyaJHO
IJieZlaHo, y Mak0j MepU Hero Cyiuje UJIH Jpyre rpymne UCIUTAHUKA (JOKTOpHU
WJIM CTYAEHTU paBa).

7. EroneHTpM4Ha CKJIOHOCT

[Tox oBoM npuctpacHomhy nospasyMeBa Ce CKJOHOCT Ka npeyerbusarby
concmeenux cnoco6Hocmu.® OHa HacTaje y 6pojHUM chepama kuBoTa (0]
npodecroHaHUX BELITHHA, TPEKO 3/[paBJba, BELITUHE YIIPaB/bakha BO3UJIOM,

34 OBwu ayTOpH Cy pa3BUJIM Noce6aH MoOJies1 OrpaHHUYeHe PallMOHAJHOCTH 6a3upaH Ha
6p30M M eKOHOMHUYHOM 3aKJ/byYMBakby HACYNPOT CTAHJAPHOM PALlMOHATHOM 3aK/byYHMBaY,
npeAsaXyhu HHTerpanujy NCUX0JOUKHX U paljMOHATHUX MexaHHU3aMa 3aK/byyuBama. [Ipema
IbUX0BOM MHUIJ/bEY, TAYHOCT U je JHOCTABHOCT (6p3MHA, EKOHOMUYHOCT) ¥ 3aK/by YNBALY
He MOpajy HY>KHO GUTH ¥ KOJHU3UjH.

35 Y nomeHny BepoBaTHOhe, 0Ba 3a6uyza (inverse fallacy) ickasyje ce y mpeTHnoCTaBI 4 Jia je
BepoBaTHoha ja he forahaj A HacTynuTH Ha OCHOBY Tora 1ITo je forabhaj b Beh HacTynuo,
WAeHTUYHa BepoBaTHohU forabhaja b ga je gorabaj A HacTynuo.

36 YOpKocCCAUYHOCTH U 4eCTOj KOHPY3HUjU, Tpeba IPaBUTU pa3IUKy U3MeDy eroLeHTpUIHe
CKJIOHOCTH U CKJIOHOCTH Ka IPUIIHCHUBaby 3acjyra cebu y caydajy ycnexa, M OKpuB/baBakba
Apyrux (Jby U UJIK OKOJIHOCTH), y CAy4ajy Heycnexa (self-serving bias). OBa pyra CKJI0HOCT
MOXe ce 03HAUUTH Kao pasopusosarse cebe u concmeeHoe unmepeca. Bug. (Forsyth, 2007:
429). Takobe, fupeKTHa NOcCJeAMLIA ETOLEHTPUYHE CKJIOHOCTH jecTe U edpeKaT JaKHOT
KOHceHcyca (false-consensus effect). Y nuTamy je TeHeHLUja 110 KOjoj JbyAW BEPYjy Aa Cy
HBUX0Ba YBepemwa UM NOCTYNIU Y MHOro Behoj MepH 3ajedHuYka HEro 1ITO 3aUCTa jecy.
Bun. (Ross, Greene, House, 1977).
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JIONIPUHOCA 33jeJHUYKUM aKTHUBHOCTHMa,?” no ycmemHocTH 6Gpaka®®) us
pasIMYMTHUX pasJjiora: NoTpeba 3a CaMONPOMOLIMjOM; IIOTpara 3a JjoKkasuma
KOju NOTBPhYjy OHO y 1I'Ta JbY 11 XKeJie 1a BEPYjy; /bYAU TaMTe 60Jbe CONICTBEHE
pajitbe U JIONPUHOCE Y OJJHOCY HA pajitbe U JIONPHUHOCE APYTHUX JbYIH; JbYAU
Pa3JMYUTO AeGUHUINY ycrex Hajuelrhe mpeMa concTBeHUM MepuanMa (Guthrie,
Rachinski, Wictrich, 2001: 810-812, ca nonvcomM JiuTepaType).

PasyMHO je npeTnocTaBUTH Jla CYy OBOj MPUCTPACHOCTHU CKJIOHE U CTPaHKe
y NapHUYHOM IOCTYIKY, Kao U HbHXOBU a/iBOKATH, Y NMOTJe[y CONCTBEHUX
CIIOCOGHOCTH, KBAJIMTETA 3acTylalkha U peslaTUBHE BPEJHOCTU HHUXOBOT
npeAMeTa, IITO MOXe 3Ha4ajHO /a NoJpuje mpolec CKanama IopaBHaba
(Babcock, Loewenstein, 1997).3° U gpyre ctyauje (Loewenstein, Issacharoff,
Camerer, Babcock, 1993) nokasyjy /a eroneHTpUYHa CKJIOHOCT CTPaHaKa BOH1
Ka CHUKeHy BepoBaTHONE CKJlanatha IOpaBHatha U HEMOTPeGHOM apHuYeby.*
UctpaxuBamwe u3 2001. roguHe (Guthrie, Rachinski, Wictrich, 2001: 813-816)
jacHo moTBphyje mocTojare 0Be MPUCTPACHOCTHU KOJ, Cyduja U TO y MOTJIeAY
CTOIle yKU/Aaka lIpecy/ia npeJ BUIIUM CYJIoM - 87,7% cyfuja pekJio je fa MaKap
MOJIOBMHA FbUXOBHUX KOJIETa MMa QUULY CTOIY YKHAakha Mpecy/ia Mpeji BUIIUM
cynom./lpyractyauja (Eisenberg, 1994) nokasyje nocTojatkhe 0Be IPUCTPACHOCTH
KOZA cyduja u adeokamay cmevajHom nocmynky. UctpakuBamwe us 2017. roguHe
(Francketal.2017: 1163-1166) yTBphyje nocTojarke eroneHTpUYHe CKJIOHOCTH
U Kol MehyHapodHux ap6umapa. KonauHo, nojeguuu ncuxososu (Taylor, Brown,

37 BupeTu, Ha npuMep, CTYAUjY Y KOjOj Ce TeCTHUPA erOLeHTPHUYHA CKJIOHOCT y 3aje JHUUKUM
aktuBHocTuMa (Ross, Sicoly, 1979).

38 Crynauje (Baker, Emery, 1993) nokasyjy a Myiaju 6padyHu MapoBY MaJITEHE je THOTJIACHO
oueKkyjy fa he bUX0B 6pak OUTH yclellaH, yIPKOC ca3Haky BUCHHE CTOIIE Pa3Bo/ia U CTOIe
He3a/10B0oJbCTBA 6pakoM. C TuM y Be3u, ['un6epT u Busicon (Gilbert, Wilson, 2009) ognyky o
CcTynamy y 6pak o6jalimaBajy epewkom aghekmugHoz npedguharba, 0JHOCHO NpeABUhambeM
Ha OCHOBY eMoyuja.

39 Y 0BOj CTyUju ay TOPU CY UCIUTUBAJIM YTULAj CKIOHOCTH Ka GpaBopU30Bamy cebe (self-
serving bias), kao noce6He popMe eroleHTPHUYHE CKJIOHOCTH, Ha IperoBapame U CKJaname
nopaBHama. MHTepecaHToO je To, Kako oBa cTyAuja nokasyje (Babcock, Loewenstein, 1997:
120), la 9UM je y eKCIIepUMEeHT YKJby4deHa oJijpeheHa acumempuja uaMmehy nperosapaua,
peruMo, CyNnTHIHA pa3JidKay yJoraMa Uiy pasJ/ivKa y TPOLIKOBUMA HeCKJIaNama 0roBopa,
Jl0J1a34 J10 IPOMEHe CXBaTakbha PAaBUYHOT I0paBHaa ¥ IPABLY JIUYHO2 UHMEpPecd C8aKo2
00 npezosapaud, y3 BEPOBak€ /1a je ’hbUXO0B JUYHU KOHLENT CXBaTamka NPAaBUYHOCTH
HemnpucTtpacat. C Apyre cTpaHe, npe yBohewa acuMeTpHuje, IperoBapayu cy cMaTpaJsiu aa
je mozeJia KoJslaya Ha [0J1a NPABUYHA.

40 VY OBOM eKCHEpPHUMEHTY, CTPAaHKe Cy y 3aBUCHOCTH O/ yJiore (Ty»XHJIal,/TyKeHH)
Pa3/IMuKUTO NPOLeHhUBaAJIe [ITA CMATPajy TPaBUYHUM U3HOCOM NTOpaBHama. Haume, Tyxuonu
CYy YBEK TPaXKUJH 8ehu U3HOC NOpaBHAakba Y OJJHOCY Ha TYKeHe, YMMe ce NoTBphyje Aa cy
pasIMuUTO (NPUCMPACHO, 0OHOCHO Yy CONCMBEHOM UHMepecy) UHTepIpeTHpaJsle YHubeHULEe
Npe3eHTOBAHOT CJyYaja.
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1988) yka3yjy Ha TO /ja 0Ba IPUCTPACHOCT MOKe GUTH KOPHCHA paJii 04yBama
MopaJiHe MO3HUIHje U MEeHTaJIHOT 3/ipaBJ/ba U Gsaroctamwa.”’ JlogajMmo Tome u
couujasHu GAKTOP, KOjU Ce OTJIe/la Y TOME Jla JbYA U 049eKY]y Ja ce cyauje (kao
U IPYTH CTPYYHall¥, peluMo JeKapu*? uiu ap6uTpu) noHallajy Ha Takas,
eroleHTpU4aH (pesoJsiyTaH, CTpor, caMmoyBepeH) HauuH (Guthrie, Rachinski,
Wictrich, 2001: 815-816).

8. 3ak/byuyak

Kao miTo HaBeaeHa HCTpakKUBamwa MOKa3yjy, CUCTEMATCKUM T'peliKama y
pasMulll/balby CKJOHU CY He caMo Jlauliy, Beh U cTpyumalid U3 pasauyuTUX
o6Js1actu npasa. JlIorn4Ho nuTame ce HaMehe: Jja JIM ce OBe MPUCTPACHOCTH,
a Koje MOT'y 3Ha4ajHO Jja Hapylle KBaJUTET JOHETUX OAJIyKa Yy CYACKOM UJIU
JPYyroM MOCTYIKY, MOTY eJIMMHUHHUCATH UJIU 6ap y6aaxxutu? Ofrosop 61 61o
Jla je HeKe 0J] IbUX JIaKlIe, a HEKe TeXe, UJIU CKOpo HeMoryhe eJIlMMUHUCATH.
Penumo, nokasyje ce ga je MPUCTPACHOCT HAKHAJHOI yBUJA HU3y3€THO
,TBPJIOKOpHA” KOTHUTHUBHA I'PeLIKa, KOja OICTaje yIPKOC NpeAy3eTHM MepaMa
3a weHo enuMuHHcae (Rachlinski, 1998: 586-588). C TuM y Be3u, y Teopuju
(Guthrie, Rachinski, Wictrich, 2001: 822-826) ce HaBo/ie, 6ap Ka/jia je ped o
rpeukama cyduja, cnenehe mepe:

Yesajare pazauuumux nepcnekmusay pazmamparsy cay4aja. OBa Mepa Moe 6UTH
KOpHCHa, peLuMo, paju ybaxaBama epeKkTa yOKBUpaBamba KoMe Cy TapHUYHe
CTPaHKe CKJIOHE. Y TOM CJIy4ajy, Cyiuje, a HApOYUTO Medujamopu, Hala3e ce y
jeIMHCTBEHOj MO3UIHUjH J1a TPEO0OJINKY]Y CTpaHAYKY MePIENIHjy TO3UTUBHUX U
HeraTUBHUX Mcxo/a. Ta mo3uiuja nporM3naasy U3 Tora uTo cyuje (MeaujaTopH)
MoOry a yyjy obe cTpaHe, carjiefiajy cJay4daj U3 kbUXOBe IepCleKTUBE, U TaXJbHUBO
(Bogehu pauyHa ia M caMe He ITOAJIETHY OBOM epeKTY, y YeMY HbUX0BO UCKYCME0
Tpeba Jja 6y/Jie o/ 3Hauaja) NpeobMKYjy BbUXOBY MepLeNnlujy UCXoaa, U TUMe
y4MHe 3aK/by4derhe I0paBHakba BEPOBATHUJUM. Y NIPaKCH, 0BA Mepa CBOJHU ce
Ha To Aa cyAuje (MearjaTopH) Tpeba la yTUUY Ha TY>KEHY CTpaHy jAa nahamwe
NopaBHama He epUUNKUpa Kao ryouTak. AKO ycIiejy y TOMe, 3HayajHU pecypcu
MoOry 6uTHU yurteheHy, uuMe ce nopehaBa epuKacHOCT NApPHUYHOT NOCTYIKA.
JloiajMo oBOMe /1a ce y CBpXy y6J1a)kaBarba NIPUCTPACHOCTH HAKHA/HOT YBU/14,
y aMepUuKoj CY[CKOj MpaKCH, NpeJJaxy ocebHe TEXHUKE U 32 NOPOMHUKE,
Kao UITO je, peLluMo, 3aMulllbarse aamepHamusHux ucxoda (Wexler, Schopp,

41 OBa cTyAuja jacHO NMoKa3yje MO3UTHUBAH YTHUIA] NO3UMUBHUX u/y3uja (penumo,
HepeaJIMCTUYHE NO3UTHUBHE CaMOIIpoLeHe, UJIkh HepeaJUuCTUYIHOr OIITI/IMI/IBMa) Ha Halle
MEHTAaJIHO 3/JpaBJbe.

42 Jepnactypuja (Croskerry, Norman, 2008) nokasyje /ja je MHOTO BUIIE Ha LleHH O/ CTPaHe
nalnujeHaTa caMONoOy3/4aHOCT JieKapa Hero bUX0Ba HECUTYPHOCT U H-eHO T0Ka3uBake, Koje
4eCcTO HauJias| Ha OCyAYy.
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1989). CBe oBe u Apyre Mepe MOr'y GUTH MpeJMeT noce6He 06yKe 3a cyuje
(111 TOPOTHHKE).

OzpaHuyasaree ynompebe Xeypucmuka Ha hpukaadHe okosiHocmu. Ilog oBoM
MepoM IloZjpa3yMeBa ce TO Jia CyAuje Tpeba Jja ce 0CJIOHe Ha KOPHUCHA CUADA,
Kao U 1a u3berasajy 6e3HavajHa cuapa. PeliluMo, yMecTo ocJiatbakha Ha BUCUHY
TyKO€eHOI 3aXTeBa, CyiUje ce, IPUIUKOM oJipehuBaba HaKHa/Je ITeTe, MOT'y
OCJIOHHWTH Ha BUCHHY HaKHaJle LITETe y CJAUYHUM cJaydajeBuMa. Takobe,
HCKYCTBO Cy/Mja y pa3MaTpamy JA0Ka3HOr MaTepujaja Tpebasio 6U a yTuue
Ha CMambEebe YIIOTpebe XeyPUCTHUKE Pepe3eHTaTUBHOCTH, OZJHOCHO ITPaBJ/berbha
CJUYHOCTU U3Meby joka3a U XunoTese Koja UX HABOAHO mojap:kaBa. TakBo
HCKYCTBO MOXe U Tpeba Jia ce IpeHece U Ha Myahe U Male UCKYCHE CyZHje.

Cmareerse ocaarbarea Ha aoue npoyeHe. OBOM MEPOM MOTy ce yOJIaXUTH JiBe
Haju3pa3uTHje IPUCTPACHOCTH CyHja: eroLeHTPUYHA CKJIOHOCT U HAKHaHU
yBu/J. OBa npBa Moxe ce y6J/1aXUTH NaK/bHBUjOM NPOLEHOM CUT'YPHOCTH
JIOHETUX OAJIyKa, U eBeHTYyaJIHO TPpa)KemeM JPYTUX He3aBHCHUX HU3BOpa
npolueHe (To MOTy OUTH Apyra npaBuJa). Y pyroMm cjay4ajy, yMecTo Ha HAKHaJHO
ollerbMBabe Jja JIU Cy ce CTpaHKe pa3yMHO IOHalllajle ¥ MOIJle Jla IpeJBU/jie
LITeTHe NOoCcJe/ule, CyAije ce MOT'y OCJIOHUTH Ha ex ante CTaHAap/e lbUXOBOT
NoHalllaka (aKo UX MUMaA), OJHOCHO Ha NMPOLEHY Ja JIi Cy CBOje MOHAalllake
ynojo6uie TUM CTaHAapAMMa.

Cneyujanusayuja cyduja. [los, oBUM ce mojpa3yMeBa /a ce HEKe CyAuje Mory
crenyjaau3oBaTyu kKao cygehe cyauje, a Apyre Kao oHe Koje ynpaBJbajy
npejMeTHMa, IITO MoKe y Behoj Mepu [JoBecTH [0 pa3Boja HUXOBHUX
cequUYHUX BeELITHHA W TeXHHUKA paju ybJakaBama pasIHuYUTHUX
KOTHUTHUBHHUX IPUCTPACHOCTH.

KoHauyHo, nocToje u GpojHa MamepujasiHa u npoyecHa npasu/a Koja Mory
MUHUMHU30BaTU YTULAj KOCHUTUBHUX IPUCTPACHOCTHU cyAHuja. PeiuMo, cBaku
CaBpeMeHH 3aKOHOJaBall IPONHKCYje ONUITa IIpaBuJja O OAMepaBamy KasHe,
KaKo 6M CMabHO0 WJIM CIIpevyuo yYTULAj 6e3HaYajHUX CH/lapa Ha oJjMepaBabe
ka3He.” Takobhe, y ci1yyajeBMa HeCcaBeCHOT JIeYea, TIOHALIab€e JIeKapa pajiije
ce oemyje NpeMa MeJMLLMHCKUM CTaHapAUMa, OHOCHO ja JIU je UCIIOLITOBA0
yobuyajeHy MeJJUIIMHCKY IPOoLie/ly py NIPUIMKOM HaBOHOT YHbetba JAeJIUKTA,
Hero HaKHa/JHOM IPOIeHOM ,pa3yMHoCTH noHamamwa” (Rachlinski, 1998: 612).
Y Besu ca 0BUM NpaBUJIMMa, J0JajMO U TO Jla Cy CTPaHKe y apOHUTpakHOM
NOCTYNKY Y NO3ULUjHU A came Kpeupajy npaBuJia Koja MOr'y MUHMMHU30BaTU
yTULIAj NPUCTPACHOCTU apbuTapa, peuuMo, oJpehuBameM [J0JaTHUX

43 Bupa.us.54 KpuBuuHor 3akoHuUKa, Ca. esacHuk PC,85/2005,88/2005 - ucnp., 107/2005
-wucnp., 72/2009,111/2009, 121/2012, 104/2013, 108/2014 1 94/2016.
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npaBuJia Koja he ocurypaTu ia BUCUHA HaKHa/le LITeTe He Oy/ie Mo/ Yy THUIajeM
6e3HavyajHUX cujiapa.

CBe y cBeMy, OpojHA UCTpaKKBaa, pal)eHa .Maxom y aHTJIOCAKCOHCKOM MPaBHOM
CHUCTeMY, NOTBPhHYjy Aa CY K/byYHU JOHOCUOLU O/IJIyKa Yy IPABHOj 06J1aCTU U Te
KaKOo IOJIJIO)KHU KOTHUTHUBHUM MPUCTPACHOCTUMA, jep CY ¥ OHU CaMo Jby/JICKa
6uha. Ha cpehy, maxJbuBUM MepaMa, UJIU 0J]abUPOM aIeKBaTHUX NMPABUJIA,
BbUXOBO [1€jCTBO MOXe ce MUHUMU30BaTHU. Hallla mpeTnocTaBka jecTe Jia Ccy
OBU HaJa3u Mo/JjjeJHaKO BaJU/AHU U KaJia je ped 0 JJOHOCUOLMMA OAJyKa ¥
domaheM IPAaBHOM CUCTEMY, IITO OCTaje [ja Ce IOTBPA U UJIM OTIOBPrHe y 6yAyhum
eMIIMPUjCKUM UCTpaKMBambUMa.
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COGNITIVE BIASES IN THE LEGAL FIELD: A MEETING
PLACE OF LEGAL AND BEHAVIORAL SCIENCE

Summary

The paper presents typical cognitive biases of representatives of different legal
professions and participants in court and other proceedings (judges, arbitrators,
mediators, lawyers, parties), including: the anchoring, the framing effect, the hin-
dsight bias, the representativeness heuristic, and the egocentric bias. The goal
of this paper is to examine their implications on the legal and other decision-ma-
king processes, as well as the importance they have in the legal field. The starting
assumption is that the making of legal decisions is not solely determined by legal
norms, but also by a number of factors that have a nonlegal character, whose co-
gnitive factors are distinguished by their importance. On these grounds, the paper
presents numerous studies of cognitive biases of those participants who decide in
the legal field which belong to the domain of behavioral science. All of them clearly
prove the existence of numerous systematic thinking mistakes of participants in
court and other proceedings. Based on this research, the authors discuss the impli-
cations of these mistakes in making legal and other decisions, as well as techniques
for their alleviation or elimination (the so-called debiasing techniques), thus setting
the conceptual framework for future research in this field, particularly related to
the domestic legal system.

Key words: Cognitive biases, legal field, anchoring, framing effect, hindsight bias,
representativeness heuristic, egocentric bias.
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EUROPEAN UNION LAW AND THE
CHALLENGES OF CLIMATE CHANGES™

Abstract: The European Union is the party of key international documents
dealing with the issue of climate changes: the United Nations Framework
Convention on Climate Change, the Kyoto Protocol and the Paris Agreement.
Moreover, the European Union has designed a rich legislative framework
dedicated to the prevention of climate changes and the suppression of their
negative consequences, including numerous decisions, directives, thematic
strategies and action programmes. Their main purpose is to minimise and
control the emissions of greenhouse gases, in order to contribute to the
minimisation of pollution, increase of energy efficiency and the mitigation
of negative consequences of climate changes. The reports on the implemen-
tation of the aforementioned documents confirm that the application of
the measures prescribed by various sources of acquis in this field has given
positive results in the European Union countries. However, they also show
that climate changes still represent a serious challenge for the legislators
as well as for all the other entities whose activities can contribute to this
environmental phenomenon. Having in mind the fact that the Republic of
Serbia is anticipating the opening of the Negotiation Chapter 27, dedicated
to environment and climate changes, the author of this paper analyses
relevant international documents of universal character signed by the Eu-
ropean Union, sources of the European Union law that are significant for
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facing climate change as well as the reports on achieved results when it
comes to combating climate change at the European Union level. The author
also discusses international obligations of the Republic of Serbia in this area,
its current progress in this field as well as the steps that our country has to
take in the future in order to fulfil these obligations.

Key words: European Union, climate changes, environment, ecology, en-
vironmental law.

1. Introduction

Rapid changes of climate caused by anthropogenic factors started with industri-
alisation in the middle of the 18" century, leading to the emergence of extreme
droughts, floods, storms, heat waves, changes in the water circle regime, incre-
ased ice and snow melting on high mountains and poles (Ostoji¢, 2016: 45). The
United Nations Framework Convention on Climate Change, adopted in 1992,
defines climate change as “a change of climate which is attributed directly or
indirectly to human activity that alters the composition of the global atmosphere
and which is in addition to natural climate variability observed over comparable
time periods”!. In its Fifth Report, published in 2013?, the International Panel
for Climate Change (IPCC) confirmed that the climate system is warming as the
consequence of anthropogenic emissions of green house gases (Doljak, Petrovi¢,
2015: 15). Fast increase in the concentration of these gases in the atmosphere
caused by human activities in the past decades is exactly what led to the imba-
lance of the atmosphere and its warming on a global scale (Popovi¢, Radulovi¢,
Jovanovi¢, 2005).

The negative consequences of climate changes, including the continuous rising
of temperature and ozone layer depletion, put at risk the survival of ecosystems,
animal and plant species, human lives and health. It is estimated that natural
disasters and diseases generated by climate change cause the death of 315,000
people every year (Paji¢, 2009). It is also assessed that global economy loses
around 125 billion of dollars per year due to climate change, which is more than
the amount of financial help that wealthy countries provide to the poor ones
(Paji¢, 2009). Southern and Central Europe and the Mediterranean are more

1 Article 1, the United Nations Framework Convention on Climate Change, United Nations,
1992, http://unfccc.int/files/essential_background/background_publications_htmlpdf/
application/pdf/conveng.pdf, and Act on the Ratification of United Nations Framework
Convention on Climate Change, with Annexes, Official Gazette of the Republic of Serbia-
International Agreements, No. 2/1997, accessed 10.01.2018.

2 Abbreviated Fifth Report of the International Panel for Climate Change, http://www.
hidmet.gov.rs/podaci/ipcc/Skraceni_peti_izvestaj_IPCC.pdf, 10.01.2018.
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frequently facing heat waves, forest fires and droughts, whereas the increase in
humidity and floods during the winter period have been noticed in the North.
Urban areas, inhabited by four out of five citizens of the European countries,
are exposed to heat waves, floods and the rising of the sea level.?

Having in mind the devastating consequences of climate change as well as the
fact that they are predominantly caused by anthropogenic factors, the Europe-
an Union is dedicating a significant amount of attention to the establishment
and improvement of legislative framework that regulates and controls human
activities directly or indirectly contributing to climate change. Moreover, as
an international organisation, the European Union has become member of the
most important universally applicable international documents dedicated to
combating climate change: the United Nations Framework Convention on Climate
Change, the Kyoto Protocol and the Paris Agreement, which will be discussed
in details further in this paper.

Nowadays, the European Union is considered an international organisation with
ambition to become the leader in combating climate changes on the global level.
This may have a certain impact on the Republic of Serbia as well, as a country
attempting to become its member (Todi¢, 2014:100-115). Since our country is
to open the Negotiation Chapter 27, dedicated to environment protection and
climate change?, this issue is of special importance, particularly because the
Report of the European Commission on the progress of the Republic of Serbia
in 2016 emphasises that our country has made certain progress when it comes
to further harmonisation of policies and legislation with the acquis in the field
of waste, nature protection and climate change, but that the implementation of
relevant legal provisions in these areas is still at the early stage.’

3 European Commission, Climate Action, Climate Change Consequences, https://ec.europa.
eu/clima/change/consequences_en, 10.01.2018.

4 Negotiation team for the negotiations about the accession of the Republic of Serbia to the
European Union, Chapter 27: Environment, http://www.eu-pregovori.rs/srl/pregovaracka-
poglavlja/poglavlje-27-zivotna-sredina/, 10.01.2018.

5 Commission Staff Working Document, Serbia 2016 Report, accompanying the document
Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions 2016, Communication
on EU Enlargement Policy {COM(2016) 715 final}, Brussels, 9.11.2016., SWD(2016) 361
final, https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/pdf/key_
documents/2016/20161109_report_serbia.pdf, 26.03.2018.
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2. International Conventions Relevant to Combating
Climate Change ratified by the European Union

2.1. The United Nations Framework Convention on Climate Change

The United Nations Framework Convention on Climate Change was adopted
in Rio de Janeiro on 5 May 1992. It came into force on 21 March 1994 and has
been ratified by 197 states.® The European Economic Community ratified the
Convention on 21 December 1993.7

As pointed out in Article 2, the main purpose of the Convention includes the stabi-
lisation of the concentration of greenhouse gases on the level that would prevent
negative anthropogenic impacts on the climate system. It is also emphasised
that this level should be reached within the time framework that is sufficient
to facilitate natural adjustment of ecosystems to climate change, that does not
endanger food production and that provides sustainable development. In Ar-
ticle 3, the duty of the parties to the Convention to protect the climate system
for the well-being of present and future generations in accordance with their
circumstances and possibilities is highlighted as one of its fundamental prin-
ciples. In that context, it is underlined that the responsibilities of the parties to
the Convention are not the same, as well as that developed countries should take
the leading role in combating negative impacts of climate change. On the other
hand, the Convention gives full consideration to the needs and circumstances
of developing countries, so that they would not have to bear a disproportional
or abnormal burden under the Convention.

Article 4 of the Convention prescribes the parties’ obligations, such as those
regarding the national inventory of anthropogenic emissions by sources and re-
movals by sinks of all greenhouse gases not controlled by the Montreal Protocol,
to the extent its capacities permit, obligations regarding national and regional
programmes containing measures for climate change mitigation, obligations
related to cooperation when it comes to technologies, methods and processes
for limitation, minimisation or prevention of anthropogenic emissions of green
house gases not controlled by the Montreal Protocol including the energy, tran-
sport, industry, agriculture, forestry and waste management sectors.

6 First steps to a safer future: Introducing the United Nations Framework Convention on
Climate Change, United Nations Climate Change, http://unfccc.int/essential_background/
convention/items/6036.php, 11.01.2018.

7 Status of Ratification of the United Nations Framework Convention on Climate Change,
United Nations Climate Change, http://unfccc.int/essential_background/convention/status_
of_ratification/items/2631.php, 11.01.2018.
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The same Article obliges the parties to the Convention to contribute to a rational
use of sinks and reservoirs of all greenhouse gases not controlled by the Mon-
treal Protocol, including biomass, forests and oceans as well as other terrestri-
al, coastal and marine ecosystems. The parties are also required: to take into
consideration climate change, whenever it is possible, when implementing their
relevant social, economic and environmental policies and actions; to support
each other and cooperate in scientific, technological, technical, socio-economic
research, systematic observations and the establishment of a database on cli-
mate system; to cooperate in the area of information exchange, education and
training regarding the climate change issues, etc. Industrialised countries, listed
in Annex I to the Convention, are expected to contribute most when it comes
to minimizing emissions. These countries, also known as “Annex [ countries”
have, among others, the obligation to submit regular reports on their policies
and measures in the area of climate change, as well as to submit their national
inventories on greenhouse gases emissions.

The European community is also placed in Annex I to the Convention, which
means that it is also subject to the aforementioned obligations. Furthermore,
the majority of the European Union member states (apart from Malta, Cyprus,
Croatia, and Slovenia) belong to the Annex I countries and are also obliged to
abide by these obligations.

2.2. The Kyoto Protocol

The Kyoto Protocol® was adopted on 11 December 1997, and came into force on
16 February 2005. It obliges industrialised countries, listed in Annex I of the
United Nations Framework Convention on Climate Change, to stabilise the emi-
ssions of greenhouse gases in accordance with the principles of the Convention.
The Protocol sets even stricter obligations and responsibilities regarding the
minimisation of the greenhouse gases emissions® In order to encourage sustai-
nable development, Article 2 of the Kyoto Protocol obliges each party included in
Annex Ito implement and further develop the policies aimed to increase energy
efficiency, enhance sustainable agriculture, facilitate research and development
of innovative and renewable forms of energy and modern technologies that do
not harm the environment, gradually minimise or eliminate market and eco-
nomic factors responsible for greenhouse gases emissions, enhance reforms in

8 The Kyoto Protocol to the United Nations Framework Convention on Climate Change http://
unfccc.int/resource/docs/convkp/kpeng.pdf, and Act on Ratification of Kyoto Protocol to the
United Nations Framework Convention on Climate Change, Official Gazette of the Republic of
Serbia-International Agreements, No. br. 88/2007 and 38/2009; accessed 11.01.2018

9 The Kyoto Protocol, United Nations Climate Change, http://unfccc.int/kyoto_protocol/
items/2830.php, 11.01.2018.
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relevant sectors, limit or diminish the emissions of methane (via recycling, for
example), promote cooperation, etc.

According to the Kyoto Protocol, 37 industrialized countries and the European
Community committed to reduce GHG emissions to an average of 5% against
1990 levels during the first commitment period, i.e. between 2008 and 2012.
The second commitment period was initiated on 8 December 2012, when the
Doha Amendment!® was signed. In accordance with this Amendment, which has
not yet entered into force, the parties committed to reduce GHG emissions by
atleast 18% below 1990 levels in the eight-year period from 2013 to 2020. The
European Union ratified the Doha Amendment on 12 June 2015.1

2.3. The Paris Agreement

The Paris Agreement'? was adopted on 12 December 2015 and entered into force
on 4 November 2016'3. The European Union ratified the Paris Agreement on 5
October 2016. As highlighted in Article 2, in enhancing the implementation of
the Convention, including its objective, the Agreement aims to strengthen the
global response to the threat of climate change, in the context of sustainable
development and efforts to eradicate poverty. This aim is accomplished by: 1)
limiting the increase in the global average temperature to the level “significantly
below 2°Celsius”, i.e. continuing the efforts to limit the temperature increase to
1.5°Celsius as compared to the pre-industrial level; 2) strengthening the capa-
cities to adapt to the negative impacts of climate change, strengthening climate
resilience and development based upon low emission of greenhouse gases in a
manner that does not endanger food production; and 3) providing appropriate
financial resources in accordance with low greenhouse gas emission models
and climate adaptable development (Todi¢, 2016: 53).

10 The Doha Amendment to the Kyoto Protocol, http://unfccc.int/files/kyoto_protocol/
application/pdf/kp_doha_amendment_english.pdf, 26.03.2018.

11 Council Decision on the conclusion, on behalf of the European Union, of the Doha
Amendment to the Kyoto Protocol to the United Nations Framework Convention on Climate
Change and the joint fulfilment of commitments thereunder, Brussels, 12 June 2015,
Interinstitutional File: 2013/0376 (NLE), 10400/5/14 REV 5, http://data.consilium.europa.
eu/doc/document/ST-10400-2014-REV-5/en/pdf, 11.01.2018.

12 The Paris Agreement, United Nations, 2015, http://unfccc.int/files/essential_background/
convention/application/pdf/english_paris_agreement.pdf,. and Act on Ratification of the
Paris Agreement, Official Gazette of the Republic of Serbia-International Agreements, No.
4/2017; accessed 11.01.2018

13 Reference: C.N.735.2016.TREATIES-XXVII.7.d (Depositary Notification), Paris Agreement,
Paris, 12 Dec. 2015, Entry into Force, https://treaties.un.org/doc/Publication/CN/2016/
CN.735.2016-Eng.pdf, 11.01.2018.
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Article 4 of the Paris Agreement confirms that developed countries should
maintain the leading role in minimizing greenhouse gas emissions at the total
economy level. However, it also calls upon the developing countries to maximise
their efforts in the field of climate change mitigation in accordance with their
national circumstances and with the support they are provided. Paragraph 6
recognises the importance of facilitating an integrated, comprehensive and
balanced access (which is not market-oriented) as assistance to providing natio-
nally determined contribution of individual states. The aim of this is to: promote
the measures of mitigation and adjustment, to strengthen the participation of
public and private sector in the fulfilment of national contributions, as well as
to facilitate the coordination of instruments and relevant institutional arrange-
ments. Under Article 7, the adjustment to climate change is recognised as a global
challenge the response to which should include the strengthening of adaptive
capacities in order to protect humans, living resources and ecosystems. In that
sense, Article 9 prescribes that developed countries should provide financial
resources to help developing countries to apply measures for mitigation and
adjustment within their current obligations under the Convention.

Article 8 states that Parties recognize the importance of averting, minimizing
and addressing loss and damage associated with the adverse effects of climate
change, including extreme weather events and slow onset events, and the role of
sustainable development in reducing the risk of loss and damage. Therefore, the
parties are encouraged to improve understanding, acting and support, inter alia,
through the Warsaw International Mechanism for Loss and Damage associated
with Climate Change Impacts. Having in mind the importance of technology
for the implementation of mitigation and adjustment activities, Article 10 of
the Agreement encourages the Parties to persist in their efforts to accelerate,
enhance and facilitate innovations for providing an efficient, long-term global
response to climate change and promoting economic growth and sustainable
development. Article 12 of the Agreement supports the cooperation between
the Parties when it comes to the application of measures in order to improve
education, raising awareness and informing the public in the field of climate
change. Finally, the Agreement (Articles 14-19) provides bodies and mechanisms
that enable and facilitate its implementation.
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3. Sources of the European Union Law relevant
to Combating Climate Change

3.1. The Seventh EU Environment Action Programme

The Seventh Environment Action Programme!* is the most important strategic
document in the area of environment protection policy at the EU level and, as
such, is relevant to the climate change issues. It introduces the following key
goals: 1) to protect, preserve and improve the natural capital of the Union, 2)
to develop the economy within the European Union, which is based upon an
efficient use of resources, minimisation of carbon-dioxide emissions and green
economy and 3) to protect the citizens of the European Union from the pressures
of environment pollution and risks for health and wellbeing.

These goals can be achieved through: 1) better implementation of legislation;
2) better dissemination of information via advanced database; 3) more inten-
sive and rational investing in the development of environment protection and
climate change policies; and 4) total integration of requirements and questions
related to environment protection into other policies. The Programme proclaims
two additional horizontal priority goals: 1) to make the cities in the European
Union more sustainable; and 2) to help the European Union face international
challenges in the area of environment protection and climate change in a more
effective manner. The Programme entered into force at the beginning of 2014,
and relevant institutions of the European Union as well as its member states
are determined to fulfil its priority goals by 2020.1®

3.2. Thematic Strategies relevant to Combating Climate Change

There are three European Union thematic strategies relevant to the prevention
and control of the activities that contribute to the emergence of climate chan-
ge: 1) the strategy on air pollution, 2) the strategy on soil pollution, and 3) the
strategy on the prevention and recycling of waste. These strategies prescribe
basic guidelines for the activities aimed at minimizing pollution caused by the
emission of various harmful substances, including the ones that are responsible
for the emergence of greenhouse gases’ effects.

14 Decision No 1386/2013/EU of the European Parliament and of the Council of 20 November
2013 on a General Union Environment Action Programme to 2020 “Living well, within the
limits of our planet”, Official Journal of the European Union L 354/171,28.12.2013., http://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013D1386&from=EN, 11.01.2018.
15 Environment Action Programme to 2020, http://ec.europa.eu/environment/action-
programme/, 11.01.2018.
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The European Union Thematic Strategy on Air Pollution'® was adopted as an
addition to current legislation with the purpose to facilitate the reaching of
the air quality level that does not allow the increase of negative impact on and
risks for human health and environment. The Strategy sets goals in the area of
air pollution and suggests measures necessary for their fulfilment by 2020. It
focuses on the most harmful pollutants and sets long-term goals regarding their
minimisation. The Strategy insists on the simplification of the EU legislation
in the area of air quality as well as on the revision of the legislation regulating
national emissions ceilings. Besides, it aims to achieve the integration of the air
quality issues into other related sectors such as agriculture, energy and traffic.

The European Union Thematic Strategy on Soil Protection'’ sets frameworks for
the activities aimed at achieving a high level of soil protection and introduces
measures that should be taken with that purpose. For example, the Strategy
considers sustainable use of soil and preventive measures, whereas its measures
for discovering problems include: identifying the areas under the risk of erosion,
decrease of organic substances, salinisation, landslide, etc. Finally, operational
measures entail adopting (by the member states) appropriate programmes
for areas under risk, salinisation restriction measures and strategies for the
remediation of contaminated areas. The main goal of the Strategy is to prevent
further soil degradation and preserve its functions as well as to return the de-
graded soils to the level of functionality that is compatible with their use. The
Strategy is expected to contribute to the integration of the soil protection issue
into other sectoral policies such as: spatial planning, traffic, energy, agriculture,
rural development, forestry, tourism, trade, industry and climate change.

The EU Thematic Strategy of the European Union on the prevention and recycling
of waste'® aims to promote recycling, prevention of waste and its disposal on

16 Communication from the Commission to the Council and the European Parliament,
Thematic Strategy on air pollution {SEC(2005) 1132} {SEC(2005) 1133}, Brussels, 21.9.2005.
COM(2005) 446 final, http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:5
2005DC0446&from=EN, 11.01.2017.

17 Communication from the Commission to the Council, the European Parliament, the
European Economic and Social Committee and the Committee of the Regions - Thematic
Strategy for Soil Protection [SEC(2006)620] [SEC(2006)1165], Brussels, Brussels, 22.9.2006.
COM(2006)231 final, http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:5
2006DC0231&from=EN, 11.01.2017.

18 Communication from the Commission to the Council, the European Parliament, the
European Economic and Social Committee and The Committee of the Regions-Taking
sustainable use of resources forward - A Thematic Strategy on the prevention and recycling
of waste {SEC(2005) 1681} {SEC(2005) 1682}, Brussels, 21.12.2005. COM(2005) 666 final,
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52005DC0666&from=
EN, 11.01.2017.
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landfills as well as the use of waste as a resource. The most important me-
asures for achieving the Strategy goals are as follows: full implementation,
simplification and modernisation of current legislation; introduction of the life
cycle principle to the waste management policy; promotion of more ambitious
policies of waste prevention; advancement of knowledge and information; the
development of common minimal recycling standards in all member states, and
further improvement of the European Union recycling policy.

3.3. The Climate and Energy Package 2020

3.3.1. Introductory Remarks

The Climate and Energy Package 2020 is a collection of the sources of the Eu-
ropean Union legislation that are relevant to achieving its goals in the area of
climate and energy by the year 2020. This collection of legal provisions sets three
core targets of the European Union in this area: 1) 20% cut in greenhouse gas
emissions (in comparison to 1990 levels); 2) 20% of EU energy from renewable
sources and 3) 20% improvement in energy efficiency. These ambitious targets
were setin 2007 and officially incorporated into the European Union legislation
in 2009. They also represent the key objectives of the European Union Strategy
for Smart, Sustainable and Inclusive Growth' adopted in 2010. They are fulfilled
through: emissions trading system, national goals regarding the minimisation
emissions, national goals in the area of renewable sources of energy, investing in
increasing energy efficiency and financing the development of the technologies
that contribute to the minimisation of carbon-dioxide emissions.?

3.3.2. The European Union Emissions Trading System

The EU Emissions Trading System is the main mechanism for combating clima-
te change and its key method for reducing the greenhouse gas emissions from
heavy energy-using installations (such as power stations and industrial plants)
and airlines. This system is applied in 31 countries (all 28 EU member states,
plus Iceland, Lichtenstein and Norway), facilitating the limitation of emissions
from more than 11,000 large industrial installations and covering around 45%
of greenhouse gas emissions in the European Union?..

19 Communication from the Commission, Europe 2020 A strategy for smart, sustainable
and inclusive growth, Brussels, 3.3.2010. COM(2010) 2020, http://ec.europa.eu/eu2020/
pdf/COMPLET%20EN%20BARR0S0%20%20%20007%20-%20Europe%202020%20-%20
EN%?20version.pdf, 12.01.2018.

20 Climate Action, 2020 climate and energy package, https://ec.europa.eu/clima/policies/
strategies/2020_en, 12.01.2018.

21 TheEU Emissions Trading System (EU ETS) Factsheet, https://ec.europa.eu/clima/sites/
clima/files/factsheet_ets_en.pdf, 12.01.2018.
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This system functions in accordance with the “cap and trade” principle. The
“cap” represents the entire quantity of greenhouse gases that can be emitted
by installations covered by the system. Within the value of the “cap”, compa-
nies are given emission allowances, which they can trade with one another if
necessary. The companies can also buy limited amounts of international credits
from emission-saving projects all over the world. The limit on the total number
of allowances that are available to the companies ensures that they have a value;
the reduction of the value of the “cap” contributes to the reduction of emissi-
ons. At the end of the year, each company has to deliver a sufficient amount of
allowances to cover all its emissions. If a company fails to do so, it is punished
by a fine.?? On the other hand, if a company manages to reduce its emissions, it
can either keep the extra allowances to cover its future needs or sell them to
another company.?

The Directive 2003/87/EC establishing a scheme for greenhouse gas emission
allowance trading within the Community was adopted in 2003%%. The functioning
of the emission trading system has had several phases. The first phase, named
“the pilot period” lasted from 2005 until 2007. The second phase, also known
as “the Kyoto period”, lasted from 2008 until 2012. The third phase, envisaged
for the period from 2013 to 2020, significantly differs from the first two phases.
Instead of national caps, a single European Union cap on emissions is applied;
free allocation of caps is replaced by auctioning as the default method, and
more sectors and gases are included.? Since the founding of this system, several
Directives have been adopted for the purpose of facilitating its alterations and
improvements.?® Thanks to the establishment of this system, the issue of climate

22 Srbijaiklimatske promene, EU sistem trgovine emisijama (Serbia and Climate Changes, EU
ETS), http://www.klimatskepromene.rs/obaveze-prema-eu/eu-sistem-trgovine-emisijama/,
12.01.2018.

23 EU Emissions Trading System (EU ETS), European Commission, https://ec.europa.eu/
clima/policies/ets_en, 27.03.2018.

24 Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003
establishing a scheme for greenhouse gas emission allowance trading within the Community
and amending Council Directive 96/61/EC, Official Journal of the European Union, L. 275/32,
25.10.2003., http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32003L008
7&from=EN, 12.01.2018.

25 Climate Action, The EU Emissions Trading System, https://ec.europa.eu/clima/policies/
ets_en#Main_legislation, 12.01.2018.

26 Directive 2004/101/EC of the European Parliament and of the Council amending Directive
2003/87/EC establishing a scheme for greenhouse gas emission allowance trading within
the Community, in respect of the Kyoto Protocol’s project mechanisms, Official Journal of the
European Union, L. 338/18,13.11.2004., http://eur-lex.europa.eu/legal-content/EN/TXT/PD
F/?uri=CELEX:32004L0101&from=EN; Directive 2008/101/EC of the European Parliament
and of the Council amending Directive 2003/87/EC so as to include aviation activities in the
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change is being included in financial plans of many companies and contributed
to the promotion of investing in cleaner technologies with low carbon-dioxide
emissions.?’

3.3.3. National Emission Reduction Targets

National emission reduction targets cover the sectors that are not included in the
emissions trading system and comprise around 55% of the total greenhouse gas
emissions in the European Union coming from the sources such as households,
agriculture and waste. On the basis of the Effort Sharing Decision?® adopted in
2009, the European Union member states have agreed to respect annual gree-
nhouse gas emissions targets until 2020. National targets depend on national
wealth and vary from a 20% cut for the richest countries to a maximum 20%
increase for the least wealthy ones that are still expected to make efforts to limit
their emissions. The Commission supervises the progress of national targets’
achievement and each country is obliged to submit annual reports about this
issue.?” The following Directives are also important for the reduction of national
greenhouse gases’ emission: 1) Directive 2001/81/EC of the European Parlia-
ment and of the Council of 23 October 2001 on national emission ceilings for
certain atmospheric pollutants®’, and 2) Directive 2010/75/EU of the European

scheme for greenhouse gas emission allowance trading within the Community, Official Journal
of the European Union, L. 8/3, 13.1.2009., http://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:32008L0101&from=EN; Directive 2009/29/EC of the European Parliament
and of the Council of 23 April 2009 amending Directive 2003/87/EC so as to improve and
extend the greenhouse gas emission allowance trading scheme of the Community, Official
Journal of the European Union, L. 140/63, 5.6.2009., http://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:32009L0029&from=EN;

Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003
establishing a scheme for greenhouse gas emission allowance trading within the Community
and amending Council Directive 96/61/EC, Official Journal of the European Union, 275,
25.10.2003., http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02003L0087-
20140430&from=EN, accessed 12.01.2018.

27 Srbijaiklimatske promene, EU sistem trgovine emisijama (Serbia and Climate Changes, EU
ETS), http://www.klimatskepromene.rs/obaveze-prema-eu/eu-sistem-trgovine-emisijama/,
12.01.2018.

28 Decision No 406/2009/EC of the European Parliament and of the Council of 23 April
2009 on the effort of Member States to reduce their greenhouse gas emissions to meet the
Community’s greenhouse gas emission reduction commitments up to 2020, Official Journal
of the European Union, L 140/136, 5.6.2009., http://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:32009D0406&from=EN, 12.01.2018.

29 Climate Action, 2020 climate and energy package, https://ec.europa.eu/clima/policies/
strategies/2020_en, 12.01.2018.

30 Directive 2001/81/EC of the European Parliament and of the Council of 23 October
2001 on national emission ceilings for certain atmospheric pollutants, Official Journal of
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Parliament and of the Council of 24 November 2010 on industrial emissions
(integrated pollution prevention and control)®!.

3.3.4. National Renewable Energy Sources Targets

Mandatory national targets for the European Union member states regarding
the increase in the total share of renewable energy sources in total energy use
until 2020 are set by Directive 2009/28/EC of the European Parliament and of the
Council of 23 April 2009 on the promotion of the use of energy from renewable
sources and amending and subsequently repealing Directives 2001/77/EC and
2003/30/EC?2. These targets vary from one country to another, depending on
their initial positions in the field of renewable energy sources production and
their capacities to expand them further. For example, the increase prescribed
for Sweden is 49%, whereas it is only 10% for Malta.*

3.3.5. Energy Efficiency

A setof binding measures designed to facilitate the European Union to reach its
goalsin the field of energy efficiency increase until 2020 is prescribed by Direc-
tive 2012/27/EU of the European Parliament and of the Council of 25 October
2012 on energy efficiency®*. In accordance with this document, all European
Union member states are obliged to use the sources of energy in a more efficient
manner in all phases, starting from its production until its final use. In order to
achieve the 20% increase in energy efficiency, member states have had to set
their national targets which, depending on each country’s preferences, can be

the European Communities, L. 309/22, 27.11.2001, http://eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:32001L0081&from=EN, 12.01.2018.

31 Directive 2010/75/EU of the European Parliament and of the Council of 24 November
2010 on industrial emissions (integrated pollution prevention and control), Official Journal
of the European Union, L. 334/17, 17.12.2010., http://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:32010L0075&from=EN, 12.01.2018.

32 Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on
the promotion of the use of energy from renewable sources and amending and subsequently
repealing Directives 2001/77/ECand 2003/30/EC, Official Journal of the European Union,
L 140/16, 5.6.2009., http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32
009L0028&from=EN, 12.01.2018.

33 Climate Action, 2020 climate and energy package, https://ec.europa.eu/clima/policies/
strategies/2020_en, 12.01.2018.

34 Directive 2012/27/EU of the European Parliament and of the Council of 25 October 2012
on energy efficiency, amending Directives 2009/125/EC and 2010/30/EU and repealing
Directives 2004/8/EC and 2006/32/EC, Official Journal of the European Union, L 315/1,
14.11.2012., http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32012L00
27&from=EN, 12.01.2018.
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based on primary or final energy use, primary or final energy saving or energy
intensity. At the end of 2016, the Commission suggested alterations of the Energy
Efficiency Directive, including the introduction of a new target - a 30% increase
in the use of renewable energy sources.*”

3.4. Climate and Energy Package 2030

The climate-energy package that refers to the period until 2030 was adopted
in 20143¢ and sets the following goals for the European Union: 1) at least 40%
reduction in greenhouse gas emissions (as compared to 1990 levels); 2) atleast
27% share for renewable energy sources; and 3) at least 27% improvement in
energy efficiency. A shared approach in the period until 2030 is expected to
provide safety to the investors and coordinated efforts of the EU member states
in this field. Such an approach should contribute to the progress in the area of
low-carbon economy. It should develop an energy system that ensures affor-
dable energy for all consumers, increases the security of the European Union’s
energy supplies, reduces the dependence on energy imports, creates new jobs,
and brings environmental and health benefits.?”

4. Conclusion

The European Union is on its way to achieve the goals regarding greenhouse
gases reduction, increase the share of renewable energy sources and enhance
energy efficiency until 2020. The latest reports confirm that the EU greenho-
use gas emissions were reduced in the period from 1990 to 2016, when it was
estimated to be 23% below the 1990 level, whereas the economic growth in the
same period was 53%. It was also estimated that the total EU emissions fell by
0.7 % from 2015 to 2016, while the overall GDP increased by 1.9 %3,

35 The European Commission, Energy, Energy Efficiency, https://ec.europa.eu/energy/en/
topics/energy-efficiency/energy-efficiency-directive, 12.01.2018.

36 Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions a policy
framework for climate and energy in the period from 2020 to 2030, Brussels, 22.1.2014
COM(2014) 15 final, {SWD(2014) 15 final} {SWD(2014) 16 final}, http://eur-lex.europa.eu/
legal-content/EN/TXT/PDF/?uri=CELEX:52014DC0015&from=EN, 12.01.2018.

37 Climate Action: 2030 climate and energy framework, https://ec.europa.eu/clima/
policies/strategies/2030_en, 12.01.2018.

38 Report from the Commission to the European Parliament and the Council “Two years
after Paris - Progress towards meeting the EU’s climate commitments” COM(2017) 646 final
{SWD(2017) 357 final}, Brussels, 07.11.2017., https://ec.europa.eu/clima/sites/clima/files/
strategies/progress/docs/swd_2017_xxx_en.pdf, 12.01.2018., str. 37.
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The targets of the European Union regarding combating climate change and the
measures that the EU member states are required to apply in order to achieve
these targets are important for the Republic of Serbia as well, particularly con-
sidering the anticipated opening of the Negotiation Chapter 27, dedicated to
environment and climate change. According to the United Nations Framework
Convention on Climate Change, Serbia is a non-Annex I country, which means
that it is not considered a highly-industrialised country whose activities might
have a significant impact on climate change. Therefore, the Republic of Serbia
does not have the same obligations as some of the most developed EU member
states. However, our country is still required to harmonise its national legislation
with the provisions of the acquis relevant to this issue.

In that context, it should be noted that, in its Report on the progress of the
Republic of Serbia in 2016, the European Commission described the progress
of our country in the area of climate change as rather modest and emphasized
that additional efforts should be made in that field. The Republic of Serbia is
expected to adopt the Act on Climate Change and a series of administrative acts
that are necessary for its practical implementation, as well as to integrate the
laws, strategies and targets relevant to climate change into other sectors such
as energy, traffic, agriculture and waste management.
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/p Ana bampuhesuh,

Buwiu HayuHu capadHuk,

HHcmumym 3a KpuMUuHOA0WKA U COYUO/A0WKA UCMPANCUBAISA,
Beozpad, Peny6auka Cp6uja

IIPABO EBPOIICKE YHHJE H H3A30BH K/IHMATCKHX IIPOMEHA

Pe3ume

Ilocaedrux Hekoauko deyeHuja, Esponcka yHuja YuHU 3Ha4djHe Hanope Ha nAaHy
6opbe npomug kaumamckux npomexa. Kao mehynapodna opeanuzayuja, Eeponcka
YHUja je do cada pamuguko8ana Hu3 K6y YHUX MehyHapooHux doKkymeHama Koju ce
6ase npob1emMamuKkoM KAUMAMCKUX NPOMeHA yKmwyuyjyhu: OKeUpHy KOH8eHYUjY
Yjedursenux nayuja o npomeru kaume, Kjomo npomokosa u Ilapucku cnopasym.
Iloped moza, Esponcka yHuja je uzepadusa 6o2am npasHu okeup od 3Ha4aja 3a
npeeeHyujy KAUMAMCKUX npoMeHa U cy36ujarbe rUXo8Ux HezamugHuX noc1eduya,
Koju yKseyuyje 6pojHe 00ayKe, dupekmuge, memamcke cmpamezuje u akyuoHe
npozpame. [1a8HU YU./b CBUX 08UX NPABHUX AKAMA jecme CMarberse U KOHMPOAUCaHe
emucuja eacoea ca epekmom cmak/ieHe bawime, Kako 6u ce ONPUHEN0 CMAHEHY
3azaberba, nogeharby eHepeemcke eoUKACHOCMU U Y6.1aXCABAMY HE2AMUBHUX
nocseduya KAUMamckux npomeHa. U3gewmaju o npumeHu HagedeHux u3sopa
npasa Eeponcke yHuje y voeHUM dpacasama yaanuyama nomesphyjy da je npumena
Mepa npedsuheHux pasauvumuM u3gopuma ayqyuc-a u3 oge ob.aacmu y mum
3emsbama dasqa nosumusHe peysamame. Mehymum, pesesaHmuu usgewmaju
maxkohe noka3syjy da kaumamcke npomeHe u da./be npedcmassbajy 036U/baH U3a3os
KaKo 3a 3akoHodasye mako u 3a cee dpyze cybjekme Koju c8ojum 0eAamHoCmuma
Mozy donpuHemu 08oMm gpeHomeHy. Umajyhu y sudy da Penybauyu Cp6buju npedcmoju
omeaparbe npe2osapavkoz noa/1assmsa 27, Koje je ynpaso nocgeheHo Hcu8omHoj
CpedUHU U KAUMAMCKUM NPOMEHAMA, AYMOP Y 080M pady AHAAUIUPA: peNE8AHMHE
MehyHapodHe 0oKymeHme yHU8ep3a/AHo2 N0/bA NpuMeHe vujd je yianuya u Eeponcka
YHUja, ussope ayqyuc-a 00 3Ha4aja 3a cyo4asarbe ca KAUMAmcKUM npomeHamda,
Kao u uzgewmaje o nocmuzHymum pesyimamuma y 60pou npomus KAuMamcKux
npoMmeHa Kako Ha HU8oy Eeponcke yHuje, mako Uy reHuM opicasama YAaHuyama.
Takohe, aymop padmampa u mehyHapooHe obasese Penybauke Cpbuje y 080j
o6aacmu, keH docadauirbu Hanpedak Ha 080M NJAHY U KOpake Koje he Hawa 3emM/ba
Mopamu y da npedy3me 6ydyhHocmu kako 6u me o6agese UcnyHu/d, Hapo4umo y
KoHmekcmy npedcmojehez omeaparba hpe2osapaukoz no21asba 27, noceeheHoz
JCUBOMHOJ CpeOUHU U KAUMAMCKUM NPOMEHAMA.

Knyue peyu: Egponcka yHuja, KaumMamcke npoMeHe, Hu80OmHa cpeduHa, ekoa02uja,
eKo0/10uKO Npaso.
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ruins the reputation of companies. The paper primarily provides a theoreti-
cal overview of corruption, with a special emphasis on the role of corruption
in achieving macroeconomic stability of a country. Changes in the level of
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Introduction

Corruption is not a phenomenon of a recent date. The first cases of corrupti-
on were recorded in the distant past, in ancient Greece and Rome. Nowadays,
corruption is characterized by its actuality, high degree of social danger and
new forms that have found favourable conditions in many areas, both in the
public and the private sector.

Corruption is a global threat and a serious impediment to the economic deve-
lopment of countries, since it redirects limited resources to inadequate use.
There is no country that is completely immune to corruption. Even countries
with the most successful and longest market tradition face illegal economic and
political exploitation. Corruption increases inequality and promotes injustice,
endangering macroeconomic stability, especially in underdeveloped countries
and parts of the world.

Corruption disrupts the fundamental values of social relations of every democra-
tic and civil society. It jeopardizes the rule of law, trust in public institutions
and legal state, justice, equality and security of citizens. Corruption increases
and sharpens social differences, encourages efforts to live above opportunities
thanks to dishonest work, and to get rich by downplaying the value of honest
work. Ithampers the development of entrepreneurial climate and political cultu-
re, and other basic social values. Among other factors, the economic development
of a country depends on the ability to prevent the risk of corruption. Creating and
encouraging the will of citizens and determination of the authorities are crucial
in combating corruption. Therefore, apart from legal responsibility, everyone
in the public and the private sector has the responsibility in performing jobs.

Taking into consideration the importance that corruption has for national com-
petitiveness, this paper analyzes the interdependence between corruption and
national competitiveness in order to evaluate their relationship. In addition,
corruption in the Republic of Serbia in the period from 2009 to 2016 is analysed
based on the Corruption Perception Index (CPI). Given the Serbia’s intention to
access the European Union, Serbia is benchmarked against the EU countries
according to the CPI.

The paper is organized into two sections, with several subsections. In the first
part of this paper, the authors provide a theoretical overview of corruption in
the public and private sector and the role that corruption plays in its macroe-
conomic environment. In the second part, which refers to research results, an
analysis of corruption in Serbia and its position compared to the EU countries
is provided, including an analysis of the impact that corruption has on national
competitiveness.
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1. Theoretical background

1.1 The conceptual basis of corruption

Corruption is defined as a relationship based on abuse of authority in the public
or private sector in order to gain personal benefit or benefit for others.! It occurs
where there is a possibility and interest. Corruption can be: petty, small or sur-
vival corruption, or large, sporadic or systemic; simple or complex; it can also
be a corruption at the lowest, street level, contracting or corruption in public
administration, political, commercial and judicial corruption.?

Corruption, as abuse of public authority to gain personal benefits, exists if the-
re is a deliberate violation of the impartiality principle in the decision-making
process in order to gain some advantages. Corruption occurs when the official
illegally places an individual interest over the interests of people and ideals
he/she should serve. Corruption can be defined in a broad and narrow sense.?

Since the very beginning of human society and the formation of the first states,
corruption in a wider sense represents a socially negative phenomenon which
has developed and gained its manifestations depending on the historical, soci-
al, economic, political and other conditions causing harmful consequences to
society. Corruption in a wider sense entails the early forms of abuse of social
position and reputation in performing certain public functions (deputies, leaders
of certain political parties, leaders of charities or associations, etc.) that do not
have the character of purely state functions, such as: doing a favor based on
the friendship, giving gifts, creating certain relationships contrary to the basic
moral, customary and other accepted codes, giving the so-called tips in the form
of petty bribes to state and public officers, misuse of funds for advertising and
economic propaganda, fake fees for fictitious experts, etc. Corruption in the
narrow sense includes the abuse of an official position, receiving and giving
bribes, illegal mediation, fraud at work, forgery of official documents, uncons-
cientious work, etc.*

Corruption is present in both developed and poor countries, which implies
that poverty and transition are not the main causes of corruption. Above all,
corruption depends on the state system and morality of the nation. Of course, it

1 Konstantinovic¢-Vili¢, S, Nikoli¢-Ristanovi¢, V, Kosti¢, M, Kriminologija, Law Faculty, Nis,
2009, p. 179.

2 Morris, S. D., Forms of Corruption, CESifo DICE Report 2/2011, Middle Tennessee State
University, 2011, pp. 10-14.

3 Jelaci¢, M., Korupcija, Ministry of Interior of the Republic of Serbia, Belgrade, 1996, pp. 42-43.

4 Petrovi¢, Z., Krivi¢no delo zloupotrebe sluzbenog poloZaja, Privredni kriminal i korupcija,
Institute of Criminological and Sociological Research, Belgrade, 2001, p. 205.
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does not depend on one factor, but usually occurs when there is a wider range of
factors, such as economic, social, cultural, historical, political, legal, and others.®

Corruption particularly comes to the fore in unstable systems, at the time of
social turbulence accompanied by the impoverishment of public officials, but
also the weakening of the legal and economic control mechanisms of the state
and society as a whole. Corruption is not easy to stabilize at a certain low level,
especially when it begins to attack and conquer those parts of society that should
be the barrier against corruption, such as the judiciary and the police.

1.2 Different approaches to the concept of corruption
In defining the concept of corruption, we may observe several components:®

e Economic component - Corruption destroys the pillars of the economic system
of asociety. Itis the cause of many disruptions since it disrupts the functio-
ning of the basic segments of the economic system: production, consumption,
distribution and exchange. On the other hand, it is a consequence of deeper
socioeconomic contradictions and the functioning of certain economic laws
in the economic system of society and in the field of international economic
relations, such as: laws of supply and demand, value law, crisis of hyperpro-
duction, inflation, competition law at the domestic and the global market,
and others. Contrary to the universal principle of free trade, corruption
can quickly and efficiently help acquire better market position in terms of
placing various goods on domestic and foreign markets.” Behind powerful
companies, such as transnational ones, are their governments with special
organizations that give full support to this way of achieving economic, po-
litical and military domination.

e Legal component - Among all norms that regulate relationships betwe-
en people (economic, cultural, etc.), legal norms have the most important
role in regulating a whole range of relationships in a state or society. They
prescribe what is allowed and what is not. Therefore, their observance is
ensured through criminal and other sanctions, but always in the interest
of the state or the ruling class.® Corruption can also be defined as a special
type of unfounded wealth which is forbidden or immoral. This is the case
where the property of one (corrupted) person increases without any legal

5 Milosevi¢, Z. Politicke stranke i korupcija, Political Review, no. 1, Belgrade, 2007, p. 23-38.
6 Jelaci¢, M., op.cit., pp. 12-40.

7 Fitzsimons, V., Economic Models of Corruption, Corruption and Development, The Anti-
Corruption Campaigns, 2007, pp. 8-11.

8 Kaufmann, D., Vicente, P.C., Legal Corruption, World Bank Institute, 2005, pp. 3-5.

300



J. CranojeBuh, J. JumoBcku, U. Muauh | ctp. 297-312

reason, and the property of another person (e.g., the bribe provider) simul-
taneously decreases.

e (Criminological component - Corruption is part of economic crime and, accor-
ding to the degree of social danger, it represents its most difficult aspect
as it affects the basic state foundations and its economic system.’ Crimi-
nology defines corruption as a set of all punishable actions undertaken by
the public officer who, abusing its position and the institution in which it
works, damages the public interest to such an extent and in such a way as to
undermine the trust of citizens and the general public in state and society.

e Moral component - Corruption erodes the morale of a society through endan-
gering or destruction of its social, economic, political and legal institutions.
It breaks down basic human values, such as: freedom, dignity, the human
rights of the citizen, and his/her need to create and apply new knowledge
and products (material and spiritual).’® Corruption is contrary to the basic
morally correct principles that individuals, more or less knowingly and
implicitly, know.

e Social component - Like all other deviations, corruption has origins in the
social basis of society. Namely, the sharp social crisis increasingly threatens
the foundation of society, i.e. state, economic, cultural and other institutions.
Corruption is connected and conditioned by the appearance of bureaucracy
and technocracy, and manifests itself in the unlawful behavior of some
officials and other persons who are entrusted by the law to perform state
or other public duties in public institutions.!

e Historical component - As a socially harmful phenomenon, corruption in a
certain sense has its origin in ancient days, endangering the well-known
empires (Roman, Turkish, Austro-Hungarian, British, Russian, etc.). Itis an
indisputable fact that there were always people who wanted to gain some
benefits or privilege, which they did not have rights to under the existing
moral and legal norms. In order to obtain unlawful benefits, those people
skillfully used corruption as a method of achieving their goals; so, they gave

9 Benson, M.L. and T.D. Madensen (2007). Situational Crime Prevention and White-Collar
Crime, in: Pontell, H.N. and G. Geis, International Handbook on White-Collar and Corporate
Crime, New York: Springer, pp. 609- 626.

10 Kreikebaum, H., Corruption as a moral issue, Social Responsibility Journal, Vol. 4 Issue:
1/2,2008, pp. 82-88.

11 Granovetter, M., The Social Construction of Corruption, The Norms, Beliefs and Institutions
of 21st Century Capitalism: Celebrating the 100th Anniversary of Max Weber’s The Protestant
Ethic and the Spirit of Capitalism, Cornell University, 2004, p. 4.
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gifts (in goods or money), extended various favors (material, etc.) or other
benefits to those people who the realization of this benefit depended on.'?

1.3. The role of corruption in the macroeconomic stability of a country
as one of the important determinants of national competitiveness

Although the macroeconomic environment is considered as the factor which
cannot accelerate economic growth by itself, it is a necessary condition for im-
proving the competitiveness of a country.

The institutional environment is the essential component of the macroecono-
mic and, therefore, business environment. Its role is reflected in ensuring the
institutional security of citizens in order to be engaged in economic activities.
Citizens would only invest if they believe in benefits from a particular business
or investment, without unnecessary waste of time and money in the protection
of property and controlling the obligation fulfillment of all contracting parties.
This primarily depends on the level of trust in society, but formally it depends
on institutional capacity to provide the basic level of security and protection of
property rights. The institutional role in improving the level of competitiveness
is achieved through the provision of sufficient transparency and efficiency level
of the public sector.

One of the fundamental roles of the state is to provide security to its citizens,
which is a minimum requirement for the performance of economic activities.
Corruption, violence, racketeering, organized crime, terrorism (etc.) have a
significant negative impact on private investment and economic transactions.

The quality of a business environment is significantly influenced by the degree
of corruption. As the abuse of public power for private purposes, corruption
affects competitiveness in the following ways: it reduces a desire for investment
since economic actors consider corruption as a special type of tax; corruption
leads to inadequate allocation of human capital as it is primarily engaged in rent-
seeking activities, not in productive work; corruption leads to irrational public
spending as public representatives allocate funds less to the improvement of
public welfare but more to the opportunities thatlead to their personal wealth;
corruption reduces the quality of existing infrastructure and public services
through inadequate public procurement contracts.'?

12 MacDonald, R., Tariq Majeed, M., Causes of Corruption in European Countries: History,
Law, and Political Stability, Europe’s Post-Crisis Stability - An Interdisciplinary Approach,
Berlin, Germany, 2011, pp. 10-11.

13 WEF (2016-2017). Global Competitiveness Report. Geneva: World Economic Forum, p. 46.
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Economically, corruption leads to a reduction in national wealth. It is often
responsible for directing scarce public resources to non-economic high-profile
projects, such as dams, power plants, refineries and pipelines, to the detriment
of less spectacular but basic infrastructure projects, such as schools, hospitals
and roads, or supplying rural areas with electricity and water. In addition, it
prevents the development of the market structure, distorts competition, and
thus discourages investment.!*

The public sector efficiency also has a significant impact on the business envi-
ronment and is reflected above all through the efficiency of administrative
services. Administrative efficiency is significantly reflected in business de-
mographics, as bulky and corrupt bureaucracy demotivates investments and
reduces the efficiency of companies’ operations (paying various types of taxes,
complicated judicial system, (non)compliance with regulations, obtaining all
necessary permits, etc.). Corporate ethics can also encourage companies, inve-
stors and society to be engaged in economic activities. Both formal and informal
business norms play a crucial role in the business environment where high
ethical standards among business partners contribute to building confidence.'®

Bureaucratic corruption leads to the wrong allocation of public resources. Once
corruption enters bureaucracy, public officials can create artificial bottlenecks
as ameans of extorting money, which further leads to a decrease in productivity
and quality of services.!®

The risk of corruption increases with the number and duration of transactions,
number of people involved, and the simplicity and standardization of proce-
dures. The most noticeable signs of the negative impact of corruption are the
so-called “white elephants”, projects that completely ignore public demand or
fall shortly after completion. In addition to preferring wrong companies and
projects, corruption reduces productivity as a result of reduced bureaucracy
efforts and reduced quality of public investment.

The argument that corruption can be limited by minimizing the public sector
reflects the faith of economists in the market and their lack of trust in politi-
cians. Research shows that the size of the state budget relative to the national
product decreases as the level of corruption grows. Privatization is highlighted
as a means of simultaneously reducing corruption and increasing efficiency.
However, although privatization can have clear economic advantages, its impact
on corruption is still not clear. Corruption may only thus be shifted from the

14 Retrieved from: http://www.transparency.org, access: 10.04.2018.
15 WEF (2016-2017). Global Competitiveness Report. Geneva: World Economic Forum, p. 46.

16 Bose, G. (2010). Aspects of bureaucratic corruption. School of Economics University of
New South Wales, p. 5.
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public to private sector. Bribes formerly taken by public officials could be moved
to employees in private companies. Many transitional economies have recorded
massive corruption in the privatization programs themselves.'” This may be one
of the reasons why cuts in the public sector do not reduce corruption, at least
during the transition period.

Corruption can also distort the activities of the private sector, leading to an
increase of the grey economy. This type of reaction at the same time disturbs
the private sector and reduces the efficiency of the government. Some compa-
nies, especially from relatively uncorrupted countries, lack the skills required
to conduct corrupt transactions; so, they lose market share or prefer to operate
in countries with low levels of corruption. Similarly, aid providers and investors
take into account the level of corruption in assessing where to invest their funds.

Itis also believed that there is a close connection between corruption and pover-
ty in the country. An increase in the Corruption Perception Index (CPI) by one
index point (out of a total of ten, with a higher index indicating a lower corrupti-
on) is associated with an increase in productivity, an increase in capital inflows
of 0.8% of GDP of a particular country, and an increase in per capita income of
nearly 4%. According to the World Bank estimation, corruption causes a “loss”
of around billions of dollars each year.!?

1.4. Methodology and research questions

The aim of this paper is to demonstrate the level of corruption in Serbia, as well
as to examine the interdependence between the level of corruption measured by
the Corruption Perception Index (CPI) and the level of national competitiveness
measured by the Global Competitiveness Index (GCI).

Methods used in this paper are: analysis method, comparative analysis method,
descriptive statistics, and correlation analysis. The analysis method is reflected
in the elaboration of the phenomenon of corruption, in a narrow and wider sense,
as well as the consideration of all its components. A special emphasis is given to
the role of corruption in the macroeconomic stability of a country as one of the
important determinants of national competitiveness. The comparative analysis
method finds its application in a comparative analysis of the statistics from the
Transparency International and World Economic Forum (WEF) database. The
correlation analysis finds its application in assessing the strength of the link
between corruption and national competitiveness. The statistical data analysis

17 Bjorvatn, K., Soreide, T. (2005). Corruption and Privatization. European Journal of Political
Economy: Vol. 21, No. 4, pp. 903-914.

18 Retrieved from : http://www.worldbank.org/, accessed: 12.04.2018.
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was performed using the statistical program SPSS 23.0. The analysis includes
Serbia and the European Union countries (28) in the period from 2009 to 2016.

To achieve the set objective, the paper is based on the following research que-
stions:

1. Isthe level of corruption in Serbia decreasing in the analysed period from
2009 to 20167

2. Does Serbia have a similar level of corruption as the European Union co-
untries?

3. Is there a relationship between corruption and national competitiveness
in Serbia?

2. Results and discussion

The results of the research are grouped into three categories:

a) The analysis of corruption in Serbia;

b) Benchmarking analysis of Serbia and the EU countries, according to the CPI;
) Correlation analysis of corruption and national competitiveness in Serbia.
a) The analysis of corruption in Serbia

By its nature, corruption is hidden and difficult to prove. Despite the large
number of studies about its distribution, insufficient knowledge about corrup-
tion remains as a problem in a majority of countries. Corruption is a complex
43
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Figure 1. The level of corruption in Serbia according to the Corruption Perception
Index, 2009-2016

Source: Transparency International

19 www.transparency.org
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Based on the figure above, corruption in Serbia in the period from 2009 to 2016
shows a decreasing trend (with some slight fluctuations). The lowest CPl and the
highest corruption rate were recorded in 2011. On the other hand, the lowest
corruption and the highest CPI of 42 were recorded in 2013 and 2016.

b) Benchmarking analysis of Serbia and the EU countries, according to the
Corruption Perception Index (CPI)

Table 1 illustrates the Corruption Perception Index(CPI) in the 28 EU countries
and Serbia for the period from 2009 to 2016. As a new EU member at the time,
Croatia is also included in the analysis for the whole period.

Table 1. Corruption Perception Index (CPI) in the EU countries and Serbia,
2009-2016

EU28 2009 2010 2011 2012 2013 2014 2015 2016
United Kingdom 77 76 78 74 76 78 81 81

Sweden 92 92 93 88 89 87 89 88
Netherlands 89 88 89 84 83 83 84 83
Finland 89 92 94 90 89 89 90 89
Denmark 93 93 94 90 91 92 91 90
Luxembourg 82 85 85 80 80 82 85 81
Ireland 80 80 75 69 72 74 75 73
Germany 80 79 80 79 78 79 81 81
Austria 79 79 78 69 69 72 76 75
France 69 68 70 71 71 69 70 69
Belgium 71 71 75 75 75 76 77 77
Estonia 66 65 64 64 68 69 70 70
Malta 52 56 56 57 56 55 60 55
Czech Republic 49 46 44 49 48 51 56 55
Spain 61 61 62 65 59 60 58 58
Slovenia 66 64 59 61 57 58 60 61
Cyprus 66 63 63 66 63 63 61 55
Italy 43 39 39 42 43 43 44 47
Portugal 58 60 61 63 62 63 64 62
Latvia 45 43 42 49 53 55 56 57
Hungary 51 47 46 55 54 54 51 48
Slovakia 45 43 40 46 47 50 51 51
Lithuania 49 50 48 54 57 58 59 59
Bulgaria 38 36 33 41 41 43 41 41
Poland 50 53 55 58 60 61 63 62
Greece 38 35 34 36 40 43 46 44
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Figure 3. Benchmarking between Serbia, EU 28 average and EU countries with
the lowest CPI

Based on Figure 3, it can be seen that Serbia in the whole analysed period lags
behind even in comparison to the most corrupted EU countries and EU 28 ave-
rage. With an average CPI value of 38.4, Serbia lags behind in comparison to
Bulgaria as the EU country with the lowest CPI in the analysed period (average
39.3), Greece (average 39.5), Romania (average 41.9) and Croatia (average 45.5).

307



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 79 | F'oguHA LVII | 2018

) Correlation analysis of corruption and national competitiveness

Table 2 illustrates the correlation analysis between the Corruption Perception
Index (CPI) and Global Competitiveness Index (GCI) in Serbia from 2009 to 2016.2°

The Global competitiveness index has its values range from 1 to 7, where 1 re-
presents the lowest and 7 the largest competitiveness. It was calculated for 133
to 148 countries worldwide. The GCI, published in the Global Competitiveness
Report by the World Economic Forum, includes a weighted average of 114 in-
dicators, each reflecting some aspect of competitiveness. These indicators are
grouped in 12 different pillars.?

Table 2. Correlation coefficients between CPI and GCI in Serbia (2009-2016)

CPI GCI
CPI Pearson Correlation 1 0.297
Sig. (2-tailed) 0.474
N 8 8
GCI Pearson Correlation 0.297 1
Sig. (2-tailed) 0.474
N 8 8

Source: Author’s calculations (SPSS Statistics 23)

The correlation analysis revealed that there is a positive correlation between
corruption and national competitiveness, indicating that the changes occur in
the same direction although the degree of consistency between them is low.??
Therefore, the higher the CPI (which implies lower corruption), the higher the
national competitiveness measured by the GCI.

Conclusion

Corruption is a social phenomenon of an international character. It is manifested
in various forms, destroying human values and goods, hindering further social
development and bringing a psychosis of insecurity, impotence, demoralization
and general disorganization into the society.

Corruption is the subject of study of legal, political, international, security and
social theory, as well as legal practices and criminal policies. All these activities
should lead to a unified and comprehensive activity of social subjects at all le-

20 WEF (2009-2017). Global Competitiveness Report. Geneva: World Economic Forum
21 Ibid.

22 Soldi¢-Aleksi¢, J. (2011). Primenjena analiza podataka, Centar za izdavacku delatnost,
Ekonomski fakultet u Beogradu, p. 180.
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vels, including the international community, aimed at to reducing, eradicating,
preventing or suppressing corruption, or at least minimizing its harmful con-
sequences at today’s level of development. Due to the difficult consequences it
produces, society should be organized in the fight for its prevention and suppre-
ssion, both nationally and internationally. Prevention of corruption is one of the
leading challenges of modern democratic change.

Even the most developed and stable societies are not immune to corrupt scan-
dals. For this reason, it is not surprising that in contemporary societies cha-
racterized by inequality of human rights, obligations and property, the first
sign of instability is the appearance of various forms of corruption. Therefore,
as evidenced in the case of Serbia, a positive correlation between corruption
and national competitiveness is expected. Based on the Corruption Perception
Index, Serbia has decreased the level of corruption in the analysed period from
2009 to 2016. Besides, Serbia lags behind in comparison to the most and least
corrupted EU countries.

Corruption is not acceptable in any modern society. It must be unavoidably
eliminated at all levels and by all available means. The most important thing is
to increase citizens’ awareness, and to enable them to participate in the fight
against corruption as the most important participant. Recognition of corruption
as a problem that undermines the well-being of a society is the most important
issue in the fight against corruption. It is necessary to raise citizens’ awarene-
ss about its harmfulness and negative effects on the whole society in order to
prevent its further spread and to take relevant action aimed at its eradication.
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IIpasHu pakyamem, YHugepaumem y Huwy,

/Jp Hean Muauh,

Acucmenm

IIpasHu pakyamem, Ynusepsumem y Hogom Cady

YTHILA] KOPYIIIIHJE HA HAITHOHAJIHY KOHKYPEHTHOCT

Pe3ume

Kopynyuja je eno6aavu gpeHomeH koza je mozyhe udenmugdukoeamu y ceum
3emsmama. Hako cayda 3acmyn.svena, Kopynyuja y eehoj mepu nozaha cupomauwiHuje
3eMsbe, oepaHuvuasajyhu Hanpedosarbe HAYUOHA/IHe npuspede u ody3umajyhu
cpedcmea nompebHa 3a 0bpaszosarsbe, 30pascmeo u dpyea jagHa dobpa u ycayze.
Mehymum, npusamuu cekmop ce makohe cyo4asa ca 08uUM 2,106a1HUM NPO6AEMOM
Koju yepodicasa KopnopamueHu udeHmumem, HApywaea noseperbe usmehy
NOC/A08HUX NAPMHEPA U KOju Modice yHuwmumu penymayujy komnauja. ¥ pady
ce npe cgeza caz/edasajy meopujcku acnekmu Kopynyuje, Kako y jaHoM mako uy
NpuUBAMHOM CEKMOopy, ca NOCE6HUM 0C8PMOM HA Y102y KOpynyuje y ocmeapusarsy
MaKpoeKoHoMCKe cmabuaHocmu 3emswe. Ha ocnogy HHAekca nepyenyuje Kopynyuje
ucmpaxcyjy ce npomeHe y HU8oy kopynyuje sacmynseeHe y Peny6auyu Cpouju y
nopehery ca semsmama Esponcke yHuje y nepuody 0d 2009. do 2016. 2oduHe. Takobhe,
aHaausupa ce ymuyaj kopynyuje Ha HayuoHa/aHy KOHKYPeHmHOCm Kako 6u ce
cazsaedao cmeneH ruxose mehyzasucHocmu. Mcmpasicusaree y 080M pady KOpUucHo
Je 3a kpeamope jagHux nosumukay cepxy 6ydyhee ycmepasarea pa3eojHe noaumuke
u cmpameezuje 3a 6op6y npomus Kopynyuje.

KnmyuHe peyu: kopynyuja, KOHKypeHmMHocm, UHoekc nepyenyuje kopynyuje.
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TERMINATION OF A FRANCHISING AGREEMENT
IN THE LIGHT OF THE POSITIVE LEGISLATION
OF THE REPUBLIC OF SERBIA™

Abstract: The needs of capital for new markets through the minimum of
investment can be achieved through franchising, as a specific investment
method of contracting business. Using the methods of successful operations,
reduced investment risks and autonomy in operations are among the deci-
sive reasons for joining the franchise network by the potential franchisee.
In line with the absence of legal regulation in the Republic of Serbia, the
Law on Contracts and Torts is being applied on a franchise agreement. The
provisions of the Law on Contracts and Torts regulating the termination
of a contract of commercial agency and the contract on license can be ap-
plied to the termination of a franchise agreement in an analogous manner.

Key words: franchising agreement, franchise, franchisor, franchisee, ordi-
nary notice, extraordinary cancellation, serious reasons, Law on Contracts
and Torts.

1. Introduction

Contemporary market movements and the need of capital to conquer new mar-
kets through minimum investments undoubtedly significantly affect deve-
lopment of contemporary autonomous business operations of commercial law.
One in the series of business operations that are the product of movements on
the market of goods and capital is a business franchise and, consequently, the
agreement as an instrument of implementation thereof. Franchising is a specific

“ strahinja.miljkovic@pr.ac.rs
" This paper was presented at the International Scientific Conference “Law in the context of
addressing the Challenges of the Contemporary World”, held at the Faculty of Law, University
of Ni$, on 13%-14" April 2018.
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investment method of contractual business operations. The reasons that affect
the expansion of business franchises are as follows: a) need for successful busine-
ss operations growth, and b) capability to achieve such a growth by liaising with
others that own capital and labour force for such a thing (Mendelsohn, 2004:1).

Franchising, enables the receiver of franchise to expand their business with
minimum investments and minimum investment risks at the target market. The
significance of franchising lies in enabling the franchisee to access a developed
franchising network. Having accessed a franchising network, the franchisee uses
all the advantages of the developed and tested-in-practice business operations
system.!

2. Law on Contracts and Torts (TLC) and Franchising Agreement

The franchising agreement is characterized by continuous contractual rela-
tionship, therefore, the provisions regulating the termination of permanent
obligations may be applied to it (MuspkoBuh, 2014:355). In line with the absence
of legal regulation in the Republic of Serbia, the Law on Contracts and Torts
(hereinafter: LCT) is being applied on a franchise agreement.?

The provisions of the Law on Contracts and Torts - LCT regulating the termi-
nation of a contract on commercial agency and the contract on license can be
applied to the termination of a franchise agreement in an analogous manner
(Tomi¢, 1986:95). However, as there is no domestic (R. Serbia) positive legal
regulations on franchising agreements, the court would have to take into acco-
unt the possibility of analogous application of the provisions in each concrete
case, as follows: a) on the termination of a commercial agency, or b) a licen-
sing agreement, as general provisions on permanent obligations (MusbkoBuh,
2014:355). One of possible solutions in such cases, to prevent occurring of an
impossible situation because of the specificities of a franchising agreement, is
to oblige the court to take into consideration the expert literature, which deals
with this matter using the comparative method, when solving the termination
of a franchising agreement ([TapuBoguh, 2004:289).

1 Thereceiver of franchise - Franchisee uses a developed business operations method and
the know-how developed by the grantor of franchise - Franchisor, and also specific forms of
intellectual property.

2 Law on Contracts and Torts (hereinafter: LCT), ,Official Gazette of the SFR of Yugoslavia”,
29/78,39/85,45/89 - Decision of the Constitutional Court of Yugoslavia and 57/89, , Official
Gazette of the FR of Yugoslavia”, 31/93, 22/99, 23/99, 35/99, 44/99 and , Official Gazette of
Serbia and Montenegro”, 1/2003 - Constitutional Charter, Retrieved 19 November 2018
from https://www.mpravde.gov.rs/files/The%20Law%200f%20Contract%20and%?20
Torts_180411.pdf
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A franchising agreement, as all civil law and autonomous commercial law con-
tracts, may be terminated, as follows: 1) with the regular passage of the term
for which it is concluded, ® and 2) cancellation.*

3. Termination of Agreement with the Passage of Term it is Concluded for

The termination of a franchising agreement with the passage of the term it was
concluded for, represents a common way of termination of a contractual relati-
onship. This mode of termination of an agreement is in compliance with all the
generally accepted principles of contract law. With the expiration of the term
to which it was concluded for, the franchising agreement ceases automatically.
When the agreement terminates with the passage of the term it was concluded
for, weather the reasons for the termination of the agreement, are serious or
justified are not taken consideration.®

For the contracting parties, and particularly for the franchisee, it is important
to set: a) minimum fixed time limit for the term and b) clause on renewal of the
agreement.

3.1. Is the contractual provision for a minimum
fixed term agreement necessary?

A franchising agreement, as well as all other contracts regardless whether they
belong to classic law contracts or modern autonomous commercial contracts
law, is concluded for a specific time period. The term of duration is implicated by
an economic causa that represents the foundation for concluding a franchising
agreement. The economic causa or the size of funds invested (of the franchisor
and the franchisee) represents the starting foundation that is taken into con-
sideration when the duration of a franchising agreement is established. When
concluding a franchising agreement, and on the basis of the conducted economic
analysis franchisee, wants to: a) realise depreciation of invested funds within

3 , apermanent debit relationship within a specified period shall come to an end on the
expiration of the relevant time limit...“ - Art. 357, LCT, , Official Gazette of the SFR of Yugoslavia”,
29/78,39/85,45/89 - Decision of the Constitutional Court of Yugoslavia and 57/89, , Official
Gazette of the FR of Yugoslavia”, 31/93, 22/99, 23/99, 35/99, 44/99 and , Official Gazette of
Serbia and Montenegro”, 1/2003 - Constitutional Charter, Retrieved 19 November 2018
from https://www.mpravde.gov.rs/files/The%20Law%200f%20Contract%20and%?20
Torts_180411.pdf

4 Cancellation represents a forced termination of agreement when the contractual provisions
are violated.

5 The same effect occurs if the agreement became invalid through an agreement of the
contracting parties.
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a specified time period; and b) start realising the specified profit (MusbkoBuh,
2014:353). The depreciation period and the commencement of the realisation
of profit is not the same with all manifesting forms of franchising agreements. ¢
These two basic economic criteria represent the benchmarks for the franchisee
when establishing the term of an agreement.

In regard to the duration of an agreement, the British Franchise Association -
BFA’ lays down that the duration of the franchising agreement should be that
the minimum term for a franchise contract should be the period necessary to
amortize those of a franchisee’s initial investment which are specific to the
franchise. Although the aforementioned ethical principle is contained in the
BFA Code of Ethics, it generates certain unclearness. The BFA has clarified it in
details by integrating the Extension and Interpretation to the Code of Ethics,®
which lays down in the following: 1) that for a minority of the largest franchise
opportunities, amortizing initial investments may not be a primary objective for
the franchisee. In such cases, the objective should be to adopt a contract period
which reasonably balances the interests of the parties to the contract and 2)
that this section could be subject to national laws concerning the restraint of
trade and may need to be met through renewal clauses.’

Following the tendencies of contemporary legislative solutions, the Working
Document Civil Code'® provide that with a franchising agreement concluded
for a fixed term period, the duration of the agreement should be long enough to
allow the franchisee to make a return on their invested funds.!* Although the
possibility for a contract to be concluded for a fixed term is stipulated in the
aforementioned solution of the provisions of the Working Document Civil Code,
and in the circumstances when franchising business is not sufficiently developed

6 Depending on the form of appearance of the concerned franchise agreement, a minimum
fixed term ranges from one to five years, while the maximum one depends on the contracting
parties’ interests in priority.

7 See more about on, Retrieved 05, August 2018, from https://www.thebfa.org/

8 The European Code of Ethics for Franchising & its national Extensions & Interpretations,
Retrieved 05, August 2018, from http://www.eff-franchise.com/Data/Code%200f%20
Ethics.pdf

9 The European Code of Ethics for Franchising & its national Extensions & Interpretations,
Retrieved 05, August 2018, from http://www.eff-franchise.com/Data/Code%200f%20
Ethics.pdf 7

10 Civil Code of the Republic of Serbia - Working Document, Belgrade 29. May 2015, Retrieved
02, August 2018, from https://www.mpravde.gov.rs/files/NACRT.pdf

11 Art. 1288 para. 2, Civil Code of the Republic of Serbia - Working Document, Belgrade 29.
May 2015, Retrieved 02, August 2018, from https://www.mpravde.gov.rs/files/NACRT.pdf
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in the Republic of Serbia, 1? it is possible for the franchisor to undertake a series
of fraudulent actions to the prejudice of the franchisee.

3.2. Renewal Clause

The position of the franchisee in a franchise relationship depends also on whether
the agreement provides for the renewal clause.’® By entering the renewal clause,**
after the expiration of the term of the agreement, it is automatically extended
for the period contained in the basic agreement. The renewal clause, creates a
contractual relationship for indefinite time period. The renewal clause enables
the franchisee to use the right to option, whether he continues to participate
in the franchise relationship or they will step out of that relationship by their
own free will.

Although the renewal clause represents an ideal option for the franchisee to
renew the agreement in compliance with their business interests, the question
arises whether it is being renewed under the same or changed terms and con-
ditions. The provisions of the Working Document Civil Code stipulate that the
franchisee who regularly performed their contractual obligations has the right
to conclude the agreement to a new term under the same terms and conditions.!®
Some franchisor dislike approving a too-long term of the agreement as they
believe amendments to the law may occur and they would prefer to have an op-
tion to respond earlier and not later, accordingly (Mendelsohn et. al., 2004:363).

The franchisee will not be able to renew the contract although they are entitled
to, when the franchisor assesses that the market where the franchisee operates
on or they operate on is not economically cost-effective any longer (Mendelsohn

12 See more about on, Retrieved 05, August 2018, from http://www.pks.rs/MSaradnja.
aspx?id=679&p=0&

13 The renewal clause is a standard contractual provision regardless of the form of the
appearance form of a franchise agreement.

14 The BFA Code requires that every agreement contains the ground for renewal of the
agreement. The basis for contract renewal should take into account the length of the original
term, the extent to which the contract empowers the franchisor to require investments from
the franchisee for relinquishment or renovation, and the extent to which the franchisor
may vary the terms of a contract on renewal. The overriding objective is to ensure that the
franchisee has the opportunity to recover his franchise specific investments, both initial and
subsequent ones, and to exploit the franchised business for as long as the contract persists.
- The European Code of Ethics for Franchising & its national Extensions & Interpretations,
Retrieved 05, August 2018, from http://www.eff-franchise.com/Data/Code%200f%20
Ethics.pdf 8.

15 Art.1289 para. 1, Civil Code of the Republic of Serbia - Working Document, Belgrade 29.
May 2015, Retrieved 02, August 2018, from https://www.mpravde.gov.rs/files/NACRT.pdf
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et. al,, 2004:367). At the moment when the franchisor makes the decision not
to extend the agreement, he is obliged to pay a reasonable compensation to the
franchisee for the value of the franchise unit. The provisions of the Working
Document Civil Code stipulate that in the event of termination of an agreement
in this manner, the franchisee is entitled to compensation for increasing the
value and the business image of the franchise system - the compensation for
the increased goodwill - if the contributed to a significant volume of business
of the franchisor and the business image of the franchise network throughout
the term of the agreement.!®

4. Unilateral Repudiation (cancellation) of the Agreement

The termination of an agreement through a cancellation occurs in all those
cases when one contracting party repudiates the agreement for the violation of
contractual provisions by the other contracting party that commits the violation
of contractual provisions through an act or omission to act. In all these cases,
where there is no consensual agreement repudiation, and the repudiation is
requested by one of the contracting parties prior to the expiration of the con-
tractual term?'” or where the agreement was concluded for an indefinite term,
and the agreement ceases due to a cancellation of agreement as the result of the
violation of rights and obligations thereof.

Cancellation of agreement can be: a) ordinary notice or b) extraordinary can-
cellation.

4.1. Ordinary notice

An ordinary notice is an instrument for terminating a permanent contractual
relationship. The notice is a legally relevant declaration of will of one to the other
contracting party granted on the basis of legal power (agreement or law) where
the agreement concluded for an indefinite time period unilaterally terminates.
On the basis of the provisions of the LCT, the debit relationship comes to an

16 Art. 1289 para. 2, Civil Code of the Republic of Serbia - Working Document, Belgrade 29.
May 2015, Retrieved 02, August 2018, from https://www.mpravde.gov.rs/files/NACRT.pdf

17 , ...should prior to the expiration of the time limit for performing the obligation it become
obvious that one party is not going to meet his contractual obligation, the other party may
repudiate the contract and claim damages.” - Art. 128, LCT., , Official Gazette of the SFR of
Yugoslavia”, 29/78, 39/85, 45/89 - Decision of the Constitutional Court of Yugoslavia and
57/89,,0Official Gazette of the FR of Yugoslavia”,31/93,22/99, 23/99, 35/99, 44/99 and , Official
Gazette of Serbia and Montenegro”,1/2003 - Constitutional Charter, Retrieved 19 November
2018 from https://www.mpravde.gov.rs/files/The%20Law%200f%20Contract%20and%20
Torts_180411.pdf
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end on the expiration of a cancellation time limit specified by contract; and if
such a time limit is not specified by contract, the relationship comes to an end
on the expiration of the time limit specified by statute or trade practice.'® The
notice may be given at any time, but not at a bad time;'® given in a written form
(in order to produce effect); and the notice term begins to run at the moment
when the notice reaches the other contracting party. The contracting parties
may stipulate in the agreement that their debit relationship ceases with the
delivery of notice, unless something else is specified by statute for a specific
case.”? The creditor is entitled to request from the debtor what is due prior to
the termination of liabilities on the ground of expiration of the time limit or the
cancellation thereof.!

In regard to the termination of agreement, the LCT starts from the principle
pacta sunt servanda.?? On the basis of the postulated principle, it may be con-
cluded that the LCT provides for a possibility of ordinary notice as a unilat-
eral mechanism for terminating permanent debit relationships concluded for
indefinite time period. With Art. 358 paragraph 1. of the LCT, that if the time
period of the duration of debit relationship is not specified, each party may
terminate it with a notice. On the basis of the aforementioned provision, which

18 Art. 358 para. 4, LCT,, , Official Gazette of the SFR of Yugoslavia”, 29/78, 39/85, 45/89 -
Decision of the Constitutional Court of Yugoslavia and 57/89, ,Official Gazette of the FR of
Yugoslavia”,31/93, 22/99, 23/99,35/99, 44/99 and , Official Gazette of Serbia and Montenegro”,
1/2003 - Constitutional Charter, Retrieved 19 November 2018 from https://www.mpravde.
gov.rs/files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf

19 Art. 358 para. 3, LCT., , Official Gazette of the SFR of Yugoslavia”, 29/78, 39/85, 45/89 -
Decision of the Constitutional Court of Yugoslavia and 57/89, ,Official Gazette of the FR of
Yugoslavia”,31/93,22/99,23/99,35/99,44/99 and , Official Gazette of Serbia and Montenegro”,
1/2003 - Constitutional Charter, Retrieved 19 November 2018 from https://www.mpravde.
gov.rs/files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf

20 Art. 358 para. 5, LCT,, , Official Gazette of the SFR of Yugoslavia”, 29/78, 39/85, 45/89 -
Decision of the Constitutional Court of Yugoslavia and 57/89, ,Official Gazette of the FR of
Yugoslavia”,31/93,22/99,23/99,35/99,44/99 and , Official Gazette of Serbia and Montenegro”,
1/2003 - Constitutional Charter, Retrieved 19 November 2018 from https://www.mpravde.
gov.rs/files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf

21 Art. 358 para. 6, LCT,, ,Official Gazette of the SFR of Yugoslavia”, 29/78, 39/85, 45/89 -
Decision of the Constitutional Court of Yugoslavia and 57/89, , Official Gazette of the FR of
Yugoslavia”,31/93,22/99,23/99,35/99,44/99 and , Official Gazette of Serbia and Montenegro”,
1/2003 - Constitutional Charter, Retrieved 19 November 2018 from https://www.mpravde.
gov.rs/files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf

22 Art. 17 para. 2, LCT,, ,Official Gazette of the SFR of Yugoslavia”, 29/78, 39/85, 45/89 -
Decision of the Constitutional Court of Yugoslavia and 57/89, , Official Gazette of the FR of
Yugoslavia”, 31/93,22/99,23/99,35/99,44/99 and , Official Gazette of Serbia and Montenegro”,
1/2003 - Constitutional Charter, Retrieved 19 November 2018 from https://www.mpravde.
gov.rs/files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf
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can be analogously applied to a franchising agreement, each contracting party
is entitled - in the event that the agreement is concluded for an indefinite time
period - to terminate the agreement with an ordinary notice at the moment they
evaluate it as suitable.

However, one of the basic characteristics of a franchising agreement is that it
is hardly ever concluded for an indefinite time period. The franchising agree-
ment is most frequently concluded for a definite time period with a renewal
possibility. With Article 357 of the LCT, a permanent debit relationship with a
definite term limit ceases when the time limit expires, unless it is agreed or laid
down by the law that following the expiry of the term, the debit relationship is
extended for an indefinite time period unless cancelled in timely manner. It can
be concluded on the basis of the aforementioned provision that the law does not
provide for the tacita reconductio principle as a general solution for permanent
debit relationships; thus, if the agreement does not provide for the extension
mechanism, the question arises whether this institute provided for a licens-
ing agreement, Article 709 paragraph 1 of the LCT, can be analogously applied
thereof (ITapuBoguh et. al., 2004:289).

Besides the general provisions of the LCT which are applied to an ordinary can-
cellation, the application of the provisions which refer to commercial agency?
and licensing agreement? is also possible. Yet, in addition to analogous applica-
tion of the provisions on commercial agency and licensing agreements, a question
also arises what if the agreement does not provide for a period of notice. Accord-
ing to the LCT provisions, a notice period for the termination of a contract of
commercial agency mustbe communicated to the other party atleast one month

23 “By a contract of commercial agency the agent shall assume the obligation to take
permanent care that third persons enter into contracts with his principal, and to mediate in
thatrespect between them and the principal, as well as to enter into contracts, after obtaining
authorisation, with third persons on behalf and for the account of the principal, while the
principal shall assume the obligation to pay to him, for each contract concluded, an agreed
fee (brokerage)...” - Art. 790, LCT. , Official Gazette of the SFR of Yugoslavia”, 29/78, 39/85,
45/89 - Decision of the Constitutional Court of Yugoslavia and 57/89, ,Official Gazette of
the FR of Yugoslavia”, 31/93, 22/99, 23/99, 35/99, 44/99 and ,, Official Gazette of Serbia and
Montenegro”, 1/2003 - Constitutional Charter, Retrieved 19 November 2018 from https://
www.mpravde.gov.rs/files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf

24 “Byalicensing agreement a licensor shall assume the obligation to assign to alicensee,
entirely or partially, the right of use (franchise) of an invention, technical know-how and
experience, trade-mark, sample or model, while the licence shall assume the obligation to
pay a specified fee inreturn” - Art. 686, LCT. , Official Gazette of the SFR of Yugoslavia”, 29/78,
39/85,45/89 - Decision of the Constitutional Court of Yugoslavia and 57/89, , Official Gazette
of the FR of Yugoslavia”, 31/93,22/99, 23/99, 35/99, 44/99 and , Official Gazette of Serbia and
Montenegro”, 1/2003 - Constitutional Charter, Retrieved 19 November 2018 from https://
www.mpravde.gov.rs/files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf
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prior to the expiration of calendar quarter, and if the contract has lasted for three
years, the other party must be given notice two months prior to the expiration of
calendar year.?> However, with licensing agreements if the notice period is not
stipulated by agreement, it shall be six months, provided the licensor does not
cancel the agreement during the first year of its validity.?® Article 710 paragraph
2 of the LCT referring to a licensing agreement is in favour of the franchisee as
it provides them with certain legal security, such as: a) the notice period is six
months and b) the licensor/the franchisor cannot cancel the agreement during
the first year of its validity. With the application of the mentioned provisions,
the economic interests of the franchisee are protected, leaving him enough
space to amortise the invested investment funds. Although the application of
provisions on the notice period, which refers to licensing agreement provided
forin (Article 710) of the LCT would be in favour of the franchisee, certain situ-
ations may occur when the shorter notice period is in favour of the franchisor,
the provisions referred to in (Article 810) of the LCT related to cancellation of
agreement on commercial agency should apply.

4.2. Extraordinary cancellation

Extraordinary cancellation as a mechanism of terminating continuous con-
tractual relationships (permanent contract) occurs in all those situations when
one contracting party fails to meet their obligation, where a serious violation
of contractual obligations occurs.?’” Serious violation of contractual obligations
happens by ruining mutual trust of contracting parties. When mutual trust is
violated by certain improper behaviour by the other contracting party, it may
represent a serious cause for terminating an agreement, a serious cause always
has its grounds in the principles of thoroughness and honesty (Draski¢, 1983:60).

25 Art. 810 para. 2, LCT,, ,Official Gazette of the SFR of Yugoslavia”, 29/78, 39/85, 45/89 -
Decision of the Constitutional Court of Yugoslavia and 57/89, ,Official Gazette of the FR of
Yugoslavia”,31/93,22/99,23/99,35/99,44/99 and , Official Gazette of Serbia and Montenegro”,
1/2003 - Constitutional Charter, Retrieved 19 November 2018 from https://www.mpravde.
gov.rs/files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf

26 Art. 710 para. 2, LCT.,, ,Official Gazette of the SFR of Yugoslavia”, 29/78, 39/85, 45/89 -
Decision of the Constitutional Court of Yugoslavia and 57/89, , Official Gazette of the FR of
Yugoslavia”,31/93,22/99,23/99,35/99,44/99 and , Official Gazette of Serbia and Montenegro”,
1/2003 - Constitutional Charter, Retrieved 19 November 2018 from https://www.mpravde.
gov.rs/files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf

27 A serious violation of contractual obligations means violations of those contractual
obligations which represent the essence of a contractual relationship upon which it rests.
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4.2.1. The application of general and special provisions
of the Law on Contracts and Torts (LCT)

The application of general and special provisions of the LCT to the termination
of a franchising agreement due to extraordinary cancellation is possible.?® Accor-
ding to the provision of the LCT each party may repudiate the contract without
a period of notice on the ground of serious causes, which must be stated.?” On
the basis of the mentioned provision, it is concluded that the repudiation occurs
with immediate effect, there is no notice period, since the cause is so grave
that the party stating the causes cannot expect the other party to continue the
contractual relationship. With further application of the provisions of the LCT,
it is stipulated that if the statement of repudiation of contract is made with
no serious reasons, it shall be considered as a notice with the regular period
of notice.?® LCT stipulate the protection of one contracting party against any
potential unconscientious behaviour of the other contracting party, foreseeing
that an unfounded notice shall entitle the other party to repudiate the contract
without notice.?! In the event that one contracting party has repudiated the

28 ,(1) Should in a contract with consecutive obligations one party fail to perform one
obligation, the other party may, in areasonable time limit, repudiate the contract regarding
all future obligations, should existing circumstances obviously indicate that they, too, are
not going to be performed.

(2) That party may repudiate the contract not only regarding future obligations, but also
regarding obligations already performed should their performance alone be of no interest
to him.

(3) The defaulter may preserve the contract after supplying an adequate guarantee. “ -
Art. 129, LCT,, , Official Gazette of the SFR of Yugoslavia”, 29/78, 39/85, 45/89 - Decision of
the Constitutional Court of Yugoslavia and 57/89, , Official Gazette of the FR of Yugoslavia”,
31/93,22/99, 23/99, 35/99, 44/99 and , Official Gazette of Serbia and Montenegro”, 1/2003
- Constitutional Charter, Retrieved 19 November 2018 from https://www.mpravde.gov.rs/
files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf

29 Art. 811 para. 1, LCT,, ,Official Gazette of the SFR of Yugoslavia”, 29/78, 39/85, 45/89 -
Decision of the Constitutional Court of Yugoslavia and 57/89, ,Official Gazette of the FR of
Yugoslavia”,31/93,22/99,23/99,35/99,44/99 and , Official Gazette of Serbia and Montenegro”,
1/2003 - Constitutional Charter, Retrieved 19 November 2018 from https://www.mpravde.
gov.rs/files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf

30 Art. 811 para. 2, LCT,, ,Official Gazette of the SFR of Yugoslavia”, 29/78, 39/85, 45/89 -
Decision of the Constitutional Court of Yugoslavia and 57/89, , Official Gazette of the FR of
Yugoslavia”,31/93,22/99,23/99,35/99,44/99 and , Official Gazette of Serbia and Montenegro”,
1/2003 - Constitutional Charter, Retrieved 19 November 2018 from https://www.mpravde.
gov.rs/files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf

31 Art. 811 para. 4, LCT,, , Official Gazette of the SFR of Yugoslavia”, 29/78, 39/85, 45/89 -
Decision of the Constitutional Court of Yugoslavia and 57/89, , Official Gazette of the FR of
Yugoslavia”, 31/93,22/99,23/99,35/99,44/99 and , Official Gazette of Serbia and Montenegro”,
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agreement, without the existence of serious causes, they are obliged to com-
pensate damages to the other contracting party. However, if the contract is
repudiated on reasonable grounds, due to serious causes, they are entitled to
damages by the other contracting party.*? In regard to damages, this refers to
the compensation of positive contractual interest of the injured party (simple
loss - damnum emergens and profit lost - lucrum cessans).?* A creditor shall be
entitled to compensation for damnum emergens>* and lucrum cessans,** which at
the time of entering into contract should have been foreseen by the debtor as a
possible consequence of breach of the contract, having regard to facts known to

1/2003 - Constitutional Charter, Retrieved 19 November 2018 from https://www.mpravde.
gov.rs/files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf

32 ,An agent whose activity is interrupted due to an unfounded notice shall be entitled
to compensation to cover his lost commission, and should he cancel the contract without
grounds, the right to redress shall belong to the principal” - Art. 811 para. 3, LCT., , Official
Gazette of the SFR of Yugoslavia”, 29/78, 39/85,45/89 - Decision of the Constitutional Court
of Yugoslavia and 57/89, , Official Gazette of the FR of Yugoslavia”,31/93,22/99, 23/99,35/99,
44/99 and ,Official Gazette of Serbia and Montenegro”, 1/2003 - Constitutional Charter,
Retrieved 19 November 2018 from https://www.mpravde.gov.rs/files/The%20Law %20
0f%20Contract%20and%20Torts_180411.pdf

33 , Injury orloss shall be a diminution of someone’s property (simple loss) and preventing
itsincrease (profitlost)...“ - Art. 155, LCT., , Official Gazette of the SFR of Yugoslavia”, 29/78,
39/85,45/89 - Decision of the Constitutional Court of Yugoslavia and 57/89, , Official Gazette
ofthe FR of Yugoslavia”,31/93,22/99,23/99,35/99,44/99 and , Official Gazette of Serbia and
Montenegro”, 1/2003 - Constitutional Charter, Retrieved 19 November 2018 from https://
www.mpravde.gov.rs/files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf

34 ,The amount of damages shall be determined according to prices at the time of the
rendering court’s decision, unless something else be ordered by law“ - Art. 189 LCT.; See,,,...
while also taking into account the circumstances after the occurrence of damage, the court
shall determine damages in the amount necessary to restore the material state of the person
sustaining damage into the state it would have been without the damaging act or omission”
- Art. 190, LCT., ,Official Gazette of the SFR of Yugoslavia”, 29/78, 39/85, 45/89 - Decision of
the Constitutional Court of Yugoslavia and 57/89, , Official Gazette of the FR of Yugoslavia”,
31/93, 22/99, 23/99, 35/99, 44/99 and , Official Gazette of Serbia and Montenegro”, 1/2003
- Constitutional Charter, Retrieved 19 November 2018 from https://www.mpravde.gov.rs/
files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf

35 ,In assessing the amount of the profit lost the profit which was reasonably expected
according to the regular course of events or particular circumstances, and whose realization
hasbeen prevented by an act or omission of the tortfeasor shall be taken into account” - Art.
189 para. 3, LCT., , Official Gazette of the SFR of Yugoslavia”, 29/78, 39/85, 45/89 - Decision
of the Constitutional Court of Yugoslavia and 57/89, , Official Gazette of the FR of Yugoslavia”,
31/93, 22/99, 23/99, 35/99, 44/99 and , Official Gazette of Serbia and Montenegro”, 1/2003
- Constitutional Charter, Retrieved 19 November 2018 from https://www.mpravde.gov.rs/
files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf
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him at the time or which should have been known to him.*® In the event of fraud
or intentional default due to gross negligence, the creditor is entitled to request
from the debtor the reimbursement of entire damage caused by the contract
violation, irrespective of the debtor’s ignorance of those special circumstances
by reason of which they have occurred.®’

A question arises what happens if: a) a serious cause is not specified by the
agreement, and it is in the interest of the franchisee; or b) what if a situation
that is not a serious cause is foreseen by the agreement but the franchisor sta-
ted it in the agreement. In the first case, if a serious cause is not foreseen by
the agreement, and it is in the interest of the franchisee, he may refer to the
existence of a serious cause for the repudiation of agreement.*® In the second
case, the franchisor considering his economic dominance, may also foresee in
the agreement the causes that do not represent serious causes for the repudia-
tion of agreement but are in his interest. In such circumstances, in compliance
with Article 143,% the court may reject the application of such provisions of the
agreement. It is possible to stipulate an expansion of the circle of serious reasons
by contractual provisions, whereby this expansion is acceptable if it does not

36 Art. 266 para. 1, LCT., ,Official Gazette of the SFR of Yugoslavia”, 29/78, 39/85, 45/89 -
Decision of the Constitutional Court of Yugoslavia and 57/89, ,Official Gazette of the FR of
Yugoslavia”,31/93,22/99,23/99,35/99,44/99 and , Official Gazette of Serbia and Montenegro”,
1/2003 - Constitutional Charter, Retrieved 19 November 2018 from https://www.mpravde.
gov.rs/files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf

37 Art. 266 para. 2, LCT,, ,Official Gazette of the SFR of Yugoslavia”, 29/78, 39/85, 45/89 -
Decision of the Constitutional Court of Yugoslavia and 57/89, ,Official Gazette of the FR of
Yugoslavia”,31/93,22/99,23/99,35/99,44/99 and , Official Gazette of Serbia and Montenegro”,
1/2003 - Constitutional Charter, Retrieved 19 November 2018 from https://www.mpravde.
gov.rs/files/The%20Law%200f%20Contract%20and%20Torts_180411.pdf

38 ... each party may repudiate the contract without a period of notice on the ground of
serious causes, which must be stated. “ - Art. 811 para. 1, LCT., , Official Gazette of the SFR
of Yugoslavia”,29/78, 39/85,45/89 - Decision of the Constitutional Court of Yugoslavia and
57/89, ,Official Gazette of the FR of Yugoslavia”, 31/93, 22/99, 23/99, 35/99, 44/99 and , Official
Gazette of Serbia and Montenegro”,1/2003 - Constitutional Charter, Retrieved 19 November
2018 from https://www.mpravde.gov.rs/files/The%20Law%Z200f%20Contract%20and%?20
Torts_180411.pdf

39 ,The court may deny application of specific provisions of the general terms and conditions
precluding the other party to raise demurrers, or of those on the ground of which such party
is left without contractual rights or loses time limits, or those which are otherwise unjust
or excessively strict towards such party“ - Art. 143 para. 2, LCT., ,Official Gazette of the SFR
of Yugoslavia”,29/78, 39/85,45/89 - Decision of the Constitutional Court of Yugoslavia and
57/89,,0Official Gazette of the FR of Yugoslavia”,31/93,22/99, 23/99, 35/99, 44/99 and , Official
Gazette of Serbia and Montenegro”,1/2003 - Constitutional Charter, Retrieved 19 November
2018 from https://www.mpravde.gov.rs/files/The%20Law%200f%20Contract%20and%20
Torts_180411.pdf
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represent an excuse for leaving the relationships for the sake of another reason
(MapuBoguh, 2004:294).

The question arises what will happen if there are constancy and continuity of
minor violations of the contractual obligations by the franchisee. Minor viola-
tions of contractual obligations in a continuous and constant manner, result in
franchisor right to extraordinary cancellation, because they are not eliminated
within the contractually stipulated time limit. Such minor violations of con-
tractual obligations by the franchisee and their non-elimination represent a
negligent attitude and disrespect of the other contracting party.

4.3. Serious reasons for cancellation of contract

Extraordinary cancellation franchising agreement is only possible in the event
of occurrence of serious reasons (good causes) (MusmkoBuh, 2014:365). Good
causes are those reasons whose occurrence seriously violates the essential
provisions of the agreement. The franchisor is obliged to stipulate in the draft
agreement which violations of contractual provisions are considered serious
reasons for extraordinary notice. If such reasons are stipulated in the draft
agreement delivered to them (and later they have also accessed to the agree-
ment) the franchisee has no possibility to refer to being misled thereof, and that
if they were aware of the given requirements, would not access the agreement
either (MusbkoBuh, 2014:366).

4.3.1. Classified serious reasons

Serious reasons may be classified into two groups, as follows: a) the reasons that
existin the pre-phase of an independent commencement of business operations
of the franchisee, and b) the reasons that exist in the phase of independent bu-
siness operations of the franchisee.

Pre-phase of an independent commencement of business — The reasons that
exist may refer to: a) training of the franchisee and b) franchise fee - initial fee.
In the training phase, the franchisor is obliged to provide adequate training to
the franchisee so that they can independently operate in agreement with the
relinquished business method and business principles of the franchise network.
The franchisor, in compliance with their own business experience, conducts
the assessment of the business skills in the training phase, and on the basis
thereof they assess whether the franchisee is capable to provide the expected
contribution to the franchise network. If franchisee is assessed in the training
phase as not capable to operate in expected manner in the future, the franchisor
exercises the right to extraordinary cancellation of agreement.
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Having accessed the franchise network, the franchisee is obliged to pay the
initial fee and initial insurance premium. The initial fee and the initial insuran-
ce premium are the determined as conditional fees. The fees are to be paid by
the franchisee in order to commence their independent business operations.
Failure to pay the mentioned fees in the accessing phase, entitles the franchisor
to exercise extraordinary cancellation of agreement due to the occurrence of
serious reasons.

Independent business operations - The franchisee is obliged to adhere to con-
tractual provisions and to carry out the undertaken commitments thereof,
operating in line with the relinquished business method. Significant violation
of contractual provisions may occur when*’ the relinquished licensed rights are
abused. The abuse or inadequate use of license rights may refer to: 1) copyrights,
2) industrial property rights; 3) trademark; 4) license; 5) know-how, and all the
other rights that make the franchise operations specific. The abuse of contractual
provisions that constitute the essence of franchise operations represent a serio-
us reason for extraordinary notice of cancellation. The violation of agreement
refer to: 1) sales of goods or rendering services beyond the contractual area; 2)
sales of non-exclusive goods; *! 3) disclosure of a business secret; 4) failure to
pay continuous franchise fee; 5) failure to pay fee for advertising, etc.

The reasons that do not directly refer to the violation of relevant contractual
provisions, may also occur as serious reasons for extraordinary cancellation.
The reasons that are notrelated to the agreement and represent serious reasons
are: 1) bankruptcy of the franchisee; 2) illiquidity; 3) criminal verdict against
the franchisee and the loss of the right to use a business unit (Tomi¢, 1986:97,
Draski¢, 1983:60-66).

Although there are serious reasons in favour of the franchisor, it should be
pointed out that there are also serious reasons in favour of the franchisee. The
franchisee may only use the right to extraordinary cancellation if the franc-
hisor causes the occurrence of relevant violations of contractual provisions
(inadequate training, failure to transfer know how, failure to transfer license
rights, failure to transfer business secret, etc.) or due to their insolvency and
bankruptcy. The franchisee rights to extraordinary repudiation of agreement are
significantly narrower in relation to the franchisor’s rights. Irrespective of the
fact that the rights to unilateral repudiation are narrower, they are significant
for the franchisee because they get an impression of legal security.

40 No intention is needed to exercise any right inadequately, the mere fact that it is
inadequately exercised is sufficient.

41 Goods purchased from another supplier, and not from the franchisor or the entity, i.e.
the supplier determined by the franchisor.
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4.3.2. Whether serious reasons imply automatic cancellation of the contract

A question arises whether the occurrence of contractually stipulated serious
reasons automatically generates the cancellation of agreement or not. Serious
reasons are classified as curable or incurable (Mendelsohn, 2004:371). All seri-
ous reasons can be classified into two groups: a) those leading to an automatic
cancellation of agreement; and b) those leading to cancellation of agreement
following the expiration of additional time limit.

The reasons leading automatically to the cancellation of agreement are: 1) abuse
of copyrights and industrial property rights; 2) disclosure of business secret;
and 3) disclosure of know how.

The other reasons - although falling into the category of serious reasons - do not
lead automatically to the cancellation of agreement, but only after the expira-
tion of the additional time limit. The franchisor leaves additional adequate time
limit to the franchisee during which they should eliminate the consequences of
the results occurred, which represent the basis for an extraordinary cancella-
tion of agreement. For example: if franchisee is late with the payment or does
not pay entirely the continuous franchising fee within the specified period due
to certain objective or subjective circumstances, and the franchisor leaves an
additional time limit within which the franchisee is obliged to pay franchise
fee entirely. The franchisor will not cancel the franchise agreement until the
moment the sum of non-paid continuous fees reaches the critical level which
burdens the franchisor’s business operations. For example: when the franchisor
conducts a control of business operations and quality, and observes certain defi-
ciencies, they leave an additional time limit to the franchisee within which they
are obliged to eliminate the observed inconsistencies - deficiencies in business
operations in accordance with the instructions. Although above mentioned are
classified as serious reasons, they hardly ever lead to an automatic cancellation
of agreement, only if the franchisee does not eliminate or does not performs the
undertaken commitments within the additional time limit.

5. Conclusion

Issues that imply the termination of the agreement, require the need for additi-
onal more precise forecasting inside the franchise agreement. It is always nece-
ssary to start from the point of view that the contracting parties know what is the
best for them. The tendency for the agreement to regulate more effectively the
issue of termination of the contract is of importance because of the dominance
of the franchisor. The franchisor, using the franchisee’s lack of knowledge on
franchising, often abuses his dominant position. One should always be guided
by the principle of pacta sunt servanda. The dominant position of the franchisor,
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the lack of the developed business and court practice in R. Serbia questions the
merits of the principle of pacta sunt servanda.

The franchisee as an inferior contracting party, often due to ignorance, oversees
the Institute: a) the minimum fixed term of the agreement and b) good cause. By
contractually forecasting the minimum fixed term of the agreement, the franchi-
seeis on one hand guaranteed on one hand to depreciate the invested investment
funds and start to gain profit, while on the other hand it is guaranteed that the
franchisor will not be able to unilaterally terminate the agreement. Failure to
anticipate a minimum fixed term of the agreement franchisee does not guarantee
the franchisee to exercise the above rights. In addition, the contractual failure
to anticipate the minimum fixed term, in the event of termination, leaves the
franchisee to an uncertain and often unfair decision of the court. This is parti-
cularly, the case in countries with underdeveloped jurisprudence in the field of
franchising business such as R. Serbia. It is in the interests of the contracting
parties to foresee the serious causes (good cause) of the cancellation of the
agreement. Good cause prevents fraudulent actions on both the franchisor and
franchisees. The contractual prediction of good cause the basis of the cancella-
tion of the agreement is specified.

Until the moment of enactment and entry into force of the Civil Code of the
Republic of Serbia, in view of the termination of the franchising agreement, it is
necessary to apply the general legal provisions contained in the Law on Contracts
and Torts. Also, in addition to the application of general legal regulations, when
termination of the franchising agreement, it is advisable to apply legal provisions
relating to the termination of the agreement on commercial representation and
the license agreements contained in the Law on Contracts and Torts. Only by
applying the above rules, in the current circumstances, with the existence of a
legal vacuum, all doubts about the regular termination and cancellation of the
franchise agreement will be removed.
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JAp Cmpaxurea /J]. Musskosuh,

Jloyenm,

IIpasHu pakynamem YHusepsumema y [IpuwmuHu,
ca ceduwmenm y Kocosckoj Mumposuyu

IIPECTAHAK YITOBOPA O ®PAHIIIU3HHIY Y CBET/IY
IIO3UTHBHOI' 3AKOHO/IABCTBA PEIIYB/IHKE CPBHJE

Ancmpakm

Illompe6a kanumasa 3a oceajareM HOBUX MPHCUWMA KPO3 MUHUMAJIHA
UH8ecmMuyuoHa Modice ce hocmuhu nymem paHwuszuHza Kao cneyug@uyuHoz
UHBECMUYUOHO2 Memodd y2080pHO2 hoc108ara. Kopuwherse Memoda ycnewHoz
noc/108arba, CMarbeHU UHBECMUYUOHU pU3UyU U dymoHOMUjd Y NOCA08AMY CY
jedaH 00 K/byYHUX pa3/io2a 3a hpucmyndarbe GpaHWusuHe Mpexcu 00 cmpaHe
nomeHyujaaHoz npumaoya ¢pavwuse. Y ckaady ca odcycmeom 3aKOHCKe
peayaamuse y Peny6auyu Cpbuju, Ha y2o8op 0 hpaHwuzuHay npumersyjy ce odpedbe
3akoHa o obuzayuoHum odHocuma. Odpedbe 3akoHa o 06U2AYUOHUM 0OHOCUMA
KojuMma ce pezy/iulie npeCmaHak y2080pd 0 mp2o8UHCKOM 3ACMYNHUWMBY U y2080pa
0 JIUYEHYU MO2y AHA102HO NPUMEHUMU HA NPECMAHaK y2080pa 0 GpaHWU3UHEY.

KmyuHe peuu: y2060p o ppaHwusuHzy, ppaHwusa, npecmaHak y208opa, pedosaH
npecmaHax, omkas, 3akoH 0 06AU2aYUOHUM 0OHOCUMA.

330



., INPETJMIEAHU HAYYHHU PALL
Apazosey6 Toduh, doi:10.5937/zrpfni1879331T
Hay‘iHU casemHuk

Hucmumym 3a mehyHapodHy noaumuky u npuspedy, beoepad
UDK: 341.24:502.1(497.11)
Pad npumsen: 16.10.2018.
Pad npuxseahen: 23.11.2018.

CTATYC PEN1IYB/IHKE CPBHJE Y CABPEMEHHM
MEBYHAPO/JHHUM YTOBOPHUMA Y ObJIACTH
KHBOTHE CPE/JHHE H YCTABH (1974-2006)"

Ancmpakm: Y ygodHom desy pada ce ykasyje Ha nopacm 3Hauaja
MehyHapodHUX y2080pa y 061acmu Hu8omHe cpeduHe, Kao U Ha HUX08
3Hauaj 3a Penyb6auxy Cp6ujy (PC). Y yenmpasnom desy pada ce cazsedasa
cmamyc PC y mehyHapoOHuMm y2o80opuma y obaacmu HcugomHe cpeduHe.
0OdsojeHo ce daje npukaz yaancmaay mehyHapodHUM y2080puUMa npe u noc.e
2006. 200uHe (doHowere HOBO2 ycmasa U cCmuyarbe camocma/aHocmu).
AHaausupajy ce uycmasHe u 3akoHcke 0dped6e 00 3Ha4aja 3a pezyaucaroe
nuUMarba 3aK/byHU8arsd U U3spuasarea MehyHapooHux y2080pay nepuody
00 1974. 200uHe do daHac. Ykasyje ce u Ha ycmasHe odpedbe 00 3Hauaja 3a
JHcuU8OMHy cpeduHy. 3a 0CHO8Y aHA/IU3e Cy y3emu K/ayYHU MmehyHapodHu
yao8opu 2s106a.1H02 Kapakmepa (hpe ceeza OHU 4uju je deno3dumap
2eHepasHu cekpemap YH), 3amum pezuoHaHu mehyHapodHU yeosopu
3aKseyyeHu y okeupy ExoHomcke komucuje YH 3a Eepony (YHELE), kao
u cybpeauoHa/Hu MehyHapodHu yzosopu od 3Havaja 3a PC. /[laje ce u
npezsied MehyHapooOHUX y2080pda y 0b61acmu HugomHue cpeduHe y Kojuma
PC mpeHymHo Huje unaHuya. Y 3aKk/abyyuKy ce KoHcmamyje da je PC nocmaaa
usaaHuya desqa mehyHapodHux y2o8opa y 06aacmu HuU8omHe cpeduHe
no ocHO8Y CyKyecuje, UOKO je UHMeH3U8Upare akmugHOCmu Ha NAGHY
nomephusara K/yuHuUx MehyHapooHux y2o8opa yc.a1edu1o y nepuody HakoH
2006. 2o0uHe. 080 ce Modxce 8e3usamu U 3a OKOJIHOCMU HopMaJau3ayuje

" dtodic@ymail.com

" PaJi je peasii30BaH y OKBUPY Hay4HOT npojekTa: ,Cp6ujay caBpeMeHuM MehyHapojHUM
onHocuMa: CTpaTellKH NpaBLy pa3Boja U yuBpiihuBawa noJsoxaja Cpouje y MehyHapogHUM
WHTerpaTUBHUM NPOLeCUMa — CIO/bHONOJUTHUYKH, MehyHapoAHU eKOHOMCKH, NPaBHU U
6e36eHOCHU acnieKTH” (6poj 179029), koju pruHaHCHpa MUHUCTApCTBO NPOCBETE U HAYKe
Bnage Peny6sinike Cp6uje, 3a nepuos 2011-2017. roguHe.
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MehyHapodHoe nosoxcaja PC (Hakon mehyHapodHe uzoaayuje y nocn1edroj
deyeHuju XX eeka), kao u 3a houemak npoyeca EY unmezpayuja PC.

KreyuHe peuu: mehyHapodHu y2o8opu, sxcugomHa cpeduHa, nomsphusarse
MehyHapoOHux y2o8opd, 2106a1HU MehyHaApOOHU y2080puU, pe2uoHAAHU
MehyHapodHu yeosopu, Penybauka Cp6uja, COP Jyeocaasuja, CP Jyzocaasuja,
cykyecuja, EY unmezpayuje.

1. IlopacT 3Ha4yaja v 6poja MehyHapoaHUX yroBopa
y 06J1aCTH )KUBOTHE CpeJUHe U YCTAaBU

MHTeH3UBHpake aKTUBHOCTH Y 06JIaCTU )KUBOTHE CpeJJUHE O] CeZlaM/ieCeTUX
roguHa XX Beka KOMHIMJMpaAJO je ca mopacToM 6poja MehyHapoaHHX
yroBopa HapoO4YMTO TOKOM MocJefme JBe neineHuje XX Beka.! [loceGan
NO/CTULAj aKTUBHOCTUMaA Y 06J1aCTH )KMBOTHE CpPeJIUHe yCJIeAMO je Ha Tajlacy
aKTUBHOCTH KoOje Cy IpeTxoAuje oJipkaBawy CTOKX0oJMCKe KOHpepeHLUje
(1972), onHoOCHO, ABaieceT rofiiHa KacHUje, U Puo koHdpepeH1Mje 0 ®KUBOTHO]
CpeJuHH U OZp>KUBOM pas3Bojy (1992).2 UHTeH3uBHe aKTHBHOCTH, IOCEGHO Y
OKBHPY MHCTUTYLHja U3 cucTeMa Y H, HacTaB/beHe cy U kacHuje (Toauh, 2018a:
117). Y TeopujcKo-MeTOAOJIOMKHUM paclipaBaMa nocBeheHuM caBpeMeHUM
aKTUBHOCTHMa y 06J1aCTH )XMBOTHE CpeJiiHe U NOKyllajuMa MehyHapo Ho-
MpaBHOT pery/jvcama MojeJUHUX MUTaka MOCTOoje PA3JIUUYUTU IPUCTYIIU.
W3rsesia a 61 ce MOTJIO TBPJUTH /1A je T3B. UHTErpaIHU IPUCTYII ca eJleMeHTUMaA
Teopuje O P>KUBOT pa3Boja MONPHUMUO KapaKTepUCTUKE U 3HA4a]j ONLITEr OKBUPA
(Nilssona, Perssona, 2017). Ha Taj Ha4MH ce U CTawkbe Yy 0BOj 06J1aCTH YECTO
TyMauu y CEeHI|U Pa3JIMUUTHUX JUJIeMa YMja je 0CHOBAa eKOHOMCKOT KapaKTepa
(MojameBuh, 2009). [lutame HejeAHAKOCTHU Y MeDYHAPOJHUM OJHOCHMA U
MoBe3uBalke OBOI MUTamka ca paclpaBaMa o o6e3behuBamwy npaBegHOT
NPUCTYIla pecypcuMa y JUTepaTypH ce NI0Be3yjy ca IMPUM pacipaBama o
6e36e1HOCHUM M3a30BUMa. To je yTUIAJI0 U HA [T0ja4aHO HACTOjarbe JpKaBa
Jla TNojeJUHa NUTamwa ypejle MehyHapoJHHMM YroBopHMa. YNpaBJ/bakbe
3ajeJHUYKUM (TPaHULIOM NOJe/beHUM) NPUPOJHUM peCYypPCcUMa, KaKBH CY,

1 3arpaduuku npukas BujeTH: https://www.eea.europa.eu/data-and-maps/figures/
environmental-agreements-since-1900 (11. 8. 2018). Ox kpaja XIX Beka 0 moyeTKa
cemamJieceTUX roguHa XX Beka peryjvcame noje JUHUX npobsemMa y 06J1aCTU )KUBOTHE
cpe/JiiHe eBOJIYHPAJIO je 0[] ,pECYPCHO OpHjeHTHCAHE IOTUTe" 10 TPUCTYIA KOjU MoApa3yMeBa
Bpe/lHOBak-€ 3alITUTE )KUBOTHE CpeJiHe y IUPEM CMHUCJY, OCHUM HeIloCpeJJHO eKOHOMCKe
kopuctHu (Duppuy, Vinuales, 2016: 3).

2 HapaBHoO, muTame pe3yJiTaTa Koju Cy OCTBapeHU U epUKACHOCTH L[eJIOT CUCTeMA YUy
OCHOBY YMHH aKTyeJiHA apXUTeKTypa MehyHapoaHUX yroBopa, y IUTEPATypPH Ce YeCTO
Y Ha pa3JIMYMTe HauKlHe 10BoAHU y nuTame (Jabbour, Keita-Ouane, Hunsberger, Sa'nchez-
Rodriguez, Gilruth, Patel, Singh, Levy, Schwarzer, 2012).
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HIIP. BOJHU PECYPCH, NOCTAJIO je MOoce6GHO 3HaYajaH NpeJMeT peryarcama
(Topguh, 3matuh, 2018). Y geny iutepaType Koja je nocseheHa MehyHapoJHUM
yroBopuMa y 06J1acTH >KMBOTHE CpeJIUHE PACIIPaBJbajy Ce U Apyra MUTarmka Kao
IITO Cy MMTakbe Pa3IMUUTUX YUHUIIALA KOjU yTHYY Ha ONlpe/ie/betbe ApKaBa Ja
MOCTaHy YJIaHUIle HEKOT Me))yHapoJHOT yroBopa, NUTamke HAYWHA peryancama
ofiHOCca u3Mehy MehyHapoAHOT U YHYTpalllkber NpaBa, NUTakbe JUHAMHUKE
npeysuMama MehyHapogHO-TpaBHUX 00aBe3a, NpaBHE TEXHUKE U HAYHMHA
v3pakaBama IPUCTaHKa HAa 00Be3nBake MehyHapoHUM yropopuma (Baccini
and Johannes, 2014; Cairncross, 2004; Frank, 1999; Orsini, 2016; Recchia, 2002;
Roberts, 1996; Wagner, 2001), utza. /laHac ce ca myHO OCHOBAa TOBOPH O ,,CUCTEMY
MehyHaposHUX yroBopa KojH, Y 3aBUCHOCTH OJ] IPUMEHEHEe MeTO/[0JI0THje
Y KpUTepUjyMa, YMHHU 3Ha4yajaH 6poj MehyHapoHUX yroBopa pa3iMuUTOr
KapaKTepa U IpeiMeTa ypehruBama.’ MehyHapoHU yTrOBOPH Cy IOCTAJIH jeZiHA
0/1 Haj3HaYajHUjUX GOopMU MaHUpeCcTOBaa IU/beBa MehyHapoHe 3ajeiHULE
Y Ip’KaBa MojeINHAYHO ¥ 06JIaCTH )KUBOTHE CPEJIMHE.

PeJsleBaHTHOCT yCTaBHUX Ope/iOH 3a CTATyC y MehyHapoAHUM yroBopuMa
y 06J1aCTH KUBOTHE CpeJIMHe y JIMTepaTypH Ce, yIJIaBHOM, He o6pabhyje Ha
eKCIJIMIUTAaH Ha4yrH Beh 61 0BO NUTakle TPebasio MOCMaTPaTH Y KOHTEKCTY
HauyMHa KaKo ce ycTaBH opehyjy npema Mmeh)yHapoJHOM IpaBy U Meh)yHapoJHUM
yroBopuMa y neJJuHU. MehyTHM, y e Ta/bHUjOj pacpaBH 0 YyCTABHUM HOpMaMa
Tpe6aJsio 61 UMaTH y BUJY U oipei6e Koje ce 0JJHOCe Ha KUBOTHY CpeJUuHy* 1
caBpeMeHe TeH/IeHI[1je Y 0Boj 06/1acTu.’ [IpaBo Ha (3/1paBy) *KUBOTHY CPeAUHY
MoCTaje mpeJiMeT YCTAaBHOT peryJivcaiba y BehnHU caBpeMeHHUX YCTaBHUX
TekcToBa y cBeTy (Gellers, 2012), a KOHLENT JbyACKUX IpaBa ce 06GUYHO
pa3yMe Kao OKBUD KOju ce AUPEKTHO npenirhe ca cTalbeM })KUBOTHE CpeIUHE,
peliaBawmeM npob6seMa y oBoj o6Jiactu (Soveroski, 2007) u mehyHapogHUM
yTrOBOpHMaA Y 06J1aCTH )KUBOTHe cpeauHe (Shelton, 2002).

3 VYHEI-oB perucTap cajpxu nogartke o 272 mehyHaposHa yroBopa ¥ amaH/jMaHa Ha
yTOBOpE KOju Cy 3ak/bydeHH y nepuoay oz 1921. rogune no 2005. rogune (UNEP, 2005).
MebyTu™m, y HeKuUM 6a3aMa nojataka o MehyHapoJHUM yroBopuMa y 06J1aCTH )KUBOTHE
cpearHe 06yxBalieHO je HEKOJIMKO XHJbaia MehyHapoHUX YToBOpa.

4 Y paay he 6uTH yKa3aHO caMO Ha OHe yCTaBHe o/peibe Koje ce IUPEKTHO OiHOCe Ha
J)KMBOTHY cpeJuHy. Mako 61 caryiefiaBame U JJPyrUX pejleBaHTHUX oJipesiaba Moje JUHUX
YCTaBHUX JJOKyMeHaTa (0/ mocpeAHOT 3Ha4aja 3a NIpaBa y Be3U 3a XKUBOTHOM CPeITUHUM)
(/Innwuh, 2017: 216) fonpuHesO LeJOBUTHjeM pa3yMeBamky OCHOBHOT NUTama Koje ca
aHaJ/IM3upa, 360T OrpaHUYEHOCTH TPOCTOPA OBE HOPMeE 0CTajy BaH OKBHPa aHaJIHU3e.

5 Jeffords u Minkler HarnamaBajy 3Hauaj ycTaBHUX [paBa y 06J1aCcTH >KUBOTHE CpeJJUHE
Ca CTAaHOBHIITA pe3y/TaTa MOJUTHUKe y 06J1acTH :KUBOTHe cpeaurHe (Jeffords and Minkler,
2016), a Daly u May rosope o0 ,r7106aJTHOM KOHCTUTYIJUOHAJINU3MY " y 06J1aCTH )KUBOTHE
cpenuHe (Daly and May, 2015).
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Y pany ce faje npukas 4jaaHcTBa PCy pesieBaHTHUM MehyHapoAHKUM yroBopuma
Y OCHOBHUX KapaKTepUCTHUKA YCTAaBHOT (M 3aKOHCKOT) aMbUjeHTa 0/ 3Ha4yaja 3a
3aKJ/byYMBakb€ M U3BpLIABakhe MehyHapoJHUX yToBopa.® Y aHa/M3u je 06yxBaheH
nepuoj ox ynaHcta COP Jyrocaapuje (COP]) y MehyHapogHUM yroBopHMa /10
JlaHac. 3Havaj 0BOT BpeMeHCKOT epuo/a 61 TpebaJio carjejaBaTH y KOHTEKCTY
npoMeHa Koje cy ce forahasie y opraHu3anujy pKaBe U yCTAaBHUM U 3aKOHCKHUM
IpoMeHaMa o/ 3Hauaja 3a 0ZJHOC IpeMa MehyHapoJHUM YyTOBOpPUMa, IPOMeHa
y MehyHaposHoM mnoJioxkajy PC (M Ap»KaBHUX 3ajeJHUIIA ¥ YHjeM CacTaBy je
6uJ1a), Kao ¥ IpoMeHa y caBpeMeHoj Meh)yHapo/iHOj NOJUTHUILM U IPaBY XKUBOTHE
cpenuHe.” 3a OCHOBY aHaJIM3e Ce Y3UMajy MehyHapo/JHU yroBopHu y 06JacTu
’)KMBOTHE CpeJlMHe KOjU Cy Kao TaKBU KaTeroOpHuCaHHU OJ CTPaHe HaAJIeXKHUX
MehyHapoaHux opraHusalmja, a npe csera YH.® Hajsehu 6poj mehyHapoguux
MyJITHUJIaTepaJHUX yroBopa I7106aHOT KapaKTepay 06J1aCTH *KUBOTHE CpeJiiHe
3aKJ/byueH je Y3 aKTUBHO yuellhe UM PAa3JIUYUTY NOAPUIKY UHCTUTYLUja U3
cuctema YH. OnBojeHo ce pasmaTpa uiaHcTBo PC y MehyHapojHUM yroBopruMa
r06aJ/IHOT KapakTepa (KOoju Cy YHUBEP3aJIHOT 4JIaHCTBA UJIM OTBOPEHHU 3a
YHHUBEpP3aJIHO 4YJIAHCTBO), M peruoHajJHUM MehyHapoJAHUM yroBopuma
3aK/by4yeHUM y okBUpy ExoHomcke komucuje YH 3a EBpony (YHEIE)® kao u
JIPyTYMM pervoHaJHUM U CyOperuoHaJHUM yroBOpPUMa O/ HENOCpeAHOT 3Havaja
3a PC.

6 Ilopepn Tora, 3a 3aK/by4MBake U U3BpIlIaBalbe MehyHapoJHUX yroBopa pesieBaHTHO je
BUIlLle Iponucay obsactu fp>kaBHe ynpase (Toguh, 20186), asin 0 ibiMa 360T OrpaHUYeHOT
npocTtopa, oBzie Hehe 6uTH roBopa. Takohe, ¥ pa3Boj U TPEHYTHO CTakbe Nponucay 06J1acTu
»xuBoTHe cpeauHe (Toguh, 2017) moke 6UTH 0/ 3HAUAja 32 I10jeJMHA TUTAKbA KOja peryIuIy
MehyHapoaHu yroBopu. OfHOC YHY Tpallber 1 MehyHapoAHOT paBa 3acayXKyje mocebHy
aHa/Iu3sy.

7 Y AeTasbHUjOj pacnpaBy 6M UMaJIO CMUCJIA TOCEGHO Pa3MOTPUTH IIPOMEHeE y MOJIUTUIU
Y IpaBy )KUBOTHe cpefrHe y EBponickoj yauju (EY), c 063upoM Ha ysory u 3Hauaj koju EY
MMa y caBpeMeHOj MOJIMTHUIIN U TPaBy )KUBOTHe cpeuHe U npouec EY unrterpanuja PC.

8 Mucuu ce nHanorsaB/be XXVII oBor peructpa. Mnak, 3a PC Heku MehyHapoJHU yroBopH ca
OBOT CIKCKa, 360T CBOT PErMOHAJHOT KapaKTepa (KOju ce He 0JJHOCH Ha eBPOIICKH PETrHOH),
HUCy pesieBaHTHU. OBJie ce He y/1a3u y Noce6GHY pacnpaBy 0 METO/0JIOLIKUM AujeMaMa Koje
Cy [IOBe3aHe ca pas/IMYMTHUM IPUCTyNUMa y AedHUHHUCAY NojMa ,MehyHapoJHU yroBOpHU
y 06J1acTu KUBOTHe cpeguHe”. OHO je, HA pPa3/IMUMTE HAUYMHE, IOBE3aHO Ca MUTakheM
KpuTepujyMma 3a JepruHUCAb€e T0jMOBA )XUBOTHA CPeJJUHA, HAJ[JIEXKHOCTHU MOje TUHUX
opraHa Y TeJsia MehyHapoJHOT ¥ HallMOHAJIHOT KapaKTepa, UTA. 3060r Tora 64 y LUpoj
aHaJIM31, CBAaKaKo, Tpe6aJsio y3eTH y 063Up U Jleo MehyHapoAHUX yroBopa KOjU HUCY Be3aHU
3a noryiaBsbe XXVII us peructpa YH (https://treaties.un.org/pages/ParticipationStatus.
aspx?clang=_en, 7. aBryct 2018), kao o cy norsassbe XXI - mpaBo Mopa, norjassbe [V -
Jby/iCKA IIPABa, UTA.

9 https://www.unece.org/env/treaties/welcome.html, 11. aBrycTt 2018.
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2. YnaHcTBO y MehyHapoaHuM yroBopuma npe 2006. roguHe

Y npBOM BpeMeHCKOM MepUoJy Koju ce aHajausupa (on yctaBa us 1974.
roJiiHe 710 AOoHOIIEewka caja Baxkeher ycraBa PC 2006. roguHe), ofHOC MpeMa
MehyHapoAHUM yroBopuMa ycJI0BJ/bEH je, U3Mehy ocTasior, M YMbeHULOM Ja je
PC 6usa unanuna peiepaije, oIHOCHO /1A je 3aje/HO ca APYTUM peny6anKamMa
(maHac caMOCTaJIHUM Jip:KaBaMa) YHHUJIA APKaBY (UM JpXKaBHY 3aje JHULY) Y
cMucay MehyHapoaHor npaBa. Umajyhu Toy Buay, ynanctBo PCy MmehyHapogHUM
yroBopuMa npe 2006. rogjuHe UMa CMHUCJa pa3MaTpaTU Kpo3 /iBa 0JiBOjeHa
nepuoa. [lopacT 3Havaja MehyHapoJHUX yToBOpa y 06/1aCTH )KUBOTHE CpeiuHe
Y jaya uJieHTUPuKaLuuja npobsemMay 06/1aCcTH )KMBOTHe CpeIMHe Kao peJMeTa
HHTepecoBakba y MehyHapoHOj 3aje IHULU KOjU CY YCJIeUJIH O/ CelaM/eCeTUX
roavHa XX BeKa Ha U3BeCTaH HAYMH KOMHLIUM/IUPajy ca yCTaBHUM IpOMeHaMa.
YcraBu COPJ u Conujanuctudke Peny6auke Cpbuje (CPC) us 1974. rogune opzie
ce y3MMajy Kao noyeTak npBe ¢pase Koja Tpaje J10 AoHouewma Yctasa PC us 1990.
roauHe. [lepuoj sio moHolIewa cajja Baxkeher yctasa (2006) yauma ce Kao pyTru
BpeMeHCKHU nepuos oBe ¢pase. OBoMe 6U Tpebasio 0AaTHU U YNHEHULLY Jia Ce Y
OBAKBY [TepUO/IU3allHjy He yKJIaNa YUbeHUIa [a je IYTH BpEMEHCKU epUuoJ y
NpUMeHU 610 3aKOH 0 3aK/byUHBakby U U3BpIllIaBamy MehyHapoJHUX yroBopa U3
1978.roaune!® (Toguh, 1997), kao u /ia je cajzia Baxkehu 3aKOH 0 3aK/byUHBatby
Y u3BpIlaBawy MehyHapoaHux yroBopa joHeT Tek 2013. rogune.!!

2.1. HopmamugHu okeup

2.1.1.Y npBoM nepuoay npae dpaze (o cegameceTux rogruHa XX Beka 1o Ycrasa
PC 13 1990.roauHe) ycTaBHU OKBUP 0JlHOCA IpeMa MehyHapoHUM yroBopuMa
npomnucat je oapexnoama YcraBa COPJ'2 u YcraBa CPC.'2 YcraB CDPJ (1974)
je mponucusao fa ,Penepanyja npeko caBesHUX opraHa’, usMehy ocraJior,
»paTudukyje u o6e3dehyje u3BpinaBamwe MehyHapoJHUX YyTOoBOpa, 06e36ehyje
n3BpliaBawke MehyHapoaHux o6aBe3a Couujanuctuuke PenepaTuBHe
Peny6uivike Jyrocaaswuje ..”'* Ocum Tora, patudukaiuja MehyHapogHUX

10 3akoH 0 3aKJby4YHMBaky U U3BpIlaBaby MehyHapogHUX yroBopa, Ca. aucm CPPJ,55/78,
47/89-YC]

11 3aKoH 0 3aK/by4YHMBay U U3BpIIaBawky MehyHapoaHux yrosopa, C4. eaacHuk PC, 32 /13.
OBje nsrsesa fia 64 ce MorJio pehu Jja NMTame N0CTOjaba 3aKOHA KOjU perysuile NuTamba
3aKJ/by4MBarba M U3BplLIaBawka MehyHapOAHHUX YyroBOpa HeMa 3Havaja 3a MU Takmbe cTaTyca
y MehyHaposHUM yroBopuMa y 06J1acTH >KMBOTHe CpeiMHE, HaKo OM OBO IIUTaHe MOTJIO
Jla 6yzie moceGHO Pa3MOTpPEHO.

12 YcraB COPJ, Ca. aucm COPJ, 9/74
13 VYcraB CPC, Ca. enacHuk CPC, 8/74
14 Yn. 281 YcraBa COPJ. (Buzetu u Y. 283, 285, 286, 288, 290).
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yroBopa 6uJa je U y HagJexxHocTy CaBe3Hor usBpurHor Beha.'® Ypehupatbe,
3alITHUTA U yHanpehuBatbe ,90BeKOBE CpeIMHE" KOjU CY 0/ UHTepeca 3a IeJy
3eMJby U MehyHapoHy 3ajeAHUIY GUJIO je MPOMUCAHO Kao ,MPaBO U AYKHOCT
begepanuje”t®

YcraBom Counujanuctudke Peny6snke Cpouje (CPC) 6uso je npenBuheHo
Ja CkynmtuHa CPC ,pasMaTpa nuTama U3 06J1aCTH CIIOJbHE MOJIUTUKE U
MebyHapoaHUX oJlHOCA U /laje carylaCHOCT Ha 3aKJ/byuHlBalbe MehyHapoJHUX
yroBopa y caydajeBuma npeasuhenum YcraBom COPJ.“V (ayT. moj). Kao u
YcraB COPJ, YcraB CPC je cagpxaBao u oapedy o ,3alITUTH U YHanpehewy
yoBeKoBe cpeauHe“.'® YoBek MMa MmpaBo Ha 3/ipaBy ,’KUBOTHY CpeJUHY,” a
JpyIlITBeHa 3ajejHuIIa 06e36ehyje ycioBe 3a ocTBapuBatbe oBor npasa.'® CBako
Ko McKopuuihaBa 3eMJbULITE, BOAY UM ApyTra IpupoHa fo6pa y>KaH je ia To
YUHU Ha HAYMH KOjUM ce 06e36elyjy yCc/I0BHY 3a paJl M ’)KUBOT YOBEKA Y 3/1PaBOj
cpenuHu.?’ 3amTUTa U yHanpehrBambe YOBEKOBE CpeJiMHE Y HAJJIEXKHOCTH je
Peny6Jinke,?! MecHe 3ajejHuIIe,*? ONMIITHHE.?

2.1.2.Y npyrom nepuoay npse pase (o 1990. 1o 2006. roguHe) nuTame oJHOCA
npeMa MehyHapoAHHUM yroBoprMa 6110 je pery/iMcaHo ojipeabdama JiBa ycTaBHa
TEeKCTa JipKaBa y 4ydjeM cactaBy je 6usa PC (YcraBy CPJ?* u YcTaBHe noBeJbe
NpxaBHe 3ajeguuie CIT),% kao u oapeadama Yceras PC us 1990. roaune.? Ko
aHaJIM3e OKOJIHOCTHU Koje Cy IOoCTojaJie y OBOM IIepUO/Y, TopeJ; HOpMaTHUBHOT
OKBHpa, TpebaJsio 64 UMATH y BUZLY U CaHKIMje MehyHapo/jHe 3ajeJHULIE KOje Cy
6uJie 3aBesieHe NpoTUB CPJ U Koje cy TpajaJie CKOPO LieJly ocaeAby AeLeHUjy
npoIlsior Beka. To je 3HaUUJI0 U CKOPO NOTIYHU peKu MehyHapoaHe capaimbe
y 06J1aCTH XKUBOTHE CpeJihHeE.

15 Y. 347, Tau. 8 YctaBa COP]. Pagu ce o oHuM MehyHapoJHUM yroBopuma ,udje
paTtuduKoBamwe He cnaja y HaaaexxHocT CkynutuHe COPJ.“

16 Yua. 281, cTaB 1, Tay. 10 YcTaBa COPJ.

17 Yn.317,cT. 1, Tau. 4 YcraBa CPC.

18 Yu.1.89 YcraBa CPC.

19 Y. 215 YcraBa CPC. YcTaB oBJle KOpUCTH U3pa3s ,)KUBOTHA CpeIMHA", a HE ,40BEKOBa
cpeauHa.”

20 Yun. 216, cT. 1 YcTaBa CPC.

21 Yn.299,cT. 1, Tav. 3 YcraBa CPC.

22 Yn.130,cT. 2 YcTaBa CPC.

23 Yn.273,cT. 2, Ta4. 6 YcraBa CPC.

24 Ycras CPJ. Ca. aucm CPJ, 1/92.

25 YcraBHa noBeJsba [lpxkaBHe 3ajeguune CUT, Ca. aucm CHI,1/03
26 Ycras PC, Ca. enacHuk PC,1/90
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a) Ycras CPJ] (1992) je npeaBubao ga CaBe3Ha CKyNUITHHA, U3MeDy OCTAJIOr,
,I0TBphyje mebyHaponHe yrosope u3 HajgnexHocTu CaBe3He Peny6unke
JyrocnaBuje“.?” [lutamwe MecTa Koje MehyHapoAHH YyTOBOPH MMa]jy Y TPAaBHOM
CUCTEeMy peryJucaHo je 4jaHoM 16 YcTtaBa Tako 1ITO je npeaBubeHo Ja cy
»,MeDhyHapoHU YyTOBOPH KOjU Cy NOTBphHeH!U U 06jaB/beHH Y CKJIA/ly Ca yCTaBOM U
onutenpruxBaheHa npaBuJa MehyHapoAHOT [TpaBa CaCTaBHHU /Ie0 YHY TpaLIber
IpaBHOT nopeTkKa.” Y noryieay ,>)KMBOTHe cpeJjlHe" YcTaB NpoIUCHje IpaBo
yoBeKa Ha ,3/IpaBy *KUBOTHY CpeIUHY U 6JIarOBPEMEHO 00aBeIlTABabe O theHOM
cTamy."*® PasrpaHuyere HA/IJIEXKHOCTH YYUHEHO je TAKO IITO je MPONKUCaHO Ja
cyy HagnexHocTu CPJ, usmeby octasor, 1, 0CHOBe 3alITUTE )KUBOTHE CpeIUHE
... O]l UHTepeca 3a 1ieJ1y 3eMJby. %’

6) YctaBHa nmoBesba /lpkaBHe 3ajeaHune CLUI' (2003) je nponucuBazia ga
CxkynuwtuHa Cp6uje u LjpHe ['ope fjoHOCH 3aKOHE U ApYTe aKTe 0, u3Mehy ocTaJior,
»pPaTUPUKOBay MehyHapoJHUX yroBopa u criopa3dyma Cpouje u LipHe l'ope.“3°
HcToBpeMeHo, YcTaBHA NOBeJba je NPONUCHUBaJa NPUMAT paTUPHUKOBAHUX
MehyHapoZHUX yroBopa v onuitenpuxpaheHux npaBusia MehyHapoJHOT IpaBa
,Haj npaBoMm Cp6uje u lipHe F'ope ¥ npaBoM Jp>kaBa diaHuna.* JJokymMeHT
HHUje cajip>kaBao nocebHe oJipeibe 0 ,)KUBOTHOj CpeAUHU".

B) [Ipema oxpenbama Ycraa PC (1990) HapoaHa ckynimTuHa ,paTUPUKYje
MebyHapoaHe yrosope.“*? UcToBpeMeHo, usiaH 135 YcraBa PC je nponucuBao
na he ce ,nmpaBa u Ay»XKHOCTH Koje Peny6sinka Cp6uja, Koja je y cacTaBy
Conujanuctuuke PesepaTuBHe Peny6.iMKe JyrocjaaByje, vMa [10 OBOM YCTaBYy,
a KojU ce IpeMa CaBe3HOM yCTaBY OCTBapyjy v deAepanuju,” ocTBapuBaTu ,y
CKJIaZly ca caBe3HUM ycTaBoM.” MebhyTum, ,Kaj ce akTUMa opraHa ¢esepanuje
WJIM aKTHMa OpraHa Zipyre peny6JrKe, TPOTUBHO IPaBUMa U JyKHOCTUMA Koje
oHa uMa no YcraBy Conujanuctuuke ®PesepatuBHe Peny6inke Jyrocaasuje,
HapyliaBa paBHompaBHOCT Peny6suke Cpbuje Wad ce Ha APYyru HAYUH
yrpoxaBajy lbeHU UHTEepecH, a IpU ToOMe HUje ob6e36eheHa KoMneH3aluja,
peny6JMYKY OpraHU IOHOCE aKTe pajJiu 3allITUTe HHTepeca Peny6sinke Cpouje.”
YcTaB rapaHTyje npaBo YOBeKa Ha ,3/ipaBy *KUBOTHY CpPeJUHY", Y3 AYXKHOCT

27 Yn.78, Tau. 4 Ycrasa CPJ.

28 Yu.52 Ycrasa CPJ.

29 Yn.77 cT. 1, Tay. 4 Ycrasa CPJ.
30 Yu1.19 YcraBHe noBeJsbe CIT.
31 Yn.16 YctraBHe noBeJsbe CLT.
32 Y. 73, tau.l YcraBa PC.
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»,CBaKor” ma ,IITUTHU W yHanpehyje >kuBoTHY cpenuny.*® [Iponucyje ce u
Ha/yiexXHOCT Peny6uinke (3a ,CUCTEM 3alTUTE U YHanpehUBama )KUBOTHE
cpeauHe”),’* ayToHOMHE MoKpajuHe’® u onmTuHe.°

2.2.MebyHapo/jHY yroBOpH y KojuMa je PC perysncaJja nuTamwe 4JaHCTBA IIpe
2006. roguHe

CraTtyc PCy mehyHapoHuM yroBopuma y nepuoay o 2006. roguHe npeacTaBba
CTaTyc Jip>KaBay ydjeM cactaBy je PC 6usa y mepuoay npe pacnaza 6usiie COPJ,
opHOCHO y okBUpY CP JyrocsaBuje u [Ilp>xxaBHe 3ajegHune CHT.

2.2.1.Tno6asinu MehyHapoIHU YyroBOpH

CraTycy HeKoJIMKO MehyHapoJHUX yroBopa rJ106aJIHOT KapaKTepa peryJjaucaH
je myTeM cykLecHje. Y TOM CMUCJY, Y Aeay MehyHapoJHUX YToBOpa Koju ce
O0JlHOCe Ha KJIMMaTCKe IpOMeHe Y 3alUTUTY 030HCKOr oMoTa4da PC je yianuna
Beyke KOHBeHIIMje 0 3alITUTH 030HCKOT OMOTa4a,*” MOHTpeaJsICKOT MPOTOKO.JIa
0 cyICTaHLaMa Koje ouitehyjy 030HCKM oMOTay U AMaHAMaHa Ha MOHTpeasicku
NPOTOKOJI O CyNCTaHIaMa Koje omtehyjy o3oHCKH oMoTay.*® Cp6uja je usiaH u
OxkBupHe KoHBeHIHje YH o mpomenu kiume.** Y o61actu 6uogusepauTteTta PCje
yjnaHuna KonBeHnuje o 6uostommkoj pasHoBpcHocTu*® u KaprareHa npoTokoJia
0 6MO0JI0IIKO] 3aITUTH Y3 KOHBEHIUjy 0 GUOJIOIIKOj pa3HOBPCHOCTH, Ca

33 Y. 31 YcraBa PC.

34 Yn.72,tau.T YcraBa PC.
35 Yu.109, Tau. b YcraBa PC.
36 Yu. 113, Tau.E YcraBa PC.

37 3akoH o paTuduKanuju beuke KOHBEHIIMje 0 3alITUTH 030HCKOT OMOTA4a, Ca IpUJI03UMa
[ull, Ca. aucm COP] - MehyHapodwu yzoeopu, 1/90

38 3axkoH o paTuduKanuju MoHTpeasICKOT MPOTOKOJIA O CyNcTaHLiaMa Koje omrtehyjy
030HCKU oMoTay, Ca. aucm COPJ - MehyHapodHu yzoeopu, 16 /90, Ca. aucm CLT - MehyHapodHu
yeosopu, 24/04 - np. 3aKOH

39 3axoH o noTBphuBamy OKBHpPHE KOHBeHIH]je YjeAHbeHUX Hallkja 0 IPOMeHH KJIUMe,
ca aHekcuMa, Ca. aucm CPJ] - MehyHnapodHu yzoeopu, 2/97

40 3akoH o noTBphuBamwy KoHBeHIHje 0 GUOJIOLIKOj pa3HOBPCHOCTH, Ca. aucm CPJ -
MehyHnapodHnu yzoeopu, 1/01

338



A. Toguh| cTp. 331-350

a"ekcuma.*! Takobe, PC je unanuna u KouBeHnuje o MehyHapogHom mpomMeTy
yTpOXXeHUX BpCTa AuBsbe dpayHe u ¢uope.*? IllTo ce Tuye MmehyHapoguux
yroBopa KOoju ce 0JJHOCe Ha ynpaBJ/bakbe oTnajoM, PC je unanuna basescke
KoHBeHLIMje 0 KOHTPOJIM NPEKOTrPAaHUYHOT KpeTama ONacHOT OTHazja U o
HErOBOM OJ[j1aramy.*

2.2.2. Peruonannu MmehyHapoaHu yropopu (YHELE)

MebhyHapoaHU YTOBOPH y 06JIaCTH KUBOTHE CpeJHHE 3aK/byYeHU y OKBUPY
aktuBHocTu YHELE npescTaB/bajy Haj3Ha4YajHUjHU leo rpynalyje peruoHaJHUX
yroBopa. [Io ocHoBy cykiecuje PC je unanuia KoHBeHIUje 0 MIpeKOrpaHUYHOM
3arahuBamy Ba3/yxa Ha BEJUKHM yJa/beHOCTUMAa** M MPBOr MPOTOKOJIA —
[IpoTokos o ayropoyHoM ¢uHaHcupamy [Iporpama capajmwe 3a npahemwe
Y NpoleHy peKorpaHUYHOr npeHoca 3arabyjyhux maTepuja y Ba3ayxy Ha
BeJidKe ga/buHe y EBponu (EMEID).*

2.2.3. Octa/si1 perdoHaJiH{, CyOperuoHajHU U 6uaaTepaJHd MehyHapogHU
yroeopu

Kaza ce paau o peruoHaiHUM /cy6peruoHaaHUM MehyHapogHUM yTrOBOPHUMA,
PC je 4yaHMLla U HEKOJIMKO JPyTrUX MehyHApOJHUX YroBOpa. Y HEKUM OJf lbUX
ysaHcTBO je uMaJsia COPJ. To cy: KonBeHuuja o 3amtutu CpesoleMHOT Mopa
ofi 3arahuBama,*® ca HEKOJIMKO MPOTOKOJIA PATUPUKOBAHUX UJIM 3ajeJJHO ca

41 3akoH o patudukanuju KaprareHa npoTokoJia o 61U0JI0LIKOj 3alUTUTH Y3 KOHBEHIIH]Y
0 6M0JIOLIKOj pa3HOBPCHOCTH, C. aucm CLTI" - MehyHapodHu yz2oeopu, 16/05

42 3akoH o notBphuBamwy KoHBeHI1IMje 0 MehyHapoJHOM NPOMETY YIPOKEHUX BPCTA JUB/bE
dayHe u duope, Ca. aucm CPJ] - MehyHapodHu yzosopu, 11/01

43 3akoH o noTBphuBamwy basesicke KOHBeHIHje 0 KOHTPOJIU IPEKOrPAaHUYHOT KpeTamba
OTAaCHUX OTINA/ia U BbUXOBOM ojs1aramy, Ca. aucm CPJ - MehyHapooduu yzoeopu, 2/99

44 3akoH o patudukanuju KonBeHiuje o npekorpaHuyHoM 3arahuBarby Ba3/yxa Ha
BEJIMKUM yZa/beHOoCTUMa, Ca. aucm CPP] - MehynapooHu yeoeopu, 11/86

45 3akoH o patudukanuju [lpoTokosa y3 KoHBEHIUjy 0 MpeKOrpaHUYHOM 3arahuBamwy
Ba3/lyxa Ha BeJIMKe Ja/buHe U3 1979. roguHe, o JyropoyHoM duHaHcupawy [Iporpama
capajme 3a npahemwe U NporeHy NpeKorpaHUYHOT IpeHoca 3arabyjyhux matepuja y
Ba3AyXy Ha BeJiuke gasbuHe y EBponu (EMEP), Ca. aucm COP] - MehynapodHu yzosopu, 2 /87

46 3akoH o patudukanuju KouBeHnuuje o samtutu CpelozeMHOr Mopa o 3arabuBama,
[IpoTokoJsa o cipeyaBawy 3arabuBamwa Cpejo3eMHOr Mopa ycJie/| NoTanamwa OTIaJHUX U
Jpyrux MaTepuja ca 6poJoBa U Ba3jyxoIaosa U [IpoTokoJa o capaZilbu y 60p6u NpOTUB
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KonBeHuujom niu kacHuje,*” kao u Criopasyma o 3alITUTH Boa peke Tuce u
IbeHUX MPUTOKa o 3arahuBama.*® Jegan 6poj bUX je MOTBphHeH y KacHUjeM
nepuoy (KonBeH1Mja 0 capa/iiby 3a 3alITUTY U OJP>KUBO Kopullhewe peke
JyHas,** OkBUpHU crnopa3yM 3a cauB peke CaBe u [I[pOTOKOJ 0 pexxuMy
nsoBu6e.”’ Y ey Koju ce ofHOCH Ha 6uiaTepaJsiHe copa3yMe CP JyrociaBuja
je 1996. roaune noTBpAuaa CnopasyMm ca Pyckom @esiepaiujom o capaibu y
06J1acTH 3alITHUTE U yHanpehewa :KUBOTHe cpeanHe.!

3. YsaHcTBO y MehyHapoaHUM yroBopuma HakoH 2006. roguHe

3.1. HopmamueHu okeup

[InTame ogHOCA IpeMa MehyHapoAHUM YTOBOPUMA PeryJIMCaHo je ofpeabdbamMa
YcraBa PC (2006)°% Tako LITO je MPOMKCAHO fia Cy ,,oniiTenpuxpaheHa npasusa
MehyHapoZHOT IpaBa U noTBpheHH MehyHapoHU YyrOBOpPU cacTaBHU [0
npaBHor nopeTka Peny6Jirike Cp6uje U HeocpeZHO ce MPUMemy|y," Kao U Ja
,A0TBpheHn MehyHapoHU yroBOpU MOpajy 6UTH y CKJIaAy ¢ YcTaBoM.“S® YcTaB

3arahuBamwa Cpejjo3eMHOT MOpa HAQTOM U IPYTUM LITETHUM MaTepyjaMay ciay4dajy yaeca,
Ca. aucm COPJ - Mehynapoodnu yzosopu, 12/77

47 3axoH o patudukanuju [IpoTokosa o noce6Ho 3amtTruheHuM noApyyjuma Cpej03eMHOT
Mopa, Ca. aucm CPP] - MehynapodHu yzoeopu, 9/85; 3akoH o patudukanuju [Ipotokosa o
3amwTuTH Cpejjo3eMHOr Mopa o/ 3arahuBama U U3BOpHMa ca KonHa ca aHekcuMa [, [T u 111,
Ca. aucm CPP] - MehyHapoodHu yzoeopu, 1/90

48 3akoH o patudukanuju Cnopasyma o 3alUTUTH BoJja peke THce U lbeHUX IPUTOKA O/
3arabuBama, C1. aucm CPP] - MehyHapooHu yzoeopu, 1/90

49 3akoH o noTBphuBamwy KoHBeHLMje 0 capaibU 3a 3alUTUTY U OJP>KUBO KopUlllhewe
peke [lyHas, Ca. aucm CP] - MehyHapodHu yzosopu, 2/03

50 3axoH o patudukanuju OKBUpHOTI criopa3yMa o cauBy peke CaBe, [I[poToko.1a 0 pexxumy
noBu6e y3 OKBUPHU criopasyM o cuBy peke CaBe u Copa3yma o usMeHama OKBUPHOT
criopasyM o cauBy peke CaBe u [IpoTokoJia 0 pexxuMy nioBu6e y3 OKBUPHU Criopa3yM
o ciuBy peke Case, Ca. iucm CLT - MehyHnapodHu yzoeopu, 12/04 OBome Tpeba foAaTH U
HEKOJIMKO KaCHHje 3aK/byYeHUX IPOTOKO.JIa: 3aK0H o noTBphuBamwy [IpoToKoJ1a 0 3aIITHTH
oz nonsaBay3 OKBUPHHU cllopa3yM o cuBy peke CaBe, Ca. 2nacHuk PC - MehyHapodHu ye2osopu,
16/14; 3akoH o noTBphuBamwy [IpoTokosa 0 ynpaB/barky HaHOCOM Y3 OKBUPHU CIOpPa3yM
o cauBy peke CaBe. Ca. enacHuk PC - MehyHapooduu yzoeopu, 20/15; 3akoH o noTBphuBamy
[IpoTokoJia 0 cipeyaBamwy 3arahemwa Bojia NPOy3pOKOBAHOT MJIOBUL60M y3 OKBUPHHU
cnopa3syM o cauBy peke CaBe, Ca. eaacHuk PC - MehyHnapodHu yeosopu, 19/15

51 3akoH o noTBphuBamwy Crnopasyma ca Pyckom Pegepanujom o capajilby y 06J1aCTH
3alITUTe U yHanpehema KUBOTHe cpeauHe, Ca. aucm CPJ - MehyHapodHu yzoeopu, 6/96

52 ¥YcraB PC, Ca. enacHuk PC,98/2006

53 Yun. 16, cT. 2 BugeTu u Y. 194, cT. 4 u 5 YcraBa PC. 3a mupe o Moryhum ciaboctuma

npoueca noTBphuBamwa MmehyHapoaHux yropopa BuaeTu: Toauh, 2013. Takobhe, npeBubena
jenMoryhHoCT orpaH14YaBama, cJ1060/e Npely3e THULITBA", aKO je TO NOTpe6HO, U3Mehy ocTaJior,
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NpOIKCHje U IPaBO CBaKora Ha 3/JpaBy *KMBOTHY CPeJIMHY U Ha 6/1arOBpeMeHO U
MOTIYHO 06GaBeIITaBakbe O KeHOM CTamy,>* a Peny6uika Cp6uja u ay TOHOMHeE
MIOKpajuHe Cy OJITOBOPHMU 3a 3alITUTY *XUBOTHe cpefrHe. UcTOBpeMeHO, ,,CBaKo
je Ay>kaH Aa no6oJbllaBa X KUBOTHY cpenHy.>> HOpMaTUBHU OKBUP KOjU YHHU
HEeKY BPCTY OKOJIHOCTH OJ] 3Hadaja 3a 4IaHCTBO y MehyHapoJHUM yroBopyuMa y
OBOM MepHOAY YrHe U CrlopasyM o cTaGuIn3alUjUu U NPUIPYKUBaAY.”® 3a 0Baj
IepUOo/ je KapaKTepUCTHYHA U MHTEH3UBHA aKTUBHOCT Ha NJaHy pedopMe
CHCTeMa HOPMHU Y 06J1aCTH >KUBOTHE CpeJIMHE ca TPBOM I'PYIIOM IIPONKca Koju
Cy, C IMJbeM ycarjallaBaka ca nponucuma EY, ycBojenu 2004. ronvne.

3.2. MehyHnapodHu yzoeopu y kojuma je PC
nocmaja YyjaaHuya HakoH 2006. 2zoduHe

3.2.1. 'no6asaxu mehyHapodHu y2oeopu

Heku MehyHapoJHU yroBopu rJ06GaJHOTI KapakKTepa Cy AYyro 4yekajd Ha
notTBphuBame ox ctpaHe PC. TakaB je ciy4aj ca KoHBEHI[MjOM 0 O4yBamby
MUTPATOPHHUX BPCTA JUBJ/bUX }KUBOTHIbA, BoH, 1979,°” a Ha U3BECTaH HAYMH U
Cnopa3yMoM 0 04yBamwy ahprUUKO-eBP0a3UjCKUX MUTPATOPHUX ITULA BOJAEHUX
craHumTa ca AHvekcoMm 1 u AHekcom la (1996),°® CriopasymMoM 0 04yBaby
nonyJsaiuja caenux Mmuiiesa y EBponu (1991),%° kao u ca KjoTo npoTokosioMm
y3 OkBupHY KoHBeH1ujy YH o npomenu kaume (1997).6° ¥ oBoM nepuony cy
noTBphenu u PotepgamMmcka KoHBeHIIMja 0 MOCTYNKY AaBaka CarJiaCHOCTH
Ha OCHOBY NpPeTXOJHOI 0O0aBellTewa 3a oJjpeheHe omnacHe xeMUKaJuje U

Y paJid 3alITUTE )KUBOTHE Cpe/iHe. 3aKOHOM Ce MOTY OIPaHUYHTH U 06/ 1M1 Kopulthemwa
3eMJBHILTA U PACIIOJIOTaH-a BbUMe.

54 Yn.74,ct.1Ycrasa PC.
55 Yu. 74, ct. 3 YcraBa PC.

56 3akoH o noTBphuBamwy CnopasyMa o cTabuarsaluju U NPpUAPYKUBay U3Mehy
EBponckux 3ajeHULA U BbeHUX Ap>KaBa YJaHULA, ca jeiHe cTpaHe, U Peny6siuke Cpbuje,
ca apyre ctpase, Ca. enacHuk PC - MehyHapodHu yzoeopu, 83/08

57 3akoH o noTBphrBamwy KoHBeHIM]je 0 04yBaky MUTPATOPHUX BPCTA AUB/BUX )KUBOTHbA,
Ca. enacHuk PC - MehynapodHu yzosopu, 102/07

58 3axoH o noTBphuBamy Ciopasyma o ouyBamwy appUIKO-eBPOa3UjCKUX MUTPATOPHUX
NTHI[A BOJIEHUX CTaHUIITa ca AHeKcoM 1 1 AHeKkcoM 1a, ¥ u3aMeweHU AHeKC 2 1 AHeKc 3,
KOju cy cacTaBHH Jleo Criopasyma, Ca. eaacHuk PC - MehynapodHu yzosopu, 13/18

59 3axoH o moTBphuBamy CropasyMa o ouyBamy Nnonysaluja cjenux Muuiea y EBponu
ca AmanamaHoM Cnopa3sywma, Ca. esacHuk PC — MehynapodHu yeoeopu, 13/18

60 3akoH o noTBphuBamy KjoTo npotokosays OkBupHy KoHBeHIU]y YjequbeHUX HallKja
0 npoMeHHU KJauMe, Ca. enacHuk PC - MehynapodHu yzoseopu, 88/07
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nectuiyae y MehyHapoHoj TproBuHu (1998),' kao u CTOKX0JIMCKa KOHBEHI[H]ja
0 AyroTpajHUM opraHcKkuM 3arahyjyhum cyncranmnama (2001).52 XoHrKoHIKa
MebhyHapo/Ha KOHBeHIMja O 06e36eJHOM M EKOJIOIIKHU [PUXBAT/bUBOM
penukanpamy 6ponosa (2009) noTBpheHa je AeBeT roJuHa HaKOH yCcBajama.’?
CsiunyHa je cuTyauuja u ca [IlpoTokosioMm U3 Haroje o npuctyny reHeTUUYKUM
pecypcuMa U NpaBeJiHOj U jeJHAKO] pacmoZie i KOPUCTH Koje IPOUCTUYY U3
HBbUX0BOT Kopulihemwa y3 KoHBeHIH]jy 0 6H0J101IKOj pa3HoBpcHOCTH (2010).54
TpuHaecT rojuHa je TpebaJsio aa ce peryaunie cratyc y KouBeHuuju YH
0 60p6bu NpoTHUB Ae3epTUPUKALMje Y 3eM/baMa Ca TEIIKOM CYUIOM U/UJU
neseptudukanujoM, noce6Ho y Appuiu (1994), cauuHo kao u y MehyHapoHoj
KOHBEHIIMjU O HaZA30py W yhnpaB/babkby OpOACKUM 6asaCTHHMM BoJaMa U
Taso3uma (2004).%° Tpu roguHe HaKOH yCBajarba NOTBpHeHU cy AMaHAMaHHU
Ha AHekc b KjoTo npoTokoJsia y3 OkBUpHY KOHBeHIIHjY Y H 0 mpoMenu kinme.’
3a npuxBaTtamwe Jloxa amaHMaHa Ha KjoTo mopoTkous (2012) Tpeb6aJio je neT
roanHa.’® [lapucku copa3yM o kauMu®’ je npuMep yroopay kojem je PC 6p3o
peryJjivcaJjia cBoj CTaTyc.

3.2.2. Pe2zuoHasHu mehyHapooHu y2080pu

HajsHaudajHuju pervoHasiHu MehyHapoJHU yroBopu y kojuma je PC cTeksa
4yjaHCcTBO HakoH 2006. roguHe cy 4eTUpHU MelyHapo/jHa yroBopa 3aK/by4yeHa

61 3akoH o moTBphuBamy PoTepramcke KoHBeHIUje 0 MOCTYNKY JlaBalba CarjacHOCTH
Ha OCHOBY NPETXO/HOT 0OaBelITemka 3a oipeheHe onacHe XeMHUKaJIkje U MeCTULUJE Y
MebhyHapo/JHOj TPrOBHMHH ca U3MeHaMa U JjonyHaMa, Ca. eaacHuk PC - MehyHapodHu yzoeopu,
38/09

62 3axoH o noTBphuBamy CTOKX0JIMCKe KOHBEHI[Hj€ 0 [yTOTPajHUM OpraHcKuM 3arahyjyhum
cyncranuama, Ca. esacHuk PC, 42/09

63 3akoH o noTBphHUBamy XOHTKOHIIKe MehyHapo/jHe KOHBeHIHje 0 6e36e/JHOM U eKOJIOIKHU
NpHUXBaT/bUBOM pelluKJAUpamy 6posoBa, Ca. eaacHuk PC - MehyHapodHu yzoeopu, 12/18

64 3akoH o nmoTBphuBamy [IpoTokosa U3 Haroje o npucTyny reHeTUYKHUM pecypcuma u
npaBeAHO] U jeJHAKO] paclo/ieI1 KOPUCTU Koje MPOUCTHUYY U3 BUXO0BOT Kopullhema y3
KonBeHI1Ujy 0 610./101IKOj pa3HOBPCHOCTH, (1. 2n1acHuk PC - MehyHapoodHu yzoeopu, 12/18

65 3akoHonoTBphuBamy KoHBeHIMje YjejubeHUX HalLjWja 0 60p6U NPOTHUB Ae3epTUduKanuje
y 3eMJbaMa ca TELIKOM CyLIOM U/uju Ae3epTUudukanujom, nocebHo y Appunu, Ca. esaacHuk
PC - MehyHapodHu yzosopu, 102 /07

66 3akoH o moTBphrBamwy MehyHapoiHe KOHBEHLIH]je 0 HAZ[30PY U yIpaB/bakby 6POACKUM
6aJlacTHUM BoZlaMa U Tasno3uma, Ca. eaaciuk PC - Mehynapoowu yzoeopu, 5/18

67 3axon o moTBphuBamy aMmanaMaHa Ha AHekc b KjoTo npoTokosia y3 OKBUPHY KOHBEHIIU)Y
YH o npomenu kaume, Ca. eaacHuk PC - MehynapodHu yzoeopu, 38/09

68 3akoH o noTBphuBamwy Joxa amangmaHa Ha KjoTo npoTokos1 y3 OKBUPHY KOHBEHLU]Y
YjeaumeHUX HaLlMja 0 IPOMeHH KauMe, Ca. eaacHuk PC - MehyHapooHu yzoeopu, 2/17

69 3akoH o noTBphuBamwy Cnopasyma us [lapusa, Ca. 2aachuk PC - MehyHapooHu yzoeopu, 4/17
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y okBupy YHELE. To cy: KoHBeHIIMja 0 IpoOLjeHU YTHIIaja HA YKUBOTHY CpeJJUHY
y IpeKorpaHUYHOM KoHTeKcTy, Ecro, 1991, KoHBeHIIMja 0 JJOCTYIIHOCTH
vHpopManyja, yyeuhy jaBHOCTH y O/ JIyYUBaky U JOCTYIHOCTH IpaBocyha y
Be3U ca MUTabKMa Koja ce TU1Y XKHBOTHE cpeaunHe, Apxyc, 1998,7* KonBeHiiija
0 3alITUTU Y Kopullhewy NpeKorpaHUYHUX BOJLOTOKOBA U MehyHapoAHUX
jedepa ¥ amaHAMaHa Ha 4J. 25 1 26 KoHBeHIIMje 0 3alITUTHU U KOpUIThewy
NpeKOrpaHUYHUX BOJOTOKOBa M MebyHapogHux jesepa’? u KoHBeHIHja
0 NpeKorpaHUYHUM edeKTHUMa UHJYCTPUjCKUX yaeca.”> OcuM Tora y 0BoM
nepuoy cy norsphenu u I[IpoTokos o TemkuM MeTasuMa y3 KoHBeHIIUjy
0 MpeKorpaHUYHOM 3arahuBamby Baz[yxa Ha BEJIMKUM yAa/beHOCTUMA U3
1979. roguHe,’* kao u I[IpoToKOJ 0 YTOTpPajHUM OpraHCKUM 3arabhyjyhum
cyncraHnama y3 KoHBeHILIHjy 0 MpeKOrpaHUYHOM 3arahuBamy Baszyxa Ha
BEJIMKUM yJa/beHocTuMa u3 1979. roguue.””

70 3akoH o noTBphuBamwy KoHBeHIHje 0 NPOLEHHU YTHULAja HA )KUBOTHY CPEAUHY Y
NpeKOorpaHUYHOM KOHTeKCTY, Ca. enacHuk PC - MehyHapooHu yz2oeopu, 102/07; 3akoH o
noTBphuBamwy aMaHAMaHMMa Ha KoHBeHIIMjy 0 IPOLeHH yTHUlaja HAa »)KUBOTHY CPeJJUHY Y
npekorpaHu4HoM KoHTeKcTy, Coduja, 2001. u llaBTat, 2004, Ca1. 2nacHuk PC - MehynapodHu
yeosopu, 4/2016; Buzgetu u 3akoH o noTBphuBamwy [IpoTokoJia 0 cTpaTelKoj NPOLEeHHU
yTHIaja Ha >KUBOTHY cpeiuHy y3 KOHBeHIMjy 0 IPOLleHU yTHIlaja Ha }KUBOTHY CPeAUHY ¥
NpeKOrpaHUYHOM KOHTeKCTY, Ca. 2nacHuk PC - MehyHnapodHu yzoeopu, 1/10

71 3akoH o noTBphuBamwy KoHBeHLIMje 0 JOCTYNHOCTU MHPOPMalyja, yyelwhy jaBHOCTU Y
0JIJly4MBaby U JOCTYHOCTH NpaBocyhay Be3u ca NMTambUMa Koja ce TUUY XKUBOTHE CpPe/ifHe,
Ca. enacHuk PC - MehyHapodHu yzosopu, 38/09; Kao u 3akoH o noTBphuBamy [IpoTokosa o
perucTprMa McnyluTamwa 1 npeHoca 3arahyjyhux matepuja y3 KoHBeHIIHjy 0 JOCTYTHOCTH
MHPOopMalja, yuyelrhy jaBHOCTH y JOHOIIekbY OJJyKa U IPaBy Ha 3alUTUTY y MUTamkbUMa
J)KMBOTHe cpeuHe, Ca.2aacHuk PC - MehynapodHu yzoeopu, 1/2010

72 3akoH o noTBphuBamwy KoHBHenuje o 3alITUTH U KopHullhewy NpeKOrpaHUYHUX
BO/IOTOKOBA M MehyHapoAHUX je3epa u AMaH/{MaHU Ha 4JI. 25 u 26 KouBeHuwuje, C/1. eaacHuk
PC - MehynapodHu yzoeopu, 1/10; Yksbyayjyhu u [IpoToko.s1 0 Boau u 3/ipaBJsby y3 KoHBeH1IHjy
0 3alITUTH U Kopulihemwy NpeKorpaHUYHUX BOJOTOKOBA U MehyHapoJHUX je3epa, (.
esnacHuk PC - Mehynapoouu yzoeopu, 1/2013

73 3axoH o noTBphuBamy KoHBeHIMje 0 MPeKOTPaHUYHUM epeKTHMa HHAYCTPHUjCKUX
yaeca, Ca. enacHuk PC — MehynapooHu yeoeopu, 42/09

74 3axoH onoTBphuBamwy [I[poToK0J1a 0 TEIIKUM MeTa1MMay3 KoHBeHII1jy 0 TpeKorpaHUYHOM
3arahuBamy Ba3/yxa Ha BeJIMKUM yAa/beHocTUMA U3 1979. roaune, Ca. enacHuk PC -
MehyHapoodHu yeoeopu, 1/12

75 3akoH o noTBphuBamwy [I[poToKoJIa 0 yroTpajHUM OpraHcKuM 3arahyjyhum cyncraHnama
y3 KoHBeHIUjy 0 TpeKorpaHWYHOM 3arahuBamy Ba3/lyxa Ha BeJIUKUM YA a/beHOCTUMa, (1.
anacHuk PC - MehynapodHu yeosopu, 1/12
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3.2.3. Ocmaau pe2uoHa/iHu, cy6pe2uoHaIu u 6uiamepasiHu y208upu

Ckopo TpuJeceT rofjiHa je 6uyo noTpebHO Ja 6U ce peryaucao CTaTyc y
KoHBeHLIMjU O ouyBamy eBpOIICKe AUBJbe dJiope u dpayHe U NPUPOJHUX
cranumta EBpone (beph, 1979).7°Y oBoM nepuofy cy notBphenu u KouseHiiyja o
3alITHTH K 0Jip>KKMBOM pa3Bojy Kapnarta,”” Cnopasym usmehy Peny6.uke Cpbuje
v PernonasiHor nieHTpa 3a >KUBOTHY cpeAuHY 3a llenTpasny u Uctouny EBpony
0 MPABHOM CTATyCy PeruoHasIHOT [[eHTpa 32 XKUBOTHY cCpeUuHy y Peny6uiu
Cp6uju,’® EBporncka KOHBeHIHja 0 Tpeiey,’”’ Kao u My/sTU/IaTepaJHU CIIOpa3yM
3eMaJba JyrouctodyHe EBporne o cnpoBohewy KoHBeHIHje 0 TpOlLleHU yTHIaja
Ha )KMUBOTHY CpPeJIUHY ¥ TPEKOrPaHUYHOM KOHTEKCTY."’

O/ 3Ha4aja 3a 06J1aCT )KUBOTHE CPEJIMHE CY ¥ HEKH APYTH MehyHapoJHU YyTOBOpU
yuju je PC yiaH. Mehy wuMa cy u, HIp., YroBop usmeby Bnajge Peny6anke
Cp6uje 1 Opranusainiyje 3a 06pasoBame, HayKy U KyaTypy (YHECKO) y Be3u ca
ocHUBamweM LleHTpa 3a BoJie 3a 04 p>KMBU Pa3Boj U IpUarohaBame KIMMaTCKUM
npoMeHaMma kKao lleHTpa KaTeropuje 2 moj MOKpPOBUTE/LCTBOM YHecKa,®!
MemopaHAyM 0 pa3yMeBammby 0 MHCTUTYIMOHAJIHOM OKBUPY UHULIMjaTUBe 32

76 3akoH o noTBphuBamwy KoHBeHIMje 0 ouyBamy eBpOICKe AUBJbe djope U payHe U
npupojHux cranuuta Espone, Ca. enacrHuk PC - MehyHapodHu yzosopu, 102/07

77 3akoH o noTBphuBamwy KoHBeHIUje 0 3alUTUTH U OJp>KUBOM pa3Bojy Kapnara, Ca.
esnacHuk PC - MehyHapodHu yzosopu, 102/07. Ca HeKOJIMKO NPOTOKOJ1a: 3aKOH 0 NOTBphUBamwy
[IpoToKoO/1a 0 3aIITUTH U OAP>KUBOM KOopUILIhewy 6M0JI0LIKe U Ipe/ileOHe Pa3HOBPCHOCTH
y3 OKBHPHY KOHBEHIIMjy O 3aliTUTHU U OAPXKUBOM pa3Bojy Kapnara, Ca. 2aacHuk PC -
MehyHapoodHu yzoeopu, 1/13; 3akoH o noTBphuBamy [IpoToKoJ1a 0 04p>)KUBOM yIIpaB/batby
myMaMa y3 OKBUPHY KOHBEHIIUjy 0 3alUTUTH U OAP>KUBOM pa3Bojy Kapnara, Cs. 2aacHuk
PC - MehyHapodHu yzoeopu, 5/15; 3akoH o noTBphuBamwy [IpoToKoJ1a 0 0p>KUBOM TYPU3MY
y3 OKBHPHY KOHBEHIIMjy O 3aliTUTHU U OAPXKUBOM pa3Bojy Kapnara, Ca. 2aacHuk PC -
MehyHapoodHu yeosopu, 5/15; 3akoH o noTBphuBamwy [IpoToK0/1a 0 OPKMBOM TPAHCIIOPTY
y3 OKBHPHY KOHBEHIIMjy O 3aliTUTHU U OAPXKUBOM pa3Bojy Kapnara, Ca. 2aacHuk PC -
MehyHnapoduu yzoeopu, 13/18)

78 3akoH o noTBphuBamwy Cniopasyma usmehy Peny6.uke Cpbuje u PerronasHor neHTpa
33 XKMBOTHY cpeiuHy 3a llenTpasny u Uctouny EBpony o npaBHOM cTaTycy PeruonanaHor
LleHTpa 33 KUBOTHY cpeauny y Peny6saunu Cpbuju, Ca. eaachuk PC - MehynapodHu yzosopu,
1/10

79 3akoH o nmoTBphuBamwy EBporncke koHBeHIIHje 0 mpeaeny, Ca. eanacHuk PC - MehyHapodHu
yeosopu, 4/11

80 3akoH o moTBphuBamy MysTuUIaTEpPASHOT ciopa3dyMa 3eMasba JyrouctouHe EBpomne
o cnpoBohewy KoHBeHIIMje 0 MpoLieHH yTHIlaja HA })KUBOTHY CPeAMHY y IPEKOTPAaHUYHOM
KOHTeKCTY, Ca. enacHuk PC - MehynapodHu yeosopu, 12/18

81 3akoH o noTBphuBawy YroBopa usmelhy Bnage Peny6anke Cp6uje u Opranusanuje
3a o6pa3oBame, HayKy U kyaTypy (YHECKO) y Be3u ca ocHuBaweM LleHTpa 3a BoJie 3a
O/ P>KMBU PasBoj U NpujarohaBamwe KJAMMaTCKUM IpoMeHaMa Kao LleHTpa kaTeropuje 2
noz nokposute/bcTBoM YHECKO, Ca. 2nachuk PC - MehyHapodHu yzoeopu, 92/14
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IpeBeHIMjy U CIPEMHOCT y CJ1y4ajy KaTacTpoda 3a pervoH JyrouctodHe EBpomne
(2013),%2 NU3meHe u gonyHe KoHBeHIUje 0 PU3UIKOj 3alITUTU HYKJIeapHOT
MaTepwjaJa (2005).83

[lopen Tora, PCje y oBoj dpa3u 3ak/byunsIa U HEKOJUKO OUJIaTEPAJHUX YTOBOPa
0 capa/ithbu Yy 06J1aCTH )KUBOTHe cpeauHe,®* Mehy kojuma cy u Ciopasym usmehy
Biage Peny6snke Cp6uje u Biage Peny6sinke A3ep6ejiilad o capaiibu y
06J1aCcTH KUBOTHe cpeauHe,®® Cropa3ym usmehy Biaazge Peny6inke Cpouje u
Biazie Peny6.nke Typcke o capaZiibv y 06J1aCTH )KUBOTHE cpeiuHe,® Ciopasym
usmebhy Biajgie Peny6snke Cpouje v Biiase Peny6iike XpBaTCKe 0 capajiibu y
06J1aCcTH 3alITUTE )KUBOTHE CPeZIMHE U 04yBamba npupoze.®’

4. MehyHapoaHu yroBopH y ykojuma PC Huje 4yiaHuI,a

Y fesy Koju ce 0JHOCH Ha MehyHapo/iHe YTOBOpe YHjU je 1el03UTap reHepaHU
cekpetap YH PC Huje ysanuua KoHBeHLUje O mpaBy HENJOBUJOEHHUX
kopuinhewa MehyHapoHUX BoJIoTOKOBA (1997) 1 MuHMMaTa KOHBEHIIH]je O
»kuBH (2013). OBoMe Tpeba A0AaTH U HEKOJIMKO IPOTOKOJIA Y3 oAroBapajyhe
MebhyHapogHe yrosope. To cy: Ba3ejicku NpOTOKOJ O OJTFOBOPHOCTH U
KOMIIeH3al|iju 3a LITeTe Koje Cy pe3y/ITaT IPpeKOrPpaHUYHOT KpeTakbha OMacHUX
0TNajla U keroBoM ozJiaramwy (1999), kao u Haroja, Kyasna-Jlymnyp aoaaTHu
IPOTOKOJI 0 OATOBOPHOCTH y3 KapTareHa npoTokoJ1 0 6MOJIOLIKOj CUTYPHOCTH.

Y neJsy Koju ce 0JHOCHU Ha peruoHaJiHe MehyHapo/iHe yroBope y kojuma PC Huje
YJIaHUIA JOMUHUPAjy IPOTOKOJIU U aMaH/IMaHHU Ha IPOTOKoJIe y3 MehyHapoaHe
yroBope 3akJ/bydeHe y okBUpy ExkoHoMcke komucuje YH 3a Espony. Kaza ce
pagu o KoHBeHIUju 0 MpeKorpaHUYHOM 3arahuBamy Ba3Ayxa Ha BEJTUKUM
yAa/beHOCTUMA TO cy: [IpOTOKOJI KOjU Ce OJHOCH Ha CMakbemwe auuaudukanje,

82 3akoH o noTBphuBamwy MeMopaH/yMa 0 pa3yMeBawby 0 MHCTUTYLIMOHAJIHOM OKBUDPY
WHULMjaTUBe 32 IPEBEHLHUjY U CHPEMHOCT Y CJ1y4ajy KaTacTpoda 3a peruoH JyroucTouHe
EBpomne, Ca. 2aacHuk PC - MehyHnapodHu yzoeopu, 3/15

83 3akoH o noTBphuBamwy U3MeHa U JonyHa KoHBeHLUje 0 U3UYKOj 3alUTUTH HYKJI€apHOT
MaTepHujaa, Ca. eaacHuk PC - MehyHapodHu yzoeopy, 4/16

84 Y neraspHUjoj aHA/IM3U 6U TpebaJsio y3eTH y 063Up U HEKOJIMKO cliopasyMa Koje je PC
3aKJby4MJia ca HEKUM Jip>KaBaMa a 0JHOCe Ce Ha capa/iiby y 06J1aCTH BAaHPeJHUX CUTYallHja.
85 3akoH o moTBphuBamwy Cnopasyma usmehy Biazie Peny6snike Cp6uje u Biage Peny6ivike
A3zep6ejilaH o capailbu Y 00J1aCTH )KUBOTHe cpenuHe, Ca. eaacHuk PC — MehynapooHu
yeosopu, 10/11

86 3akoH o noTBphuBamwy Cnopasyma usmehy Biage Peny6srike Cp6uje u Biage Peny6irike
Typcke o capafisbu y 06J1aCTH XKUBOTHE cpeinHe, Ca. esaacHuk PC - MehyHnapodHu yeosopu, 8/11
87 3akoH o noTBphuBamwy Cnopasyma usmehy Biazie Peny6arike Cp6uje u Bnage Peny6irike
XpBaTCKe 0 capa/iby y 06J1aCTH 3alITUTE )KUBOTHE CpeJJUHE U o4yBamwa npupoze, C.
anacHuk PC - MehyHapooHu yz2oeopu, 13/18
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eyTpoduKaluje U npuseMHor o3oHa (1999), kao U amMaHAMaHU Ha OBAJj
npoTokoJi (2012), [IpoTokoJ 0 la/beM CMakbewy CyMIOPHUX eMHUcHja (1994),
[IpoTOKOJ 0 CMakey eMUCHja UCTIAaP/bUBUX OPIraHCKUX jeIUbeha U hHXOBUM
NpeKorpaHU4YHU yrunajuma (1991), AMaHAMaHU HA NPOTOKOJ O TEUIKHUM
MeTasiuMma (2012), AMaHAMaHU Ha MPOTOKOJ O AYTrOTPajHUM OpPraHCKUM
3arahyjyhum cyncraninama (2009). OBoMe Tpeba JomaTy 1 AMaHAMaH Ha
KonBeHLHjy 0 focTynHOCTH HHOpMalLHja, yuelihy jaBHOCTH y O1yYHBaby
U JI0OCTYIHOCTH IpaBocyha y Be3u ca MUTambKUMa Koja ce TUYY XKUBOTHE CpeIuHe
(2005), xao u IlpoToko. 0 rpahaHCKOj 0TOBOPHOCTHU 3a IUTETY Y3POKOBAHY
NpeKorpaHuYHUM ePpeKTUMA UH[YCTPUjCKUX aKIIUJeHAaTa HA NPEKOrPaHUIYHUM
BoZiaMa y3 KoHBeHI1jy 0 3alITUTHU U KOpullhekby NpeKorpaHMYHUX BOJOTOKOBA
U MehyHapoaHUX jesepa M KOHBeHIUjy 0 NpeKOrpaHUYHUM edeKTHMa
HHAYCTPHUjCcKUX akyueHaTa (2003).

5. 3ak/pydak

[Ilutawe ynanctBa PC y MehyHapoJHUM yroBopuMa y 006J1aCTH KUBOTHE
cpefuHe Tpe6asio 6U MOCMATPATH Y KOHTEKCTY HEKOJIMKO OKOJTHOCTH (YKYIHUX
IpoMeHay ofjHocMMa MehyHapo/iHe 3ajeiHHULIe TpeMa TpobeMuMa y 06J1acTU
»KUBOTHE CpeJlMHe YK/by4uyjyhu U AUHAMUKY ITopacTa 6poja MehyHapogHUX
yroBopa, NIpoMeHa y ApP>KaBHOM YCTPOjCTBY U YCTAaBHUM NpeTIOCTaBKaMa
omHOCa mpeMa MehyHapoZHUM yroBopuMa U *KUBOTHOj CpPeUHU, JUHAMUKE
npoueca EY nuHTerpanuja y kojuMma ce Ap:kaBa HaJla3d y NOCJAeLHUX CKOPO
JiBe JielleHuje, UT/.). Y TOM CMHUCJIy MOTJIO OU Ce TOBOPUTH O ABe dpase oHOCA
PC npeMa nuTamwy 4yjaHcTBa y MehyHapoaHUM yroBopuMa. Y npoj pasu (zo
2006. roguHe) K/bYYHU eJIeMEHTH 0] 3Ha4aja 3a TyMauewe ogHoca PC mpema
MehyHapoJHUM yroBopUMa IPOUCTUYY U3 YMkbeHule Aa je PCjeiHa o4 yiaHuULA
3ajeSHUYKE JpKaBe, 0K je V pyroj ¢asu, Koja 1o U3BeCHE Mepe KOMHIUAUPa
camnovyeTkoM npoteca EY unaterpanuja, PC camocTtasina gpkaBa. 3a aApyry dpasy
je KapaKTepUCTUYHO 3HAYAjHO U MocTeneHo noBehaBamwe 6poja MehyHApOZHUX
yroBopa y kojumMa je PC unanuna. Mnak, usriesa ga 6y ce Mmorsio pehu za
MpOMeHe y YCTaBHO-IIPABHOM OJHOCY NpeMa MehyHapoJHUM yroBUpPUMA U
»KUBOTHO]j cpeUHU (KaJia ce paJiu 0 yCTaBHUM oJipesi6aMa Koje ce HeoCpegHO
OZIHOCE Ha )XMBOTHY CPeIMHY) HEMAjy K/byYHH 3HA4aj 32 JUHAMUKY CTUIlAkhA
4JIaHCTBa y MehyHapoAHHUM yroBopumMa y 06/1acTH )KUBOTHE cpefiiHe. (YcTaBHe
oJipezbe Koje cy 0] IOCpeAHOT 3Ha4aja 3a >KUBOTHY CpeIUHY, 300T OTPAaHUYEHOT
IPOCTOPA, OBJle HUCY NOCe6HO aHau3upaHe). Y ynmwenua Jia je 1o npoMeHa
y 3aKOHOZIaBHOM OKBH Y 0/] 3Ha4aja 3a NOTBphuBame MehyHapoaHUX yroBopa
Jouso Tek 2013. rofgrHe MorJia 64 MOCJAY>KUTH Kao apryMeHT y IpaBLy UCTOT
3aKJ/byuKa. Haue, aHa/IM3WpPaHU YCTABU CaJip’Ke Pa3IuuUTe ofpeade KojuMma
ce peryJ/uiie NUTamwe oJHOCA IpeMa MehyHaposHOM npaBy (U MehyHapoJHUM
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yroBOpUMa), Kao U )KMBOTHO] (MJIK ,40BEKOBOj") CpeiMHH, KOoje 61 Tpebasio
TYMadyuTH UMajyhu y BUAY CTAaTyC U HaAaexXHocTH PCy 3aje JHUYKO] ApKaBU. Y
LleJIMHY, U 04 Beh eJleMeHTapHO carye/laBakbe JMHAMUKe CTHLlaka ylaHcTBa PC
y MehyHapoJHUM yroBOpHuMa y 06J1aCTH }KUBOTHE CpeJUHe OTKPHBA U3BECTAH
3aCcTOj TOKOM JieBeJieceTUX roguHa XX BeKa, 0JJHOCHO NoyeTak nosehamwa
6poja MehyHapoaHUX yroBopa y kojma je PC ysanuna y npBoj aeuneHuju XXI
Beka. OBO KOMHIUAMUPA U ca odyenuma pedpopMe cUCTEMa HOPMHU y 06J1aCTH
»)KUBOTHE CpeJIUHe y OKBUPY IIpolieca ycar/jallaBaka HaljMOHAaJHUX 1POIKca ca
nponucumaEY.Y Behem 6pojy MehyHapoJHUX yroBopar/a06aJHOr U peruoHaJ HOT
KapakTepa, KOjUu Cy y3eTH y 063up y 0Boj aHau3y, PC je cTek/1a 4JIaHCTBO KPO3
npouec NoTBphuBama, Kao caMocTaJ/iHa ApkKaBa. YJ1aHCTBO Yy jeJHOM 6pojy
MehyHapoHUX yroBopa IPOUCTHUYE U3 polieca cyKlecuje. TpeHYTHO ce MOXKe
pehu fa je PC unaHuLa ckopo CBHUX Haj3HayajHUjUX MehyHapoHUX yroBopa
y 06J1aCTH )XUBOTHE CpeJiMHe [VI06aJTHOT U peruoHaIHOT KapaKTepa Koju cy
Ha cHasu. Mnak, kaja ce pagu o rjio6asnHuM MehyHapogHuM yrosopuma, PC
HUje yiaHuna byjopiike KOHBeHIUje 0 MPaBY HEIJIOBUAOEHUX KopHUllhema
MehyHapoAHHUX BOAOTOKOBA U MMHHUMAaTa KOHBEHIHje O )KUBU.
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THE STATUS OF THE REPUBLIC OF SERBIA IN
CONTEMPORARY INTERNATIONAL ENVIRONMENTAL
AGREEMENTS AND CONSTITUTIONS (1974-2006)

Summary

The introductory part of the paper points to an increase in the importance of inter-
national environmental agreements, as well as their significance for the Republic
of Serbia (RS). The central part of the paper studies the RS status in international
environmental agreements. A distinction is made between the representation of
membership in the international agreements before and after 2006 (the adoption
of a new constitution and gaining independence). The constitutional and legal
provisions pertinent for regulating the conclusion and execution of international
agreements in the period from 1974 are evaluated. The author also emphasizes
constitutional provisions of importance for the environment. The analysis is ba-
sed on the key international agreements of a global character (primarily those
whose depository is the UN Secretary General), regional international agreements
concluded within the UN Economic Commission for Europe (UNECE), as well as
sub-regional international agreements of relevance to the RS. An overview of in-
ternational environmental agreements that the RS is currently not a member of
is also provided. In the conclusion, it is noted that the RS obtained its membership
in part of international environmental agreements on the basis of its succession,
although the intensification of activities in the field of confirming key international
agreements followed in the period after 2006. Such trend could also be related to
the normalization of the RS international position (following the international
isolation in the last decade of the 20th century), as well as the beginning of the RS’s
EU integration process.

Key words: International agreements, environment, ratification of international
agreements, global international agreements, regional international agreements,
Republic of Serbia (RS), SFR Yugoslavia, FR Yugoslavia, succession, EU integration.
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1. Introduction

Contribution of the injured party to his/her damage or shared responsibility for
the damage means that, besides the offender, the injured party has also contri-
buted in some way to the occurrence of damage. The basic question of shared
responsibility for damage is whether the injured party’s co-responsibility for
damages is based on his/her fault or some other factor.

Regarding shared responsibility for damage, some other issues are also signi-
ficant, such as:

1. Can a delinquently incapable individual as an injured person receive the re-
duction of amount of damage compensation?

2. What is the impact on 