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YBoaHa peu

[TomrToBaHU YU TaOLH,

3a/10BOJ/bCTBO HaM je ia IpeCTaBMMO HOBU OPOj HAyYHOT YacoIlKca Koju, IoYeB
ox 2019. roauHe, ypebyje u Boau HOBU PenakiinoHu of60p 360pHUKA pajioBa
[IpaBHOT dpakysTeTay Hulily, a Koju YMHE UCTAKHYTH HAYYHULU U UCTPAKUBAUU
13 3eMJ/be U UHOCTPaHCTBA. CBOjUM MpodeCcHOHATHUM ay TOPUTETOM U HAYYHUM
yIJeJloM 4JaHOBU PeflakuoHor o6opa he gonpuHeTH adprupmManujyd yacomnuca
Ha HAYMWH KOjU MOJACTHUYE UCTPAKUBAYKY KPEAaTUBHOCT U KBAJIMTET Hay4YHe
NepUoIUKe.

Y dokycy 6poja 82/2019 360pHHKa paJioBa HaJIa3e ce ay TOPU30BaHa peaBamba
Koja cy roctyjyhu npodecopu oapkasu Ha [I]paBHOM paKyaTeTy y OpraHUu3anuju
lleHTpa 3a MehyHapoAHO NpPHUBATHO NMpaBO XalIKWX KOHBeHIWja [IpaBHOr
dakyarera y Humy. Y oBoM 6pojy o6jaB/byjeMo U HAnpT XallKe KOHBEHLHje O
NpY3HAaWky U U3BpLIEHY CTPAHUX CYACKUX OJJyKa y rpahaHCcKoj U Tpropaukoj
MaTepUju Koju je mpeacTaB/beH Maja 2018. rogune. OcTaau paioBU pe3yaTaT cy
HCTPaXKMBAYKOI pajia ayTopa U3 3eMJbe M peruoHa y y>KMM HayYHUM o6J1acTuMa
paBa, Kao IITO Cy jaBHOMPaBHA, KpUBUYHONPABHA U IrpahaHcKonpaBHa.

Takobe, xesiMo 1a 06aBECTUMO 3aUHTEPECOBAHE YUTAOIIE U Ay TOPe J1a CMO
IoYeJiM ca NPUMEHOM OHJIAjH ypebuBama yaconuca y ACUCTEHT CUCTEMY
ypebuBama 1 ny6iMKoBama. To 3Hauu Jja he cBe aKTUBHOCTH O/ PHjaB/bHBakba
pykonuca u npahemwa pelLeH3eHTCKOr MOCTYIIKa, IPeKo Bohema U YyBaka
eBU/IeHIIHj€, 10 IOHOIIeha YPeJHUIKUX OJIyKa U Iy 6JIMKOBaka 6pojeBa 6UTH
BpLIEHe OHJIajH Ha Toce6HOj Be6 CTpaHUIM Yaconrca. Yaconuc y 0BOM TPEHYTKY
oMoryhaBa OTBOpEH MPUCTYT CBOM LIeJIOKYITHOM CaZpajy Ha CBOjoj UHTEPHO]
CTpaHMU.

Y Huwy, anpwuu, 2019.

[nasHu u 002080pHU ypedHUK

Ipod. dp Upena llejuh
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Editor’s Introductory Note

Dear Readers,

We are pleased to present a new issue of the scientific journal Collection of Pa-
pers of the Law Faculty, University of Ni§ (No. 82/2019). From 2019 onwards,
the journal will be managed and edited by a new Editorial Board, comprising
eminent scholars and researchers from the country and abroad. The profes-
sional authority and scientific reputation of the Editorial Board members will
contribute to the affirmation of the Law Faculty journal, encourage creativity in
scientific research, and improve the quality of scientific periodicals.

In this issue of the Law Faculty journal, the rubric In Focus contains two autho-
rized lectures, held by renowned visiting professors and organized by the Center
for Private International Law of the Hague Conventions at the Law Faculty in Nis.
In this issue, we also publish the Draft of the Hague Convention on the Recogni-
tion and Enforcement of Foreign Judgments in Civil and Commercial Matters,
prepared and officially presented by the Special Commission in May 2018. Other
scientific papers published in this issue, covering diverse topics in the field of
public law, criminal law and civil law, are a result of scientific research of authors
from the country and the region.

We would also like to inform interested readers and authors that we have started
using the Assistant online journal management system. It means that all publica-
tion-related activities, including manuscript submission, monitoring the review
process, keeping records and statistical data, editorial decision-making process
and publication of approved articles, will be performed online by accessing the
designated Law Faculty journal website. The LF journal is an open access pub-
lication and its entire content is currently available at the LF journal website.

Nis, April 2019

Prof. Irena Peji¢, LL.D.
Editor-in-Chief
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. OPUTMHAJTHU HAYYHH PAJ|
Hans van Loon, doi:10.5937/ zrpfni1982015L
Former Secretary General of the Hague Conference

on Private International Law (1996-2013)

Member of the Institut de Droit International UDK: 341.24
341.9

Pao npumsmen: 18.02.2019.
Pao npuxeahen: 13.04.2019.

TOWARDS A GLOBAL HAGUE CONVENTION ON THE
RECOGNITION AND ENFORCEMENT OF JUDGMENTS
IN CIVIL OR COMMERCIAL MATTERS™

1. Introduction

1. The Government of the Netherlands has convoked a Diplomatic Session of the
Hague Conference on Private International Law to be held from 18 June to 2 July
2019 at the Peace Palace in the Hague. Its purpose will be to adopt a Convention
on the Recognition and Enforcement of Foreign Judgments in Civil or Commer-
cial Matters. In order to prepare the Session, a Special Commission of the Hague
Conference has drawn up a Draft Convention (the “2018 Draft”).! This Draft,
adopted in May 2018 in English and French, is accompanied by an Explanatory
Report by Prof. Francisco Garcimartin and Prof. Genevieve Saumier,? who took
partin the Special Commission as experts of Spain and Canada, respectively.

2. In addition to the preparation of the Diplomatic Session, arrangements are
underway for a further meeting of an Experts’ Group to address “matters relating
to direct jurisdiction (including exorbitant grounds and lis pendens/declining
jurisdiction), to be held shortly after the conclusion of the Diplomatic Session”.?

“hans.vanloon@ppl.nl

" This paper reproduces the text of a lecture given by the author at the Faculty of Law
University of Ni$ (Center for Private International Law of the Hague Conventions) on the
10th of April 2017.

1 See the Draft Convention on the Recognition and Enforcement of Foreign Judgments
in Civil or Commercial Matters, Retrieved 1 February 2019, from https://assets.hcch.net/
docs/9faf15e1-9¢36-4e57-8d56-12a7d895faac.pdf . The 2018 Draft Convention’s text is
available in this Journal at page 307.

2 Prel. Doc. No 1 of December 2018 - Judgments Convention: Revised Draft Explanatory
Report, Retrieved 01, February 2019, from https://assets.hcch.net/docs/7d2ae3f7-e8c6-
4ef3-807c-15f112aa483d.pdf.

3 Council on General Affairs and Policy of the Hague Conference on Pivate International Law,
Conclusions and Recommendations, March 2018, Retrieved 1 February 2019, from https://
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3. The current project started with a proposal submitted by the United States of
Americain 1992, which firstled to an attempt to negotiate a “mixed” convention.
The idea, developed by Prof. Arthur von Mehren, was to draw up an instrument
that would: (1) permit certain grounds of jurisdiction (the “white” or “green”
list), judgments based upon which must be recognized and enforced by all Con-
tracting States, (2) prohibit certain grounds of jurisdiction (the “black” or “red”
list), judgments based upon which may not be recognized and enforced, and (3)
leave a “grey area” of grounds of jurisdiction to national law, judgments based
upon which Contracting States remain free to recognize and enforce, or not (von
Mehren, 2002: 408-425 with further references).

4. With the “mixed” convention concept as a start, negotiations took place from
1996 until 2001. But the resulting 2001 Interim Text,* preceded by a Preliminary
Draft Convention in 1999,° left many issues unresolved and was not followed by
a final text. Therefore, it was decided to take a step back and focus, first, on a
possible instrument on jurisdiction and recognition and enforcement of foreign
judgments only in cases where commercial parties conclude an exclusive cho-
ice of court agreement. This led to the adoption, on 30 June 2005, of the Hague
Convention on Choice of Court Agreements (“COCC”),* which entered into force
on 1 October 2015.

5. Following the completion of the COCC in 2005, a new attempt was made to
negotiate a Convention with a wider substantive scope. Without abandoning the
idea of an instrument dealing both with the issue of original (“direct”) jurisdic-
tion of the courts - a traité double, negotiations have been concentrated on an
instrument on recognition and enforcement of judgments only - a traité simple.
This has resulted in the 2018 Draft, as the basis for the 2019 Diplomatic Session.

2. Background and Context

6. The work of the Hague Conference on judgments in civil and commercial
matters has a long history (Teitz, 2019). Since the 1960’s, this history has been
intertwined with legislative action regarding civil and commercial judgments

www.hcch.net/en/governance/council-on-general-affairs> Archive> Meeting 2018.

4 Permanent Bureau and the Co-reporters, Summary of the Outcome of the Discussion in
Commission Il of the First Part of the Diplomatic Conference 6 - 20 June 2001, Interim Text,
Retrieved 01, February 2019, from https://assets.hcch.net/docs/e172ab52-e2de-4e40-9051-
11laee7c7be67.pdf.

5 Preliminary Draft Convention on Jurisdiction and Foreign Judgments in Civil and Commercial
Matters, Retrieved 01, February 2019, from https://assets.hcch.net/docs/638883f3-0c0a-
46c6-b646-7a099d9bd95e.pdf.

6 Convention of 30 June 2005 on Choice of Court Agreements.
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in the context of the European Economic Community (EEC), subsequently the
European Union (EU).

2.1. The 1965 Choice of Court and 1971 Recognition
and Enforcement Conventions

2.1.1. Interaction with the 1968 Brussels Convention

7. The first Hague attempts to draw up a multilateral treaty on recognition and
enforcement of judgments date back to the 1920’s. They were resumed after
the Second World War. In 1956, a Convention on Choice of Court Agreements in
the Context of International Sales Contracts saw the light, and was first signed
in 1958.7 This instrument, in turn, inspired a Convention on the Choice of Court®
with a wider scope, adopted in 1964 and first signed in 1965. But neither of these
instruments entered into force.

8.1n 1966, the Conference adopted a Convention on the Recognition and Enforce-
ment of Foreign Judgments in Civil and Commercial Matters,’ first signed in 1971.
But this instrument made the recognition and enforcement subject to a bilateral
agreement to be concluded between any two Contracting States to the Conven-
tion. In addition, the Convention was supplemented by an optional Protocol*
that excluded a number of “exorbitant” grounds of jurisdiction.

9. The 1958, 1965 and 1971, the Hague Conventions!! provided inspiration for
the work of the Member States of the EEC that resulted in the 1968 Brussels
Convention on the Jurisdiction of the Court and Recognition and Enforcement of
Judgments in Civil and Commercial Matters. But the Brussels Convention, now
the Brussels Regulation 1215/2012 (Recast)'? (“Brussels I recast”), went much

7 Convention of 15 April 1958 on the jurisdiction of the selected forum in the case of
international sales of goods.

8 Convention of 25 November 1965 on the Choice of Court.
9 Convention of 1 February 1971 on the Recognition and Enforcement of Foreign Judgments
in Civil and Commercial Matters. See Fragistas, 1969: 360-388.

10 Supplementary Protocol of 1 February 1971 to the Hague Convention on the Recognition
and Enforcement of Foreign Judgments in Civil and Commercial Matters. See Droz, 1969:
498-504.

11 Aswell asthe Convention of 15 April 1958 concerning the recognition and enforcement
of decisions relating to maintenance obligations towards children.

12 1968 Brussels Convention on jurisdiction and the enforcement of judgments in civil and
commercial matters, OJ L 299,31.12.1972, as modified by Council Regulation (EC) No 44/2001
of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments
in civil and commercial matters, O L 12, 16.1.2001 and Regulation (EU) No 1215/2012

17



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 82 | F'opuHA LVIIIL | 2019

further than the Hague texts in major respects. It (1) includes uniform rules on
directjurisdiction - going beyond the original objective of establishing uniform
rules for the recognition and enforcement of judgments only, (2) provides for
recognition and enforcement generally without review of the grounds of juris-
diction, and (3) benefits from a mechanism of uniform interpretation by the
Court of Justice of the EU (CJEU).

10. Soon after its adoption, the Brussels Convention turned out to be a great
success. It provided the model for the Lugano Convention of 1988,'® revised in
2007.1* But it was precisely this success that reduced the life chances of the 1965
and 1971 Hague Conventions. The European Member States of the Conference,
focused on litigation in Europe, showed little interest in the Hague instruments,
although these could have provided a bridge to non-European countries. As a
result, these other countries also lacked interest, especially the US, which had a li-
beral system for recognition and enforcement of foreign judgments but was keen
to obtain more easy recognition and enforcement of US judgments in Europe.

2.1.2. Other reasons why the 1971 Recognition
and Enforcement Convention failed

11. There were two further reasons why the 1971 Hague Convention never got
off: its alleged discriminatory effect, and the bilateralisation requirement. The
1968 Brussels Convention had been severely criticized by the American Prof.
Nadelmann for discriminating against defendants based outside Europe. The
Convention (in its Art. 4, now Art.6 of Brussels I recast) not only provides that
persons domiciled in a Member State may, whatever their nationality, avail
themselves of the exorbitant bases of jurisdiction in force in that Member States
as against any defendant not domiciled in the EU but also makes these heads
of jurisdiction available to any person domiciled in an EU Member State, and
amplifies their effect by ensuring the free circulation of the resulting judgment
in the other EU Member States. This criticism prompted the US delegation,
supported by the United Kingdom, to propose, as an additional instrument to
the 1971 Convention, the 1971 Protocol (supra 8.), in order to neutralize these
effects. But the Protocol complicated the operation of the Convention.

of the European Parliament and of the Council of 12 December 2012 on jurisdiction and
the recognition and enforcement of judgments in civil and commercial matters, 0J L 351,
20.12.2012.

13 Convention on jurisdiction and the enforcement of judgments in civil and commercial
matters (1988), 0/ L 319, 25.11.1988.

14 Convention on jurisdiction and the recognition and enforcement of judgments in civil
and commercial matters, OJ L 339, 21.12.2007.
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12. Interestingly, the discrimination argument was heard less as negotiations in
the Hague progressed, probably because it became more widely accepted that
the EU should be seen as one unity in respect of the circulation of judgments.
Contrary to the Protocol to the 1971 Convention, the 2018 Draft does not contain
alist of prohibited indirect grounds of jurisdiction, but only of exclusive indirect
grounds (Art.6). Yet, one could imagine that the discrimination argument might
revive with Brexit, unless the UK were to remain bound by the Lugano Conven-
tion in either its 1988 or 2007 versions. If not, exorbitant bases of jurisdiction
in EU Member States will revive against defendants domiciled in the UK!*®

13. The second issue - bilateralisation - has not disappeared. As noted, the 1971
Convention was to work only between Contracting States that had concluded a
bilateral treaty to that effect, as a negotiated expression of mutual trust. This
forces Contracting States to decide, in respect of any other Contracting State,
whether or not to accept that State as a partner for purposes of recognition and
enforcement. That does not facilitate ratification. At this point, the question
whether the future Hague Convention on Recognition and Enforcement should
be based on a system of bilateralisation is still open.

2.2. The 1999 Preliminary Draft Convention and the 2001 Interim Text

2.2.1. Mixed convention, traité simple, traité double

14. In May 1992, the legal adviser of the US State Department, in a letter to my
predecessor Georges Droz, proposed that the Conference “take up the nego-
tiations on a multilateral convention on the recognition and enforcement of
judgments”.'® Attached to the letter was a report by Prof von Mehren, setting
out his idea of the “mixed” convention, which, as we have seen, also included
proposals relating to direct adjudicatory jurisdiction. The US had initially envi-
saged bilateral negotiations with European States only, but when the Permanent
Bureau pointed out the benefits of a multilateral instrument applying at the
global level, and given the experience of the Hague Conference with multilateral
treaty-making, the US chose the Hague Conference as the negotiating forum.

15. However, we felt that the 1971 Hague Convention could not simply be ignored.
So we suggested that the prudent course would be to proceed, just as the Brussels
Convention had developed, by starting negotiations on a single Convention, a
traité simple, including perhaps indirectly prohibited grounds of jurisdiction,

15 For a discussion about a possible “discriminatory” effect of the current Draft, see infra
fn. 33.

16 For the history of the 2001 Interim text and the 1999 Preliminary Draft Convention, see
Pocar, Honorati, 2005: 3-370.
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and then look whether the further step of a double Convention, traité double,
was possible (Permanent Bureau, 1995: 231-293). However, the politics of the
1990’s dictated a different course.

2.2.2. The USv. the EU

16. In fact, the dynamics of the negotiations were very much determined by the
transatlantic dimension, with very different and, as it turned out, incompatible
strategic objectives on each side. On the one hand, the US was interested in
securing recognition and enforcement of its judgments in Europe, and non-dis-
crimination for its US-based companies and persons regarding direct grounds
of jurisdiction. But since the US pursued a liberal policy in respect of recognition
and enforcement of foreign judgments,'” it had little to offer in exchange. On the
other hand, Europe was primarily interested in seeing the US reduce the reach
of jurisdiction of its courts over Europe-based companies and persons. This was,
in the European strategy, the price the US should pay to obtain easier access for
its judgments in Europe.

17. So, the negotiations in the period 1996-2001 were strongly focused on ju-
risdictional issues. The EU pushed towards a full double convention, which the
US resisted. Tension mounted further with the 1997 Amsterdam treaty, which
entered into force in 1999 and gave the EU legislative powers in the field of
private international law. This led to the perception that the EU States parties
acted as a block. A Preliminary Draft Convention was adopted in 1999, generally
welcomed by European States but not by the US and some other States. By 2001,
when the “Interim Text” full of disputed bracketed language, saw the light, it
was clear that a comprehensive Convention dealing with both jurisdiction and
recognition and enforcement was beyond our reach, and that the project had
to be scaled down.

18. Nevertheless, the work invested in the project was not lost. Various ideas
and provisions found their way into the COCC, as well as into the 2018 Draft.
Moreover, the 1999 Nygh-Pocar Report on the Preliminary Draft Convention
(Nygh, Pocar, 2000: 19-128) has been an invaluable reference tool not only for the
Hartley-Dogauchi Explanatory Report on the COCC! but also for the Garcimartin-
Saumier Report on the current draft Convention.

17 Recognition and enforcement in the US are not covered by federal statute, but mainly
by two Uniform Acts, the 1962 Uniform Foreign Money-Judgements Recognition Act and
the 2005 Uniform Foreign-Country Money Judgments Recognition Act. The liberal attitude
towards recognition and enforcement which they reflect is followed, in those states of the
US that have not adopted these two statutes and for judgments not covered by them, by
common law principles based on comity.

18 Hartley, Dogauchi, 2005: 860-863.
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2.2.3. Six major challenges

19. Six major issues, in particular, prevented the conclusion of a comprehensive
global traité double in 2001. Four of these were related to direct grounds of
jurisdiction: (i) activity-based jurisdiction, (ii) the internet, (iii) consumer and
employment contracts, and (iv) intellectual property (IP). The other two were
(v) bilateralisation, and (vi) the relationship with the Brussels (and Lugano)
regime.!® These issues had to be, and were, resolved in the context of the COCC.?°
They will have to be resolved for the future Hague Convention.

2.3. The 2005 Choice of Court Convention

2.3.1. How the COCC deals with these challenges

20. Activity-based jurisdiction (major issue (i)) and the internet (ii) present
challenges when it comes to determining the proper determination of the com-
petent courtin the absence of a designation by the parties. However, these issues
disappear, or are atleast very much reduced, where the parties agree themselves
on the competent court, the situation contemplated by the COCC. Regarding
consumer and employment contracts (iii), they are excluded from the scope of
the COCC. The Convention also found a way to deal with IP issues (iv): it excludes
issues of validity of patents and trademarks, the idea being that they should not
be the object of contractual designation, but be litigated in the place where the IP
rights were registered. But since that problem does not arise with unregistered
rights such as copyright, these are included. On the other hand, agreements on
the infringement of patents and trademarks are excluded again, except where
they are part of a dispute on a licensing contract. The exclusions do not apply to
proceedings if the excluded matter arises merely as a preliminary issue.

21.Inthe context of the COCC, limited to situations where the parties agree on the
exclusive court, there was no need to provide for a bilateralisation mechanism
(v). Importantly, the COCC found a solution for its relationship with the Brussels
and Lugano regimes?! (vi), thus providing inspiration for the future Convention.??

19 Permanent Bureau, Some Reflections on the present state of negotiations on the Judgments
Project in the context of the future work program of the Conference, Prel. Doc. No 16 of February
2002, Retrieved 01, February 2019, from https://assets.hcch.net/docs/fc32c43e-22ac-4cb1-
8f79-67688d66b282.pdf

20 See, especially, van Loon, 2016: 46-51; van Loon, 2016: 11-29; Brand, 2016: 31-43;
Stanivukovi¢, 2016: 45-68; Musseva, 2016: 69-91; Alihodzi¢, 2016: 93-113; Siiral, 2016: 115-132.
21 Art.26 (6) respectively 26 (2) and (3) of the COCC.

22 Art.24 (4) and (2) and (3). For a critical discussion of Art. 24, however, see Noodt Tequila,
Abou-Nigm, 2017/2018: 464-468.
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2.3.2. Interaction COCC and Brussels I recast

22. The COCC has had a substantial impact on the revised provisions on pro-
rogation of jurisdiction (Art. 25) and lis pendens (Art. 31) of Brussels I recast.
Conversely, this has facilitated the early approval of the COCC by the EU?. As we
shall see, the COCC has also been a model for the 2018 Draft in many respects,
including its scope and grounds for refusal of recognition and enforcement. But
there are also departures from that model.

3. Challenges for the future Convention

3.1. Changed Dynamics

23. If one could say that at the time of the 2001 Interim Text, the EU-US dyna-
mics prevailed, nowadays the negotiations in the Hague have changed and have
acquired a more global character. China and other (formerly) “emerging” States
have become more actively involved, and the treaty to be adopted in 2019 is
bound to reflect more global interests. It has always been our hope at the Per-
manent Bureau that a judgments convention would serve the whole world, and
it had been a major argument when we suggested the Hague Conference as the
appropriate forum for the topic (supra 14).

24.1In some respects, it has become more challenging to reach global agreement
(Bonomi, 2015/2016: 1-31).%* A noticeable example here is IP (major issue (iv),
supra 19.). Whereas the COCC found a solution for the inclusion of some IP-related
issues in the treaty, in the course of the negotiations on the 2018 draft, China,
the EU, the US, and others, each had their own views on whether IP should be
included and, if so, which aspects. The 2018 Draft reflects this lack of common
understanding.

25.0n the other hand, the fact that the current workis limited to the recognition
and enforcement of judgments, and does not address original jurisdiction of the
courts, should make it easier to reach a consensus. For the purpose of such a
convention, a foreign judgment needs to pass the test whether the court giving
the judgment had a sufficient link with the case as defined, in general terms,
by the Convention, in order to determine whether that judgment qualifies for

23 In addition to the EU (27 States), Denmark, Mexico, Montenegro and Singapore are
Parties to the COCC. With a view to ensuring the continued application of the Convention, in
the event of and subject to a “no deal” in the Brexit negotiations, the UK signed and ratified
the Convention on 28 December 2018, entry into force on 1 April 2019. China and the US
have signed but not yet ratified the Convention.

24 This article discusses an earlier draft text, but is still relevant. See also Teitz, 2019.
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recognition and enforcement in the State addressed. But States remain free to
determine on which grounds their courts may, or may not, assume jurisdiction.
So, contrary to the COCC which excludes consumer and employment contracts
(major issue (iii), supra 19), judgments in such matters are included in the 2018
Draft.

26. Nevertheless, the difference in approach between the US and other States
to adjudicatory jurisdiction, although reduced by recent US Supreme Court
decisions, remains an important issue even at the stage of recognition and
enforcement of judgments. As a result, major issues in activity-based jurisdic-
tion (i), and the Internet (ii), referred to above, pose challenges for the current
negotiations as well.

3.2. Judicial jurisdiction: the US compared with other States

27.Inthe US, judicial jurisdiction is a constitutional matter®® and, in that respect,
its position is rather unique.?® Whatever statutes in the US say about the reach
of the jurisdiction of the courts, the courts must apply constitutional principles
of due process to check that the limitations of due process are not exceeded.
According to International Shoe v. Washington,?” the defendant must have “mini-
mum contacts” with the forum state such that the maintenance of the suit does
not “offend traditional notions of fair play and substantial justice”. This leads
to a focus on the relationship between the defendant and the forum, whereas in
Europe and other States it is the relationship between the subject matter of the
litigation (or claim) and the forum that is the relevant touchstone.

28. At the same time, in the US, the defendant is brought to court for purposes
of adjudicatory jurisdiction not only where he/she is domiciled?® - the dominant
approach of the Brussels/Lugano system - but also when he/she is active in a
State or directs activity at that State - a criterion which in Brussels I recast only
appears in Art. 4 (1) (c). If the defendant is not domiciled in a State, but is doing
business there in a continuous and systematic manner, he/she may be brought
to court in that country, even if the claim arises out of the activity of the defendant
elsewhere, not in that State: general jurisdiction.

25 In Pennoyer v. Neff, (95 U.S. 714 (1878)) the US Supreme Court decided that when it
comes to adjudicatory jurisdiction defendants are protected under the Fifth and Fourteenth
amendments of the US Constitution

26 Forarecent overview see Silberman, 2019.
27 International Shoe v. Washington, 326 U.S. 310 (1945).

28 Ordeemedtobe domiciled, see Arts. 11 (2),17 (2), and 20 (2) of the Brussels Regulation
(Recast).
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29. Recently, and in part as a result of the criticisms expressed during the nego-
tiations on the judgments project in The Hague of the overly broad assertion of
jurisdiction to which this may lead, the US Supreme Court?® has narrowed the
standard for general jurisdiction. A corporation’s link with the forum must be
so continuous and systematic as to render the defendant essentially “at home”
in the forum State, which comes close to the place of incorporation and principal
place of business known in the Brussels/Lugano system.

30. If the defendant, although not present in the forum country, is active there,
or directs activity at that country but not in such a continuous and systematic
manner as to render the defendant “essentially at home” in that country, then
he/she may still be subject to the jurisdiction of that court, provided the claim
“arises out of that activity”: specific jurisdiction. This, however, requires “purpo-
seful availment” by the defendant of “the benefits and protections of [the forum
State’s] laws”3°, Again, recent case-law of the Supreme Court has limited the
reach of the “arising out/purposeful availment” requirement?!.

31. So, in respect of contracts, the court-dispute connection based on the place
of performance of the contract, as defined by Art. 7 (1) of Brussels I recast, is
in the US view too narrow (on the one hand) because it does not provide for
jurisdiction where the defendant, without being active in that country, directed
its activity at that country. But, on the other hand, it is too broad because it may
lead to jurisdiction of a court in a country in which the defendant neither was
active nor at which it directed activities.

32.Inrespectof torts (Art 7 (2) Brussels I recast), the EU and US approaches do
not conflict so far as the court-claim connection is based on the place where the
act or omission causing the injury occurs. But where the court-claim connecti-
on is based simply on the place where the injury arose, and not on “purposeful
conduct” of the defendant, the US has a problem. In the US view, this is only
acceptable if the defendant’s activity is in one way or another directed at the
country where the injury took place. In Walden v. Fiore®?, the US Supreme Court
recently ruled that mere injury suffered by a forum resident is not a sufficient

29 First in Goodyear Dunlop Tires v. Brown, 131 S. Ct. 2846 (2011), then in Daimler AG v.
Bauman, 134 S.Ct. 746 (2014). In Daimler (p.23), the Supreme Court refers to the Solicitor
General’s brief, according to which “foreign governments ‘objections to some domestic
courts’ expansive views of general jurisdiction have in the past impeded negotiations of
international agreements on the reciprocal recognition and enforcement of judgments” an
indirect reference to the Hague negotiations on a “mixed “convention.

30 Justice O’Connor, in Asahi Metal Industry Co. v. Superior Court, 107 S.Ct.1026 (1987).

31 See Mcintyre Machinery, Ltd. v. Nicastro, 131 S. Ct. 2780 (2011); Bristol-Myers Squibb Co.
v. Superior Court of California, 137 S. Ct. 1773 (2017).

32 Walden v. Fiore, 134 S. Ct. 1115 (2014).
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connection between the defendant and the forum. Internet jurisdiction, both in
defamation and in other cases, including concerning trademark infringement,
raises special questions relating to what “purposeful availment” implies.

33. Not surprisingly, then, the forum actoris, provided for by the Brussels/Lugano
regime, enabling weak parties such asinsured persons, consumer and employees
to sue a defendant who is domiciled abroad in the court of their own domicile,
only based on the fact of their being domiciled there, is not acceptable for the US.

4. Impact on the 2018 Draft Convention

34. The difference in approach between the US, focused on the defendant-forum
relationship, and that of the Brussels/Lugano regime and other States, focused
on the dispute (claim)-forum relationship, is reflected in the 2018 Draft, in
particular its Article 5, which deals with indirect bases for recognition and
enforcement.* But the 2018 Draft also echoes other, economic and cultural
differences, including in relation to intellectual property, defamation and privacy.

4.1. Contracts

35. Article 5 (1) (g), inits firstlimb, focusing on the place of performance, reflects
the court-dispute approach. Therefore, it does not cover judgments given by a
court of a country where a significant amount of (preparatory) work was done
under the contract but not such that it qualified as “the place of performance”.
On the other hand, the second limb excludes recognition and enforcement of
judgments based on the test of the first limb where “the defendant’s activities
did not constitute a purposeful and substantial connection to that State”. This
meets the US defendant-forum requirement, but implies a limitation of the
Brussels/Lugano approach, and reduces predictability.

33 For criticism of the approach followed by art. 5, see Brand, 2019. He argues that “[in
contrast to] just about every trade treaty [emphasis added HvL]...the Draft text does not
include a rule of non-discrimination. Rather, through the choice of a specific set of rules of
indirect jurisdiction in Article 5(1), it allows those states which discriminate in the process
of judgments recognition to continue to do so”. However, while the Draft certainly seeks to
facilitate international trade by enhancing the free flow of judgments, that does not make
it a trade treaty subject to the rule of non-discrimination regarding foreign products and
services. It is true that the Draft does not oblige the requested State to apply a recognition
and enforcement test based on whether or not the original court had based its judgment on
a ground of direct jurisdiction available in the requested State, as Prof. Brand would have
preferred (and for which a precedent may be found in Art. 20(3) of the 2007 Hague Child
Support Convention). But, for the purpose of the test of Article 5, incoming judgments from
all Contracting States are to be treated uniformly, without discrimination.
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4.2. Torts

36. Article 5 (1) (j) on non-contractual obligations, including torts, is narrowly
drafted in two respects. First, in terms of the types of damage with which the
judgment is concerned: “death, physical injury, damage to or loss of tangible
property”, thus excluding immaterial damage among other matters. Second, by
excluding judgments rendered by the courts of the State where the injury arose,
ifthat was not also the State where the act or omission took place. This is a more
limited approach than that of the Court of Justice of the European Union (CJEU)
interpreting the Brussels Convention,** according to which both the court of the
place where the damage is caused and where the injury arose have jurisdiction.
Itis even narrower than the 2001 Interim text, which, analogous to the provisi-
on on contractual obligations (supra 35.),*° did include this basis of jurisdiction
subject to a foreseeability test.?® It is hoped - also in the light of the 2030 UN
Agenda for Sustainable Development which highlights the current “immense
challenges to sustainable development”®” - that the final text will make room
for recognition and enforcement of judgments emanating from the court of the
place where the injury arose if the defendant could reasonably foresee that its
conduct would give rise to the harm in that State (van Loon, 2018: 298-318).

4.3. Internet

37. Courts in the US, the EU, and Canada continue to wrestle with issues of
jurisdiction concerning defamation through the Internet, which may cause da-
mage in multiple States. In Keeton v. Hustler Magazine,*® in the context of print
distribution, the US Supreme Court permitted a defamation claim for the totality
of the damage, even in a forum where minimal damage occurred. By contrast,
the CJEU, in Shevill v. Press Alliance,*, also a print defamation case, ruled that a

34 CJEU, C-21-76, Bier v. Mines de Potasse (1976).

35 Art.10 of the 2001 Interim Text read as follows: A plaintiff may bring an action in tort or
delict in the courts of the State a) in which the act of omission that caused the injury occurred
or b) in which the injury arose, unless the defendant establishes that the person claimed to be
responsible could not reasonably have foreseen that the act or omission could result in an injury
of the same nature in that State.

36 This probably reflects uncertainty regarding the US Supreme Court’s position in respect
of the requirements for the exercise of specific jurisdiction over a non-resident defendant,
following its recent decision in Bristol-Myer Squibb v. Superior Court (supra, fn. 32)

37 UN, Transforming our world: the 2030 Agenda for Sustainable Development,
Retrieved 01 February 2019, from https://sustainabledevelopment.un.org/post2015/
transformingourworld, par. 14.

38 Keeton v. Hustler Magazine, 465 U.S. 770 (1984).
39 CJEU 7 March 1995, C-68/93, ECLI:EU:C:1995:61
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plaintiff may sue only for the damage suffered in the State of distribution (“mo-
saic” approach), and can recover full damages or injunctive relief only suing in
the place where the publisher is established. However, in eDate Advertising and
Others* and Bolagsupplysningen OU v. Svensk Handel AB,* both Internet cases,
the CJEU found that the plaintiff may, in addition, bring a suit for full damages
and injunctive relief in the courts of the Member State where the plaintiff has
the “centre of his interests”. A recent Canadian Supreme Court decision on In-
ternet defamation is conspicuous by a sharp division of the justices regarding
the application of forum non conveniens.* In view of these differences, and more
fundamental cultural variances on the balance between freedom of speech and
protection of personal reputation, it comes as no surprise that the 2018 Draft
excludes defamation altogether, Art. 2 (1) (k).

4.4. Intellectual Property

38. Other types of cases may also involve the Internet, for example infringement
of trademarks or commercial contracts. Art. 5 (3) under (a) and (b) has bracketed
language to deal with a judgment given by, for example, a court in the State of
registration of a trademark against a defendant who offers cloud based services
from an interactive website attracting customers from around the world for
infringement of that trademark, without having acted in or targeted activities
at that State.

39.ButArt. 5 (3) itself appears in brackets, as do Arts. 6 (a), 7 (1)(g), 8 (3),and 11.
Moreover, Art. 2 (1) (m) potentially excludes IP altogether. A complete exclusion
of IP would be a step back in comparison with the COCC, so hopefully it will be
possible to avoid such a far-reaching decision.

4.5. Consumers and employees

40. Contrary to the COCC, the 2018 Draft includes judgments on consumer and
employee contracts. Where the consumer or employee seeks recognition and
enforcement of a judgment in their favour, other rules apply. However, the trader/
employer will only obtain recognition and enforcement against a consumer or
employee, where they have addressed to the court their express consent to its
jurisdiction and the Draft excludes in that case judgments given by the court of
performance (Art. 5 (2)). Nor does it provide for recognition and enforcement
of judgments given by courts of the consumers’ or employees’ domicile, or the

40 CJEU 25 October 2011, C-509/09,ECLI:EU:C:2011:685
41 CJEU 17 October 2017, ECLI:EU:C:2017:766
42 Haaretz.comv. Goldhar, 2018 S.C.C. 28.
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place where the employee habitually carries out his/her work (in contrast to
Arts. 17-23 Brussels I recast).

5. Other features of the 2018 Draft Convention

5.1. Exclusions/Inclusions

41. The exclusions from scope of the 2018 Draftlargely coincide with those of the
COCC. But the 2018 Draft includes judgments given in anti-trust (competition)
matters - still in brackets, as a sensitive matter - and on claims for personal
injury, damage to tangible property, and rights in rem (Permanent Bureau, 2018).
As in the COCC, where an excluded matter arises merely as a preliminary issue
in the proceedings, it does not trigger the exclusion of the judgment: Art. 2 (2).
But the ruling on that preliminary matter itself shall not be recognised and
enforced under the Convention (but may still be under national law), and insofar
as the judgment was based on a ruling on that matter, it may be refused (Art.
8). Contrary to Art. 10 (4) COCC, a reference to Art. 19 is missing however. Also
contrary to the COCC (Art. 17), the 2018 Draft does not contain a provision for
contracts of (re-)insurance relating to a matter to which the Convention does

not apply.

42. Similar to the COCC, the 2018 Draft provides that “proceedings are not exclu-
ded from the scope of the Convention by the mere fact that a State, including a
government, a governmental agency or any other person acting for a State, is
a party thereto” (Art. 2 (4)). However, Art. 20, in bracketed language, permits
Contracting States to reverse this rule, by declaring, with reciprocal effect, that
it will not recognise or enforce such a judgment when that State, or an agency
or person acting on its behalf, itself is involved except where it concerns an
enterprise owned by a State.

5.2. Exclusive bases for recognition and enforcement.
Recognition and Enforcement under national law

43. Art. 6 obliges courts to refuse recognition and enforcement of judgments
that do notrespect the requirements of Art. 6 (a)(supra 39),(b) and (c). As noted,
the Draft Convention does not include a list of prohibited bases for recognition
and enforcement, but indirectly these provisions have a similar effect regar-
ding judgments not based on the exclusive bases of Art. 6. This is an exception
to Art.16, which makes it clear that the Convention is generally non-exclusive,
leaving Contracting States free to recognise and enforce judgments on any basis
not foreseen, or on any matter excluded, by the Convention.
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5.3. Refusal of recognition or enforcement and procedural matters

44. Arts. 7 (grounds of refusal), 8 (preliminary questions) (supra 41.), 9 (seve-
rability), 10 (punitive damages), 12 (judicial settlements), 13 (documents), and
14 (1) (procedure) correspond largely with, or are even identical to, Articles 9,
10, 15, 11-14 of the COCC.

45. Art 7 (1) (b), permitting refusal of recognition and enforcement if the
judgment is obtained “by fraud” contrasts with the corresponding provision of
the COCC, limited to fraud “in connection with a matter of procedure”. As with
the added language in par. (c) (“...and situations involving infringements of se-
curity or sovereignty of that State”), the risk is that this may invite a review of
the merits of the judgment, contrary to the provision of Art. 4 (2) which prohi-
bits such review. Art. 7 (1) (d) extends the idea underlying the COCC that court
designations by the parties must be respected, to non-exclusive choice of court
agreements and agreements in trust instruments.

46. The 2018 Draft contains several interesting novelties. One novelty is the
provision of Art. 4 (4), which gives the requested court a certain flexibility in
dealing with judgments that are subject to review in the State of origin. Con-
trast this with many national recognition regimes requiring that the judgment
must be final. Another novelty is the exclusion by Art. 14(2) of the application of
the forum non conveniens test at the stage of recognition and enforcement: the
requested court may not refuse the recognition or enforcement of a judgment
on the ground that the requesting party had better seek such recognition or
enforcement in another State*. Another helpful provision is Art. 15 on security
for costs, inspired by Articles 14 and 15 of the 1980 Hague Convention on Access
to Justice.

5.4. Judgments given by a common court

47. Another novelty is the provision, in bracketed language, dealing with
judgments rendered by “common courts” (Art 4 [(5)], [(5) and (6)])- These are
courts established by two or more States, such as the Common Court of Justice
and Arbitration of the Organization for the Harmonization of Business Law
(CCJA); the Caribbean Court of Justice (CCJ); the Judicial Committee of the Privy
Council (JCPC); or the future Unified Patent Court. But since the EU counts as
a “Contracting State”, as it may itself become a Party to the future Convention,
the CJEU is not to be considered as a common court.

43 Notethatthe Convention, being a traité simple, does not and cannot exclude the application
of the forum non convenience by the court originally addressed.
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48. The 2018 Draft seeks to establish the conditions under which a judgment
rendered by acommon court “shall be deemed to be a judgment given by a court
of a Contracting State”. First, a declaration of a Contracting State identifying
such a court is required. Second, the draft deals with the “free rider” problem,
i.e., it seeks to prevent recognition or enforcement of a judgment rendered by a
common courtin situations where one or more of the States on whose behalf the
common court exercises jurisdiction is not a Party to the Convention. Otherwise,
a State could benefit from the Convention without binding itself to it**. Finally,
the Declaration has effectin the relation to other Contracting States only if they
have not opted out from (Art. [6], first alternative), or into it (Art. [6], second
alternative).

6. Conclusion

49. There is a certain irony in the fact that, when later this year the Convention
on the Recognition and Enforcement of Judgments will see the light, the work
thatstarted in the 1960’s with the 1965 Choice of Court and the 1971 Recognition
and Enforcement Conventions will have come full circle: the Hague Conference
will, once again, after having crafted an instrument on choice of court, adopt a
Recognition and Enforcement Convention! Yet, the image of an upward spiral
will hopefully do better justice to the outcome. If one compares the 1965 and
2005 Choice of Court Conventions, it is only fair to note that the former went
only half way, in particular insofar as it did not unify the rules of recognition
and enforcement of judgments but left these to national law, and it never came
into force, whereas the 2005 Convention now binds 32 States, has been signed
by the US and China, and is likely to attract more Parties in the future.

50. The reasons for the failure of the 1971 Convention have been set out supra
10.-13. The structure of the new Convention will hopefully be less complicated
than that of its predecessor. A bilateralisation requirement should be avoided,
or at least drafted in a way that makes the application of the Convention not
unduly difficult.

Contrary to the situation forty years ago, there is no competing (European or
international) instrument available. On the contrary, through its membership
of the Hague Conference (since 2007), the EU has acknowledged the importance
of this organisation as a forum for negotiating global instruments. For the EU,
the Judgments Project is now a priority project of the gradual construction of
an external EU policy on judicial cooperation in civil and commercial matters.

44 Subparagraph (a) excludes such situations where the judgment is based on consent only
of the parties. Subparagraph (b) deals with all other situations, in so far as a clear link can
be established between the judgment and a Contracting State.
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From a global perspective, the Convention will fulfill a long-felt need for a mul-
tilateral framework for the recognition and enforcement of judgments. The
Convention will, as a whole, contribute to the aforementioned 2030 UN Agenda
for Sustainable Development which encourages the international community
to “promote the rule of law at the national and international levels and ensure
equal access to justice for all” (Sustainable Development Goal 16.3).*° In terms of
its scope, if (for example) IP and or anti-trust matters were excluded, it may end
up as a rather modest instrument, but that may be inevitable to attract world-
wide participation. In the future, its substantive reach might also be broadened,
through additional protocols.*¢

[t will be very important to focus the energy of the Conference on the promotion
and follow up on the implementation and application of the future Convention.
This will require considerable efforts, from which work on a possible “traité
double” (supra 2.) should not detract. After so many years of intense study, dialo-
gue and negotiations, the 2019 Convention on the Recognition and Enforcement
of Judgments in Civil or Commercial Matters has the potential of meeting the
need for a truly global common framework for the circulation of judgments in
our emerging world society.
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Hans van Loon,

Buswu eenepaaHu cekpemap Xawike koHgepeHyuje o
MehyHapodHom npusamHoM npasy (1996-2013),
Yaau HHcmumyma 3a mehyHapodHo npago

KA I’/IObAJIHO] XAIIIKO] KOHBEHIIHUJH O IIPU3HARY H U3BPIIERY
IIPECYJ]JA Y TPABAHCKHM H/IH TPTOBAYKHM CTBAPHMA

Pe3ume

Aunaomamcka cednuya Xawke koHgepeHyuje o MehyHapoOHOM hpusamHoM npagy
noceeheHna yceajarby Kongenyuje o npusHarey u uzepuierby npecyday 2pahaHckum
uau mpz2osaykum cmeapuma odpxrcahe ce y nepuody od 18. jyHa do 2. jyaa 2019.
2oduHe. Y osom pady dam je ocepm Ha ucmopujy moz npojekma, Koju cesice do 1992.
200uHe, kada cy CjedurbeHe Amepuuke /[lpacage npediodxicusie yceajarse , Meuogume
KoHeeHyuje“. C mum y 8e3u, pazmampa ce u OUHAMUKA UHUYUJAJAHUX NPe208opa:
pas.03u 3602 Kojux npe2080puU HUCY Mo2.1u 0d U3Hedpe KOH8EHYUjy Koja 6u, 0cuMm
npu3Harba U u3epuierba npecyoa, yHugukosa.ia u ocHoge dupekmHe MehyHapodHe
HadsexcHocmu, 8eh cy dogesiu 0o omno4urara npezo8opa o yceajarky Koneenyuje
o u3bopy cyda us 2005. 200uHe, 4uju je domawaj oepaHu4eH Ha cnopasyme o uzbopy
(uck/byvuB80) Had1excHo2 Cyda u npu3Harse U u3spuierbe npecyda doHemux Ha 0CHO8Y
makeux cnopadyma. Aymop makohe pazmampa 0ko/Hocmu nod Kojuma je dow10 0o
akmye/IHUX npez2ogopa koju cy dose.iu do uspade Haypma KoHeeHyuje o npusHarey
u uzspuiersy npecyda (maja 2018. zoduHe), yuje je nobe npumeHe 02paHU4eHo camo
Ha NpU3Har-e U uzepuierbe npecydd. Ynpkoc HagedeHoM 02paHu4ersy, pasauke Koje
nocmoje usmehy CA/J-a u dpyaux dpxcasa no numarby cydcke HadaexcHOCMuU U
dasbe uMajy 8axcaH ymuyaj Ha npusHaree npecyday mamepuju yeogopa, deauxkama,
aKmueHocmu Ha UHmMepHemy, UHmeiekmya./iHe c8ojuHe, Npaea nompowa4a u
3anocsaeHux. Y pady ce Hagodu u Heko/uko dpyaux kapakmepucmuka Haypma
Konesenyuje uz 2018, koje jedHum desom nouyusajy Ha Konsenyuju o uzbopy cyda
a dpyaum desom npedcmassajy HoguHe. Hanocsiemky, aymop 3aks/eyuyje da Ce
6ydyéa KOH8eHYUja, Uako je nosbe teHe NpUMeHe MoxHcda Mdarbe aMOUyuo3HO 00
OHO2a WMO je ucnpea NJAaHUpaHo, Unaxk ucnyHumu dy20200utita o4eKu8ara Ha
2/106a/1HOM NAGHY.

KyuHe peuu: Haypm Xawke koHseHYUje 0 npu3Hasary U Usspulery npecyoa,
Xawka koHseHyuja o usbopy cyda, Pezyaamuesa bpucea I (recast), duHamuka u
u3a3osu npe208apayvykoz npoyeca, ocHogu dupeKkmHe u uHoupekmue mehyHa-
podHe HadsedxcHocmu, cydcka HadaexcHocm y CA/l u dpyzum dpaxcasama,
y2080pu u desuKmu, UHMeNeKmya/iHa C80juHd, pas3/103u 0d6ujara NPU3HarsLa,
6usnamepaausayuja.
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QUESTIONS ON PROTECTION
OF CULTURAL HERITAGE™

Introduction

1. The aim

The aim of the following lines is to give a summary of the efforts undertaken by
international organizations and national legislations, in particular by Greek law,
in order to protect the cultural heritage of a country, also called cultural patri-
mony or cultural property’. Greece, since the very beginning, during and after
the creation of the modern State, has been very concerned with the protection
of cultural objects, and in particular with their international protection, as it
often suffers from theft and looting of many elements of its cultural heritage.
In order to increase the protection of such objects, this country plays an active
role in the international arena, promoting the return and restitution of stolen
or illegally exported elements of cultural heritage to their countries of origin.

“vrellis@law.uoa.gr

” This paper reproduces the text of a lecture given by the author at the Faculty of Law
University of Ni$ (Center for Private International Law of the Hague Conventions) on the
13th of April 2016.

1 The term cultural heritage seems preferable, though it has been criticized, e.g., by
Merryman, 1985: 1911-1916, as being romantic and as expressing a kind of cultural nationalism;
nevertheless, being emotionally strong, this term emphasizes more than one factors: a time
factor and a national one, which includes, in turn, a cultural element, since cultural identity can
be considered as one of the component parts of a nation, affirming and ensuring the identity
of the community, to which the item belongs (in a non-strictly legal sense). These factors
are always importantin order to determine the protected object as well as the degree of the
protection. On the concept of the term and on its evolution, see Loulanski, 2006: 207-233.
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2. The risks

There are two types of risks menacing cultural heritage: those regarding the
corporal integrity of cultural objects threatened by war and other analogous
activities? or pollution, natural disasters, public and private works, etc; and risks
regarding the interest of a country to keep them in its territory on the one hand,
and the interest of the owner to keep an object in its possession on the other
hand (thefts and illegal exports). The need for protecting cultural objects from
a natural or other disaster is generally recognized, at least in theory, because
cultural heritage is very important for a country or a nation, as it is for science,
in the sense that it collects a great deal of precious information regarding the
evolution of the way of life of human communities. Consequently, their protec-
tion is very important for mankind as a whole, a factor which led to the use of
the term world cultural heritage®. The whole mankind has an obvious “interest”
thatan Egyptian, Syrian, Afghan, Serbian or Greek monument be protected from
destruction. Therefore, international Conventions have been concluded in order
to enhance cooperation of States for the preservation of cultural heritage, like
the UNESCO Convention concerning the Protection of the World Cultural and
Natural Heritage (Paris, 16 November 1972).

For jurists, however, the second category of risks carries particular interest,
namely with regards to the theft and illegal export of an isolated cultural object
or an item removed from a monument. Therefore, we’ll insist here on this very
issue, which also calls for international cooperation, if not even more so than
the first category. Greece is very interested in such cooperation and participa-
ted actively in all international negotiations for establishing new instruments
within the framework of the UNESCO, the Unidroit, the United Nations or the
Council of Europe. It adopted, e.g., the UNESCO Convention on the Means of Pro-
hibiting and Preventing the Illicit Import, Export and Transfer of Ownership of
Cultural Property (Paris, 14 November 1970 ), qualified as the most influential
document in this area, as well as the Unidroit Convention on stolen or illegally
exported cultural objects (Rome, 24 June 1995)*. In the EU regime, two other

2 Seethe UNESCO Convention for the Protection of Cultural Property in the Event of Armed
Conflict with Regulations for the Execution of the Convention 1954 (The Hague, 14 May 1954),
adopted by Greece and Serbia, and the Protocols; on this Convention Dominguez-Matés, 2008:
851-882; Kamga, 2008: 817-849.

3 The UNESCO established a list of monuments belonging to the world cultural heritage,
including among others, e.g., the Palace of Galerius, Stari Ras and Sopocani, the Studenica
Monastery in Serbia; the Acropolis (Athens), the Temple of Apollo Epicurius at Bassae, the
Archaeological Sites of Delphi, Olympia, Aigai (modern name Vergina), the Island of Delos in
Greece.

4 Regarding this very important Convention, see, e.g. Vrellis, 2003:17-46. For a comparison
between this Convention and the Directive 93/7/EEC of the Council, see Siehr, 1998: 671-683.
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instruments are important on this matter: The Council Regulation (EEC) no.
3911/92 of 9 December 1992 on the export of cultural goods (amended several
times since) which currently finds its codified version in Council Regulation
(EC)no0.116/2009 of 18 December 2008 on the export of cultural goods®; and the
Council Directive 93/7/EEC of 15 March 1993 on the return of cultural objects
unlawfully removed from the territory of a Member State (modified later and)
recast actually by Directive 2014/60/EU of the European Parliament and of the
Council of 15 May 2014 on the return of cultural objects unlawfully removed
from the territory of a Member State and amending Regulation (EU) no 1024/12
(corrigendum in OJ L 147, 12.6.2015, p. 24).

The procedure introduced by this Directive was considered as “a first step in
establishing cooperation between Member States in this field in the context of
the internal market” (recital no. 6 of the Directive 2014/60/EU). The Community
had examined the matter as if it were about articles of commerce (see, however,
infra, 1.2.1). It thus dealt with them as an exception from the fundamental free-
dom of circulation of goods into the Common Market. Therefore, it restricted
this exception, in only some objects classified, before or after their unlawful
removal from the territory of a Member State, among “the national treasures
possessing artistic, historic or archaeological value”. It would certainly be much
better if the Community would deal with such objects not as articles of commerce
but rather as elements of the national cultures of member States, all of which
enrich cultural diversity; this very diversity seems important for the future of
the European Union itself.

3. The main trends

Two different trends appear on a global level. One trend stresses the interest
of a usually economically poor but culturally very rich State to keep a cultural
objectin its territory. Such an interest is extremely important for the history of
the country and the identity of the people. This feeling - affirming the continuity
and the identity of a nation - has been qualified by the partisans of the second
trend as romantic and nationalistic (supra, note 1). Beside this unjust blame,
the second trend refers to the trade freedom as a general principle, covering
both usual articles of commerce and objects of art, including cultural objects
wrongly assimilated to objects of art. Consequently, according to that second
trend, a cultural object must be freely sold in its initial country (country of
origin), then be transferred to another country, sold there, etc. Even a cultural
object stolen in its country of origin and transferred to another country may

5 The Regulation establishes a Community system to protect Member States’cultural heritage
from illegal exportation out of the Community borders to non-Member States.
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be (according to the same trend) legally acquired by a bona fide purchaser, sold
further to another person and entered into the market. This second trend, so-
called internationalistic, is supported in particular by persons involved in art
trade, art dealers and countries economically rich but culturally rather poor.
These countries want to collect cultural objects from all over the world, make
profit by organizing auctions in their own territory (e.g. Sotheby’s in London or
Christies), enrich their museums, and they allege that they are in a better positi-
on to safeguard the corporal integrity of cultural objects, which are threatened
at their home countries with war or other analogous activities or pollution or
natural disasters or pillage etc®. Thus, they save, as they often cynically pretend,
said objects from destruction risks and offer to their citizens and the visitors,
opportunities of enjoyment and cultural development. To be sincere, one must
stress the fact that the global annual turnover in art market is enormous, ana-
logous to a large extent to that in weapons, and this is a factor stimulating the
increase of the illegal trafficking of cultural objects; a traffic which many wish
to transform or disguise into legal trade by invoking some well-known rules
of private and private international law, such as the protection of a bona fide
possessor or the lex rei sitae.

Our subject will be limited to the exploration of two main questions: (1) What
are the protected items? (2) How are they protected, in particular on the inter-
national level?

Chapter 1: The protected items

Concerning the definition of cultural objects, two particular problems arise: (a)
How are they defined? (b) Do all these objects merit protection, and if so, do all
of them merit protection to the same extent?

1.1. How to define a cultural object
Two specific points require more attention:

1.1.1. Who must have the competence for qualifying an item as a cultural object?

Afirst possible answer is that each State may define which items are considered
as cultural objects according to its own law. The other States have to recognize

6 Suchanallegationisnottrue. E.g., the fragments of the Parthenon temple (Athens), illegally
removed and partly destroyed by Lord Elgin (the so-called Elgin Marbles), have been damaged
atleast twice there, although many had pretended that it was safer for the antiquities to be
kept in the British Museum instead of being rendered to Greece, where they were exposed
to pollution: (1) when the British Museum, in which they are, awkwardly attempted to clean
them; and (2) quite recently, when the room in which the fragments are exhibited has been
submerged after a heavy rain.
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that definition. This solution has been adopted by the UNESCO Convention (Pa-
ris, 1970). Article 1 states, “For the purpose of this Convention, cultural objects
are those which, on religious or secular grounds, are designated by each State as
being of importance for archaeology, prehistory, history, literature, art or scien-
ce and belong to one of the following categories [...]”; an analytical list of items
follows thereafter. Such a solution affirms the principle of mutual recognition
of national legislations on the point at hand. In other words, a State recognizes
and considers as a cultural object an item which is qualified and protected as
such by the legal system of another State. It is obvious that the partisans of a
very broad protection of cultural objects are in favor of such a wording.

A similar reference to the domestic legislation is to be found in the Directive
2014/60/EU as well as its initial version (Directive 93/7/EEC). In this instrument,
however, the definition is far more restricted, since it is limited to a restricted
number of very important cultural objects, those classified as national treasures
of the relevant Member State, within the meaning of Article 36 of the Treaty, and
belonging to one of the categories listed in an Annex or forming integral parts
of public collections, etc’. The scope of the new version (Directive 2014/60/
EU) is more extensive, covering (i) any cultural object classified or defined by a
Member State as a national treasure, (ii) whether or not such objects form part
of public or other collections or are single items, and (iii) whether or not they
originate from regular or clandestine excavations.

A different solution has been adopted by the Unidroit Convention (Rome, 1995).
Article 2 (the outcome of hard negotiations in Rome) repeats the UNESCO de-
finition, and is accompanied with the same analytical enumeration of items in
an Annex, but without any reference to the State’s legislation. It is an autonomous
definition for the purpose of the Convention, not depending on the national le-
gislation of the Contracting States. Consequently, an item qualified as a cultural
object by the State of its origin may not be qualified or protected as such by the
Unidroit Convention.

1.1.2. What are in principle the items which may be qualified as cultural objects?
There are many answers to this question.

In various national, European and international texts, one may come across
definitions which, on the one hand, combine and accumulate some abstract
and general elements (e.g. an item which, on religious or secular grounds, is of
importance for archaeology, literature, art, science etc.) with some other rather

7 That Annex contained various items, among them archaeological objects, photographs,
films, books etc.
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concrete and detailed elements, on the other hand (e.g. an item belonging to
inventories of institutions) [see Council Regulation (EC) no 116/2009].

Domestic legislations define cultural objects using either some vague and more
or less broad wording (this is the case e.g. in Canada, Japan, Portugal, Finland,
Greece, and other countries)® or a system of classification, registration or inven-
tory, in order to protect exclusively the registered or inventoried items®. The se-
cond system may appear simple and satisfactory (and useful for the international
art trade), butin reality it is not at all satisfactory because (i) a great number of
poor countries with arich and ancient cultural heritage, are not able, to finance
such inventories; and (ii) the most vulnerable cultural objects, those unlawfully
excavated, remain without any protection, just because they are unknown and
consequently they cannot be inventoried.

Sometimes national legislations adopt extremely broad definitions of cultural
objects. This is, for example, the case of Greek Act no 3028/2002 on the pro-
tection of Antiquities and Cultural Heritage in general'®. Article 2 letter (a) of
the Act, without using any list of items, simply states that “Cultural objects
shall mean testimonies of the existence and the individual and collective cre-
ativity of humankind (human beings)”*'. This means that actually any product
of human activity, as an element of safeguarding the historic memory of human
beings constitutes a cultural object and, consequently, it forms part (under some
conditions) of the protected cultural heritage of the Country. Obviously, such a
general definition is not appropriate for identifying positively the items deser-
ving a specific protection. On the contrary, in a sense, it would be dangerous:
If every testimony of a human activity were effectively protected, future crea-
tions would be in some way prohibited or scarcely realizable, for lack of space
in a narrow piece of land of a small country where culture has been developing
for millennia. Thus, it is necessary to find an appropriate criterion, in order to
specify the items deserving an increased protection.

8 Seein Vrellis, 1996: 221-222.

9 Cf. the UNESCO Recommendation for the Protection of Movable Cultural Property of 28
November 1978, art. 12 letter (a).

10 See Vrellis, 2004: 1779-1788.

11 Besides the tangible cultural heritage Greek law and international Conventions actually
protect intangible cultural objects as well. See art. 5 of the Act, which preceded the UNESCO
Convention of 17 October 2003 for the Safeguarding of the Intangible Cultural Heritage
(ratified among others by Greece and Serbia). However, it seems doubtful whether or not we
are already mature enough to establish a satisfactory system of protection of the intangible
cultural heritage, if something like that really exists.
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1.2. Are all these objects worth being protected to the same extent?

In order to protect a cultural object, various international instruments, like the
UNESCO and the Unidroit Conventions, require that it must be of importance for
archaeology, history, literature, art or science, etc.

This condition presents a twofold aspect: (a) the importance as a concept, and
(b) the degree of the importance.

1.2.1. The importance as a concept

The importance (as a concept) of a cultural object shall not be linked with its
financial value. A piece of textile of no earthly use may have an extremely high
moral and historic value for a State or a nation, because it is the bloodstained flag
of that nation fighting for freedom. Evaluating the importance of an item on the
base of its price in the market is an idea completely incompatible with the ratio of
protecting cultural objects. However, Council Regulation (EC) no 116/2009 and
the initial Directive 93/7/ EEC required for the protection of some categories of
cultural objects (like drawings, photographs, books, pictures etc) that they have
a minimum price in the market. Fortunately, under the new version (Directive
2014/60, Recital 9), cultural objects classified or defined as national treasures
no longer have to belong to categories or comply with thresholds related either
to their age or financial value in order to qualify for return under the Directive.

In the UNESCO’s and the Unidroit definitions of cultural objects, the importance
of the item has to do with archaeology, history, literature, art, etc. This link has
atemporal and a cultural aspect. On the one side, for many cultural objects like
those being important for paleontology or history, the critical factor is that of
their age; on the other side, for other cultural objects, like those being important
for art, the critical factor is obviously the cultural one!2.

1.2.2. The degree of importance

Greek Law proceeds to specific and precise distinctions, making dependent the
degree of protection reserved to a cultural object/monument on the degree of its
importance: The importance of a monument mainly refers to its age’’. The general

12 In a similar way, Greek Law tries to identify the protected cultural objects through
another, additional concept, i.e. that of the monument. The monument is a narrower concept
than that of cultural object. The terminology used by Greek Act no 3028/2002 is rather
confusing, but one might affirm that the Monuments are the tangible cultural objects which
are protected or worth being protected by the law, either because of their age or their
intrinsic cultural importance.

13 Council Regulation (EC) no.116/2009 too takes into consideration a time factor, covering,
e.g., archaeological objects or books more than 100 years old, printed maps more than 200
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rule is: More ancient items are more protected; more recent items are less protected.
Regarding the recent objects, a cultural factor appears: modern monuments are
worth being protected on the ground of their cultural (historic, artistic or scien-
tific) importance. More particularly, the main distinction adopted by the Greek
Act, reiterating the previous rules, is the distinction between monuments dated
from the very remote past until the year 1830 inclusive (ancient monuments) and
those dated after this year (modern monuments)'. Without entering into quite
complicate details, it suffices to stress an additional distinction inside the frame
of ancient monuments: the Act distinguishes between ancient monuments dated
until 1453 A.D.", and those dated after 1453 until 1830.

A.1.a. All the ancient monuments (movable and immovable) dated until 1453 (i.e.
coming from the prehistoric period, from antiquity or from the Byzantine period)
enjoy the maximum protection: They are considered monuments ex lege; they are
extra commercium, barred from acquisition by way of usucapio, and not subject
to seizure. The immovables in principle are the ownership of the State, which is
also their possessor?¢. The movables in principle belong to the State as regards
their ownership and possession, albeit with exceptions: (a) Rights of ownership
over religious movables already belonging to the Church or to other ecclesiastical
or religious bodies and institutions, remain; (b) the rights of ownership of indi-
viduals over such movables, legally imported into Greece, are recognized under
conditions, if they are not the result of an excavation, and may be transferred
either inter vivos or mortis causa. A permit of a singular possession of movables
belonging to the State may be granted to individuals by decision of the Mini-
ster of Culture. The transfer of that possession may be permitted, usually after
approval of the Minister of Culture, in preference towards other public bodies
and institutions or other legal persons, in order to be displayed in a collection of
a museum. Any transfer taking place in violation of the mentioned rules is null
and void. They cannot be legally acquired even by a bona fide purchaser, and
even though they are bought in an auction house or in an open market.

b. The same system seems to apply grosso modo to the ancient monuments (mo-
vable or immovable) dated after 1453 (until 1830, of course), which are found
during an excavation or any other archaeological research, or are detached
from immovables.

years old, archives more than 50 years old etc.

14 After the revolution against the Ottoman Empire, the year 1830 marked the birth of the
modern Greek State.

15 The year 1453 is the end of the Byzantine Empire.

16 Thereis one exception to the ownership of the State: ownership over religious immovables
already belonging to the Church, or to other ecclesiastical or religious bodies and institutions,
remains.
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2. Regarding ancient monuments dated after 1453 (until 1830) but not falling
within the exceptional categories just mentioned, namely items discovered du-
ring an excavation or detached from an immovable, such items are less protected.
The Act distinguishes between immovables and movables. (i) Immovables are
monuments ex lege; the State remains their owner, but the possibility of other
persons beyond the State to acquire the ownership over them is nevertheless
recognized. (ii) On the contrary, in order to be protected, movable monuments
dated after the year 1453 but before the year 1830 inclusive, not discovered du-
ring an excavation (etc.) must be qualified as monuments by virtue of a decision
of the Minister of Culture (as modern movable monuments), due to their “social,
technical, folkloric, ethnological, artistic, architectural, industrial or in general
historic or scientific importance”. The crucial element for their protection is
not their age but their cultural importance. They may exceptionally belong
to persons other than the State, even to individuals; in that case, they may be
seized under a specific procedure and the right of ownership over them may be
transferred under conditions. When they are the ownership of the State, their
possession by other persons may be permitted by a decision of the Minister of
Culture.

B.1. Modern monuments (i.e. those dated after 1830) are protected, not because
of their age but because of their “architectural, town planning, social, ethnolo-
gical, folkloric, technical, industrial, or in general historic, artistic or scientific”
importance. It is precisely this significance that leads the Minister of Culture to
qualify such objects as “monuments” and grant them protection, since they are
not protected ex lege. The time elapsed since their creation is relatively short and,
consequently, does not suffice for protecting them. At this moment, the criterion
of cultural importance intervenes and balances the youth of age. Individuals
are allowed to acquire ownership over all modern monuments and exercise it
under conditions. Itis worth noting that (unlike other movable items) a movable
monument, stolen or lost, cannot be legally acquired a non domino from a third
person, even though the latter is bona fide and even though he bought it in an
auction or in an open market.

2.Itis worth stressing a distinction made by the Act between less modern and
more recent monuments. The latter must be particularly important in order to
be qualified as monuments: (a) The modern cultural objects created in a period
before the last 100 years are qualified as monuments due to their cultural im-
portance (in the above sense); but (b) the modern cultural objects dated within
the period of the last 100 years (i.e. from today back to 1919; the more recent
modern objects) may be qualified as monuments due to their particular cultural
importance (in the mentioned sense). The discretion of the Ministry, though
under the judicial control of the Conseil d’Etat (the Administrative Supreme
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Court in Greece), seems extensive, all the more so as this Court had in the past
interpreted very widely the historic importance of a building (e.g. an open-air
cinema). It seems advisable that a corrective criterion should be introduced
in order to restrict the over-extensive ministerial power of qualification, and
not to allow the qualification of an object of art as a monument, as long as the
intellectual property rights over this object remain?”.

The system established by Greek Law is a moderate position between two
extremes: on the one hand, the opinion considering that every cultural object
is important by itself and must be protected at the highest level, and, on the
other hand, the opinion supporting that only a more or less restricted number
of items of great or significant importance (the cultural treasures) are worth
being protected.

Chapter 2: Cultural objects’ protection on international level

Itis noted supra that theft and illegal export of a cultural object are particularly
interesting for jurists, and especially on the international level. All States have
an interest to keep their own cultural heritage under their control and in their
territory, or to recover it. A first crucial issue in this respect is the nationality/
origin of a cultural object. Does a concrete item belong to State (country, commu-
nity, tribe) X or to State (country, community, tribe) Z?

2.1. The nationality of a cultural object

2.1.1. The importance of the question

In case where the same object is claimed by two or more different States, and has
to be restituted to its national State, i.e. to the State of its origin, it is absolutely
necessary to know exactly to which of them it must be returned. The solution is
sometimes very difficult. Let us suppose, for instance, that an object belongs to
a culture (e.g. of pre-Columbian era), which has been developed in the territory
of more than one actual States (e.g. Mexico, Peru and other countries in Latin
or South America). This object has been illegally excavated somewhere in the
general area of that culture, but the place of the excavation remains unknown.
It has been consequently found in a third country (U.S.A.), where it is claimed by
more States (Mexico and Peru). There is no easy answer to the question which
is the State of origin of that object, to which it has to be returned.

Besides, it is interesting to know whether a State, which affords an increased
protection to its national cultural objects, is ready to provide for an analogous

17 For more details see Vrellis, 2006: 429-442.
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protection of foreign cultural objects, for example in returning them to their co-
untry of origin in case of an illicit exportation from that country. Countries adopt
various solutions. For example, Canada, Australia and the USA have established
a rather efficient protection regarding foreign cultural objects, proceeding
to a control of the legality of their export from their Country of origin, at the
moment of their import into their territories. Greek Law aims to protect in the
first place the cultural heritage of the Country (Article 1 § 1). Thus, the import
of cultural objects into Greece is in principle free, under the condition that the
UNESCO Convention of 1970 and other rules of International law are respected!®
(in general, this means that the imported items should be legally exported from
their Countries). On the contrary, the export of monuments from Greek territory
is in principle forbidden and may lead to imprisonment and confiscation of the
items®. At the European level, Council Regulation (EC) no. 116/2009, estimating
“necessary to take measures in particular to ensure that exports of cultural
goods are subject to uniform controls at the Community’s external borders”
(Preamble no. 3), stipulates that, in principle, “the export of cultural goods [in
the meaning of the Regulation] outside the customs territory of the Community
shall be subject to the presentation of an export licence” (Article 2 § 1), which
“shall be valid throughout the Community (Article 2 § 3)%°. Regarding the intro-
duction and import into the customs territory of the Union of cultural goods,
inter-institutional negotiations on a “proposal for a regulation of the European
Parliament and of the Council on the import of cultural goods” have recently
led to a compromise?’.

18 In case of violation of international rules, criminal sanctions are provided (art. 64-65
of the Act).

19 Exceptionally, under specific circumstances and conditions, and in general, after
permission by the Ministry of Culture, the export of monuments is permitted, e.g. for the
purpose of their display in museums or for loaning or exchange, research, educational or
conservation purposes (art. 34 § 11 of the Act).

20 Commission implementing Regulation (EU) No 1081/2012 of 9 November 2012 for
the purposes of Council Regulation (EC) no. 116/2009 on the export of cultural goods (see
Corrigendum in O] L 93, 28.3,2014, p. 86), which codified Commission Regulation (EEC)
no. 752/93 of 30 March 1993, laying down provisions for the implementation of Council
Regulation (EEC) no.3911/92, establishes (arts. 1-2) three types of licences for the export of
cultural goods: (a) astandard licence, “normally [...] used for each export subject to Regulation
(EC) no. 116/2009”; (b) a specific open licence, covering “the repeated temporary export
of a specific cultural good by a particular person or organization”; and (c) a general open
licence, covering “any temporary export of any of those cultural goods that form part of the
permanent collection of a museum or other institution”.

21 See the text of the provisional agreement upon that proposal, available at http://www.
europarl.europa.eu/RegData/commissions/imco/inag/2019/01-16/C]33_AG(2019)632807_
EN.pdf
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2.1.2. Criteria of nationality

Various criteria have been advanced in order to designate the nationality of a
cultural object: (a) A personal criterion, not quite satisfactory: as State of origin
is considered the State whose nationality has the creator of the object.?? Personal
criterion is sometimes combined with a territorial one, like in Swedish law on
cultural heritage (1989), Ch.5 s.2: “The term Swedish items of historic interest
refers to items which were actually or presumably made in Sweden or in some
other country by a Swede. The term foreign items of historic interest refers to
items made in another country by a non-Swede”.

(b) A territorial criterion with various nuances: as State of origin is considered
the State in the territory of which the cultural object has been found during
an excavation (very satisfactory criterion), or has been created, or it has been
located there for many years and has been somehow “naturalized” there.

(c) A functional criterion (often very satisfactory), which means the link of the
object to a monument (a temple) in which the object was used or which it was
intended for. According to this criterion, the sculptures and reliefs of the Parthe-
non in the Acropolis in Athens, illegally removed by Lord Elgin at the beginning
of 19*" century and retained by the British Museum, must be returned to the
monument (the Parthenon, i.e. to Greece).

(d) A contractual criterion: The State of origin is that which legally obtained the
object from its owner.

(e) A cultural criterion, i.e. the link to the history or the culture of a State, has
been proposed by the Institute of International Law in 1991 at Basel. Article 1
§1 (letter b) of the Resolution on the International Sale of Works of Art from the
Angle of the Protection of the Cultural Heritage states: “For the purpose of this
Resolution: [...] b) ‘country of origin’ of a work of art means the country with
which the property concerned is most closely linked from the cultural point
of view”. The cultural criterion may be very interesting but sometimes quite
difficult to apply.

(f) Combined criteria: The UNESCO Convention of 1970 on the means of prohi-
biting and preventing the illicit import, export and transfer of ownership of
cultural property attempted to combine various criteria in Article 4, without
any priority among them: “The States Parties to this Convention recognize that
for the purpose of the Convention property which belongs to the following ca-
tegories forms part of the cultural heritage of each State: (a) Cultural property
created by the individual or collective genius of nationals of the State concerned,

22 See New York Court of Appeals 2nd cir. (1982), on the case of Matisse, Portrait
sur fond jaune.
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and cultural property of importance to the State concerned created within the
territory of that State by foreign nationals or stateless persons resident within
such territory; (b) cultural property found within the national territory; (c)
cultural property acquired by archaeological, ethnological or natural science
missions, with the consent of the competent authorities of the country of origin
of such property; (d) cultural property which has been the subject of a freely
agreed exchange; (e) cultural property received as a gift or purchased legally
with the consent of the competent authorities of the country of origin of such
property”. The weakness of this approach is the risk that the same object could
be considered as having more than one State of origin.

2.1.3. Criteria established by Greek Law??

(i) A kind of combination of territorial and cultural criteria is established by
Greek Law. too. The main criterion is territorial: The actual situs of the object.
The principle is rather simple: Every cultural object, which is located within the
boundaries of the Greek State, including the territorial waters, as well as within
other maritime zones over which Greece has relevant jurisdiction according
to international law (i.e. the underwater cultural heritage?®*), is considered to
be part of the Greek cultural heritage (Article 1 § 2 first sentence of the Act no
3028/2002). The concept of underwater cultural heritage includes sites, cities
[like the ancient cities (lost under the water) of Keghréai (partly under the sea)
and Helike (in Greece)]?, structures [like the Beacon at Alexandria (Egypt)], buil-

23 See Sp. Vrellis, 2006: 442-446.

24 Theunderwater cultural objects are a very important category of cultural objects, both
for archeologists and jurists, scientifically and financially; they run the danger of being looted
by treasure hunters; Williams, S. (1997), Patrimoine sous-marin: La course aux trésors,
Sources UNESCO no 87 (février 1997), p. 7-8 [Electronic version]. Retrieved 20 February
2016, from https://unesdoc.unesco.org/ark:/48223/pf0000105111_fre

25 Regarding Helike, an important trading port in the Gulf of Corinth, destroyed and
submerged -probably not by the sea but by an inland lagoon, which later silted over- on a
winter nightin 373 BC, after a catastrophic earthquake and tsunami, see https://en.wikipedia.
org/wiki/Helike, and Katsonopoulou, Soter, (2005) in http://www.helike.org/paper.shtml.
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dings, human remains, vessels?¢, aircraft, other vehicles or any part thereof, their
cargo or other contents?’, which have been partially or totally under water?s.

The actual situs, as the main criterion according to Greek Law, seems on the one
hand too extensive and, on the other hand, quite restrictive. There are cultu-
ral objects, located in Greece, which do not belong to Greek culture. There are
also cultural objects belonging to Greek culture, created by Greek people, but
not located in actual Greek territory, and therefore not belonging to the Greek
cultural heritage.

(ii) The authors of the Actin Greece tried to broaden the purely territorial crite-
rion. Article 1 § 3 states that “within the framework of the rules of international
law, the Greek State also takes care of the protection of cultural objects that hail
from Greek territory, regardless of the time of their removal. The Greek State
also takes care within the framework of international law, of the protection
of cultural objects that are historically connected with Greece, wherever they
may be located”. Whatever the real meaning of this wording might be (actually
it seems dubious enough), the law recognizes that the State has a reasonable
interest, within the framework of international law, in the protection of such
cultural objects, provided that they have a link with the State. This link has a
double aspect: a territorial one (the provenance of the object from Greek terri-
tory) or a cultural one (the historical connection of the object with Greece).

26 Shiprecks and their cargo are very well protected, as they are covered by the mud on the
seabed (a phenomenon called The Pompei effect). Therefore, they offer us precious information
about the trade, the ship-construction, and the life of the crew in the Antiquity. One of the
oldest known underwater shipwrecks is the Dokos shipwreck (Early Helladic I period, probably
around 2200 BC), discovered near the small island of Dokos, off the coast of the Peloponnese
and excavated later; for more details see http://web.archive.org/web/20080121231045/
http://www.ienae.gr/e107EN/page.php?6. Another very important cultural object is The
wreck at Point Iria (around 1200 BC), discovered in 1962, but systematically surveyed over
four excavation seasons from 1991 to 1994; for more details see http://web.archive.org/
web/20080121231050/http://www.ienae.gr/e107EN/page.php?7

27 Averyimportant underwater cultural object is the Mechanism of Antikythera (2" or 1
century B.C.), found by chance in 1900 in a shipwreck at the bottom of the sea of Antikythera
(a small island between the Peloponnese and Crete, Greece). Through high-technology
instruments, the scientists concluded that it was a kind of an analog computer, designed to
predictastronomical positions and eclipses for calendrical and astrological purposes, as well
as the Olympiads (i.e. the cycles of the ancient Olympic Games). For more details see, https://
en.wikipedia.org/wiki/Antikythera_mechanism, http://www.antikythera-mechanism.gr/
project/overview.

28 Cf.the UNESCO Convention on the Protection of the Underwater Cultural Heritage (Paris, 2
November 2001), art. 1 § 1 (notratified by Greece); regarding this Convention see Dromgoole,
2006: passim; Vrellis, 2005: 823-840; Zhao, 2008: 601-641; Trevisanut, 2008: 643-686.
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The first sentence of Article 1 § 3 concerns items which are no longer within
Greek territory, but they hail from it. This provenance has an exclusive terri-
torial meaning: The relevant cultural objects were in the past found or located
inside the Greek State, but they have been taken away from it and they are no
longer in Greece. They do not need to belong to Greek civilization or to be items
culturally linked with the Greek world. The time of their removal is from the
law point of view irrelevant. These items must be protected by Greek law. But,
due to the fact that they actually are not in Greece, they cannot be protected
effectively. Therefore, the Greek State must take care for their protection, in
the framework of the rules of international law, e.g., in the framework of the
UNIDROIT Convention (1995).

The second sentence of Article 1 § 3 introduces a factor justifying the interest of
the Greek State in the protection of a cultural object which is notin Greece. This
factor is the cultural object’s historical connection with Greece. It is worth being
observed that the situs of the item is here completely irrelevant. Any territorial
connection with Greek territory vanishes. The concrete object may never have
been in Greece. It nonetheless attracts the care of the Greek State because of a
factor of cultural nature, i.e. its historical link with Greece.

The Law system, despite the ambiguity of the terminology in various points,
reflects nevertheless a spirit of realism, in distinguishing (on the one hand)
the effective protection of the cultural objects which are actually in Greece, a
protection which can be secured by the State, and (on the other hand) the care
for objects which are beyond its sovereignty. The rule is quite flexible because
itlinks the extent of care, which may be manifested by the Greek State, with the
development of international law.

2.2. Recovering stolen or illegally exported cultural objects

What is particularly interesting for jurists is the respect of the legitimate in-
terest of the State of origin in keeping its cultural objects in its territory and
not permitting their export without an authorization of the competent national
authority?’. Despite all kind of national interdictions or control of export, the
illegal removal or traffic of cultural objects is an undeniable fact of enormo-
us dimensions. This phenomenon raises the question of the acquisition of the
ownership in cultural objects by a bona fide purchaser and the question of return
of the removed object to its State of origin.

29 See, more generally, Siehr, 1993: 9-292.
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2.2.1. Refusing the recovery
Two well-known cases may enlighten the situation:

(1) The case Winkworth v Christie [(1980) 1 All ER 1121] regards stolen goods:
Works of art were stolen from an Englishman’s house in England. They were
taken to Italy and sold there to an Italian man who, then, sent them back to
England to be auctioned by Christie. Applicable in England and in Italy as well
was Italian law, according to a widely adopted conflict-of-laws rule, providing
as applicable to the transfer of ownership the law of the Country in which the
objectis situated (the lex rei sitae) at the moment of the transfer of its ownership.
Under Italian law, the Italian buyer obtained bona fide the ownership of the items,
albeit they were stolen. The House of Lords recognized the ownership thus acqu-
ired, and rejected the claim of the ancient owner although, under Anglo-Saxon
Laws, stolen items can never be legally acquired, even by a bona fide purchaser.
But, English Law was not applicable to the case because it was not the lex rei
sitae at the critical moment. In substance, between the ancient owner, deprived
of his rights and the bona fide purchaser, the Court preferred the latter. In my
view this was a bad judgment although it applied strictly the traditional way of
thinking of such issues in private international law. The evil had two roots: (a)
the conflict-of-laws rule submitting the ownership in cultural objects to the lex
rei sitae®’; (b) the domestic (Italian) law, according to which a bona fide purchaser
acquires the ownership in a cultural object even though the latter was stolen.

(2) The case Attorney General of New Zealand v Ortiz [(1982) 3 All ER 432 (CA);
(1983) 2 All ER93 (HL)] regards the illegal export. Five wooden panels, forming
the great door of a Maori chief, had been lost for centuries in a swamp in the
North Island. In 1972, a tribesman came upon the door and carried it home. In
early 1973, this man sold the panels to an English dealer in primitive art works
for $ US 6,000. The dealer, who legally became the owner in New Zealand, took
the panels illegally to New York. In case of illegal export from the Country, even
by their owner, the items were considered as automatically confiscated by the
Crown. Then, the dealer sold the door to George Ortiz, a collector of African and
Oceanic works of artliving in Switzerland. Ortiz bought the door for $ US 65,000
and sent it to his collection in Geneva. As his daughter had been kidnapped and
he needed ransom money to obtain her release, he had to put the panels up
for sale in 1977. The panels were sent to Sotheby’s in London for auction. The
New Zealand Government became aware of this, and brought proceedings in
the British Courts; a writ was issued claiming a declaration that this carving

30 Sometimes, casually, the traditional application of the lex rei sitae may work out at
satisfactory results, as it was the case regarding cultural objects of Ecuador; see Clerici,
1989: 804-805.
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belonged to the New Zealand Government and an injunction to prevent the sale
or disposal of the door. The Court of Appeals and the House of Lords decided
that the panels need not be returned to New Zealand because English Courts
could not take into account foreign laws of public or penal character like the
New Zealand laws on export and confiscation of cultural objects, since such laws
have no effects out of the territory of the State which had established them. This
was a bad decision, too, because the preponderant and legitimate interest of the
State of origin, which demands that the item continues to be in any case located
in its territory, has been neglected?!.

2.2.2. Efforts at facilitating the recovery

Many efforts have been undertaken at the international level in order to ameli-
orate this situation, and facilitate the recovery of the objects. At the same time,
extremely important Codes of Ethics (adopted by Museums, Associations, etc.)
aim to prevent Museums from acquiring cultural objects of shady or suspicious
provenance®2,

(@) One possibility to recover stolen or illegally exported cultural objects is
to carry on negotiations with the possessor of the objects. Negotiations may
be efficient and prompt but they are not always free from inconvenience. One
example is the Aidonia Treasure®3.

(b) (i) The opinion adopted in Ortiz case that a foreign public law, like an Act
prohibiting the export of the items and providing the confiscation of the illegally
exported items, cannot be applied in another State became less strong during
the last decades. Actually, there are many who do not see anymore an impedi-

31 It mustbe noted that Ortiz’s surviving wife agreed to return the five panels to
New Zealand. They are now housed at the local Puke Ariki Museum.

32 Seee.g. ICOM code of ethics for museums Principles 2.2 and 2.3. The Principles of such
Codes are not legal rules in the strict sense of the term. Nevertheless, they are very useful,
and they form the corn of what may be called lex cultus; Vrellis, 2014: 477-486.

33 The Aidonia Treasure is a collection of Mycenaean gold and jewellery (15" century BC),
which has been robbed in the late 1970s from a cemetery at Aidonia, a southern Greek
village outside Nemea, and exported to Switzerland. In April 1993, part of the treasure
appeared for sale in New York by the Ward Gallery in Manhattan. The price asked was $ 1.5
million. The study of the catalog and of an Expert Committee revealed that “these objects
came undoubtedly from the looting of the Mycenaean tombs in Aidonia”. As Greece claimed
the collection, a settlement was reached between the Gallery and Greece: in exchange for
Greece dropping its suit, the Gallery donated the Mycenaean material to the Society for the
Preservation of the Greek Heritage, a charitable organization based in Washington, D.C. The
Society would exhibit the collection in the United States and Greece and might eventually
return it to Greece on a permanent basis. See further Elia, 1995: 119-128.
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ment to the taking into account such foreign rules in the State in which a foreign
cultural object is imported.

(ii) Moreover, the respect of these foreign rules is sometimes considered as im-
posed by the international ordre public, as decided on 22 June 1972 in Germany
[BGHZ 59 82, regarding Nigerian cultural objects|**. (iii) Further, such rules may
be considered as overriding mandatory rules (régles d'application immediate),
which must be respected, so it is argued, not only in the State which establis-
hed them but also in foreign States. One can find an example of such a position
in the Greek legislation (Act no. 3658 of 2008, Article 13 § 3), which considers
the Act 3018/2002, in its entirety, as overriding mandatory, and combines this
with the exclusive international competence of Greek Courts (Article 13 § 1%°).
However, besides some precise issues [like contractual or (more restrictively)
non-contractual obligations?®®], a general rule of applying or taking compulsory
into account foreign overriding mandatory rules still does not exist. Actually,
Article 19 of the Swiss Code on Private International Law remains an exception.

(c) Another model could be Article 31 § 2 of the Portuguese Act (of 1985) on
cultural objects, whereby, subject to reciprocity, contracts concluded in Portugal
and regarding a cultural object imported in this country in violation of the law
of its State of origin, are null and void.

(d) Another very interesting proposal aims at replacing the traditional conflict-
of-laws rule of the lex rei sitae regarding cultural objects by a new one, designa-
ting as applicable either the law of the State were the object has been stolen (the
lex furti)® or the law of the State of origin®.

(e) Last but not least, international Conventions, like the Unidroit Convention (1995),
constitute reliable weapons against theft and illegal export of cultural objects,
provided that a great number of import States ratify these Conventions or adhere
to them.

34 Bleckmann, 1974: 112-132.

35 Itis quite doubtful whether foreign States will recognize this exclusive competence of
Greek courts.

36 Rome I Regulation (art. 9), and Rome Il Regulation (art. 16) respectively.

37 Autocephalous Greek-Orthodox Church of Cyprus v Goldberg, U.S. District Court for the
Southern District of Indiana, 3. 8. 1989, 717 F. Supp. 1374; U.S. Court of Appeals for the

Seventh circuit, 4.10.1990, 917 F. 2d 278, 1990 U.S. App. Decision (in the case of Panaghia
Kanakaria’s mosaics)]

38 Despite the difficulties of designating that State; it seems that Art. 12 of the Council
Directive 93/7/EEC, repeated in Directive 2014/60/EU (a technically bad and confusing
provision), might be considered as a formula of the lex originis.
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Though the UNESCO Convention (1970) is a public international law Convention
establishing important principles and providing for obligations of States, but not
offering to States or individuals remedies against thieves or persons involved in
illicit acts, the Unidroit Convention fills in the gaps in the field of private law*. Be-
side the fact that it serves as a source of inspiration for national Courts*, regional
or international instruments (Directive 2014/60/EU, recital no. 16), and Codes of
Ethics*, the Unidroit Convention rectifies (without retroactivity) both bad solutions
referred supra in Winkworth and Ortiz cases.

(i) Regarding stolen items or cultural objects unlawfully excavated which are
considered stolen (according to Article 3 § 2)*2, the Convention is clear: “The
possessor of a cultural object which has been stolen shall return it” (Article 3 §
1). Bona fides of the possessor is irrelevant regarding the ownership of the object
and its restitution. The concept of a stolen good in the sense of the Convention is
broad enough to include not only all kinds of appropriation of an item belonging
to another person but also “all the felonious takings™?, if  may use the terms
of the American Courts in the cases Turley and Schultz. In order to avoid any
difficulty of the requesting State regarding the proof of its ownership over the
illegally excavated cultural object, one could recommend the States to adopt
a rule establishing the State ownership over all cultural objects coming from
excavations, as it is the case, e.g., in Egypt, Greece, Iran, Italy*.

39 Although the Unidroit Convention has not been ratified yet by some great States involved
in the illegal traffic of cultural objects (France, Germany, the Netherlands, Russia, Switzerland,
the United Kingdom, the United States), it nevertheless constitutes in the field of private law
“le seul effort international et universel sérieux” against the illegal traffic of these objects:
Lalive d’Epinay, 1996: 49; cf. Droz, 1997: 279-280.

40 Government of the Islamic Republic of Iran v The Barakat Galleries Limited [2007] EWCA Civ.
1374, as well as L. v Chambre d’accusation du canton de Genéve, BGE 123 11 134, although the
mention Unidroit Convention was not adopted by the interested States (the United Kingdom
in the first case, and France and Switzerland in the second one).

41 See, for example, the ICOM Code of Ethics for Museums, Ch. 7, available at https://icom.
museum/wp-content/uploads/2018/07/ICOM-code-En-web.pdf; International Code of Ethics
for Dealers in Cultural Property (UNESCO 1999), available at https://unesdoc.unesco.org/
ark:/48223/pf0000121320.

42 The assimilation of the illegally excavated to the stolen cultural objects, and consequently
the obligation to restitute them unconditionally, constitutes the most effective weapon
against the greatest danger threatening national cultural heritage, i.e. the illegal excavation.
Such an excavation destroys all scientific information concerning the items. “Archaeological
resources from past epochs can never be renewed”; Nafziger, Paterson, Renteln, 2010: 252-256.
43 Gerstenblith, 2009: 30. For a more analytical account, see Vrellis, 2015: 574-575.

44 Vrellis, 2015: 576-577; Sheng, 2009: 10.
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(ii) Regarding illegal export, the protection afforded by the Convention is (un-
fortunately) minor, but it may prevent solutions like that in Ortiz case. Article
5§ 1 and § 3 states that “A Contracting State may request the Court or other
competent authority of another Contracting State to order the return of a cultural
object illegally exported from the territory of the requesting State”; and that
“the Court or other competent authority of the State addressed shall order the
return of an illegally exported cultural object if [the protection here is submitted
to conditions] the requesting State establishes that the removal of the object
from its territory significantly impairs one or more of the following interests:
(a) the physical preservation of the object or of its context; (b) the integrity of a
complex object; (c) the preservation of information of, for example, a scientific
or historical character; (d) the traditional or ritual use of the object by a tribal
or indigenous community, or establishes that the object is of significant cultural
importance for the requesting State™.

Two other important points in the Unidroit Convention must be highlighted:

(a) Regarding some categories of stolen cultural objects, those forming an in-
tegral part of an identified monument (like the sculptures and reliefs of the
Parthenon),or an archaeological site, or those belonging to a public collection,*®
the Convention provides that a claim for their restitution “shall not be subject
to time limitations other than a period of three years from the time when the
claimant knew the location of the cultural object and the identity of its posse-
ssor”, even though the possessor had acted bona fide (Article 3 § 4). Thus, it
establishes the principle of imprescriptibility, accompanied (unfortunately)
by the possibility of a State to “declare that [such] a claim is subject to a time
limitation of 75 years or such longer period as is provided in its law” (Article 3
§ 5). (b) In case of restitution of a stolen good or an illegal export, the bona fide
possessor shall be entitled, at the time of its return, to payment by the requesting
State of fair and reasonable compensation (Articles 4 and 6). As a principle, this
is a bad solution since there is no bona fide acquisition in cultural objects’ illicit
traffic. Pretending to be a bona fide possessor is a lie, a fiction, a creature of a
romantic imagination. Nothing more! Anyway, so it was agreed in the Unidroit
Convention?’. Nevertheless, what is interesting regarding this point is that in
determining whether the possessor of an illegally exported cultural good is bona
fide, “regard shall be had to the circumstances of the acquisition, including the
absence of an export certificate required under the law of the requesting State”

45 The EU Directive 2014/60/EU establishes a system of administrative cooperation between
Central Authorities of Member States, using the Internal Market Information System (IMI).

46 Regardingthe meaning of ‘public collection’ in the framework of the Convention see art.
3 § 7; cf. the definition for the purposes of Directive 2014/60/EU in its art. 2 no. (8).

47 Cf. an analogous system in Directive 2014/60/EU.
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of origin (Article 6 § 2). I would be happier if the Convention had been more
courageous at this point and if it had considered the absence of the certificate
as a presumption of the mala fides of the possessor. But anyway, in the adopted
rule one may discover a first step towards using the most effective weapon in
the fight against the illicit traffic of cultural object, i.e. the certificate of origin.
The absence of such a certificate must always lead to the nullity of any transfer
of the object and the reason to refuse any compensation to the possessor. Let
us hope that it will be so in the future.

Conclusion

Despite the progress realized during the last decades regarding the protection
of the cultural heritage, there is still alot to do in order to arrive in a satisfactory
regime*®. The attention of those who will deal with this issue in the future must
be in particular focused on: (a) the possible assimilation of the status of the
illegally exported cultural objects to that of stolen objects, in order to increase
the protection, combined with an effort to limit to some extent the categories of
cultural objects deserving higher protection; (b) to endow with more efficiency
the certificates of origin; (c) to rectify or (even better) to abolish the regime of
the so called bona fide purchase of cultural objects; and (d) to fight for uncondi-
tional return of stolen or illegally exported cultural objects to the State of their
origin, without pretexts of any kind.
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IIpo. emepumyc, I[lpasHu pakyamem, YHusepsumem y AmuHu, I'puka
IIpop. dp. x.y. EJITE Byoumnewma

ITHTAIA SAIITHTE KYJITYPHOI HACJ/IEBA

Pe3ume

Llus 0802 pada je npukasice Hacmojarba u npedy3eme akmugHoCmMu Mel)yHapoOHUX
op2aHu3ayuja u HAYUoOHA IHUX 3aKOHOJaecmaea, a HapoYumo 2p4ko2 3aKOHO-
dascmea, y nozsaedy 3auwmume KyamypHoz Hacseha odpebeHe dpoicase, Koje
ce makohe odpehyje kao KyamypHa 6awmuHa uau KyamypHo dobpo. 0d camoez
noyemka, mokoM U HAKOH cmeaparba ModepHe dpxcase, I'puka je eeoma noceeheHa
3awmumu KyamypHux dobapa, Hapo4umo y okgupy mehyHapooHe 3awmume 08ux
npasa, jep ce yecmo cyo4asa ca kpahom u n/baykom npedmema cgoje KyamypHe
6awmuHe. Kako 6u ce nogeca.sa 3awumuma omyheHux KyamypHux doéapa, I'puka
uzpa akmueHy y/a02y Ha MehyHapooHOoj cyeHu Kpo3 60ply 3a pecmumyyujy
YKpadeHux u/au He3aKOHUMO U38€3eHUX Ky/imypHux dobapa u rwuxoe nogpahaj y
3eMsbe hopujeka.

Ynpkoc Hanpemky Koju je mokoMm nociaedrux deyeHuja ocmseapeH y nozaaedy
3awmume KyamypHe 6auwimuHe, jow ygek uma docma CnopHuX humarba kKoja ce
MOpajy paspewumu Kako 6u ce nocmuzaao 3adogosbasajyCu pexcum 3aumume
KyamypHux dobapa. OHuU koju he ce y6ydyce 6asumu o8om mamepujom mpeba da
noceeme Hapouumy naxcrwy caedehum numarsuma: (1) omozyhumu uzjedHavasarse
cmamyca He3aKOHUMO U38e3eHUX KY/AMmypHUX 006apa ca cmamycom yKpadeHux
do6apa, kKako 6u ce nogecao cmeneH KUXx08e 3awmume, y KOMOUHAYUju ca
HacmojarseMm da ce y o0peheHoj mepu oepaHu4e kamezopuje Kya1mypHux objekama
Koju 3acayxcyjy eehu cmeneH 3awmume; (2) ocueypamu epukacHuje dejcmao
cepmugpukama o nopekay; (3) nonpasumu uau (jow 60.6e) yKUHymu pexcum ms3e.
60Ha ¢pude KynosuHe KysamypHux dobapa; u (4) Hacmasumu 60p6y 3a pecmumyyujy
YKpadeHux u/u He3aKOHUMO u3ge3eHux KyAmypHux 0obapa u »uxoe 6e3yc/108HU
nospahaj y dpsxcasy nopujeksa, 6e3 ukakeux u32o08opad u ycmynaka.

KmyuHe peuu: 3awmuma KyamypHoz Hacaeha, KyamypHa 6awmuHd, KyAmypHoO
dobpo, pecmumyyuja.
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ITIPABILIH PA3BOJA IIPABA ’)KHBOTHE CPEJJUHE"™

Ancmpakm: Yogekog 00HOC npema npupodu Kao U npema oKpyxHcerby
CMBOPEHOM J6yOCKUM PadOM je meK y Nocae0rUX HEKOAUKO deyeHuja no4eo
da nocmaje npedmem nocebHe npasHe pezysamuse U NOCEO6HUX NPABHUX
cmyduja. Ta npobaemamuka je u3yuasaHa cnopaduyHo u ppazmeHmapHo,
Y okeupy mpaduyuoHaaHux epaHa npaea. Cedamoecemux coduHa XX eeka
nove/10 ce 2080pumu 0 UHMe2paJiHoj npasHoj 3awmumu. Tume je omgopeH
nym Ka nocmeneHoM cmeaparsy Hoge, UHmezpamusgHe U CuHmemu4ke 2paHe
npasa, Koja je moKom npomeKaux HeKkoauko deyeHuja dobujaia pazauyume
Hasuge u pasauvumy cadpicuHy. Y Hosuje epeme je HajpachpocmparbeHuju
Ha3us [Ipaso yxcusomHe cpedure. OHa, y 0cHO8U, o6yxeama dse 2pyne
numarsa. [Ipsa ce 00Hoce Ha npasa u o6asese Koje 408eK UMA UAU MOXHCE
umamu y gesu ca 3aumuheHum dobpuma y ceom OKpydicery, a dpyaa Ha
npasHy 3awmumy mux doéapa.

Y osom pady cy cymapHo npukasaHu npeducmopuja npasa xcugomHe
cpeduHe, npasyu y Kojuma je OHO pa3eujaHo y npomeKkaAuX nojad eekda,
OCHOBHA 06eJ1excja Ha cadauwirbeM HUBOY paseojd, Kao U npojekyuje pa3eoja
y 6.audxcoj u daswoj 6ydyhHocmu.

YnopedHonpasHa ucmpadscusarba cy nokasasa da cy 8axcHy yaozy y
Hacmajarsy HO8e epaHe uMaJu cydosu U mo He CaMo y aH210aAMEPUHKOM,
geh u y esponckom kKoHmuHemaJ/HoM npasy. Kpos wuxosy npakcy cy
Moduguko8aHu Heku 00 nocmojehux npagHux uHCmMumyma u nocmeneHo
cmeapaHu HO8U, KOju cy 6U/U yCMepeHU HA 3aWmumy 408eK08e HUBOMHE
cpeduHe. OpeaHu 3akoHOJasHe eiacmu cy 6u/au Marbe UH8EHMUBHU U
Hedo80/bHO epuKacHU. 3AKOHCKA pe2y/1amusd je Hepa3sujeHd U KACHU 3a

* dnikolic@pf.uns.ac.rs

**Y pasy cy M3J10’)KeHHU pe3y/ITaTH UCTPAXKUBaba BPLUIEHUX Y OKBUPY HAYYHOUCTPAXKUBAYKOT
npojekTta 6poj 179079 BuomeduyuHa, 3awmuma xcugomue cpeduHe U npago, Yuju je
Hocuuan [IpaBHu ¢akynteT YHUBep3uTeTa y HoBoM Cazy, a Koju, y OKBUDPY IPOAYKEHOT
HCTPa)XMBavYKoOr [[UKJIyca, UHAHCUpPAa MUHHUCTAPCTBO NIPOCBETE, HAYKE U TEXHOJIOUIKOT
pasBoja Cp6uje. [lojesHU cerMeHTH Cy 3aCHOBAHU HA HCTPaXKMBambUMa BpLUIEHUM Y OKBUPY
Hay4YHOUCTPAXKMBAYKOT ¥ pa3BOjHOT IpojeKTa YHanpeherbe npasHoz o6pasosarsay obaacmu
npasa sycusomue cpedure y Cp6uju, Koju je peasn30BaH y capaJilbi ca YHUBEP3UTETOM
Konym6uja y tbyjopky.

61



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huity | Bpoj 82 | F'oguHA LVIIIL | 2019

npomeHamay okpysxcersy. Ca CAUYHUM NPOOAEMUMA Ce CYOUHasa U Ca8peMeHa
npasHa Hayka. Jou ygek nocmoje 6pojHe Hedoymuye u KOHMpadukyuje, nouea
00 MepMUHOJI0WKUX U NOJMOBHUX, 00 OHUX CYWMUHCKUX, KOje ce 00Hoce Ha
npasHy npupody u gyHKYujy npasa xcueomte cpeduHe. OuuzsedHo je da
nocmoju HazaauleHa nompeba 3a ycazAauasarbeM npasHe mepMuHoi02uje,
Hajnpe HA HAYUOHA/IHOM HUBQY, d NOMOM U HA MehyHAPOOHOM NAAH).
Takohe, nompebHo je ycazaacumu mepMuHe KOjuMa ce cayice npasHuyu
ca oHUMa koje kopucme npunadHuyu dpyaux npogecuja. To je noce6Ho
8axCcHO 3602 moza wmo he ce y HapedHoM nepuody cee guule pa3sujamu
m3e. HanpedHe (MyamuducyunauHapHe u uHmepoucyunauHapHe) cmyauje,
Koje mpeba da donpuHecy noge3usarby 3Harba U3 pa3auvumux obaacmu
Hayke u ejpukacHujem des108arby y chepu 3auimume Hcu8omHe cpeduHe u
odpacueoe paseoja. [IpagHa Hayka u npasHa npakca ce He Mo2y passujamu
€amMocmaJsiHo u u30s108awo. [lompe6Ho um je odpedumu odzosapajyhe mecmo
Y WupuM KOHMEKCmuMa Koju ce ycnocmas/vajy padu (pe)unmezpayuje
ycumrseHe Hayke U UHmezpaJiHoz des108arbay 080j ob.aacmu. [Ipago mpeba
da donpuHece mome da ce npomMeHe MOKo8U y Apyumay Koju y2poxcasajy
3awmuheHna 0obpa y 408eK0BOM OKpYiCcery, aau NPUMoM U camo mMopd
dosxcusemu cHadxcHy mpaHcopmayujy. ¥ pady cy HagedeHu npasyu y
Kojuma ce me npomeHe 008Ujajy.

KmyuHe peuu: scusomua cpeduHa; hpago; npago HueomHe cpeduHe;
HanpedHe cmyduje.

1.¥YBog,

[IpoTekJio je rOTOBO MOJIa BEKa 0] KaKO je 3all04eTO JleTa/bHUje OaB/beme
Nnpo6JieMaTUKOM NPaBHe 3alITUTE XKUBOTHE CpeIMHE U OJP>KUBOT pa3Boja.
Y MebhyBpeMeHy je HacTaJla HOBa, UHTerpaTHBHA rpaHa NpaBa, Koja Ha
HAay4YHOM IIJIaHY NOBe3yje 3Hawba U3 Pa3JIMUYMTUX IPaBHUX JUCLUIJINHA, a
Ha peryJlaTUBHOM, GpOjHe MHCTUTYTe, OJ KOjux je BehuHa mpeyseTa u3
TpaJULMOHAJHUX IrpaHa. beHo 06J/IMKOBame joll YBEK Tpaje, Y3 MHOLITBO
HeJZl0OpeuyeHOCTH, HeJoyMHU1la U po6JieMa TeopUjcKe U NpaKTUYHe IPUPOJeE.

Ha cTpaHuiama Koje ciefie U3J10KeHU Cy PeJUCTOPHja, A0CaAALIHU ITPABIU
pa3Boja, cajallkbe KapaKTEPUCTHKE TPaBa KUBOTHE CPeJIMHE, KAao U TPOjeKLiHja
HeroBOT pa3Boja y GJIMXK0j U 1a/b0oj 6yAyhHOCTH.

YsaHak MpeJjCTaB/ba CUHTE3y UCTPaXKUBakba BPLUIEHUX Y OKBUPY BHIIE
KOMIJIEMEHTApPHUX HAYYHOUCTPAXKMUBAYKHUX U PA3BOjHUX IIPOjeKaTa U 3aCHOBAH
je Ha BeheM 6pojy paJijoBa Koju cy 06jaB/bUBaHU TOKOM MPETXOJHUX FOJUHA.
(Huxosuh, 2009; 2013: 61-80; 2018: 52-70; 2014: 85-101; 2015: 131-146).
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2.IlpeaucTtopuja npaBa :KUBOTE CpeJMHE: Ka HOBOj rPaHU NpaBa

YoBeKOB 0JHOC MpeMa NMPUPOJHU, Kao U MpeMa OKPYKeky Koje je CTBOPEHO
JbYACKUM PajJioM, TeK je y NocjaelbuX HEKOJIUKO JielleHHja II04eo Ja MocTaje
npeaMeT nocebHe NMpaBHe peryJaTUBe U MOCeO6HUX MpaBHUX cTyAuja. Ha
TO je YTUIIA0 YUTAB HU3 PAa3JIMIUTUX OKOJHOCTH. JlOK Cy by HA HUXKEM
HUBOY JpyLITBEHOT pa3Boja )XUBEJU Y XapMOHHUjU ca IPUPOJOM U Y CKIAAAY
ca 3aKOHHUMa mpupoje, Beha moTpeba 3a mMpaBHUM MpaBUJUMaA HUje HU
nocTojaJja. KacHuje, kazja cy ce OKOJIHOCTH IPOMEeHHUJIe, HeJJ0OCTajaia je CBeCT
0 ToMe IITa ce goraha u mTa 6u Tpebaso YUHUTHU. Y TOj €NOXH CIOPaJUIHO
Cy HacTajaJa IpaBHa paBuJa Koja Cy A0THLaJ1a Npo6IeMaTUKY 3alUTUTe
JOBEKOBOT OKPY>KeHha, AT caMo GpparMeHTapHO U MOCPeIHO, KPO3 Peryaucame
onHoca Mehy JbyiuMa y Be3u ca cTBapyMMa U CBOjJUHOM Koja je mOCTojaJia Ha
bUMa. Tako cy HIIp. cTapyu PUMJ/baHU yCTaHOBUJIU TOCEGHY TYX6Y (actio aquae
pluviae arcendae), Koja ce Mor/jia KOPUCTHUTU YKOJUKO je BJACHUK CyCeJJHOT
3eMJbUIITA CTBOPUO OMACHOCT O HACTYMaka LITeTe TAKO LITO je U3MEeHUO
NPUPOJHU TOK BOJle, aKo je yBehao 6GpP3MHY U CHary BOJOTOKA Cy>KaBambeM
KopuTa U cj1. OATOBOPHOCT je Be3WBaHa CaMo 3a [IOCTYIIKe YUje Cy ce MocJieJulie
ocehaJie Ha cyceJHUM HENIOKPETHOCTUMA. BJlacHUK HUje 0ArOBapao 3a Iupeme
(eMHTOBaMeE) LITETHUX YTHIIAja Ca CBOje HEMOKPETHOCTH Y OKOJIMHY. OH je 610
OJITOBOPAH CaMo aKo Cy TU Y TULIAju J0NIPJIU [0 CyceJHe HEMOKPeTHOCTU. TakBa
npaBuJIa Cy 6UJIa MOTIYHO Y CKJIaAy ca UHAUBUAYAJUCTUIKYA KOHLIUITUPAHUM
PHUMCKUM IPaBOM.

BpeMeHOM cy J/byU IOCTAJIU CBECHU CBOT YTHUIaja HA NIPUPOSHO OKPYKeEHe
Y Ha Moryhe nocseiuie CBOjUX MOCTYIaKa, ajlu je HeJjoCcTajasia MoJUTHYKA
BOJba Jla Ce HELITO GUTHUje IPOMeHH. Y nepuoAy JubepasHOr KanuTaau3Ma,
NnpyunaJHULK BJajajyhux cjojeBa cy cMaTpaJiv Aa cTBapu Tpeba Ja UAY
cBojuM TokoOM (Laissez faire et laissez passer, le monde va de lui méme) u na
OpraHu Jip>kaBHe BJIACTU He Tpeba Jia CIyTaBajy TEXHUYKOTEXHOJIOUMIKU U
NpUBpeAHU pa3Boj. [pylITBO je KUBEJIO y CKJA3Jy ca 3aKOHUMaA TP>KHUIITA,
cienehu Texmwy 3a To BehuM npoduToM. [IpuBaTHU (0jeHHAYHU U TPYTIHH)
MHTEPEeCH Cy YeCTO OUJIM U3HA[| jaBHUX (OMIUTUX, APYIITBEHUX). Ycie  Tora je
Yy BUCOKOMH/IYCTPHjaIM30BaHUM CpeJlMHaMa JOLLIO 10 eKCTpeMHOor 3arahemwa
>)KMBOTHe cpeJiuHe. OpraHu 3aKOHOJABHEe BJIACTHU HUCY Ha TO pearoBaJiv Ha
aZleKkBaTaH Ha4YMH, aJlU Cy 3aTO CYJOBHU y MOjeJUHUM 3eMJ/baMa MoYesaHu Ja
JlOHOCe OJIJIYKe Koje Cy HaroBecTuJie y KoM npaBuy he ce pasBujatu 6yayha
NpaBHa peryJjaTuBa. Y KpeaTUBHOCTH je IpeihaduJo ppaHLyCcKo npaBocyhe.
JenHy of, K/by4YHUX, T3B. UCTOPHUjCKUX OJIyKa y Be3U ca 3alITUTOM )XUBOTHE
cpejUHe, 10HEO je AnesnanMonu cya y JInony 1856. rogrHe, noBoJoM cjydaja
banya npotuB OHJpea (Badoit v. André). Oruct bajgya, BiacHuk pabpuke 3a
eKkcmJoaTauujy MuHepaJsine Boge y Cad lanmuepy (Saint-Galmier), nonHeo je
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Ty>0y IPOTHUB CBOT cyceJila U KOHKypeHTa OHJipea, KOju je HA CBOM Moceay
MOCTAaBUO LPIHY NYMIIy U MAaCOBHUM MCIyMIIaBakeM BOJle CMambHO 3a JiBe
TpehrHe JOTOK /[0 TYy>KHOYeBe HENOKPETHOCTHU. Y CYACKOM NOCTYIKY je
yTBpheHo Zia Ty>KeHU HUje KOPUCTUO pecypc 3a 3a/J0BO/bEE CBOjUX TOTPe6A,
Beh Ja je BoAy ucnyiTao y o6auxmwy peky. CyJ je H3Heo cTaB Jia je IpaBo
CBOjUHE OTPaHUYEHO y TOM CMHUCJIY Jia BJAaCHUK MoOpa Jia [J03B0JIM cyceJuMa ia
Y>KUBajy CBOja MpaBa, 0OJJHOCHO /1a HeCMeTaHO KopHucTe cBoje cTBapu. Takohe
je yTBpAHMO A je Ty>KeHU Mpely3eo HaBeJleHe pajiibe caMo Ja 60U UCLPIEeo
CyCeJIoB U3BOP U, LITO je y OBOM KOHTEKCTY NOCEOHO BaXKHO, /ja je TUMe YT PO3U0
¥ caMo MPUPOJHO 106po of nmoce6GHOTr 3Havaja. Cyz je o6aBe3ao Ty»KeHOT Ja
TY>KHOLly HAJIOKHaJM LITETY U Jla IpecTaHe ca UCIIyMIIaBawkeM BO/Jie Ha OIIUCaHU
HauuH.! TUMe je AaT JoZaTHU UMITYJIC pa3Bojy Teopuje o 3/10ynoTpe6u npasa
(Théorie de I'abus de droit), koja je, Kako ce Hajuyeuihe HABOAH y JIUTEPATYPH,
3acCHOBaHa Ha OJJIyLIM y Be3u ca caydajeM [lop npotus Kenepa (Doerr v. Kel-
ler), xojy je ronquHy flaHa paHUje fJoHeo Anesanuonu cyz y Koamapy.? Cynosu
Cy AeJsioBaJId KOPEKTUBHO (correctrix legis) yKoJIUKO ce Cy6jeKTUBHO IPaBO
BPIUMJIO y HAMEPH Jia ce pyroMe HalIKOAHU ¥ aKO HHje [10CTojaJ1a IM4YHa KOPUCT
3a BJIaCHUKa 0/, TAKBOT MOCTyNamwa. TuMe je HECyMIbUBO yUUibeH 3Ha4yajaH
HallpeJaK y NIpaBlly MopaJii3alyje IpaBa U Ka YCIOCTaB/baly ApPyTradyujux
O0ZlHOCA IpeMa OKpyKewy. MehyTuM, nmoHekas je 6UJI0 TEUIKO JOKA3aTH Jia ce
paju o 3710ynoTpebu. 3aTo je y IpaKCcH 10 U3parkaja Jol1ao Apyrayuju NpucTyn
Nnpo6JieMaTHUIIM OJHOCA TIpeMa OKPY Keky, KOju je Takohe pa3BUjaH joIll o/,
cpepuHe XIX Beka. KacanmoHu cy/ je JoHeo HU3 0/JIyKa KOjUMa je NOCTEeNeHOo
pa3Bujao Ujiejy o TOMe Ja BJAaCHUK MOpa KOPUCTUTHU HENIOKPETHOCT TaKo Ja
He onTepehyje cBoje cycese npeko padyMHe Mepe. Ha Toj ocHOBU u3rpaheHa
je TeopHja o mMpeKOMepHOM y3HeMHupaBamwy cyceacTBa (Théorie des troubles
anormaux du voisinage), Koja je y 3Ha4ajHOj MEpPH OTrpaHUYMJIA IPABO CBojuHe.?
Ha unTtepHeT cTpanunu KacauuoHnor cysa ®@paHnycke HaJjla3uy ce nojaTak jAa
je meHo obyinKoBame 3anodyeto 1844. rogune.* Opnyuyjyhu o cnopy usmehy
rpabaHa u ¢pabpuke Koja je cTBapaJia HEMOAHOU/BUBY 6yKy, Cy/ je HCKa3ao
HaMepy Aa u3Habe npaBUYHY paBHOTeXy M3Meby noTpebe fa ce rpabaHuMa
NPy’ oJroBapajyha 3amrtuTa u Jia ce y UICTO BpeMe UHAYCTPHUju oMoryhu
Jla yHanpeau CBOj paj U mocsoBame.’ Beh Hapesane roaune, Kacauuonu cypa

1 Cour d’appel de Lyon, 18. anpuJia 1856, D.P. 1856.2.199.
2 Cour d’appel de Colmar, 2. maja 1855, D.P,, 1856, 2, 9.

3 Teopuja 0 npeKOMepHOM y3HEeMHpaBaky CyCce/ICTBA je y NOTHYHOCTH nmpuxBaheHa y
npakcu cyznoBay bearuju, Jlykcemb6ypry u MoHaky, a MMaJia je yTHUIlaja U Ha pa3Boj mpaBa
y Xonanguju. Bug. (Willisch, 1987: 182).

4 Cour de cassation, 27 novembre 1844,

5 Bug.: Frangois Guy Trébulle, Les techniques contentieuses au service de I'environnement - Le
contentieux civil. loctynHo Ha: https://www.courdecassation.fr/venements 23/colloques
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je IoHeo OJIYKY V KOjoj je pedyeHo [Jia je Bplleke IIpaBa CBOjUHE OTpaHUYEeHO
NPUPOJHOM U 3aKOHCKOM 06aB€30M /ia Ce He YMHU 1ITeTa Ha TyHoj UMOBUHU.®
Opnykom of 4. debpyapa 1971. rogrHe YCTAaHOBJbEH je TPUHIUI 06jEKTUBHE
OZITOBOPHOCTH, OZJHOCHO O/IFOBOPHOCTH 6€3 063Mpa Ha KpuBUILY (responsabilité
sans faute) 3a npekoMepHO Y3HeMHUpaBamwe cycesa.’ TuMe je ydumeH 3Ha4ajaH
Hamnpeak y 0HOCY Ha TEOPH]jY 0 3JI0yNOTpe6H paBa, jep Ty KUJIaL| BUILIe HUje
MOpao A0Ka3uBaTH /A je TY>KeHW UMMao HaMepy Aa My HallKOAHU. Y OAJyLH
o/ 19. HoBeMGpa 1986. roarHe popMy/IMCaHO je HAYeJ 10 A HUKO He MOXKe /1a
POYy3pOoKYyje ApyroM npekoMepHo cMeTame. F'ogune 2010. pacnpaBsbaHo je
0 MpeBEeHIUjU pU3UKa OJf HACTYyNamka UITeTe U O MPUHLUIY NTPEeBEHTUBHOT
orpaHWYaBama IIpaBa CBOjuHe (prévention du risque de dommage).’ O4urieHO
je Aa cy dpaHIyCcKU CyA0BU Y IEPUOAY AYTOM OTOBO JBA BEKA MOCTENEHO
rpajiujiv M pa3Bujaji MUHCTUTYTe rpahaHcKor npaBa Koju Cy MOTVIM IOCAYXKUTH
Kao peJIaTUBHO epUKACHO CPeJCTBO 32 3aITUTY }KUBOTHe cpeuHe. (Hukosuh,
2014:85-101). Mehy THM, TPOTEKJIO je U MPONYyLITEHO MHOTO TOJMHA, I0K /by CKa
JPYIITBA HUCY NOJ IPUTUCKOM HapacTajyhux npo6JieMa rnodeJia Zia ce MUCaoOHO
Y JleJIaTHO NpoAy6/beHuje U CUCTeMCKH 6aBe MUTakbUMa 3alITUTE IPUPOJHUX
Jlo6apa, ay TOM KOHTEKCTY U 06JIMKOBaeM 0/IT0Bapajyhux npaBHUX MpaBUJIa.

Kao mto je Beh pedeHo, MJaHCKU pa3BOj MpaBHe peryJjaTUBe, HayYHUX
HCTpa)KuBaka U IpaBHOT 06pa30Bamay 06/1aCTU 3alITUTE }KUBOTHE CpPeJIUHE,
3amnoyer je TeK y Apyroj noysoBMHU XX Beka. 3aHUMJbUBO je [a Cy 3Ha4ajHUjU
MCKOpallM Ha HAYYHOM U 06pPa30BHOM I10JbY HallpaBJ/beHU y aHIVI0OAMEPUUYKOM
[IPaBHOM MOAPYY]jY, KOje je KapaKTepUCTUYHO 10 Ka3yu3My, a He Ha IPOCTOPY
KOHTHHeHTa/iHeEBpone,no3HaToMnoAy60KUM GUI030PCKUMIIPOMULL/bAKBLUMA,
BHCOKOM HHMBOY allICTPAKTHOCTH, CUCTEMATHULU U cUcTeMHU3aLUju. OHU KOjU ce
6aBe ynopeJHUM IIpaBOM 3Hajy Jla Ce TO MOXe 06jaCHUTHU YHHEeHUILOM Jja Y
aHarJoaMepruyKoM CBeTY JOMUHUPA T3B. npedMemHa cucmemamuka. Haume,
IpaBHa IpaBuJia Cy rpyNycaHa 1o IpeAMeTYy IPaBHOT peryancama. [lo uctom
Mo/Jiesly je KOHIuMnupaHa BehuHa HayYHUX U HACTABHUX JAUCLUILJIUHA (HIP.
IpaBO UHTeJIeKTYaJIHe CBOjUHe, IpaBo MHPOpPMalMja, CHOPTCKO NpaBo, IpaBo

activites_formation_4/2005_2033/ intervention_m._trebulle_8133.html (12. 11. 2014).

6 Bup.: Cour de cassation. Req. 20 févr. 1849 : DP 1849.1.148. Prema: Francgois Guy Trébulle,
op. cit.

7 Bup.: Cour de cassation, troisieme chambre civile, arrét du 4 février 1971.

8 Bug.: Cour de cassation, troisiéme chambre civile, arrét du 19 novembre 1986.

9 Buj.: Cour de cassation, troisieme chambre civile, arrét du 3 mars 2010, pourvoi n°® 08-
19.108, Bull. 2010, I1I, n° 53. Bua.: https://www.courdecassation.fr/publications_
26/rapport_annuel_36/rapport_2011_4212/troisieme_partie_etude_risque_4213/livre_3._
risque_prevenu_4266/anticipation_risque_4269/principe_precaution_22866.html (12. 11.
2014).
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BUPYTEJIHE CTBAPHOCTH U JIp.). Y KOHTHHEHTAaJIHOj EBpony BeKOBHMMa MOCTOjU
JIUCKpenaHIidja u3Mehy HauMHa Ha KOjU Ce IPYIUIIY HOPMe M OHOra LITO je
o6yxBaheHO NMojeJHHUM HAaCTaBHUM NpeJMeTHMa. PerysaTuBa je yriiaBHOM
CHCTeMaTH30BaHa NpeMa MpeAMeTY, 2 HACTaBHe JUCIUIIJIMHE TpeMa T3B.
METO/1y IPaBHOT PEryIrcama, 0JJHOCHO NpeMa AudepeHMjaJHUM HauyeauMa
(Hukosuh, 2017: 107-144) Ha KojuMa ce 3aCHUBAjy NojeIUHe TpaHe U paMuiuje
rpaHa npasa.

Ha CTapoM KOHTHHEHTY je po6J/ieMaTHKa IpaBHe 3allITUTE )KUBOTHE CpeiuHe

JlyTO M3y4aBaHa CIOpPaJuyHO U GparMeHTapHO, Y OKBUPY TPaAULHMOHATHUX
rpaHa npaBa U HbUMa NocBeheHHWX HayYHHUX U HACTAaBHUX JUCLUILJIMHA.
PerynatuBa je Takohe OuJia Hepa3BUjeHA M HecHCTeMaTH30BaHa. Tek
ceflaMJieceTUx roguHa XX Beka 1104eJ10 Ce TOBOPUTH O MHTErpaJIHOj IPaBHOj
3alITUTU. TUMe je TpacupaH Ny T 3a pa3B0j HOBe, UHTErpaTUBHE, CAHTETUYKE
rpaHe IpaBa Koja je TOKOM IPOTEKJIMX HEKOJIMKO JlelleHuja o0ujasia pa3IuuuTe
Ha3UBe U pa3/IMUUTY CaJiPKUHY.

3. TepMHHOJIOIJ.IKO, IIOiMOBHO U CAAP’KHUHCKO ycarjialiaBambe

Y no4eTky je y ynopeHOM IpaBy KopuluheH Ha3UB NPago 3auimuime HugomHe
cpeduHe (environmental protection law) (Bocken, 1996.). OH je y ocHOBU
0ATroBapao A0 Taja AOCerHYyTOM HUBOY pa3Boja IIpaBHe MMUCJHU U IIpaBHe
perysaTtuBe. [laxkikha NpaBHUKA je 6MJa CKOHIEHTPUCAHA HA PO6IeMaTUKY
3alUTHTe OjeJUHUX l06apa y YOBEKOBOM OKpY>Kemwy. MehyTHUM, BpeMeHOM je
caspeJia CBECT O TOMe /la Tpeba Ha aJleKBaTaH HauYUH ypeJUTH U MUTaka Koja
ce TUYY peXXMMa HBbUXO0BOT Kopulihewa, 0JHOCHO ynoTpebe. HasuB koju ce
OZJHOCHO CaMO Ha IpaBHY 3alUTUTY TaJa je I0CTao CyBHIle y3aK.

BpemeHoM je mupe npuxBaheH HOBU Ha3UB - eko10wko npaso (y CjeAubeHUM
AmepuykumM [lpxkaBama: Ecology law; y Pycuju: ekosozuueckoe npaso). OH je u
JlaHac 3aCTyIJbeH y IPaBHOj INTePaTyPHU HeKaAallbUX 4JIaHULA jyroCJ0BEHCKe
dbenepanuje. BehuHa npaBHUKa NOJ HUM MoJApa3yMeBa I'paHy npaBa Koja
obyxBaTa MpaBuJa 0 yIOTpe6bu U 3alITUTU Ao06apa y HOBEKOBOM OKDPYKEHY.
MebhyTuM, 6101034 U APYyTry HAYYHULM KOjU ce 6aBe NPUPOJAHUM HayKaMa,
cMaTpajy Aa cy Ha3uB U Caip>KKMHA caMo JeJJUMUYHO noayaapHu. (Byjuh, 2005:
21). Haume, exoJsioruja o6yxBaTa 3HaTHO YKy MaTepujy. [[peMeT usydapama
Y 3alUTHUTE Cy caMo GHOJIOIIKe BPCTE U BbMXOBA CTAHULITA, A HEe U BpeJJHOCTHU
CTBOpPEHe JbYACKMM paJoM. 3aTO je IpaBHA HayKa Io4yeJia Ja Tpara 3a HOBUM
Ha3WBUMa U HOBKM I1I0jMOBHMa.

On npe meTHaecTakK rofiMHa y UIMPOj YIOTPeOU je HA3UB NpPAgo HUBOMHe
cpeduHe (y 3eMJbaMa aHIJIOAMEPUYKOT TPABHOT NMOApYydja: environmental law;
y ®paHiyckoj u llIBajuapckoj: droit de I’ environnement; y Hemaukoj: umwel-
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trecht; y Utanuju: diritto ambientale; y XpBaTckoj: pravo okolisa; y CioBeHuju:
pravo okolja).

Y HOpMaTUBHOM CMUCJLY, NPABO HUBOMHE cpeduHe je CKYyT HayeJla U IpaBHUX
IpaBuJia KOjUMa je peryJiMcaH 4OBeKOB OJIHOC IIpeMa NpUpOJH, Kao U npeMa
OKpY’KeHY KOje je CTBOPEHO JbYICKUM pasioM. Ped je 0 moceGHOM CErMeHTY
NpaBHOT CUCTEMaA ca jaCHO oJpeheHUM NpeMeTOM NPABHOT pery/jaucama.
[IpaBo *XMBOTHE CpeJiMHE Y OCHOBHU peryJiuiie [Be rpyne nurtama. [IpBa ce
O0ZIHOCH Ha IpaBa U ob6aBe3e KOje YOBEK MMa UJIM MOXKe MMaTH Y 0JJHOCY Ha
3amTuheHa fo6pa y cBOM okpyKemy. [pyra ce Tude npaBHe 3amTuTte. OHa
NOCTaje aKTyeJsIHa KaJla HEKO NOCTYI M CyIPOTHO 06aBe3U U TUMe YIPO3U UJIU
noBpe Ay 3amTuheHa go6pa.

TeopeTuyapu Beh fy>e BpeMe 6e3 Beher ycnexa nokyuaBajy fa Ha aZleKBaTaH
HauuH o/ipeJie NpaBHY NpUPOAY NpaBa *KUBOTHe cpefuHe. HajBulle 3a6yHe
YHOCH TO ILITO Ce Y lbeMy HaJla3e eJIeMeHTH BUllle TPpaJUIMOHAJHUX IPaHa U3
pa3JIMYUTHUX IpaBHUX 06J1acTU. [IpaBo >KMBOTHe cpeiMHe CaApKU NpaBUJIa
U3 JOMeHa YCTaBHOI, yIpaBHOI, rpahaHCKOr, MPUBPeJHOr, KPUBUYHOTL,
MebhyHapogHor jaBHOr, MebyHaposHor mnpuBaTHOr npaBa, rpabaHckor
NPOLeCHOT, KPUBUYHOT NPOLLECHOT NpaBa U cJ. OHO ce 360r Tora He MOXe y
LleJIMHU YKJONUTHU HU Y jeiHY of (AUXOTOMHHX) paBHUX 06J1acTH. [IpaBo
>)KMBOTHE CpeJiUHEe je UCTOBPEMEHO U jaBHO M npuBaTHO (Pozzo, 1996: 9-15),
MaTepujaJiHo U npolecHo. CBe TO yKa3yje Ha UMb eHUILY Jla HOBY TpaHy IpaBa He
Tpeba nocMaTpaTH y OKBUPY CTAPOT KOHIENTa U KPO3 IPU3MY TpaJULlMOHAHE
cucteMaTukKe. [lojeUHU ay TOPHU Cy MTOKYIIaBaJu Jla ONpaB/ajy HacTaHAK OBe
rpaHe IpaBa TakKo LITO Cy TPaHUJX OHO LUTO je YUHU Pa3JIMYUTOM y OJHOCY
Ha CBaKy TpaJULMOHAJHY rpaHy noHaoco6. MehyTumM, pelieme ce Hajlasu y
HUpeM HJIeJHOM KOHTEKCTY. [[paBo )KMBOTHe CpeJjUHEe je HOBA CUHMemu4Ka
2paHa npasa Koja uMa jejaH HOBU KBaJIUTET U PENO03HAT/bUBOCT ¥ OKBUPY
NpaBHOT CUCTEeMa, yNpaBo 360r Tora ITO 06je/JUbyje CBa HayeJ la U NIpaBHa
IpaBuWJja Koja ce oJjHOCe Ha UCTYy npobseMaTuKy. OHO je 3acHOBaHO Ha Beh
MOMUKbAHO] npedMemHoj cucmemamuyu Koja Jobuja cBe Behu 3Hauaj y
CaBpPEMEHOM CBeTY ycJie]| perMOHAJTHUX U IMI06aIHUX UHTerpalluOHUX poleca
U Py3uje aHII0aMepPUUYKOr U eBPOIICKOI KOHTUHEHTaJIHOr npasa. [IpaBo
J)KUBOTHE CPeJIMHE je UHmMe2pamusHa 2paHa npasa jep noBe3yje pasjuyuTe
rpaHe ¥ pa3JiMyUTe NpaBHe 06J1aCTU. Y3 CBe TO, OHO je CAaMOCBOjHO (Sui gene-
ris) jep mouMBa Ha HAPOYUTO] KOMOUHALUjU PA3HOPOJAHUX MPABHUX Hayesa.
(Hukonuh, 2009).

Y npaBHOj TepMHUHOJIOTHjU je CBe CTBAp KOHBeHIWje. MehyTuM, y oBOM
TPeHYTKY e HeMa. [I[paBHUIIM ce joll YBeK HUCY ycarjacuau Mehyco6Ho, 4yak
HY Ha HAallMOHAJIHOM HUBOY. YIle4aT/bUB NIpUMep Npe/CcTaB/bajy NOjeJUHU
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TEMaTCKH 360pHUIY paioBa M0CBeheHU YOBEKOBOM OJJHOCY NTpeMa OKPYIKemy,
y KojuMa ay Topu (K0-ay TOPH) KOPUCTeE pa3JIMYUTe Ha3UBe 3a UCTe KaTeropuje.’’
Y ynopeHoM npaBy je KOHQY3Hja cpazMepHo Beha. TepMHUHOJIOIIKO 1 TOjMOBHO
ycarJialiaBae je jeZlaH o/l IPUOPUTETHUX 3a/laTaKa cCaBpeMeHe IpaBHe HayKe.
[IpuToM Tpeba UMaTH y BUAY YUHEHUIY /a NPaBHUIM NOHEKAJ, NPpUAajy
opeheHUM MojMOBUMA U HA3MBUMa 3HAUEH-E KOje Ce pa3JIMKYyje 0/l OHOTa Koje
je npuxBaheHO y APyTrUM HAyYHUM 06J1aCTHUMA U Y LINPOj jaBHOCTH. YcJjie Tora
HacTajy Npo6JieMU Y KOMyHHKaIUjU, KAKO YHYTap MpaBHe CTPYKe U HayKe, TAKO
Y Ha mwupeM nuiaHy. O4uriejHo je Jja je mpH opehrBamwy Ha3MBa U MOjMOBA
KOjU Ce KOPUCTE Y NpaBy NOTPeGHO YCIOCTAaBUTHU Capaiiby Ca CTPyUkbaluMa
W3 APYTUX HAay4YHUX 06JIaCTH U MOACTULATH MYJATUAUCLHU-NJIMHAPHOCT U
WHTEPUCIUNIINHAPHOCT.

4. Pa3Boj HaNpeAHUX CTYAHUja: MYJITHAUCTUILINHAPHOCT
U UHTEePAUCIUNJIUHAPHOCT

Beh cnomumwanu npo6sieM $pparmMeHTanuje ce Moxe y61aXUTH U BehuM JlesioM
npeBa3suhy, pa3BujameM MYJTUAUCHUIIIMHAPDHUX U UHTEPAUCHUIIIMHAPHUX
CTy/ZiMja KOje MoBe3yjy 3Hawa U3 BHUIIe PAa3JIMYUTHUX TpPaSULAOHAJTHUX
NpaBHUX AUCLUUIJINHA, UK oMoryhyjy nonymwaBake pa3HUHA Koje 0CToje
Mehy brMa (MHTepHa MYJATUAUCIUJIWNHAPHOCT U UHTEPAUCHUIIJIMHAP-HOCT).
MebyTuMm, Kao 1wTo je Beh peyeHo, NOTPE6HO je OCTBAPUTH CUHTE3Y 3Haka Ha
HIMpeM IJIaHYy, NOBe3MBambeM NPaBHUX JUCIUIIJIMHA Ca AUCLUIIJIIMHAMa Koje
NpUNazajy pyruM Hay4YHUM 06J1acTHMa (eKCTepHa MyITUUCIUIIJIMHAPHOCT
YU MHTepAUCHUIJIMHAPHOCT). Taj 3a/ilaTak je HeynopeAUBO CJO0XKEHUjU OJ
NpeTX0AHO HaBeAeHOT. CBeTCKa HaykKa je moc/ebUX JelleHHja u3jie/beHa Ha
MHOLITBO BPJIO YCKUX JUCLUIIJINHA y OKBUPY KOjUX je CTBOPEHAa eHOpMHa Maca
He/I0BOJbHO IOBE3aHUX U HECUCTEMATU30BaHUX NToZlaTaka. PparMeHTU30BabE
HayKe je yTHULaJI0 HA TO Jja M 06pa3oBatbe byJe ycko npoduarcano. Hacynport
TOMe, 6p3e CTPYKTYpHEe NpOoMeHe JPYLUITBA U3UCKYjy O/, MojeluHalLla UJIU
KOJIEKTUBUTETA Jla ce 6p30 Npusarohasajy NnpoMeHaMa y OKpYKemy, 3a IITa
cy noTpebHa mupa 3Hawa. HeocnopHo je aa cy rio6asHe nHopMaluoHe
Mpeixe IoNpUHeJie TOME /1a Ce CTBOPE YCJI0BU 3a CBOjeBPCHY IeMOKpaTU3aLujy
06pasoBama, ajy je Takohe UMbeHHUIA Jla HUCY YTBphEeHU KpUTepUjyMHu 3a
Bpe/IHOCHY CeJIeKII1jy U IPOBepPY PacloJIoKUBUX HHPOpMaLMja.

10 Taxo cy HIp. ayTopu npuJjoray 360pHUKY [Ipaso u sxcusomHa cpeduHa (en. lparoby6
KaBpaH - Toppana I[leTkoBuh), o6jaB/beHoM y Beorpay 1997.roiHe, KOPUCTUIU PA3JIUIUTE
Ha3uBe 3a HOBY rpaHy npasa: ( KaBpasn, [letkoBuh, 1997: 17:41); ([lonosuh, 1997: 59-80);
(Jonuuh, 1997: 81-125); (BykuheBuh, 1997: 223-240); (Tomuh, 1997: 276-288).
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[Ipes; 40BeYaHCTBOM je HOBA BeJIMKA CHHTe3a 3Hawa. OBora nyTa je y nuTamy
MpoIieC KOju MpeBa3uia3yu OKBUPE MojeJUHUX ApyIITaBa. Ped je o r;io6asHoj
CHHTE3M Koja IpeiCTaBJ/ba 0rOBOP HAa U3a30Be ca KOjuMa ce Cyo4aBajy FOTOBO
CBe pa3BHUjeHe APYLITBeHe 3ajeHULe. Y JuTepaTypu ce Beh nyxe Bpeme
yKasyje Ha YHbeHUIY a y ToCcTojeNuM 0KOJIHOCTUMA Hel0CTajy CelUjaJucTH
3a UHTEPAUCLUNIINHAPHOCT U YHUBEP3AJHOCT KOjU GM OGUJIU CIIOCOGHHU [1a,
HNONYT CTAapUX €HLUKJIONEeAUCTA, UHTETrPUILY YCUTHEHY HAYKY U pedopMuUlly
TpaJULMOHAJHU KOHLENT 06pa3oBama. 3aTo je HA MOjeJUHUM HAyYHUM U
BUCOKOLIKOJICKUM MHCTUTYLIMjaMa noce6Ha Maxkwa nocseheHa peuHTerpanuju
HayKe U 06jeiMbaBaby 3Hama. Pedy je 0 T3B. Hanpe JHUM cTyAHjaMa (advanced
studies) Koje MOACTUYY WUHTEPAUCUUIIJIMHAPHU U MYJTUJUCLUIJINHAPHU
OPUCTYN Y HAYYHUM UCTPAKHMBabMMa U BUCOKOM 06pa3oBamy. TakBa pa3BojHa
opujeHTaluja he 6UTH O/ K/bYUYHOI 3Hauyaja 3a YK/byUUBame y caBpeMeHe
TOKOBE U jeJlaH 0O/ [VIaBHUX NpeJlyca0Ba 3a Pa3B0Oj U CTAOMJIIHOCT MHOTHUX
WHCTUTYIHja ¥ JpyLITaBa KojuMa oHe npunazajy. (Hukosuh, 2015: 131-146).
Kaj je y nuTamy npobseMaTHKa 3aLITUTE X XKUBOTHE CpeIUHE U OJP>KHUBOT
pas3Boja HallpeAHe CTyAUje MMajy nocebaH 3Havaj. OHa he y 3Ha4yajHO] MepH
YTULATHU HA er3UCTeHLUjy cafallbuX U 6yAyhux reHepanuja, Ha KBaJuTeT
HUXO0BOT KMBOTA M HAa ONICTAaHAK MHOTUX JIPyTUX 6MOJIOIIKUX BpcTa Ha [11aBoj
NJIaHEeTH.

5. KoHTekcTyasin3anMja: npaBHa HayKa 1
HayKa 0 CUCTeMy IlJIaHeTe 3eM/be

[locsiefmux roguHa je AOLJIO A0 3HAYajHUX IPOMEHA Y NOTJIely CaMOr IPUCTYIa
npo6JieMaTUIY 3aIITUTE )KUBOTHE CpeJiUHE U O P>KUBOT pa3Boja. [eneHujama
je cBakM acneKT pa3MaTpaH 0/ BOjeHO0, IOHA0C06. Y HOBUjUM JOKYMEHTHMA
Yjedurwenux Hayuja, caunmkeHUM y OKBUDY [Ipoepama 3a ixcusomHy cpeduHy u
odpacusu paseoj (United Nations Environment Programme - UNEP), 3acTyIlJbeH je
CHUCTEeMCKH NpUCTYIL. Y cTyauju GEO5 Global Environment Outlook — Environment
for the future we want", o6jasmeHoj 2012. 200uHe, nogodom UN RIO+20 xoHbe-
peHIluje 0 0IP>KUBOM pa3Bojy, TOBOPHU ce 0 cucmemy niaaHeme 3emse (The Earth
System), Koju Ipe/icTaBJ/ba €r3UCTEHIMjaJIHy OCHOBY CBUX JbY/ICKUX JpYyIITaBa.
PedeHo je /1a OH Jies1yje Kao je [MHCTBEHA 1eJINHA, KOjy YMHe QU3UUKE, XeMH]CKE,
6MO0JIOIIKeE U JbYJiCKe KOMIIOHeHTe. Mehy TUM, KOHCTATOBAHO je U Jja Cy YOBEKOBe
AKTUBHOCTHU HapyIIuJie CKJa/, 3eM/bUHOT CUCTEMA U CTIOCOGHOCT caMoperyJia-
nuje. O ToMe CBeJI0UM IJ1I06AJIHU PacT TeMIlepaType, Kao ¥ pacT HUBOA Mopa U
OKeaHa, o/l yTHIlajeM IpeKOMepHOT EMUTOBaha KAp6OHAUOKCHU A K MeTaHa Y
aTMmocdepy, Koje u3asua epekat cmakeHe bawme. HoBek je, y3 TO, 0ATOBOPaAH

11 Global Environment Outlook - Environment for the future we want, Nairobi, 2012.
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3a MaCOBHO Kpueme IIyMa, 3a ypbaHu3alujy, IpeTBapatbe YyMCKOT 3eMJ/bULITA
y IOJbONPUBPE/IHE OBPIINHE U 32 0/y3UMathe NPUPOAHUX CTAHUIITA APYTUM
610JI0lIKKUM BpcTaMa. TakBe aKTUBHOCTH CY JONPUHEJIE APACTUYHOM CMakbemy
O6uoUBep3UTETA. YCJIe IpeKoMepHe yIoTpebe XeMHUjCKUX CpeJicTaBa y M0JbO-
IpUBpeHOj IPOU3BO/ Y, 3eMJ/bUILTE NI0CTAje Make NJI0JHO, a HET/e U TOTIYHO
HeynoTpe6s/bUBO. UCTOBpEMEHO, LIUPE Ce NYCTUECKU TPeie ik y KojuMa HeMa
ycJioBa 3a HopMaJiaH )kUBOT. (Hukosnh, 2009: 16-23). lleHa XpaHe Ha CBETCKOM
TPKHULITY IepMaHeHTHO pacTe. CaBpeMeHa MOTpPoLIavYKa Py TBa Hecpa3Mmep-
HO M HEMOTPeOHO UCLPIJbYjy AparoleHe pecypce, He Bojehu 0BO/bHO payyHa
0 MebhyreHepaIyjcKoj COMUJAPHOCTH, OLHOCHO O TOMe J1a UX Tpeba YyBaTH U
3a HapejHe reHepanuje. (Hukosuh, 2012: 781-788). TparoBu byAcKe 1eCTPYK-
[Uje Cy TOJIMKO U3PaXKeHH [Jla I0jeJUHU ay TOPU F'OBOPE 0 HOBOj, aHTPOMOTEHO]
reoJIOIIKOj enoxu.'?

OnucaHu TpeHJ0BH Cy AyIro NoCMaTpaHU U30JI0BAHO U Y TEPUTOPHUjaIHOM
CMUCJIY, Kao JIOKAJIHU UJIM PeTHOHaJIHU NTpo6JeMu. Tek je y pyroj HoJIOBUHU
XX Beka yo4eHO Jja ce 3allpaBo pajHy O y3ajaMHO [I0Be3aHMUM IIpolLiecuMa Koju
MpoM3BO/ie 3HaYajHe MocJeulle Ha IJI06aJIHOM TJIaHy. BpeMeHoM je caspesa
CBECT 0 TOMe Jla YUTaBOj Npo6eMaTHULM Tpeba IPUCTYIUTU HAa CUCTEMCKHU Ha-
YHH U 1A JIaHeTy 3eMJby Tpe6a MocMaTpaTH Kao CJI0KeH, JUHAMUYKU CUCTEM,
Ha KOju ce MOTY NIPUMEHUTH OCHOBHe IocTaBke Onwme meopuje cucmema, a
0CeOHO OHE KOje ce 0JHOCE HA yIIPaB/balbe CUCTEMCKHUM LieJTMHAMA Y KPU3HUM
cuTyanudjamals,

3HayajaH HampeAak y TOM IpaBIly MPeJCTaB/ba U TO LITO Ce HA MOjeJUHUM
YHUBEpP3UTETUMA pa3BUja HOBA Hay4yHa (M HacTaBHA) 06J1aCcT N0J, HA3UBOM
Earth System Science®.

CrucTteMcKu npobseM U3UCKYje CUCTeMCKHU NpucTyn. Kao mro cy pasandu-
TH NPOLLECH ¥ YOBEKOBOM OKPY3Kerwy Meyco6HO NoBe3aHH, TaKo 6U U 04ro-
BOp Ha BUX MOpao Ja Oy/e 11eJIOBUT, CBeoOyXBaTaH U 3aCHOBAH Ha capajmbu
CTpyukaka pa3Ju4uTux npodua. Mehytum, ctBapHocT je gpyraduja. Kao
ITO je Beh peyeHo, caBpeMeHa HayKa je yCUTH-eHa U HeJJ0BOJbHO pa3BHjeHa.
Y MHOruM cerMeHTHMa HeJ0CTaje UHTerpaTUBHU IPUCTYII. JOlll YBEK HeMa
Jl0BOJbHO MYJTUAUCLUIIJIMHAPHUX U MHTEPJUCLIUIIJIMHAPHUX NIPOjeKaTa KOjU

12 Global Environment Outlook — Environment for the future we want, ctp. XVIII

13 Onwma meopuja cucmema (General system theory) 3acHoBaHa je nefieceTux roguHa XX
Bekay pagoBuma Jlyasura ¢on beprananduja (Ludwig von Bertalanffy). 3a cBera HEKOJUKO
JlelleHHja mpepacJa je y yHAaMeHTaJHy AUCHUIIMHY YHjU ce IPUHIUIU NPUMEnY]y ¥
MHOTHMM Hay4YHUM 06J1aCTUMA.

14 B. Ha npumep: Earth System Science and Climate Change Group, Wageningen University
and Research Centre. http://www.wageningenur.nl/en/Expertise-Services/Chair-groups/
Environmental-Sciences/Earth-System-Science-Group.htm
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oMmoryhyjy 1esloBUTO carjesaBamwe npobseMa. OcuM Tora, UCTpa)KUBama Cy,
MaxoM, OTpaHUYeHa Ha aHaJIM3y nocTtojeher cTamwa. EBUIeHTHO je Ja y MHOTUM
Hay4yHUM 06J/1acTHMa HeJj0CTaje IPOrHOCTUYKA KOMINOHeHTa. To npeacTaB/ba
030UJbaH Npo6JIeM, jep y ernoxu 6p3ux NPoMeHa, IOCTOjU CBe U3parXKeHHja Mo-
Tpeba 3a 6p3UM JoHOLIEemeM o1yKa. OTya 6u TpebaJsio Aa caBpeMeHa HayKa
uzey cycpet forabajuma. To moce6HO BaXKu 3a T3B. HOpMamugHe ducyun.JuHe,
YyUja 3Hama Tpeba Jla MocJyKe Kao OpUjeHTHP OHMMA KOju KpPeupajy jaBHY
MOJIMTUKY U JJOHOCE OAJIYKE 0/ CTpaTellKor 3Hauaja.

[IpaBo 3HAaTHO 3a0CTaje 3a NpoMeHaMa y ApylITBYy. OHO Y MHOTUM CEKTOpHUMaA
He oJipa)kaBa YaK HU nocTojehe cTawe, Maja 6u 10 JIOTULU CTBApU TpebaJso
Jla (o0 U3BeCHe Mepe) U/Jle UCTIpe/i BpeMeHa y KoM )KUBUMoO. HauMe, 3a pasiuky
o/ 06MYajHUX NpaBUJIA KOja Cy HacTajajla CIOHTAaHO U JyTOTPajHO, Ap:KaBHA
peryJjaTuBa ce IOHOCU U Baxu pro futuro. (Allen, 1964: 1). Ona npeacTaB/ba
MHCTPYMEHTAPUjyM 3a yCMepaBakbe peJieBaHTHUX NTpoleca y ApyuTBy. /la 61
MOIJIH JIa Ce OCTBape oAroBapajyhu edbekTH, MOpajy ocTojaTH U oJropapajyhu
MHCTPYMeHTH. /Ipyrauuje pedeHo, KpeaTOpH jaBHUX NOJUTHUKA U OHU KOjU Te
MOJIUTHKE CIPOBO/Ie, MOPAjy UMATH Ha pacroJiaramwy ajaT Koju oJ[roBapa CTaH-
JlapiuMa caBpeMeHor ApyluTBa. MehyTUM, TpaJULlMOHAJIHU IPAaBHU UHCTUTY-
TH HUCY ¥ MOTIYHOCTH yCKIaheHU ca NpaKTUYHUM noTpebama. Y3 To, MHOTa
NpaBHO peJieBaHTHA M Taa YOIIlITe HUCY peryJicaHa BaxkeNUM Nponucruma.

O cTamy npaBHe peryJaTuBe y 0jeJUHUM CEKTOpPHMMA CJIMKOBUTO IOBOPHU
nojatak Jia ce y Peny6siunu Cp6uju, y JoMeHy CyceICKUX OZJHOCA U iajbe IpU-
Memyjy NpaBHA npaBuJia U3 ['pahaHckoe 3akoHuka 3a KHesxcesuHy Cpbujy us
1844.roauHe, Koju je GopMaJsIHO IpecTao Aa Baxku jow 1946. rofuHe, Ha OCHOBY
3akoHa o HesaMCHOCMU NPABHUX Nponuca doHemux npe 6. anpusaa 1941. u 3a epeme
Henpujame.Jbcke okynayuje'. [lumatve je y Kojoj Mepu makea npasHa pezy/1amued
Modce 0a 002080pU HA U3A308€ BPEMEHA Y KOM HCUBUMO?

OuurieiHO je Aa MUTamkba NpPaBHE 3aLITUTE YOBEKOBOT OKPYKeka Tpeba cMe-
CTUTH y MHOT'O IIMPH KOHTEKCT U MIOBE3aTH ca JJpyrUM HayYHUM 06J1acTUMa.
TumMe he ce OTBOPUTH HOBM yrao nocMaTpamwa LieJIOKyIHe Npo6JeMaTUKe,
NPOIIMPHUTH Ca3HAjHU XOPU30OHTH M aKTYeJM30BaTH MHOTa MUTamka, a Mehy
IbUMa U OHa Koja ce TU4y ob6jeKaTa U cybjeKkaTa IpaBHe 3aLITUTE.

6. 0gpebuBame oGjekaTa NpaBHe 3alITUTE U CyGjekaTa IpaBa

[IpoTekJioje roTOBO [T0J1a BEKA O/ KAKO je 3a1104eTo 06/IMKOBabe MpaBa KUBOTHE
cpeauHe. MehyTuM, joul yBeK HUje jacHO 1ITa je 06jeKT MpaBHe 3alUTUTE (LITa
IITUTUMO) U KO je Cy6jeKT MpaBHe 3alITUTE (Y YUjeM HHTEPeCy TO YUHUMO).

15 3akoH je o6jaBsbeH y Caysxic6eHom aucmy ®PHPJ 6poj 86/1946.
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HoBarpana npaBa je y no4eTKy 61Jia 3aCHOBaHa Ha T3B. GHMPONOYEHMPUYHOM
npUcTyny (KOHIENTY) YHjy OKOCHUIy YUHU CTAB Jla CBAKH MOjeIUHAL, UMa
MpaBo [Jja *KHUBH Y 3/IpaB0j }KUBOTHOj cpejUHH. Ta KOHLlennuja je yop30 HauLLIa
Ha KPUTHKY jep ce MOKa3aJio Jia 3alliTUTa OKPY>Keka 3aBUCH 0/ NI0jeIUHAIIa.
[IImema ce HaHOCU Y08€KY Yl OH OJJIy4yje 0 TOMe 1a JIM he TPaXKUTH Ipely3uMatbe
oJipeheHnX Mepa UM u3pullathe caHKIMja. CaBpeMeHO MPaBo XKMBOTHE CpeJIUHE
je 3acHOBaHO Ha GUTHO APyradnjeM T3B. eKOYEeHMPUYHOM NPUCTYIY. 3abpambeHH
Cy HOCTYIIM KOjUMa Ce HaHOCU Wwmema camom okpydxcery. CMaTpa ce aa
Jp>KaBHU OpraHM y TAKBUM CJIy4yajeBUMa Tpeba Jja Zies1yjy He3aBUCHO 0J1 Tora /ia
JIM Cy IOjeIUHIIY UJIU YIPY Kekha MOJ[HEeJIU 3aXTEB 3a IPY’Kakbe 3alITUTE. Y TOM
KOHTEKCTY Ce I0CTaBJ/ba MUTAE KO je cy6jeKT npaBa? [lojeMHU TeopeTHdapu
cMaTpajy Jia je TO caMa KUBOTHA cpeJjuHa. MehyTum, Ha cajjalitbeM HUBOY
pasBoja mpaBHe MHUCJIY, IPaBHE CBECTH, TPaBHE HayKe U (HAPOYUTO) MpaBHe
peryJsiaTuBe, TAKaBO CTAHOBUIITE je TellKo 6paHUTH. HauMe, cy6jeKT npaBa
MO>Ke GUTH caMO OHaj KO UMa npaBHU cybjekTuBUTeT.(Hukonuh, 2010: 254). Y
CaBpeMEHOM CBETY Ce TO CBOjCTBO (3a ca/ja) mpu3Haje caMo JbYJCKUM 6uhuma.

Y npaBHOj Teopuju ce Beh Ay»Ke BpeMe BoJie pacipaBe 0 TOMe Jia JI je IPaBo
HCKJ/bYUYUBO JbYJICKU (AHTpoNnoreHu) peHoMeH U [ia I U HeKe Jipyre 6HO0JIOIIKe
BPCTe MOT'Yy UMaTH MMPAaBHU Cy6jeKTUBUTET.

Crapu PumsbaHu cy cMaTpaJiv /ja HOCTOjH jeIHO YHUBEP3aJIHO IPUPOHO TPaBo
(ius naturale), ,xojuM je mprUpoAa IOyUHJIa CBA KHUBa 61ha, jep To MpaBo HUje
CBOjCTBEHO CaMO JbY/ICKOM PO/, HETO je 3aje ITHUYKO CBUM XKUBUM 6uhuMa...”1
M Heku HallW cCaBpeMeHHUIM CMaTpajy /la IpaBo y pyAUMEHTAPHOM 00JIUKY
MOCTOjU Y 3ajeAHULIAMa Apyrux 6uosomkux Bpcta. (Hukosauh, 1995). Unak,
y CaBpeMeHO0j Hayll1 U Jiajbe NnpeoBJahyje MULIbEE /1a jé OHO UCK/BYYHUBO
JbyJicku GeHoMeH.!” Y mpuJior TOM cTaBy HaBOJH Ce Jja ce JbY/IU, 32 PA3JIUKY Off
CBUX IPYTUX PYLITBEHUX 6Mha Koja cJie/ie jeINHO CBOje UHCTUHKTE, IPUJIUKOM
3a/l0Bo/baBatba BehrHe noTpeba pyKoBo/ie KYJTYPHUM 06paciiMa [oHallambha.
Kao pa3ymHo 6uhe, 40BeK CBECHO MOTHUCKYje MHCTUHKTUBHE 00paclie U 3aje/1HO
ca OCTaJIMM NMPUIAAHUILMMA CBOje BPCTe YCTaHOBJ/baBa OCeOHA APYIUITBEHA
npaBuJia. Ho, a iu npaBuJIMMa Koja CTBapajy JbyAU MOXe OUTH IPU3HAT MpaB-
HU Cy6jeKTUBUTET )KMBOTHOj Cpe/IUHH, 2 TUME U IpaBHA CIIOCOOGHOCT (Croco6-
HOCT /a Oy/le HocuJiall paBa U o6aBe3a)? [lo mupe npruxBaheHOM MUILJbEHY,
YKUBOTHY CpeJIUHY YHHE NPUPOJHA J00pa U fo6pa CTBOPEHA JbYICKUM paJioM
(3rpase, myTeBH, yaule, TproBu UTA.). [lo casa HUje 610 npejJiora Ja ce rpabe-

16 D.1.1.1.3. Ulpianus libro primo Institutionum.

17 ,Hekappyra6uhaHe fosa3ey 063up,jep je IpaBo UCK/bYUUBO APYLITBeHA MaHUpecTayja"
(BykoBuh, 1959: 240).
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BUHCKHUM 00jeKTHMa NpU3Ha Cy6jeKTUBUTET.'® MehyTHM, y HOBHje BpeMe uMa
CBe BHIIIE 3aJlarama [ja Ce U XKUBOTHbaMa NIpU3Hajy oapehena npasa. To 3Ha-
YW Jla OHe He 6U Npe/cTaBJ/baJjle caMo 06jeKTe MpaBHUX OJHOCA, Kao /10 Caja,
Beh f1a 61 MorJie UMaTH U HEKY BPCTY NIpaBHOT cy6jekTuBUTeTa. (Bogunenuh,
2012:325,327,411-416.) Toj npo6JieMaTHIIH je y yIOpeIHOM MpaBy nocBeheHa
noce6Ha Hay4YHa U HacTaBHa gucnunianHa (IIpaso scusomura; Animal Law).'
360r cBera Toracy NpuxBaT/bUBa jeIMHO CTAHOBUILITA OHUX ay TOpa KOju roBOpe
0 U3BECHOM IIOMepamy, UJIejJHOM KpeTamwy, 0/l >)KUBOTHE CpeJIiHe Kao 06jeKTa
IpaBHe 3alUTHUTE Ka Cy6jeKTy NpaBHe 3allTUTE, Y3 HAIOMEHY /ia Ce TO OZJHOCH
caMo Ha IojeiMHEe YUHHOIe YOBEKOBOT OKpykema. (IBeTuh, 2013: 117-129).
Jo npyrauujer npuctyna he mox/a fohu Kaja npaBo y Behoj Mepu 6y/ie npu-
JlaroheHo aKTye/JIHUM TPEHJ0BHUMA y |PyTUM HAyYHUM 06J1acTUMa.

7. llpusiarohaBame npaBHe pery/jiaTuBe
NpoMeHaMa y )KUBOTHOj CpeAUHH

Opranusanuja yjegumweHux Hauuja je 2004. roguHe, y okBupy Paseojnoz
npoepama (United Nations Development Programme — UNDP), y3 noJpIiKy
llIBajuapcke, Kanazne n XosaHuje, CAUMHNJIA OKBUPHHU JJOKYMEHT O MOJIUTUIU
npusarohaBama Ha KJAUMaTCKe NMPOMeHe, KOju NpeJCcTaB/ba CBOjeBPCHU
NPUPYYHUK 3a yTBphUBame pa3BoOjHe CTpaTerwje, jaBHUX MOJUTHUKA U
oarosapajyhux mepay Toj o6sactu (Adaptation Policy Frameworks for Climate
Change: Developing Strategies, Policies and Measures (Lim, Spanger-Siegfried:
2004)). OH Tpeba ga omoryhu aprkaBama 4yjaHullama (pe cBera oHUMa y
pa3Bojy) Aia 1aKile oApesie HAallMOHAJIHE MPUOPUTETE U J1a CAYMHE CBe0OyXBaTHE
Y KoxepeHTHe cTpaTellke fokyMmeHTe (National Adaptation Strategies).

OKBUpHU CTpPATEIIKOr [JIaHUPakha y TOj 06/1aCTH JleGUHUCAHU CY U HA HUBOY
EBponcke ynuje. EBponcka komucuja je 2007. roguHe foHe 1a T3B. 3e/1eHU nanup
noJ, Ha3uBoOM [Ipusazohasaree Ha kaumamcke npomeHe y Eeponu — onyuje 3a
desosarse EY (Green Paper ,Adapting to climate change in Europe - options for
EU Action”),a 2009. u Fesiu nanup noj Ha3uBoM [Ipusazohasarbe Ha KAUMAmMcKe
npomeHe: ka esponckom oksupy 3a desnosarse (White Paper , Adapting to climate
change: Towards a European framework for Action”). F'ogune 2012. ycBojeHa je
Esponcka naamgopma 3a npusazohasarse Ha kaumamcke npomere (European
Climate Adaptation Platform). Taj nOKyMeHT je MOCJYKHO Kao Mo/JIora 3a U3pajy

18 Y mepcneKTHBU 61 ce MOIJIEe OYEKUBATH U TAKBE HHULIMjaTUBE y Be3U Ca T3B. NAMEMHUM
3epadamay Kojuma he cBe 3Ha4YajHU]jy yJI0TY UMaTH ypehaju ca BeIITaAYKOM UHTEJIMTeHIHjOM.

19 HacTaBay Toj06JacTu ce U3BoAM Ha 0Kko 120 yHuBep3uTeTay CjefubeHUM AMEPUYKUM
JpxaBaMa. IHTepecoBamwe 3a Ty Hay4YHY U HACTABHY JUCLUIIJIMHY IOCTOjU U Ha eBPONCKUM
YHUBep3UTeTHMa.
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[JIaBHOT CTPATELIKOT JJIOKyMeHTa. Cmpamezuja npusiazohasarea Eeponcke yHuje
(European Union Adaptation Strategy) ycBojeHa je anpusa 2013. rogune. Tume je
yuWIbeH 3HauajaH Hanpejak, jep ce EY, o MulLL/bewy [0je JUHUX aHAJIUTHYAPA,
y IpeTX0JHe /iBe JlelleHHje FOTOBO UCK/bYYUBO 6aBUJIa MM TakbUMa 0/] 3Havaja
3a CMameme KJIMMaTCKUX NpoMeHa?’, He yBaXkaBajyhu 0Bo/bHO MOTpPe6y 3a
npujarohaBameM.

Y nokyMmeHTuMa EBporicke koMucuHje ce HaBOA U Jia ,IpUIarohaBame nogpasy-
MeBa OYeKHBakhe HeraTUBHUX edekaTa KJIUMaTCKUX IpoMeHa U oAroapajyhe
JleJIoBame y 1U/by peBeHLUje UJIU YMatbetha LUTeTe KOje OHU MOT'Y IPOY3pOKO-
BaTH, UJIU KopUlllhewe NpU/MKa Koje MOTy HaCTYnUTH. [lokasaHo je fAa j06po
HCIJIAaHWpPaHo, paHo MpuJarohaBame KacHUje HITe 1 HOBAI[ U )KUBOTEe %!,

L1/b cTpaTelIKOor IJIJaHMpPaka y 0BOj 06J1aCTH je [la ce HA OCHOBY KPAaTKOPOUHUX,
CpekOpPOYHUX U IYTOPOUYHUX NpOjeKLiuja carjesajy NoTeHIUjaJHU PU3ULU
U /3 ce yTBpJie Mepe Koje he JONpUHETH TOMe /ia €eBPOICKH NpPOCTOp 6yJe
Mabe 0CeT/bUB Ha KJIMMaTcKe npoMeHe. O 3Hauajy cTpaTeruje npuaarohanamwa
cBeJloye NoJaly 0 aKTyeJJHUM U MOTyhuM 36HMBawkbrMa y pervony. Temnepa-
Typa je y KOHTUHEHTaJIHO] EBponu y npeTXo/iHOj AeueHuju (2002-2011) 6uia
npoceyHo Bula 3a 1.3°C y oJHOCY Ha NpeAUHAYCTPHUjCKU Nepruo. To 3Ha4YU
Jlajey perduoHy 3abeJsiexkeH 6p>KHU pacT y 0ZJHOCY Ha IJ106asiHO 3arpeBame. CBe
yemhe 10J1a34 10 eKCTPEMHUX NPUPOJIHUX Jlorabhaja, 0 4eMy cBeJjoue yyecTalu
TOIJIOTHU TaJjlacCH, IYMCKH [0XKapU U CyLIe Y jy>KHOj U IleHTpaJiHoj EBponu.
Ha ceBepy mak pacTe pu3MK 0Jf BeJIMKHUX IIOIJIaBa U epo3uje TJa. [IpoueHa je
Jla he 6UTH cBe BUlle KaTacTpodasHux Aorahaja koju he 3a mocaeauny umMaTu
3HavyajHe eEKOHOMCKeE I'yOUTKe, pa3apama, 3/l paBCTBeHe pobsieMe U cMpPT Beher
Opoja a2,

Jlo caza je ABajieceTak Ap:KaBa 4jaHuna EBporcke yHUje YTBPAUIIO HAYUO-
Ha/Hy cmpameaujy npuiazobasarea Ha kaumamcke npomeHanme. (Carina H. Kes-
kitalo, 2010). ¥ Peny6siunu Cp6uju cy 3amodyeTe NpUunpeMe 3a U3paay TaKBOT
JIOKYMeHTa.

Esponcka naamgopma npusazohasarba Ha Kaumamcke npomeHe ymnyhyje
Ha noTpeby Ja ce OpraHU30BaHO pajJu Ha pa3Bojy oArosapajyhux
MPAHCHAYUOHA/IHUX cmpamezuja.

20 B.: Europe adapts to climate change: Comparing National Adaptation Strategies (rpyna
aytopa), Global Environmental Change 20/2010, cTp. 440 u fip.
21 http://ec.europa.eu/clima/policies/adaptation/

22 B.: Communication from the Comission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, Tauka 2.
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2013:0216:FIN:EN:HTML,
14.12.2013.
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CTpaTrenko njaHupame y 0BOj 06J1aCTH HA CBUM HHBOMMaA MOApasyMeBa U
oaroBapajyhy npaBHy peryJyiaTHBY KOjoM ce, Ha JUPEKTaH UJIM UHAUPEKTAH
Ha4yuH, 06e36ehyje cnpoBoheme jaBHUX NOJUTHKA y BE3U Ca KJIUMATCKHUM IIPO-
MeHaMma.

Cmpameczuje npusaazohaearba Ha Kaumamcke npomeHe he Jo0JaTHO yTULATH
Ha pa3Boj IpaBa Ha HallMOHAJHOM HUBOY, a/Jid he UMaTH yTULaja U Ha Pa3Boj
HaIHAIMOHAJIHOT paBa Koje 006JINKYjy MUHCTUTYIHje EBpoIicKe yHHje.

Y HauMOHa/JIHUM OKBUpHUMA he GUTH AOHETH HOBU NPOINMUCH 3a cipoBohemwe
jaBHUX NOJIMTHKA Yy TOj 06/1acTH. To 3Ha4yu fa he 6UTH yBeJileHa HOBa NTpaBUJIa
Y fa he HacTaTU YU HOBU IPAaBHU UHCTUTYTHU. Y CBAKOM CJ1y4ajy, y NOjeAJUHUM
cerMeHTHMa he ce U3MeHUTHU NocTojehy NpaBHU pexUM. Tpeba o4eKHUBATHU
HarJallleHUju Ap>KaBHU UHTEPBEHLIMOHM3aM Y 06J1aCTU CBOjUHCKUX OJIHOCA,
yTOBOPHOT NpaBa U cJ. TpaguLlMOHaJIHU NPAaBHU MHCTUTYTH he, y U3BeCHO]
MepHy, 6UTH peJleUHUCAHY, a Ay TOHOMUja CybjeKaTa Cy>KeHa y jaABHOM HHTepecy.
To ce moce6HO 0JHOCH Ha HAYUH OCTBApPHBaha M0jeJUHUX BpCTa rpahaHCKUX
Cy6jeKTUBHHUX IIpaBa. ¥3 TO, Tpeba 04eKHMBATH U U3BECHE IIPOMEHe Y IIpaBILy
XyMaHU3al¥je U MopaJin3anuje rpahanckonpaBHux ofHoca. [loce6aH Haracak
he 6K TH Ha jayakby y3ajaMHOCTH U COJIMJAPHOCTH IPU OCTBAapHBakby rpahaHCcKUX
CcybjeKTUBHUX IIpaBa U UCNIyaBaky 06aBe3a y KPU3HUM CUTyalMjaMa.

8.Jauame ysiore rpahaHCcKONpaBHUX HHCTUTYTA
Yy OKBHPY NpaBa }KUBOTHE CpeJuHe

[Ipo6sieMaTHKa 3alITUTE )KUBOTHE CpeJIUHE je JlelleHHjaMa GuJia HajHeno-
Cpe/iHUje Be3aHa 3a jaBHO NpaBo (yIpaBHO U YCTaBHO). MehyTUM, OKOJIHOCTH
Cy ce IOCJIeIIbUX FOIMHA OUTHO U3MeHUJIe. HOBUja HCTpakuBakba oKa3syjy Aa
NpUBATHO, a TUMe U rpahaHCKO IpaBO UMa CBe 3HA4YajHU]jy YJIOTY Y TOj 06/1aCTH.
(Vandenbergh, 2013: 129). Taj TpeHzA ce jeJHUM [eJI0OM MOXe NPUNUCATH U
YUKEHUIU [a Cy HeKM rpabaHckonmpaBHM HHCTUTYTH y MehyBpemeHny
yckJaheHU ca IpaKTUYHUM NOTpebaMay JOMeHY 3alITUTeE XKUBOTHE CpeJjuHe
Y OJIP>KMBOT pa3sBoja.

3axBasbyjyhu Bu3noHapcTBYy npodecopa Muxauaa KoucrantuHosuha, y Cpouju
JlelleHrjaMa MoCToju MOTYRHOCT /1a ce y OKBUpPY rpahaHCcKor paBa epUKaCHO
HITUTE UHTEpPECH APYLITBEHE 3ajeIHUIIE Y BE3H CA }KUBOTHOM CPEJIMHOM U
O/ p>KUBUM pa3BojeM. 3aKOHOM 0 06au2ayuoHuM odHocuma U3 1978. ronuHe,
MPOIMKMCAHO je la CBAKO MOXe 3aXTEBATHU O/ APYyrora Jla YKJOHHU U3BOp omac-
HOCTH O[] KOTa peTH 3HATHHja LITeTa lbeMy WU HeogpeheHoM Opojy Juna,
Kao U /a Ce Y3/Ip>KH OJ1 1eJJATHOCTH O/ KOje MPOU3nJIa3u Y3HEMUPaABaAEe UJIH
OMAaCHOCT O/ IUTETE, aKO Ce TaKBe MOCJIeJULe He MOT'Y CIPEYUTH oA roBapajyhum
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MepaMa. OcuM Tora, ofpeheHo je na he cys, Ha 3axTeB 3aMHTEPECOBAHOTI JIMLIA,
HapeJUTH ia ce Tpey3My oJroBapajyhe Mepe 3a cnpeyaBake HaCTaHKa LITeTe
WJIY y3HEMHpaBakha, UJIM Jja Ce OTJIOHU U3BOP ONMAaCHOCTH, Ha TPOILUAK AprKaoLa
M3BOpa ONIACHOCTH, aKO OH TO caM He y4uHHU. Haj3az, nponucaHo je U a ce, ako
LITeTa HacTaHe y 06aB/baby ONIITEKOPUCHE [1eJIaTHOCTH, 3a KOjy je fobujeHa
Jl03B0JIa HaIJIE?KHOT OpraHa, MoXKe 3aXTeBaTH caMO HaKHa/ja OHe LITeTe Koja
npeJia3y HOpMaJiHe TpaHHulle, ajlv a Ce U TaZla MOXKe TPAXKUTH NIpeAy3uMambe
onpaBJlaHUX Mepa 3a ClipedyaBame HacTylaka Ja/buX LITeTHUX Nocaeulia
WJIM 32 BbUXOBO cMameme?. Ha ocHOBY popMystalnyje 3aKOHCKe HOPME Ce MOXKe
3aKJbY4YHTH /Ia je 3allPaBo pey 0 T3B. OMYJIapHOj TYK0U (actio popularis) Kojom
ce MOXe TPa)KUTH U3pulame oapeheHUx rpahaHckonpaBHUX caHkuuja (Hu-
kosinh, 1995) u Mepa paju 3alITUTE jaBHUX HHTepeca. TaKBO HOPMAaTHBHO
pellleme je y CKJIaJy ca aKTyeJHUM TeHJleHL[MjaMa 0 KOojuMa je 61jio pedyu y
NpeTXO0AHUM oJiesbIiiMa. MehyTuM, oHO camo 1o ce6u HUje AoBobHO. [loTpe6HO
je ia nobhe u 1o oApeheHUX NpoOMeHa y TyMaderwy U IPUMEHU 3aKOHCKUX HOPMU.
HaumMme, y npakcu ce peJlaTUBHO PeTKO KOPUCTe MOTYAHOCTH Koje y IoOMeHy 3a-
LITUTE )KUBOTHE CpeIuHe IIPykajy oZpesibe 3akoHa 0 064U2ayUOHUM 0OHOCUMA.
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DIRECTIONS IN THE DEVELOPMENT OF ENVIRONMENTAL LAW

Summary

A relationship of a human being towards nature and its surroundings created by
human labour has become a subject of separate legal regulation and separate legal
studies only in the past few decades. Previously, this topic was investigated only
sporadically and fragmentarily, within the traditional branches of law. The concept
of integral legal protection started being conceived in the 1970s. It opened up a
way towards a new, integrative and synthetic branch of law, which has changed its
name and content over past few decades. In recent times, this new branch has been
most commonly called Environmental law. It, basically, encompasses two groups
of questions: those pertaining to the rights and duties which a human being may
have in relation to the protected goods in his environment, and those pertaining to
the legal protection of these assets. This article briefly discusses the prehistory of
Environmental law, directions of its development over the past half a century, its
features at the current level of development, as well as the projections of its future
development in the near and a more distant future.

Comparative studies reveal that court practice has had a key role in the emergence
of this new branch of law, not only those in the Anglo-American legal system but
also those in the European-continental law. Through their practice, the courts have
modified some existing legal institutes and concurrently created some new insti-
tutes, aimed at the protection of human environment. Legislative authorities have
been less inventive and insufficiently efficient in that respect. Statutory regulation is
underdeveloped, frequently lagging behind social changes. The contemporary legal
science encounters similar problems, particularly in terms of numerous terminolo-
gical, conceptional and substantive contraditions and inconsistencies on the legal
nature and functions of environmental law. Obviously, there is a stressed need for
harmonizing legal terminology, both at the national and the international level.
Moreover, the terminology used by legal professionals has to be attuned with the
terminology used by other professions. This is especially important given the fact
that the future will be marked by the development of the so-called advanced (inter-
disciplinary and multidisciplinary) studies which should enable bringing together
of knowledge of different scientific fields and more efficient reaction in the field of
environmental protection and sustainable development. Legal doctrine and legal
practice cannot be developed in isolation, independently from other branches of
science. It is essential to determine their positions within wider contexts established
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for the purpose of (re)integrating the existing fragmented sciences and enabling
Jjoint action in this field. Law should contribute to instituting changes in the socie-
tal flows which jeopardize protected goods in the human environment, whereas it
concurrently has to undergo a vigorous transformation itself. The article provides
an overview of directions in which these changes ensue.

Keywords: environment, law, Environmental law, interdisciplinary and multidis-
ciplinary studies.
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PUHJEYKH IIPUMEP PA3BOJA IIPOIIHCA O TPTOBHHHU H
®OPMH TPIOBAYKOI' OPTAHU3HPAHA /10 KPAJA 18. BEKA

Ancmpakm: Aymop ucmpabdicyje npagHo-nogecHU acnekm pasgeoja 06auka
npuspedHoz noca108arLA Uymuyaja opicase Ha Hea2a. Y3 aHmu4ke npumepe
aHaau3upa Heke cpedrb08jeko8He 06UKe NOMOPCKO2 NOC/A08araA HA
Jadpary. OHu ce passujajy 6e3 ymuyaja e1acmu, nymem mp2o8avke npakce.
Y konmunenmasHoj Xpeamckoj ymuyaj 8aadaoya Ha pazeoj eocnodapcmaa
sudu ce Ha npumjepy 3aamHe 6yae 3azpebaukom ['padeyy 1242. Cmamym
Pujexe uz 1530. y Hopmama uHcuCmMupa Ha cugypHocmu mpaosuHe U 6p3oMm
CyocKoM pewasarsy cnoposa mehy mpzosyuma u noMmopyuma. Akmuma
0 npozaauiery c10600e naosudébe Jadpavom 1717, kao u Pujeke u Tpcma
¢10600HUM (6ecyapuHckum) aykama, yap Kapso VI daje nomuyaj Hosom
mpzosaukom paseojy. CpeduHom eeka JOHOCU ce HU3 A0MUHUCMPAMUBHO-
npuspeodHux peopMu Koje npamu ymemesbere mp208aykux KOMNaHuja,
NpUMUMUBHUX AKYUOHAPCKUX dpywmasa me nopacm 6poja mpzosaya
nojedunaya. Y paseojy pujeuke mp2o8uHe 8aiCHO Mjecmo umaJau cy u
CpnNcKU mp2osyu.

KyuHe pujeuu: mpeosauku nponucu, 18. eek, Pujeka, Cpou.

1. YBoJ - aHTUYKU NIEepUO],

Xuctopuja Aaje 6pojHe mpuMepe O PasJUYUTUM ¢PopMaMa TProBaAYKHUX
[0CJI0Ba Y NOBe3UBama Tproeaua. JlpxaBa CBOjUM NPONKCUMa OrpaHUYaBa,
yCcMepaBa UJIK IoTU4Ye NPpUBpeiHEe aKTUBHOCTHU U BbUXOBE€ OpraHu3aljioHe
dopwme. [loBecHa aHa/1M3a HHTepaKIlMje FOCIOLAPCTBA, AP’KaBe U IpaBa Kao U
MHTEPAUCLUNIMHAPHO UCTPAKMBakhe eKOHOMCKMX aclieKaTa BpJIo je KOPUCHO.
Tprosunarpajausyke Pujeka 6uiu cy npeMeT pa3JMUYUTUX UCTPaXKUBaba,
aJlv NpaBHUX HUje OGMJI0 MHOTO.

* zeljko@pravri.hr
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Y crapom ErunTy BawcKa TPproBuHa 0/|BHjaJia ce HOCPeL0BakheM JpKaBe Koja
jy je koHTpoJsincasia (Bartulovi¢, 2014: 21). XeTuTcKa Jip>kaBa ocUrypanaJa
je 3alITUTY Tprosala na 4Ji. 5 3aKoHMKa u3 16. B. np. H. e. ,,Y6uctBo Tprosya“
oapebyje ka3ny oz 100 muHa cpebpa (Kanauh, 1983: 63).

JlvokJiendjaH y 3. B. H. €. IOKYy1llaBa peBJalaTu EKOHOMCKY KPU3Y [ p>KaBHOM
peryaauujom npuBpefe. LlapeBu fajy npuBujervje yapyxemwruMa 3aHaTIHja,
TproBana (collegia negotiatorum) ¥ TOMOPCKHUX NpeBO3HUKA (navicula-
rif), a;au cy UxX U KOHTpoJIUCAJIU. ['ylleme NpUBaTHOT NpeAy3eTHULITBA U
WHTEePBEHI[MOHU3aM JIp>KaBe Ha3uBa Ce ,BOjHO-UHAYCTPHUjCKU KOMILJIEKC"
(Karajovi¢, 1997: 64-67, Byjykauh, 2016: 47, Boras, Margeti¢, 1998: 197-198).

2.3saTHa 6ysa 'pageny 1242.

CiomoM PuMma fosiasu o 3aMHUpama poGHO-HOBYaHe NpUBpeJie, Y3 Heke
M3y3eTKe, HIIP. y Jl06a KapoJIMHIIKe peHecaHce. HOBU y3/eT mo4yume 3a
KpCTalIKHUX paTOBa KaJla ]0J1a3H |0 JUPEKTHUX KOHTaKaTa 3anazja u Mcroka
I1a ¥ TpropuHe y 13. Beky.

Y koHTHHeHTaJ/1HOj XpBAaTCKOj HACTAjy Hacesba KoOja >XMBe 0J, 3aHATCTBA
U TproBuHe. [IpaBHa ¢popMa HacTaHKa ypb6aHUX Haces/ba GUJIE CY U MOBEJbE
0 OCHHUBamy MPHUBUJETOBAHUX CJOOOJHUX W Kpa/beBCKUX I'pajioBa, HIP.
Bapaxxauna 1220, BupoButuue 1234, Camo6opa 1242, KpuxkeBana 1252,
Buxaha 1279, KonpusHnuue 1356. utx. 3n1atHa Bysia Bese 1V I'pageny us 1242,
Ca/Ip>KU HAjONIIMPHU]Y JUCTY NpuBUaeruja. Kpasb ,roctuma“ (hospites) naje
npaBo cJ1060/JHOT Hace/baBamwa (ynopeJu MOJEPHO CTHILIAbE APKaB/baHCTBA
Y pajiHe 103BoJie). AKO ce He Hahy nm/baykamy, mTeTy TpropuuMa niaaha saact
Tor TepuTopuja. [pabanu He nahajy napuHe yuyTap Ap’kaBHUX rpaHuna (yii.
JlaHallbe GecliapuHcKe 30He). KpaJsb je floce/beHUIMMA A0 BJACHULITBO HaJ,
3eMJBUIITEM M 0CJI060M0 UX CBUX 06aBe3a uayhux net roguHa (Margetic,
Sirotkovi¢, Bartulovi¢, 1989: 33-35, Margeti¢, 2000: 205-206). ¥ I'pageny ce
y 14. BeKy CIOMHUBbY K€He Koje [10C/IYjy CaMOCTaJIHO UJIA Kao OpTaKHbe, HIIP.
srocroha Maprapera TproBkuma“ (domine Magarethe institricis). CTaTyT u3
1425. cnioMutbe ,x/bebapulie” u ,conapule”, a rpaha Tpropkumbe, KpuMapule u
,yTJleJIHe TI0CJIOBHE XeHe" U Kao KpeauTope (Margetic¢, Apostolova MarsSavelska,
1990: 105-106, Apostolova Marsavelski, 1986: 118-123).

3. [IpuMepu TproBayKux N0oCJ10Ba Ha JagpaHy

Jlo pa3Boja TproBuHe J0J1a3u U Yy KOMyHaMa Ha Jaapany. [JiocaTopu 6yne
yCHaBaHy MpaBHYy HayKy, a OCTIVIOCATOPH MPOYy4aBajy U CTAaTyTe CEBEPHO-
HWTaJIMjaHCKUX KOMYHa jep cajp)Ke HOBe OOJIMKE TProBayKHX MOCJIOBA.
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Y BeHenuju HacTajy HOBH OGJIMIM MOMOPCKOT MOCJOBalkha U TProBayKoT
NOBE3UBaha.

Y pozaduju (y lanmauuju rogancia) mpuMaJialy CTBapy, Tpronaii, o6aBesyje ce
06aBUTH 10CAO0 3a BJIACHUKA, Y Hbe['0OBO UMe, a Y3 CBOj pU3UK. ItberoBasapasajey
pasJIuIM Mpo/ajHe [fMjeHe U OHOTa LITO Npesia BJacHUKY. Collegantia je Hajuemrhu
nocao 12. Beka. Yaiarau (stans, iactator) faje JBOCTPYKHU U3HOC KaluTaJsa, a
JIpyra ctpaHa (procertans, tractator) nyTyje u Tpryje. JlobUT zeJsie 1o noJia, a
ry6HUTaK Cpa3MepHO yJI0XKeHOM KanuTajay. CIIMTCKY cTaTy T U3 1312. no3Haje
KOJIETaHIU]jy, aJId U conujeTeT (societas) (Kub. 11, ra1. 73). Mapretuh nume ga
ce paJi4 0 IBOCTPYKOj KOJIeTaHIIUjU ¥ KOjy /iBe CTpaHe YHOCe KanuTaJl. TakBu
yroBopH noctoje uy lyopoBHuUKy y 13. Beky. Y BeHeluju TepMUH KoJleraHLIUja
03HayaBa [IBOCTPaAHY KoJIeraHLUjy 0K jelHOCTpaHa HeMa paBHU Ha3uB (Mar-
geti¢, 1995: 205, Margeti¢, 1997: 263-284, Kostrenci¢, 1915: 287, Beuc, 1988:
309, Statut Grada Splita, 1988).

Entega je yroBop y KojeM jejHa CTpaHa yJiaxke KalluTaJ UM poby, ipyra cTpaHa
6poJ, a MopHapu paj. To je Hajpa3BUjeHHja popMa coLlMjeTeTa, CBOjeBPCHU
CpeAmOBEKOBHM joint venture. 3apajia ce Aesu Ha TpehrHe, a BaH JaZpaHa 360T
Beher pu3uka Behu 10 npUMajy BJacHUK 6pojia U pobe, Tj. kanuTaJsa. Peryanpa
ra v JlybpoBadku cTaTyT U3 1272, a KOpUcTH ce a0 16. Beka (Statut grada Du-
brovnika, 1990, k. VII, ri1. 42-53).

Marinarii ad partem cy MOpHapH KOju He NpXMajy IJ1aTy Beh yzeo y 3apajy npu
yeMy MOpHapH Ipey3uMajy 1 o6aBe3e y o/ipaBaky U IolpaBKy 6poja (Kib. VII,
7. 1) ¥ lITeTy Koja Ha TepeTy ako 6poJ Huje f,06po ofgpkaBaH (K. VII, ri1. 6).
Y 16.u 17. BeKy 0By $opMy NOCJIOBakha 30BY ,IIJIOBUTH HA IYOPOBAYKH HAYUH",
PasJior lbeHOT nocTojamka HECUT'YPHOCT je IOMOPCKUX Iy TOBama.

JpyuITBO KapaTHCTa HACcTaje Ka/jia ce MPU Ipajibu UM Kopulnhewy 6poja
BJIACHUYKH YZ€0 UJleasiHo Jesu Ha 12 uiu 24 kapaTta. CyBJIaCHUILU 3aBUCHO O
BUCHMHHU yJieJia CTU4y NpaBo Ha yjeo y fo6utu (Kostrenci¢, 1914: 962, Sundrica,
1972: 15, Cvitani¢, 1979: 222, Margeti¢, 1997: 263-279, Bartulovié¢, Afli¢, 2018:
15). To je 06JIMK TPUMHUTHUBHOT aKI[HOHAPCKOT Py IITBA KOjU CE KOPUCTHO 360T
pHU3HKa 0J] IpomnacTy 6poja.

Y pubapckoj Apy>KUHHU jeJHA CTPaHa Aiaje 6poJ, pyra Mpexe, a pudbapu yaaxy
pazHy cHary. lobuT ce flesiv y pa3ndyuTHUM pa3dMmepuma (Beuc, 1988: 309, Bar-
tulovi¢, 2008: 23).

4. TproBayku nponucu y cratyty Pujeke us 1530. rogune

[Ipema XepkoBy, Pujeka je y 16. BeKy 6uJia ,yrjeJjaH TProBauyku rpaj”, na ce
ca ,003MpOM Ha BeJIMKe KOPUCTHU" 0 TPrOBHHe U 3aHaTa ,,HacTojaJo pa3HUM
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MjepaMa... YHallpeJUTHU U Pa3sHUM NOroJHOCTUMa npuByhu mto Behu 6poj
ctpanux Tproana“ (Herkov, 1948: 109-110). [Iponuc K. I, r1. 53,,,0 KynoBamy
TproBayke pobe U 0 ucCIJlaTaMa TProBiiMMa 3a BbHUX0BY poby", objalimbana:
,Y CBpXy Aa 6 Hall rpaj 64Uo IITO 6G0raTHjU U [a HallleM KpaJby NMopacTy
npuxoau o Aaha MHOXKKMHOM Tprosala, koju he 1o1a3uTH 0BaMo y lITO BeheM
6pojy cBojoM po6oM paju Gp3e HMcIJaTe BbUXOBe pobe.. . CTaTyT npeasuba
WCIIJIaTy LieHe 3a IpoJiaHy po6y y HajkpaheM poky, ucTor uau ciefeher faHa, a
y cJy4ajy npoJaje Ha MoYeK Y JOTOBOPEHOM POKY, Ka0 U Ka3HY 32 OHOr'a TKO He
M3BpIIU Tpey3eTe 06aBe3e. Cyau ce y ckpaheHoM nocTynkKy. CTpaHOM TProBuy
npunajia HakHaza 3a TPOLIKOBe HACTaJle KalllkbewkeM UciaaTe (K. I, 1. 53).
Ynucuy y TproBaukuM KmbHUraMa cMaTpajy ce BepoJocTojHUMaA (Kib. I, r1. 15).
TproBauku criopoBHU cyze ce 1o ckpaheHoM nmoctynky o 15 gana (kw. [, r1. 3
1 9). KouTposule ce kBasuTeTa pobe HAa TPXKUILTY U Mepe, a Ipo/aja je jaBHa
(k1. 111, 1. 39-41, Kib. [V, 1. 14). Kyniu cy Ha 3aXTeB TPKUIITHUX UHCIIEKTOPA
MOpaJi NoKas3aTHU poby U HABeCTH KOJIMYMHY U LieHy KylJ/beHora. TproBayku u
3aHATCKHU M10CJIOBY 3a6paheHHU Cy 3a 6J1ar/iaHe U Ipa3HUKe, 0CUM 3a IOTKUBaue
Y 3a Ha6aBKy xpaHe (K. IV, ri1. 1). TproBauku 11exoBH (ecHadpu) KOHTPOJIUCATH
Cy paJ cBojux yiaHoBa. CTaTyT MpOMUCYje LieHe Meca, pube, KpyxXa U paja
TpxoHoia (k. IV, 1. 8, 10, 11 u 15) (Petranovi¢, 2018: 36). BpaTtoButTrHa CB.
Muxaesa okymnsba obyhape (caligari e zavatini), a 6patoBmiTrHa CB. HukoJe
MopHape U pubape (Bartulovi¢, 1995: 120, Torcoletti, 1954: 83-89, Kobler, 1996:
276-278).

5. [IpaBHU acneKT nNpuBpeAHOT pa3Boja Pujeke Tokom 18. Beka

Pujeka je kao xabcOypuIKHU noces, 6UJia MoJ jypUCAUKIUjOM JBOPCKUX OpraHa
KOju GPUHY 0 IPUXOJMMa U yIipaB/bakby UMOBUHOM. /IBOpCKa KOMOpa, 0CHOBaHa
1527, 6puHe 0 mpUXOAMMa U PACXOJMMa, KOHTPOJIH 3eMa/bCKUX KOMODa,
duHaHCHUpawy ABopa U Bojcke. beuka rpajcka 6anka (Wiener Stadtbank)
ocHoBaHa 1705. u Onha 6anka (Universalbankalitat, 1714) Boge 6aHKapCTBO.
KoMmepnujasHu KoJieruj 3a yHanpehewe TproBuHe oCHOBaH je y beuy 1666,
a 1718. I'naBHu KoMepuwujaanu koJieruj (Haupt-Kommerzienkollegium). 3a
XpBaTCKy U YrapcKy HaJJiexkHa je Yrapcka koMopa koja je no 1715. 3aBrcHa
0 6euykoj Komopu. OHa je KOHTpoJIKCaIa MPUXoe BJaaZaola U yIpaBy UMama.
Op 1772. npey3sena je uHaHCUpae aJJMUHUCTpalMje y XpBaTckoj. JlBopcka
KOMOpa yIpaBJ/ba 3eMJ/bULITEM, a MPUXOJHU UAY 32 y3APKaBalbe KPajUIIKe
Bojcke (Beuc, 1969: 29-31, Beuc, 1985: 178-179).

XabcoOypiika MOHapxHja o 18. Beka HUje CTUMYJIKcaJla IOMOPCKY TPrOBUHY
Y pasBoj Jyka. Kaza Ha TpoH u3 lllnaHuje, oHAalLIkbe TOMOPCKe CUJIe, A0J1a31
uap Kapusio VI 1711, oH eJiu UCKOPUCTUTU NMOMOPCKe NoTeHLUjaste. Llap
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cJaMa MoHomnoJ BeHenuje Ha njoBUAOY JaAipaHOM U MaHUeCTOM 2. jyHa
1717. nporyaimaBa padu npomuyarsa, ypeheroa u yeeharsa mpaoguHe y HaWuM
HAC/bEOHUM 3eMbaMd... 04 CMO CMAMPAAU YNYMHUM U KOPUCHUM ONCKp6UMU c8UM
saxcuM cpedcmauMa, me npuxeamumu u nodynupamu oHe Koju 6u U3pasu/iu ycessy
HacmaxHumu ce oHdje u npusHamu um mehy ceum opy2um cpedcmauma cueypHy u
€/10600Hy n.108udby JadpaHom. Kopuctehu ce paTHUM ycniexoM npoTuB Typaka
CKJIOTIHO je HOJIUTUYKO-TProBaukM yroBop ca cysntaHoM AxmeioM Il o ciobogu
TProBUHE N0IaHKWKA HAa peKaMa, Mopy Y KonHy 27.jyaa 1718. (Ilustrirana, 1975:
97 1 100, LukeZi¢, 2015: 12).

HoB kopak je mateHT 18. MmapTa 1719. kojuM cy rpagoBu TpcT u Pujeka
nporJjanieHy cjao6oaHuM Jykama (T. 3). UcTuye ce mpaBo Ha Aoce/baBame
Y 3alITUTA CTPaHUX OpPoAOBJACHHMKA M Tprosaua (1. 1). Baagap ob6ehasa
MOMPAaBUTH U CarpajiuTH LleCcTe, a TProBuu he y cBUM JyKaMa U Bojama
NpUCTajaTH 6e3 MpaTH-e UJH A03BoJie (T. 2). Tako je 1728. foBpilieHa 1jecTa o/
Pujeke no KapsioBua Ha3BaHa npeMma napy — KaposauHna. OHa je cnoj ¢ Kynow,
CaBoM U /lyHaBOM - T3B. ,2KUTHUM nyToM". CBaKU Tpro,al U noMopal, Moxe
CJIOGO/IHO YIIJIOBUTH, UCIIJIOBUTHU U MOCJ0BATH y3 Mahame 3alITUTHe TaKCe,
y3rpejule, perajuvje 1 MajTapuHe Te 1,5 % KoH3y/1apHe UM aAMUpATUTETHE
[apuHe 0/ BpeJHOCTHU NpojaHe pobe. CarpaauTu he ce ¥ KapaHTeHa, LITO je
yuureHo 1726. bpon Koju CKpUBU HacUJbe CMaTpa Ce T'yCapCKUM Y HaJ[OKHAITUTHU
he mTeTy yak u ako otnsioBd. KoMmopa he carpaguTu Tpropauke MaraiuHe (T.
4). OcHoBaTH he ce ocurypaBajyha 6aHka Ui KOMIIaHHKja 3a moMoh 6poioBHMa
y ciaydajy noTpe6e 3a HoBIeM (T. 5). TproBuuma he cyuTy noce6aH MEHUYHHU
cyn (t.6) ocHoBaH 20. Maja 1722. TproBiju ce MOTY HACTaHUTH YHYTap rpajioBa
6e3 moce6bHUX TaKCH U mope3a (T. 7). Y caydajy pata TProBuu Mory oTUhu y
POKY O/ TOJIMHE JlaHa C po6OM U He cMejy ce y3anTuTH (T. 8). lus naufragii, Tj.
NpaBo NPHUCBajatba ClallleHUX CTBAPH Y CJy4ajy 6pososioMa je 3abpammeHo (T. 9).
TproBiuu cy U3y3eTH 0/l yKOHauYMBamwa Bojcke (T. 10). BpomoBu cy ocsio6ohenu
o/l IperJie/ia ako Cy UMaJii My THe UCIpaBe U Momnuc 6poackor ToBapa (1. 11).
CBaka ,Hanuja“ MorJa je y rpaZly UJd BaH Wera carpaZjuTH jaBHY 3rpajly 3a
M0CJIOBAkbe, a TProBIjUMa ce MOTBPhHYjy cBe Moryhe cTBapHe U JIMYHE CJI060/e
(. 12) (Herkov, 1979: 166-169, bapTysioBuh, Pauhesnosuh, 2012: 105).

ExoHoMucTH 0f1 16. BeKa yKa3yjy Ha oTpeby OCHUBaKba TProBauKUX KOMIaHuja
KojuMa he BJ1aJilapy JaBaTH KOHLIECHje M Ha/I3UPaTH UX JIaKllle Hero MnojeiuHIe
- TproBue-aBaHTypucTe (merchant adventurers). OHe uMajy Behu kanuTtas na he
JIaKllle TOCJIOBAaTH U OPY»KaHO IWITUTUTU 6posoBe. HajcTapuje cy eHr/iecke, pycka
koMmnaHwuja (Moskovy Company, 1554), neBanTtcka (1581), ucTo4YHOUH/HjCKa
(1600) u xonanacka ucTouHonHaujcka (1602) (Herkov, 1979: 30, Margetic¢, 1998:
151, Klinger, 2006: 16-18). Pujeuke pedopMe feo cy yuermha MEPKAHTHUJIUCTA,
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60oraTcTBO Ap>KaBe MePH Ce KOJMYHMHOM HOBIIA, IPOM3BOAA je nmogpehena
CTHIakby HOBIA, MoceGHO U3B0o30M (Sisul, 2006: 77-99).

OcHuBa ce lJapcka npususezucana komnaHuja (opujeHma/Ha, UCMoYHOUHOUJCKA)
28. jyna 1719, ca cepumiteM y beuy, pagu TproBuHe c JleBaHToM U Jlasiekum
HCTOKOM, ca usinjasamay Pujenu, bakpy, beorpaay u Mecunu (Herkov, 1979:
30, Dubrovi¢, 2018: 39). KanuTau ox 75.000 ¢opuHTH Tpebao je HOTAKHYTH
TproBuHy c TypckoM, Gpoaorpajiy, Au3amke MaHybaKTypa U MpPEXY
ckJaauTa. Komnanuja fo6uBa npuBujerujy rpaamwe 6pogosay Tpcty, Pujenu
v bakpy. BupokpaTcko nocyioBame 1 cyabe GuHaHIUje 0Boje /10 cTedaja 1731.
U yKuaamwa 1742. dunujana y Pujenu uMaJsia je MOHOMOJI TPrOBUHE Ha BEJMKO
yrpanay,a1721.ocHoBaJja je paJMOHUILY 3a Tpepajly Bocka U cBeha u pabpuky
koHona. /lupekTtopa, EcTepajxepa us KemnreHa, Jlykexxuh onucyje kao npgoz
npedcmagHuka mModepHoz MaHayeMeHma MepkaHmuaucmu4koz muna y Pujeyu.
TproBuy ¥ CTpaHU MajCTOPH Aajy rpaAy KocMonoauTcKy HOTY (LukezZi¢, 2015:
13, Zic, 2003: 108, Zic, 1998: 47-48).

Jleo nyiaHa 6uJi0 je ocHUBawe UHAujcke koMmmaHuje y OcTeH /ey, y XabcOy pLikoj
Xonanauju 1722, any KpaTKOTpPajHO jep cy ce bpuTaHIIU TOMe NPOTUBUJIHU.
BesycnelHu nokyuaju HacTaBJ/bajy ce o Kpaja 18. Beka. Busujam bosatc 1775.
y TpcTy ocHMBa A31jcKy KOMIIAHU]y Y3 moMoh 6aHKapa U3 AHTBepIIeHa, Koja je
TproaJsiay jyrouctouHoj Appuuu, UHauju u KuHYU Ha OCHOBY JleCceTOrojiilbe
npusuerdje. Kanurasn je yehan 1781. jaBHoM nonyzoMm 1.000 feoHu1a, aau
1785. komnaHuja 6ankpoTupa. [locsioBame je nsassasio otnop [lopTyranaua,
Enrsnesau /laHalia Koju HUCY IO p>KaBaJid jadake Xabcoypiuke TpropuHe (Her-
kov, 1979: 32, Dubrovi¢, 2018: 39-40).

360r TYpCKHUX paToBa M NHUpaTCKe OMACHOCTH pa3MUILJ/baJIO Ce O TPajibu
paTHUX 6pojoBa. lap je 1733. xTHo KynuTH Gpojorpaauauinte y TpcTy 3a
notpebe apceHaJia, aJiv [BOp HUje UMao KanuTaJja. CKJIOMIJbeH je ,pUujaTe/bCKU
yroBop“ ¢ nupatuma 1748. jep HeMa obpaHe 0J, a/DKUPCKUX, TYHUCKUX U
TPUIIOJIMTAHCKUX, T3B. bapbapecku. /lp>kaBa HaMmehe 6popoBiacHULMMaA
,jaBHO-TIPMBATHO" MapTHEPCTBO Tpaxkehu Aa caMu Haopy»Kajy cBoje 6poJoBe.
Perysanuja nnosug6e EAUKTOM 0 J10BUAOU 1774, TO3UTHUBAH je IPaBHU KOpPaK
y MoiepHu3upawy miaoBu6e (Herkov, 1979: 31, 41-44, 92).

JlBOp ocHMBa aJJMUHUCTPAaTUBHO-IpPUBpeLHe opraHe. BpxoBHa Tprosauika
uHTeHaHua (Kommerzialhauptintedanz, Suprema Intendanza commerciale)
ocHoBaHajey Tpcty 1731. u nogpehena Komopu kpamckoj ca 3agahom paspoja
TProBUHe Ha AyCTPHjCKOM NPUMOpPjy, aJu 6e3 NOJUTHUYKe Ha/JeXHOCTH.
Mapuja Tepesa 1746. y beuy ocHuBa TproBauku aupekTopujym (Commerci-
en Ober-Directorium), nperMeHoBaH y TproBauku caBeT 1772, yuMe Jap>kaBa
LleHTpaJIM3upa TProBadky noJUTHKY. ¥ Tpcty je 1749. rpod Bucenxyrten

86



K. BaptysioBuh | cTp. 81-98

MMeHOBaH UHTEeH/JaHTOM AyCTpPHjCKOT TpUMoOPpja U KanleTaHoM TpcTa, 3aBUcaH
0 BpxoBHOM gupekTopujyMmy y beuy. TuMe je opraHu3anuja npomiypeHa Ha
AycTtpujcko npumopje. Y Pujeuu je 26. janyapa 1753. ocHoBaHoO Llecapcko
Kpasmescko HaMecHuwmaeo (Komerzasesorij) 3a kanetanuje Pujeky, Tpcat u
Bakap koje usBpuaBajy noauTuky Uatenjanue. CyAcka BJacT y TProBauyKUM U
MeHUYHUM IIpeJiMeTUMA [peHeceHa je Ha MeHuuHo-mpzaosauku cyd v [Tomopcku
kousynam (Tribunale cambio mercantile e Consolato di mare). IlpuMopcka
TProBUHCKa NpoBUHIHUja (Provincia mercantile del Litorale, Aycmpujcko
npumopje) ocHoBaHa 1753. y Tpcty obyxBaha snyke: AkBusejy, Tpct, Pujeky,
bakap, KpasbeBuny, Cew u Kapsiobar. [loTunmeHa je UHTeH1aHIIY, a UHTEHAAHT,
kaneTtaH TpcTa, HaJJieXaH je 3a aAMUHUCTpPALU]jy, TPTOBUHY, IOMOPCTBO U
3/ipaBCcTBO. Pujeka u TpcT 3aApKasiu Cy pexxuM ,,cao6oaHux ayka“ (Bartulovic,
2004: 15-16, LukeZi¢, 2015: 13, Faber, 2001: 78-81).

HakoH afMUHUCTpaTUBHUX pePOpPMU 32 pa3BOj NOMOPCKe TPrOBUHE JIBOP
nyTteM TproBaukor asupektopujymay beuy 1750. ocHuBa TpiurhaHcKo-pHjedKy
IPUBHJIETOBaHY KOMIIAHHU]y C KOHIIeCHUjOM TProBHHe U npepaje wehepay
HacJieIHUM 3eM/baMa MoHapxuje, ¢ mpaBoM rpabema 3rpaja U CKJIaJUIITA,
ocyio6oheme napuHa U Jaha 3a yBo3 cupoBuHe y Pujeky u TpcT, npojajy 6e3
[apyHe caMo y3 Iyiahate TpollapyHe Te TPaiby BJACTUTUX 6poaoBa. CBU Ccy
3amnocJeHH 0CJ060heHU KMeTCKUX JlaBakha, paboTe U YKOHAYUBakba BOjCKe.
Kanurtanon1.088.000 popunTH MoesbeH jey 1.364 akiiuje Mehy 231 akiioHapa.
Hajsehu je 6uo rpod e @puc ca 256 akiiyja, a BehuHy MMajy TProBi U U 6aHKApU
u3 beua, Xambypra v AHTBepIIeHa, jep je AycTpujcka XoslaH/Mja Hajpa3BUjeHHje
MIOMOPCKO-TProBaykKo nojpydje oHor Ao6a. Mapuju Tepe3u nokaomeHo je 13
aknuja. XoJIaHACKY aKIJMOHApU UMaJIU €y 43 rjlaca y CKynITUHU aKLlMoHapa
1752, aaycTpujcku 22. AKIivje cy UMaJie MpaBHU CTATyC HEKPETHHHA, a CTPaHalj,
BJIACHUK HajMame 20 aKIyja 610 je y HacJeJHOM NpaBy U3jeIHAYEH C JoMahuM
JunyMa. AKliyje cTpaHala HUCY ce Morjie KOHQUCLIMpPATHU HU y CAy4ajy paTa
MIPOTUB BbUXO0Be ApxKaBe. KomnaHuja je koJ nogMUpema NOTPaXXKMBawka uMaJjia
IIpaBoO NMpeJHOCTH NpeJ, OCTaJMM NoBepuonrMa. AKLIMOHApU NpPeTXOoAHe
KOMITaHHje KOjU Cy YILJIU Y HOBY JIOOHMBAJIM CYy 3a CBOj CTApH KamuTaJl akIuje
HOBOT JpywTBa. Ha yesly koMnaHuje je XosaH/AcKa TproBayka kyha ApHouz
n3 AHTBeplieHa, a CKYNUWTUHU AUOHMYapa Npejce/laBa rpaJoOHaveHUK
AuTBepneHa [ljep BesieHc. XosnanhaHu cy ycnesu na Pujeka 6yge cequiite
Komnanuje, nako je bey ononupao. 3anocseHo je oko 1.000 pagHuKa, 10K Cy
Tajjallibe MaHyaKType MMaJie TEK HEKOJIMKO JleceTHHA. 3a ocTapeJie U 60JiecHe
pajJiHMKe OCHOBaHa je cMpoMallka 6Jarajua. Kao npumMep sinbepasnsma uCTU4e
ce M OCHHBakbe MacoHcKe joxe L’Ami Solitaire Inconnu a I'Oriente de Fiume.
KommnaHuja uMa MoHoMoJ HAa TproBuHy mehepa v noapyxHuiie og Tpcra, beua,
TemumBapa, XepcoHa, Llapurpaga, CosyHa, Jlucabona, Bepa Kpy3sa, Kpuma,
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Qunagenduje (komanauTHa Kyha), CanTtjaro ge Yusea uth. 360r cTpaxa o/
rybuTKa MoHOIOJ1a Ha Iehep KOMIIaHUja LIUPHU MOCT0Bake pyAHULMMA YT/beHA
y Jlabuny, reoxkha y TpOUKY U )KUBe, OCHUBA MaHy)aKType BOCKA U MOTAllE,
OpoJorpauanIlLTa U TaJUOHULY IBoXKDa. YBo3uJia je poby us Xosianzauje (kaBy,
yaj, 6ubep, cymeny puby us Hopseike, uuauro u3 Hanura uta,.). lupektopu
KomnaHuje BoguI1U CYy KOMUCHOHE NOCJI0BE A3UjaTCKOT TProBayKor APYyIITBA
Hapcku opao (Der kaiserliche Adler). [lnaTe cTpy4YHUX pafHUKa U3 XosaHuje
1 Xambypra 6uJie cy ABOCTPYKO Behe HEro y sMXoBMM 3eMJ/baMa KaKo OU UX
NpPUBYKJIM Ha Jio/1a3ak. Y3 ceuiuTe je y Pujenu carpahena papuHepuja mwehepa.
PaduHepuja je Hajseha dupma MoHapxuje ca mpuBHUJIerujoM npepaze mehepa Ha
25 roauHa, wto je npojykaBaHo Ao 1828. [Iponagame y3pokyjy HanosieoHoBU
paToBU U mpepajia pere yMeCcTO TpcKe. 3aliTUNeHO MEPKAaHTUIUCTHUUYKO
[oCJ0Bakbe NMyTeM BJIaJapCKUX NPUBHUJErHja MOTUCKYje ubepasin3anuja
TPKHUILTA. Joul 1762. TpirthaHCKU HHTEHAAHT PU4u yno3opaBa Jja MOHOIIOJIH
cIpeyaBajy KOHKYPEeHLUjy Ha TPKULITY, Kao M IpeKoMepHa 3allITUTa UHTepeca
pagHuka. KoMmnaHuja je JUKBUAMPaHA OAJYKOM yrapckor cabopa y Iloxyny
1825, a ckynIiITUHA aKllMOHapa Npo/aJia je UMOBUHY Ha jaBHOj ayKuuju 1829.
(Dubrovi¢, 2018: 19, 30-34, Toseva Karpowicz, 2015: 31-44, Lukezi¢, 2004:
19-20, Zic, 2003: 101-103, Trkulja, 2006: 46).

VHBEHTHBHU N0OjeJUHILIM TPaXke HOBe Tpropauke nyTtese. ['pod [lepues, npsu
ynpaBuTeJb baHaTa, noTuye Be3y ¢ PujekoM. 3a TproBUHY :KUTOM Npeko Pujeke
ocHoBaHa je 1759. TemuiBapcka koMnaHuja. OHa 106UBa JleCeTOTOAUIIbY
NpUBUJIETH]Y 3a U3BO3 NpousBoga U3 baHaTta npeko Pujeke u Tpcra, HO
360r ryouTaka 1763. pasy ce caHAIMOHU €J1abopaT U PeCTPYKTYpUpaEe Y
Komnanujy TemuniBap-TpcT, aJid 1 oHa y6p30 npomnajga. PUjeuka KoMnaHuja
Tpaxkusa je of TemuiiBapcke noMmoh 3a oTBapamwe kyhe 3a npozajy wehepay
TemumBapy (Dubrovi¢, 2018: 41-49).

Tprosadka NpoBUHIMja je YKUHYTA, a PUjeka pernHKopnoprcaHa XpBaTCKOj
14. debpyapa 1776. OcHoBaHa je CeBepHUHCKaA XXyllaHUja U Ty6epHH]j y Pujenu
c Jozedpom Majiatom Jie Ceke/beM Kao r'yBepHepOM U KynaHOM. OCHHUBame
ry6epHuja JaJio je MOTUIAj TPa/ibU JIYKe U TPTOBUHHU KUTOM U3 [laHOHHUje.
3asaraweM MajsiaTta ocHoBaHe cy TproBauka 6yp3a (La borsa mercantile) n
TproBauku kacuHo 1779. (Dubrovi¢, 2018: 12-13, Tadi¢ 2006: 143-144, LukeZi¢,
2015: 16).

I'ogune 1778. ocHOBaH je bakapCKy MYHULMIIA]YM Y YMjU CacTaB ysasy Pujeka.
bakap je 6uo HajBehe XxpBaTCKO Hacesbe ca 7.656 CTaHOBHHKA, /10K je Pujeka
nMaJia 5.956,a 3arpe6 2.815. Pujeuku naTpuLyju cTpaxyjy of Tora Jja ux sehu
Bakap u npuBpe/iHO ,IporyTa“ na Tpake pu3Hame rpaJCKUx NpUBUJIETHja.
Mapuja Tepesa je 23. anpuia 1779. nedunucana Pujeky kao corpus separatum
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(moce6HO TeJ/10) AUPEKTHO NPUIOjeHOo YrapcKoj KpyHHu. To moacTude Yrapcky Aa
Pujeky cmaTpa cBojoMm. Jocud 11 20. mapTa 1786. ykuga CeBEpUHCKY KYTIaHHU]Y
Y OCHMBA YrapcKo NpUMOpje y Koju yJs1a3u u Pujeuku kotap (cpes). Pujeka je y
aAMUHUCTPATUBHUM U IPUBPEJHUM IOCJOBHUMA, Kao U XpBaTCKa, noJpeheHa
YrapckoMm HaMecHU4YKoM Behy (LukeZi¢, 2015: 14, Zic, 1988: 52-53, Hauptman,
1953: 209, Bartulovi¢, 2008: 31). Kpaj oBor go6a o3HadyaBa cMpT Jocuda I1 1790.
YrapckoM cabopy ynyheH je aHOHMMHHU NpeAJIOT peopranusanuje Projectum
Articuli npema KojeM 6H ,,MJIMPCKOj HAlMjU"“ 61U TpenyTeHH Pujeka, bakap,
KpasbeBula v KaposinHiika necrta na 6 rpa/i C 0KOJIMHOM IOCTA0 TProBaykKu
emnopujyMm (ToSeva Karpowicz, 2015: 61-64).

BaxaH pakToOp y pa3Bojy NpuBpe/ie je KBaJUTETHA pajHa cHare. [[poTecTaHTH
y XpBaTCKOj HUCY KMaJIM NpU3HAT cTaTyc oK Jocud Il 1781. HUje u3aa0 MaTEHT
0 BEPCKOj ToJIepaHIUju MPU3Hajyhu MX 3a paBHONpaBHe rpahaHe Koju ce Mory
6aBuTHU npuBpenoM. Ho y Pujenu cy umasiu npasa na ce, npema /ly6posuhy,
OBJie IIMPU IPOTEeCTAHTCKa paaHa eTruka (Dubrovi¢, 2018: 81, Milosevic, 2006:
131-141).

Tprosarn, JakoB bpaauuyuh us Pujeke 1787. napckuMm naTeHTOM J06HBa
NPUBUJIETHUjY U3BO3a )KUTA U Jipyre pobe Ha IPHOMOPCKOM U3BO3HOM MPaBLY
Ha JleceT roiMHa, aJid Mponaza 36o0r paTa, na 1791. yrapckom cabopy noJHoCH
HaupT TproBauko-po/0/by6HOT yrapcKkor ApyLITBa ca ceguimteM y llemTu.
Anppuja JbygeBut Anamuh, mocs0BHU 4oBeK GpacLilUHAHTHUX CIIOCOGHOCTH,
NpeJHOCT Aaje pujeukoj pyTH. OH HUje OCHOBAO jeIMHCTBEHY TProBaukKy Kyhy
Y OCTaje BepaH MaJIMM OpPTa4yKHUM NapTHEPCTBHMA U JUOHUYKUM yJeiuMa y
[0CJIOBakby, HEKMMa 3a jeJHOKpPATHHU MOTXBAT, TPTyje AYXaHOM, KOHONJbOM,
XPacTOBUHOM, COJIH, aJIU OCHUBA U ocurypanajyha apyursa. OcHoBao je pupmy
Simone Adamich & Figlio 1786. ca oueM. [IpegJiarao je ocHUBambe TproBauyke
KpeJUTHE U AUCKOHTHe 6aHKe 1791, a Ha cabopy y [lo>)KyHY oOCHUBak€ yrapcke
HallMOHaJIHe KOMINaHuje [Ipususezucanoz opywmea 3a y2apcKy mp208uHy ca
ceauiiteM y Pujenu u puaujasom y Iemtu (LukeZi¢, 2005: 15-75, Dubro-
vi¢, 2005: 86-89, Dubrovic¢, 2005: 184-185, Ress, 2005: 187-221, Labus, 2005:
332-338).

Y Pujenu cy 1804-1806. nocrtojasie 6pojHe dabpuke U MaHydaKType y
BJIACHUIITBY I0jeJiMHALIA UJIM OpPTaKa, Kao u 52 Tprosua nojeguHna (ToSeva
Karpowicz, 2015: 39-40, Lukezi¢, 2015: 17). Y nocJIOBHOM KHBOTY GUJIO je U
»KeHa. JoxaHa Katapuna Bupengesc poh. Hed, Pnamanka, )keHa AupekTopa
Tprosauke komnaHuje [letepa Jana bepHapga BupeneJica, 6uia je ox 1783.
210 1794. ca Tomacom bynujanuuhem ,Tuxu apyr” (socia tacita) TproBayke kyhe
CanTa CaHTapeJ/idja 3a TproBUHY APBETOM U KoHom/boM (LukeZi¢, 2004: 21).
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Enrsiecku nytonucan Tomac Borkunc 1789. nuie: Pujeka je jedHa 00 pujemkux
JIYKa Koje npunadajy aycmpujckom yapy Koju je MHo2um Mydpum nogaacmuyama u
3aWMuUMHUM Mjepama 3HamMHO yHanpujeduo ke3uH mpeosauku npomem. Jlykexuh
uutupa Epuera: Pujeka je 6usa kanumaaucmuyka oasa y mopy ¢geydaausma...
U3.1a3uU U3 0K8upa dpicasHe 3ajedHuYye, me u3pacmay cejemcku noc/a108HU cybjekm.
Tomy cy 3HamHo npudoHujeu cpeduirbU OpHcaAgHU NPONUCU U N08AACMUYE, 3aMUM
3eMasbcke 00yKe U A0KAIHU NPONUCU me, HANOKOH, CAMU NOC/A08HU /6y0U C80jOM
nocaoeHowhy u Hosyem (Lukezi¢, 2015: 15-16). Beh y XIX BeKy HacTymna HOBa
re”Hepanuja NpMBpeJHUKa KoOja He CBALUITapyu Hero ce KOHUEHTpUpA Ha jeiHY
nenatHocT npoBojehu idea industriale ([lyoposuh, 2018: 81).

6. Cpncku ¥ Apyry NpaBoOCJAaBHU NPUBpPeAHULH Yy Pujenu

TproBauka Ba)XHOCT Pujeke yTHhye Ha Joce/baBambe CTaHOBHHUKA. [IpBu
npasBocJsaBuu y Pujenu 6uau cy I'puu. Hotapcku 3anuc us 1450. cnoMmume
Jemetpuja ['peka us Benenuje, a 1548. ympuaia je Jleka I'pkuma. [loueTkom 18.
BeKa HEeKH I'pUKH J0ce/beHUIY [IpeJia3e Ha KaToJU4YKYy Bepy. Jlekap AHTOHHO
MoJsbano//lamysbaHo xeHU ce 1719, a kasaxap [JJomeHuko ze [laynu 1734, ok
KonctanTuH Kanaunu 1736. kpctu khu no katosandkom obpesy, a ox 1730.
Y 4JIAaHOBH Trpuke nopoguie /lanu nocrajy rpabanu. Jlucra Tprosana 1786.
cnoMmuwe MaHojsia Kanena ca Kputa, Atanacuja Kocty us Enupa u JlumMmutpuja
Maypunuja u3s Edesa. Kpajem 18. Beka y Pujeky ce mocesino 6po/ioBJIacHUK
Teomop MaHacTeproTH, a KacHUje u ['eopruj Meaucuno ca Kedasonuje (Lu-
kezi¢, 2004: 24-27). MesTMCHHO Ce )XKeHU Kao KaTOJIHK, aJid KK U CHHA KPCTH
y MpaBOCJaBHOj oniITHHU. bro je pycku koH3yn y Pujenu oxn 1813. (ToSeva
Karpowitz, 2015: 76-79).

Ocso60heme MaHOHCKUX IPOCTOpPA O TYPCKe BJIACTH KpajeM 17. 1 no4eTKOM
18. Beka MOTU1aj je HA KHLUXOBO Hace/baBake U pa3Boj TproBuHe. [[poMeTHHU
noJioxaj Pujeke ynyhyje je Ha KapsioBal v BoieHU Iy T IpeMa [y HABCKOM CJIUBY
v [laHOHCKOj HU3UHU. /[p>KaBHEe TPOMEHe, TProBaukKe U IPOMeTHE Be3e YTU4y
Ha goJasak Cpb6a. MHuuujaTtuBy fAaje u uap Kapsio VI, natentom 9. jyna 1717.
o6ehajyhu gocesenunuma (208 mopoauna) us, rypcke Jlaamanuje” ,y 3eMbama
Haluer AycTpHjcKor npuMopja, 61Ji0 y cTapoj ujau HoBoj KpasbeBULU UJIH Y KPajy
KOju ce 30Be BuHOM0/1 MK Takohep mokpaj Hauler rpaja Pujeke, 3BaHor Kof,
CBeTor Buga“ o6rBame 3eMJbe 3a rpaamwy kyha, HeoMmeTaHy cJ10604y Bepe U
NpaBo Ha CBelITeHHKa, UTA. [Ipenuc akta oz 3. Maja 1719. Ctredpany Cepaduny,
,A3aCJaHUKy HEKHX IPABOCJAaBHUX 00U TE/bU U3 UCTOYHUX KpajeBa", KOju Tpaxu
[l03B0OJIy 32 Zloce/baBakbe Ha jaIpaHCKU IPOCTOP y CBPXY TproBama o6ehaBa To
npaBo (T. 1), ofo6paBa Jja Bepcke obpejie U NOAYKY 06aBJbajy y ,IPUBATHUM
kyhaMa“ ITo u3a3uBa CropoBe jep He o6yxBaha rpaimby jaBHUX XpaMoBa, /a
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NpUMewYjy TperopujaHcKky KaJjeHaap Uy nocty (T. 3, ! on. ayT.), AonyluTa ce
HaCTaH y AUCTPUKTY PUjeKe, aJu He U rpaiba jaBHOT xpaMma (T. 4) ¥ IpaBo
TproBuHe y bakpy u nyuu Bykapuua (bakapar), aau v apyrae (T. 6) (Pravo-
slavlje, 2017: 7-13, 61, Koctuh, 1957: 39). Unak, nogataka Jia cy ce JJoce/beHUIU
HaceJIuJIu HeMa. Mo /ja cy He3a/J0BOJbHH YCJA0BUMA OTUILIU Aasbe (MiloSevié,
2006: 131). Ilo HaroBopy KapJIOBAavYKOT eNUCKONA JoCeaUIH cy ce U3 CapajeBa
y Pujeky 1769. TproBuu: Pucto [leTpoBuh, Hukosa PajoBuh, Byuen Bykosuh,
Tomo OcTtojuh u KpcTo PajoBuh (Koctuh, 1957: 40). /locesbaBajy ce mpaBoCJaBHU
Tproeuu U u3 Tpebuwa U pyrux Hace/ba y BoCHHU, KOjU U3BO3€ )KUTO U yrapcke
npousBojie. OHU YMHe BaXKHY TProBauKy KOJIOHU]Y. [leKaapupasiu cy ce Kao
,TPKO-UCTOUYKALU" a TeK y 19. BeKy NpeMa HallMOHaJHOM KJbyuy (LukeZic,
20042 292).

Y MHULMjaTHMBU 32 OCHUBAKE paTHOT apceHas1ay KpabeBunu 1764, npegiaxe
ce 3a gupekTopa Mutpa BojHoBuha us TpcTa, poheHor y Xepuer-HoBom,
NpaBOoCJIaBIa, KOjU je paJiMo KoJ, CTpUIla JoBaHa, 6pojoBaacHuka (Karaman,
1992:35-36). /IBaHaecT Tpropaia u3 bocHe 23. okTobpa 1775, nyTem Pujedkor
rybepHHja, TPaXKUJH Cy OJ Ijapa JONylITelhe 3a Hace/baBamwe y Pujenu u
NpUBUJIETH]Y Aa u3rpaje xpam. Llap je To omo6puo Tek 1785. (MiloSevi¢, 2006:
138-139).

[laTeHT 0 Bepckoj ToJsiepaHUUju Jocuda Il ayrcOypmikuM U xeJaBeTCKUM
BEpHUIIUMA U ,HecjeUbeHUM (mpaBocjaBHUM) [prumMa“ y aycTpUjcKUM
HacJeJHUM 3eMJ/baMa 1781. ,fonyliTa IpUBaTHO UCIIOBUjelakbe Bjepe CByT/je
rJje oHu Beh HeMajy nmpaBo jaBHOT McNOBUjeAawa“. Jlo3Bos/baBa ce rpajma
60romoJbe, LIKOJIE M IOKaNakhe MPTBUX jaBHO, Y3 CBELUTEHUKA aKO Y MECTY KUBU
100 HeKaTOMMYKHUX opoAuUIa (T. 1), aJu IpaBo HaMJaTe wmoJie (MpMeEHUHE)
npunaja KaToJU4YKOM XKYIHUKY (T. 4) U 3amocjeme CBOjUX y4duTesba (T.
2). lonyHa IlaTtenTa of 19. pebpyapa 1782. oapebyje na ce ,y BjepCcKuUM
pasMupHUIiaMa HU je[HA CTPaHa He CMUje CJAYKUTHU HaCU/beM UJIM HACTOjaTH
caMa UX OTKJIOHUTH, Beh cTBap Tpeba NpenycTUTH CyACKOj npecyAu. OHU KOjH...
ncyjy 360r lbUXOBE Bjepe... cMaTpar he ce HapyLIMTe/bHMa jaBHOT peJia U Mupa“
(T. 5) (MiloSevi¢, 2006: 133-134).

Joseduncku nonuc 1785-87. moTBphyje Aa cy mocTojasie TPU HEKPETHUHE
y CBOjuHM npaBocsaaBaua (denen Griichen - I'puu), a cnoMUbe U LPKBY, Be
kyhe npaBocsiaBHe Mapuje Tpukyne, Kyhy Tprosua ApceHuja JoBaHoBuha o/
[llakabeHTa, pohaka natpujapxa Apcenuja IV u 6pahy Bykosuh, CaBy, Teogopa
v Anekcuja (ToSeva Karpowitz, 2015: 33-38).

[[pkBeHa oNIITHHA MIOHOBUJIA je 2. jyHa 1785. Mos1Oy lapy 3a nosiM3ame [[pKBe
HaBoziehM nmojaTak Jja BpeJHOCT roiMIlber M3B03a AyxaHa NPaBOCJAaBHUX
Tprosamna usHocu 200.000 popunTu. Pujeuku TpubyHa je 16. HoBeMm6pa 1786.
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cacTaBHO NMOMNHUC Tpropaia ¢ nojganguma o kbuma. Oz 19 tprosana, 15 cy Cpbu,
Tpojuna ['puu v jenan MakenoHal. Hajooratuju je ATraHacuje Muxaunosuh
13 MockonoJsba y MakeJoHHjH, ca KanuTasoM of, 35.000 popuHTH, a M3a mera
JoBaH BykoBuh u3 CapajeBa, ca 33.000 ¢popuHTH UTA. BpegHOCT KanuTa a
npaBocJaBala u3HocuJa je 238.360 GopuHTH UK TpehuHY YKy IHOT U3BO3a U3
Yrapcke 3a Pujeky. TpubyHas nojip>kaBa MoJiGy jep ,[pUKe Hal[Hje pacroJaxy
3HAaTHUM HOBYAaHUM CpeJICTBUMA... LITO Ta HallMja He MaJo yHamnpebhyje
OBJIAlIbY TPrOBUHY... U IITO OU Ce JO3BOJIOM CJA0060/HE BEPOUCIIOBECTHU U
Apyre umyhHe nopoauie ucte Bepe Ha Pujeky nomamusae” (Koctuh, 1957:
44-46).lap je rpamwy npaBocJsaBHe IIpKkBe y Pujenu omo6puo 10. cenTembpa
1785. Xpam je goBpiueH 1790. [IpaBocsiaBHa onuTUHA ¥ Pujeny cactaBuJa je
CratyT 1796, asiu HeMa Jjokasa ja je noTBpheH (Musomesuh, 2006: 138-140).
Pujedyku naTpuLUju HUCY NOAPKaJIu rpaheme [JpKBe JeJIOM U 3aTO 1ITO je TO
O6u1JIO MPOTHUB JyxXa MPoCcBeTUTe/hCTBA. Ha Yrapckom cabopy y [oxyny 1790.
Kao JeJsieraT npaBocjaBHe oniuTuHe Pujeke 6uo je CaBa Bykosuh, u3 Hosor
Caza xoju moJHOCH eslabopaT 0 MOTpPeOU rpa/jibe HOBe IiecTe npeMa Pujernu
(ToSeva Karpowitz, 2015: 34-45).

[Tonuc u3 1793. cnoMume oBe BeJieTproBie: Attelievich (6paha Jumurtpuje
u Anekcuje, u3 CapajeBa, Tproal Ha BeJIUKO yXaHOM, X KUTOM U KOXXOM U
AnexcuH cuH KpcTo), Circovic Cristoforo, Dani Antonio u Spiridone, Maurizi De-
metrio, Ostoich Pietro, Petrovich Trifone, Rainovich Ignazio, Rajovich Teodoro,
Gassevich Geremia, Sacabent Arsenio, Vucovich fr.(6paha) Vucovich e Nicolich (Lu-
kezi¢, 2015: 16).

Kpajem 18. u moyeTkoM 19. Beka ynucaHu TProBLU Y U BJACHUIIM MaHypaKTypa cy:
Bajosuh (bojoBuh) Jocud u Hehak 'aBpo, u3 CapajeBa, TProBIU AYXaHOM, }KUTOM
Y KOKOM Ha BeJsinko, bomkoBuh n3 CapajeBa, Ynunh Angapuja us CapajeBa,
ThupkoBuh Xpuctodop, lamjanosuh OcToja u3 CapajeBa, hypkosuh (hypkosuh)
CreBaH u3 lllukaoma, Pununosuh Janko us Capajea, Unuh Jlazap, U3majiosuh
KoncTaHTuH, JoBanoBuh Jlazap u3s CapajeBa, Tproal JIUKepUMa U AYXaHOM,
JoBanoBuh of lllakabenTa Apcenuje U3 [leTpoBaparHa, Tpropai AyXaHoM,
>KUTOM U BOCKOM Ha Bes1uko, Kocta (KocTuh) ATaHacuje u3 JambuHe, paJUOHUIIA
KalyTa, Tpropal lyXxaHoM, >KUTOM U y/beM Ha BeJiuKo, Mamysia Makcum u3
Bp6oBckor, MaHnactepuoTu Togmop, Matuh Tonop, Maypusu JuMuTpuje U3
Edesa, Melissino Giorgio, B1acHUK TproBauke ¢pupMme, MujaToBuh AtaHacuje us
Tpebumwa, MuxajnoBuh us Ckomja u 6pat AtaHacuje, Musoaparosuh ATaHacuje
u Kpucto u3 Mocrtapa, MusiomieBuh /Jlamjan u3 CapajeBa, MycynuH Page,
Hukosinh JoBaH, Octojuh JoBaH, [leTap, JoBan us Capajesa, [lanukyha Hukosa
u3 boke koTopcke, [lantesnuh 'aBpo u3 3emyHa, [laBsaosuh Togop, [leTpoBuh
[IBeTko u3 Capajesa, [lerpoBuh Kpucro, [leTpoBuh IleTap u3 Tpebumwa u cuH
[Tetap, [leTpoBuh TpudyH u3 Tpebuma, Pajouh lumurpuje, paro, Hophe,
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Bypo, Jlyka u Togop u3 CapajeBa, PameBuh Jepemuja us CapajeBa uiu Tpebuma,
Pa3susb JoBaH, CekyJba (lllekyspa) [laBse, Cumuh Jlazap us CapajeBa, Tomoposuh
lparo, Hopbe u lletap us CapajeBa, Tomuh Xpuctodop, Tpuduh 'aBpu.io,
Byuunuh JoBaH u JakoB 13 MopaBuiia, Bykosuh Asekcuje u Hophe us MocTtapa
u BykoBuh Tozop u3 CapajeBa (Labus, 2006: 216-225).

7. 3aK/by4ak

Paj ucTpaxyje pasjuyuTe MpaBHe 00JIMKe NpUBpeJHEe aKTUBHOCTU U
OopraHHU3Hpama MOCJOBHUX CybjeKaTa ¥ MOMOPCKOM MOCJ0BAKY U MOCEGHO Y
Pujenu o 16. no kpaja 18. Beka. YcnelaH pa3Boj NpUBpeJie TpaXKu CUHEPTH]jY
Zp>KaBe Koja CBOjUM NIPONUCHUMA MO pKaBa IPUBPey, IHBEHTUBHE 10jeJUHIlEe
U yJarame KaluTaJja, y3 reonoJIMTUUYKY [10J107Kaj Koju Pujeka numa. Pujeka je,
Kao ,jy>xHu nos Cpexnmwe Eypone” goxxupesia pact TokoM 18. Beka, a 3eHUT y
no6a Ayctpo-Yrapcke 70 1918, kao siyka yrapckor Jiesia MoHapxuje.

[IpaBOC/IaBHU U CPIICKU TPrOBLM HUCY OUJIU 6e3HavYajadH GaKTop y HpHUBPELHOj
noBecTu Pujeke u o novyeTka 18. Beka, nyTeM LapCKUX NPUBUJIETH]a, CTUYY
IpaBo Hace/baBaka, TPrOBUHE U €J1060/1e Bepe cTBapajyhu Masy aau uMyhHy
3ajeIHULY Koja je ocTaBuJa Tparay Pujeny. CmnoMeHHUMO jolI HeKe 3aHUMJbUBE
npumepe. Cp6bu cy 6UIM aKTUBHU y paay HaposHe uuTaoHHIe O/f OCHUBaMa
1849/1850, nnp. napox JosaH lllopak, cypahyjyhu ca XpBaTuMa TOJMKO Ja
Cy y CIIOMeH KiW3U YMTAOHULEe Ha3BaHU ,CTYINOBU XpBaTcTBa y Puenu”
(Cnomenkwura 1901: 5). 'enepasinu koH3sysaT KpasbeBune Cpbuje y Pujenu
ocHoBaH je 1885. (Lukezi¢, 2004%: 292-302).
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RIJEKA’S EXAMPLE OF THE EVOLUTION OF COMMERCIAL LEGAL ACTS AND
FORMS OF MERCHANT ORGANISATION BY THE END OF THE 18™ CENTURY

Summary

The author researches the legal history aspect of the evolution of business activi-
ties and the influence of the state on the development of different forms of busi-
ness activities. Besides referring to some examples from the Antiquity, the author
analyzes medieval forms of business, particularly in maritime affairs at the Adriatic
area. They were developed without special influence of public authorities, through
business practices and trade usages. At the Croatian hinterland, the influence of
the sovereign as the bearer of public authority upon the development of economy
is reflected in the Golden Bull of 1242, an edict issued to Gradec (part of today’s
Zagreb). The Statute of Rijeka from the year 1530 contains additional commercial
norms that bear witness about a tendency of local authorities to ensure safety of
business transactions and quick judicial resolution of disputes between merchants
and shippers. In 1717, Emperor Charles VI proclaimed the freedom of navigation
at the Adriatic Sea. Thus, Rijeka and Trieste became “porto franco”, which was a
new incentive for commercial growth, particularly in maritime affairs. During the
18" century, the sovereigns embarked on a series of administrative and economic
reforms which were accompanied by establishing merchandise companies, rudi-
mental joint stock companies involved in different activities, and a growing number
of individual merchants.
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tative indicators summarized in the concluding remarks of the article: the
number of Eastern European cases brought before the Court, the number
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“I felt that a new visit to the world of thought in
the field of international law may well be timely
as in our day and age we are revisiting so many
fields which have been tilled in the past and gle-
aning some overlooked insights. For teachings of
the past are a part of the history, which in turn has
an integrating character leading to the present.
It is better not only to understand recent events
in terms of contemporary scene, but also to view
them as what they really are - a part of the world
of thought as a whole in the dimension of time. But
I do not propose to view that world as a self-con-
tained, homogenous entity, an error so frequently
committed in the past...

(Lachs, 1987: 1, emphasis added)”

1. Introduction

There is no consensus about the definition of Eastern Europe, partly because
several criteria are used (geographical, political, historical, and a combination
thereof) and partly because some of the states in this part of Europe are try-
ing to prove that they are not part of this region. For the purpose of this paper,
the UN regional division is used, according to which the following countries
belong to Eastern Europe: Albania, Armenia, Azerbaijan, Belarus, Bosnia and
Herzegovina, Bulgaria, Croatia, the Czech Republic, Estonia, Georgia, Hungary,
Latvia, Lithuania, Montenegro, Poland, Republic of Moldova, Romania, the Rus-
sian Federation, Serbia, Slovakia, Slovenia, the Former Yugoslav Republic of
Macedonia, and Ukraine. The main reason for accepting this UN regional division,
notwithstanding all possible criticism, is the fact that this regional division is
used during the process of electing the judges of International Court of Justice
(IC]), which is very important for the purpose of this article.

The term World Courtis sometimes used to denote both the International Court
of Justice and its predecessor - the Permanent Court of International Justice.
The cases referred to this Court thatarose as a consequence of the events which
occurred in Eastern Europe, as well as some brilliant albeit mutually very dif-
ferent international jurists from this part of Europe, had a significant impact on
the development of international law. The paper provides stong evidence of the
great significance of Eastern Europe for the development of international law.

After the introduction, in the second part of the paper, the author analyses East-
ern European cases brought before the World Court and disusses their influence
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on the development of international legal argument. The provided analysis of
the practice of the Permanent Court of International Justice (PCI]) reveals not
only that “[t]he work of the Permanent Court... has changed the way in which
international law is approached” (Spiermann, 2004: 33) but also the role of the
Eastern European cases in this process. The author also discusses the influence
of more recent Eastern European cases brought before the IC] on the develop-
ment of international law, with specific reference to the Genocide cases' and
the Kosovo Advisory Opinion.? The third part of the article provides analysis of
the working biographies and key contributions of the most important Eastern
European judges of the World Court, in order to evaluate their impact on the
development of international law. Research into their personal and working
biographies discloses their important role in some of the trademark cases that
appeared before the PCIJ and IC].

The paper provides strong evidence that the significance of Eastern Europe
issues and judges of the World Court is highly disproportionate to the rather
minuscule size of the Eastern European region. This importance is proven by
several quantitative and qualitative indicators summarized in the concluding
remarks: the number of Eastern European cases brought before the Court, the
number of Eastern European judges who served in the Court, the number of
judges from Eastern Europe who were Presidents of the Court, the number of
years during which Presidents of the Court were from Eastern Europe, and the
impact of some of the judges on the substance of key Court decisions

2. Eastern European cases before the World Court

There are several ways to measure the influence of Eastern European cases re-
ferred to the World Court on the development of international law. One of them
is the number of cases that were closely connected with this region. However,
itis hard to provide the exact number of these cases. First of all, there is a pro-
blem with definition of Eastern Europe. More importantly, there are cases, such
as Wimbledon case before PCIJ, in which Eastern European countries were not
parties before the Court but where the interests of Eastern European countries
were the main issue.® We decided to include in this analysis all cases which have

1 International Court of Justice: Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Croatia v. Serbia) (Judgment) [2015] IC] Rep 3; International Court
of Justice: Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro) (Judgment) [2007] IC] Rep 43.
2 International Court of Justice: Accordance with International Law of the Unilateral Declaration
of Independence in Respect of Kosovo (Advisory Opinion) [2010] IC] Rep 403.

3 Permanent Court of International Justice, Case of the S.S. Wimbledon (Judgment) [1923]
Series A.
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direct connection with the region of Eastern Europe. The second indicator for
the influence of Eastern European cases on the development of international
law could be their general significance for the development of international legal
argument (Spiermann, 2004). Finally, one could determine the importance of
Eastern European cases before the World Court by assessing their significance
for the process of clarification of international legal rules. All of these indicators
will be used in this section.

2.1 Cases before the PCI]

Atfirst glance, the percentage of Eastern European cases before the Permanent
Court of International Justice (PCI]) is striking. Approximately 50% of all the
cases (contentious proceedings and advisory opinions) of this Court were closely
connected with Eastern Europe (Fitzmaurice, Tams, 2013). Most of them involved
Poland, either because it was a party to the proceedings or because advisory
opinions concerned Polish interests. There are, of course, some logical historical
explanations of this fact. First of all, the PCI] was almost exclusively a court used
for the settlement of European disputes. Second, in the interwar period, Poland
found itselfin an extremely complex situation: its borders had been shaped from
1918 to 1923; its relations with two big and dangerous neighbour-states (Soviet
Union and Germany) were fragile; and its internal complexities were difficult
to cope with (Prazmowska, 2011:159-182; Davies, 2005).

The high percentage of Eastern European cases before the PCIJ is exception-
ally important because this was actually the first standing international court
with significant jurisprudence (there were some previous judicial institutions
but they were rather regional, unsuccessful institutions, such as the Central
American Court of Justice (1907-1917), or they never started working, such as
the International Prize Court). Therefore, the PCIJ’s task was not only to apply
the norms but also to structure international legal argument: “The structures
of international legal argument then used were not a result of the interbellum,
its political or other circumstances; they are part of a conceptual deep structure
ingrained in internationalism at all times” (Spiermann, 2004: 394).

It is, of course, impossible to explain thoroughly here the contribution of the
PCI]J to the development of international legal argument. Instead, it is possible
to claim that the PCI] mostly contributed to the development of rules concerning
treaty interpretation and the legal reasoning behind these interpretations. One
of the examples is the Danube opinion which contributed to the development of
the principle of subordinated status of preparatory work in treaty interpreta-
tion: “There is no occasion to have regard to the protocols of the conference at
which a convention was negotiated in order to construe a text which is suffi-
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ciently clear in itself™ (Fachiri, 1929). Article 32 of the Vienna Convention of
Law of Treaties confirms the applicability of this principle by stipulating that
preparatory work of the treaty and the circumstances of its conclusion are sup-
plementary means of interpretation. Additionally, cases such as Jaworzina® and
Monastery of Saint Naoum® contributed to the understanding of the leading role
given to territorial sovereignty in the interpretation of international treaties.
After the 1930s, the PCIJ entered a new phase of the treaties’ interpretation,
which was demonstrated, inter alia, in the Treatment of Polish Nationals” opinion
(Spiermann, 2004: 348).

The PCIJ even contributed, albeit mostly indirectly, to understanding the funda-
mental concepts of international law (Steiner, 1936). Namely, one should bear in
mind the fact that international law was not as developed after the First World
War as it is today. The number of rules and even areas that international law
covered was indeed modest, especially compared with contemporary interna-
tional law. Therefore, the Court’s task of interpreting international law rules
and developing international law was of fundamental importance.

H. A. Steiner, for example, noted several contributions of the Court to the develop-
ment of basic international law concepts (only the Eastern European cases will
be discussed here). Steiner noticed the importance of the Court’s jurisprudence
for the issues such as the nature of international law and Courtjurisdiction (the
Chorzow? case), the rights of private individuals notwithstanding the fact that
Court has jurisdiction only in interstate cases (German Settlers in Poland®, Serbian
Loans!?), the thorough, albeit sometimes controversial, explanation of the concept
of sovereignty (Wimbledon'', Jaworzina, Danube), the relationship between in-

4 Permanent Court of International Justice, Jurisdiction of the European Commission on the
Danube (Advisory Opinion) [1927] Series B, p. 28.

5 Permanent Court of International Justice, Question of Jaworzina (Advisory Opinion) [1923]
Series B.

6 Permanent Court of International Justice, Question of Monastery Saint-Naoum (Advisory
Opinion)[1924] Series B.

7 Permanent Court of International Justice, Treatment of Polish Nationals and other Persons
of Polish Origin or Speech in the Danzig Territory (Advisory Opinion) [1932] Series A/B.

8 Permanent Court of International Justice, Case Concerning the Factory at Chorzow (Merits)
[1928] Series A.

9 Permanent Court of International Justice, German Settlers in Poland (Advisory Opinion)
[1923] Series B.

10 Permanent Court of International Justice, Case Concerning the Payment of Various Serbian
Loans Issued in France (Judgment) [1929] Series A.

11 Permanent Court of International Justice, Case of the S.S. Wimbledon (Judgment) [1923]
Series A.

103



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huity | Bpoj 82 | F'oguHA LVIIIL | 2019

ternational and municipal law where the Court firmly argued for strict judicial
dualism according to which international and national law are two separate
systems of law (the Greeco- Bulgarian'? case, Serbian Loans), etc. (Steiner, 1936).

2.2 The cases before the IC]

The number of Eastern European cases before the International Court of Justice
(IC]) is hardly comparable with that of the cases that appeared before the PCI].
It has already been mentioned that about 50% of the PCI] cases were closely
connected to the issues of Eastern Europe, while the IC] dealt with only 5 to 10%
of such cases (it is not easy to state exact figure since Yugoslavia formally made
10 applications against some NATO countries as a consequence of the NATO’s
1999 armed intervention). There are a number of reasons for this decrease, but
the most important is probably the globalisation of international affairs and
consequently international law. Although this process had begun in the inter-
war period, its full consequences became obvious only after the Second World
War. Decolonisation and the emergence of numerous new states were important
segments of this process. Another important reason was the Cold War and the
fact that Eastern Europe was under the Soviet sphere of influence (the IC] has
never issued a ruling in a case in which Soviet Union was one of the parties).

Be that as it may, the relatively small number of Eastern European cases that
appeared before the IC] does not mean that they were not important for the in-
terpretation of the legal rules in particular areas of international law. Actually,
the very first contentious case brought before the newly created IC] was the
famous Corfu Channel case; it involved one Eastern European country - Albania,
and one Western European country - the United Kingdom. There is a number of
reasons why this case was so important for the jurisprudence of the Court: the
issue of the Court’s jurisdiction and further clarification of the role of consent
in this sense, the question of evidence before the Court (Del Mar, 2012), law
of the sea and especially the concept of innocent passage (McLaughlin, 2012),
international liability and necessary compensation (D’Argent, 2012), and de-
velopment of environmental law principles (Bannelier, 2012). One should also
recall the brave, albeit controversial, incorporation of “...certain general and
well-recognised principles, namely: elementary considerations of humanity, even
more exacting in peace than in war”*® as grounds for the liability of Albania. Still,
the Court’s famous dictum on the prohibition of intervention was arguably the

12 Permanent Court of International Justice, Greco-Bulgarian “Communities” (Advisory
Opinion) [1930] Series B.

13 International Court of Justice, Corfu Channel case (United Kingdom v. Albania (Judgment),
[1949], IC] Rep 22.
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most important legacy of the Corfu Channel case. The principal judicial institu-
tion of the UN sent a clear message on this issue to the more powerful states:

“The Court can only regard the alleged right of intervention as the manifestation
of a policy of force, such as has, in the past, given rise to most serious abuses and
such as cannot, whatever be the present defects in international organisation,
find a place in international law”.*

The Corfu Channel case remained one of the most cited cases in the jurisprudence
of the IC], actually just behind the famous Nicaragua case (Bedjaoui, 2012). Itis
interesting to note that it was also cited in the Eastern European case that ap-
peared next before the Court - the Genocide Case involving Bosnia and Herzego-
vina and Yugoslavia (later Serbia). This was one of the longest and most complex
cases in the Court’s history - Bosnia and Herzegovina made an Application in
1993 and the Court delivered the Judgment in 2007.

The significance of the Genocide Case for the development of international law
and the Court’s practice is immense. First of all, this was the first judgment
interpreting the responsibility of states for the breach of the Convention on
the Prevention and Punishment of the Crime of Genocide (1948) and, at the
same time, the first judgment that pronounced one state responsible for the
violation of the Convention. Additionally, this case gave the Court an important
opportunity to clarify certain key concepts of the crime of genocide itself: the
scope of mens rea and actus reus (Kress, 2007), the nature of liability of states
for committing the crime of genocide (Milanovic, 2007), the interpretation of
the concept of obligation to prevent genocide (Gattini, 2007), and the interpre-
tation of the terms protected group and the part of the group which are parts of
the genocide definition from the Convention'. Finally and more generally, the
judgment was important because of the issue of Court’s jurisdiction, the issue of
evidence presented before the Court, and the relationship between the IC] and
other international courts - more specifically, that with the ICTY (Cassese, 2007).

This was not, however, the only Eastern European genocide case that appeared
before the IC]. Namely, Croatia also initiated a case against Yugoslavia (later
Serbia) for violation of the Genocide Convention. The Court delivered judgments
on both the memorial of Croatia and the counter-memorial of Serbia in 2015,
sixteen years after Croatia had filed the application against Yugoslavia and six
years after Serbia submitted counter-memorial in the same case. In this case,
the Court additionally had to explain the relation between two concepts: ethnic
cleansing and the crime of genocide (Steinfeld, 2015). Furthermore, the Court

14 Ibidem, p. 35.

15 The Genocide case (Bosnia and Hercegovina v. Yugoslavia), para. 191-201.
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offered further clarification concerning the standard of proof for the second
element of the genocide crime, dolus speciallis (Behrens, 2015).

On the other hand, The Maritime Delimitation in the Black Sea case, involving
Romania and Ukraine, did not provoke many controversies. Namely, the Court
had already had a highly developed practice in this area, so it was not realistic
to expect any significant development of the law of the sea. Nevertheless, in
this case, the Court decided not to use the coast of the Serpents’ Island for the
delimitation stage. According to some authors, this decision of the Court will
“give parties to the future delimitation cases additional arguments regarding
the role of small features in delimitations, as well as rationales for their elimina-
tion” (Bederman, Lathorp, 2009).

All previously mentioned Eastern European cases before the IC] were conten-
tious ones. The Court, however, delivered a couple of important advisory opinion
too: the Advisory Opinion on the Interpretation of Peace Treaties with Bulgaria,
Hungary and Romania®®, as well as the Advisory Opinion on the Declaration of
Independence of Kosovo.!” The former Advisory Opinion concerned the analysis
of the procedure to be adopted regarding the settlement of disputes between
Allied States on the one hand and Romania, Bulgaria and Hungary on the other
according to the Peace treaties between these countries in 1947. The Advisory
Opinion was important not only because of the complicated Cold War context but
also because of the Court’s ruling on several issues such as: the rules of procedure
in arbitration cases, the scope of IC] jurisdiction in Advisory proceedings, as well
as the relationship between the issue of human rights and Article 2 (7) of the
UN Charter (non-intervention of the UN institutions within essentially domestic
affairs of UN members). Over the two phases of the Advisory Opinion, the Court
ruled that Romania, Bulgaria and Hungary violated the rules of procedure on
the settlement of disputes stipulated in the peace treaties, but it is interesting
to note that three judges from Eastern Europe countries dissented in this case.!®

Notwithstanding the fact that the size of Kosovo is only 1.5% of the territory of
Texas and that its population consists of fewer than 2,000,000 people, expecta-
tions from the Court in the Advisory Opinion on Kosovo were high. There were
36 written statements of states and a written contribution of the authors of the
unilateral Declaration of Independence (authors of the unilateral Declaration of

16 International Court ofJustice, Interpretation of Peace Treaties (Advisory Opinion) [1950]
IC] Rep 65.

17 Accordance with International Law of the Unilateral Declaration of Independence in Respect
of Kosovo, supra note 2.

18 Judges Zoricic, Winiarski and Krylov. Their dissenting opinions are available at: http://
www.icj-cij.org/en/case/8/advisory-opinions.
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Independence was the official name of the Kosovo institutions before the Court).
That is the second largest number of states that decided to submit written state-
ments to the Court in an advisory proceeding (the largest number of written
submissions was lodged in the famous Wall*® opinion).

Argentina nicely sublimed the reasons for the international community’s interest
in this case: “The question put before the Court regards a wide range of issues of
particular importance not only for the maintenance of peace and security in the
region concerned but also with regard to fundamental principles of international
law and to the respect thereof, which are of general concern”.?’ Argentina, most
of the other states that participated in this case, as well as the international
law doctrine expected the ICJ to finally offer an authoritative interpretation
of the relation between the general principles of international law - especially
that between sovereignty and self-determination of peoples (Hrnjaz, 2012). In
its written submission, Slovenia openly recognised a possible contradiction
between these two principles:

“When the ‘right of a state’ to protect its territorial integrity and the ‘right of
people’ to decide upon their own destiny are in conflict, the right of people
prevails, alongside the peaceful settlement of disputes, in particular through
negotiations. In recent decades, the right to self-determination as a human
right has been given precedence over the principle of respect for the territorial
integrity of states”.?!

Bearing all this in mind, one should not be surprised by a general sense of di-
sappointment with the final ruling of the Court, in which the question posed by
the UNGA was interpreted narrowly (Milanovic, Wood, 2015). Namely, the Court
refused to deal with the key issues of this dispute, such as the Kosovo statehood
and the legal effect of the states’ recognition of Kosovo:

“In the present case, the question posed by the General Assembly is clearly
formulated. The question is narrow and specific; it asks for the Court’s opinion
on whether or not the declaration of independence is in accordance with inter-
national law. [t does not ask about the legal consequences of that declaration. In
particular, it does not ask whether or not Kosovo has achieved statehood. Nor

19 International Court of Justice, Legal Consequences of the Construction of the Wall in the
Occupied Palestinian Territory (Advisory Opinion) [2004] IC] Rep 136.

20 International Court of Justice, Accordance with International Law of the Unilateral
Declaration of Independence in Respect of Kosovo, Written Statement of Argentina, p. 5.
Available at: http://www.icj-cij.org/files/case-related/141/15666.pdf.

21 Kosovo Advisory Opinion, Written Statement of Slovenia, p. 2. Available at: http://www.
icj-cij.org/files/case-related/141/15696.pdf.
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does it ask about the validity or legal effects of the recognition of Kosovo by
those States which have recognized it as an independent State.”??

The value of the Advisory Opinion on Kosovo is, however, hidden in the written
submissions of the states, because these can be viewed as evidence of existence
or lack of existence of the opinio iuris as one of the elements of customary inter-
national norms applying to sovereignty and self-determination of peoples. In this
proceeding, for example, a number of states supported the concept of remedial
secession, even though this concept is weakly supported by the formal sources of
international law; (itis probably interesting to note that Russia was one of them,
although the general feeling prevails that this concept is mostly supported by
the Western countries or the Global North countries). Albania, Slovenia, Czech
Republic, Latvia, Estonia and Poland were among those countries that used the
argument of remedial secession in this Advisory Opinion (Hrnjaz, 2012).

3. Eastern European judges in the World Court and
the development of international law

The PCIJ and the IC] are both collegiate bodies, deciding by majority vote, and it
is thus difficult to evaluate the contribution of individual judges to the develop-
ment of international law, if any. The beginning of this section will provide an
answer to the following question: who are, generally speaking, international
judges? Afterwards, a table with Eastern European judges of the World Court
will be presented (Table 1), followed by several short illustrations of their con-
tribution to the work of the Court.

One might believe that a proliferation of international courts made it more
difficult to locate persons with a proper educational background and personal
qualities to fill the numerous judicial positions. Historical research reveals,
however, that finding a good judge has never been an easy task (Spiermann,
2004). The question is: what is it that actually makes a good judge? Should she
or he, bearing in mind that women still represent a significantly smaller part
of this community - between 20 and 25% (Terris, Romano, Swigart, 2007), be
an international law professor, a national judge, a diplomat, or something else?

Statutes of the courts usually stipulate minimal professional and personal re-
quirements for judges. But, more often than not, candidates are nominated by
their respective countries. This is followed by the election of the judges, and
this phase is marked by “...particularly complex moments, where a number of
considerations - like states’ national interests, prestige and power politics, and
the need to ensure representativeness - interact to eventually determine the
result” (Terris, Romano, Swigart, 2007: 46).

22 Kosovo Advisory Opinion, para. 51.
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There are significant differences between the international courts regarding
professional and personal requirements for judges, their nomination and elec-
tion. Therefore, the focus will now be placed on the procedure in the IC]. The
Court is composed of the body of 15 independent judges. No two of them may
be nationals of the same country, and they should be “elected regardless of their
nationality from among persons of high moral character, who possess the quali-
fications required in their respective countries for appointment to the highest
judicial offices, or are jurisconsults of recognized competence in international
law” (Article 2 of the IC] Statute). Candidates are nominated by the national
groups in the Permanent Court of Arbitration. Judges are elected by the UN
General Assembly (UNGA) and UN Security Council (UNSC) for the term of nine
years, and are subject to re-election.

According to Article 9 of the IC] Statute “...the electors shall bear in mind not
only that the persons to be elected should individually possess the qualifications
required, but also that in the body as a whole the representation of the main
forms of civilization and of the principal legal systems of the world should be
assured”. In practice, this representation means thatjudges are elected from UN
regional groups: Africa and Asia are allowed three positions, the Latin American
and Caribbean Groups have two, Eastern Europe has two positions (in practice,
one of those "belongs” to Russia), and Western Europe and other Groups have
five positions. All the permanent members of the UNSC almost always had a
judge of their nationality in the Court (this is an informal rule and till 2017 the
only exception to this rule was China, between 1967 and 1985; in 2017, UK lost
“its” place for the first time in the Court history). The Court elects President and
Vice-President of the Court for a term of three years, and they may be re-elected
(in practice, however, no one was ever re-elected to the position of President
of the Court). According to Article 55 of the Statute, all matters are decided by
a majority vote of the present judges; in the event of an equal number of votes,
the Court President casts the deciding vote.

After briefly describing the formal procedure of the nomination and election
of the Court judges, the scene is set for the explanation of the role of Eastern
European judges in the World Court. The PCI] and the IC] have had about 140
judges altogether. If one does not count the Russian judges as coming from
Eastern Europe (and there are good reasons not to do so because Russia, as a
permanent member of Security Council, has had one “guaranteed” place), nine
judges from this part of the world had served in the World Court to date (Table
1). Even though this figure does not seem exactly impressive, considering the
fact that practically there could be only one judge from Eastern Europe at a time,
and that Bohdan Winiarski and Manfred Lachs served as judges for 47 years
combined, the number becomes rather understandable. There have been four
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Eastern European judges that served at the PCIJ, and five at the IC] (Judge Peter
Tomka is still a judge of ICJ).

Table 1: Eastern European judges that served at the World Court (1922- to date)

Vice- .
Name Country Term President President
Mihailo Serb-Croat-Slovene | Deputy Judge 1922-
Jovanovic Kingdom 1930
Deputy Judge 1922-
ggrfﬁgs‘éo Romania 1930; Judge 1931-
5 1942
Mileta Serb-Croa.t- Deputy Judge 1931-
. Slovene Kingdom
Novakovic . 1936
(Yugoslavia)
Michal
Rostworowski Poland Judge 1931-1940
Milovan Yugoslavia 1946-1958
Zoricic
Bohdan 1961-
Winiarski Poland 1946-1967 1964
Manfred 1973-
Lachs Poland 1967-1993 1976
Geza Hercegh | Hungary 1993-2003
. 2009- 2012-
Peter Tomka Slovakia 2003- to date 2012 2015

Source: International Court of Justice (2019); https://www.icj-cij.org/en/all-mem-
bers

The majority of the Eastern Europe judges came from Poland and Yugoslavia
(three from each country), while Romania, Hungary and Slovakia had one judge
each. Arguably, the most prominent Eastern European judge at the PCI] was
Judge Demetru Negulesco from Romania, who had served for 20 years (actually
throughout the entire period of operation of the Court). In one of his Presidential
Statements, Judge Peter Tomka said that Negulesco’s “contributions to the work
of that pioneering international judicial institution and to the development of
its jurisprudence were considerable and remain a source of inspiration for our
Court today”.?

It is probably interesting to note that, before taking the positions at the Court,
the PCIJ judges coming from Eastern Europe were notable diplomats of their
respective countries and educated in Paris. Most of them were professors of

23 Available at: http://www.icj-cij.org/files/press-releases/8/17258.pdf.
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international law in their countries (Negulesco, Novakovic, Rostworowski).
Mileta Novakovic was, for example, the author of the first Public International
Law textbook written in Serbian language (Novakovic, 1936). Negulesco and
Jovanovic were judges in the national courts of Romania and Kingdom of Serbs,
Croats and Slovenes, respectively.

Still, the best known judge among those listed in Table 1 is Judge Manfred Lachs.
He was a Polish writer, diplomat and jurist. Lachs had earned his law degree
at the Jagiellonian University of Krakow and had graduated from the London
School of Economics before the outbreak of World War II. After the War, he had
held several professional positions at the Ministry of Foreign Affairs of Poland.
In 1966, Lachs became a judge of the IC] and remained in that position until
1993. No one in the history of the Court served as a judge for such a long period
of time. He was also President of the Court from 1973 to 1976. Therefore, it is
not strange that Edward MacWhinney decided to dedicate a book to his legacy
(MacWhinney, 1995a). In the book, MacWhinney noted that, notwithstanding
Lachs’ intellectual cosmopolitanism and eclectic legal education

“the political constraints of being a national of, in his own terms a nation on
wheels, squeezed between Germany and Russia and with continuing Soviet and
military presence, may be evident in certain aspects of his approach to decision-
making... Lachs’ way of life as high level official and adviser in Communist Poland
may have taught him to weigh his words and try to use his skills of persuasion
rather than make an outright break with formal dissent” (Lachs had reported
only two dissenting opinions during his office). (MacWhinney, 1995: 10)

Lachs became President of the Court during his first term of office (1973-1976),
which is important because it gave him an opportunity to become even more
directly involved in the process of deliberating the Court’s decisions in the period
of the shift from the “old” to the “new” Court: “Within the United Nations legal
community, Lachs was also widely seen as being an intellectual bridge between
that positivistic, black letter law, purportedly political neutral approach of the
“old” Court majority that had dominated the International Court’s post-war
jurisprudence, to a new, consciously purposive, policy-oriented approach...”
(MacWhinney, 1995b: 217). Namely, Article 6 of the Resolution stipulates, con-
cerning the internal judicial practice of the Court, that “on the basis of the views
expressed in the deliberations and in the written notes, the Court proceeds to
choose a drafting committee by secret ballot and by an absolute majority of
votes of the judges present... The President shall ex officio be a member of the
drafting committee unless he does not share the majority opinion of the Court
as it appears then to exist” (Bedjaoui, 1991). Exceptionally important rulings,
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such as the North Sea Continental Shelf,** and Legal Consequences for States of
the Continued Presence of South Africa in Namibia® were rendered during Lachs’
term as President of the Court.

Lachs, however, was not the only judge from Eastern Europe who was President
of the Court. The Court was also led by Judge Bohdan Winiarski (1961-1964) and
Judge Peter Tomka (2012-2015), who is still serving in the Court. This means
that Eastern Europeans occupied the important position of Court President in
three terms (more than the number of presidential terms served by judges from
Africa, equal to the number of terms served by judges from Middle and North
America and Latin America, and only one term less than judges from Asia). Yet,
judges from Eastern Europe had an important impact on the practice of the
Court even when they did not occupy the position of President. One such judge
was Judge Herczegh from Hungary: “There he became member of the silent
majority: he was very proud of his participation in the drafting committee of
most of the great cases of the IC] which explains why he was the author of only
a few dissenting opinions” (Kovacs, 2011: foreword).

As previously stated, the current IC] judge coming from Eastern Europe is Peter
Tomka, who was a President of the Court from 2012 till 2015 and he is currently
serving his second mandate as a judge since he was elected in 2003. Judge Tomka
was alegal adviser in Ministry of Foreign Affairs of Czechoslovakia and Slovakia,
but also a Lecturer at Charles University, Prague. Like several other IC] judges,
he previously occupied a number of important positions in the UN or the League
of Nations system (Tomka was Second Vice-Chairman of International Law
Commission, Vice-Chairman of Sixth Legal Committee of UN General Assembly,
etc.) which seems to be an important asset during the process of selection of
IC] judges.

4. Conclusion

The contribution of the World Court to the development of international law is
difficult to overstate. As the PCIJ was the first standing international judicial
institution, it had an opportunity to go even further: this Court was one of the
most important factors in the development of international legal argument (the
deep structure of international law). Therefore, the fact that approximately 50%
of the PCIJ cases were closely connected with the Eastern European issues is
not without significance.

24 International Court of Justice, North Sea Continental Shelf (Judgment) [1969] IC] Rep 3.

25 International Court of Justice, Legal Consequences for States of the Continued Presence of
South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution 276
(Advisory Opinion) [1971] IC] Rep 16.
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The Eastern European cases handled by the PCI] pushed the development of
many fundamental concepts of international law, such as sovereignty or the
role of consent in international adjudication. Many would say that these are
the exact positions of the PCI]J that had failed to stand the test of time, but they
were crucial for the early development of the discipline. Additionally, the most
concrete contribution of the PCIJ was in the area of treaty law, especially in
the interpretation of international treaties and this contribution has enduring
significance.

The caseload of the IC] was not marked by Eastern European issues to the same
extent. That was, yet again, the consequence of extra-legal factors. Notwithstan-
ding this fact, some exceptionally important Eastern European cases have passed
before the IC], such as the very first case tried before this Court - the famous
Corfu Channel case. Almost fifty years after the Corfu Channel case, IC] was the
stage of fierce political and legal battle of the Yugoslav armed conflicts, as there
have been two genocide cases that involved Eastern European countries. This
fact gave the Court the first opportunity to clarify actus reus and mens rea of
the crime of genocide and, of course, the liability of states for the violation of the
Genocide Convention. The Court also had an opportunity to discuss the Kosovo
issue in the Advisory Opinion on the Declaration of Independence, but the final
impact of this Advisory Opinion remained limited.

The great significance of Eastern Europe for the development of international law
is further supported by personal and professional biographies of Eastern Euro-
peans who served in the World Court. Most of them not only actively participated
in the historical cases before the PCI] and the IC], but were also Presidents of
the Court and members of the drafting committees at the time. Therefore, their
impact on the development of international law should never be underestimated.

All these conclusions strongly support the argument presented at the beginning
of the paper - Eastern Europe had a significant impact on the development of
international law and the nickname “Thumbelina” is not appropriate one - one
could even be tempted to add to this sentence the word unfortunately. Namely,
due to the persistent politics of foreign interventions (armed and non-armed) and
non-consistent application of general political and legal principles, especially by
the major powers, Eastern Europe sustained great suffering and was a subject of
strong international law interest. The fact that some brave and knowledgeable
international lawyers were among the mostimportant judges of the World Court
represent an honour to the small community of international legal scholars in
Eastern Europe, but fails to provide general comfort to people from this region.
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/JIp Musaow Xpreas,
YHueepsumem y Beozpady,
Joyenm ®akyamema noaumu4kux Hayka

HCTOYHA EBPOIIA IIPE/] CBETCKHM CY/IOM: “IIAJT9YHL]A”
MEBYHAPO/JHOI IIPABHOI IIOPETKA?

Pe3ume

Hcmouna Eepona npedcmas.ba peaamugHo MAIU pe2uoH y C8emcKuM pazmepamd.
Ilokasyje ce, mehymum, da je 3Hauaj 0802 pezsuoHa y noz.iedy usepadrbe
MehyHapodHoe npasHoz nopemka u3pasumo HecpasmepaH He2080j 8eAUHUHU.
Y pady ce koHkpemHuje ucmpadxcyje ymuyaj ucmovyHoe8poncKux humarba u
cyduja Ceemckoe cyda Koju cy 0ow1u u3 0802 pe2uoHa Ha pa3soj mehyHapooHoz
npasa. Kopucmehu suwe k8a/umamugHUX U KBAHMUMAMUBHUX UHOUKamopa
nonym 6poja npecyda osoz Cyda koju ce muyao Hcmoune Eepone, 6poja cyduja
Koju cy dosasuau u3 0802 pe2uoHd, nepuodd mokKom Kojux cy UcCmoyHoesponcke
cyduje 6use npedcednuyu Cyda, kao u 3Havaja nojeduHux npecyda 3a usepadry
MehyHapooHonpasHoz nopemka, y pady ce 001a3u 0o 3aK./byyka dd je pe2uoH umao
ge/IUKU 3HAa4dj 3a pa3eoj mehyHapodHoz npasa.

KmyuHe peuu: MehyHapodHu cyd npasde, CmasHu cyd mehyHapodHe npagde,
Hcmouna Espona, paszeoj mehyHapodHoz npasa, cyduje MehyHapodHoe cyda npasde.
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PedosHu npogecop lpasHoz pakyimema

Yuueepsumem y Huuy
UDK: 343.97:316.33.56
Pad npumsen: 30.09.2018.
Pad npuxsahen: 25.01.2019.

II0JABA H PA3BO] IAMETHUX I'PA/IOBA Y KOHTEKCTY
KPHUMHHOJIOLIKE H KPUMHHAJIHOIIOJINTHYKE BH3YPE™

Ancmpakm: TepmuH namemHu epad npgu nym je ynompeb.sbeH degedecemux
200uHa 20. seka u maada je pokyc 6uo ycmepeH Ha NPUMEHY UHOBAYUOHUX
mexHoJ102uja, y ck/ony mModepHe uH@pacmpykmype yHymap 2padosa.
Y danawree speme, namemHu 2pad 03Ha4a8a UHCMPYMEHMAAU308aH,
Mehyco6Ho yee3aH u uHmeauzeHmHu epad. Eeponcku epadosu Hucy y
d080./6HOj MepU NOOHOW/LUBU, UHKAY3UBHU UU NPOJYKMUBHU 3 nompebe
ModepHoe doba. [lamemHu epadosu cadawrsocmu u 6ydyhHocmu mpe6a
da yHanpede o61acm dpywmeeHoe Hcugoma, aau U 0p2aHu3ayujy jagHoe
npesosa, Ha npumep. Ocum moaa, noaumuka pa3eoja namemHux 2padosa
mpeba da npeseHupa mewkohe, npe He2o0 da HA./A3U HAYUHE A UX
pewasa. Cmaperse e8ponckoz CMaHo8HUWMBA, UHMezpayuja MuzpaHama,
coyujaaHa UCK/yvyeHocm uau Heoopicu8ocm npupodHe OKOAUHeE, KAo U
He3anoc/ieHocm, deAUHKEEHYUja U c21a6a A0KAAHA EKOHOMUja, nocMampajy
ce kao 2opyhe mewkohe. Xymana uau coyujaHa ekosozuja onucyje odHoce
usmehy sydu kKoju desie ucmo cmaHuwme uau J0KA/HY mepumopujy u
mu odHOCU cy jacHo hoge3aHu ca kapakmepom came mepumopuje. To je, y
cmeapu, y4yerbe 0 OpyuimeeHoj cmpykmypu y 00HOCY Ha JIOKA/IHO OKDYHCEHe.
Tako cy coyuono03u, y kacHujum eoduHama 20. geka, eko102ujy yepcmuau
y cmyduje 0 cOyujamHoOM paseojy uau eeoayyuju seydckux uHcmumyyuja
U Wupoko UHKOphopupa/u maj kKoHyenm u3 domeHa npupooHux y domMeH
dpywmeeHux Hayka. [IpedcmasHuyu Yukawke wkoie y KpUMUHOA02UjU,
Y KOHyenmy eko/iouwlke meopuje, mepdu.u cy dd nocmoju noge3aHocm

"kosticm@prafak.ni.ac.rs

" OBaj pa/j IpeAcTaB/ba Pe3y/ITaT TEOPHjCKOT UCTPaXKUBakba, Kao paJj Ha IPOjeKTy , 3alITUTa
JbYICKUX U MAaFbUHCKUX IpaBa y eBpONCKOM IPpaBHOM IpocTopy”, 6p. npojekTa 179046, koju
¢duHaHCcHupa MUHUCTAPCTBO 32 IPOCBETY, HAYKY U TEXHOJIOIIKHU pa3Boj Peny6.inke Cpbuje.
Paj je, y BUAy yCMeHOT caoNUITER A, U3J10X)KeH Ha MehyHapoHOj Hay4HOj KOHbepeHIUjU
,IpaBo npeJj U3a30BKMMa caBpeMeHOT A06a“ ofpxaHoj 13. u 14. anpusa 2018. roguHe, Ha
[IpaBHOM dakynTeTy YHUBep3uTeTay Huuy.
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usmehy: wWKo/CKoz becnocauyerbd, MAAhUX NYHOJAEMHUX YHUHUAAYA,
cMpmHocmu deye, mybepKyao3e, MeHmMaAHUx nopemehaja, kao u dpyaux
¢akmopa u Husoa desUHK8eHYUje U KpUMUHA/AUMema 00pacaux u
Masnosemuuka. Pazeoj namemuux epadosa, cam no cebu, Hehe uck/yuumu
deaunkeeHyujy. Cmozaa je HeonxodHO pasmompumu noce6aH KoOHyenm
npeseHyuje KpuMuHa/AUMema, Koju 6u ce Hajnpe 00HOCUO HA Chpevasarbe
KpUMUHA/HO2 NOHAWAarA y 0OK8Uupy 3ajedHuye, yHymap zpada.

KmyuHe peyu: namemHu 2pad, deAuHK8EHYUjd, eKOJIOWKA meopujd,
desluHK8eHMHO Nodpyyje, npeseHyuja, CMAHOBHUWMEBO.

1.YBoOj,

[IlnTamwa obyxBaheHa ob6jalimer-MMa KpUMUHa/IHe GEHOMEHOJIOTHje OiHOCe
ce, ©3Mehy ocTaJIorT, Ha AMHAMUKY KpUMHUHAJUTETA, Koja 06jeAubaBa HacTaJjle
NpoMeHe y 06MMy KPHMHUHAJUTETA, KAa0 MacOBHE JIPYLITBEHE IOjaBe, Y
opeheHOM BpeMeHCKOM Nepuoy U Ha oapeheHoM npocTtopy. [lopes AuHaMuke
YKYIHOT KpUMHHAJIUTETA, Moryhe je mocMaTpaTHd U CTATUCTUYKHU PATUTH
JAUHAMUKY MOjelJUHUX NOjaBHUX OOJIMKA KPUMHHAJUTETA: NPUBPEJHOT,
MOJIUTUYKOT, UMOBHHCKOT, MaJIOJIETHUYKE JileJIMHKBEeHIHje, KpUMUHAJIHUTETa
>KeHa, WJIM, NaK, U3y4yaBaTU peruoHaJ/IHy pacopoCcTPawkbeHOCT Pa3JIMIUTUX
TUIOBAa KpHUMHHaJuTeTa (reorpaduja KpUMHHAJIUTETA) Y CBETCKUM HU
HallMOHAJIHUM pa3MepaMa, Ha MOjeJUHUM HAaLlMOHAJHUM U JAPKaBHUM
No/pydYjuMa, y TpaJloBUMa U CeJUMa, OJJHOCHO, [T0je/JHHUM JleJIOBUMA I'paja
(ekoJsiorvja KpUMHUHAJUTETA Y TpajickuM HacesbuMa) (Konstantinovié-Vili¢,
Nikoli¢-Ristanovi¢, Kosti¢, 2009: 30). [loceGHOCT y u3y4yaBamwy ekoJioruje!
KpUMHHAJIMTETa HAIJIallleHa je U Y peJloBUMa KJaCU4He YII6eHUUKe JJUTepaType
13 06J1aCTU COLLMOJIOTHje, UHUjH je jelaH OJf UCTaKHY TUX TpeAcTaBHUKa Gidens,
KOjU KOPUCTU TEPMUH €K0JIOTHja KPpUMUHAJIUTETA []a UCTaKHE YTULAj IOKAJHUX
ycJIOBa Ha pacrnopes KpUMHUHAJUTETA Y CEOCKUM U I'PaJiICKUM NOAPYYjuMa
(Gidens, 2005: 586).

M3y4yaBame permoHaJJHUX KapaKTEePUCTUKA KPUMHUHAJIUTETA, Ko jeTHOT 0/
HajBaXXKHUjUX MO/Pydja HHTEepeCcOBaba KpuMUHaHe peHoMeHoJstoruje (Kon-
stantinovi¢-Vili¢, Nikoli¢-Ristanovié, Kosti¢, 2013: 94) jecTe TpaauMoHaIHO,
KPUMHHOJIOLIKO U3y4YaBakbe Y APYLUITBEHO-IPOCTOPHOM CMHUCJIY, 1 00yXBaTa ABa
IleHTpaJIHa U Tama: 06jalllbebe MPOCTOPHE JUCTPUGYIHje AeTUHKBEHIIHje U
objalimkemke NPOCTOPHE JUCTPUOYIIHje AeTMHKBeHaTa. Takohe, oBUM TeMaMa

1 TepMuH ekos02uja npeyseT je U3 ¢U3NUKe HayKe U OJHOCH Ce Ha NpoyyaBame
npusarohaBamwa 6U/bHUX U KHUBOTHICKUX OpraHM3aMa CloJballlkboj cpeAUHU. ['pasioBu
ce TepuTOpHUjaaHO pacnopebhyjy u no ,IpupoHOM peJy“, Kpo3 Npoliece KOHKYpeHIHje,
MHBa3HWje U CMEkUBaa, JaKJie CIMYHE MPOolece KOjU ce 0/|BUjajy U Y GUOJIOIKO] eKOJIOTHjHU.
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NpUJO0JATO je U M3ydyaBake MPOCTOPHE AUCTPUOYLHje aHTHUCOLHjaTHUX
noHalllama,? Ha HUBOy rpajia u cejia (Bottoms, 2007: 530).

Y HoBHjoj somahoj KkpuMuHOI0MKOj KibHKeBHOCTH (KocTuh, KoHcTanTHHOBUA-
Busnh, 2008) npusinkoM objalikhbaBamba $eHOMEHOIOMKUX KapaKTEPUCTHUKA
KPUMHUHAJIMTETA, HABOA U ce, Beh Y yBOAHUM TeKCTOBUMA, IPEMHUCA 1A je ,,0CHOBHA
U IyT0 YCTaHOBJ/beHA KPUMHUHOJIOUIKA UCTHHA /la je HUBO KPUMUHAJUTETA BUILU
y yp6aHUM Hero y pypasiHuM cpearnama“ (Cressey, 1964: ch. 3). C apyre cTpaHe,
KPHMHUHOJIO3WU/KPUMHUHOJIOLIKU e, POJHO OPUjeHTUCAHOT IPUCTYIIa, YKa3yjy
Ha pOJIHY NepPCIeKTHUBY AYyTo oncTajyhie KOHTPOBepP3e, 10 K0joj je ,ypOaHU CTHJI
’KMBOTA, Ma KaKo TeXak 610, yTUIA0 HAa eMaHIIMIIall1jy KeHa BUIlle HET0 CEOCKU
KUBOT UJIM )KUBOT y cCybyp6aHum gomMahuncteuma“ (Wilson, 1992: 10).

EMnupujcka ucTpaxuBamwa 0Ka3yjy Aa ce KpUMUHAJIUTET U [leIMHKBEHI[Mja
noBehaBajy c npouecom ypb6anusanuje. Illich (Illich, 1980: 88) cmaTpa na
360r HenocpeJHOT UHAYCTPUjCKOT pa3BUTKa IIpeTe MHOTOOpOjHe ONACHOCTHU
caBpeMeHOM TIpaZCcKOM 4oBeKy. MHAYCTpUjCKH pacT, KOju NpeJsia3u CBoje
rpaHHUlie, IpeTH NpaBy YOBEKA Ha Cje/JUbeme C OKOJIMHOM, Y K0jOj je HacTao u
yrpoaBa IpaBo Ha YOBEKOBY ay TOHOMHU]Y V JeJI0BaY.

OcuM eHOMEHOJIOWKOT NPUCTYIA €KOJIOTUjU KPUMUHANIUTETA, Y APYTOM
Ba>XHOM IIOZIPY4jy KPUMHHOJIOTHje, KPUMHUHAJHO] €TUOJIOTU]jH, Kao jelHO
0/] OCHOBHHUX 00jallilberba UCTHUYE Ce eKOJIOIIKA TeopUja ¥ OKBUPY MpaBlia
KpHUMUHHaJIHe coluoJsioryje. EKoJiomKa mKoJia y KpUMHUHOJIOTHJU TEXHU Ja
06jacHU 3JI04MH Kao QYHKIIHjy APYIITBEHE IPOMEHE, KOja ce jaB/ba Y CKJIAAY
C IpoMeHaMa OKoJihHe. /[pyruM peuyrnMa, npema ojapebewmy 0 KoMe nulie
Reid (Reid, 2003: 120), ekoJiolIKa IIKOJIA je jeJlaH IPUCTYI, UJIHU YUEHE, O
KBaHTUTATUBHOM oJiHOCY u3Mehy reorpadckor peHoMeHa U 3JI0UMHA.

HaBeseHa nuTama cy 06MMHO pa3MaTpaHa y KpUMHUHOJIOIIKOj TUTEPATYPH, TPU
yeMy ce HaMmehe Harslacak Ha 06J1aCT BUKTUMOJIOTHj€, KA0 U HAa UCTPaXXKUBakba

2 KaowunycTpaluja o0BOM Hay4YHOM CTaBY Y KPUMHUHOJIOTUjU MOXe Ce HABeCTH HOBUHAPCKO
HCTpaXXMBawe 0 camoy6ucTBuMa y Cp6uju, ypaheHno Ha moyeTky 20. Beka U 06jaB/beHO
y AHeBHOM JauUcTy [loaumuka 1929. roguHe: ,0x 1. janyapa 1919. go 31. fenem6pa 1928.
rojiuHe 6uJo je y beorpaay camoy6ucTtaBa 285 koA MyHKUX U 225 Ko xKeHcKUx. Kop
6pOjHOCTH caMOy6HUCTBA BaXke Kao OMNIITa NpaBUJa: IPBo, a je pe/loBHO, CBY/ia U CBaKaja
6poj camoy6ucTaBa y rpaZjoBuMa (JBa [0 Tpu NyTa) Behu Hero Ha ceJsy, U APyro, Aa je
caMoy6UCTBO Yy BehUM IrpaZjoBUMa MHOT06pojHUje Heroy MatbuM. Y beorpaay nak o 1806.
20 1900.rogune cpauyyHaTto Ha 100.000 ctaHoBHUKaA (jep ux je Beorpaj cTBapHO Tajja ©UMao
camo 59750-65598) 6usio 64 18 camoy6u1ia, ay ocTasoj npejKyMaHoBCcKOj CpOUju 32 UCTH
nepuoJ, BpeMeHa ¥ Ha UCTH 6pOj CTHOBHUILITBA U3HOCUJIO je cBera 4 camoy6ulie. O rojuHe
1919. 10 1928.y Beorpaay je nak Ha 100.000 cTaHoBHUIITBA aAaso o4 30-33 camoyobure”.
JueBHu nuct [lonumuka. (1929). ,CBake roavHe y6uja ce cBe Bulle byAu y beorpaay”,
cy6oTa 13.4.1929,, 6p. 7526, ronuna XXVI, cTp. 7.
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y 06/1aCTH KpUMHHAJIHE OJUTHKe. MehyTUM, cBU HaBe/leHH IpUMepH, Kao
npuUMepeHe, JOCTYIHE WUJIyCTpalidje HeNperyieJHOT MITHBA 00jaB/beHUX
pe3yJsiTaTa TEOPHUjCKUX U eMIHUPHjCKUX UCTPAKMBakha y KPUMHHOJIOTHjH,
WIaK He HarJalllaBajy jaB/bakbe MaMeTHOr I'pajia, Kao KOHIENTa Jpyradvjer
KBaJIUTETA KUBOTA, y CaJalllboCcTH U y 6yayhHocTu. Teme obyxBaheHe
NPUCTYNOM KPUMHHOJIOLIKE PETPO NMepCleKTUBe He 3Haue Jla HOBOHAcTaJIa
Tpakerba KBaJIUTETHOT OUTHCakha JbYyACKUX 61ha y rpaZiIcKUM arjioMeparnyjaMa
He 6yay BUAJbMBaA Beh caja.

Y npyrojaekanu21.Bekay auTepaTypUu U3 06J1aCTH APYUITBEHO-XyMAaHUCTUUYKHUX
HayKa, Kao M TeXHUYKO-TEeXHOJIOIKHUX HayKa HaBO/IM Ce /1A je YaK ABajeceTak
roJMHa yHa3a/i KOHIeNT MaMeTHOr I'paJa Hallao CBOje 3Ha4ajHO MeCTO Y
pacnpaBaMa Ha NOMEHYTHM Hay4YHUM NO/bUMA, IpU UeMy je ofpebheH u Kao
MehyHapoAHO OpHjeHTHCcaHU TpaBal MPOMeHe HAYMHA XXUBOTA y rpaJloBUMa
(Albino, Berardi, Dangelico, 2015: 3).

[IpyHLMOU JleJlakba U JIOHOLIeHka OAJIYKa Ha HUBOY T'PajiCKOT KHUBJbeHa
3axTeBajy IpOMeHe y CBETCKMM OKBUpPHUMa. [locToju TBpAHKa [ja eBpOIICKU
rpajioBU HUCY Y JJOBOJbHO] MepU OAPKUBU, UHKJIY3UBHU UJIHU NPOJYKTUBHU
3amnoTpebe Jby AU MOZlepHOT 106a. PHHAHCHUjCKE KPU3€e UJIM FPeLlKe y HOJTUTHULLU
JIOHOIlIeha 0/1JIyKa y MHOI'UM 06J1acTHMa XKHUBOTa Tpeba Aia yye rpahaHe Tome
KaKo Jla OCMKCJIe HOB€e IPUHIUIIE )KUBJ/bekha.?

Y cBojoj kmwusu The Death and Life of Great American Cities ayTopka llejH llejko6c
(Jane Jacobs), kao jegHa o1 HajuyBeHHUjUX PUI030KHEA YPOAHOT KUBOTA
JlaHalllkbHUIle, Hanucasa je: ,['paZiloBU UMajy CIOCOOHOCT Jja Ipy ke 110 HeLITO
CBMMa, je[]MHO U CaMO OHJia KaJia Cy CTBOpeHHU oJ, cTpaHe cBux” (Eggers, Gu-
szcza, Green, 2017).

C npyre cTpaHe, nojcehame Ha peTpo KPUMHUHOJIOLIKe Hauce Bpaha naxmwy
KPUMUHOJIOTA Ha CAaBpeMEeHOCT YIIPaBo KJAaCUYHUX TeMa, Kao U onakama
HacTaJla U3 BbUXOBOTI TEOPUjCKOT U eMIIMPUjCKOT U3y4daBamwa, [a je UCTOpHja
JbYJICKe LIMBUJIM3alHje, Kako uctudye Mopuc (Morris, 1971: i), ,BeJITUKUM
JleJIoM NpolemhrUBamkbe YoBeUUjer Halopa /ia 0cj10604u cebe oJ, orpaHuuema
HaMeTHYTUX lbeTOBOM IIPUPOHOM OKOJIMHOM; HE CaMo Jja OH ca/ia IPaKTUYHO
MO3Ke /1a )KMBHU U paJiy MOJ, CBUM MOTyYh UM KJIMMaTCKUM yCJI0BUMa, Beh Moxe Jja
HAaCcTaHU OTpOMHe yp6aHe arsioMepalyje Koje, 6yayhu 1a He Mory Jia noJpxe
caMe cebe, MOT'y ONCTajaTH Y CMUCJY UH[€HHUO3He TEeXHOJIOTHje U epUKACHOT
TpaHcnopTa“. MehyTuM, oOHO IITO ce U3POAUJIO KAo NOCAe1La, fa/be CMaTpa
Mopuc, jecTe fja je YOBEK CTBOPHO CBOje HOBO OKPY2KeHe Koje, 3a Y3BpaT, N0YUbe

3 Smart Cities Citizen Innovation in Smart Cities Baseline Study. [Ipey3eTo 18. 1. 2018.
http://urbact.eu/sites/default/files/import/Projects/SMART_CITIES/documents_media/
SmartCities_BaselineStudy_01.pdf
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Jla ICII0JbaBa CBOja COTNICTBEHA OTPAaHUY€eha y OJJHOCY Ha YOBeKa. Bestmku rpan
WM npezarpabhe Moxke NOCTaBUTH OTpaHUYEHA HA JbYJCKY aKTUBHOCT KOja,
MaKo NOTHYE U3 CACBUM JIpyTradujer CMUCJIA, HUje HULITA Makbe pPeasTHa 0/ OHe
MOCTaBJ/beHe y NMPOIIJIOCTH, ¥ OJJHOCY Ha MJIAHUHE U PeKe, NYCTUIbE U OKeaHe.
[Ipu3Hame nocTojakba pa3HOJMKOCTH U3Mely ypOaHOr U pypasIHOT HAaYWHA
»KUBOTA jeCTe yBaXKaBakhe OCHOBHe acoliyjaldje usamMehy o6pasana nonamatmwa
Y KapaKTePUCTHUKA JIOKAJIHE 3ajeIHUIIE.

JlebuHunMje MaMeHTHOr rpajia cy MHOro6pojHe. [IppuMepu pasU4UTOT
KOHIENITYyaJIHOT NPUCTYINa JOBOJie [0 3aMeHe pedd namemaH pedrma
UHMeUu2eHMaH WJIv du2umaJ/aH, TaKo Jja ce THMe YKa3yje Ha HEKOH3UCTEHTHOCT
HasuBa. [I[pBO6GUTHO, IeBeIeCTUX I'OJIMHA IPOILJIOr BeKa, ynoTpeba Ha3uBa
NaMeTHH I'paj MoJipa3yMeBaJia je yrpajimy HHPOPMAIHOHUX TEXHOJIOTHjA ¥
rpajicky cpesuny. MehyTum, nokasaJo ce /ia je To CyBuIle yCKO ofipeheme.
CMmucao feduHHULIMje NaMeTHOT I'Pa/ia je y HAYHMHY KaKO Ce yIpaBJsba rpasioM, C
HarJIaCKOM Ha yJIOTY Py LITBEHOT KalKTaJia u 0JlHOCa Mehy JbyjuMa y yp6aHOM
pa3Bojy (Albino, Berardi, Dangelico, 2015: 4).

2.Yp6aHa KpUMHUHOJIOTHja Kao Jeo yp6aHe COLHOJI0THje

Op camux noyeTaka pasBoja KpuMuHoJioryje kao caMmocTaJiHe HayKe U3/Bajajy
ce |pylITBEHO-IPOCTOPHE aHaJIu3e KPUMUHAJINTETA, U3 NIPBe NoJIoBUHe 19.
BeKa, C TUM ULITO ce 3a NoTpebe caBpeMeHUX KPUMHUHOJIOWKUX 06jallberha
06MYHO pa3MaTpajy paZoBu U3 lepruoja u3Mehy AiBa CBeTCKa paTa, Ipu 4yeMy
ce He 3aHeMapyje JollpyuHOC YMKallKe IKOJIe Y COLLMO0JIOT UjH.

M3yyaBake MpPOCTOpPHEe AUCTPUOYIUje KPUMUHAJUTETa YHyTap rpajoBa
JI0BeJIO je 0 OCMHLI/baBaka II0jMa AeJIMHKBEeHTHOT N0 pyYja, IUTO peACcTaB/ba
NpUpPOAHY 06J1aCT KOja MOCTOjU y I'paAy, IONYyT reTa Ha IpUMeD, Koja HacTaje y
npotecy ypbaHusaliyje U pa3Boja U 3HayajHa je 1o CBOjUM KapaKTePUCTUUHUM
o6pacuyMMa aHTHUCOLMjaJHOT NOHAlllakha. YHYTap rpaHulla AeJUHKBEHTHOT
nozpydyja, AeJJMHKBEHTHO WJIM KPUMHWHAJIHO MOHAlllakbe je HEelITO LITO Ce
o4YeKyje, MONyT MpaBuja, Mehy veHuM cTaHOBHULMMA. To yTU4e Ha pa3Boj
HelnpujaTes/bCKOT CTaBa KOJ, COLUjaJIHUX CJAYKOU U KOJ| MOJIMLHje, 1A Ce CTora
dbopMupa HeKkU O0GJHK KYJTYpPHE eHKJaBe Koja oAyZapa oJ, ocTaTKa rpaja.
®opmasiHe 0cOOMHe [eJIMHKBEHTHOT NOZpyYja 0OOUYHO Ce UCN0J/baBajy Kao:
bU3MYKO U30navYee, IPeHaCe/beHOCT, MOOGUIHOCT CTAHOBHUIITBA, YTJIaBHOM
npeMa UHAYCTPHUjCKUM M TProBaykuM 30HaMa. C jpyre cTpaHe, cojijaiHe
KapaKTEepUCTHKe ce HajBULIE OTJeajy V jeJHOM MaJsioM 6pojy HedopMaTHUX
CJ1y>0U colMjaIHe KOHTpPOJIe, yCe i yera oncTajy HopMe noHallawa npuxBahene
o/ cTpaHe muper ApymTea (Morris, 1971: 19).
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KoHIenT [e/JMHKBEHTHOr MOJpydYja MOTHYE HENOCPeJHO M3 KOHIENTa
NpUpoJiHe 06JIACTH Y €KOJIOLIKOj TEOPHjH, a eMUTET ,JIeJIMHKBEHTAaH" 0JTHOCU
ce Ha IOMMHAaHTHU o0pa3al] MoHallaka MCKa3aH o/ CTpaHe BEJUKOT 6poja
CTaHOBHUKA Te 06JIACTH.

XyMaHa UJIM COolLiMjaJiHa eKOJIOTHja ce caryiejlaBa Kpo3 U3y4daBake NPOCTOPHUX
Y BpeMeHCKUX peJsaluja uaMeby sbyckux 6uha Ha Koje yTUYY CeJIeKTUBHE,
NPEeHOCHBE U NpUJIaro/jbuBe cHare okosinHe (Bottoms, 2007: 530). TepMmunH
XyMaHe eKoJIOTHje aHaJIOTHO je mpey3eT U3 60TaHUKe, Kao CyO6AUCLUIIINHE
eKoJiorvje 6ubaka (Bottoms, 2007: 531).* Be3 063upa Ha paHe pajoBe U3
Jipyre noJjioBuHe 19. Beka, Koju yKa3yjy Ha OJJHOC OKOJIMHE U JIeJJMHKBEHTHOT
MoHallamwa, Tpeba HAaIJIaCUTH /ia je pa3Boj MOJiepHe KPUMHHOJIOTHje OKOJIMHE,
OJJHOCHO HMHTepec 3a HM3yyaBakbe OJHOcCa M3Mehy 3JI04MHa U OKpYyKeka
nmodeo Aa ce yBehaBa cBe Bullle 04YeB 0/ cefjaMieceTux roauna 20. Beka a0
JlaHac. 3BaHWYHe CTaTUCTHUKeE Cy TaJla yKa3uBaJie Ha HarJo nopehamwe o6uMa
KPUMHUHAJIMTETA, U TO IOCEOHO 0/ CTPaHe HENPHjaTe/bCKU HACTPOjEHUX MIaJIUX
ocoba MYILIKOT 10Jia Koje Cy *KHBeJle y HeboJeprMa YHy Tap I'paiCKUX 06J1aCTH.
HcToBpeMeHo, HapacJio je He3aJ0BO/bCTBO Mehy HAyYHHULIMMA U OJTUTHYApHUMa
M3a3BaHO Tpa)kKeweM y3poKa 3JI04MHA YHYTap MnojejuHLa, a peMUHUCTUYKHU
MOKPET OKPEHY T NUTalkbUMa BUKTUMHU3AIHje MPUBIUKUIO Ce HOBOPA3BHUjeHOM
JieBoM peasin3my (Jones, 2008: 102).

I'pabaHcko ApyMITBO, y CBOjOj 0CHOBH, TOZpa3yMeBa: Py UITBEHO AaHTAXKOBAbE;
MOJIMTUYKY jeJTHAKOCT; COJIMAAPHOCT, OBEePEhe U TOJIEPAHIIU]y; CHaXKaH
JPYIITBEHU XXUBOT. Y TOM CMHUCJY, cieiehu oBe ocCHOBHe nocTaBKe, [laTHaM
(Putnam) je ogpenuo 3Hauewe Ujeje coyujasHe 6UTHOCTH: ,C 063UpPOM Ha
TO J1a pu3u4YKa 6UTHOCT ynyhyje Ha ¢pu3UUKe 06jeKTe, a JbyICKAa GUTHOCT Ha
OHO LITO NMojeJjUHAL, Moce/yje, ApylITBeHa OUTHOCT ynyhyje Ha Be3e usaMehy
nojeJuHAlLA - [PYIITBEHY MpPEXY ¥ Ha HOPME Y3ajaMHOCTH U IOBEPEHA KOje U3
Tora npousu/ase. Y ToM CMHUCJY, APYLITBEHA GUTHOCT je 6JIMCKO oBe3aHa ca
OHMM LITO HEKU Ha3WBajy ‘TpahaHcka cHara'. Pas/iika je y ToMe LITO JpyIITBEHA

4 EkoJiordjaje TepMHUH U3 06J1aCTHU GUOJIOTHje U IPBU Ny T ra je ynotpe6uo 1878. rogune
HeMauku 6uoior U ¢unozod EpHect Xeken (Ersnt Haeckel, 1878). lanay Bapmunr (Eugenius
Warming, 1895) oBaj TeEpMUH je UNlak NPUGJUKUO MHOTO BUILIE APYIITBEHUM HayKaMma
y cBOjoj kwu3H ,JpywrTBo 6ubaka“ (Plant Communities, 1895), Tako ITO je CKPEHYO
Nakiby Ha YHHeHUIY Ja pa3/IMunTe BpCcTe GU/baKa Texe Aa pacTy 3ajefHO U, CIMYHO
JbYJICKUM APYLITBUMA, UMajy BpeMeHCKH NoYeTakK, ICKyCTBeHe IpOMeHe U KOHaYHO CTYNajy
y mepuo/| Npomnajiamwa, Npu 4eMy ce MOCTeNeHO CMewyjy APYyTruM 6u/bKaMa. YIpaBo je y
TOMe Taj 06JIMK UCII0/baBaka JHWHAMUYHOT aclleKTa eKOoJIOTHje, IITO ra je Mo /ja HajBUIle
Y NPUGINKUIO 0JbY corposoruje. Tako cy conuosiosy, y kacHUjuM rogquHama 20. Beka,
€KO0JIOTH]y YBPCTUJIM Y CTY/IMj€e O COL{UjaJIHOM Pa3BOjy UJIM €BOJIY M) JbYJICKUX MHCTUTY L[ Hja
Y LIAPOKO UHKOPIOPHUPAJH Taj KOHLENT U3 JJoMeHa NPUPOJHUX Y JJIOMeH JpyLUITBEHUX
Hayka (Morris, 1971: 3).
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6UTHOCT o6paha makky Ha YMEHUILY /A je ApYyIITBeHAa MOh HajcHaXKHUja
Ka/la je yTUCHYTay MPEXY CBECTH Y3ajaMHUX JIPYIITBEHUX oZiHOCa. [[py I TBO,
CacTaBJ/bEHO 0/ YECTUTHUTX, aJIM U30JI0BAHUX INOjeIUHALIA HUje HEOIIXOJHO
6oraTto ApyurrBeHoMm 6uTHomhy” (Putnam, 2007). To 3Hauu Ja HHTepaKIHja
omoryhaBa fa seyau usrpabyjy ApylITBeHe 3aje/JHUIE, 1A Ce IPeAajy jeHU
JipyruMa 4 Jla caMu ,Clajajy ApyUTBeHH ckJjon“. CBeCT 0 NMpUNaJamby
HEeINoCPeJHOM UCKYCTBY O APYIITBEHOj YMPEXKEHOCTH MOXKeE JJOHETH JbyIMa
6pojHa npeumyhcTBa.

CyIITUHCKY, M/leja 0 COI[MjaJIHOj GUTHOCTH MOKe UMaTH QYHKIIHU]Y , APy LI TBEHOT
Jienka“ Koju OCHaXyje MHTerpalujy u Koxesujy Mehy /byIUMa, C je/lHE CTPaHe,
aJu U o6e36ebhyje ,KoHIeNnTyasHO opyhe Koje KpeaTopu MOJIUTHUKE MOTY
Pa3BUTH NPUJIHKOM IPOMOBHCaa CHAXXHUX JipyuiTaBa“ (Crawford, 2007: 885).

Wnak, y MHOIMM [TOJIUTUYKUM Jle6baTaMa U3HETH Cy carJlaCHU CTaBOBU O TOMe /ia
je JaH4YaHU C0j U3Mehy ApYyLITBeHEe GUTHOCTHU U EKOHOMCKE U JbYJICKE OUTHOCTH
4yecTo Hepa3BUjeH. U3BopU ApyLITBEHE GUTHOCTHU Cy HEZJOBOJbHO Pa3JIMKOBAHU
0/ [06POGUTH UJIU IOBOJbHUX OKOJIHOCTH KOje U3 bera npouctekny. Kao mro
HeKU KpUMHUHOJ103U npuMehyjy: ,KoOHIeHTPUCaHOCT MHOTOCTPYKUX 06JIMKa
OHOTa IITO NMpeACTaB/ba MaHE TEXKHU J1a YMatbH M0/le/beHA OUeKUBatha 3a Boherwe
KOJIEKTUBHE aKI[Hje, IOTOTOBY OHe Koja ce ogHocH Ha Jeny” (Crawford, 2007:
885).

Yp6aHu3am, Kao Hau4MH KHUBOTA, He 06yxBaTay TOj MepU M Tamka Koja ce 0JHoCce
Ha yHyTpallwy AudepeHMjaldjy rpaZoBa, Beh Bule Ha GopMy APYLITBEHE
ersyucTeHluje yHyTap wux. Enuret ,ypban“ys pey,cBeT" He 04HOCH Ce je JUHO
Ha NpOMOPIHjy YKYITHOT CTAHOBHHULITBA KOje )XUBU y rpajoBumMa. Coluosio3u
cMaTpajy Aa cy ,yTUILAju Koje rpaZloBU Bplle HA APYIITBEHHU )XUBOT YOBEKa
BehH o1 OHOra Ha LITa MPOLleHAT CTAHOBHULITBA Y TpaZoBruMa ynyhyje; jep,
rpaji HUje caMo MeCTO CTaHOBaka U pasia MOJIepHOT YoBeKa, Beh 1 okpeTayku
LeHTap CBEKOJUKOI eKOHOMCKOT, IOJTUTUUKOr U KYJTYPHOT *KHUBOTA, KOjH je
HajyAa/beHUje 3aje/HULE CBeTa CTaBUO y chepy CBOT JieJl0Bakba U CjeJUHUO
pa3/iMuuTa NMoJpyyja, HAPOJe U AeJAaTHOCTH Y cBojeBpCcHU kKocMoc” (Wirth,
1938: 2).

JenHO oy MPBUX JeTa/bHUX NMOpPeherha Ce0CKOr U I'PaJiCKOT CTAHOBHUIITBA
HauyuHuo je M6H XanayH (Ibn Khaldun) y 14. Beky. OBaj 4yyBeHU apancku
vcToprYap ynopehusao je »KMBOT y rpajly ca »KHUBOTOM HOMAa/[CKUX IIJIeMeHa.
TBpAHO je fa HOMa/ie OJIJIMKYje JIeNo NMOoHalllakhe, MOIITEemhEe U XPabpocT, 10K
Cy 3J10, KOPYIILIHja, Ia)KU U KYKaBUUJIYK palllUpeHH y TPaJly, a UCTO TAKO I'paf,
NpPOY3POKYje TPy/betbe, OHECTIOCOO/baBa MHUIIMjATUBY U YHHHU Jbyie OTYHEeHUM
u caabum (Clinard, 1968: 98). OBakBa M0JIApU30BAHOCT [VIEJAULITA O YTULA]Y
rpajioBa Ha KBaJIMTET APYLITBEHOT )KUBOTA 3a/ipKaHa je fio 18. Beka, y BpeMe
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HacTaHKa BeJMKHX YpOaHUX arjioMepaluja, aji ce TaKBa CXBaTamwa, CKOPO
HCTOM jauMHOM apTyMeHTalHja, IPOTEeXKY CBe /10 JaHAIlbUX JaHa.’

Y HanurcMa Koju ce 6aBe aHAJIU30M POMEHe Py PaJIHOT Y Yp6aHU HAYKH KHUBOTQ,
Hajyewhe ce ncTUYe puMep BpuTaHuje, Kao pBe 3eMJbe Koja je 6u./1a 3axBaheHa
MpoIecoM HUHAYCTpPHjaJn3alldje, 1a Ce BeoMa paHO U3 pypaJiHe pa3BUJa y
yp6any cpeauny. l'ogune 1800. ucnog 20% 6pUTaHCKOT CTAHOBHUIITBA )KUBEJIO
je y MatbuM usn Behum rpagosuma c Buuie ox 10.000 craHoBHUKa. Te ucrte
roavHe y JIOH/I0HY je xKHBeJso 0OKO 1,1 MUJIMOH CTaHOBHUKA, a Beh Ha MO4YeTKY
20. Beka Taj 6poj je HapacTao Ha ceJjlaM MUJIMOHa. Gidens npaBu mapaJesny ca
cutyauujom y CA/Jl, y uctom nepuopy, na npumehyje na je CAJZ] Taga BehuHom
6uJa pypaJsiHa 3eMJba, y nopehemwy ca Bogehum eBporckuM 3eM/baMa Tora
BpeMeHa. U3mehy 1800. u 1900. roaguHe 6poj cTaHOBHUKA lbyjopka nomneo
ce, ca 60.000 yak Ha 4,8 musnoHa. Cam npolec WIMpewa rpajoBa NoBesyje
ce ca nopacToM 6poja CTAaHOBHUKA ycJieJ, IPUPOAHOT NpUpallTaja, aJyd U ca
MUTPALMjOM CTAHOBHHUIITBA U3 CeJia U MahbUX I'PAI0Ba, KA0 U U3 CUPOMAIIHUX
Yy eKOHOMCKH 6oraTuje Jijp>KaBe, OJHOCHO pervuoHe. YHyTpalllltbe MUTpalyje
Ha peJslalldjy cesio-Trpaj, NOroTOBYy Cy KapakTepucTtudHe 3a EBpony. Ceocko
CTAHOBHUILITBO Jl0Ce/baBajlo ce/foce/baBa Cce y rpajJjoBe PeBacXoAHO 3aTO
IITO je MOryhHOCT 3amocjema y pypaJHUM o6JacTUMa Matba, aJld U 360r
OYMIJIeJHUX NPEeJJHOCTU PaZioBa, Y KojuMa Cy yJule ,[0IJ04aHe 3J1aToM",
jep je y ’bMMa CKOHIleHTpHUCaHa GUHAHCHjCKA U UHAYCcTpHjcka moh (Gidens,
2005: 585).

Crora je 6110 BaXKHO YKPAaTKO yKa3aTH Ha IOYETKe Yuemha XyMaHe eKoJIoTruje
Yy KPpUMUHOJIOTHjU, MAKO OHH JaTUpajy jow u3 19. Beka, na ynotpeba TepMrUHa
MOJIepHM3aM XyMaHe eKO0JIOTHje 3aiCTa 0CJMKaBa aKTYeJTHOCT Beh U3pakeHux
MHUIL/beHA Be3aHUX 3a U3yUYaBake 0JJHOCA Cpe/iMHe U TOHAIllawka JbyAH, 611
OHa [103BOJbEeHA UJIU He.

Y nepuoay usmehy nBajgecetTux v yetpjecetux roarHa 20. Beka, y CA/l, jesaH
6poj KpUMHHOJIOTA NIPeJICTaB/bao je Y CBOjUM paJloBHMa H/ieje Koje cy buJie
OCHOB TEOPUjCKOT U EMITUPUjCKOT UCTPAXKMBakba y OKBUPY YpbaHe COLMO0I0T Hje.
Yukalluka 1IKoJIa, HacTaJla Kao pe3yJiTaT pa3Boja OBUX HJeja, UMa JiBa CBOja
KOHIIENTA: jeJlaH je eKOJIOMKH MPUCTYMN YPOaHOj aHAJIHU3H, KOjU je 0CMHUCJIHO
Po6epT [Tapk (Robert Park), a ipyru yp6aHru3am Kao Ha4MH )KUBOTA NpeACTaBUO
je BupT (Gidens, 2005: 585). [lapkoB pa/i je UMao Henocpe/laH yTHIIAj HA BEJTUKH
6poj aMepUYKHUX COLLMO0JIOTa, KAao U Ha TEOPH]Y Kojy je ocmucano Knudops o

5 Heku ayTopu Cy MULI/beA [1A CY I'PA0BH OJIMUEHE ,BPJIMHE Y/bYJHOCTH", JUHAMUYHOCTH
U KYJITypHOT cTBapaJsautsa. [lo buMa, rpaZioBY py»Kajy Hajsehe MoryhHOCTH 3a NpUBpEeHU
U KYJITYPHHU Pa3Boj, Kao U 3a y06aH U 3a/10B0/baBajyhu ®KUBOT. Ipyru onucyjy rpaj Kao
3a/IMMJbEHH [1aKA0, Y KOjeM Ce TUCKA]y arpeCMBHE U HENOBEPJbUBE FOMUJIE JbYJH, U Y KOjeM
[BeTa KpUMUHAJ, Hacu/be U nokBapeHocT (Gidens, 2005: 585).
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(Clifford Shaw) u npegcTtaBuo y kibu3su ,JesnHkBeHTHe obaactu” (Clifford
Shaw, Delinquency Areas) (Morris, 1971: 3). [IpeactaBHunyM YuKalike mKoJe
Cy TeXUJU Aa objacHe ogHOC u3Melhy ekosioruje U KpuMUHaauTeTa y Yukary.
['paj cy mocmaTpasy Kao »KUBY, pacTyhy, opraHcKy LieJIMHY, a pa3JIMYUTe
06JIacTH y rpajAy Kao CpejAcTBa 3a OCTBapere pasjMYUTUX (yHKIHja.
Ctyauje o pa3iM4uTHUM o6siacTuMa YuKara, y KojuMa ce jaB/bajia BUCOKA
cTomna KpUMMMHAJUTETA U Jpyrux GOopMHU JileBHjaHTHOT NMOHallamwka, yKa3saJja
je UcTpa)kuBauuMa Ha TO Jja je YaK U CBeT JeBUjaHTHOCTU OKapaKTepucaH
pas/IMYUMTUM COLMjaJIHUM yJoraMa, Koje cy ofpeheHe u ctpatuduinupaHe
NpaBUJIMMA KOja Cy HAMETHY Ta.

[lapk je momao of pa3mMaTpama COLMjaJJHUX IPOMEHa U lbeHUX NocJeauna
Ha Jj0ce/beHO CTaHOBHUIITBO. O 1e3jeceTHX roguHa 19. Beka UMUTPaHTHU
13 yuTaBe EBpore nmovyesy cy Jla Hace/baBajy obJsiacTu cpeamer 3anaga CA/.
Bps3uHa ¥ jaunHa couMjaJHUX IpOMeHa U JjpaMaTH4He Tellkohe Be3aHe 3a
jaBJbame KyJTYpPHOT KOHQJIUKTA 6UJIe CY APYLUITBEHE YU IbEHHUIIE KOje je 6UJI0
TeIlKO He NPUMETUTH, a KOje Cy UMaJie yTULAj HA KacHUje GopMy/Hcame
conuoJIoIKUX TeopHuja (Morris, 1971: 3).,[lpupogHa 06J1acT je CpK MouMarba
rpajay I[lapkoBuM pagoBuMa. OBy 06J1acT yMHe 6J10KOBU 3rpajia, HEMUHOBHE
cy63ajeHuIlEe, OJlaKJe Ce Y3AUKY rpynucaHe yp6aHe o6sactu. U3 oBako
dbopMyiMcaHe H/ieje eKOJIOLIKOT TPUCTY A MOKe Ce 3aKJbYUUTH Jla Cy IPUPOJIHE
006J1aCTH POU3BO/IU CHJIa KOje HelIPEeKUJHO JleJ1ajy TaKo Jla 0OCTBapyjy CBOj
yTHULAj Ha yoOUYajeHy AUCTPUOYIIMjy CTAHOBHUIUTBA U QYHKLIMOHUIIY YHY Tap
yp6aHor KoMmmiekca. [IpuposHe 06/1acTH HOCe Taj EMUTET 3aTO IITO HUCY
HCIIJIaHUPaHe U 3aTO LITO [T0peJlaK KOju ce BUJ W HUje pe3y/TaT HeKOr IM3ajHa,
Beh npe MaHudecTalMja TeHIeHIIHja Koje Cy CBOjCTBeHe YpOaHOoj CUTYyaIUjH;
TeH/IeHI[1je KOje U3UCKYjy Jia 6yAy KOHTPOJIMCAaHe U KopuroBaHe (Smith, 1975:
8).

['pajZicke KapaKTepHUCTHKe, COLlUjaIHe TPOMeHe U pacrnopeheHOCT /byau U
IbUXOBHUX MOCTYyIaKa NpeAcTaBHUNM YHKallKe MIKOJIe TOCMaTpasu Cy Kpo3
NpU3My KOHIIEHTPUYHOT Kpyra. Teopuja KOHIEHTPUYIHOT KPyTa JeJiy rpaj Ha
net 30Ha. LlenTap rpazaje 3oHa 1 uJv LeHTpaJsiHa NOC/I0BHA 06.1acT. OBy 06.J1aCT
KapakKTepHulile jjaka MaHy$aKTypa, CHTHA TProBUHA U KOMepIiyjaiHa 3a6aBa.
30Ha 2, K0ja OKpY»Kyje LleHTpaJIHy [0CJ0BHY 06J1aCT, jecTe 30Ha TPAH3UTA
0/, MecTa cTaHOBaka 0 nocJa. OBaj Aeo rpaja je nomnyJjaapaH Mehy /byauma
KOjUu Ha JieraJlaH HayuH 3apabyjy cBoj HOBAlLl U KOju KUBe y BeoMa CKYIUM,
JIYKCY3HHM CTaHOBUMaA. 30Ha 3 je obsiacT Kyha y KojuMa XHUBU paJiHUYKa
KJIaca U Koja je y Mam0j MepH ‘UCKBapeHa’ Hero 30Ha TPaH3UTAa, a HaceJbeHa je
y BEJINKOj MepH ,paIHUIIMMA YHjU EKOHOMCKH CTaTyc oMoryhaBa Jja npuyuire
MHOTe yJJOOHOCTH, YaK U HEKU 00JIMK JIYKCY3a KOju rpaji uMa Jja nonyau“ (Reid,
2003: 121). 30Ha 4, obs1acT cpeAber cJoja rpaJCcKUX CTAHOBHUKA, LIUPOKO je
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Hace/beHa TPo¢deCcHOHAIIMMA, CBEITEHUI[MMA, BJACHUIIMMA MaJIuX npeayseha,
MeHanepuMa. Ha cnosbHOj MBUIM Tpajia je 30Ha 5 Wiy 06J1acT HeCTaJIHOT
cTaHOoBHULITBA. OBa 30Ha 06yXBaTa caTeJUTCKe IpaJloBe U npearpaha. MHoru
0/l ’beHUX CTAHOBHHUKA HAMYIITAajy 06J1aCT TOKOM JlaHa U 0O/iJla3e y rpaj 360r
nocJa.

[Ipema Mulnbewy Koje 3acTtyna Ilapk, K/bydHa 06J1acT 3a objallilbere
KpUMHUHAJIMTETa/AeJIMHKBEHIHje je 30Ha 2, 0JTHOCHO 30HA TpaH3uTa. 360r
IpeMellTamka [10CJA0Ba Y 0BY 30HY, OHA [10CTaje HeNoKe/bHO MeCTO 3a XKHUBOT.
CraHoBame ce MOropuiaBa, JerUTUMaH HAuYWH XUBOTA Y TOj 06JIaCTH ce
Mema. /by iU Koju cy TO MOIJIM ce6U Jla MPUYLITE Ce HCesbaBajy U He MOCTOjU
HamnpeJlaK y mo6oJbllIakby CTaHOBAaMWa y TOj 06J1acTH 6€3 Jip>KaBHe HOBYaHe
nomohu. [lonynanuja y rpailoBUHa je pacJiojeHa 10 eKOHOMCKOM CTaTyCy
Y 110 3aHUMambHuMa Koje o6aBsba. Ocobe ca HUCKUM NpUMabHUMa, Hajuenthe
HeKBaJIUPUKOBAHU paJHULY, )KMBE ¥ 30HU 2, 11a YeCTO TO JOBOJU /10 pacHe U
eTHUYKe cerperanuje. OBy 30Hy KapaKTepUlly: CTOBApULITA, 3aJaraoHULLe,
jedpTHHA M030pHULITA, pECTOPAHH, KA0 M NOTNYHU CJIOM Y IPUMEHHU YOOUYajeHUX
WHCTUTYLMOHAJHUX MeToJa colujajHe KOHTpoJse. CTora, UCTpa)KUuBadu
Cy W3HeJM XUNoTe3y Aa he 3/7104MH, NOPOK, Kao U ocTaJle BpCTe JeBUjaliuje
HAaCTaBUTH Jia Ce jaB/bajy y TAKBUM COLUjaJIHO 1€30pTaHU30BaHUM OKPYKebUMa
(Reid, 2003: 121).

Kaudopn P. 1llo u Xenpu /I. Mekej (Henry D. McKay), npruMapHHU UCTpa*kuBa4vu
y KOHLEINTY eKOJIOLUIKe TeOPHje, TBPAUJIU CYy Jla TOCTOjH MOBE3aHOCT U3Mebhy:
LIKOJICKOT 6ecrocjuyena, Mjaahux NyHOJeTHUX YYUHUJIALA, CMPTHOCTH
Jielie, Ty6epKysio3e, MEHTAaJIHUX TopeMehaja, kKao 1 pyrux ¢pakTopa U HUBOA
JleJIUHKBEHIIMje U KpUMUHauTeTa oJipacaux (Petrovié, Gorazd, 2008: 120).

HcTaksau cy fa ,He IOCTOjU HU jeJHA jeJUHA UHCTAHLA ¥ KOjOj HE IIOCTOjU
npenJuTame U3Mehy OBUX esieMeHaTa... Ha 0CHOBY Npe3eHTOBaHUX UMHEHULA,
jacHo je 1a neJMHKBeHIMja HUje u3oJyioBaH peHomeH" (Reid, 2003: 121).

W3 1u3BeCHUX KPUTUYKHUX CTABOBA HAa OBA 00jallllbeba UITaK jaCHO MPOU3HUIa3U
Ja lllo v Mekej HMCY TBPAUJIY [ja 30HA 2 IPOY3POKYje 3/1041H, Beh cy yno3opuiu
Jla 0JJHOC Y3pOK-Tocjeulia He Tpeba MPeTHOCTABUTU caMoO 360T BUCOKe
KopeJsanuje uamehy noctojehux Bapujabsiu. bes 063upa Ha TO LITO 30HA 2 MOXKe
npyuByhU WM YaK OKyTI/bAaTH KPUMUHAJILE, cylefiehe 06jallibehe BUCOKE CTOIEe
KpHMMHUHAJHUTETa MOKe OUTH I0OBE3aHO Ca MakbUM YYMHKOM pajia NpunaHuKa
dopmMasiHe ApyUITBEHE KOHTpoJe. MoX/ia je moJIMIMja Ta Koja he MopaTH zaa
06aBu MHOTO Behu 6poj xanewma y 30HU 2 HEr0 Yy HEKUM JIpYyTUM 30HaMa.
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3. CaBpeMeHU KOHTEKCT - IpeBeHIuja
KpMMUHAJIUTETa y rpajgy/naMeHTOM rpaay

Pa3Boj cTaBoBa M cxBaTamwa 0 NPeBEeHIUjU KPUMUHAJANUTETA, UJIU, 10 HEKUM
ayTopuMa, npeBeHTUBHOT MeHTasuTeTa (Crawford, 2007: 870), npoiao je kpo3
MHore ¢a3e, 3a0KpeTe U MHOBallUje ,KOjU Cy 3allo4esiu Jja UCLPTaBajy TepeH,
$oKyc U TexHOJIOTHje Bohera NpeBeHLHje".

Heonxo/Ho je HAarJlacUTH Ja je ojaM ,IpeBeHHja KPpUMHUHAJIMTETA" IUPOKO
kopuuheH KOHIENT ca MPUJIMYHO CJI060HO o/ipeheHrM 3HauehUMa Koja cy y
yHnoTpe6u. 3a HeKe ay TOpe, 0Baj TepMUH yyhyje Ha KOHBEHI[HOHAJIHO IeI0Bahe
KpuBUYHOT npaBocyha. Onet, pyry, kao Jiujk (Dijk) u Bapy (Waard) 3anaxy ce
3a opeheme Koje moMarke /1a Ce y KUKy HHTepecoBaka CTaBe aJITEPHATUBHU
WJIM ITOCEeOHU NpOorpaMu NpeBeHIiMje KpuMUHaauTeTa. CTora, OHU UCTUYY A
je mpeBeHI|Mja KPUMUHAJHUTETA ,,CKYT CBUX JIUYHUX MHUIUjaTHUBA U Ap>KaBHE
noJIMTHKe, y Behoj Mepu Hero peTpubylja KpUBUYHOT NIpaBa, ca LiM/beM
yMamema lITeTe H3a3BaHe pa/iibaMa Koje IpKkaBa MTHKPUMUHHUILE Ka0 KPUBUYIHA
nena“ (Dijk, Waard, 1991: 483). OBuM ofipehewem o6yxBaheHU cy ¥ mporpamMmu
3a yMameme CTpaxa o/ KpUMHUHAJIUTETA, HOLUITO CTPAaX MOXKe OUTH ITIOCMATpaH
Y Kao lITeTa HacTasa ofl KpMMHUHAJIMTeTa; 3aTUM, IporpaMu NoMohu )kpTBama,
360r TOra IITO Ce TO MOXe IT0CMAaTpaTH Kao 06JUK KOHTPOJIE LITETE, Kao U
NpeBeHTHBHA aKTUBHOCT NOJIMIHje, IONY T CTaJIHOT Ha/i30pa U TpeTMaHa uJix
00yKe cajlallbuX/OMBIINX JAeJMHKBeHaTa. U3 oBor ogpehema npeBeHuje
KpPUMHHaJHUTETa U3y3€eTH Cy UCTpara U Boheme KpUBUYHOT NOCTY KA IPOTUB
YYMHUJIALA, KaXKIbaBakbe U U3BpllIemhe KOHBEHIMOHATHUX Ka3HH.

CBeoGyXBaTHOCT 0/ITOBapa HA MHOro6pojHA MUTaka NpeBeHIMje KpUMHHA-
JINTETA UIaK Ce MOPajy OJJTHOCUTH U Ha KapaKTEePUCTUKE HACTAHKA JbYJ[CKUX
Haceo6uHa. Te HaceoGMHE YBEK Cy TeXUJIe TOMe a Gyae o6esbeheHa curyp-
HOCT, 6e36e/JHOCT U A06po6UT rpahaHa, y cMUCIY AU3ajHUpaba U 6JIM3UHE
JIOCTYITHOCTH BOJIe, XpaHe U 33/0B0OJ/baBakby JAPYTUX BUTAJHUX MOTpeba.
CurypHocT U 6e30eJJHOCT yBeK Cy OuJie 3HayajHe CTaBKe, UCTOPHjCKU
nocMaTpaHo, 0/ PaHOT MPEUCTOPHjCKOT f06a U )KKUBoTa y nehnHaMa, ma cBe
Jl0 HACTAHKa Cpe/IlbOBEKOBHUX U MOJIEPHUX rpajioBa. MehyTum, c pa3Bojem
HOBUX TEXHOJIOT'Hja, Hace/ba Cy MOCTAJIa IOTO/HA /1A Ce MY TEM HbUX pePIeKTYjy
HOBe U pacTyhe npeTHe ycMepeHe Ha yHanpehuBamwe U 106pOOGUT KUBOTA
CTAaHOBHHUIITBA.

Te npeTHe jaBuJIe Cy ce ynopeJo ¢ npolecuMa ypbaHu3aiuje u HHAYCTpHja-
JIM3alyje, Kao U My TeM yOp3aHOT HEMJIAHCKOT MU Peha rpajoBa, no/ yTHIajeM
KalnuTa M3Ma, IITO je 3a MOCJe ULy NPOU3BEJIO: IPEeHACe/bEHOCT, 3araheme,
CHpOMaUITBO, 60J1eCT, KpuMUHaAUTeT U aHoMmujy (Wirth, 1938: 2). OBakBoM
ONUCY PUJ0/Iaje CE U TO Jja CY TPaJI0BU MIOCTAJH ,KOHTejHEpU" OECKOHAUYHUX
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Temkoha, c jeiHe cTpaHe, Kao U MeCTa Koje Kpacu BUTAJHOCT, y36yhemwe u
y2KHBakbe Y ) KUBOTY, C ApyTe cTpaHe. [lapadpasupajyhu [llekcnupoBe CTUXOBE,
KanBuHo (Calvino) nure: ,,C rpaZjoBUMa KUCTO je Kao U ca CHOBMMa: CBE LITO Ce
3aMUCJIH, MOKe GUTH 0/iCatbaHO, 11a je YaK U HajHeOUeKUBaHUjU caH pebyc Koju
CKpHBa KeJby, UK 06pHYTO, CTpax. ['paloBH Cy, KA0 U CHOBH, CAYUILEHHU O/
»KeJba M CTPAXOBa, M OH/IA Ka/[a je HUT BhHUX0BOT TOBOPA TajHa, IbMX0Ba IPaBUJIa
ancyp/iHa, lbUX0Ba MePCIEKTUBA IPEBPT/HUBA, U CBE je MPUKPUBaIe HeUer
apyror* (Calvino, 1972).

Teopuja npeBeHIMje KPUMHUHAJIUTETA Kpo3 U3ries okpyxema (Clarke, 1989:
1) 3acHOBaHa je Ha jelHOCTABHOj MU/lejU [ja 3JIOUUH JIeJIOM [TI0THYe U3 PUJIHKA
Koje ce HaJsilaze y GU3UYKOM OKpY»Keky. To BOJIM Ka 3aKJ/bY4KY Aa 61 GHUJI0
Moryhe npoMeHUTH PU3NUKO OKPYKeEHE TAKO /a TIOCTOjU Maka BepoBaTHoha
Jla ce jaBU 3JIOYUH.

[locToje TpHu ofBOjeHa MPUCTYIIA UK TEeOPHUje Koje yaa3e y OCHOBHHA HAa3UB
Teopuje MpeBeHLUje KPpUMHUHAJIUTETA KPO3 U3IJe], OKpyKemwa. [I[ppobuTHa
BapUjaHTa M caM Ha3uB Teopuje Be3yjy ce 3a kpuMuHoJiora C. Pej [ledpuja (C.
Ray Jeffery), koju je 1971. rojriHe 06jaBHO KUTY ¥ KOjOj KDUTHUKY]€E COIUOJIOIIKH
OpHjeHTHCaHe KPUMHHOJIOTE, 3aTO LITO KAa0 Y3POKe 3JI0UMHA MOCMaTpajy
HCKJbYUYHUBO OBe GaKTOpe coljijasiHe NPUPOJe, IPU UeMy 3aHeMapyjy Kako
6MO0JIONIKEe, TAKO U JleTepMHUHAHTE KOje NMOTHU4Yy U3 okKoJiMHe. CTOra, OBaj
KPHMHUHOJIOT HAaBOJU Jja peBeHIlMja Tpeba Ja OyJe ycMepeHa Ha GHOJIOIIKe
dakTope (owrTehewa Mo3ra, Ha IpUMeD), C je/lHe CTPaHe, U Ha OTKJabame
NpUJKKa 3a BplLIeke 3JI04YHHa, C pyre CTPaHe.

JpyrTHy IpUCTYTI OBE TEOPHje jecTe TeopHja ,OpambeHoT NpocTopa“ v Be3yjy ce 3a
Ileju Llejko6c (Jacobs, 1992), koja je ynyhuBasia 0361U/bHE KPUTHUKE NOCTAEPATHOM
yp6aHOM NJIaHUpaky, HaryauaBajyhu beroBy AeCTPyYKTUBHY KOMIIOHEHTY
Yy OJJHOCY Ha NPUPOJHE Npoliece peja YHyTap cyceAcTBa. Unak, kao mbeH
yTeMesbruBayd cMmaTpa ce tbymen (Newman) (Newman 1972: 3), yuja ce Mmucao
pa3BuJIa Ha OCHOBY KPUTHKE CTaBOBa Koje je uckasaJa llejH llejko6c. bymen
je ycneo na uaeHTUOUKYje apXUTEKTOHCKA pellermha Koja 6u o6ecxpabpuia
BpllIEeHEe KPUBUYHUX JleJa, 2 OCHAXKUJIa IPEBEHTHUBHY JIPYIUTBEHY KOHTPOJY.
OTyzaje Teopuja GpameHOr IPOCTOpPaA ,MOJeJ 3 pe3uieHIMjalHy OKOJIUHY KOju
clipeyaBa 3JIOUMH THME IITO cCTBapa GU3UYKHU U3TJIe[, APYIITBEHE CTPYKType
Koja 6paHu camy ce6e” (Newman 1972: 3). tbyMeH je TBpAiMO /1a apXUTEKTOHCKHU
006JIMK MOXe 0CJI060UTH JIATEHTHU CMUCAO0 32 TEPUTOPUjY U 3ajeIHULY MeDy
CTAaHOBHUIIMMA, TAKO /1a OBe KApaKTepPUCTUKE MOCTAHY CACTaBHU J1eJI0BU OHOTA
LITO CTAHOBHUIM NPUCBajajy Kao /eo 0JTOBOPHOCTH 3a OUyBamwe 6e36e4HOT
OKpYy>Kera U 3a J0OPOOHUT XKUBOTA y HeMy. IbyMeH je uaeHTUdUKOBAO
HEKOJIMKO CaCTaBHUX eJieMeHaTa 3a Zj06ap 13ajH OKOJIMHE KOjUM ce oxpabpyje
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Mpea IpyLUITBEHe KOHTPOJIe: TEPUTOPHjaIHOCT, CTAJHO Ha/I3Upatbe, U3TJIe]
Y okoJiHa. CYyIITUHCKY, TEPUTOPUjAJIHOCT 3aXTeBa GU3UUKH IPOCTOP KOjU
paszBaja 06/1acTH KOHTPOJIE, IOK CTAJTHO Ha/i3Uparhe 3aXxTeBa 06JIMK 3rpajia
KOjH /103B0JbaBa U oMoryhaBa JlJako ocMaTpate TEPUTOPHUjaIHUX 06JIaCTH.

[IpojeKTH MaCOBHOTr CTaHOBaKa, U3 Mepuoja nocJe Jpyror cBeTCKOr paTa,
HCTUCHYJIM Cy Ba)KHe Ipoliece colLUjaJiHe KOHTpoJie. Ha BUXBOM MecTy
JIONILJIO je 10 ,0yjama“ ,HeOpameHor MpoCcTopa’, MTO je YK/bYYHUJI0: aHOHUMHE
CcTase 3a MpoJia3 nellaka, NpoJsase, XOJHUKEe y KOjUMa Cy CTeNeHUILITa 0J
npu3eMJ/ba JI0 HajBulIer cnparta Kyhe, 1udToBe, Ayrauke TaMHe NMpoJia3e, a
CBe TO JIaKo A0CcTynHO. OHU Cy TUMe CTBOPHUJIU ,30yyjyhe” o6sacTu Koje
HUKOMeE He IpUNa/ajy, 0 KOjuMa HUKO He BOJIM padyyHa U KOje HUKO He HaZi3upe
(Newman 1972: 3). OBe Te3e Cy OLITPO KPUTHUKOBAHE 0] CTpaHe KPUMHUHOJIOTa
U IPYTUX HAYYHUKA COLMOJIOLIKHU OPHUjeHTUCAHUX, KOjU Cy T'a ONTYKHUJIH 3a
,AeTepMUHH3aM OKpYy>Kewa“ M 3a CyBHUIllEe M0jeJHOCTAB/bEHO Objallbemne
JbY/ICKOT MOHAIllalha Ha OCHOBY TEPUTOPHUjaHOT NMOHAIIaka KOJ| )KUBOTHHA
(Clarke, 1980: 136).

Tpehu npucTyn oBor TeopujcKor oipeherma NporucTeKao je U3 KPUMUHOJIOUIKOT
HWCTpaXXMBaka 0 CUTYAL[MOHO] IPEBEHIUjU KOje je U3BPLIEHO 3a padyyH U Ha
3axTeB OpUTaHCKe Biaje cefameceTux rogruna 20. seka. To 64 610 jelaH OMIITH
NPUCTYIN 3a yMakbeke NPUIUKa 3a BpLIeke OUJI0 KOT 06J1MKa KPUMUHAIUTETA,
KOju ce jaBJ/ba GUJIO I'Zle, Ka0: OTMUIE aBUOHA, Kpaha couujaiHux GoHJ0Ba,
ynyhuBamwe y3HeMupaBajyhux tesedoHCKUX I03KUBa, Hacu/be y Kapuhuma,
HacuJbe y IOPOJMIIH, KAo U Yy CJlyyajeBMMa Bpliewka 6110 KOoJ, 06J1MKa KPBHUX U
CeKCyaJIHUX JleJIMKaTa, U KOjU Cy IOYUHUJIEe 0cobe 3a Koje ce He OM yobuyajeHo
TBpAUJIO 1a cy AenuHkBeHTHe (Clarke, 1980: 137).

JlMHAaMUYHOCT, 3aCHOBaHa HA PU3UKY IPeCTYHUILTBA, TaKohe je eBUJEeHTHa
Yy HEKMM IIpeBEeHTHBHUM IporpaMyMa Ha HUBOY 3ajefHulLe. [lomTo BUCOK
HUBO KpUMHHAJWUTETa 4YeCTO KOeraucTUpa 3ajeJJHO ca BUCOKMM HHUBOOM
BUKTHUMHU3allMje, TaKBM NporpamMyd Mory OUTH ,pelieHHW” Tako WITO he
ce yCMepUTH Ha HajBy/IHepabWJ/IHUje APYIUTBeHe Ipyle, Yy CMUCIY Ja ce
IpeBeHHpawke KPUMHUHAJUTeTa yCMepHy Ha ,IOHOBJ/bEHY BUKTUMU3ALUjy”.
To Moxe [0BeCcTH 10 CKpeTama y NPUCTPACHOCT, aJd He U 0 06aBe3HOT
eJMMHUHUCaWka CTUICMaTU3aliuje MOTeHLUjaJa y TaKBUM IporpamuMa.
3ajeHUIe MOTY pa3BUTH peNyTallUjy Koja ce TelKO eJJMMUHMUILE, Y KpajibeM
CJIy4ajy, Kao MecTa Koja ry6e cBojy NPUBJIAYHOCT /ia Ce y lbUMa KHUBU.

CynpoTHO O/ TPETHNOCTABKH BE3aHUX 33 CTPOT0 KOMYHUTAPHU IPUCTYI UCTHYE
ce J1a ce ,BHllle 33je/JHUIITBA" He U3je/IHA4YaBa HA OUJIO KOjH je/IHOCTAaBHU HAYUH
ca ,Marbe 3JI04MHA". Je/JHA JIOKAJTHA 3ajeIHUI[A 1 HOPMAaTUBHE BPEJHOCTH Koje
JleJie ’heHHU YJIaHOBU MOT'y GUTHU Kpajie KpUMHUHOTeHU. UBpCTe colujasiHe
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Be3e, MpeXke y3ajaMHUX 0iHOCA U MeDyCOOHO NoBepere YMHe caMy CYLUTHHY
OpraHU30BaHOT KPUMUHAJIUTETA, KYJAType 6aH U U 3JI0Y4HHA MpXKibe. CyIpoTHO
0/ TOr'a, MamaK jaKuX COLUjaITHUX Be3a U KapuKay jeJHOj 3ajeJHUL U He JOBOLU
Hen30eXXHO /10 HEMOLITOBAakha HOPMHU NoHalamwka. 06J1acTU ca HUCKOM CTOIIOM
KpPHMHHAJNUTETA, y KOjuMa ce UCKa3yje BUCOK HUBO LIMBUJIN30BaHOT IOHAIIAKA,
YONLITEe He IpPUKaA3yjy YBeK 0cobUHe OJHUCKOCTH HheHUX CTAaHOBHHUKA,
[I0BE3aHOCT, y3ajaMHYy O pUIKY.

[IpeTnocTaBKe OKO MpUPOJe 3ajeJHUIle U peJsaluja usMeby 3ajenHule U
y4YUHUJIAlla CTBAapajy AUJIEME OKO UMIlJIeMeHTalije cCTpaTeryja npeBeHlyje,
C jeiHe cTpaHe. Ay, c Apyre cCTpaHe, He IOCTOjU pa3JioT KOju 6U olpaB/jao
Jla ce focajlallilba UCKYCTBa y NpeBeHIIUju KPpUMUHAJIUTETA Y rpaZjoBUMa He
IIpMMewYjy U y TaMeTHOM rpajy, y3 OCMUI/baBalkhe Ha4KWHa N0Be3HuBamba
TEXHUYKUX JOCTUTHYha U HAYMHA )KUBJbeHha Yy IAMETHOM IPaay.

[IpeBeHIIMja KPpUMHUHAJIWTETA YHy Tap NaMeTHOT rpajia 06aBe3HO je IoBe3aHa
cynoTpe6oM HajcaBpeMeHUjUX TEXHUUKUX JocTUrHyha. [IpuMep cy pa3BujeHe
3eMJ/be CBeTa, He caMo 3anajHe EBpone M aMepuyYKOr KOHTHHEHTa, Beh
u Asuje. ¥ Peny6saunu Kopeju, KOHLIENT NpeBeHIIHje KPUMHHAJUTETA Y
NnaMeTHUM I'paZloBUMa 3aKUBEO je Y HEKOJIMKO I'Pa/ICKUX arjioMepanuja. Y
rpaay Hamjaurny, c monyaanujom of oko 650.000 cTaHOBHUKA, KOHTUHYHMPAHO
Cce CIpOBOAU NPOMOBHMCAk€ MPOjeKTa MaMeTHOT rpaja, nodyes of 2008. na
cBe 70 2020. roMHE, ¥ TO IPBEHCTBEHO Yy 06J1aCTH CMakemha KapOHOHCKHUX
HCIlapewa y rpaZiCKOM TPAHCIOPTY, KOjU KOPUCTHU npeko 60% cTaHOBHUKA.
Ynopepo c peryJsanuyjoM caobpahaja, Tako Aa ce npeko Mo6UJIHUX TesedoHa
IpaTe ONTHUMaJIHa YKpLITawka y pyTaMma JoJas3aka U ojJla3zaka ayTobyca,
IIOCTAaBUJIO Ce U NMUTamwe 6e30eJHOCTH CTapHjux rpahaHa Koju KopucTe
jaBHM npeBo3. HajHoBuju ypebhaju MmojepHe TexHOJIOTHje, paJiu IpeBeHLHUje
KpPUMUHAJIMTETa, MHCTAJUPAaHU Cy Ha pyTaMa KpeTamwa jaBHOT IpeB03a, U
Ha ayTOOYCKMM CTajaJIMIITUMa, Ca 3BOHMMaA 3a XUTHO aKTUBUpakbe LieHTapa
3a IpeBeHLMjy KpuMUHaanTeTa. OBe cuCcTeMe NpaTu oAropapajyhu HauuH
NocTaBJ/bakba YJIMYHE pacBeTe, Kao U caobpahajHa curnasvsanuja, Kako 6u
ce 1ITO epUKACHUje KOPUCTUIU GeHedUTHU caprKaja Koju nmpaTe yauue (Sang
Keon Lee et al,, 2016: 1).

4. 3ak/py4ak

Y KpPUMHHOJIOUIKO] JIUTEPATYPHU Ce UCTHUYE Kao MapajoKCaJHO TO Ja ce
caBpeMeHU POKyC Ha 3ajeJHHUIlE N10jaBHUO Y UCTOPUjCKOM TPEHYTKY y KoMe
ce eMIIMPUjCKH ITOCMATpa Olajarbe peJieBaHTHOCTH 3ajeIHUIIA Kao U3BOpa
CHa)KHe NIOBE3aHOCTHU HheHHUX 4JaHoBa. Y BeheM Jlesy MoJIUTHYKe PETOPUKE,
yCMepeHe Ha TPEBEHIUjy KpUMHUHAJUTETA Y OKBUPY 3ajeJHUILE, IOCTOjH 4ECTO
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HCKa3uBame ‘ckan3Hyha’ uamehy 3ajeiHuUIlE, YHUjU CE CMUCAO OJJABHO U3T'yOHO U
3aje/IHUIIE, KA0 TauKe OKO Koje ce u3rpahyjy MoiepHe IeMOKPaTCKe UHCTUTYI[Hje.
Wpeanu jenHe 3ajeHUIE — Y3ajaMHOCT, HHTUMHOCT U IIOBEpee — Kao /a
MMajy Hemo/ieCHY KOHOTAIM]jy V JaHALIFbUM CXBaTalkbUMa UHAUBU/YaJHOCTH,
c71060/1e ¥ MOGUJIHOCTH. Y CKJIaZly ca TUM, HUHUI[UjaTHUBE Koje Tpeba a MOTEKHY
13 3aje/IHUIIe HEKA/]a TeXe Jla 33/Ip)Ke HepeaJiHa 04eKHBaba 0 TOMe 1IITa jeJiHa
3ajeJIHUIA MOXe /1a YUMHHU Ha TOME /1a CMatbl KPUMHUHAJIMTET. Y INTepaTypu
13 06J1aCTH NpeBeHIIUje KPUMUHAJIUTETA YaK Ce UICTUYe OMACHOCT 0/ TOora /ia
3ajeJHUIlE TIOCTAHY CTPaHa OKO Koje MOry Jia Ce IIOKPEeHY MOojeJUHIH U TpyTie
Jla mpey3my Behly 0iTOBOpPHOCT 3a CBOjy CONCTBEHY ZIOGPOOUT U CUTYPHOCT.
OBO ry6/beme 0ITOBOPHOCTH OJ] CTPaHE JpKaBe MMa CBOje UMILJIMKAIHje 0
TOMe r/ie lleHa 06e36ehera CUrypHOCTH Tpeba Jia ce Hasla3u Y UCTOj MEPH Kao
Y KpuBHIa 3a HeycneX. Ca pa3BojeM TPKUILITA 32 06e36eherbe CHI'ypHOCTH U ca
pactyhum prHaHCHpawkeM I0JaTHUX 6e36€e/JHOCHUX NAaTpoJia y 3ajeiHULaMa
jaBJba ce 3a6PUHYTOCT Zja HEKe 3ajeJHUIIE MOPajy Aia 6y 1y joul 60/be Y HAUUHY
Ha Koju ie HOCUTH Taj TepeT, JOK Y OJIHOCY Ha JIPyTe MOJXKe Jla Ce UCKAXKe TPEeKop
360r CBOje HECIIOCOOHOCTH /ia TPEeBEHUPAjy 3I0YHH.

YcMepaBamwe Nakike Ha TO Jia 3ajefHuLle 6yy Te Koje he CHOCUTH TepeT
NpeBeHI[Mje HOCU y CeOH jeJlJHO MHOIO BaKHHje NMUTabe: 0 Koje Mepe Cy
KOMIIJIEeMEHTAapHU aclleKTH 3ajeIHULe U pyLITBa UCTOT pallMOHAJIHOT OIicera
yIpaB/batba UM AudepeHIiupatba U MOTEHIIMjaIHOT HUBOA KOMIIETEHTHOCTH
ynpas/bamwa? [IpaBeJHOCT jejHe 3ajeJHULIE He 3HAYU U APYLUTBEHY NPaBeJHOCT.
W3BecHa peliea y OKBUPY 3ajeJHUIE TeXe Aa OyAy NapTUKYJIapHa U JIOKAJIHa,
ca MaJio 0631pa npeMa Clo/bHOM U IIUPEM COLIMjaJHOM OKpYy:xewy. [Jobpo
OpambeHe JIOKaJIHE 3ajeJHULle MOTY UMATH CBPXY Ja AUCJO0LHUPAjy 3JI0UHUHE
y Makbe [06po 6pameHe 06JlacTH CTaHOBaka. WMiM, Kako TBpAe HEKH
KPHUMHWHOJI03H, ,,6e36e/IHOCT je/iHe 3aje/JHUIIe MOXKe 6UTH Ha pavyyH Jipyre”. 360r
Tora 61 6UJI0 MT0XKEeJbHO Jja Ce CUT'YPHOCT Kao jaBHO 06po He TpaHcopMulle
y JIOKQJIHO HUTH Y €KCKJIY3UBHO J106po. CTora, CUTypHOCT y 3aje/THUILIH je
MHOT'0O Makbe MOTPelIHo YoTpeb/beH Ha3UB YKOJIUKO Ce THUMe HYAU IPOCTOp
3a MOJIUTUYKY U eTUYKY KOJIEKTUBHY CUT'YPHOCT, LUTO CBe 3aje/JHO NIpeJiCTaBJ/ba
MHOT0 BULIe 0/ TojeiMHauYHe 6e36eJHOCHE UHUIMjaTUBE.
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THE EMERGENCE AND DEVELOPMENT OF SMART CITES FROM
THE PERSPECTIVE OF CRIMINOLOGICAL AND CRIME POLICY

Summary

The term “smart city” was first used in the 1990s within the framework of applying
innovative technologies as part of modern urban infrastructure. Nowadays, the
concept “smart city” pertains to the application of intelligent, interconnected and
instrumentalized information-communication systems in the field of urban planning.
European cities are insufficiently sustainable, inclusive or productive for the needs
of modern times. Smart cities of the present and the future need to address serio-
us social, economic and environmental issues related to social life and housing,
infrastructure, organization of public transport, utility services, etc. The policy
of developing “smart cities” should be aimed at precluding difficulties rather than
finding ways to cope with the complexities of urban living. In Europe, the major
challenges encountered in urban areas are: the aging of the European population,
the integration of migrants, social exclusion, (un)sustainability of the natural envi-
ronment, unemployment, delinquency, and underdeveloped local economy.

Human or social ecology describes diverse social relations among people who share
the same habitat or local territory, whereby these relations are clearly correlated
with the nature of the immediate environment. It is an interdisciplinary study of the
social structure in relation to the local environment. In the late 1990s, sociologists
introduced ecology into their studies on social development and evolution of human
institutions. Thus, they contributed to incorporating this concept in the field of
social sciences. In their studies on environmental criminology, the representatives
of the Chicago school of criminology argued that the delinquency and crime rate
of both juveniles and adults is closely correlated with idleness of adolescents and
younger adults, child mortality, tuberculosis, mental disorders and other factors.
Considering the fact that the development of “smart cities” does not exclude the
occurrence of delinquency and crime, it is necessary to consider the concept of
crime prevention which would be primarily aimed at precluding criminal behavior
within the community and increasing public security.

Key words: smart city, delinquency, environmental criminology, Chicago school of
criminology, delinquent territory, population.
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HOBYAHA KA3HA Y CABPEMEHOM KPUBHYHOM IIPABY

Ancmpakm: Y cmpykmypu KpuMuHaaumema o0 Hajcmapujux epemeHa
do daHac, Kako y Hawoj, mako u y dpy2um 3em/6amd, npeos.1adasa
UMOBUHCKU KpUMUHAIUmMem. Ynpago 3amo cea kpusuyHa 3akoHodascmeda
Y cucmemy KpugU4YHUX CAHKYUja nponucyjy pasauvume 8pcme UMOBUHCKUX
KpUuBUYHONpAsHUX Mepa Kao egpukacaH o00z2080p dpywmea npema
YUUHUOYUMA UMOBUHCKUX KPUBUHHUX 0ed. Y UMOBUHCKe KpUBUYHONPABHE
Mepe cnadajy: 1) umosuHCKe Ka3He: HOBYAHA KA3HA U KOHPuckayuja
UMOBUHE, 2) UMOBUHCKA Mepa 6e36edHocmu 0dy3umarea npedmema, 3) mepa
00y3UuMara UMOBUHCKe KOpUCmu Koja je npubas/seHa KpugU4HUM 0e10M
u 4) odysumarbe uMoBUHe npoucmek.ie u3 kpusuyHoe desa. Hako cnada
Y Hajcmapuje 8pcme Ka3Hu, HOBYAHY Ka3Hy npedsubajy cea cagpemeHa
Kpusu4Ha 3akKkoHodascmed, Kao U HeKu mehyHapodHu JOoKyMeHmu
cmampajyhu je adekeamHoM CAHKYUjom npema y4uHUoOyuMa UMOBUHCKUX
Kpusu4Hux de/a. Ynpago o nojmy, obesexcjuma, KOHYyenyuju, cadpicuHu,
Kapakmepucmukama, 8pcmama, npupodu, Uspuyarsy U U3epuerby HoguaHe
KasHe 2080pu 08aj pad.

beylme pedu: UMOBUHCKU KpUMUHaA/s1umem, UMOBUHCKe Mepe, KAd3He,
HOBYAHA KA3HA, 3dKOH, OaZOGOPHOCm.

1. YBoaHa pasMaTpama

Y CTpyKTypu KpUMUHAJIMTETA y CBUM CaBPEMEeHHUM Jip>KaBaMa MpeoBJiaJjaBa
HUMOBUHCKU (EKOHOMCKH, GUHAHCHjCKU) KPUMHHAJUTET, KaKo MO 6pojy
M3BpLUIEHUX KPUBUYHUX JI€/1a K FbUXOBUX YYNHUJIALA, TAKO U IO TPOY3POKOBAHUM
nocJjeavnaMa, o6MMy U MHTEH3UTETY HCIOJbEHE TEXHHE M OMaCHOCTH,
peLuuBY U [pyruM obesiexxkjuma. Y cy361jarby KpUMUHAJIHUTETA CBUX 00/IHKA
Y BU/JI0BA MCIOJ/bAaBakha, 1a U UMOBHHCKOT KDUMHHAJIUTETA IPUMERYjY Ce
pasJIMuKUTE Mepe, CPeJiICTBA U MOCTYILH Ol CTPAHE PA3JIMUUTHUX APYIITBEHUX
(y mpBOM peay Ap:KaBHHUX) OpraHa Ha CBHUM JAPYIITBEHUM HUBouMa. CBe Te

"jovas@prafak.ni.ac.rs
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pa3/iMyMTe Mepe ce MOTY MOJeJIUTHU Ha : a) NMpeBeHTUBHe U 6) penpecuBHe
(mpunyzHe). [lo cBoM 3Havajy, IPUPOH, CAAPXKUHHU, KapaKTEepPUCTHKaMa U
JlejcTBy Mehy 0BUM MepaMa ce U3/[Bajajy KpUBUYHE CaHKILHje.

OHe cy o CBOM KapaKTepy HCTOBPEMEHO U pellpecuBHe U NpuHyAHe. Haume,
OHE Ce CcacToje y 0y3UMaky UM OTpaHruYaBamy oApeheHux ca1060/a v mpaBa
YUYUHUOLY KPUBUYHOT JeJa. [IpuMemyjy ce IPOTUB U MUMO HeroBe BoJ/be Ha
OCHOBY OJIIYKe CyJla y CKJIa/ly €a YCJOBHMMA, Ha HAYUH U 10 IOCTYIKY KOjH je
oapeheH KpuBUuHMM 3aKOHUKOM. CBpXa je KPUBUYHHUX CAaHKIIMja BULIECTPYKO
onpebheHa. Y npBoM peZy, OHe UMajy 3a [[UJb 3AIITUTY APYIITBA (APYILITBEHUX
BpPeJHOCTH) 0/ CBUX 006/IMKa KPpUMUHAJHUTETA UJIH, KaKo je To ofjpeheHo y unaHy
4, ctaB 2 KpuBuuHor 3akonuka (K3)! — cys6ujarme gesa kojuMa ce nospebhyjy
WU/ YyTPOoXKaBajy BpeJHOCTH 3aulThheHe KPUBHUUYHUM 3aKOHOJABCTBOM. Y
OKBHUDY oBako oapeheHe cBpxe, KpMBUYHU 3aKOHUK je TOCEOHO y YaHy 42
0/lpe/iMo CBPXY KaXKikhaBama Kao: 1) cnpeyaBarmbe YYMHHUOLA 1a YUHU KPUBUYHA
JleJla ¥ yTHUIalbe Ha mera Ja yoyayhe He YMHU KpUBUYHA JieJia, 2) YTUllakbe
Ha Jipyre Jla He YMHe KPUBUYHA Jies1a U 3) U3pakaBakbe JpyLUITBeHe ocy/ie 3a
KPHUBHUYHO JIeJI0, jauakbe MopaJia ¥ yuBpinhuBame 06aBe3e NoITOBakha 3aKOHA
(YejoBuh, 2002: 433-435).

Kaza roBopumo o cys6ujamy U cipedaBawky UMOBUHCKOT KpUMUHAAUTETA (KojU
y CTPYKTYPH YKYNHOT KPUMUHAJIUTETA 3ay3MMa BUCOKO MeCTO), MOpaMo Aa
yKa)KeMo Ha HeKe ’eroBe OCHOBHE KapaKTepPUCTHUKe 0/ KOjux 3aBUCcH epUKacHa
Y KBaJIMTeTHa 60p6a NPOTUB YyYUHHUJALA OBUX JeJsa. Kao 06jeKT 3aliTUTE
KO/, HIMOBUHCKHUX KPUBHUYHHUX JleJa jaB/ba Ce UMOBUHA Apyror (GUsnukor
WJIM IPaBHOT) JIMLa UJIM IPaBO Ha UMOBUHY. Ta UMOBHHA Cce MOXe jaBUTH Y
006JIMKY MOKpPeTHe U HelIOKpeTHe UMOBUHE, aJld U Ka0 UMOBUHCKA NpaBa U
MMOBHUHCKU UHTepecH. Pasiiba U3Bpllemba ce Hajuyellhe Ko/ OBUX JieJla jaBJ/ba Kao
Yuibere (I03UTHUBHA, aKTHBHA [1eJIaTHOCT) Y BUAY O y3UMMakba, IPUCBAjakha,
npubaBsbama. OHa ce npeAy3uMa y HaMepHu Ja ce cebu UM JpyroM npubaBu
NpPOTHBIPaBHA UMOBHHCKA KOPUCT UJIM Jla Cce JpyroMe HaHece KaKBa LITeTa
(JoBamesuh, 2018: 113-134).

3a nojeMHa MMOBUHCKA KpPUBHUYHA Jiesia KpUBHYHU 3aKOHUK oApebyje u
noce6aH MCUXHUYKU ejieMeHaT UCHOJ/beH YV BUAY MOOYyJAe KOPHUCTOJ/bYOJ/ba.
KopucTosmy6/be npeactaBsba (Zlatari¢, Damaska, 1966: 138) nmo6yay koja ce
cactojuy 6e3063UPHOM, ETOUCTUUKOM CTPEMJbEIY Jla Ce TOCTUTHEe UMOBHUHCKA
KOPUCT I10 CBaKy LieHy. OHa ce TaKo jaBJ/ba Kao M0CEOGHO CYy6jeKTUBHO, ICUXUUYKO
obeJiexje y 06J1MKY HaMepe (y CMUCJY CBECHE U BOJbHE YIIPABJ/bEHOCTHU pajiibe

1 ,Cayx6enu rinacHuk Peny6auke Cp6uje, 6poj: 85/05, 88/05, 107/05, 72/09, 111/09,
121/12,104/13,108/14 u 94/16.
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Ha OCTBapeme [[1/ba YHja IPeJCTaBa e yje Kao yHy Tpallby TOKPEeTad CBake
JbYJICKE JIeJIaTHOCTH).

W KoHa4yHO, KAao pe3yJITaT Mpey3eTe pajiibe U3BpIIeHha KO UMOBUHCKUX
KPUBHUYHUX JleJa jaBJba Ce, C jeIHE CTPaHe, IPOY3POKOBAKE LITETE [0 UMOBHHY,
MMOBHHCKa IpaBa UJIM HUHTEepece MacUBHOT cybjekTa (GU3UUKOT HUJIM TPAaBHOT
JIM1A), OJHOCHO, C APYTe CTPaHe, UCTO TOJUKHU UM Behn n3HOC mpubaB/beHe
NpPOTHUBIPaBHEe UMOBUHCKE KOPUCTH HA CTPaHU U3BPIIHOLA JleJ1a UJIH JPyTror
auna (Joamesuh, 2018: 118-122).

[IponucuBakbe, U3pHLIAEe U U3BpLIEeHkhe CBUX KPUBUUHUX CaHKIIMja UMa 3a
NPUOPUTETHHU IW/b 3AUITUTY APYLUITBEHUX Ao6apa U BPeJHOCTH OJi CBUX
06/1MKa noBpehuBamwa U yrpokaBamwa. Y ocTBapemy Tora 3aZjlaTka HaJJIeKHU
opraHu KpuBH4HOr mnpasocybha (CrojanoBuh, 1991: 79-81) npumemyjy
oaromapajyhe BpcTe U Mepe KPUBUYHHUX CaHKIMja. Y 6op6U NPOTHUB
MMOBHUHCKOT KDUMHHAJIUTETA Ta Ce APYIITBeHA aKTUBHOCT CBOJH, ¥ IPBOM
peay, Ha NpUMeHy cneqUPUYHUX KPUBUYHONPABHUX Mepa U cpejicTaBa Koju
Tpeba Jla 0AroBOpe 3axTeBUMa U oTpebaMa KpUMHUHAJIHE NOJUTUKe (UK
aHTUKPUMUHAJIHE I0OJUTHKE) cCaBpeMeHe Jip»KaBe (ApyLITBa), 0AHOCHO Ja 6yay
aZiekBaTaH, edUKacaH U 3aKOHUT OJITOBOP Ha CBe CeLMPUIHOCTHU KOje OBa
BpPCTa KpUMUHAJUTETA HOCH ca co6oM (JoBameBuh, Koctuh, 2012: 69-71).

Y cucTeMy KpMBUYHONPAaBHUX Mepa pearoBama ApyLITBa Ha 06/IMKe U BUJ0Be
HCIIO/baBakbad UMOBUHCKOI' KDUMHUHAJIUTETA IO CBOM 3Haqajy, CaApXHUHH,
KapaKTepy, ZejCTBY ¥ IPUPOJH HAPOUUTO Ce U3/Bajajy KPUBUYHE CAHKLU]e:
a) HoBYaHA Ka3Ha M 6) Mepa 6e36eJHOCTU OAy3HUMama NpejMeTa KOju Cy
ynoTpe6/beHU UM HAMEHEHH 3a U3BPLIEHhe KPUBUYHOT JleJ1a, 0JJHOCHO KOjH
Cy HaCTaJiki U3BpLHIemkheM KPUBHUYHOT eJia U B) ABeE rnoce6He KPpHBHUYHOIIPaBHE
Mepe sui generis: a) oly3uMambe UMOBHHCKE KOPUCTH Koja je MpubaB/beHa
KPHUBHUYHUM [€JIOM U 6) OAy3UMalke UMOBHHE IIPOUCTEKJIE U3 KPUBHUYHOT JeJia
(Turkovic¢ et al., 2013: 60-65).

2. HoBuyaHa Ka3Ha y KpUBUYHOM npaBy Peny6./inke Cpouje

2.1. Ilojam, epcme u kapakmepucmuke HO84aHe Ka3He

HoBuana kasHa (Horvati¢, 2003: 168-174) npe/icTaB/ba UMOBHUHCKY Ka3HY Koja
ce UCTOPUjCKHU NMOCMaTpaHO MojaBMJIa BEOMa PaHO U TO Y Be3U ca CUCTEMOM
KOMIIO3UILUje MpeMa KOMe je U3BpIIMJIal, 3abpamkeHor, IPOTUBIPABHOT Jesa
nsiahao onpeheHy cymy HoBua owmTeheHOM UM HEroBOj NOPOJULIM Kao
,HaKHaJy 3a yYHMIbEHO 3JI0/leJI0" YMMe ce MPaKTUYHO U36eranaJia npuMeHa
KpBHe ocBeTe. /laHac HOBYaHa Ka3Ha NpeJjCTaB/ba CaMOCTaJHY KPUBUYHY
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CaHKIMjy MMOBMHCKOT KapakTepa (Grozdanié¢, Skori¢, Martinovié, 2013:
178-181), koja ce cacToju y o6aBe3u nyahawa ocybheHor suna ogpeheHor
HOBYAHOT M3HOCA y KOPHUCT JipKaBe y oApeheHOM POKYy.

OHa npefcTaBJ/ba Hajuelllhe W3pUIlAHY KPUBHUYHY CaHKUUjy Y Peny6aunu
Cp6uju. CavyHa je cuTyanuja u y Apyrum 3emsbama (bhophesuh, Hophesuh,
2016: 86-89). OBa je ka3Ha MoceGHO MOToJHA 3a JIaKIla KpUBUYHA JeJsia
(baraTeJIHU KPUMHUHAJHUTET), aJIU Ce hbeHa IPUMeHa TPAaKTUKYje U Ha oA Py Yjy
scpeamwer” kpumuHaauTera (CtojanoBuh, 2000: 265). M3puue ce Hajuenihe
HeXaTHUM, IPUMapHUM U CUTYaIlMOHUM [JIeJIMHKBEHTHMA, 1A je V¥ HEKUM
3eMJbaMa HbeHa NpUMeHa TOJIMKO palldpeHa /ja je Ha NOoApy4jy JiaKLIer U
CcpeAmer KpUMHUHAJIUTETA Y NOTIYHOCTH UCTUCHYJIA KPATKY Ka3HY JIMIIEHha
cyno6oze. OcUM y KpUMBUYHOM 3aKOHO/JaBCTBY HOBYaHa Ka3Ha NpeJcTaB/ba U
W3y3€eTHO 3HAa4ajHy CaHKLHUjy KOja Ce U3pUuye U YYMHUOLIUMA APYyTUX BpCTa
jaBHONpaBHUX JleJIMKaTa Kao LITO Cy: a) IPUBPeAHU IPECTYNH U 6) IpeKpliaju,
1 TO 6€3 0631pa Jia JIK Ce Kao YYMHMJIALL OBUX JieJa jaBJ/ba GU3UYKO JIUIE, TPAaBHO
JIULe, OZITOBOPHO JIMLe Y TPaBHOM JIMILYy, UJIH NIpeJy3eTHUK. Kao kpuBUYHa
CaHKI[Mja OHa ce MOXe U3penu YYUHHUOLY CKPHUBJ/bEHOT KPUBUYHOT Jiesia U TO
Kao I[VIaBHa U Kao cropejHa KasHa. lllTa Bullle, oHa ce MOXXe U KyMYJIaTUBHO
uspehu y3 kasHy Jiviema cJa060/e, HapaBHO, O/ YCJIOBUMA NPeABUD)EHUM Y
KpuBHUYHOM 3aKOHUKY.

HoBuaHa Ka3Ha je MMOBUHCKA Ka3Ha KOjOM Ce 3a U3BPLIMOLLA KPUBUYHOT
Jlesia yTBphyje ob6aBe3a Jja y opeheHOM poKy ynjaTHu npecysoM oapeheHu
HOBYAHU M3HOC y KOPUCT JApKaBe M0/ IPETHOM /Ia Y CJ1y4ajy HEUCIYbekha Te
o6aBe3e oBa Ka3Ha MOXke OUTH 3aMeheHa Ka3HOM 3aTBOpa UJIM Ka3HOM pajia
y jaBHOM uHTepecy (MpBuh I[leTposuh, 2005: 149-150). U3puniakeM HOBYaHE
Ka3He U3Mehy y4rnHMOIIA KPUBUYHOT JleJla U JpYIITBa-Ap>KaBe CTBapa ce
06/IMralluOHU OZJHOC Y KOMe Ce JIp>KaBa I10jaBJbyje Kao NoBepuJall, a YYMHUIALL
Jiesia Kao Ay>kHUK. HoBuaHa ka3Ha ce Moxe u3pehu kao riaBHa M Kao Crope/iHa
KasHa - 4J1aH 44, craB 2 K3 (Lazarevi¢, Vuckovi¢, Vuckovié¢, 2004: 110-111). Kao
IJlaBHa Ka3Ha OHa ce MOKe M3penu Ka/ia je y KpMBUYHOM 3aKOH(UK)y opehena
aJTEepHATHUBHO Ca Ka3HOM 3aTBOpa. 3a KpUBUYHA /Jiesla Koja Cy yYUbeHa U3
KOpHCTOJ/bYy06/ba, HOBYAHA Ka3Ha Kao CropesiHa Ka3Ha ce MoxKe u3pehu u kaza
HUje U3PUYUTO NpOIKCcaHa 3aKOHOM, UJIU Ka/ia je 3aKOHOM IpomnucaHo Aa he
Ce yYMHUJIAL Ka3HUTU 3aTBOPOM UJIM HOBYAHOM Ka3HOM, a CyZ, Kao IJIaBHY
Ka3HY U3peKHe Ka3Hy 3aTBopa (4aH 48 K3). KpuBU4YHMU 3aKOHUK NpejiBUbha
JiBa o6s1MKa (popMe) HOBUAHe Ka3He: a) HOBYaHY Ka3HY Y IHEBHUM U3HOCHMMa
1 6) HOBYaHY Ka3Hy y oJipeheHoM (GUKCHOM) U3HOCY.

Jlu1e KOMe je U3pedyeHa HOBYAHA Ka3Ha Mo/JieXe 3aKOHCKOj pexabuinTaluju
(4s1an 98 K3), ma My ce moj, ycjioBMMa: a) ia IIpe 0Be 0Cy/le HUje 6110 ocyhruBaHO
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(unu ce cmaTpa HeocyhuBaHUM) U 6) Jla y POKY 0[] TPU TOJUHE O JaHa
W3BpIlEeHe, 3aCTapeJsie UJIK ONPOoIITeHe Ka3He He YYNHU HOBO KPUBUYHO JIeJI0
Jlaje 3aKOHCKa pexabuinTanyja. Ha HoBuaHy Ka3Hy ce IpHMembyje U HHCTUTYT
3aCTapeJsIOCTU HeHOT U3BpIIeHa (Kao ONIITH OCHOB ralliekha Npasa JpKase Ha
npuMeHy Ka3He). Tako ce oBa Ka3Ha He MOXKe BUIIIe U3BPLUIMTH peMa 4aany 105
K3 ako je npoTeKao pok o/ /iBe roiMHe 0/1 IPAaBHOCHAXKHOCTH MPeCy/ie KOjoM
ce Ka3Ha u3pedeHa. /[pyra /jBa 0OCHOBa ralierma paBa ip>KaBe Ha KaXKibhaBambe
- aMHecTHja (4saH 109 K3), onHOCHO moMuJioBame (4iaH 110 K3) Takohe mory
Jla o6yxBaTe 3a ojpeheHa JiMIa NOTIYHO WU JAEJUMUYHO 0CJI060heme o/
M3BplIekha U3peueHe CBake Ka3He (I1a U HOBYaHe Ka3He), 0JJHOCHO 3aMeHY
M3peyeHe KasHe 6J1aKOM Ka3HOM. U KOHa4yHO, peMa JIMIy KOME je u3pedeHa
HOBYaHa ka3Ha (4wiaH 94 K3) He Mory Jja HAacCTyIle HUKaKBe 3aKOHOM NpeJiBuleHe
npaBHe nocuaeuie ocyze (ba6uh, Mapkosuh, 2008: 394-397).

2.2. H3puyarse u uzepuiere Hog4aHe KasHe

[IpusukoM oJiMepaBama HoBYaHe Ka3He (Novoselec, 2004: 362-370) cyx je
Jly>KaH J1a y3Me y 063Up cBe oJiakiiaBajyhe U oTexkaBajyhe 0KOJIHOCTH Koje Cy
Be3aHe 3a KPUBUYHO J1eJ10 U INYHOCT YUUHUOIa KPUBUYHOT feJa (mpejBubeHe
y4aaHy 54 K3), a/iu ¥ 0KOJIHOCTH Be3aHe 3a ’ber0BO UMOBUHCKO cTame. Haume,
cyz Tpeba ja NpoLeHH YKYTHY UMOBUHCKY CHAary y4MHHUOLLA KPUBUYHOT Jiesa —
HEeroBy MMOBHHY, UMOBHHCKE NIPUXO0/ie, aJIU U UMOBUHCKe pacxo/ie — obaBese.
Ho, nomaha je mpakca 3a6esiexkusia U cjay4dajeBe KyMyJaTUBHOT U3pHIlakba
HOBYaHe Ka3He y3 YCJO0BHY ocyay (kao mocebHy BpPCTY aJJMOHUTHUBHHX
KpPHUBHUUYHUX CaHKLHja). KaJla ce onTy>KeHOM H3peKHe YCJI0BHA 0Cy/a KOjoM ce
yTBphyje ka3Ha 3aTBOPA, a yjeiHO U3pPEKHe U HOBYaHa Ka3Ha Kao cropejiHa
Ka3Ha, He MOKe Ce Y3 YCJIOBHY OCyZy MOCTaBUTHU YCJOB Ja ocyheHU niaTu
criopeJiHy Ka3Hy?.

Ko u3puiiarha HoBYaHe Ka3He Tpeba yka3aTH U Ha oApe/ 10y uiaHa 63 K3. HaumMe,
npeMa OBOM 3aKOHCKOM pellery y HOBYaHY Ka3Hy ce 06aBe3HO ypauyHaBa U
BpeMe Koje je yYMHUIal KPUBUYHOT JieJla IPOBeOo y IPUTBOPY, Kao U CBAKO APYTo
JIMIeme cJ1060/1e V Be3u ca KpUBUUHUM JiesioM. OBaKBO pelliere ce onpaB/jaBa
pasJsio3MMa NpaBUYHOCTH. Ha MCTHU HAuMH ce y U3pedyeHY HOBYAHY KasHY
ypauyHaBa 4 3aTBOP UJIM HOBYAHA Ka3Ha KoOjy je ocyheHU u3aprkao, 0JHOCHO
IJIaTHO 32 U3BPIIEHU IPUBPEAHU NPeCcTYI, NpeKpllaj UJIU JUCHUIINHCKA
NpecTyn MoJ, yCJOBOM Jla KPUBUYHO JIeJI0 3a KOje je 0Ba UMOBHHCKA Ka3Ha
r3pedeHa o6yxBaTa CBOjUM obeJsiexkjuMa 1 obeiexxkja NpUBpeHOT IpecTyna U
npeKpilaja, 0JHOCHO AUCLUIIJIMHCKOT pecTyna. [Ipy oBakBOM ypauyHaBamwy

2 Ilpecyna BpxosHor cyzna Cp6uje Kxk. 1258/82 on 19. 4. 1983. roauHe.
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M3jeiHavYaBa ce JaH NPUTBOPA, AaH Jullewma caoboje, AaH 3aTBopa u 1.000
JMHapa HOBYaHe Ka3He.

Y Be3u ca ypauyHaBawkeM HOBUAaHe Ka3He KOja je u3peyeHa 3a IpUBpPeJHU
NpecTyIl UJIU IpeKpllaj y HOBYaHY Ka3HY Koja je yYMHUOLy KPUBUYHOT Jiesa
M3pevyeHa o/ yCJIOBOM MOCTOjalba 06jeKTUBHOT U Cy6jeKTUBHOT UJEHTHUTETa
Tpeba ykasaTH U Ha oJjroBapajyha peliema NpucyTHa y Halloj CYyACKOj MPaKCH.
AKO je OKpHUBJbEHOM 3a pajitbe Koje cajipiKe obeJsielkja KpUBUYHOT Jiesia U
NpeKpllaja u3pedyeHa 3a KpUBHUYHO JieJI0 Ka3Ha 3aTBOpa U HOBYaHA Ka3Ha,
a 3a mpeKpllaj HOBYaHa Ka3Ha, OH/JIa My Tpeba U3peyeHy HOBYAHY Ka3HY 3a
IpeKplllaj ypauyHaTH y U3peyeHy HOBYaHY Ka3HY 3a KpUBUUHO JieJio 6e3 0631pa
IITO MY je Ta Ka3Ha U3pevyeHa Kao criopeiHa. MehyTuM, ako je Ta ka3Ha Beha o/
HOBYaHe Ka3He U3peveHe 3a KPUBUYHO [IeJ10, M TaJ,a oAroBapajyhu feo kasHe
Tpeba ypadyyHaTH y HOBYAHYy Ka3HY, a OCTAaTaK y Ka3Hy 3aTBopa. Kaga cyx
YYMHHUOLA OIVIaCu KPUBHUM M U3pEKHe My HOBYAHY Ka3HY 3a yYUHbEeHO KPUBUYHO
JleJ10,ay Ty Ka3Hy My He ypauyHa HOBYAaHY Ka3HY 3a yYHbeHU [IpeKpIlaj ydja cy
obeJsiexxja ob6yxBaheHa paJil-OM U3BpLIEHA 33 KOjV je orJallleH KpUBUM U ocyheH
Ha HOBYAHY Ka3HY, TO He IPe/ICTaB/ba OUTHY MOBPEY KPUBUYHOT 3aKOHA jep
ce MO>Ke JIOHETH [TOCEGHO pelllehe 0 ypauyHaBaky Ka3He?.

Ha oBoM MecTy hemo ykasaTu u Ha cnendpruHy CUTyalldjy Koja HacTaje
NPUJMKOM O/iMepaBama Ka3He 3a KpUBUYHA JleJ1a U3BplleHa y cTUulajy. Haume, y
O0BaKBOj CUTyaLlju MOXe Ce IeCUTH Jja CyJL UCTOBPEMEHO KyMy/JIaTUBHO U3pEeKHe
Y Ka3Hy 3aTBOpa (kao peJJoOBHY BPCTY Ka3He) U HOBYAHY Kas3HYy. Y cay4ajy Ja
ocybeHu Huje y MOryhHOCTH Jja JO6GPOBOJbHO NJIATH OAMEpPEHH U3HOC HOBUYAaHe
Ka3He y L|eJIOCTHU UJIM JeJIMMUYHO, a HUje Moryhe NpUHY/HO U3BPLIEH:E UCTE,
CyJ MOXe Uy OBOM CJ1y4ajy /la HeHaniaheHU leo HOBYaHe Ka3He 3aMeHU Ka3HOM
3arBopa. To 3HauM f1a y 0BOM cJ1y4ajy ocyheHU HCTOBpeMeHO Tpeba Jja U3 pKHU
JiBe Ka3He 3aTBOpa Koje Cce HAacTaBJ/bajy jeJHa Ha PYTY, aJlu Koje Cy 110 CBOj0j
NPUPOJU U KapaKTepUcTUKaMa unak pasaunyute (Yejosuh, 1985: 273-274).

Kapa cyn mobe no yBepema J1a je yYMHUOIY KPUBUYHOT JieJsia KOjU je KPUB 3a
YYUHbEHO /leJI0 ONPaB/JaHo U TPaBUYHO U3pehr HOBYaHY Ka3HY, OH je y pecyAu
oZiMepaBa Ha jeZlaH o/1 Ba 3aKOHOM Npe/iBubheHa HayrMHa: a) y ;HEBHOM U3HOCY
W1 6) y TayHo ogpeheHoM (bukcHoM) usHocy (Selinsek, 2007: 264-268). [Ipu
TOME je CyJ Ay>KaH Ja oZipeiu U pok (BpeMe) tbeHor Isiahamwa. OBaj pok He MOXe
na 6yne kpahu ox 15 naHa HU y»kU o1 Tpu Mecella. OBaj pok nyahawa cyz he
OJIpeIUTHU NpeMa KOHKPeTHHUM OKOJIHOCTHMA CJIy4aja, a MPBEHCTBEHO Y CKJIAAy
ca UMOBHUHCKUM MoryhHocTuMa ocyheHor tuna. Umajyhu y BU1y 0Be OKOJIHOCTH
CyJi MOXe y OllpaBJaHUM CJy4yajeBUMa J03BOJIUTHU U 0OPOYHY OTILJIATYy HOBYaHE
kKasHe (msahamwe y patama), c TUM IITO je Taja Jy»KaH Jla oipeau 6poj parTa,

3 Ilpecypa BpxosHor cyna Cp6uje Kx. 53/96 ox 19. 12. 1996. roauHe.
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BHUCHHY [10jeIJUHUX PaTa ¥ BpEMe HCILJIaTe Koje He MO3Ke J1a 6y/ie IyKe of] jesiHe
roguHe (uwiaH 51 K3). CBU poKOBU Koje cy/l oapeau 3a nyiahamwe uspedeHe
HOBYaHe Ka3He payyHajy ce o/ JaHa TPAaBHOCHAXKHOCTH NPBOCTENEHE IPeCy/ie
aKo kaJsiba HUje U3jaB/beHa, OJJTHOCHO O] JaHa JI0CTaB/bathba PABHOCHAXKHE
npecyje xaJjbeHor cyaa ocybeHoM (rpyna aytopa, 1995: 200-201).

Axo ocyheHo JiMlie He IIJIaTU HOBYaHY Ka3Hy y oapeheHoM poky, cyn he je
3aMEeHUTH Ka3HOM 3aTBopa (CYyIJIeTOPHU 3aTBOP) HUJIM Ka3HOM pajJia y jaBHOM
HHTepecy. Y npBoM cay4dajy he cyj3a cBakux 3anodyetux 1.000 fuHapa opeAUTH
jenaH JaH 3aTBOPA, C TUM /Jla OBAKO U3peyeHa Ka3Ha 3aTBOpa He MoXe J1a Oye
Ayka on mecT Mecenu. O oBOr orpaHU4Yera 3aKOH npeABuba nsyseTtak y
cJIy4ajy Jia je u3pedyeHa HoBYaHa Ka3Ha y usHocy Behem og 700.000 guHapa,
Ka/la 3aMeHeHa Ka3Ha 3aTBOpa He MO e Jla 6yzie iy»a o/, jelHe rouHe. Buie
3aKOH He npeaBuha MoryhHOCT MpUHYAHE HallJlaTe HOBYaHe Ka3He (Pavisic,
Grozdani¢, Vei¢, 2007: 212-217), Beh ce oHa ayTOMaTCKH 3aMewyje Ka3HOM
3aTBOpa UJIM Ka3HOM pa/ia y jaBHOM HHTepecy. YKOJIUKO ocyheHo Jule IJIaTu
Jleo HOBUAaHe Ka3He, Ta/a CyJ, OCTaTaK Ka3He Cpa3MepHO 3aMemyje Ka3HOM
3aTBOpa a, aKO MaK OCyheHU UCIJIaTH OCTAaTaK HOBYAHE Ka3He, U3BpLIEHE
KasHe 3aTBopa ce obycTaB/ba. Ho, UCTO Tako je 3aKOH npejBUie0 MOTrYhHOCT
Jla ce HerstaheHa HoByaHa ka3Ha (Cumuh, Tpemmwes, 2010: 51-52) Moxke yMmecTo
Ka3HOM 3aTBOpa 3aMeHUTH U Ka3HOM pa/ia y jaBHOM UHTepecy U TO TaKo LITO
he 3a ceakux 3anovyeTux 1.000 1uHapa HOBYAHe Ka3He OIpeUTH 0CaM YacoBa
pazia y jaBHOM UHTepeCy, C TUM Jia OBAKO oJpeheHU paJ; He Moxe OUTH AYKHU
oJ TpUCTa e3geceT yacoBa. [locse cMpTu ocyheHor inija, HOBYaHA Ka3Ha ce
He U3BpILaBa.

Kapa ce uctoBpeMeno Hans1ahyjy TpoLIKOBU KPUBUYHOT NOCTYIKA U HOBYaHa
Ka3Ha, OH/la HalJlaTa TPOIIKOBA MMa IPBEHCTBO. Y C/1y4ajy Jia ce 360T U3BpILEHe
HOBYaHe Ka3He UMOBUHA ocyheHOr cMawbu y TOJUKOM 0O6UMY Jia Ce He MOXe
OCTBAapUTH UMOBHUHCKOINPaBHU 3axTeB oulTeheHor (OAITETHU 3aXTEB), Taj Ce
3axTeB OH/a Hallslahyje U3 HOBUaHe Ka3He, aJld HajBUlIe [0 BUCHHE Ka3He. Ha
OBOM MeCTy Tpeba yKa3aTH U Ha YHbeHULY Jja Ce CXOJHO oZpesibaMa 3aKoHa 0
U3BplIeHhY KPUBUYHHUX CaHKIHja (41.187-193)* Ha uJjeHTHYaH HAYWH U3BpIlIaBa
Y HOBYaHa Ka3Ha Koja je U3peyeHa 3a IpUBpeJHU NPeCTY U IPeKpLIaj: IpaBHOM
JIMLLY, Ipely3e THUKY, OATOBOPHOM JIULY Y IPABHOM JIULLY UJIU GU3UUKOM JIULLY.
Ha Taj HauuH je MaTepHja U3BpIlIeHa KPUBUYHUX CaHKIIMja Y HALIOj 3€eMJbU
ypebeHa Ha jeAUHCTBEHU HA4YMH, 10 jeJUHCTBEHHUM HavyesMMa U NMOCTYIKY
KOjU Yy IOTNYHOCTH rapaHTyje 3aKOHUTOCT, jeJHAKOCT CBUX MpeJ, 3aKOHOM U
NPaBUYHOCT.

4 ,Cnyx6eHu rinacHuk Peny6anke Cpouje”, 6poj: 55/14.
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[Topen KpuBuyHOr 3akoHUKa, y Peny6snuu Cp6uju MoryhHOCT mpHUMeHe
HOBYaHe Ka3He 33 YU beHO KPUBUYHO JieJ0 IpeiBubha 1 3aK0H 0 0ATOBOPHOCTHU
NpaBHUX JIMLA 32 KPUBUYHA Aesa®. HauMe, npaBHOM JIMIYy Kao YYUHHOLY
KPUBHYHOT JleJia ce MoxKe U3pehu HoBYaHA ka3Ha y pacnoHy oz 100.000 o
500.000.000 guHapa (4saH 14). [Ipy ogMepaBamwy U3HOCA HOBYAHE Ka3HE y
CBAKOM KOHKPETHOM CJIy4ajy CyJ y3uMay 063up cjaejehe OKOJHOCTU: a) TpaHUILle
3aKOHOM IIpONMCaHe Ka3He 3a YUk eHO KPUBUYHO [1eJ10, 6) CBPXY KaXKibaBarba
Y B) os1aKk1IaBajyhe u oTexxaBajyhe 0OKOJTHOCTH: CTEIEH 0 OBOPHOCTH IPABHOT
JIMIA 33 YYHUHEHO JleJ10, BeJIMYUHY TPaBHOT JIMLA, 10J103Kaj U 6p0j OATOBOPHUX
JIIA Y IPaBHOM JIMILY KOja Cy YUMHUJIA KPUBUYHO JieJ10, Mepe Koje je IpaBHO
JiMIe IpeAy3esio y [JU/by ClIpeyaBamka U OTKpUBakba KPUBUYHOT JleJla U Mepe
KOje je MpaBHO JIMIe NpeAy3€e/i0 HAKOH YYHEbeHOI KPUBHUUHOT JeJsia npemMa
0/IFOBOPHOM JinLy (4s1aH 15).

2.3. HosuaHa ka3Ha y OHe8HUM U3HOCUMA

HoBuaHa ka3Ha y JHEBHUM H3HOcUMa® — HeM. Tagesbusse uiu enr. Day-fine vuin
penal sum in daily amounts (usnan 49 K3) npsu je 06111k (popma) HOBUaHe KasHe.
OBy Ka3Hy 103Hajy MHOTa MHOCTPaHa KPUBUYHA 3aKOHO/IaBCTBA, MAKO CY/ICKa
Ipakca Ha by IJlefia ca U3BECHOM J1030M Nofio3pera’. Ha oBaj HauMH ce HOBYaHa
Ka3Ha oJMepaBay ABe dase: a) NpBo ce yTBphHyje 6poj THEBHUX U3HOCA U 0)
3aTHM ce yTBphyje BUCHHA jefHOT HEBHOT U3HOCA Y HOBIY. [lo M3HOCA HOBYaHe

5 ,Cayx6eHu riacHuk Peny6sinke Cp6uje”, 6poj: 97/08.

6 JowynpunpeMu,a Hapo4UTO NOCJIe JOHOIeHha KpUBUYHOr 3aKOHKKA, Y IPABHOj TEOPUjU
Cy 3acTynaHa [JlefjuLITa ia HeMa pa3Jjiora 3a,6p30I/eTo NpecjanKaBamwe" cucTeMa Koju ce
Beh JeneHnjaMa NpUMeyje y CKaHAMHABCKMM 3eMJ/baMa I'/ie je Ipenu3Ho paspabheH cuctem
yTBphHUBamka HMOBHOT CTamka YYHMHHUOLA KPUBHUYHOT Jiesa. CMaTpa ce, HAaUMe, Jia 32 OBY
BPCTY HOBYAHe Ka3He jollI yBeK He 0CTOje YCJI0BU y HAlllOj 3€MJbU, HUTH je HEONIXOHO Ha
O6p3UHY YBOJUTH OBaj 00/JIMK HOBYaHe Ka3He, a T0Ce6HO He Kao OCHOBHHU, pe/JOBHU HAUUH
IeHOT H3puIama. CTora ce npejJaxe, ako je Beh 3aKoHo/iaal yCBOjHO 0BAaKBO pellembe, fia
je TpebaJio OAJIOKUTH HeTOBY IPUMeHY 3a oJjpeheHo BpeMe (IITO HHAYE HUje HEMTO3HATO
HalleM 3aKOHO/|aBIly) KaKo 61 ce UCITUTAJIU U 06e30€/JUJIN HEOTIXO0JHHU YCJIOBH Jla OHO ,He
OoCTaHe MPTBO CJIOBO Ha Nanupy“.

7 DpojHU Cy MHOCTpaHU ayTOPH KOjU UCTHUYY JAa CYACKa IpaKca HUje NpUXBaTUIA Y
NOTNYHOCTU NPUMeHY HOBYaHe Ka3He y JJHEBHUM U3HOCUMa U3 caefehux passora: 1) oBa
je Ka3Ha yBeJleHa y BpeMe Ka/ia je y MHOTUM 3eMJ/baMa JOLLJIO0 A0 BeJUKHUX JPYLITBEHUX
IpoMeHa KOje HUCY MUMOMUIIIJIe HU IPaBOCY/HU CUCTEM T/ie je BeJIMKH 6POj CyAuja HanyCTHO
npaBocybhe, a To HUje MoOroAoBaJio NPMMeHU HOBUHA Y KPUBUYHOM MOCTYINKY, 2) 6poj
He3alocJeHUX ce cTaJHo noBehaBa, 3) Mehy yunMHHOIIMaM KPUBUYHHUX Jles1a IPeoBJIaAaBajy
JIMIIA U3 HUXKUX COLMja/IHUX CJI0jeBa LITO CBAaKaKoO ca He3alocJ/eHolhy y BeJTMKOM 06UMy
Y IpOMeHeHOM COIIMja/IHOM CTaTyCy He [TOT0/lyje 0BOj BpCTH HOBYaHe Ka3He, 4) mpobeMu
TeXHUYKe NIPUPOJie OTeXKaBajy leHo U3pauyHaBamwe U 5) HeMHPOPMHUCAHOCT CyAHuja y
norseAy cajip>kMHe U JlejcTBa OBe Ka3He YTUUY Ha HeJlOBO/bHY IPUMEHY OBe HOBUaHe Ka3He.
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KasHe Cy/ [10J1a31 MHOXKeweM yTBpheHor 6poja JHEBHUX U3HOCA ca BpeJHoIIhy
jenHOr AHEBHOT M3HOCA y HOBLY. bpoj [HEeBHUX M3HOCa ce Kpehe oA feceT 10
TPHUCTA LIe3/JeceT, NpU 4yeMy cyZ ofpebyje 6poj AHEBHUX U3HOCA UMajyhu y
BU/Y oJslaKLIaBajyhe U oTexaBajyhe OKOJIHOCTHU U3BPLIEHOT KPUBUYHOT JieJia
(06jeKTHBHE OKOJIHOCTH) U KapaKTepHUCTHUKe JIMYHOCTHU HeroBor yYMHHUOLA
(cybjeKTHBHE OKOJIHOCTH), UMajyhu y BUJY CBpXY KaKmaBamwa (oJpeheHy y
yyany 42 K3). ¥ apyroj ¢a3u BUCHHA je JHOT JJHEBHOT U3HOCA HOBYaHE Ka3He ce
yTBphyje Tako 1ITo ce pa3ivka u3Mehy npuxojia U Hy>KHUX PacXoa yYHNHUOIA
KPUBHUYHOT Jies1a Y IPOTEKJIOj KaJleHJapCKoj TOJAMHU No/e U ca 6pojeM JjlaHa
y TOAWHHU. JelaH JHEBHU U3HOC HOBYaHe Ka3He He MOXe OUTHU Mawu of 500
JuHapa, HuTHu Behu oz 50.000 sunHapa.

Y nusby yTBphUBaka BUCHMHE JHEBHOI U3HOCA HOBYAaHe Ka3He CyJ, MOxe Jia
3axTeBa IOJlaTKe 0/1 6aHaKa UJIU APYTUX PUHAHCUjCKUX YCTAHOBA, PXKABHUX
opraHa M NpaBHUX JIUIIA KOjU CY Y>KHU [ja JOCTaBe TpaXkeHe OAaTKe, IPU YeMy
ce He MOTY IO3UBATH Ha 3alTUTY IIOCJOBHE WUJIH APYTe TajHe. YKOIHUKO ce He
MOTYy Ha OBaj HAUMH NpU6aBUTU TPaKeHU BepPOJ0CTOjHU OJALM O IPUXOJMMa U
pacxojuMa YUMHHOIIA KPUBUYHOT Jlesia UJIM YKOJIMKO OH He OCTBAapyje HUKAKaB
NPUXOJ, aJIM je BJACHUK UMOBHHE UJIM je HOCUJIAl, UMOBUHCKUX NIpaBa, Cy/
he Ha OCHOBY pacIoOJIOXKUBUX MOAATAKA MO CJI0060HOj MPOLIEHU YTBPAUTHU
BUCHHY je/JHOT JHEBHOT U3HOCA HOBYaHe Ka3He. Kom6uHanujom oBe iBe pase
ce MHAMBHU/IyaIu3Mpa KOHaYaH U3HOC HOBUYAHe Ka3He KOjU ce U3puue y IOHETO]
npecynu.

[Tpu ToMe je KpuBUYHY 3aKOHUK IIOCTABHO NpaBuJja (orpaHuyerna) 3a yTBphu
-Bathe BHCHE JIHEBHMX W3HOCA HOBYAaHEe Ka3He y OKBUpY cjejehux pacrnoHa:
1) mo meszgeceT JHEBHUX M3HOCA 3a KPUBUYHA JeJa 32 Koja ce Moxe uspehu
KasHa 3aTBopa [JI0 TPU Mecella, 2) o] TPUJeceT 0 CTO ABaieCeT JHEBHUX
M3HOCA 32 KPUBUYHA JleJia 33 Koja ce MoXe u3pehu Ka3Ha 3aTBopa [[0 LIeCT
Mecely, 3) of e3/leceT 0 0OcaM/JeceT JHeBHUX U3HOCA 3a KPUBUYHA JeJia 3a
Koja ce Moxke u3pehu Ka3Ha 3aTBOpa /10 jeIHE TOAWHE, 4) 0/ CTO IBaJIECET 10
JIBECTa YeTp/IeCeT JHEBHUX H3HOCA 3a KPUBUYHA JleJ1a 3a Koja ce MoxKe uspehu
Ka3Ha 3aTBOpa /Io /IBe FO/IMHe, 5) HajMame CTO 0ocaM/ieceT JHEBHUX U3HOCA 3a
KpPUBHYHA JleJ1a 3a Koja ce Moxe uspehu Ka3Ha 3aTBopa J[0 TPU rofiiHe U 6) ¥
OKBHUPY NMpONKCcaHoOr 6poja AHEBHUX M3HOCA 32 KPUBUYHA /JleJia 3a Koja je Kao
jeMHa Ka3Ha MponKcaHa HOBYaHa Ka3Ha.

HoByaHy ka3Hy y /JHEBHHM HW3HOCHMa ImpeABHDa U HOBO KPUBUYHO
3aKOHOJIaBCTBO CBUX 3eMaJba 6uBIe COP JyrocsaBuje: bocHa u XepreropuHa
(a1an 46 K3 buX)® o meT 10 360 HEeBHUX M3HOCA, TPH YEMY Ce BUCHHA JJHEBHOT

8 ,SluZbeni glasnik Bosne i Hercegovine®, 6poj: 3/03,32/03,37/03,54/04, 61/04, 30/05,
53/06,55/06,32/07,8/10,47/14,22/15,40/15 u 35/18.
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nsHoca kpehe oz 1/60 1o 1/3 3abe 3BaHUYHO 06jaB/bEHE IPOCEYHE MECEUHE
HeTo IJiaTe 3anocaeHux y buX; [{pua lopa (usnan 40 K3)° ox necet no 360 naHa
HOBYaHe KasHe, IpY YeMy BUCHHA jeIHOT JJaHa HOBYaHe Ka3He MOKe /la U3HOCU
ox necet g0 1.000 eBpa; Makemonuja (usan 38 K3)¥ ox net mo 360 JHEBHUX
H3HOCa, IpY YeMy BpeJHOCT jeJHOT JJTHEBHOT U3HOCA MOKe Jla ce Kpehe of
jenHor mo 5.000 eBpa y JeHapckoj mpoTuBBpeaHocTH; CiioBeHHUja (4iaH 47)1
04,30 1o 360 fHEBHUX M3HOCA, OAHOCHO /10 500 AHEBHUX U3HOCA 32 KPUBUYHA
Jles1a U3 KOpUCTOJby6/ba, IPU YeMy BUCUHA jeJHOT JJTHEBHOT U3HOCA MOXe J1a
HM3HOCU HajMamwe 1/30 nocse/jtbe 3BaHUUHO 06jaB/beHe MPOCEYHEe MeceuyHe
HEeTO IJIaTe 3aMocjeHux auia y Peny6aunu u XpBatcka (dian 42 K3)2 og 30
Jlo 360 fHeBHUX U3HOCA, 0HOCHO /1o 500 AHEBHUX U3HOCA 32 KPUBHUYHA JleJia
M3 KOPUCTOJ/bY6Jba, IPU YEMY BUCHHA jeJHOT THEBHOT U3HOCA MOKe Jia ce Kpehe
oz 20 1o 10.000 kyHa.

2.4. HosuaHa ka3Ha y odpeheHOoM u3Hocy

HoBuyaHa ka3Ha y ojipeheHOM U3HOCY - eHT. penal sum in the determined amount
WJIM UTaJ. pena pecuniaria fissa (4sian 50 K3) gpyru je 0611k, popMa HoBUaHe
Ka3He KOjU CyJ Moxe u3pehuy iBaciayuaja: a) ako Huje Moryhe yTBpAUTH BUCUHY
JIHEBHOT M3HOCA HOBYaHe Ka3He HU Ha OCHOBY CJ1060/iHe MpoleHe cyZa U 6)
aKo 6 npubaBJbakbe MojaTaKa 0 MPUX0UMa U HY)KHUM pacXoZMMa YYMHHOoLa
KPHUBHUYHOT JeJla 3HATHO MPO/YKHUJIO TPpajakhe KpUBUYHOT MOoCTynKa'®. Y oBoM
cJly4ajy ce HOBYaHa Ka3Ha uspuye y ogpeheHoM (PUKCHOM) U3HOCY Y OKBUPY
HajMake U HajBehe Mepe mponrcaHe HOBYaHe Ka3He, OJ{THOCHO Y PacHoHY OJ
10.000 go 1.000.000 guHapa. O oBOr ONIITEr MAKCMMYyMa HOBUAaHE Ka3He
NIOCTOjY U3y3eTakK — Kajia 3aKoH npejABubha onmtu Makcumym A0 10.000.000
JIUHapa ako ce pajy 0 U3BpIIehy KPUBUYHOT Jles1a U3 KOPUCTO/bY6Jba.

Koj u3puiiatba HoBYaHe Ka3He y oJjpeheHoM u3Hocy KpuBHYHU 3aKOHHUK je
noctaBuo oapeheHa orpaHuuema Jo ciaegehux usnoca: 1) 10 100.000 gunapa
3a KpMBUYHA JieJsia 3a Koja ce Mo)ke u3pehu ka3Ha 3aTBopa /o TpU Mecelna,
2) oz 20.000 o 200.000 guHapa 3a KpUBUYHA JleJia 3a Koja ce MOoXKe u3pehu
Ka3Ha 3aTBopa Jio mecT Meceny, 3) o1 30.000 10 300.000 frHapa 3a KpUBUYHA

9 ,Sluzbeni list Crne Gore*, 6poj : 70/03, 47/06, 40/08, 25/10, 32/11, 40/13, 14/15, 42/15,
58/15, 44/17 n 49/18.

10 “Cnyx6eH BecHUK Ha Peny6.1mka Makegonwuja”, 6poj: 37/96,80/99,4/02,43/03,19/04,
81/05, 60/06, 7/08, 114/09, 51/11, 135/11, 185/11, 142/12, 166/12, 55/13, 82/13, 14/14,
27/14,28/14,41/14,115/14 u 132/14.

11 ,Uradni list Republike Slovenije*, 6poj: 55/08, 66/08, 39/09,91/11, 50/12, 54/15, 6/16
u 38/16.

12 ,Narodne novine Republike Hrvatske, 6poj: 125/11, 144/12,56/15,61/15u 101/17.
13 Ilpecyna BpxoBHor cyza Cp6uje, Kxx. 861/2006 o 25. 5. 2006. roguHe.
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JleJia 3a Koja ce Moke u3pehu ka3Ha 3aTBopa 10 jefiHe rofuHe, 4) o 50.000 mo
500.000 guHapa 3a KpMBHYHA ZieJia 3a Koja ce MoXKe U3pehu Ka3Ha 3aTBOpa /0
JiBe roarHe, 5) Hajmamwe 100.000 srHapa 3a KPUBUYHA ZieJia 3a Koja ce MoXKe
n3pehu Ka3Ha 3aTBOpaA JI0 TPU FoiMHE U 6) Y OKBUPY MPONKCAHOT U3HOCA 3a
KPUBHYHO /IeJI0 3a Koje je Kao je/JiHa Ka3Ha NponucaHa HoBYaHa Ka3Ha.

HoBuaHy Ka3Hy y oApeheHOM u3Hocy npejBuha U KpUBUYHO 3aKOHOAABCTBO
nojeIMHUX 3eMasba 6uBiie COP JyrocaaBuje: bocHa u XepierosuHa (4iaH
46,ctaB 3 K3) y pacnony oz 500 g0 100.000 KM, ogHocHo g0 1.000.000 KM 3a
KPUBUYHO JIeJI0 KOje je yYUHbEeHO U3 KOPUCTOJbY0Jba; llpHa l'opa (dsnan 39 K3)
y pacnony oz, 200 no 20.000 eBpa, ogHocHO 10 100.000 eBpa 3a KprBUYHA fea
y4UubeHa U3 KOPUCTOJbYOJ/ba; 0K MakenoHuja, C/1oBeHHWja 1 XpBaTCKa BUIIe
He npeaBubhajy oBaj 06/1MK HOBYaHe Ka3He.

3. HoBuaHa Ka3Ha 3a npuBpeHe npectyne y Peny6iunu Cp6uju

[lopes KpUBUYHUX Jie1a, y Peny6iniu IOCTOje jolll ABe BpCTe Ka3HEHUX Jieia.
To cy: a) npuBpejHU IpecTynu U 6) npekpuuaju. CTora je noTpebHO a YKaKeMOo
Y Ha KapaKTepUCTHKe HOBUAaHe Ka3He Koja ce IpUMemyje IpeMa yYuHUOoLuMa
OBHUX AeJIMKaTa.

[Ipema 3akoHy o mpuBpenHuM npectynuma (3I1I1),"* npuBpesHU npecTyn
(JoBamesuh, 2001: 34-36) kao BpcTa Ka3HEHOT AeJUKTa Yy CMHUCJY YJaHA
2 mpeAacTaB/ba JPYLITBEHO IITETHY NOBpeAy MpoNuca O NPHUBPELHOM
nJan GUHAHCHjCKOM TOCJ0BaKkY KOja je NMpOy3poKoBaJia WJH je MorJa
IIPOY3POKOBATH Texe NOoCJeJULe U Koja je MPONUCOM Ha/lJIeKHOT OpraHa
onpeheHa Kao NpUBpPeAHU MPECTYI. YYUHUOLIMMA OBUX JeJUKaATa Ce U3PUIY
NPUBPEHONPECTYIIHE WJHM NpUBpeJHOKa3HeHe caHkiuje (Bukljas, 1960:
189-194). To cy 3akoHOM oJipeheHe Mepe APYLUITBEHOT pearoBakmba NPOTUB
MPaBHOT JIMLJa U HeroBOr OATOBOPHOTI JIMIIA KAao YYWHUOLA NPUBPeSHOT
IpecTyna Koje IpUMewyjy Ap>KaBHU OpraHU y LUJby 3alITUTE IPUBPELHOT U
$UHaAHCHjCKOT OCJI0BaKa JipKaBe.

3aKOH 0 NpUBpeAHUM NIpecTyMMa IpeBubha Bullle BpcTa caHKLMja (JoBaueBuh,
2000: 78-82) koje ce Mory uspehu yauHUOLMMa IPUBpeAHUX TpecTyma. To cy
(BpxoBiuek, 1982: 178-183): a) HoBYaHa Ka3Ha (4. 17-19), 6) ycsi0BHa ocyza
(usan 27) ¥ B) 3amTUTHe Mepe (4.1. 28-35).

3aKOH 0 MPUBPEHUM IIPeCTyIMMa I03Haje caMo jeIHY BpCTY Ka3He (HoBakoBuA,
1976: 98-103). To je HoBYaHa Ka3Ha (4s1aH 17). HoBuaHa Ka3Ha je UMOBHHCKA
Ka3Ha npeaBubeHa 3a cBe YUHMHUOLE NPUBpPeIHUX NpecTyna. CacToju ce y
06aBe3U Ka)KibeHor JuLa Aa y oapeheHoM poky yniaTu y npecyaiu ofpehenu

14 ,Cnyx6enu nuct COP]“, 6poj: 4/77,36/77,14/85, 74/87,57/89 u 3/90.
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HOBYAHU M3HOC Y KOPUCT Jp>KaBe. HoBYaHa Ka3Ha ce MOXKe MPOIMUCATH Ha J|Ba
HauuHa. To cy: a) y dukcHoM (ogpeheHoM) U3HOCY U 6) Y POMOPIMOHATHOM
OJIHOCY.

3aKOHOM WJIM ypeJ60M BJajJle ce peMa 4jaHy 18 3aKkoHa 0 NpUBpeAHUM
IpecTynyMMa MOXe NpoNnucaTy HOBYaHa Ka3Ha 3a MPaBHO JIMLE Y U3HOCY O/
10.000 o 3.000.000 guHapa. 3a 0TOBOPHO JIHIe Y IPAaBHOM JIMLY HOBYaHa
Ka3Ha ce nak Moxe nponucatu y pacnony og 2.000 go 200.000 gunapa. Ho,
BHCHHA HOBYAaHe Ka3He 3a IPaBHO JIMIle Kao YYMHHUOL A IPUBPELHOT IIpecTyna
ce MOe ITPONUCATHU Uy cpa3MepH (TPOMOPIHMOHAJHO) Ca BACUHOM IPUYHHbEHE
LITEeTe, HeU3BplIeHe 06aBe3e UM BPeJHOCTU pobe UJIU Apyre CTBAapH Koja je
npeAMeT NIPUBPEAHOT IPECTYyIIa C TUM Jla 0BaKo oZpeheHa HoOBYaHA Ka3HA He
Mo3Ke Jia npebhe U3HOC 071 1Ba1eCeTOCTPYKOT U3HOCA BUCHHE IPUYHEbEHE LITETE,
Heu3BplleHe 06aBe3e UK BpeJHOCTH pobe UJIH JIpyTe CTBAapH.

[IpuukoM oiMepaBaba U3HOCA HOBYAHE Ka3He MTPaBHOM JIUILY Ka0 YYUHUOILY
NpUBpeJHOT IpecTyna cy/ je Ay>KaH Aa y3Me y 063up ciesehe 0KoJHOCTH (4/1aH
20): 1) rpaHuLe NpoNUcaHe Ka3He 32 YYUHEeHU UJIM NOKYLIaHU NPUBPESHU
IpecTyn y Nponucy u 2) ojakuanajyhe u oTexxaBajyhe OKOJIHOCTU Koje
YKJbY4yjy, aJI¥ Ce He OTPAaHUYAaBajy CaMo Ha: a) TeXXUHY YYUHeHOT MPUBPEJHOT
npecTtyna, 6) nocjaeaule Koje cy HaCTYIUJIe UJIU Cy MOIJIe 1a HAacTyIe, B)
OKOJIHOCTH I10/1 KOjUMa je MPUBPEIHHU MPECTY YUHUIbEH U T) EKOHOMCKY CHary
npaBHor.uua. Kaja ce pagu o onMepaBaby HOBYaHE Ka3He 0JITOBOPHOM JIUILY
y IpaBHOM JIMILY Ta/ia je 3aKOH YNy THO Ha IPUMeHY oZpeiaba 0 oMepaBamby
KasHe GU3MUYKOM JIULY KAao YYUHUOLY KPUBUYHOT JeJia, 1a je CyA Ay»KaH Ja
y3Me y 063Up: a) rpaHUIle 3aKOHOM ITPONHCaHe Ka3He 32 KOHKPETHO KPUBUYHO
JleJio, 6) osakiaBajyhe u oTexaBajyhe OKOJIHOCTH U B) CBPXY IpUMeHe Ka3He.

4. HoByaHa Ka3Ha 3a npekpuaje y Peny6aunu Cpouju

[Ipema 3akoHy o npekpiuajuma (30I1)* (uiaH 2) npekpliaj je IpOTUBIPABHO
JleJIo Koje je 3aKOHOM MJIM JpPyTUM IIPONUCOM Ha/JJIeXXHOI opraHa ofpeheHo
Kao MpeKpllaj U 3a Koje je npolnucaHa npekpluajHa caHkuuja. [IpekpiuajHe
CaHKLMje Cy 3aKOHOM oJipeheHe Mepe JpyLITBEHOI pearoBama MPOTUB
YUYUHHOLA IPeKpIlaja Koje IPUMEY|Yy AP>KAaBHU OPraHu y LUJ/bY 3aLITUTE
JPYyLITBa, OJJHOCHO HeroBUX Jobapa U BpeaHocTH (JoBaHoBuh, Jesauuh,
1997: 117-121). OBe caHKIMje uMajy cBpxy oapeheny dynanom 5 30I], a To je
Jla rpabaHu momTyjy npaBHU cUCTEM U Ja ce y6yayhe He YMHe MpeKplIaju.
JloMmahe npekpiuajHo npaBo NpeBubha BUllle BpCTa MpeKpLIajHUX CaHKIIHja
(JoBamesuh, MuaaguHosuh, 2018: 89-90): a) ka3He, 6) Ka3HEHU MOEHHU, B)
OIIOMEHa, I') 3alUTUTHEe Mepe U [) BacnuTHe Mepe. Mehy oBUM caHKLHjaMa

15 ,Cayx6eHu rinacHuk Peny6anke Cp6uje”, 6poj: 65/13,13/16 u 98/16.
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ce 110 3Ha4ajy, IPUPOJHY U CaJIP>)KUHU U3/|Bajajy Ka3He, a Mehy pMa HOBYaHA
ka3Ha. HoBuaHa ka3Ha ce MOKe MPONMKUCATH Ha JIBA HAYUHA U TO ¥: a) PUKCHOM
(oapeheHoM) n3HOCY U 6) cpa3MepH, OJJTHOCHO Y TPOIEHTY ca IPOYy3POKOBAHOM
NOoCJIeIULIOM MpeKplaja.

3aKOHOM WJIM YPendoM ce MOXKe IMPONMUCATH HOBYAHA KasHa y cjaeaehum
pacnonuma (usnan 39 301I1): 1) 0, 5.000 no 150.000 suHapa 3a GU3UYKO JIKIIE UJIH
OZITOBOPHO JIKIe y mpaBHOM JinIy, 2) o1 50.000 10 2.000.000 griHapa 3a mpaBHO
qune v 3) oz,10.000 1o 500.000 guHapa 3a npeAy3eTHUKA (JoBaHOBUN, Jesiauuh,
1997: 212-214). OpiyKkaMa CKYINIITHHE ayTOHOMHE MOKpajuHe, CKYNIITHHE
OMIITHHE, CKYNIITHHe rpajia beorpasa, o4HOCHO CKyNUITHHE I'paja MOTy ce
NpONUCATH HOBYAHEe Ka3He 0/ MUHUMAJIHOT U3HOCA /10 TM0JIOBUHE HajBUILET
M3HOCa MPONUCAHOr paclloHa HOBYaHe Ka3He. M3y3eTHO ce HOBYaHa Ka3Ha
MOKe MPONKCcaTH Yy GUKCHOM U3HOCY 32 GU3UUYKO JIHIe U OATOBOPHO JIUIE O]
1.000 mo 10.000 guHapa, 3a npegyseTHuka of 5.000 1o 50.000 nuHapa, a 3a
npaBHo iune y usHocy og 10.000 no 100.000 nuHapa. OBako u3peyeHa HOBYaHa
Ka3Ha ce myiaha y poky oa 15 nana.

W3y3eTHO 0o/ HaBeJeHUX PaCllOHA, 3aKOH je NpeJBU/ie0 BUIIA U3HOC ONILTEr
MaKCMMyMa HOBYaHe Ka3He 3a IIpeKpllaje y 06/1aCTH jaBHUX IPUXO/ia, jaBHOT
MHbOpPMUCama, LAPUHCKOTL, CIOJbHOTPrOBUHCKOT U JIeBU3HOT NOCJI0Bama,
)KMBOTHe CpeJiMHe, poMeTa poba M ycayra M InpoMeTa XapTHjaMa Of,
BPEJHOCTH Y Cpa3MepHy ca BUCMHOM IpUYHH-EHEe LITeTe UM Heu3BplIeHe
ob6aBese, BpeJHOCTH pobe UM ipyre CTBApH Koja je npeMeT peKpllaja, aJu
Jl0 ABaZleCeTOCTPYKOT U3HOCA TUX BPETHOCTH C TUM Jla He pehe neTocTpykHu
M3HOC HajBeN X HOBYaHUX Ka3HU Koje ce MOry uspehu npeMa 3akoHy.

5. HoBuyaHa Ka3Ha y ynopeajHOM 3aKOHOAAaBCTBY

y CaBpeMeHOM KPUBHUYHOM 3aKOHOAABCTBY Y NIPUMEHU CY PA3JIMYUTHU CUCTEMHU
3d IPOMNUCHBAKLE U OJMEpPABakb€ HOBYAHE Ka3He YYNHUONY KPUBUYHOT [ieJia.

5.1. I[Ipaeo 6armuukux dps#casa

CnenuduyHa peumewa y mnorsefy oapehuBama HOBYaHe KasHe cajpiKe
HOBa 3aKOHO/aBCTBA 6aJATHYKUX ApxkaBa : EcTonuje, JleTonuje (JlaTBuje) u
JluTBaHuyje.

KpuBrunu 3akoHuk EcToHuje'® u3 1992. rogune ca HoBestama Jjo 2001. ronuHe
(3aneBasioB, Manues, 2001: 7-10) y ysiaHy 28 npeZBruba HOBYaHY Ka3HY Kao
[JIaBHY WJIM CIIOPe/IHY Ka3HY ¥ TO HOBYAaHY Ka3HYy Y JIHEBHUM M3HocKMMa. OHa ce

16 Karistusseadustik (Luhend KarS) RT 12001, 61, 364, (dated 6.]June 2001)...... RT12017,
30, 3 (dated 13. Decembre 2017).
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Moxxe uspehu y pacnony oj; 30 1o 500 fHEBHUX M3HOCA. 3AKOHOM je oApeheHo Aa
ce BUCHHA jeJHOT JHEBHOT N3HOCA HOBYaHe Ka3He Y HOBLY o/ipehyje y cpasmepu
ca NIpPOCeYHUM JITHEBHUM NPUXOJ0M ocyheHOr Jiu1a, pU 4eMy Taj U3HOC He
MoO2Ke J1a 6y/ie HUkH o1 50 kpoHoca (HoBYaHa jeaununay Ecronuju). [Ipoceyan
JIHEBHU NPUX0J, ocyheHor /ula ce u3payyHaBa Ha OCHOBY NpUXo/a Koje je
OH OCTBApUBAO Yy TOJUHHU Ipe OTIOUYUbatha KPUBUYHOT MOCTYIKA a, AKO CY
TH NOJAALM HEMO3HATU UJIM UX HUje Moryhe yTBpAUTH Ha APYTU peJieBaHTaH
Ha4yMH, Kao OCHOBA 3a OBO M3pauyHaBame Cce Y3MMajy Mmojany 3a ocyheHo
JIMIle U3 IpeTXOo/iHe KaJjleHapCcKe roiuHe. 3aKOHUKOM je JaJsbe npejBubheHa
u MoryhHocT myiahamka HoBUaHe Ka3He y paTaMa (CTaBKaMa) aKo CyZ Ha OCHOBY
3axTeBa ocyheHor sinna Hahe fa je To onpaBaHo. [Ipy ToMe CyJ LleHU HeroBy
NOPOJUYHY CUTYaLujy v npodecroHasHe 06aBe3e. Y TOM CAyUajy Cy/ je AyKaH
JlaoJipe/iv BUCHHY Mece4yHe paTe U pPOK lbeHOT Nsiahamwa Koju He MOXKe Jia Tpaje
Jly>Ke ofl TOAMHY JAaHa.

HensiaheHa HoBYaHa kas3Ha (y 11€JIOCTH UJIH AeJUMHUYHO) MOXe ce 3aMeHUTH
Ka3HOM 3aTBOpa U TO TAaKO LITO ce HenJiaheHa TpU JHEeBHA M3HOCA HOBYaHe
Ka3He 3aMeyjy jeIHUM JJaHOM 3aTBopa (4JiaH 43, ctaB 4 K3), c TuM J1a Tako
HM3peyeHa Ka3Ha 3aTBopa (CylJ/eTOpHHU 3aTBOpP) He MOXe Aa Tpaje Kpahe
o[ leceT fAaHa. MHTepecaHTHO je pelleme eCTOHCKOr 3aKOHOAaBIIa MpeMa
KOMe ce HOBYaHa Kas3Ha Moxke u3pehu U MaJloJIeTHOM YYUHUOLY KPUBUYHOT
JeJsia (IITO je U3y3eTakK o/ paBuJa Jia ce IpeMa OBOj KaTeropuju yYMHUIAIa
KPUBHUYHUX JleJla IpUMeYjy Noce6He BpCTe KPUBUYHUX CAHKIHMja — BACTIUTHE
Mepe, a He Ka3He). [I[peTnocTaBka 3a 0By U3y3eTHY 3aKOHCKY MOT'YhHOCT jecTe
Jla MaJIoJIeTHUK MMa CONCTBEHe MpUxo/ie. Y TOM ciayuajy My ce Moxke uspehu
HOBYaHa Ka3Ha y IHEBHUM H3HOCHMa y pactioHy oz 30 10 250 1HEBHUX U3HOCA.
3a mpaBHO JMlie je NponrcaHa MOrYhHOCT U3puLlakba caMO HOBYaHe Ka3He y
dukcHoM (oapeheHom) nzHocy y pacrnony oz 50.000 1o 250.000.000 kpoHoca.

Kpusuuynu 3akonuk Jleronuje!’ u3 1998. rogune ca HoBesiama 10 2001. ronuHe
(Lukashov, Sarkisova, 2001: 15-19) y unany 41 npegBruba HoBYaHY Ka3Hy Kao
[JIaBHY WJIU criopefHy (AoNyHCKY) Ka3Hy. OBy Ka3HY MOXe /ia U3peKHe CY/,
aJiy 4 jaBHU Ty>XuJal (LIITO Yy NpaBHOj TEOPUjU ca ONpaBJaHUM pa3Jo3uMa
KPUTHUKYjy 6ynyhu fla ka3sHe MOTY U3pULATH CaMO CYyJCKHU OpPraHU mnocJe
3aKOHUTO CIIPOBEJeHOI KPUBUYHOT NOCTYIIKA, @ He U OPraHu KPUBUYHOT
rombema Koje peJicTaB/ba jaBHU TyxuJal). [Ipy u3puiamwy HOBYaHe Ka3He
Kao IJlaBHe Ka3He CyJi IpUMemyje MelloBUTH cucTeM. Hanme, 3akoHoZaBal je
NOCTAaBUO /iBa IpaBu1Jia 3a 0/iMepaBabe HOBYaHe Ka3He Y CBAKOM KOHKPEeTHOM
caydajy. [IpBo ce npuMemyje cucTeM JHEeBHUX M3HOCA. Tako ce oBa Ka3Ha
MoKe U3pehr y pacnoHy oJf TpU A0 ABecTa MUHUMAJHUX MeCeYHUX NJjaTa y
Peny6sunu. U Apyro, npu u3pullalby HOBUaHe Ka3He Y CBAKOM KOHKPETHOM

17 Krimallikums, Latvias Vestnesis No. 199/200 - 1998.........ccccccvrerennee No. 61/4867 - 2013.
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cJIy4ajy cyJ IpuMeyje ’beHO NPONOoPIIMOHANHO 0iMepaBamwe. Hanme, BUCHHY
HOBYaHe Ka3He oJpeDhyje cy/cko Behe y cpazMepu ca: a) TEXXMHOM U3BPILIEHOT
KPUBHUYHOT Jles1a (TpUpo/a Jies1a; BpCTa, UHTEH3UTET U 06UM IPOYy3pOKOBaHe
nocJie/iuile; 3Ha4aj 06jeKTa Hana/ia; HAuYMH U CPeJICTBO U3BPIIEHa JleJ1a; CTeleH
KPUBHILE YUYNHUOLA U [Ip.) U 6) eKOHOMCKOM CUTYaLlKjOM YYHUHHUOI[A KPUBUYHOT
Jiesia (Koja 3aBUCH 0J] BUCHHE IIPUX0/Ia YYUHHUOLA U YJIAHOBA HbeTOBe MOPOJHILE,
aJIu U BUCHHE BbUXOBHUX pacxoja). Kasa HoBYaHy Ka3Hy Kao [VIaBHY Ka3HY
M3pHYe jaBHU TYKUJIall, OHA He MOXe Jia 6y/ie y BeheM U3HOCY 0[] MOJIOBUHE
MaKCHMMaJIHOT M3HOCA HOBYaHe Ka3He Koju je ofpebeH y mocebHOM feny
KpuBHYHOT 3aKOHKUKA KO/JI I0jeJUHUX KPUBUYHUX JleJIa.

YKOJIMKO ce pajiy 0 U3pULathy HOBYaHe Ka3He Kao Cope/iHe Ka3He, 3aK0HO0/4aBall
je oApenuno Aa ce oHa Moxe U3pehu y pacloHy o TpH A0 CTO MUHUMAaJHHUX
MeceyHUX miaTtay Jleronuju. Ho, cysy uiv jaBHU TyKUJ1al MOTY y OlIPpaBJaHUM
cJyyajeBUMa Jia A03BoJie ocyheHoM sinny niahamwe HOBYaHe Ka3He y paTaMa,
ajid Hajay»Ke 10 jelHe ToJHHe. Y TOM CJy4ajy ce oapebyje BUCUHA, pOK U
HauuH nJahawa cBake nojefjiHe pate. AKo ocyheHo Jinle y IOTIYHOCTH UJIU
JleJIMMUYHO He [JIaTU U3pedyeHy HOBYaHY Ka3Hy, OHa ce MOXe 3aMEHUTHU Ka3HOM
3aTBopa u3 4iaaHa 39 K3 (kpaTKoTpajHo 3aTBapake ocyheHor sula Ha BpeMe
OJi TPH JlaHa /10 LIeCT Mecelld) U TO CaMo M0/ yCJ0BOM Jia HensiaheHu U3HOC
HOBYaHe Ka3He He IIpeJia3yu TpUJeceT MUHUMAJHUX MeCeYHHUX IJ1aTa. Y ToM
CJIy4ajy ce jelHa MUHMMaJIHA MeCeYHa JlaTa 3aMembyje ca YeTUPU JJaHa 3aTBopa
(cynJyieTOpHM 3aTBOP) KOjU He MOXKe Jla Tpaje Ay»Ke o Tpu Mecela. YKOJIHUKO
je u3pedeHa HOBYaHa Ka3Ha HemnJiaheHa y U3HOCY KOjU je BehM oJ TpueceT
MUHUMaJIHUX MeCeYHUX IJ1aTa, Ta/la Ce OHA 3aMeyje Ka3HOM JIHIlIea c1060/e
13 4yiaHa 38 K3 (siuiierwe ca060/e y Tpajamy of IeCT MeCely 0 MeTHaecT
roZjHa), ¥ TO TAaKO IITO Ce jeJHAa MUHUMaJIHa MeceyHa IJlaTa 3aMemyje ca
YeTHUPH JlaHa JIMIleka c1060/e, TPU UeMy OBa Ka3Ha He MOXe Takohe Jja Tpaje
Jly»Ke oJ TOAVHY AaHa. M 3akoHogaBan, y JleToHuju npegBuba moryhHocT
HW3pUlahba HOBYaHe Ka3He peMa MaJoJIeTHOM YYMHUOLy KPUBUYHOT JeJa
(41aHa 65, cTaB 4) 0/ YCJI0BOM /ia OH ITOCeyje CONCTBeHe npuxoze. OBoM ULy
ce HOBUaHa Ka3Ha Moxe u3pehu y pacony oJ; jeHe 10 meJieceT MUHUMAJTHUX
MeCeuyHHUX njiaTtay Peny6aunu.

KpuBuunu 3akoHuK Peny6suke JiuTBanuje'® us 2003. rogune (borgammuy,
2003: 1-2) nosHaje ABa BU/la HOBYaHe Ka3He: a) HOBYaHa Ka3Ha 3a pU3UyKa
auna (4nad 47) v 6) HOBYaHA Ka3Ha 3a mpaBHa inIa (4iaH 43). U 3akoHoaBall
y JInTBaHUjU [I03HAje HOBYAHY Ka3HY Yy IPOCEYHUM JIMYHUM goxounuma. To
je BapujaHTa cUCTeMa oJjMepaBatha HOBUaHe Ka3He KOjU je 6/1M3aK HAYUHY
ofiMepaBamwa Ka3He y J/leToHujH (rie ce U3pyuye HOBYaHa Ka3Ha Yy MUHUMaJIHUM
MeCeyHUM IJlaTaMa 3amnocjaeHux y Peny6sunu). To 3Ha4yu Aa ce yYUHUOLY

18 Criminal Code, No. VIII-1968......No.X1I-1649.
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KPUBHUYHOT JleJIa U3pHYe HOBYaHA Ka3Ha Y PAcIoHy 0/ jeZJHOT J10 MaKCHMaJTHOT
HM3HOCAa MPOCEYHOT JIMYHOI J0XOTKa y JIUTBaHUjU NpeMa 3BaHUYHUM
CTAaTUCTUYKUM OJJallMMa ¥ IPOTEKJIO0j KaJeHJapCKoj TOAUHH. 3a Pa3JIuKYy O
Ta4yHO oJipeheHOr MUHUMYyMa OBe BPCTe Ka3He, 3aKOHUK HA PAa3JIMUUTE HAYHHe
ozxpebhyje onIITH MaKCUMYM OBe BPCTe Ka3He 3aBUCHO O/ BPCTe, TEXXHUHE U
NpUpPO/ie YYUEHOT KPUBUYHOT Ziesia. Ta mojiesia KpUBUYHUX JieJia je ypeheHa
yraHoM 11 - BpcTe KpUBUYHUX Jiea. Tako ce 3a mpecTyn Moxe u3pehy HoBYaHa
Ka3Ha y BUCHHH JI0 NeJleCeT MUHUMAaJTHUX H3HOCA NPOCEYHUX TMUHUX I0X0/1aKa,
3aJIaK1le KPUBUYHO JIEJI0 /10 CTOTUHY MUHHUMAJHUX U3HOCA IPOCEYHUX JIMYHUX
JI0X0/1aKa, 32 Make TEUIKO KPUBHUYHO JIeJIO 0 JIBé CTOTHHE MUHUMAaJHUX
M3HOCA NPOCEYHUX JIMUHUX JI0OX0/JaKa U 32 HAPOUHUTO TEIIKO KPUBUYHO JI€JI0
Jl0 TP CTOTHHE MUHUMAaJIHUX U3HOCA IPOCEYHUX JIMUHUX J0X0aKa.

Ha kpajy je 3akoHOgaBal oApeauo Jia ce y cay4ajy U3Bpllermha HEXaTHOT
KPHUBHUYHOT Jies1a 6UJIO Koje BPCTe, IPUPO/Je U TeKMHe, HOBYaHa Ka3Ha MOXe
nu3pehu caMo 0 MaKCHMAaJIHOT U3HOCA 10 75 MUHUMAaJIHUX U3HOCA TPOCEYHUX
JIMYHUX Joxogaka. [[paBHOM 1M1y Ka0 YYMHUOLY KPUBUYHOT ZleJia Ce y CMUCJIY
ysiaHa 43 K3 moxke uapehu HoByaHa Ka3Ha y usHocy 70 10.000 MUHUMaJIHUX
HM3HOCa NpPOCEYHUX JHUYHUX J0X0JaKa (WITO IpejcTaB/ba UHTEPECAHTHO
peuierse 6yayhu na Hajpehu 6poj caBpeMeHHUX KPUBUYHHUX 3aKOHO/[aBCTaBa
3a paBHa JIMlla IPONHKCYje HOBYAaHY Ka3HY y QUKCHOM — oipeh)eHOM U3HOCY, a
He Y CUCTeMY MHHHUMAaJIHUX U3HOCA MPOCEYHUX JIMYHUX 0X0AaKa). Y caydajy
Jla ocyheHo PU3MUKO JIMIlEe He IJIaTH U3peyeHYy HOBUYAHY Ka3HY Y LeJIOCTU UJIU
JleJJUMHWYHO, 6yayhu a HeMa cpe/icTaBa (JaKJje, M3 olpaBJaHUX pa3Jiora, ako
je He3amnocJIeHO, HeMa IpUX0/ie UJIM UMa HeJOBOJbHO IPUX0/ia UJIM HepeJoBHe
NpUXoZie U CJ1.), Taja ce HenslaheHa HOBYUaHA Ka3HAa 3aMemyje Ka3HOM paja y
ONIITEM UHTEpPeCY (KOju y CMUCJY YaaHa 46 Moxxe Jja Tpaje o 10 g0 40 yacoBa
3a BpeMe 0/ jeTHOT Mecella /1o ToAUHY AaHa). Ho, ako ocyheHo sinie nsberasa
Jla IIJIaTU u3pedyeHy HOBYaHy Ka3HyY, OHa Ce 3aMemyje Ka3HOM KpaTKOTpPajHOT
3aTBopa - arest (41aH 49) Koju MoKe Jla Tpaje HajaAyKe KOJIUKO je TPOMrUCcaHo
3a oZpeheHy BPCTY YUMbEHOI KpUBUYHOT JieJia.

5.2. lIpaso ucmouyHoesponckux dpicasa

Oz MCTOYHOEBPOINCKUX JpXKaBa aHa/M3upaheMo NpuMeHy HOBYaHe KasHe y
3aKoHoJaBcTBY: besopycuje, Byrapcke, Pycke genepanuje u YkpajuHe.

KpuBuuHu 3akoHuk Peny6suke Besopycuje us 2001. rogune’ y ynany 50
IPOIKCYje HOBUYAHY Ka3HY YMja BUCHMHA 3aBUCH OJ: ) KapaKTepa U CTeleHa
ONACHOCTH Y4YHHeHOT KPUBUYHOT JleJia U 6) MMOBHUHCKOT CTaka yYUHHOLA.
OHa ce u3puye y pacnony of tpujeceT o 1.000 ocCHOBHUX CTOMNa YUjU Ce

19 Criminal Code of the Republic of Belarus, Offiacial text, Minsk, 2001.
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n3HOC yTBphyje y BpeMe uspunama npecy/ie. Henaniahena HoBuaHa kKa3Ha ce
3aMemyje Ka3HOM pajia y jaBHOM HUHTepecy. UHTepecaHTHO je pelierwe npemMa
KOMe ce HOBYaHa Ka3Ha Moxke u3pehM U MaJioJIeTHOM YYUHUOLY KPUBUYHOT
JleJla aKo MMa CBOjy MMOBHUHY. Y TOM CJ1y4ajy BUCHHA HOBYaHe KasHe ce ofipehyje
y pacniony oz, 20 1o 100 ocHOBHUX cToOMa.

KpuBuunu 3akonuk Peny6snke Byrapcke® uz 1968. rogvne ca HoBeJlaMa Zio
2017. rogune?' y unany 47 npejpubha HoBYaHy Ka3Hy (ry106y). OHa ce uspude y
oznpeheHOM H3HOCY, IPU YeMY Ce HaBO/ M CaMo OILITH MUHHUMYM O[] CTO JIeBa.
[Ipu u3puUIlaky Ka3He y CBAKOM KOHKPETHOM CJIy4ajy ce y3uMajy y 063up
cyesiehe OKOJIHOCTU: CTeNeH ApyLITBEHE OTACHOCTU KPUBUYHOT JleJia, MOTUBHU
YUYMHUOLA U APYTe oJaK1aBajyhe u oTexxaBajyhe oKOJIHOCTH, TPU 4YeMY 3aKOH
He HABO/JIM y UYEMY Ce OHEe CacToje, Ka0 U UMOBUHCKO CTakbe (IPUXOAH, pacXoau
Y opoiuyHe o6aBe3e) ocyheHor sinna. CieluUIHO je pellierbe Koje oMy IITa
M3BplIee MPAaBHOCHAXHO H3pedyeHe HOBUAaHe Ka3He U I10cJle CMPTH ocyheHor
Jguna (IITo je peTKOCT Y KpUBUYHOM NpPaBy Koje cMaTpa Jia je Ka3Ha JIMYHOT
KapaKTepa, na ce racu cMmphy ocyheHnor sqiunia).

KpuBuuHU 3akoHUK Pycke ®enepanuje u3 1996.roguHe ca HoBesiama 1o 2014.
rofivHe y 4jaHy 46 npessuha HOBUaHYy Ka3HY Koja ce Moe U3peht Kao rj1aBHa
Y Kao clope/iHa Ka3Ha y CKJaJAy ca CUCTeMOM IPOCEYHUX JIUYHUX J0X0LaKa
y ApaBH, deslepaiHOj jeJUHULM UK aIMUHUCTPATUBHOj TEPUTOPUjaJIHO]
jeAMHUIM, OJHOCHO Yy 3aBUCHOCTHU O/} IPOCEUHOT JIMYHOT JJ0X0TKa ocyheHor
auna. OHa ce moxe uspehu Ha JjBa HauuHa: a) y ogpeheHom usHocy oz 5.000
Jl0 MUJIMOH py6asba U 6) y 3aBUCHOCTH 0] IPOCEYHOT U3HOCA J0X0TKA - 3apajie
WJIM JpyTor npuxoja ocyheHor jva y nepuoy of JiBe ceAMuUIe 10 IeT rogruHa
WJIM y 3aBUCHOCTH O/ BUCHE IPOTUBIPABHO NPUGaB/bEHE HMOBUHCKE KOPUCTHU
WJIM IPUMJbEHOT MUTa. BUCUHY HOBYaHe Ka3He cy/J, o/ipehyje Ha OCHOBY: TE€XKUHE
YUUHbEeHOT KPUBUYHOT Jiesia, UMOBUHCKOT CTama ocyheHor Jihla U berose
NopoJulie, BUCHHE 3apajie U Jpyrux npuxoja ocyhenor suua (Papor, 2008:
315-317).

AKo ce paZid 0 YYUHHUOLY TELIKOT UJIK HAPOYMUTO TELUIKOT KPUBUYHOT JieJia, Taja
ce HOBYaHa Ka3Ha Moxe uspehu y usnocy oz 500.000 py6asba U1K y 3aBUCHOCTH
0/l BUCHHE 3apa/ie UM APYyTor Npuxoja ocyheHor juia Koje je ocCTBapuo y
IepUoly oJf TpU rofiiHe. Y c/y4dajy NpoNnopLOoHaJHOr 0 MepaBamka HOBUYaHe
Ka3He TaJla ce keHa BHUCHUHA oJpehyje A0 cTOCTpyKOr M3HOCA BPeJHOCTH
OoCTBapeHe NPOTHUBIPAaBHe UMOBHHCKE KOPHUCTH, aJid Ce MOXe KpeTaTHu y
pacnony oj; 250.000 g0 5.000.000 py6asba. U3pedyeHa HOBYaHA Ka3Ha ce MOXKe
NJIATUTH Uy paTaMa, IpYU 4eMy Taj POK He MOxKe OUTH AyKHU OJf IeT TOJUHA O]

20 State Gazette No.26/1968............. No.85/2017.

21 CoopHUK Haka3aTe/bHU 3aKOHM, HakaszaTtesneH kogekc, Coduja: Coou-P, 2010, 24-25.
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JlaHa MPaBHOCHAXXHOCTH cy/cke oaayke (Papor, Ecakos, Uyyaes, CTenasuH,
2007: 143-145).

W MaJioJieTHOM YUMHHOIY KpUBUYHOT JieJia (4yaH 88) Moxke ce usapehu HoBYaHa
Ka3Ha aKo [oce/lyje UMOBUHY WJIM IpyTe NpUXo/ie (3apaAy) Ka/ja ce kbeHa BUCHHA
kpehe y pacniony oz 1.000 0 50.000 py6asba UK y 3aBUCHOCTH OJI TPOCEYHE
3apa/ie UJIH IPYyTUX IPUX0/1a MaJI0JIeTHUKA KOj€e je OCTBApPHO y IEPUOAY OfI IBE
ceMuiie J1o mecT Meceny. Ho, oBako n3peyeHa HOBYaHa Ka3Ha MaJIOJIETHUKY
ce MOKe HallJIATUTH U O/] FheTOBUX POAUTEIbA UJIM 3aKOHCKHUX 3aCTYMHHUKA.

KpuBu4yHU 3akoHUK Peny6yinke Ykpajune?? us 2003. roguHe y 4jaHy 53
npesBuha HOBYAHY Ka3HY Kao IVIaBHY WJIM clopeiHy Ka3Hy. OHa ce uspuue y
pacnony oz yetupH A0 1.000 MUHUMaJIHMX HEONIOPE3NBUX IMYHUX 0X0AaKa y
Peny6saunu. lhbena BUCHHa y CBAKOM KOHKPETHOM CJ1y4ajy 3aBUCH O/f: @) TEXKHUHE
YUUbEHOT KPUBUYHOT Jlesia U 6) UMOBUHCKOT CTamka yYUHUOLA. Y Cay4dajy
HEHOT HeoNpaBAaHor IJahawa y 1leJIOCTU UJIH JleJIMMUYHO, CYJ je 3aMemyje
Ka3HOM pajia y jaBHOM (OMLITeM) UHTepecy TaKo IITO Ce jelaH MUHUMAJHU
JINYHU JJOXO/,aK 3aMembyje ca leceT YacoBa paja, 0HOCHO Ca Ka3HOM IONIPaBHOT
paja rae ce 4eTUpPU MUHMMaJIHA JIMYHA JOXO0TKA 3aMemwyjy ca Mecel, JaHa
IONPAaBHOT pajia KOju He MOKe Jja Tpaje Ay»e o ABe roguHe. U oBaj 3aKOHUK
Jl03BO/baBa MOT'YRHOCT U3pHUIllakba HOBYaHE Ka3He MaJIoJIeTHOM YYUHUOLY
KPUBUYHOT /leJ1a KOjU UMa COIICTBEeHe PUX0/ie, TMYHe QUHAHCHje NI UMOBUHY
y KOM CJIy4ajy ce oBa Ka3Ha Moxe u3pehu o usHoca o 500 MUHUMaJIHUX
HeOIIOPe3UBUX JIMYHUX J0X04aKa.

5.3. IIpaso jyscHoeseponckux dpicasa

On jyKHOEBPOIICKUX Jp>KaBa aHajau3upaheMo npuMeHy HOBUYaHe Ka3He Y
3akoHoAaBCTBY: I'puke, UTasuje u lllnanuje.

Kpusnunu 3akonuk 'puke (Lolis, Mangakis, 1973: 56) yunany 57 npomnucyje: a)
HOBYAHY Ka3Hy y oapeheHoM nu3Hocy. OHa ce Moxe u3pehu 3a 3/104MH Y paclioHy
oz 50.000 o meT MUJIMOHA ZpaXMHU U 6) I106y Koja ce U3pHYe 3a NPECTyN ¥
usHocy oz, 10.000 go 200.000 gpaxmu. [Ipu ogpehuBarmby BUCHHE HOBYAaHE Ka3He
YYMHUOLY KOHKPEeTHOT KPUBUYHOT JleJ1a Cy/l y3uMa y 063Mp UMOBUHCKO CTakbe
y4YMHHUOLA U 06aBe3e Koje MMa [IpeMa YJaHOBUMMa NOPOAULEe KOoje U3/ApKaBa.

22 KpumuHannuj kozekc Ykpaunu, OdunujHe Buanuja, BepxopHa pajia Ykpaunu, Kues:
[TapnamenTcke BuganunTBo, 2003, 16.
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KpuBuunu 3akonuk Uranuje? us 1930. ca HoBeslama 0 2009. rogune®* npema
YYUHUOLMMA 3JI0YMHA U IPECTyIa NPONUCyje HOBYaHy Ka3Hy. OHa ce jaB/ba y
JlBa 06JIMKa U TO: a) Y PUKCHOM U3HOCY U 6) MPONOPIIMOHAJHO ca BpeJHOIIhy
YUUbeHOT KPpUBUYHOT JeJa. [Ipema ofpenbu ynaHa 24 HoBYaHA Ka3Ha ce
YYUHUOLY 3JI04MHA U3puue y pacnony oz 50 no 50.000 eBpa, a yuYUHHOLY
npectyna of, 20 go 10.000 eBpa. Y uynaHy 27 NponucaHo je MPONnopIoOHATHO
V3pULakbe HOBYaHe Ka3He 3aBHCHO 0Jf BUCHHe NPOTHBIIPAaBHO NpHbaB/beHe
HMOBUHCKE KOPUCTHU UJIU NPOYy3POKOBAHE IITETE YUUbEHUM KPUBHUUYHUM
JleJloM. Y onpaBJaHUM cJy4vajeBMMa, KaZila TO EKOHOMCKe IpUJIMKe ocyheHor
JIUIIA 3aXTeBajy, HOBUaHA Ka3Ha ce Moxke u3pehu y parama u To o Tpu go 30
MeCeuyHHUX paTa, Ipy¥ 4eMy MMHUMaJIHU U3HOC jeIHe paTe MOKe Jia U3HocH 15
eBpa. Y cay4ajy HeonpaBaHor Hellsiahawka HOBYaHe Ka3He 3aKOH IpoNuUcyje
MOTyYhHOCT eHe 3aMeHe Ka3HOM 3aTBOpa U TO Tako To ce 250 eBpa 3aMemyje
ca jeJHUM JJaHOM 3aTBOpa.

KpuBuuHu 3akoHuK lllnanuje uz 1995. rogune (Kysmenosa, PeleTHUKOBA,
1998: 26) y unany 50 npejiBubha HoOBYaHy Ka3HY Koja ce jaBJba y iBa 06JIMKa.
[IpBU 06JIMK HOBYAHE Ka3He Ce U3pHUYe y AHEBHOM U3HOCY O/ IeCeT JlaHa [0 iBe
roJlMHe, 0ZJHOCHO /10 TeT FO/IMHA 3a IpaBHA JIMI}A Ka0 yYMHUOLEe KpUBUYHUX JleJia.
BucurHa jegHoTr JHEBHOT H3HOCA MOKe Jia ce kpehe o Ba 10 400 eBpa, 0fHOCHO
071,30 10 5.000 eBpa 3a npaBHo sule. [Ipu oapehrBawby BUCHHE je IHOT JHEBHOT
HM3HOCa HOBYAaHe Ka3He Cy/l y3uMay 063up GUHAHCH]CKO CTakbe ocyheHor inIa,
HeroBe NpUxo/ie U IOpoAuYHe 06aBe3e, Kao U pyre 0KOJHOCTH Koje ce 0lHOCe
Ha JINYHOCT YYUHUOLA. Y ONpaBJaHUM CaydajeBUMa CyJ MOXe JJO3BOJIUTH
Y njahawe HOBYaHe Ka3He Yy paTaMa U TO HajAy»e /0 JBe roJ1He OJ JaHa
MPaBHOCHAXKHOCTH npecyze. pyru o6/MK HOBYaHE Ka3He je MPOIMUCAH y YJIaHy
52 - nponoplLoHaJHAa HOBYaHa Ka3Ha. Y 3aKOHOM NPONUCAHUM CJyyajeBUMa
HOBYaHa Ka3Ha ce MOe U3pehu y mponopiiuju (cpasmepu) ca BACUHOM IITETE,
BpeJHOUINY KPUBUYHOT JieJia MU JOOUTH Koja je cTeyeHa KPUBUUHUM JI€JI0M.

5.4. lIpaso cpedrwoesponckux aprcasa

Of cpe/ilbO0eBPOIICKUX Jp’KaBa aHaau3upaheMo NpUMeHy HOBUYaHe Ka3He y
3akoHOaBCTBY: AycTpuje, Hemauke, @paniycke u llIBajinapcke.

KpuBuuHu 3aKoHUK AycTpuje u3 1974. ca HoBesiama 10 2004. rogune?® y 4jaHy
19 nponucyje HOBYaHY Ka3Hy Yy JHEeBHUM H3HOCHMaA (CTOIaMa) oJ, HajMame
JlBa IHeBHA U3HOcCA 6e3 opehema weHor makcumymMma (Triffterer, 1994: 117).

23 Legge 10. Ottombre 1930. No. 1398. Testo coordinate ed aggiornate del Regio Decreto
Legge 20.3.2016. No. 20 e 8. Marzo 2017. No. 24.

24 Compendio di Diritto Penale, Parte generale e speciale, Napoli: Simone, 2009, 271.
25 Bundesgesetz. Strafgesetzbuch - StGB. BGBI 1974/60.
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BricvHa HEeBHOT M3HOCA HOBYaHe Ka3He ce oZpehyje npemMa JUYHUM NIpUINKaMa
Y cnoco6Hourhy 3a npuBpehruBamwe yunHUOLa KPUBUYHOT Jiesia. OHa MOXe Jja
ce kpehe oz yetupu ox 5.000 eBpa (panuje 30 g0 4.500 wuanHra). Y cayyajy
Jla ocyheHU He MJIATH U3peYeHY Ka3HY y LeJOCTHU UJIU JeJHMMUYHO, OHA Ce
3aMemyje Ka3HOM 3aTBOpa IPU UeMy je/laH [laH 3aTBOpa 3aMembyje 1Ba JHEBHA
rn3Hoca HoBuaHe KasHe (Foregger, Serini, 2004: 19-20).

KpuBuuynu 3akoHuK Hemauke?® ca HoBesiama g0 2013. roaune y yaany 40
npesBubha HOBYAHY Ka3HY Y JHEBHUM Iy06aMa (MI3HOCKMMaA) y PACIOHY O/ eT
Jo 360 nHeBHUX r106a. [Ipu oxpehuBamy oBOT 6poja cy1 y3uMa y 063up JU4He
¥ GYHAHCHUjCKe TPUJIMKe YUMHUOLA JleJla M BUCUHY JIMYHOT JOX0TKa (3apaje)
KOjy OH MOXe 1a 0CTBapu y TOKY jeTHOT paiHOT JjaHa. BucuHa jejHOT JHEBHOT
n3Hoca (r;106e) ce kpehe ox jengnor 0 30.000 eBpa (paHuje oz 2.000 go 10.000
DM). Ho, cyn Moxe a M3peKHe YYMHUOIY KPUBUYHOT JleJla U HOBYAaHY Ka3HY
Kao CIopeJiHy Ka3Hy y3 KasHy 3aTBOpa U KaJla HUje MpoIKcaHa 3a yYUbeHO
KPUBHUYHO /110 aKO Ce Pa/iH O ZieJ1y KOjUM je yYUHUJIAL, TPU6aBHUO0 UJIK MOKYLIA0
Jla npub6aBy NPOTUBIPABHY UMOBUHCKY KopuCT (Gropp, 1998: 95).

KpuBnuunu 3akoHuK @paHnycke us 1992. ca HoBesiama g0 2013. roguHe?’ y
yynaHy 131-5. npeaBuba HOBYaHY Ka3Hy y JHEeBHUM H3HOocKMMa. OHA je MHa4e
NponrcaHa KyMyJJaTUBHO (M peTKO aJTEpHATHBHO) y3 Ka3Hy 3aTBopa 3a
HajBehu 6poj KpUBUYHUX Jesa. Moxe ce usdpehu Hajuuie 10 360 JHEBHUX
n3Hoca (6e3 oagpehera MUHUMYyMa), IpY YeMY BUCHHA jeJHOT JHEBHOT U3HOCA
HOB4YaHe Ka3He He Moxe Jia 6yzie Beha oz 1.000 eBpa. bpoj saHa HOBUaHe Ka3He
ce oapebyje 3aBUCHO 0/ OKOJIHOCTH U3BplLIewka KpuBHUYHOT Jesa (Geninet,
2012:78).

KpuBnunu 3akoHuk llBajuapcke Kondenepanuje?® uz 1937. ca HoBesramMa
o 2000. roavHe y 4iaHy 48 nponucyje HoBYaHy Ka3Hy. OHa ce jaB/ba y /iBa
06J1MKa: a) HOBYaHAa Ka3Ha y IHEBHUM U3HOCUMa (T/Zie HUje oipeheH MUHUMY M)
Y To HajBule 70 360 JHEBHUX U3HOCA YHjU ce 6Poj yTBphyje npema cTeneHy
KPUBULE YYMHUHUOLA, TEXKUHH YUYUEHOT KPUBUYHOT JleJla U UMOBHHCKOM
CTamwy YYMHUOLA. JeJaH HEBHU H3HOC HOBYaHe Ka3He Moxe Aa focTurhe 3.000
¢dpaHaka 1 6) HoBYaHa Ka3Ha y ogpeheHoM usHocy - a0 40.000 ppanaka, npu
yeMy HUje ofpeheH ’beH MUHUMYM, C TUM LITO Y CJ1y4ajy U3Bpllieha KPUBUYHOT
Jles1a U3 KOPUCTOJ/by6Jba CY/, HYje Be3aH NPONMCAaHUM MaKCUMyMHUMa OBe Ka3He
(CepebpenukoBa, Kysmenosa, 2000: 24). HoByaHa ka3Ha ce Mopa yIJAaTUTH
y POKY O/ Mecel 0 TOJAUHY [lJaHa, C TUM LITO Ce y ONpaBJlaHUM CJy4yajeBUMa
MO2Ke JJ03BOJIUTH U MJahame Ka3He y paTaMa. Y cay4ajy u3beraBamwa beHoT

26 Strafgesetzbuch, StGB, 50. Auflage, Munchen: Deutscher Taschenbuch Verlag, 2012, 21.
27 Code penal du France, Version consolidee au 7 aout 2017, Paris: Dalloz, 2013, 78.
28 Schweizerisches Strafgesetzbuch. StGB, 7. Auflage, Zurich: Liberalis, 2013, 33.
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nsahama, OHa ce U3BpIaBa NPUHYAHO a, aK0o TO HUje Moryhe, Ta/ja ce HenslaheHa
HOBYaHa Ka3Ha 3aMebyje Ka3HOM 3aTBopa (4JaH 36), Ipy 4eMy jeJlaH JJHEBHU
M3HOC HOBYaHe Ka3He Ce 3aMemyje jeJHUM JJaHOM 3aTBopa.

6. 3aKk/by4yak

Y cysbujamby pasJMUUTUX 06JMKA U BU/I0BAa KPpUMHUHAJUTETA (aJU U PYyTUX
BpPCTa ZieJINKATa Kao WITO Cy: IPUBPEAHU MPECTYNH U MPEKPIIAjH) APYIITBY
CTOjU Ha pacloJaramwy BUlIe CpeAcTaBa, Mepa U NoCTynaka. JeJHO 0 THUX
CcpeZcTaBa IpeCTaB/bajy M KpUBUYHONIpaBHe Mepe. Ibuxy KpuBHUYHOM NIpaBy
Peny6inke Cp6uje nMa BUllle BpcTa. Ty Cy KpUBHUYHE CaHKIIM]e, ajlu U Jpyre
KpPHUBUUYHONPABHE Mepe sui generis. Y cipeyaBamy U cy36Ujalby UMOBUHCKOT
KpUMHHajJAUTeTa (KOju IpeoBJiaZlaBa y CTPYKTYpPH, AUHAMHULU U OOUMY
KPUMHHAJMTETA OJf HAjCTAPUjUX BpeMeHa 10 JaHALIbUX laHa, KaK0o y IpyTUM
3eMJbaMa, TaKO U KOJ] HAaC) y OKBUPY LIKMPOKe Jielle3e pa3JIMUUTUX Py LI TBEHUX
Mepa pearoBarkba Ha KPUMHUHAJIUTET, [0 CBOM 3HA4ajy, IPUPOLH, CAAPKUHH,
KapaKTepy M [lejCTBY M3/|Baja Ce HOBYaHa Ka3Ha Kao jeilMHa UMOBHUHCKA Ka3Ha
Y jeJlHa O/1 HajCTapUjUX Ka3HU YONIITe (HacTasa y fob6a npeTBapama NIpUuBaTHe
peakuUje — oCBeTe y KOMIIO3ULUjy — OTKYITHUHY).

HMaxko ce oB/ie NPBEHCTBEHO Pajiu O MIPUHY/HOj, peTPUOYTUBHOj MepHU Koja ce
NpUMewyje NpeMa YYMHHUOLY KPUBUYHOT JleJla yIpaBo 360T U3BPILIEHOT JeJia
Y IPOTUB EHETOBE BOJbE, HE MOXKE Ce CIIOPUTHU U HUXOB IPEBEHTUBHU 3HAUaj
(kako ca acnekTa ClielMjajiHe UK oceOHe NpeBeHIIMje KOjH je BULIE UCTaKHYT,
TaKO U Ca aclleKTa reHepaJiHe UJIM ONILUTe peBeHIHje). [lomTo ce 0BOM Ka3HOM
o YyYUHHUOLlA KPUBUYHOT AeJia o,aysnmajy HNMOBHHCKA IIpaBa UJIK UMOBHHCKa
KOPUCT, OJHOCHO UMOBHHA (Hajuewrhe nmokpeTHa 360T NpUpPOJe U KapaKTepa
v3pedeHe KasHe), TO Ce bbOMe JIpyLITBO HA Haje PUKACHUjU U HajpallMOHAJHU]U
HAuMH CYNpPOTCTaBJ/ba yIPAaBO YYUHUOLMMA HMOBUHCKUX KPUBUYHUX JieJia.
[IpuMeHOM OBe Ka3He YUMHHUOLY KPUBUYHOT JleJia Ce HacToje Cy36uTH o6y /e,
»KeJbe, HAaMepe Jla BpllierlheM IPOTUBIPABHUX JeJsa Moxe yBehaTu UMOBUHY
WJIN CIIPEYUTH lb€HO YMahehe.

Tako ce moxe pehu la HoBYaHa Ka3Ha (4Mja ABa 06JiMKa npeaBuba Halle
KPHBHUYHO 3aKOHO/JABCTBO): a) HOBYaHA Ka3Hay JJTHEBHUM H3HOCHMA 1 6) HOBYAHA
Ka3Ha y ojjpeh)eHOM H3HOCY) yIIpaBo Jieyje AeCTUMYJAaTHBHO Ha YYHHHOLA
KPUBHUYHOT JeJa, aJld U Ha LMpoKe Mace rpahaHa jacHo manudecTtyjyhu
PEIIeHOCT U OAJYYHOCT JPYLITBEHE 3ajeJHUIIE 1a HUKO HE MOKe /1a UMa KOPHUCTH
0J1 Bplilerhba KPUBUYHHUX JieJ1a, OLHOCHO 0J] CBOT IPOTHUBIPAaBHOT [IOHAIIAKA.
Ho, curypHo je, Takohe y KpUMHUHAJIHOj IOJUTHUIIM YECTO UCTUILAHO CXBaTambe
Jla ce CIipeyaBame U Cy36Ujare KpUMHUHAJMTETA 6UJI0 KOr 06/1MKa U BUJA
MCI0J/baBakha, 1a K UMOBHUHCKOT He MOKe epUKaCHO CIPOBECTH CaMO IPUMEHOM
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KPUBUYHUX CaHKIWja. CIMYHU 0GJIHIM HOBYAHE Ka3He Cy mpeJBUDEHH U 3a
y4YHUHUOLlEe TPUBPEIHUX PECTYIA, OJHOCHO NpeKpiaja y Peny6aunu Cpouju.

Haume, y Toj 60p6u ca yYMHHOLIMMA KPUBUYHHUX JleJia, MOpe/J] penpecuBHUX
Mepa (6e3 KOjUX ce WNAK Ha cajallllbeM HUBOY JIpyLITBEHOI pa3Boja He
MO3Ke), Tpeba HIMPOKO NPHUMEhUBATH PA3JIMYUTE MEPE U CPeJICTBA OIIITE U
CrenyjaJiHe NpeBeHIMje HAa CBUM JPYLITBEHUM HUBOMMaA KOje 61 Ipeiy3uMasiu
He caMO OpraHu KPpUBUYHOT MpaBocyha U He caMo Ap)KaBHU opraHH, Beh u
CBU IpyUITBEHU GAKTOPH, Na U MOjeJUHIU Y APy TBY. CaMo jeIUHCTBEHOM,
MJIAaHCKOM, CHCTEMATCKOM U KOHTUHYHPAHOM aKTUBHOLINY 0BUX cy6jekaTa
y 3eMJbH, aJIU U OKPYKEHY MOXKE Ce OCTBAPUTH YCIEX Y CIpeYyaBawby UJIU
Cy36ujarby KpUMHUHAJIMTETA YOIIITE.
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A FINE IN THE CONTEMPORARY CRIMINAL LAW
Summary

Since times immemorial, crimes against property have always been the most frequ-
ent offences, both in the national and comparative law systems. For this reason, all
criminal legislations prescribe different types of punishment and property-related
criminal measures as an efficient social response to crimes against property. In the
criminal law of the Republic of Serbia, the property-related penalties and measures
that affect the perpetrator’s property include: 1) a fine and confiscation of property
(as envisaged penalties); 2) a safety measure involving the confiscation of objects,
3) the measure of confiscation of financial benefit derived from the commission of
a criminal offence; and 4) the measure of confiscation of property derived from the
commission of a criminal offence. A fine is one of the oldest forms of punishment,
which has been envisaged in all modern criminal legislations (including the Ser-
bian legislation) and in some international documents as the adequate sanction
(penalty) against the perpetrators of property-related crimes. In this paper, the
author discusses the concept, characteristics, content, types, legal nature, effects,
and the process of imposing and execution of this criminal penalty.

All contemporary criminal laws provide various penalties and measures for
suppression and prevention of crime in general, and crimes against property in
particular. Nowadays, property-related crimes are prevalent in the structure of
modern criminality. Criminal sanctions depend on the specific nature and distinctive
characteristics of crimes against property and their perpetrators. A fine is a specific
kind of sanction that may be prescribed as a principal and/or assessory property
-related penalty, which has a repressive but also highly preventive impact. In all
contemporary states, crimes against property prevail in terms of the total number of
committed acts, their perpetrators, consequences, the scope and intensity of social
danger, recidivism, and other features. In order to suppress crime in general, and
crimes against property in particular, various social (primarily state) agencies at
all social levels have applied different measures, instruments and procedures. All
of them may be divided into preventive and repressive ones. The Serbian criminal
legislation envisages two forms of fine: a) a fine in daily amounts, and b) a fine in
fixed/specifiedamount (the Criminal Code 2005), which may be awarded to the
perpetrators of property-related crimes depending on the nature, characteristics,
significance and effects of the committed criminal act.

Key words: crimes against property, property measures, penalties, fine, legislation,
liability.
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BH/IEO-HA/I3OP Y IIPOCTOPHJAMA IIOC/I0OJABIIA:
C/1YYA] AHTOBHU'h H MUPKOBH'hR IIPOTHUB IIPHE TOPE

Ancmpaxkm: 3602 mozyhux hoc/beduya, sudeo-Had3op ce cMmampa jedHuM
00 Hajepybs/sux HaYUHA nogpede NpuBAMHO2 HuU8oma, na omyada He2080
ysohetbe nodaujexce cmpozum ozpaHuuersuma. bydyhu da je padHu odHoc
no MHo20 YyeMy cneyugdu4aH, nocmoju nompeba da ce numarse ygoheroa
8udeo-Had30pa HA padHoOM mjecmy noceb6Ho asiauusupa. Iloaazehu od
npemnocmaske da ce 3anocjaeHu do/ackoM HA hocao He odpuye ceoje
npusamHocmu, aymop y o08oM pady Hacmoju da ykasce Ha o6ase3y
nocsiodasya da nowmyje npuHyune Jezaaumemd, Je2UMUMHOCMU,
cpasMmjepHocmu U mpaHcnapeHmoHocmu oHod Kadd ceau da, nymem
sudeo-Had3opa, Hadzseda padHo mjecmo. Kpos aHaausy cayvaja AHmosuh
u Mupkosuh npomus LjpHe ['ope, y pady ce xceau ykazamu u Ha mo od je
3a dasaree 002080pa HA 6POjHA C/A0JCEHA NUMAKA Koja ce Moy jagumu
Yy 8e3u ca ysohereM sudeo-Had3opa HA padHOM Mjecmy nompe6Ho 60.be
no3Hasarbe cadpicuHe nojmMa NPpU8AMHoOR2 Hugomd, aau U HA4UHA HA Koju
ce onwmu NPUHYUNU 02paHuyer-a Npasa Ha NPUSAMHU HCUBOM NPUMjeHY]y
Y padHom odHocy.

KmyuHe pujeyu: npaso Ha nowmosarbe npugsamHoz jcusoma, sudeo-
Had3op, padHu 00HOC, NPUHYUNU Je2aaumema, /1e2umuMHOCmMU, Cpasmjep-
HoCcmu U mpaHcnapeHmHocmu.

1. YBog

[IpaBo Ha IpUBaTHOCT, 0JHOCHO IPABO Ha IOIITOBaKke IPUBATHOT )KMBOTA Clazia
Yy jeJHO 0/ HajpakbUBHUjUX IpaBa JaHallbULe. Y MUTawy je JbYyACKO IPaBo KOjUM
ce, y IpBOM peJly, LITUTH ICUXUYKHA UHTETPUTET U JOCTOjaHCTBO JIUMYHOCTH
U KOje ce MOXKe OBpHUjeUTH Ha 6e36poj HaurnHA. Pa3Boj nHpopMamoHUX
TeXHOJIOTHja 10 HecJayheHUX pa3Mjepa A0AATHO je MOropuao CUTyalujy u

"milica.kovac@udg.edu.me
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omoryhuo zia ce 10 6u3apHe Mjepe 0GUCTUHU OHAa YyBeHa OpBeJioBa CUHTAarMa
Beauku 6pam me nocmampa. OBo, npuje cBera, 3axBasbyjyhu Buieo-Ha1030Dy,
KOju ce 360r Moryhux nocseeiuna cMaTpa jeJHUM 0Ji Hajrpy6J/bUX Ha4KMHa
IoBpeJie MNPUBATHOT »KUBOTA. KOHTUHYHpaHa U3J10)KEHOCT BUZLE0-HA30pY
cTBapa ocjehaj Heslarozie ¥ cTaJiHe HaleTOCTU Koja ce HEraTUBHO O pakaBa
Ha HUBO CTpeca U aHKCHUO3HOCT, a LITO y Ay»KeM BpeMEeHCKOM IepUOAY MOKe
JIOBECTH J10 036UJbHU]jeT HapyllaBama 3apaBsba (KoBau-Opsanauh, 2018: 135).
HecnopHo jega civka Heke ocobe mpeAcTaB/ba BaXKaH U0 HbeHe JINYHOCTH,
ca jeJMHCTBEHUM KapaKTepUCTHUKaMa, Ha OCHOBY KOjUX Ce pasJIMKyje 0/,
CBHUX JIpyTUX 0c06a, 360r yera 3alITUTa TaKBe CJUKe IpeJCTaB/ba jeHY
0/, CYIUTHHCKHMX KOMIIOHEHTH pa3Boja JIMYHOCTHU U NoJpasyMujeBa IpaBo
Ha KOHTPOJIY HaJ| TaKBOM cjukoM.! Ha apyroj cTpaHu, 3a6pUHYTOCT 3a
6e306jeJHOCT yYMHUJIA je [la BHUJl€0-HAA30p NOCTaHe je/laH o Hajuelhux
HayMHa KOHTpOJIe IOHallaka nojeguHana. Tako je, npuMjepa paZiu, CTpax
0/ Tepopy3Ma IpeTBOPHO AaHallllkbe APYLITBO Y APYLITBO HAJ3Upamwa, I1a ce,
C IpaBoM, IOCTaBJ/ba NUTamwe Ko he nac yyeamu od uysapa? (Markovi¢, 2009:
216). HeoxmnoHo je, 0TyAa, JIOBECTU Y PABHOTEXKY JIMYHA TPaBa U cJ1060/e, Ha
jenHOj cTpaHy, ca moTpeboM 3a jaBHOM curypHoiuhy, Ha Apyroj ctpanu (Lygu-
tas, 2009: 147).

Ca pa3BojeM ujieje 0 XOPU30HTAJHOM [I€jCTBY JbYACKHX NpaBa, NpaBo Ha
NPUBATHOCT I0jeJUHAL] IOYUIbe VKUBATH U Y OAHOCY Ha Tpeha /uLa, a uro
je oasydyjyhe yTuLa/0 Ha 3alUTUTY NIpaBa Ha IPUBATHU KUBOT 3aI10CJEHOT
y ogHocy Ha nocjaopgaBua (Weiss, Geck, 1995: 2). ¥ ckyazy ca TuM, JlaHac je
JIOMUHaHTHO yBjepeme 0 TOME /la 3all0CJIeHH 3a/ip’KaBa CBOjcTBO rpahaHuHa Ha
paZHOM MjecTy KOjH Ce, J0JIAaCKOM Ha [10Cao, He OApUYe CBOje MPUBATHOCTH, TE
Jla, y TOM CMUCJLY, Y>KKMBA 3alITUTY IPUBATHOI )KUBOTA y OJJHOCY Ha [10CJ10/]aBLia,
C THUM /1A Ce IPABO 3aI0CJAEHOT HAa MPUBATHOCT, 6l KAa0 U CBAKO JIPYT0 JbYACKO
IpaBo, Moxe N0 oJjpeheHrM ycJI0BHMa, OJHOCHO Y3 IPUMjeHY oAroBapajyhux
npuHIMna, orpaiuduTy (Koau-Opaanauh, 2018: 4). Jlakie, mehy 6pojHUM
OorpaHuyYemUMa yIpaBJ/baykKoj, HOPMATHUBHOj] W JUCLUIIJIMHCKO] BJIACTH
MOCJIOAABI[A HA paJlHOM MjecTy, HaJla3u ce U 06aBe3a MOLITOBAkAa OCHOBHUX
JbYJICKMX I1PaBa, a ITO YKJ/by4yje U IPaBo 3all0CJIeHOr Ha IPUBATHOCT, 1a 0TyAa
OJIJIyKa MOCJIoZaBla a Kao BJIaCHUK CpeJicTaBa 3a paj, yBeJe BUAE0-HAI30p
Ha MjecTUMa pa/ia NoJiujexe oapeheHM orpaHuyehuMa.”

1 Antovi¢ and Mirkovi¢ v. Montenegro, Judgment of 28 November 2017, no.70838/13.

2 Buie o3amTuTu rpabaHckux ca10604a ¥ paBa 3alocjJeHUX Ha paJlHOM MjeCTy BUJIU V:
Jb. KoBaueBuh (2013). PagHonpaBHa 3amTuTa rpahanckux cj060/a M IpaBa 3aMoCcjeHuX
Ha paJiHOM MjecTy — IPO/I0p IeMOKPATCKUX BpHUjeJHOCTH Y CBUjeT pajia UM KOMIleH3aluja
3a Behy HeCUT'ypHOCT 3anocJjewa. Teme. bpoj 4.
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[locnomaBarn, mpuje cBera, Mopa HWMaTH JIETUTUMaH pasJior (npuHyun
JezumumHocmu) 3ayBohere BU/Ie0-Ha/i30pa, C TUM /la Ce HaI30p Y IPOCTOpHjaMa
M0CJI0/1aBLA YBOA M HA TPAHCIIapeHTaH HAYMH (NPUHYUN MPAHCNApPeHmMHOCmu), y
MjepH Y K0joj je TO HEONXO/{HO Pa/I1 33/J0BOJbEHA JIETUTUMHOT LIMJba (NpUHYUN
cpasmjepHocmu), a y HajseheM 6pojy ciydajeBa pasJjio3u 3a yBohewe BUEO-
Ha/i30pa MOpajy OUTH MPONUCAHU 3aKOHOM (npuHyun sezaaumema).’® lllTaBuiie,
Ka/ia je y nuTamwy yBohemwe BU/E0-HA/A30pa, 3aXTHUjEBA Ce HEIITO CTPOXKa U
JloC/be/IHHja IPUMjeHa OBUX NMPUHIIMIIA HETO LITO je TO CJAy4aj KOJ HEKUX
JIPyTUX BU/JI0BA OrpaHUYeha NPHUBATHOT )KMUBOTA 3aIocJeHor, 6yayhu aa je
y MUTaly MOCTyIalke KOjUM Ce TEelIKo Bpujeha [0CTOojaHCTBO 3aMOCJIEHOT.
brxoBa npuMjeHa je oJf U3y3eTHe BaXKHOCTH, Y3Me JIU Ce y 063Up [ia je BUE0-
Ha/[30p MOCTAO OMIITE MPUCYTAaH Ha MjeCTUMa Pajia, Te /ia Ce MOCJI0/[aBIy,
6e3 MHOTO pasMHIl/baka, 0AJy4yjy 32 OBy BpCTy Haj30pa. Tpe6a nMaTH Ha
YMYy ¥ TO ZIa BUJIe0-Ha/[30D HUje caMo jeJJaH o/ Hajuelnhux MeTo/a Hai30pa Ha
MjecTHMa paza, Beh fa npeJcTaBsba U jefjad oJf MOoryhux HauMHa ICUXUYKOT
y3HEMHUpaBaka 3al0C/IEeHUX.

360r 6pojHUX CIelUPUIHOCTH PaJIHOT OJHOCA, OIIITE MPUHIUIIE OTPaHUYEHba
JbY/ICKUX NIpaBa HUje YBUjeK jeJHOCTABHO IPUMjeHUTH Y OZJHOCY 3aII0CJAEHU~
nocsionasan,. OBo U3 pasJiora IITO hpagHa cy6opduHayuja, NUYHO U38puasarbe
pada, dobpososbHocm W naaheHocm padd, Kao GWTHAa OOHJ/bEXja pajgHOT
0ZlHOCA, MPEeACTaB/bAjy AOoJaTHe reHepaTope PU3UKA 110 MPUBATHU KUBOT
3al0CJIEHOT KOjU OTeXaBajy NpHUMjeHy OCHOBHUX INpPUHIMIA OrpaHUYEHA
npasa Ha npuBaTHocT (KoBau-Opsanguh, 2018: 49). Tpe6a oTyza uMaTH y
BUAY Jla u3MeDhy NpaBa 3all0C/JAeHOr Ha NPHUBATHU KUBOT U M0CJI0JaBUeBe
BJIACTH NOCTOjU oapeheHa cipera jep, mopes Tora IITo je BJACT MOCJI0AaBIia
oMebeHa o6aBe30M MNolITOBama JbYJCKUX IIpaBa Ha pajHOM MjecTy, OHa
yje[lHO MpeACTaB/ba U OCHOBHU PU3UK [0 MPUBATHU XXKUBOT 3aI0CJEHOT.
Humita Mawe HUje 3HAa4ajHO HU TO LITO ce JOOPOBOJ/bHO CTyNawe y pajHU
OZTHOC U MOTYHUbaBakbe yNPaB/bauyKUM, HOPMAaTUBHUM U JUCHUIIJIUHCKUM
oBJslalthewUMa 0CJA0/aBLA HE TYMayu Kao a priori oApuLiame 3all0CJAEHOT 0/
IpaBa Ha IPUBATHOCT, C TUM [la Ce MOKe TYMa4yUuTH Kao /laBarbe CarJacHOCTHU
MOCJ04aBLYy [1a, U3Y3€THO, Ka/la je TO OIIPaBJaHoO, Uy MjepH Y K0joj je HeOIIX0JHO
3a HeCMeTaHO QpYHKIIMOHHUCAE [10CJIa, OTPAHUYHU MPHUBATHOCT 3aMOCJEHOT
(KoBau-Opusanauh, 2018: 52).

YBohemwe Bue0-HaZ30pa HA MjecTUMa paja OTBapa M HeKa Jjpyra NuTama
CBOjCTBEHA 0/lHOCY pa/iHMKa U nocJjoAaBua.Tako, npekoMjepaH UM HenoTpebaH
Ha/j30p Morao 60U ce cMaTpaTHU KplLIekeM 0b6asese cmaparba Kojy Nocj01aBall

3 Bule 0 NPUHIMNKMA JIETUTUMHOCTH, CPa3MjepHOCTH U TPAHCIIAPEHTHOCTH BUAU V:
Article 29 Data Protecting Working Party, Opinion 8/2001 on the processing of personal
data in the employment context5062/01/EN/Final WP 48 (2001).
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MMa IIpeMa 3a1ocJ/eHoM (eHT. duty of care), iy, I TaBHUIIE, KA0 KpLIEeHe yTOBOPHE
ob6aBe3e NOCTyNama y dobpoj 8jepu Ha OCHOBY Koje je mocJiofaBal; o6aBe3aH
Jla BOJIM padyHa 0 JJOCTOjaHCTBY 3aMOCJIEHOT U OH/A Ka/ia BPIIYM HA/I30p Haj
HBeroBuM pajoM.* Busieo-Haj30p HaJL 3aM0CJA€HUM MOTao 64U ce CMaTpaTH U
KpILIEHEM YTOBOPA O Pafy, jep je OBaKaB Ha/I30p Y CYIIPOTHOCTH Ca yTOBOPHOM
06aBe30M NOBjeperha Kojy 3al0C/IeHH U T0CJI0/1aBall 04eKY]y ofl [pyre yTOBOpHE
ctpase (Hendrickx, 2002: 26). Y pagHoM ojHOCY ITocJioZaBal Tpeba a nouTyje
JINYHOCT Y MH/IUBU/IYaJTHOCT 3aIM0CJIEHOT U /1a TOCBETH [y KHY HaXK by 3aIUTUTH
HEeTOBOT 3/[paBJba U MOIITOBAKY MOpaJa, JOK Ha APYTroj CTPaHU 3aM0CAEHU
JyTyje NoCJI0/1aBIy MapJ/bUBOCT, JIOjaJIHOCT M 3AIITUTY JIETUTUMHUX OCJIOBHUX
nHTepeca (Hendrickx, 2002: 257).

CuTyauujy y Be3u 3a MoryhHouhy yBohewa BU/je0-HaA30pa Ha paiHOM MjecTy
JIOZIATHO KOMIIJIMKYje YNbeHH1Ia J1a He TOCTOoje 0ipe/16€e Koje MOCEeOHO Peryauny
BU/I€0-HA/I30p HA MjecTUMa paZa, Beh /ja ce Ha 0BO NUTake IPUMjewyjy oApesoe
ONUITHUX NPONUCA O 3alUTUTH JIMYHUX N0JaTaKa U MPUBaTHOT )kuBoTa. Ho, 3a
JlaBakbe 0/Ir0BOpa Ha 6pojHa cJI0KeHa MU Takba Koja ce MOT'y jaBUTH y Be3U ca
yBoheweM BH/Ie0-Ha/I30pa Ha PaJJHOM MjecTy HUje JOBO/bHO UMATH Y BUAY
OMIITe 3aKOHCKe Nponuce, Beh je moTpe6HO yNo3HATH ce 6JIMXKe ca II0jMOM U
Ca/Jip>KMHOM IPUBATHOT )KUBOTA, aJIM U HAUMHOM Ha KOjU Ce ONLITH NPUHLUIIU
OrpaHH4Yera OBOT NIpaBa NIPUMjewyjy y paJJHOM 0JHOCY, a O YeMY CBjelouH
u caydaj Aumosuh u Mupkosuh npomus I]pHe I'ope. TlogHOCHOIM TIpe/iICTaBKe
y HaBeJleHOM IIpeJMeTy CMaTpaJlu Cy [ia UM je Iocjo/aBal, He3aKOHUTUM
MOCTaBJ/balbeM U YIOTPeOOM BUJIe0-HAA30pa y aMmbUuTeaTpuMa y KojuMa cy
Jp>aJii IpeJjaBama [0BpYjeJM0 IpaBo Ha NOLITOBAalkhe NPUBATHOL XKUBOTA,
OJTHOCHO NpeKpIIro 4j1aH 8 EBponcKe KOHBeHIUje 0 Jby,CKUM [IPpaBUMa, peMa
KOMe ,CBaKO UMa [IpaBo Ha NOIITOBAaH-€ CBOT IPUBATHOT ¥ IOPOANYHOT )KMBOTA,
JloMa U npenucke”.

Y Be3u ca npuxBaT/bUBOLINY peJicTaBKe NOJHOCUIala IpeJjiora y HaBeJeHOM
npejMeTy, Hajipuje je Tpebaso yTBPAUTH Aa JH je 4yiaH 8 KoHBeHIHUje
NPHUMjeH/bUB Ha YUIbEHUILLE U3 OBOT NpeJiMeTa, OJJHOCHO Jia JIU je ApKame
npejlaBamay ampuTeaTpruMa o6yxBaheHo mojMoM NpUBaTHOT }KKUBOTA 6y ayhu
Jla je Ap>KaBa TBpJAuJa Aa cBe nNpodecroHalHe U OCT0BHE aKTUBHOCTH He
CNa/ajy y OKBUP NPUBATHOT )KUBOTA, Te /1a je YHUBEP3UTeT jaBHA UHCTUTY1IH]ja,
a p>Kame NpeJiaBama [1jeJ]aTHOCT 0/ jaBHOT UHTepeca. Hagasbe, TpebaJo je
OLIMjeHUTHU JIETUTUMHOCT U 3aKOHUTOCT pa3Jiora 3a yBohemwe BUe0-Hai30pa,
aJii 4 TO Ja JiM je yBohewe Haj30pa Npe/cTaB/bajo Cpa3MjepaH 0AT0OBOp Ha
M3a30Be ca KojuMa ce nocJsozaBay cyodaBao. OBO je y Be3U ca CTaBOM 2 4JaHa
8 KoHBeHLIMje npeMa KOMe ce ,jaBHe BJacTU Hehe MujeliaTu y Bpllewne 0BOT

4 Conditions of work digest, Workers' privacy Part 1I: Monitoring and surveillance in the
workplace (1993: 236). Geneva: International Labour Office. Vol. 12. Broj 1.
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npaBa CeM aKo TO HHUje y CKJIa/ly ca 3aKOHOM U HEOINXOJJHO y IeMOKPaTCKOM
JPYUITBY Y UHTepecy HallMOHaJ/He 6e36jeIHOCTH, jaBHe 6e36jeJHOCTH UJIU
€KOHOMCKe JJ0OpOo6HTH 3eMJbe, PaJiU CIIpjeyaBamba Hepea UM KPUMHUHAJA,
3alITUTeE 3/[paBJ/ba UJIM MOpaJia, UJIK pajiy 3allITUTE paBa U cJ060/a Apyrux.”

2.IlojaM npUuBaTHOT )KUBOTA

[Io cBOjoOj caAp>KMHU NPaBO HAa NPUBATHOCT je CJIOXKEHO NpaBo, jep ce MojaM
npu8aMHOCMU U NPUSAMHO2 HU80MA IINPOKO TYMa4du U He MOXKe Ce UCLPITHO
nedunucaru (Kpctuh, 2006: 7). U3 Tor passiora, EC/bIl y cBakoM KOHKPETHOM
cJay4ajy yTBphyje fa Jiv je moiuio o noBpee yiaaHa 8 KouseHnyje, umajyhu
y BU/1Y OKOJTHOCTH CBAKOT CJIy4aja IOHA0C06, a ITO MYy Aaje ogpeheHu cTenen
$1eKCUOUIHOCTH, a TUMe U MOryhHOCT JAa aJieKBaTHO OJATrOBOPH Ha CBe
JpYLITBEHe IPOMjeHe Koje Cy IPeBaCX0LHO YCJI0B/bEHE TEXHOJIOIKUM pa3BojeM
(Kpctuh, 2006: 15). [IpaBo Ha NpUBaTHOCT, /laKJie, HUje ancoayTHO, Beh ce
IberoBe rpaHuIle YBUjeK oApehyjy mpeMa 0KoJIHOCTHUMA Cc/1y4aja. 3a yTBphuBambe
o6uMa npuBaTHe chepe, U pasyMHO 04eKUBAare N0 NUMAHY NPUBAMHOCMU MOKe
npeACTaB/baTH BaXKaH, Majia He 06aBe3HO u oAuyuyjyhu daktop (Puz, 2007:
514). Basba, 0TyZa, OBAije HAIOMEHYTH U TO JAa NpodecuoHasHe U MOCJI0BHE
AKTHBHOCTHU HUCY HYKHO HCKJbyYeHe U3 [0jMa MPUBATHOT XKUBOTA.’ Y CKJIAAy
catuM, Cyzje uy npeamety Aumosuh u Mupkosuh uctakao ia 64 61J10 CyBUIIIE
PECTPUKTUBHO OTPAaHUYUTH [10jaM IPUBATHOT )KMBOTA HA YHY TPaIlbU KPYT' Y
KOjeM IojeJJuHal] MOXKe /1a >KMBU CBOj JINUHU >KMBOT OHAKO Kako caM u3sabepe,
Y U3 bera UCK/bYYUTHU YUTAB CIOJbAIIbU CBUjeT KOjU HUje o0yxBaheH TUM
kpyroM. [IpaBo rapanToBaHo 4saHoM 8 KoHBeHLIUje noJpasyMujeBa MoryhHoCT
NpUCTyNa ApyruMa Kako 64 ce yCIIOCTaBUJIe U pa3BuJie Be3e ¢ kbuMa. [lojam
NPUBATHU KUBOT MOXe, JJaKJe, YK/bYYUTH NpodecroHalHe aKTHUBHOCTHU
WJIM aKTUBHOCTH KOje Cce BpIIe V¥ jaBHOM KOHTEKCTY, 6yAyhu ga mocToju 30Ha
WHTepaKliyje ca pyruMa Koja ce, 4ak 4 y jaBHOM KOHTEKCTY, MOXKe CBpCTaTH
o mojam npuBaTHor )kuBoTa (Mantouvalou, 2009: 133).

HonatHo, ECJbII npumjehyje na cy amduTeaTpu pasgHa Mjecta npodecopa y
KOjUMa OHMU, IopeJ| Tora LITO N0/|y4aBajy CTyAeHTe, CTYNajy Y UHTepaKLHjy ca
CTYAEHTHUMA, U TUMe pa3BHUjajy 3ajeJHUYKe OJHOCe U rpajie lbUXOB JPYIITBEHHU
uaeHTUTeT. be3 063upa Ha TO LITO, Y KOHKPETHOM CJy4ajy, HUje V¥ TUTawky
TajHU BU/JE0-HA/A30D, He TOCTOjU pasJior Aa ce OACTYIH 0OJ, CTaBa II0 KOMe ce
BU/I€0-Ha /30D 3aM0CJEeHOT Ha PaJJHOM MjecTy cMaTpa 3HauajHUM OMeTakheM
HEeroBOT IPUBATHOT XKUBOTA, OyAyhH ja caZip>K1 JOKYMeHTal U]y O IOHAllaky
JIUIIA Koja je 3a6uJbeKeHa U Koja ce MOXKe PelpoAYKOBaTH, a LITO 3al0C/eHH,
360r yroBopHe o6aBe3e /1a pa/iu Ha TAKBOM MjecTy, He Moxke u3bjehu. Y ckiany

5 Niemietz v. Germany, Judgment of 16 December 1992, n0.13710/88/01.
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ca TuM, Cy/ je 3aK/by4Hno /1a ce MOJjaly CaKyIJbeHHU My TEeM OCIIOPEHOT BU/EO-
Ha/[30pa 0/lHOCE Ha MPUBATHU XKUBOT MOJHOCUJIANA NpeAcTaBke. OBO TUM
HpHje LITO 3a[0CJAeHN HUCY UMaJId MOTYRHOCT /]Ja KOHTPOJIMINY [POLeCyUpabe
1o/laTaKa KojuMa je caMo JIeKaH UMao MPHUCTYI, a IITO 0TBAapa CyMbY 10 MUTAHY
CBpXe MPUKYI/balha TAKBUX MTOATaKa.

OBpaje, MehyTuM, He Tpeba y3eTH y 063Up caMo Mjecmo pada moJgHOCHUIALA
npejcTaBke, Beh je moTpe6GHO pa3MOTPUTHU U npupody djesamHOcmu Koja ce
o06aBJbaJjia MoJ BUJIe0-HA/A30pOM U HbeHe 0cobeHocTU. OBO U3 pasJiora HIToO
YHUBEP3UTETCKE cajie HUCY HU MPUBATHA HU jaBHA MjecTa, Beh MjecTa raje
HacTaBHUIM cpUjehy cTyAeHTe ca KojuMa cy y Mehyco6HOj MUHTEPaKIUjH, Koje
o/y4aBajy 1 ca KojuMa 06JIMKYjy 0JJHOC TOKOM I[HjeJIoT epro/a rpejaBama.®
Y TakBOj MHTepaKL¥jH, HACTAaBHUK MOXKe 04eKUBaTH Jja OHO LITO Ce JielliaBa y
YYUOHUIM Byzie pahieHo caMo 0/ CTpaHe OHUX KOjU Cy YIIMCaHU Ja noxabhajy
4acoBe, 0e3 HeXeJbeHE MaXKbe 0CTATNX.” Y aKaIeMCKOM OKPYKeHY, aKTUBHOCTH
npeZiaBama U yuemwa Cy IOKpHUBeHe aKaJleMCKOM CJ1I060/10M, I1a Ce OUeKHBatbe
NPUBATHOCTU MOX€ CMaTpPaTH pa3yMHUM.?

Mui/bera 0 INUPUHY 110jMa IPUBATHOT )KUBOTA, a CAMUM TUM U 0 OIPABAAHOCTHU
yBobhewa BU/le0-Hai30pay aMmbuTeaTpuMa Kao MjecThUMa paZja HUCY, MeDYTUM,
jenuHcTBeHa. OBO M3 pasJiora 1ITO je ojaM IPUBATHOT )KMBOTA HENIPUMjeH/bUB
Ha MjecTHMa Koja cy cJIo60JHO AOCTYIHA jaBHOCTU U KOja Ce KOpPUCTe 3a
aKTHBHOCTH KOje ce He 0JJHOCe Ha MPUBATHMU KUBOT, 360T yera HopMaJiHa
ynotpeba 6e36jeJHOCHUX KaMepa, 61JI0 Ha jaBHUM yJIuLaMa UM IPOoCTOpHjaMa,
Kao LITO CYy LIOMKUHT LIeHTPU UJIU MOJUIUjCKe CTaHUIlEe, Kao TakBa He mokpehe
NUTame Ha OCHOBY 4yaHa 8 KouBennuje.” [I[peMa noje JUHUM CXBaTambUMa,
HEONXO/JIHO je HallpaBUTH pa3JyuKy usmeby eudeo-nad3zopa kao makeoz, Ha
jelHOj, U CHUMara, npoyecyuparba u ynompebe mako dobujeHux nodamaka,
Ha ApyTroj cTpaHy, 6yayhu Aa BUJle0-HaJ30p, OJHOCHO HaJrJielalbe caMo 10
cebU He 3HAYU MHUjelllarbe y IPUBATHU )KUBOT 3aMOCJEHOr. Y CKJaJy ca TUM,
BU/I€0-HA/ 30D Y YHUBEP3UTETCKUM CajiaMa, rjje Cy HOHOCUOILU IpeiCTaBKe
npeaBaJjid Kao npodecopy, He MoKpehe nuTawe Be3aHO 32 IPUBATHH KUBOT,
nMajyhu y BUZY Aa HUje OUJIO ayIM0 CHHMama, Aa Cy BU/Je0-CHUMUU GUIU
JIOCTYIIHHU CaMo ieKaHy, la HUCY 6UJIM HAKHAJAHO YIOTpe6/baBaHH, Te A Cy
ayToMarcku 6pucanu HakoH 30 gaHa.!'” Kao ojaTaH apryMeHT HaBO/IU Ce U TO

6 Jointconcurring opinion of judges Vucini¢ and Lemmens, Antovic¢ and Mirkovi¢ v. Montenegro,
Judgment of 28 November 2017,n0.70838/13.

7 Ibid.
8 Ibid.
9 Peckv. the United Kingdom, Judgment of 28 January 2003, no. 44647/98.

10 Joint dissenting opinion of judge Spano, Bianku and Kjolbro, Antovi¢ and Mirkovié¢ v.
Montenegro, Judgment of 28 November 2017, no. 70838/13.
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Jla Cy YHUBEpP3UTEeTCKU NpodecopH yK/byUyeHH Y NpodecHoHaTHY aKTUBHOCT
Yy KBa3ujaBHUM OKOJIHOCTUMaA, Te Ja je, Y CKJaAy ca TUM, ’bUX0BO pa3yMHO
OYEeKHBakE€ NPUBATHOCTH, YKOJIMKO je yOIIIITe MOCTOjaJo, 610 orpaHuyeHo.!!
[IpeMa oBOM CTaHOBHUIITY, y ipeaMeTy AHmosguh u Mupkoguh, mojaM NpuBaTHOT
»)KMBOTA je IpeBullIe NPOLIKPEH, 0 Mjepe Koja HeMa OCHoBa y npakcu Cyza, u
KOja HUje IOBOJbHO I0/Ip3KaHa y6je[JbHBOM IIPAaBHOM apryMeHTAallHjoM.

2.1. 06ase3a nowmosarsa npasa Ha NPUSAMHU HCUBOM

[Ipempa ynaH 8 KoHBeHIMje 110 CBOjOj KOHOTALUjU BUIlle ynyhyje Ha HEraTUBHY
06aBe3y AprKaBe 3a 3alUTUTY NPUBATHOT KUBOTA 3aII0CJEHOT, 0/ U3Y3€THOT
3Hayaja je TO LITO Ce 1o/ 06aBe30M NOLITOBaKka NpaBa Ha NPUBATHU KUBOT,
nopeJ, oBe MpeBacxo/HO HeraTUBHE, oApa3yMHUjeBa U MO3UTHBHA 06aBe3a
JpxaBe. JIpyruM pujedynma, ApxaBa, opes obaBese /ia ce y3Jp>KU 0Jf MUjellaba
y IPUBATHU )KUBOT, UMa 06aBe3y U /1, IpeJly3uMatbeM oiroBapajyhux pajmwi,
06e36ujesi CTBApHO MOIITOBake NpaBa Ha NpuBaTHU KUBOT (Ditertr, 2006:
227). llpaBu ce, MmehyTuM, pasauka usMehy ciaydajeBa y KojuMa NMoBpeay
IpaBa 3al0CJeHOr Ha NMPUBATHU XUBOT YMHHU NOCJ0JaBal, y NIPUBATHOM
CeKTOpy U OHUX Yy KOjUMa TaKBa I0BpeJia 0J1a3U 0/, p>KaBe Kao NocJoaBua.
Pa3sivka ce cacToju y TOMe IITO Ce, y Cy4ajy Ka/ia je jaBHa BJIaCT yMUjeliaHa y
NOBpeAy NpaBa Ha IpUBAaTHU »KUBOT, U Takbe IOBpe/ie 0BOT IpaBa aHaJu3upa
HMCKJbYYHMBO U3 yIJia HeraTUBHe o6aBe3e ApkaBe. CypoTHO TOMe, ¥ Cay4ajy
KaJia ce MUTame NoBpeJie IpaBa Ha IPUBATHU XXMBOT 3all0CJI€HOT I10CTaBJ/ba
y IPpUBATHOM CEKTOPY, OH/JA Ce yJora U ob6aBesa Jip>kaBe aHaAJIM3UpPajy U3
MO3UTHBHOT yIJIa, 0JHOCHO M3 yTJIa OHOTra LITO je MOIJIO OUTH yYHUEeHO Aa [0
NOBpe/ie IpaBa 3aloCJeHOr Ha TPUBATHU XKUBOT He Jiobhe.

Y npenmety Aumosuh u Mupkosuh o 3Hadaja je TO IITO Ce YHUBEP3UTET
JI0’KMBJbaBa Kao jaBHA MHCTUTYIIM]a, 1a CAMUM THUM Ce 110J1a3U 0] HeraTUBHe
ob6aBe3e Jip>kaBe, OJTHOCHO 0/1 06aBe3e ApiKaBe Jla Ce Y3AP:KHU 0] 3aIaXKerha
y NPUBATHH XUBOT 3al0CJEHUX, OCUM aK0O TO HHje y CKJIaAy ca 3aKOHOM U
HEOMNXO/HO ¥ IEMOKPATCKOM JIPYLITBY PajiH 33/10BOJbEehA JJETUTHMHHUX LU/bEBA,
P YEMY Ce NI0jaM HEeONX00HO, Y CKJIaJly Ca IPUHI[UIIOM CPa3MjepHOCTH, TYMadu
YCKO 1 He MOKe Ce ITOMCTOBjeTUTH Ca II0jMOBUMA NOJHE/bHO U KOpUcHo.'* Ha
JIPYT0j CTpaHH, TPAHCIIAPEHTHOCT MOe GUTH K/byYHA y IaBakby 0/[FOBOPA Ha
NYTame Jla JIM je mocjojaBal yBohemeM BU/I€0-HA/130pa MOBPUje U0 ITPABO
Ha MPUBATHU KUBOT 3anocsieHor. OBo U3 pasJiora LITo ce BU/Ie0-Ha30p caMo

11 Ibid.

12 Ha npuwmjep cayuaj Joung, Jamesand Websterv. United Kingdom. Buiiie o ToMe BUJHU V:
Jly6appa, b. (2004: 60-67). Eeponcko padHo npaso. [logropuna: LHU/I.
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M3y3eTO MOKe CIPOBOJIMTH TajHO, U 6€3 a priori yno3HaBamwa 3anocJjeHor jaa he
OBaKBOj BpCTH Ha/[30pa GUTH U3JI0KeH Ha paJiHOM MjecTy (Ray, Rojot, 1995: 7).

W oHpa Kaja Cy HUCIOUITOBAHU CBU HaBeJleHW NPUHIUIH, MOCJOJaBal
MOpa OCUT'ypaTH Jja CUCTeM BUJEO0-HaA30pa 6ylie 3amiTHheH o npucTyna
HeoBJalIheHUX JIUIA U [la Ce IMYHU MOAALM U3 eBUJIEHI[Hje O BUIe0-Ha[30PpY
4yBajy y orpaHu4YeHoM nepuofy.’* CacBUM onpaB/aHo, MOryhHOCT yBohemwa
BH/I€0-HA/I30pa je UCKJbyUYeHa Yy MOrJIeAy rapAepo6a, TudToBa, CAHUTAPHUX
NPOCTOPHja, y IpOCTOpUjaMa npeJBUheHNM 3a CTPAHKe U [T0CjeTHOoLe U .M

3.3aKOHUTOCT U JIETUTUMHOCT YBoherma BUJeo-
HajA30pay NpocTopHvjaMa noc/jojaBna

ONIITH NPOMUCH O 3alITUTH NTOAATAKA O IMYHOCTH, y IPUHIUIY, He 3a6pambyjy
yBoDheme BH/ie0-Ha/[030pa Ha MjeCTHMa Pa/ia, ajIik pasJiore lheroBor ypohemwa
HCKJbYUMBO Be3yje 3a 3alITUTY 6e36jeJHOCTH JIUIA U1 UMOBUHE UJIM TajHUX
nojiaTaka M MOCJOBHUX TajHU.!® [lomaTHU pa3sio3u KOju GU €BEeHTYaJHO
MOTJIM ONpaB/aTH BUJE0-HA/[30p HA paJlHOM MjecTy THUYy ce noTpebe fa ce
Ha/r/e/ja KOMIJIMKOBAH M OIMacaH IIPOIeC MPOU3BO/ e, Kao U oTpebe aa
ce OTKpUjy noYyrnHUOIU Kpahe Ha pagHoM MjecTy.'® [[pyru moryhu passosu
(MHTepecH) Ha CTPaHH NOCJI0/ABLA Y I0BOJbHOj Mjepy He ONIPaB/1aBajy ynoTpeo6y
KOHTHHYHUPAHOT BH/I€0-HAJI030Pa, jep MOCToje Jpyru (Mare arpecMBHH)
Ha4YMHU [|a [T0C/I0/IaBal] KOHTPOJIHINE U3BPLIaBake pasia, HAMjeHCKY YIIOTpeby
cpeJicTaBa 3a pa/i U /ia olidjewyje paj 3anocaeHux."”’

Y cayuajy Ahmosuh u Mupkosuh noHujeTa je oJjyKa o yBobhewy BHUIeO-
Ha/i30pa y cefaM aMpuTeaTapa U UCIpes eKaHaTa, a Kao pa3/03u yBohemwa
Ha/i30pa HaBeJIeHU CYy CUTYPHOCT UMOBUHE U JIUIIA, Te Tpahere 3BpllaBakba
HacTaBHUX aKTUBHOCTH. [IpeMaa pas.io3u se3aHu 3a 6e36jedHocm umosuHe

13 Ilpemaus. 37, cT.3 3aKoHa 0 3alITUTH [ToZaTaka o IMYHOCTH, Ca. .1ucm LI,79/08,70/09,
44/12, oBaj mepuoJ, He MOXe OGUTH YU OJ, TOJUHY JlaHa.

14 Yn.36,cT.2 3aK0HA 0 3alITUTH OAATaKa 0 IMYHOCTH, Ca. aucm 1I;,79/08,70/09, 44/12.
15 Yu.36,cT. 1 3aK0oHa 0 3aLITUTH MoJaTaka o inaHocTu Ca..aucm LI,79/08,70/09, 44/12.

16 Conditions of work digest, Workers' privacy Part II: Monitoring and surveillance in the
workplace (1993: 120).

17 Y Utanuju je, y npuHI KUY, 3a6pabeHO YBOhewe ayZJHOBU3YETHOT U CJAMYHOT HaZ30pa
y HaMjepH Jia ce KOHTPOJIMIIY aKTHBHOCTH 3al0CJeHUX. YKOJIUKO je TO HeONXOJHO 3a
opraHM3alujy pajJja Uy CUTYPHOCT Ha paZlHOM MjecTy, 0Baj BU/| Ha/j30pa Ce yBOJ U Ha OCHOBY
carJlacCHOCTH CUHAMKAJIHUX IpeJiIcCTaBHUKA UJIM CaBjeTa 3al0CJAeHUX. YKOJIHUKO CarJacHOCT
HUje aTa, NocJo/AaBall ce MoXKe 06paTUTH MHCIIEKI[UjU pajia Koja MoXKe OAJYUUTH O OIIpeEMU
3a Ha/30p ¥ HauUHY Ha Koju he ce kopuctutu. Conditions of work digest, Workers' privacy
Part II: Monitoring and surveillance in the workplace (1993: 63).
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U /uya NnpeJsicTaB/bajy 3aKOHUTE U JIETUTUMHe pa3Jiore 3a yBohemwe BU/J€0-
HaJ030pa, NOTPe6BHO je Jla je OMacHOCT Koja NpHjeTH UMOBHUHH U JIMIIUMa
CTBapHa M KOHKPEeTHa, 0JHOCHO /1a HUje YUCTO Teopujcke npupoze. [logHocuonu
npejcTaBKe Cy, OTY/Ja, C IPaBOM yKa3aJid Ha TO [1a, Y KOHKPETHOM CJy4ajy,
HUje 6UJI0 CTBApHE ONacHOCTH, 6yAyhu Jja je ambuTeaTap y KOMe Cy ApKaJiu
npesaBara 610 3aKJbydaH MIpUje U I0C/IHje IpeiaBakha, a Cy jeJuHa UMOBUHA
611 PUKCHpPaHU CTOJIOBH, CTOJIMIE U TabJie, Te Jla HUje IOCTOjao pasJior 3a
CcTpax 3a 6uJio 4ujy 6e36jenHocT. Huje, nakJe, 6110 oKa3a Ja NpUjeTH 6UJI0
KaKBa Helocpe/iHa ONacHOCT 3a 6e36jeHOCT /byAW U UMOBHHe. [lofanu cy U
TO Zja 64 NOCTaBJ/bakbe KaMepa U3HAJ, y/ia3a Y YHUBEP3UTETCKY 3TPaAy MOTJIO
6UTHU aZieKBaTaH 06JIMK 06e36jehrBama TakBe curypHocTu. OBo U3 pasJora
LITO jaBHE YCTAaHOBE MOTY BPIIMTHU BUEO0-HAA30p MPUCTYINA COAYKOEHUM
npocTopujaMa,'® 0K, Ha APYTroj CTpaHU, olpeMa 3a BU/I€0-Ha/I30p MOXe 6UTHU
MOCTaBJ/beHA Y CJAYKOEHHUM U MOCJOBHUM NPOCTOpPHUjaMa YKOJUKO [[U/bEBU
Be3aHH 3a 6e36jeJHOCT He MOT'y 6UTH MOCTUTHYTH Ha JIpyrayujyd Ha4uH,"” a
IITO Y KOHKPETHOM NpeJMEeTY HUje 6HO0 CIy4aj.

Jlaneko je, MehyTHM, CIOpHHUjU APYTH pa3Jior yBohemwa BUAE0-HA[30pa KOjU
ce TUYe npahera u3spwasara HACMAasHux akmusHocmu, 6yayhu fa ra 3akoH
He npejBuba Kao onpaBaaH pasJior 3a yBohemwe BHUe0-HAA30pPa, Ia ce He
MOXKe CMaTpaTH HHU /A je caM Ha/j30p YBeJileH Y CKJaJy ca 3aKOHOM, a LITOo je
HEONX0/laH YCJIOB 32 OTpaHUYelbe IpaBa Ha IOLITOBakbe NPUBATHOT XKUBOTA Y
CKJaAy ca ynaHoM 8. ctaB 2 KoHBeHIUje. Y TUTamwy je pa3Jior Koju ce 0JTHOCU
Ha T3B. [1I0CJIOBHE HHTEPECEe U KOjH, 3ajeTHO ca KOHTPOJIOM HaMjeHCKe yroTpebe
cpe/ZicTaBa 3a paj, cnaja y Hajueuihe pasJsore 360r KOojux ce MocJjojAaBall
0JIIyuyje la HaA3upe paji 3anocjeHux. IeruTUMHOCT OBOT pa3Jiora 3a yBohemwe
Ha/j30pa je CIIOPHa, jep NOoCJI04aBal, 0Be UHTepece MOKe 3al0BO/bUTH Ha APYTH
Ha4yuH, 0JTHOCHO IPUMjeHOM JIPYTUX MEeTO/1a KOjU HY>KHO He OAPa3yMHUjeBajy
HapyllaBake IPUBATHOCTHU 3aI10CJIEHOT.

Bynyhu fia jenan of HaBeJeHUX pasJiora 3a yBohemwe BH/Je0-HaA30pa HUje
npeasuben 3akonoM, ECJbII je, y cayyajy Anmosuh u Mupkoguh, 3aKJby4uo
Jla IpeJMeTHO MUjelllalbe Yy IPUBATHU KUBOT 3aMOCJeHUX ([T0oJHOCHUIALA
npeJcTaBKe) HUje OUJIO Y CKJIAJYy Ca 3aKOHOM U /la Npe/CcTaB/ba KplLlekhe
yyaHa 8 KoHBeHLUje, 6e3 noTpebe Ja pa3MaTpa UCIYHEHOCT JPYTUX yCJa0oBa
npeaBuheHUX CTaBOM 2 UCTOT 4JjaHa. MHTepecaHTHO je, MehyTuM, To mITO
ce nomMahu cyZj0BH, U mopeJ fora UITO je HaJJiexKHa areHnuja®’ yTepauiaa
Jla IpeIMeTHO MUjelllarbe y IPUBAaTHU }KUBOT 3al0OCJEHUX HUje y CKIaAy ca

18 Y. 35,cT.13aKoHa 03alITUTH NoZaTaka o JIU4YHOCTH, Ca. aucm 1I;,79/08,70/09, 44/12.
19 Ya.35,cT.13aKk0oHa 03alITUTH TOAATaKa 0 IUYHOCTH, Ca. aucm 1I5,79/08,70/09, 44/12.

20 Tlpemawus. 50 3akoHa 0 3alITUTH OAATaKa 0 IMYHOCTH, Ca. aucm [I,79/08,70/09, 44/12,
AreHnuja3a3alITUTy IUYHUX I0/laTaKa, U3MeDhy ocTasior, BpIIK Ha[30p Ha /| CIPOBOhemheM
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3aKOHOM, HUCY YIIYCTUJIM y OIlMjeHy 3aKOHUTOCTH. OBO U3 pasJora To Cy
cMaTpaJiv /]a aKTUBHOCTH podecopa y ampuTeaTpuMa Kao MjecTUMa pajia He
CHa/iajy y J0MeH lbUX0BOT IPUBATHOT )KMBOTA, TE ZIa UM, CAMUM THM, IPaBO Ha
NOLITOBak€ PUBATHOT JKUBOTA He MOXe OGUTH NOBpHjeheHo.

Tpeba momaTu U TO Za ce pasJio3u koje JupexktuBa 95/46/E3%! onpebhyje
Kao pesieBaHTHe 3a 00pajy JIMYHUX [10JjaTaKa, a KOjU Ce MOTY NPUMjeHUTHU
y KOHTEKCTY paJHOT MjecTa, TU4Yy YHMH-€HHUIIE /1A je paiHU OJlHOC 6a3upaH Ha
yroBOpy O paJy uaMehy 3amoc/IeHOT U MOCJA0JaBLa, Te 1a PaJH UCIYHhemha
yroBopa, mocJjoaasal, Mmopa obpahuBaTu onpeheHe simyHe nogaTtke. Ucto
TaKo, pa/iHa 3aKOHO/IABCTBA, 110 NMpaBuJIy, HaMehy mocyozaBLy o6aBese 3a
YHje UCTTYIbebe je MoTpebHa 06pasa JUYHUX oAaTaka. Tpehu passor ogHOCH
ce Ha moTpeby GaJslaHCHpamka UHTepeca paJHUKa U MOCJI0/IaBIa, U OH OU Y
NPHUHIIMIY MOrao GUTH OCHOB yBoheHa BU/ie0-Haj30pa Ha paJlHOM MjecTy, C
THUM Jja y caydajy Anmosuh u Mupkoguh HYCY TIOCTOjaJjie OKOJIHOCTH Ha OCHOBY
KOjUX GU ce MpeHOCT TpebaJia JaTy BaXKHUM UHTEpecuMa ocJi0/aBlia v Koju
61 yBOohere Ha130pa yYUHUJIN JIETUTUMHUM.

Moxxe ce 3aK/byUUTH [la HA4eJI0 JJerajauTeTa npeJcTaB/ba 06aBe3aH ejleMeHaT
[l03BOJbEHOT BU/IE0-Ha/[30pa, 0CUM y CIy4ajy KaJa ip>KaBa He pery/ItIle NUTambe
BU/I€0-Ha/J30pa U oNpaBJaHe pasJore 3a kberoBo yBohemwe, y KOM cay4ajy ce
NpUMjeHOM NPUHIMIA JJETUTUMHOCTHU, CPa3MjepHOCTH U TPAHCIIAPEHTHOCTHU
yTBphyje Aa v npeAMeTHU HaA30p NpeACcTaB/ba MOBpPey IpaBa 3all0CJeHoT
Ha MPUBATHU )KUBOT WJIH He, IPH YeMY je 3Ha4yaj OBOT MPUHIMIIA HellTo Behu
y cJly4ajy KaJjia ce ApxaBa jaBJ/ba Y Y1031 IOCJI0/AaBLa U Ka/la je theHa 06aBe3a
MOIITOBaKa MpaBa 3aMoC/JeHOT HAa IPUBATHH KUBOT IPEBACX0HO HEraTUBHA.

[lopes 3aKoHOM yTBpheHUX IETHTUMHUX pa3Jiora 3a yBohemwe BU/le0-HaJ30pa
y IpocTOpHjaMa I0C/10/jaB1ia, OBe pa3Jiore 61 3ajeJHUYKH MOIVIM YTBPAUTHU U
ColLlMjaJIHU MapTHePHU OHJIa KaJia TO HaJlaXke OllpaB/JilaH UHTepec N0cJa04aBLa.
Ho, Moh KoJIeKTHBHOT /ijeJiOBatha paJilHUKA HUje 3HaYajHHje KopuliheHa 3a
3alUTUTY HUXOBUX OCHOBHUX JbYJCKUX IIpaBa Ha pajy, yK/by4yjyhu u npaso
Ha npuBaTHocT. MMajyhu y Buay na je caBpeMeHa TexHoJIorHja oMmoryhua
MOCJIOZABLY /la Ha BeoMa 6p3 U Jlak HAYWH NPUKYIJ/ba U obpabhyje nogaTke o
3aM0CJIEHOM U Jla UX KOHTHHYUPAHO Hai3Upe, 6110 6U 106pO Aia NpeiCTaBHULU
pajHuKa peepUHUILY CBOjY YJIOTY Yy ITOTJIely 3alUTUTeE IpaBa pajHukKa. Jlobap
IIpyUMjep npefcTaB/ba pjeliemne Koje [0Ja3y U3 ayCTPUjCKOr MpaBa, npeMa

3alITUTE JIMYHUX [10/1aTAKa, pjelliaBa [10 3aXTjeBUMa 3a 3alUTUTY IpaBa U /laje MUIIJ/betbe
y Be3H ca IPUMjeHOM OBOT 3aKOHa.

21 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995
on the protection of individuals with regard to the processing of personal data and on the
free movement of such data. Official Journal L. 281, 23. 11. 1995.
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KOMe I10CJI0ZIaBal, He MOXe 6e3 carJlaCHOCTH CaBjeTa 3aloCJeHUX JOHOCUTHU
OJIJIyKe Y Be3U ca YBODEHmEM CUCTeMa KOHTPOJIe, CUCTEMA 3a IPUKYI/bakbe,
00pasly U caomIlITaBame JUYHUX MOJAaTaKa O 3aM0CJeHUMa, IPHU YeMy ce
CHUCTEM KOHTpOJIE TYMayH HMIMPOKO U YK/by4yyje CBAKU OHAj KOjH je MorojaH
Jla KOHTPOJIMIIE YKYITHO MOHAIIak€e 3aM0CJeHOT, HE3aBUCHO 0/1 TOTa J1a JIK Ce
CIPOBO/IY Y3 MOMOh TeXHUYKe onpeMe U/ He.?? cTo Tako, y Besruju cy nytem
KOJIEKTHBHOT YTOBOpa peryJjincaHa 6pojHa NMTalka Be3aHa 3a yBoherme BUJE0-
Ha/i30pay MPOCTOpUjaMa MOCJI0/1aB1a, TECTUPakhe 3al10CJAeHUX HA TPUCYCTBO
asikoxoJia u fipora  cJj1. Y LipHoj ['opu nocsioaBar je AyxaH, Ipuje AOHOIIEHA
OJIJIyKe 0 yBoDherwy BU/Ie0-Ha[30pa, IPUOABUTU MUIIL/bEHE PeNPe3eHTATUBHOT
CUH/IMKATa,** 0JHOCHO NMpe/ICTaBHUKA PAJHUKA, a IITO Y cay4ajy AHmosuh u
Mupkoguh HYje yYUbeHO. YK/by YMBakheM NPe/ICTABHUKA PAIHHUKA Y TOCTYaK
yBoDhema BU/ie0-Ha/[30pa Ha MjeCcTHMa pa/ia NOCTHKe ce Beha TpaHCIapeHTHOCT
aJIv ¥ JIETUTUMHOCTH TaKBOT Ha/i30pa.

4. TpaHCIAPEHTHOCT U Cpa3MjepHOCT yBohewa BUe0-
Ha/J30pay NpocTopHvjaMa nocja04aBna

[IpyHL U TpaHCIApeHTHOCTHU MpeJiCTaB/ba Ba)kaH (KOHCTUTYTHUBAH) yCJIOB
Jl03BO/bEHOT BU/€0-HaJ30pa, 6yAayhu ga mocsaopaBal MMa ob6aBe3y Ja
3arnocJjeHe yHanpuje uHdpopmuiie o yBohewy oBakBor Haj3opa.?* theros
3Hayaj MpoU3uJa3u U3 YMbeHUIle /1a Y paJJHOM IpaBy HUje Moryhe yHanpujez,
3aKOHCKHUM Ny TeM, NIpeABU/JjeTU CBe CUTYyalldje y KojuMa 64 MmocJiogaBalj
MOrao Jia OrpaHM4YM NPUBATHHU >KUBOT 3aIlOCJEHOT, 360T 4Yera HaydeJso
TpPaHCNAPEHTHOCTH UMa 3a LI1Jb U 1a HAJIOKHATH AeUIUT HaueJia JieraJuTeTa.
3axBaJsbyjyhu 0BOM NPUHIIUNY 3aN0CJEHU Pa3yMHO OYeKyje MPUBATHOCT Ha
paZHOM MjecTy OHJA Kajia ra nocJjojaBal HUje yHanpujes uHGopMucao o
yBobhemwy BUJie0-HaA30pa.

Y cnyyajy Aumosuh u Mupkosuh, nocjioiaBali Hyje yHanpuje /i, y TMCaHOM 06JIUKY,
006aBHjeCcTHO 3aNI0C/IeHe 0 YBOD ey BU/le0-Ha/130pa, YMMe je NTPAaKTUYHO HaZj30D
HEKOJIMKO HeJljesba BpIleH 6e3 hHUXOBOI 3HAHKa, OJHOCHO TajHO. 3a pa3JIuKy
0/l jaBHOT BH/IE0-HA/[30pa: KOjU Ce Ha paJiIHOM MjecTy YBOAH Noj oapeheHUM
yCJIOBUMA, MajHU 8Uudeo-Had3o0p ce, y IPUHLUIY, CMaTpa 3abpamkeHnM, 1a ra je

22 IlpaBo caBjeTa3anocjeHUX Jia cao/J1y4dyje y OBUM MMTabUMa Tpe/iBUleHo je ayCTPUjCKUM
3aK0HOM 0 KOJIEKTUBHHUM pagHUM ofHocuMa (Collective Labour Relations Act). Conditions of
work digest, Workers' privacy Part II: Monitoring and surveillance in the workplace (1993: 107).
23 Yn.36,cT.4 3aKoHa 0 3alITUTH MoJjaTaKa o TUIHOCTH, Ca..1ucm LI,79/08,70/09, 44/12.
24 3amocJsieHU KOju pajie Y IPOCTOPY MOA BUJIe0-HAZ30POM MOPAjy, Y MUCAHOM OBJIHUKY,

OUTH 00aBUjeLITEHHU O BpIIEHY BUAE0-HA[30Pa, 4. 35, cT. 5 3aK0oHa 0 3alITUTH NogaTaKa
o inuHocTH,Ca. aucm [I,79/08,70/09, 44/12.
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Moryhe yBeCTH caMO Yy U3y3eTHUM OKOJIHOCTHMA U Y OTPaHUYEeHOM Tpajamy.
OBakaB BU/le0-HA30p ONpaB/iaH je y BeoMa MaJioM Gpojy ciay4dajeBa U TyMauu
ce Kao M3y3eTaK o MpaBuJa. ApTYMeHTH KOju OU ONpaB/aJu TajHU BUJEO-
Ha/;30p (cycneH3ujy Hayesna MpaHchapeHmMHOCMu) 3anocJeHuX Mopajy GUTH
YBPCTH U HeIBOCMUCJIeHH, OyAyhu 1a ce oBUM nyTeM y Behoj Mjepu HapyaBa
NPUBATHOCT 3aM0CJEHUX, aJIU U FhUXOB MOPAJIHU UHTETPUTET U JI0CTOjaHCTBO.
YBohemwe TajHOT BU/Ie0-HA/[30pa OGUYHO Ce Be3dyje 3a MOCTojalbe 036H/bHE
CyMHbe 0 IPeBapHUM UJIH IPYTHUM He/103BOJ/bEHUM paitbaMa Ko/l T0CJI0/1aBla U
He MOXe Ce YBOJUTH pajiu cynepBu3uje 3anocaeHux.? [loTpe6Ho je, MehyTHM,
Jla TajHU BUJE0-HA/[30p HEMA aJITEPHATUBY.?® Y CBaKOM cJy4ajy, MOpa 6UTHU
OTpPaHUYEH 10 Tpajalby U MOXe Ce KOPUCTUTH CaMo Kao Mo oJropapajyhe
ucTpare.

O ToMe cBje10uM U HOBUjU cay4aj./lone3 Pubasda u dp. npomus llnanuje, y koMme
je yBoheme TajHOT BHU/l€0-HAa/130pa Ha MjeCTy pajia 03Hau€eHOo Kao Kpllewe YylaHa
8 KonBeHIHje, 6€3 0631pa Ha TO LITO je MOCJI0/aBal] UMao 0361J/baH U ONPaB/jaH
pasJior 3a keroso yBoheme.?”” OHO WITO je oAsy4dyjyhe yTHIANI0 HA OBAaKBY
OJIJIYKY jecTe YHEbeHHUIa JIa je CHUMJbeHHU MaTepHjasl 6uo 10CTaBJ/beH HA YBU/
BeheM 6pojy JiM1la TpUje Hero WTO Cy 3all0CJAeHU OGMJIU 06aBHjelITeHH O TOMe
Jla BUJIe0-Ha130p OCTOjU, KAo U TO Jla Cy 3aM0CAeHH, UMajyhu y BUAY, 3aKOHCKY
peryJiaTUBY, pa3yMHO OYe€KHBaJIM IPUBATHOCT Ha pafHOM MjecTy. Of yTULaja
je ¥ TO II'TO HAaI30p HUje OO0 OTpaHUYEH 10 TPajakby, 1ay TOM CMHUCJIY HUje OUO
HU Cpa3MjepaH IUJbY KOjU ce KeJino nocTuhu, nocebHo uMajyhu y Buay aa je
HHTepec NocJ0/1aB1a, 6ap 10 oapeheHe Mjepe, MOrao GUTH 3a/10BOJbEH HA ZIPYTH
HauuH. OTyza y HaBeJleHOM npeJMeTy JjoMahu Cy/JOBU HUCY YCIIOCTaBUIU
dep 6asiaHCc U3MeDhy npaBa 3aMOCJEHOT Ha MOMITOBAabe HeroBOr MPUBATHOT
»KMBOTA U [10CJI0JaBYeBMX CBOjUHCKUX NTpaBa. Ho, 3a pas MKy of 0BOT, y cay4ajy
Konke npomue Fbemauke, Cyj, v mopeJ; BeoMa CJIMYHOT YUHEHUYHOT CTakha, HUje
yTBpAHO noBpey 4iaHa 8 KouBeHnuje.?® OBo U3 pasJora LITO je y CJay4ajy
Konke Haj30p 610 BpeMeHCKH OrpaHHUYeH Ha [epuo/, 0/ JIBHje HeJjjeJbe U ITO
ce OJJHOCHO CaMo Ha /iBa paJHUKa.

[IpuHUMI Cpa3MjepHOCTH UHTETPUCAH je y cTaBy 2 4yiaHa 8 KoHBeHIUje Kpo3
3axTjeB Jla Ce MUjelllatbe Y IPUBATHHU )KUBOT MOXe JJ03BOJIMTHU CAaMO OHJja KaJja
je TO HEONXOHO yV IEMOKPATCKOM JIPYIITBY. [[pyTuM prujedyrma oHO je Mmoryhe
caMo OH/Ia Ka/ia HeMa JIpyTror HauKHa [Jia ce u36jerHy HexeJbeHe NoC/beIULlE,

25 Protection of worke's personal data, An ILO code of practice (1997). Geneva: International
Labour Office.

26 Conditions of work digest, Workers® privacy Part II: Monitoring and surveillance in the
workplace (1993: 183).

27 Lopez Ribalda and others v. Spain, Judgment of 9 January 2018, no. 8567/13.
28 Kopke v. Germany, Judgment of 5 October 2010, no.420/07.
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O/IHOCHO OCTBape Ba)KHU JIETUTUMHU IUJbeBH. [lopasyMujeBa ce fa HM 06UM
MUjelllakhba He CMUje GUTH BehU 0/ OHOT KOjU je HEONXO/aH y JeMOKPaTCKOM
ApywTBy. OBaj NpUHIUN Tpeba Ja OCUTypa /a OrpaHUYeHe MPUBATHOCTH
3amocJieHor 6y/ie cpa3MjepHO [UJbY KOjU Ce JKeJid MoCTUhY, U He 0OJJHOCH ce
caMo Ha 06uUM OrpaHHYea, Beh M Ha Ha4YUH Ha KOjU Ce TO OrpaHUYeH€e BpIIH. Y
cJIy4ajy BUJIe0-Ha/130pa, 0Baj MPHUHIUIIIIOMAXKE U Y JIOHOLIEHY OJJIyKE 0 TOME
Jla JIY je HaZ;30p MOCTaBJ/beH HA O/Ir0Bapajyhu Ha4WH, O/JTHOCHO /1A JIY je Omcer
TAKBOT Ha/[30pa IpeKoMjepaH, Te J1a JiM je OH 110 CBOM Tpajary 610 cpa3MjepaH
[[UJ/bY KOjH Ce KeJTuo nocTHhH.

5. 3ak/pydak

3axBasbyjyhu npojopy JbyACKUX IpaBa y CBUjeT paja, Noca04aBall je Jy>KaH
Jla TIOLITYje MpaBO HA MPUBATHU KUBOT 3anocseHor. OBa o6aBe3a, MehyTum,
HUje ancoJyTHa, 6yaAyhu fa nocsaozaBal Moxe, Moj oapeheHuM ycioBuMa,
OTPAaHUYMUTHU NPABO 3AMOCJEHOT HA IPUBATHH KUBOT. TakBa MoryhHocT, y
BeJIMKOj MjepH, 3aBUCH ¥ 0Jf HA4YMHa Ha KOjU Ce IPUBAaTHM XKUBOT OrpaHMA4aBa,
IpU YeMy BU/€0-Ha/[30D CIIaia y peJi OHUX Koja HajTexe norahajy AoCcTojaHCTBO
YOBjeKa, 360T Yera cey cjy4ajy tbberoBor yBohemwa 3axTHjeBa CTPOKHUja pUMjeHa
NPUHLMIA JIETUTUMHOCTH, CPA3MjepPHOCTHU U TPAHCIIAPEHTHOCTHU. Y HbeTOBOM
yBObhemwy K/by4UHY yJIOTY UT'Pa M IPUHIUI JleraJuTeTa, Ioce6HO OH/la Kajja ce
JIp>KaBa jaBJsbay Y034 OCJOAABIA U KA/ je lbeHa 00aBe3a MOUITOBakha paBa
Ha IPUBATHHU )KUBOT NIPeBACX0HO HEraTUBHa.

[Ipecyna EC/bIly npeamety Aumosuh u Mupkosuh npomus LjpHe ['ope ipeicTaB/ba
€aMo joul jeJlaH IPUJIOT TBPA U Jja Ce JbYCKa NTpaBa U JbY/CKO JOCTOjaHCTBO
MOpajy MOLITOBAaTHU U Ha NOJbY pafHUX ofHoca. OHa je U NOTBpAA Ujeje o
NnoTpebu LKUPOKOr TyMadeka MojMa MPUBATHOT »KUBOTA YHMja Ce caJipKUHaA
CTaJIHO NIPOLIUPYje, Yy HAMjepH Jia ce OCUTypa CTBApHO NOIITOBame paBa Ha
NpPUBATHU KUBOT. [I[paBo Ha MOLITOBak€ MPUBATHOT )KMBOTA, U3Mehy 0CTaJIor,
noJpasyMujeBa U MOryhHOCT NpUCTyIa JpyruMa Kako 64 ce ycnocTaBUJIe
Y pa3BUJie Be3e ¢ lbuMa. MoXe yK/byUYUTH U podecuoHalHe aKTUBHOCTHU
WJIM aKTUBHOCTH KOje ce Bplile ¥ jaBHOM KOHTEKCTY, 6yAyhu a nocToju 30Ha
WHTepaKIyje ca ApyruMa Koja ce, 4aK U Y jaBHOM KOHTEKCTY, MOXe CBPCTaTH
10/ I0jaM NPUBATHOT XKUBOTA. ¥ CKJAaAy ca THUM, [10jaM IPUBATHOT »KUBOTa
MO2Ke YKJ/bYUYUTH U OHO LITO Ce JielaBa y aMpuTeaTpuMa Kao MjecTUMa paja
npodecopa y KojuMa OHH, IOpeJ; Tora LITO NOAYyYaBajy CTyAEeHTe, CTyNajy y
WHTEpaKLUjy ca ’bUMa, U TUME pa3BHjajy 3ajeJHUUKE OJJHOCe U I'pajie lbUX0B
JPpyLUITBEHU UJIeHTUTeT. [IpaBo Ha NpUBaTHU XKUBOT Ipodecopa Z0K 6opaBe y
amuTeaTpruMa MOLJIO OU Ce, 01y Ta, OTPAHUYUTH Y TEM BHUJE0-HAL30pa CaMo
OH/JIa Ka/la TO HaJlaXy 3aKOHOM peiBuheHU pa3J/io3U KOjU ce TUYY CUTYPHOCTHU
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MMOBHHE U JIMIIA, 0K Ha JIPyToj CTPaHHU pa3Jio3u MonyT npahewma HaCTaBHUX
aKTHUBHOCTHU He ONpaB/iaBajy yBohewe BUe0-Haj30pa y ampuTeaTpruMa.

Jla 61 ce oBakaB HaJ30p CMaTpao ONpaBJlaHUM, MOTPEGHO je U a je yBeeH
Ha TpaHCNapeHTaH Ha4yuH, OJHOCHO /A je 3all0CJIeHH YHalpHujel, MMCaHUM
My TeM, yII03HAT Ca lberOBUM YBODemeM, Te Jia je cpa3MjepaH I[UJbY KOjU Ce, ¥
KOKPETHOM CJ1y4ajy, *KeJIU OCTBAPUTH. JeIUHO je y3 oAroBapajyhy npumMjeny
CBUX OBHX IpUHLMINA Moryhe epuKacHO 3aMITUTH JOCTOjaHCTBO 3aIMOCJAEHOT
Ha pajy.
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VIDEO SURVEILLANCE IN THE EMPLOYER’S PREMISES: THE ECTHR
JUDGMENT IN ANTOVIC AND MIRKOVIC V. MONTENEGRO

Summary

Owing to the fact that the fundamental human rights have been introduced into
the labour law relations, each employer is bound to respect the private lives of their
employees. However, this obligation is not absolute, considering that the employer
may, under certain circumstances, limit the employee’s right to respect for private
life. This possibility greatly depends on how the employee’s right to privacy has been
limited. Video surveillance is a measure that most severely affects human dignity,
due to which its implementation requires stricter application of the principles of
legitimacy, proportionality, and transparency. In this implementation, the key role
is played by the principle of legality, especially when the state appears in the role of
employer and when its obligation to respect the right to privacy is predominantly
negative.

The ECtHR judgement in Antovi¢ and Mirkovic¢ v. Montenegro (2017) is another
proof that human rights and human dignity have to be respected in the field of
labour relations. This judgement is a confirmation that the notion of private life
has to have wider interpretation and application in order to ensure the protection
of the right to respect for private life. The right to respect for private life, among
other things, implies the possibility to access other people in order to establish and
develop relations with them. It may involve professional activities or the activities
performed in a public context because, even in a public context, there is a zone of
interaction with other people, which may be categorised under the notion of private
life. Pursuant to the aforementioned, the notion of private life may include activities
taking place in auditoria as places where professors, apart from teaching students,
interact with them, develop mutual relations and build their social identities. Thus,
the right to respect for private life of professors, while in auditoria, may be limited
by video surveillance only under legally prescribed circumstances related to the
safety of people and property.

On the other hand, the surveillance of teaching activities is not among the legitimate
grounds for the introduction of video surveillance. In order for this surveillance to
be justified, it should be introduced in a transparent manner, i.e. employees must be
made familiar with the introduction of video surveillance in advance and in writing,
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and such surveillance must be proportionate to the specific objective that needs
to be accomplished. Only with an appropriate application of all of these principles
can we efficiently protect employees’ dignity in the workplace.

Key words: right to respect for private life, video surveillance, labour relations,
principles of legality, legitimacy, proportionality and transparency.
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ZASTITA TEMELJNIH LJUDSKIH PRAVA PRED
MEDUNARODNIM INVESTICIJSKIM ARBITRAZAMA
KROZ POSEBAN OSVRT NA PRAVO NA VODU

Apstrakt: Koncept ljudskih prava prodire u sve sfere prava, djelujuci kao
ogranicavajuci, korektivni i zastitni mehanizam protiv zloupotrebe prava
od strane drZava i drugih subjekata. Upravo ljudska prava predstavljaju
jednu “kocnicu” razvoju neoliberalnog ekspanzionizma, otjelotvorenog
u reZimu zastite stranih investicija putem medunarodnih investicijskih
ugovora. Kada drZave udu u takve ugovore, oni unose u iste svoje prethodno
preuzete obaveze, a narocito obaveze zastite ljudskih prava. Medutim,
ta obaveza nije samo rezultat postojecih medunarodnih ugovora, nego
drZave moraju postovati u svom ponasanju i norme medunarodnog prava
viSeg ranga (ius cogens norme), u koje spadaju i temeljna ljudska prava, sa
ishodistem u pravu na Zivot. U takvom pravnom okviru je primjetan porast
sukoba izmedu zastite prava stranog investitora u medunarodnim inves-
ticijskim sporovima i zastite temeljnih ljudskih prava. Pravo na vodu, kao
indirektno pravo na Zivot, poseban je indikator navedenog sukoba u praksi
medunarodnih investicijskih tribunala. Postavlja se pitanje prvenstva prava,
odnosno pitanje koje obaveze za drZave, po medunarodnom pravu, imaju
prioritet: zastita stranih investicija ili zastita temeljnih ljudskih prava, a
narocito prava na vodu? Dosadasnja praksa medunarodnih investicijskih
tribunala je raznovrsna i nekonzistentna po tom pitanju, odnosno ne daje
Jjasan odgovor na ovo kljucno pitanje.

Kljucne rijeci: Medunarodne investicijske arbitraZe, temeljna ljudska pra-
va, pravo na vodu, ius cogens norme, Univerzalna deklaracija o ljudskim
pravima, suprematija.
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1. Uvod

lIako se, na prvi pogled, u ovom radu spaja ,,nespojivo“, odnosno stavljaju se u
korelaciju medunarodni investicijski ugovori sa ljudskim pravima, tokom izla-
ganja ove, nadasve, interesantne materije, argumentovano (e se prikazati da
ljudska pravai te kako igraju vaznu ulogu unutar medunarodnog investicijskog
rezima. Koncept ljudskih prava prodire u sve sfere prava, djelujuci kao ograni-
Cavajuci, korektivni i zastitni mehanizam protiv zloupotrebe prava od strane
drZava i drugih subjekata. Zbog navedenog, ljudska prava imaju svoje mjesto
u sferi medunarodnog investicijskog prava. Stavise, ljudska prava su posebno
bitna u medunarodnoj trgovini i stranim ulaganjima, u kojima se kao klju¢ni
akteri pojavljuju drzave i mo¢ne multinacionalne korporacije, bez efektivnog
uceSc¢a pojedinaca, odnosno grupa, koji su potencijalno pogodeni sporazumima
iz oblasti trgovine i investicija.

Drzave se u investicijskim sporovima pred medunarodnim arbitrazama nalaze u
pasivnoj ulozi, jer su uvijek tuzena strana'. Shodno tome, drzave mogu samo rea-
govati na tvrdnje stranog investitora te iznositi svoje razloge i opravdanja za po-
stupanje koje je okarakterisano od strane investitora kao krsenje investicijskog
ugovora i prava investitora. Medutim, kako Sornarajah (2015: 300) primjecuje
jednu ociglednu “ko¢nicu” razvoju neoliberalnog ekspanzionizma predstavlja
,otkri¢e“ novih pravnih argumentacija tuzenih drzava pred medunardnim inve-
sticijskim arbitraZzama. Zbog navedenog, noviji ugovori su poceli da prepoznaju
odbrane zasnovane na potrebi drzave da reguliSe ujavnom interesu, s ciljem da
stvore ravnoteZu u ugovorima izmedu zastite ulaganja i regulatornog prostora
drzave-domacina radi djelovanja u javnom interesu. Diskusija i priznavanje ovih
odbrana od odgovornosti u posljednjih nekoliko odluka arbitraznih tribunala
ima za posljedicu neizvjesnost zastite investitora. Ovim je u¢injen pomak sa po-
zicije apsolutne zastite investitora do pozicije kvalifikovane zastite investitora
(Sornarajah, 2015: 302). Odbrane koje se pojavljuju su rezultat sukoba interesa,
odnosno sukoba do sada fragmentiranih reZima. U ovom sudaru vrijednosti na
kojima su nastala pojedina podruc¢ja medunarodnog prava u periodu njegove fra-
gmentacije, reintegracija ovih fragmentiranih podrucja u zajednicke principe je
nuzna, a na osnovu Konstruisanja jasne hijerarhije vrijednosti. U neoliberalnom
periodu, vecu vrijednost je imala zastita stranih investicija, kao osnov ekonom-
skog razvoja. Ta teza viSe nije odrziva. Kao rezultat toga, razvija se pravo koje
nastoji demontirati vrijednosti neoliberalizma. Dakle, prava investitora, zaga-
rantovana bilateralnim ugovorom, ne mogu se koristiti kako bi se krsili principi
prava ljudskih prava (Sornarajah, 2015: 319). Tako, drZava porijekla investitora

1 Samo nekoliko bilateralnih investicijskih ugovora (BIU) dozvoljava drZzavi da pokrene
postupak pred medunarodnom investicijskom arbitrazom, ali takvi postupci do sada nisu
pokrenuti (Kube & Petersmann, 2016: 80).
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ne moze Stititi prava svog drzavljana koji krsi ljudska prava. Vrhovni sud SAD
je priznao nadleZnosti sudova za americke multinacionalne korporacije koje
krse medunarodno pravo dok posluju u stranim drZzavama (vidi: Sosa V. Alvarez-
Machain etal., (03-339) 542 U.S. 692 (2004); Kiobel v. Royal Dutch Petroleum, 569
U.S. (2013)). Takoder, engleski sudovi su utvrdili gradansku odgovornost matic-
nih kompanija €ije podruZnice u inostranstvu svojim poslovanjem prouzrokuju
Stetu u stranim drZavama (vidi predmete protiv kompanija: Tonkolili Iron Ore
Ltd, Equion Energia Ltd i dr.?). Sami drzavljani, koji su djelovali u suprotnosti sa
principima ljudskih prava, ne mogu traZziti zastitu po investicijskim ugovorima
od strane drzave svog porijekla. Nadalje, bilo bi tesko tvrditi da drzava porijekla
investitora nema obavezu da sprijeci svoje korporacije da sauc¢estvuju u krSenju
ljudskih prava. Ako to krsenje ljudskih prava ukljucuje krsenje ius cogens normi,
jasno je da nece biti odgovornost u drZzavi domacina. Umjesto toga, odgovornost
stranih investitora treba da se utvrdi pred posebnim tribunalima, a ne pred
investicijskim arbitraZama. Tako u slucaju Desert Line v. Yemen ukljucena je bila
i mogucnost genocida. Prethodna praksa arbitraznih tribunala ukazuje da su
investicijski ugovori koji ukljuCuju ropstvo ili podmiéivanje niStavni po svojoj
prirodi (Sornarajah, 2015: 321). S druge strane, treba konstatovati da se nije
do sada jasno, konzistentno i jednoobrazno, kroz praksu medunarodnih inves-
ticijskih arbitraza, razvilo stajaliSte prema kojem strani investitor koji krsi ius
cogens norme ne uziva zastitu (De Wet & Vidmar, 2012: 498).

Zbog svega navedenog, predmet ovog istraZivanja je, upravo, situacija kada su
prava investitora suprostavljena temeljnim ljudskim pravima. U radu je, radi bol-
jegijasnijeg razumijevanja tematike, pravo na vodu uzeto kao primjer temeljnog
ljudskog prava koje se narusava ponasanjem pojedinih stranih investitora. Ovo
pravo Ce biti analizirano kako kroz svoju teorijsku dimenziju (definiciju i po-
loZaj u medunarodnom pravu), tako i kroz praksu medunarodnih investicijskih
arbitraza (predmeti u kojima je pravo na vodu tangirano). Cilj istraZivanja je
odredivanje hijerarhijskog odnosa (u medunarodnom pravu) temeljnih ljudskih
prava (kroz primjer prava na vodu) prema pravima investitora u rezimu medu-
narodnih investicija.

2. Odnos prava investitora i ljudskih prava

Uobicajan je pristup da se sistem za zaStitu investitora i sistem za zasStitu ljudskih
prava promatraju kao dva odvojena rezima u medunarodnom pravu. Naime, za-
jednicki je osjecaj da su ljudska prava tipican atribut pojedinaca, ljudskog bica.
Strani investitori mogu, naravno, biti pojedinci, ali najceS¢e se radi o kompani-

2 Izvor: http://conflictoflaws.net/2016/uk-court-on-tort-litigation-against-transnational-
corporations/ (pristup: 01. 10. 2018).
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jamaili, opéenito, o pravnim licima (Dupuy et al., 2009: 45), koje imaju kapacitet
da zaklju¢e medunarodne sporazume. To je, vjerojatno, jedan od razloga zasto
norme koje se ticu ljudskih prava nisu tako ¢esto predmet raspravljanja pred
investicijskim arbitrazama. Ipak, ne moZe se poreci ¢injenica da se sve vise
pitanja vezanih za zaStitu ljudskih prava postavlja pred investicijskim arbi-
trazama, a sve u interakciji sa medunarodnim investicijskim pravom (Berzero,
2014:18-19). Ovdje treba primijetiti da su ljudska prava koja su zasSti¢ena u
vodec¢im konvencijama o ljudskim pravima i nacionalnim ustavima fokusirana
na gradanske i politicke slobode. U vecini sluc¢ajeva njihov originalni cilj bio je
da zastiti pojedince i grupe protiv zloupotrebe vlasti od strane vlada. Stoga,
postavlja se opravdano pitanje kako ova gradanska i politicka prava mogu imati
ikakve veze sa pitanjima kao Sto su garancije poslovnih kredita i sl. (Collins,
2012: 2). Medutim, s druge strane, medunarodno investicijsko pravo, kao cjelina,
ne moZze predstavljati zaseban i nezavisan rezim, odvojen od op¢eg medunarod-
nog prava (Braun, 2013: 39). Tako je bitno istaci, prema Simma-u (2011: 584),
da se prilikom tumacenja odredbi BIU, barem indirektno prilikom definisanja
smisla pojedinih pojmova BIU, trebaju uzeti u razmatranje medunarodni ugovori
o0 ljudskim pravima (ako su obje strane potpisnice BIU i potpisnice relevantnog
medunarodnog ugovora o ljudskim pravima), a sve prema odredbama ¢lana
31(3) (c) Becke konvencije o pravu ugovora.

Iako su oba pravna rezima (investicijsko pravo i ljudska prava) razvila na proce-
duralnom nivou skoro suprotstavljene karakteristike (ljudska prava se odnose
na sva ljudska bi¢a dok su prava investitora rezervisana za investitore na osnovu
drZavljanstva; ne postoji obaveza kod investitora da iscrpi sve domace pravne
lijekove prije obra¢anja arbitrazi; mehanizam izvrsenja je u arbitraznim postup-
cima efikasniji i dr.), odredene materijalno pravne odredbe (standardi) u medu-
narodnom investicijskom pravu imaju karakteristike ljudskih prava (npr. pravo
na kompenzaciju u slu¢aju eksproprijacije; pravo na poSten i pravi¢an tretman,
bez diskriminacije i dr.), dok su druge u fazi kretanja prema ljudskim pravima
(Klein, 2012: 206). Tako u predmetu Biloune v. Ghana (UNCITRAL, Award on
Jurisdiction and Liability, Oct. 27, 1989) investitor, pored tvrdnji o nepostivanju
ugovornih odredbi, istakao i tvrdnju da su mu prekrsena ljudska prava, jer je
neosnovano i arbitrarno liSen slobode (u ovom slucaju arbitrazni tribunal se
oglasio nenadleZnim po pitanju kr$enja ljudskih prava). Sli¢cno u predmetima
Corona Materials v. Dominican Republic (ICSID Case No. ARB(AF)/14/3) i Philip
Morris v. Uruguay (ICSID Case No. ARB/10/7) u kojima se investitor pozvao na
grubo krsenje prava na “pristup pravdi” zbog odluka upravnih organa drzave-
domacdina, a u predmetima Philip Morris v. Uruguay i Rusoro Mining v. Venezuela
(ICSID Case No. ARB(AF)/12/5), investitor je istakao prigovor krSenja prava na
imovinu nezakonitom eksproprijacijom.
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Tokom konstantne evolucije BIU primije¢ena je odredena neravnoteZa izmedu
pravaiobaveza stranaka u BIU, paje danas uspostavljeni rezim u BIU podlozan
kritikama, jer se stranim investitorima daju Siroke ovlasti i prava u odnosu na
drZavu-domacina, konkretnije, u odnosu na same gradane te drzave (Berzero,
2014: 7-9). Ipak, treba primijetiti da u slu¢ajevima investicijskih arbitraZa ba-
ziranih na BIU, arbitri se moraju pozvati na druge sisteme, kao npr. na ljudska
prava, jer nije moguée odrediti sadrZinu prava vezanih za eksproprijaciju ili
posten i pravic¢an tretman analizirajuc¢i samo odredbe bilateralnih investici-
jskih ugovora (Castillo, 2012: 67). U tom smislu, primjer iz arbitrazne prakse
je predmet Tecmed vs Mexico (ICSID Case No. ARB (AF)/00/2). U spomenutom
predmetu arbitraZni tribunal se pozvao na praksu Evropskog suda za ljudska
prava (ESLJP) kako bi odredio opravdanost eksproprijacije investitora od strane
drZave, koristeci se analizom proporcionalnosti mjera javne vlasti. Isto tako u
predmetu Azurix vs The Argentine Republic, 2006 (ICSID Case No. ARB/01/12)
arbitrazZni tribunal se referisao na praksu ESL]JP kako bi odredio $ta se podra-
zumijeva pod eksproprijacijom.

3. Medunarodni investicijski ugovori i krSenja ljudskih prava

Sto se ti¢e same interakcije ljudskih prava i prava investitora, u teoriji postoje
dva oprecna stajalista. Tako, Fry (2007) tvrdi da arbitraZni tribunali primjenjuju
zakone koji su kompatibilni i podrzavaju ljudska prava. Medutim, njegova analiza
se bavi raspravom iz perspektive osnovnih prava koja pripadaju investitorima.
Svi slucajevi koje analizira spomenuti autor bave se situacijama u kojima su
prava investitora bila narusena, odnosno u kojima se raspravljalo o pitanjima
opravdanosti eksproprijacija pozivanjem na razloge javnog interesa i sl.

S druge strane, javni interes moze implicirati pitanja koja su od zajednickog
interesa za cijelo CovjeCanstvo. Primjeri ovog ukljucuju pitanja zastite okoliSa i
ljudskih prava. U tom kontekstu, pitanja od javnog interesa mogu se izjednaciti
sa ekonomskim pojmom javnih dobara. Dakle, predmet javnih usluga zastite
okolisa, opskrbljivanja vodom za pice i dr. su javna dobra (Choudhury, 2008: 791),
Sto je ujedno i predmet pojedinih investicijskih ugovora putem Kkoncesija i sl.
Postalo je jasno da je regulatorna funkcija drzava u tim segmentima ugrozena
(UN Human Rights Council - Izvjestaj nezavisnog eksperta, 2015: 6).

Problem je oteZan obeshrabrujué¢im efektima odluka arbitraznih tijela kojima
su drzave kaznjene dosudivanjem ogromnih iznosa na ime naknade Stete in-
vestitorima za donoSenje propisa za zastitu okolisa, sigurnosti hrane, pristup
generickim lijekovima i smanjenjenje pusenja, pristup pitkoj vodii sl. Posmatraci

187



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huity | Bpoj 82 | F'oguHA LVIIIL | 2019

su primijetili nazadovanje u zastiti prava, ukljuc¢uju¢i prava na zivot 3, hranu
(Human Rights Council, Doc. A/ HRC/ 25/ 57), vodu i kanalizaciju, zdravstvo,
stanovanje, obrazovanje, kulturu, standarde rada, nezavisno sudstvo, ¢ist okoli§
i pravo da ¢ovjek ne bude podvrgnut prisilnom preseljenju. Dakle, primjetan
je trend sve veceg broja investicijskih sporova u kojima su investitori osporili
osjetljive nacionalne zakonodavne i administrativne mjere. To ukljucuje i sporove
u okviru NAFTA-e u kojima su investitori osporili ekoloske i socijalne regulacije
drzava (Spears, 2011: 272).

Nadalje, postoje ozbiljne zamjerke i na rad arbitraznih tribunala u pogledu zastite
ljudskih prava, pa tako se navodi da je medu glavnim prijetnjama za demokratski
i pravedan medunarodni poredak rad arbitraznih tribunala koji se ponasaju kao
da su iznad medunarodnog reZima ljudskih prava, te da su te arbitraze ¢uvari
koorporativnog interesa umjesto javnog interesa (UN Human Rights Council -
[zvjeStaj nezavisnog eksperta, 2015: 9). U 2009. godini Svedski energetski kon-
glomerat Vattenfall tuZzio je Njemacku na osnovu Evropske energetske povelje,
trazeciisplatu naime naknade Stete od 1,4 milijarde eura, jer je Njemacka drzava
svojim propisima nastojala zastiti rijeku Elbu od nekontrolisanog ispustanja
vode za hladanje iz postrojenja navedene kompanije. Tek nakon $to je Njemacka
vlada pristala da spusti ekoloske standarde, postignut je sporazum. Medutim,
nakon katastrofe u Fukusimi njemacka javnost je pocela zagovarati zatvaranje
svih atomskih centrala, a kojem zahtjevu su njemacke vlasti udovoljile odlukom
o zatvaranju svih atomskih centrala, Sto je dovelo do nove tuzbe Vattenfall-a
u iznosu od 4 milijarde eura na ime naknade Stete. Slucaj Aguas del Turani S. A.
protiv Republike Bolivije ticao se ugovora kojim je privatizirana opskrba vode
u gradu Cochabamba, u vidu cetrdesetogodiSnje koncesije. Navedeni ugovor je
sklopljen pod patronatom Svjetske banke kao uvjet za kredit. Ve¢inski vlasnici
navedene kompanije-koncesionara bile su americka kompanija Bechtel i Span-
jolska kompanija Spanish multinational Abengoa. Nakon potpisivanja ugovora o
koncesiji, doslo je do naglog povecanja cijene vode, Sto je dovelo do masovnih
demonstracija stanovnisStva koje je traZzilo svoje pravo na pristup pitkoj vodi
pod prihvatljivim cijenama. Odgovor vlade je bio brutalan, te su uz pomo¢ vo-
jske razbijene demonstracije, a tek nakon smrti jednog sedamnaestogodi$njeg
tinejdZera vlada je raskinula ugovor o privatizaciji sa kompanijom Aguas, Sto je
dovelo sa druge strane do podizanja tuzbe pred medunarodnom arbitraZzom u
vrijednosti od 50 miliona dolara (UN Human Rights Council - IzvjeStaj neza-
visnog eksperta, 2015: 11-12). U tom kontekstu istiCe se tvrdnja da ,najvaZnije

3 Pravo na Zivot je uvijek ugroZzeno kada jedna osoba umire zbog neadekvatnog pristupa
lijekovima jer su farmaceutske kuce privatizirale pojedine lijekove putem patentiranja, $to
otezava proizvodnju jeftinijih generickih lijekova. Pravo na Zivot je, takoder, povrijedeno
kada se farmerima i drugim radnicima uni$tavaju kroz slobodnu trgovinu izvori prihoda,
bez adekvatne regulatorne zaStite drzave.
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pravo drzave-domacina - pravo da reguliSe nije sastavni dio poklona datog u
obliku investicijskog ugovora“ (Subedi, 2008: 170).

NaKkraju, treba ista¢i zanimljivu empirijsku analizu Bodea & Ye (b. d.) prema kojoj
drZave koje ratifikuju vec¢i broj BIU-a imaju loSiju zaStitu ljudskih prava, te da
time BIU negativno uti¢u na zastitu ljudskih prava u nedemokratskim drzavama.*

4. Primjena ljudskih prava pred medunarodnim
investicijskim arbitrazama

Tokom mnogih postupaka pred investicijskim tribunalima, ponekad od stra-
ne tuZzitelja (strani investitori)® a ponekad od strane tuzene drzave®, iznijeta
je argumentacija o primjenjivosti ljudskih prava u konkretnim sporovima. U
tom pogledu, investicijski tribunali su ponudili razne razloge zbog kojih imaju
rezervirani pristup u primjeni instrumenata ljudskih prava u investicijskim
sporovima. Tirazlozi uklju¢uju nedostatak dovoljno razradenih argumenata od
strane stranaka, nedostatak nadleZnosti i razlike izmedu dviju grana meduna-
rodnog prava (Baetens, 2013: 89). Generalno govoreci, medunarodni arbitrazni
tribunali nemaju jurisdikciju da utvrduju povrede ljudskih prava. Kao tribunali
ogranicene jurisdikcije arbitraze mogu samo utvrditi dalije odredena odredba
investicijskog ugovora povrijedena. Medutim, ovo ne znaci da se medunarodno
pravo ljudskih prava ne moze primjenjivati i da se odredbe investicijskih ugo-
vora ne mogu tumaciti u skladu sa ljudskim pravima. Postoji rastu¢a spoznaja
da investicijski sporovi nisu ,izolirani od dinamike i napetosti ostatka pravnog
svemira, i stoga imaju potencijal da uticu na ljudska prava“ (Meshel, 2015: 278).

Jasno je, naime, da medunarodne arbitraze, kao medunarodna tijela, ne egzis-
tiraju samostalno, van medunarodnopravnog okvira, a u koji spadaju, svakako,
medunarodno priznata ljudska prava. Medunarodne arbitraZe su formirane
medunarodnim ugovorima, po pravilima Becke konvencije i medunarodnog
obicajnog prava, a drzave potpisnice pored obaveza iz investicijskih ugovora
imaju i druge obaveze po medunarodnom pravu. Ipak, praksa arbitraza po tom
pitanju nije ujednacena.

Ve¢ 1980-ih godina jedno medunarodno arbitrazno tijelo je priznalo ¢injenicu
da druge medunarodne obaveze drzava, uspostavljene drugim ugovorima, mogu
biti relevantne prilikom iznosenja opravdanja za krsenje investicijskih ugovora

4 Analiza dostupna na: http://wp.peio.me/wpcontent/uploads/
PEI09/102_80_1432544970788_Bodea_Ye_25_05_2015_peio.pdf

5 Kao primjer vidi predmete u ovom radu: Yukos v. Russia ili Desert Line Projects v. Yemen.

6 Kao primjer vidi predmete u ovom radu: Southern Pacific Properties Limited v. Egypt ili
Toto Costruzioni Generali S.p.A. v. Republic of Lebanon.
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na Stetu investitora. Rijec je, naime, o slu¢aju SPP v. Egypt (Southern Pacific Pro-
perties (Middle East) Limited v. Egypt, ICSID Case no. ARB/84/3, Award of May 20,
1992,321.L.M.933 (1993), par. 154). U tom slu¢aju arbitri su ozbiljno razmatrali
pitanje dali obaveze Egipta po UNESCO-voj Konvenciji o zastiti kulturnog nasli-
jedaimaju relevantnost u predmetnom sluc¢aju kr$enja obaveza iz investicijskog
ugovora. lako navedena arbitraza nije usvojila na kraju ovaj prigovor Egipta, jer
je investicijski ugovor ranije potpisan, prije stupanja na snagu same Konvencije,
ipak je ovaj prigovor ozbiljno razmatran kao legitimna odbrana drzave pred
medunarodnom arbitraZzom. Dakle, i po samoj Beckoj konvenciji (¢lan 31.3. c.)
arbitri su duzni tumaciti investicijske ugovore u svjetlu relevantnih pravila
medunarodnog prava primjenjivih u odnosu na ugovorne strane. lako arbitri
Cesto ne koriste ove odredbe Becke konvencije, po medunarodnom pravu bi
bili duZni uciniti to (Peterson, 2009: 22). Primjer navedenog predstavlja odlu-
ka arbitraznog tribunala u predmetu Grand River Enterprises Six Nations Ltd. v
United States of America. NAFTA Award (12 January 2011) koji je odbio uzeti u
razmatranje druge izvore medunarodnog prava prilikom tumacenja odredbi
NAFTA-e. Tako i Daji¢ (2015) primjecuje da se u medunarodnoj investicijskoj
praksi odstupa od opéeg pravila o tumacenju te da postoji tendencija davanja
prednosti pojedinim metodima tumacenja kao Sto je to ciljno tumacenje. Isti
autor kritikuje ovu tendenciju i smatra da nisu ubjedljivi razlozi arbitraznih
sudova koji prednost daju ciljevima iz preambule u odnosu na dispozitivni dio
medunarodnih ugovora, i da su protivni opéem pravilu o tumacenju. Na kraju,
navedeni autor smatra da opredjeljivanje arbitraznih sudova da ciljno tumace
medunarodne ugovore o zastiti stranih ulaganja, uglavnom, vodi ka proinvesti-
torskom stavu u njihovim odlukama. Nadalje, Peterson (2009: 21) primjecuje
da arbitraze uopce nemaju u vidu druge medunarodne instrumente za zastitu
ljudskih prava, pogotovo odredbu o poStivanju i zastiti ljudskih prava i temeljnih
sloboda sadrzanu u Povelji Ujedinjenih nacija iz 1945. godine (Povelja UN-a). Ipak,
u predmetu Chevron Corporation (U. S.) & Texaco Petroleum Corporation (U.S.) v.
Republic of Ecuador (PCA Case No. 34877, Interim Award, para.244, Dec. 1,2008),
arbitraZni tribunal konstatuje (iako se kasnije u odluci ne bavi ovim pitanjem) da
“..interpretacija odredbi BIU treba biti u svjetlu pravila medunarodnog prava...”
Sli¢no navedenom, iako je primjena medunarodnog prava eksplicitno navedena
u predmetnom BIU, arbitrazni tribunal u predmetu Toto Costruzioni Generali
S.p.A. v. Republic of Lebanon (ICSID Case No. ARB/07/12, Decision on Jurisdicti-
on, Sept. 11, 2009) bavio se pitanjem koji medunarodni instrumenti za zastitu
ljudskih prava se odnose na tuZenu drZavu, posebno isticu¢i Medunarodni pakt
o gradanskim i politi¢ckim pravima.

Iako su neki arbitrazni tribunali odbacili tvrdnje ove vrste pozivajuci se na ne-
nadleznost, i ovi tribunali su ipak naglaSavali vaZnost ljudskih prava i njihovu
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potencijalnu relevantnost u investicijskim sporovima. Ipak, pojedini arbitraZzni
tribunali su utvrdili da takve tvrdnje ipak spadaju u okvire njihove nadlezno-
sti. U seriji arbitraZza izmedu Yukosa i Rusije (vidi: UNCITRAL, PCA Case No. AA
227), na primjer, Tribunal je utvrdio da, iako nije bio “sud za ljudska prava”, da
pitanja ljudskih prava ipak spadaju u okvir njegove nadleZnosti, odnosno da,
konkretno, razmotri navode uznemiravanja i zastrasivanja kao srz koji formira
Cinjeni¢ne tvrdnje tuZitelja. Do slicnog zakljucka su dosli i arbitraZzni tribunali u
predmetu Desert Line Projects v. Yemen, gdje je Tribunal utvrdio da su rukovodioci
investitora “maltretiraniiprotivpravno zadrZani”, ili u predmetu Funnekotter v.
Zimbabwe, gdje su protivpravne uzurpacije zemljista od strane ratnih veterana
dovele do napustanja investitora zemlje (Meshel, 2015: 279). Suprotno navedenoj
praksi, u predmetima Quasar de Valors SICAV S.A. v. Russia (SCC Case No. 24/2007,
Award, para. 25, July 20, 2012) i Veteran Petroleum v. Russia (PCA Case No. AA
228, Final Award, para. 765, July 18, 2014) arbitrazni tribunali su naglasili da
ne postoji obaveza tribunala da se referisSe na ljudska prava i praksu ESL]JP, ali
uz konstataciju da ¢e se pitanjem ljudskih prava baviti kada je to potrebno.

Trebaistaciicinjenicu da nisu sve medunarodne obaveze sadrzane u ugovorima,
nego da su neke sadrzane i u obicajnom medunarodnom pravu, koje obavezuje
sve drzave bez obzira na njihov pristanak (erga omnes dejstvo). U tom kontekstu
sadrzinu obi¢ajnog prava u oblasti ljudskog prava je tesko odrediti u cijelosti,
jer je to oblast koja se stalno $iri, ali zasigurno postoje ljudska prava koja su
dostigla status obicaja u medunarodnom pravu (Peterson, 2009: 22). Dakle,
iako vecina investicijskih ugovora ne sadrzi odredbe o ljudskim pravima, to
ne znaci da ista nisu relevantna i primjenjiva u investicijskim sporovima pred
medunarodnim arbitrazama.

U velikom broju novijih slucajeva, arbitri su pribjegli sudskoj praksi sudova i
tribunala za ljudska prava u toku tumacenja klauzula o eksproprijaciji u inve-
sticijskim ugovorima. Tako u slu¢aju Mondev protiv SAD (2002), po odredbama
NAFTA-e, tribunal se susreo sa tvrdnjom investitora da sudovi SAD nisu istog
tretirali u skladu sa “medunarodnim pravom”, te uvazavajuci ovakvu tvrdnju,
tribunal se osvrnuo na sudsku praksu Evropskog suda za ljudska prava u pogle-
du prava na pristup sudu iz ¢lana 6 (1) Evropske konvencije za zastitu ljudskih
prava u svom obrazloZenju. Dok u sluc¢aju CMS Gas Transmission protiv Republike
Argenitne (2005) arbitri su odbacili prigovor Argentine o nuznosti mjera podu-
zetih protiv investitora uslijed finansijske krize, a radi zastite ljudskih prava
svojih gradana.

U slucaju Tecmed vs Mexico, tuzitelj Tecmed (Spanska firma) podnijela je tuz-
bu protiv Meksika. U toj tuzbi tuzitelj je tvrdio da je izvrSena eksproprijacija
suprotno vaze¢em BIU. Naime, tuzitelj je osporio mjere Meksika, koje su bile
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usmjerene ka zastiti Zivotne sredine, te kojim mjerama je bila zabranjena dalj-
na aktivnost tuzitelja. Kako bi se ispitala pravi¢nost i proporcionalnost takve
mjere, arbitraZni tribunal je, pozivajuci se na praksu Evropskog suda za ljudska
prava (ECHR), izvrsSio test proporcionalnosti (Castillo, 2012: 68).

U predmetu Hesham Talaat M. AI-Warraq v Indonesia, tuzilac je tvrdio da termin
“osnovna prava” koji se koristi u investicijskom ugovoru ukljucuje i ljudska prava
(vidi u: Kube & Petersmann, 2016: 75-78).

Dakle, kako se moze vidjeti, investitori isticu usku primjenjivost ljudskih prava,
vezanu za imovinska prava investitora i pravo na pravi¢no sudenje, a raznovrsni
arbitrazni tribunali po pitanju primjenjivosti takvih ljudskih prava zauzimaju
razlicita stajaliSta. S druge strane, u slucajevima kada drzave istaknu pitanje
ljudskih prava, uvijek se radi o ugrozavanju ljudskih prava tre¢ih lica, tj. grada-
na drzave koja je poduzela mjere protiv investitora radi zastite individualnih
prava svojih gradana.

5. Pravo na vodu kao temeljno ljudsko pravo

Nesporno je da se sva ona ljudska prava ¢ije narusavanje dovodi do narusavanja
prava na zivot mogu smatrati op¢im i temeljnim ljudskim pravima. Tako je i
Evropski sud za ljudska prava ne samo okarakterizirao pravo na zZivot, spomenu-
to u ¢lanu 2 Evropske konvencije za zastitu ljudskih prava, kao najfundamen-
talniju odredbu Konvencije, nego je isto pravo podigao na najvisu vrijednost u
hijerarhiji ljudskih prava (Klein, 2008: 486). Dakle, time Evropski sud za ljudska
prava prihvata hijerarhiju ljudskih prava, na ¢ijem vrhu se nalazi pravo na zivot,
kao ius cogens pravo, ali ujedno kao i izvor svih drugih ljudskih prava.

Temeljna ljudska prava su navedena u Univerzalnoj deklaraciji o ljudskim pravima
UN-a iz 1948. godine. lako navedena Deklaracija formalno-pravno nije obave-
zujuca, ona je zasigurno postala obavezujuc¢a kao dio medunarodnog obic¢ajnog
prava (vidi: Alston & Goodman, 2012: 158), Tome u prilog ide i konstatacija
Generalne skupstine UN-a izraZena u Rezoluciji 2625 iz 1970. godine, prema
kojoj , Principi koji su zapisani u vaZecoj Deklaraciji ¢ine temeljne principe
medunarodnog prava“, a imajudi, pri tome, u vidu da su op¢i principi prava ius
cogens karaktera (Montpellier, 2012: 17). Prema Betlehemu (2016) suprematija
medunarodnog prava ogleda se, upravo, u obavezi zastite ljudskih prava koja
krse drzave. Ovdje treba naglasiti da postoji opée misljenje da Povelja Ujedin-
jenih nacija €ini ne samo osnovu savremenog medunarodnog prava vec i glavni
materijalni izvor normi jus cogens-a (Jovi¢, b. d., s. 187).

Dakle, sva ona ljudska prava iz Univerzalne deklaracije o ljudskim pravima UN-
a, koja Stite samu egzistenciju ¢ovjeka, a koja po automatizmu Cine ius cogens
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norme, ¢ine korpus temeljnih ljudskih prava. Dakle, ta temeljna ljudska prava
se a prioriiin concreto definiSu kroz pravo na Zivot. Samim time, racionalno je
argumentacijom a maiore ad minus izvuci zaklju¢ak da ona ljudska prava koja
potpadaju pod temeljna ljudska prava iz Univerzalne deklaracije o ljudskim
pravima UN-a, spadaju u hijerarhijski nadredene norme u odnosu na ostale
norme medunarodnog prava.

Imajuci u vidu sve navedeno, jasno je da pravo na vodu spada u temeljno ljudsko
pravo, jer navedeno pravo direktno utice na pravo na Zivot, a koju vezu je, takoder,
potvrdila Americ¢ka komisija za ljudska prava u svom Izvjestaju o stanju ljudskih
prava u Ekvadoru (1997).

Pravo na vodu moZzda nije pravno obavezujuce pravo, ali se spominje u nekoliko
vaznih univerzalnih i regionalnih instrumenata za zastitu ljudskih prava (Dupoy
etal. 2009: 488). Ipak, ovo pravo se pojavljuje ve¢ u Zenevskim konvencijama sa
protokolima u kojima je navedeno da se ratnim zarobljenicima mora obezbijediti
dovoljna koli¢ina pitke vode’, te da je zabranjeno unistavanje infrastrukuture
povezane sa snabdjevanjem stanovnis$tva pitkom vodom.? Takoder, ovo pravo se
spominje u Konvenciji za eliminaciju diskriminacije protiv Zena (1979) u kojoj se
drzave potpisnice obavezuju (vidi ¢lan 14-2h) da osiguraju Zenama u ruralnim
podru¢jima adekvatan Zivotni standard, a posebno pristup pitkoj vodi. Clanovi
24(1) i 2(c) Konvencije o pravima djeteta (1989) indirektno sadrze ovo pravo,
u sklopu obaveze drzavama da obezbijede sve uslove u borbi protiv bolesti i
neuhranjenosti djece.

Tijela Ujedinjenih nacija sve viSe naglasavaju pravo na vodu kao ljudsko pravo,
Sto se moZze zakljuciti iz nekoliko medunarodnih dokumenata kao npr. Medu-
narodnog pakta o ekonomskim, socijalnim i kulturnim pravima ili Konvencije o
pravima djeteta. Tako UN Komitet za ekonomska, socijalna i kulturna prava u svom
Komentaru broj 15 (2002, para. 3) na odredbe ¢lana 11 Medunarodnog pakta o
ekonomskim, socijalnim i kulturnim pravima iz 1966. godine istice ,da pravo na
vodu zasigurno spada u kategoriju garancija koje su esencijalne za osiguranje
adekvatnog standarda Zivota, posebno $to je to pravo jedno od najfundamen-
talnijih preduslova za prezivljavanje, te posebno naglasava (2002, para. 12)
da,vodaivodosnabdjevanje moraju biti dostupni svakome, bez diskriminacije,
unutar jurisdikcije drzave potpisnice“. Shodno tome, drzave moraju osigurati
da prilikom sklapanja medunarodnih ugovora (posebno investicijskih) takvi
ugovori negativno ne uti¢u na ostvarivanje prava na vodu (2002, para. 35). Tako
i Generalna skupstina UN-a, Rezolucijom broj 64/292 od 28. jula 2010. godine,

7 Vidi Zenevsku konvenciju I1I, ¢lan 29.

8 Vidi ¢lan 54 Protokola 1(1977) na Zenevsku konvenciju iz 1949. godine i ¢lan 14 Protokola
I1(1977).
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priznaje pravo na sigurnu i ¢istu pitku vodu kao ljudsko pravo koje je esencijalno
za pravo na zivot i sva druga ljudska prava. U tom duhu, nekoliko mjeseci kasnije,
Vijece za ljudska prava UN-a (HRC Res. 15/9 od 30. septembra 2010. godine)
istiCe da ,pravo na pitku i sanitarnu vodu proistice iz prava na adekvatan stan-
dard Zivota i da je neizbjeZno povezano sa pravom na najvisi dostupni standard
fizickog i mentalnog zdravlja, kao i sa pravom na zZivot i ljudsko dostojanstvo“.
Da bi se pravo na vodu u punom kapacitetu realizovalo, a kako je navedeno u
spomenutim dokumentima, voda mora biti: dostupna u dovoljnim i stalnim
koli¢inama za svakodnevne potrebe Covjeka, fizicki pristupacna za svakoga
u neposrednoj blizini mjesta boravka, dostupna po prihvatljivoj cijeni za sve
ljude i mora biti prihvatljiva sa aspekta njene upotrebe (Marrella, 2010: 341).
Na kraju, bitno je naglasiti i da novija praksa Evropskog suda za ljudska prava,
Sirim tumacenjem odredbi Evropske konvencije, ima tendenciju kristalizacije
obaveze drzava-potpisnica da obezbijede zdravu Zivotnu sredinu, Sto ukljucuje
i moguci pristup pitkoj vodi (vidi viSe u: Vuci¢, 2017: 521-522).

6. Relevantna praksa pred medunarodnim
arbitrazama vezana za pristup pitkoj vodi

Pred medunarodnim investicijskim arbitrazama sve ¢eSce se postavlja pitanje
narusavanja prava na pristup pitkoj vodi uslijed ponasanja stranih investitora.
U posljednjoj dekadi postojalo je dvanaestjavno dostupnih takvih predmeta, od
toga deset protiv Argentine, a ostala dva protiv Bolivije i Tanzanije.” U nastavku
¢emo analizirati neke od znacajnijih.

9 Compafiia de Aguas del Aconquija S.A.and Vivendi Universal v. Argentine Republic (ICSID
Caseno.ARB/97/3); Aguas Provinciales de Santa Fe, S. A., Suez, Sociedad General de Aguas de
Barcelona, S. A. and Interagua Servicios Integrales de Agua, S. A. v. Argentine Republic (Case
no.ARB/03/17); Aguas Cordobesas, S.A., Suez, and Sociedad General de Aguas de Barcelona,
S. A. v. Argentine Republic (Case no. ARB/03/18); Aguas Argentinas, S. A., Suez, Sociedad
General de Aguas de Barcelona, S.A. and Vivendi Universal, S. A. v. Argentine Republic (Case
no. ARB/03/19); Azurix Corp. v. Argentine Republic (ICSID Case no. ARB/01/12); Aguas
del Tunari S. A. v. Republic of Bolivia (ICSID Case no. ARB/02/3); Azurix Corp. v. Argentine
Republic (ICSID Case no. ARB/03/30); SAUR International v. Argentine Republic (ICSID
Case no. ARB/04/4); Anglian Water Group v. Argentine Republic, UNCITRAL arbitration
filed in 2003; Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania (ICSID Case no.
ARB/05/22); Impregilo S. p. A. v. Argentine Republic (ICSID Case no.ARB/07/17); Urbaser
S.A. and Consorcio de Aguas Bilbao Biskaia, Bilbao Biskaia Ur Partzuergoa v. Argentine
Republic (ICSID Case no. ARB/07/26).
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6.1. Suez, Sociedad General de Aguas de Barcelona S. A., and
Vivendi Universal S. A. vs. The Argentine Republic

Jedan od najpoznatijih sluajeva pred medunarodnim arbitraZama, a vezanih
za pravo na vodu kao temeljno ljudsko pravo, jeste sluc¢aj Aguas Argentinas S. A.
protiv Republike Argentine koji je proistekao iz ¢injenice da je Argentina ograni-
¢ila maksimalnu cijenu vode, jer je investitor (konglomerat od nekoliko stranih
kompanija), nakon privatizacije vodosnabdjevanja, povecao cijene pitke vode
Sto je u velikoj mjeri ugrozilo pravo velikog broja stanovnistva, a koje je bilo
pogodeno teSkom finansijskom krizom, na pristup pitkoj vodi. U navedenom
sporu Argentina, i nekolicina nevladinih organizacija, pojavljujuéi se u svojstu
amicus curiae, istakli su da se obaveze po predmetnom investicijskom ugovoru
moraju sagledati u kontekstu drugih medunarodnih obaveza Argentine, posebno
u smislu zaStite ljudskih prava. Dakle, Argentina je pravdala indirektnu ekspro-
prijaciju investitora (zamrzavanja cijene vode) svojom obavezom po medunarod-
nom pravu da zastiti temeljna ljudska prava svojih gradana, te da je time takva
reakcija bila legitimna i srazmjerna po medunarodnom pravu, a ne indirektna
eksproprijacija po bilateralnom investicijskom ugovoru (Peterson, 2009, s. 28).
Nadalje, Argentina je istakla da nije prekrsila ni odredbu o ,poStenom i pravic-
nom tretmanu” investitora, jer su poduzete mjere bile rezultat vanrednog stanja
uzrokovanog finansijskom krizom, a koje su za cilj imale da obezbijede velikom
dijelu svog stanovnistva pristup vodi (u ekonomskom i fizickom smislu), a kao
jednom od temeljnih ljudskih prava (Peterson, 2009, s. 30). Na kraju, Argentina
je istakla da nije prekrsSena ni odredba o pravu ,legitimnog oCekivanja“ investi-
tora, jer isto pravo ne moze postojati u uslovima nagle inflacije domace valute
i povecanja cijene vode.

Medutim, arbitrazni tribunal nije prihvatio argumentaciju Argentine u smislu
superiornosti ljudskih prava u konkretnom slucaju, isticu¢i da obaveze Argen-
tine po medunarodnim ugovorima o ljudskim pravima nisu nekonzistentne i u
kontradiktornosti sa obavezama iz predmetnog investicijskog ugovora, te da je
Argentina mogla ispoStovati i jedne i druge obaveze (Suez, Sociedad General de
Aguas de Barcelona S. A., and Vivendi Universal S. A. vs. The Argentine Republic,
2010, para. 260-262). Arbitri su striktno tumacili istaknutu odbranu krajnje
nuzde od strane Argentine kako bi ista opravdala svoj neuspjeh da revidira tarifu
vode prema odredbama ugovora o koncesiji, te su zakljucili da Becka konvencija
0 pravu ugovora za primjenu ovog instituta (krajnje nuzde) postavlja stroge
uslove koji prevazilaze po ozbiljnosti jednu finansijsku krizu, a kako bi poduzete
mjere drzave, u konacnici, mogle se smatrati opravdanim u smislu krajnje nuzde.

»Jacina krize, bez obzira na stepen, nije dovoljna kako bi se drZava pozvala na
institut krajnje nuzde s ciljem ekskulpiranja od obaveza iz ugovora. Medunarod-
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no obicajno pravo, kako je navedeno i u ¢lanu 25 Nacrta ¢lanova o odgovornosti
drzava Komisije za medunarodno pravo, postavlja dodatne uslove. Razlog tome
leZi u Cinjenici da sve drZave, velike i male, povremeno se suocavaju sa krizama
raznih razmjera, te ako bi se svakoj od njih dozvolilo da u takvim situacijama
izbjegnu svoje ugovorne obaveze doslo bi do ugroZavanja samih temelja medu-
narodnog prava i stabilnosti medunarodnih odnosa“ (para. 258).

»--Tribunal smatra neosnovanim pozivanje Argentine na stanje krajnje nuzde
..jer mjere kojima je Argentina prekrsila odredbe BIU nisu bile jedine moguce
mjere kako bi se zaStitio javni interes i Argentina je sama doprinijela nastanku
vanredne situacije u periodu od 2001. do 2003. godine (para. 265).

Ipak, kako je vidljivo iz samog obrazloZenja ove odluke, arbitrazni tribunal
priznaje postojanje i drugih medunarodnih obaveza drzava koje treba uzeti u
obzir zajedno sa obavezama iz samih investicijskih ugovora. Medutim, prilikom
donoSenja ovog zakljucka, Tribunal se nije direktno bavio pitanjem prava na
vodu ili njegovog statusa u medunarodnom pravu. Takoder, ne spominje se ni
veza izmedu prava na vodu i prava na Zivot.

6.2. SAUR International v. Republic of Argentina

U predmetu SAUR International v. Republic of Argentina, ¢injeni¢no stanje bilo je
skoro identi¢no kao u predmetu Aguas v. Argentina, s tom razlikom da je arbitraz-
ni tribunal u ovom predmetu zauzeo bitno drugaciji stav. Naime, ovaj tribunal je
pokazao vece razumijevanje vaznosti prava na vodu, kako iz perspektive drzave,
koju je Tribunal definisao kao “javni servis prvorazredne nuznosti”, tako i iz
perspektive stanovnistva, za koje je voda “temeljno pravo”. U ovom scenariju,
arbitrazni tribunal izri¢ito je priznao da, s obzirom na samu prirodu prava na
vodu, jedan pravni sistem mora ostaviti Siroke ovlasti javnim vlastima kako bi
to pravo zastitile. ArbitraZni tribunal nije ostao na tome: nakon $to je prihvatio
da su prerogativi suverene drzave “kompatibilni” sa pravima investitora pod
BIU, Tribunal je smatrao da pravo na vodu i prava investitora pod BIU se nalaze
narazlicitim nivoima, i da kada strani investitori upravlja takvim javnim servi-
som “prvorazredne nuznost”, isti se nuzno nalazi u situaciji “ovisnosti” od javne
vlasti, koja ima, i duzna je, da svoje posebne ovlasti koristi kako bi garantovala
uzivanje “temeljnog prava na vodu”.

Ipak, pojedinosti o ovom slucaju nisu dozvolile drzavi-domacinu da izbjegne
pla¢anje naknade Stete investitoru, s obzirom na to da je argentinska pokrajina
koristila svoje legitimne ovlasti tek nakon $to je prekrsila svoje obaveze iz ugo-
vora o koncesiji. Data pokrajina nije prekrsila prethodno odredbe tog ugovora,
postojala bi velika moguénost da arbitrazni tribunal mjere drZave-domacina
svrsta u kategoriju legitimnih regulatornih ovlasti, nuzne kako bi se osiguralo
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uzivanje temeljnih prava; a Sto ne bi onda dovelo do pla¢anja naknade Stete
investitoru.

“Temeljno pravo na vodu i pravo investitora na koristi od zastite koju nudi BIU
funkcionisu na razli¢itim nivoima. Koncesionar javne sluzbe od vitalnog znacaja
se nalazi u situaciji ovisnosti od javne uprave, koja ima posebne ovlasti kako bi
garantovala uZivanje temeljnog prava na vodu” (para. 331).

6.3. Urbaser v. Argentina

Investicijski arbitraZzni tribunali rijetko ispituju sustinski argumente drZave-
domacina koji se temelje na medunarodnom pravu ljudskih prava. U predmetu
ICSID arbitraZze Urbaser v Argentina prvi put je data detaljna diskusija na is-
taknute protivzahtjeve tuZene drZave koji se temelje na pravu ljudskih prava.
Spor u Urbaser v. Argentina je nastao kao rezultat financijske krize u Argentini
u periodu 2001-2002. Tuzilac je bio dioni¢ar u jednom koncesionaru koji pruza
usluge vodovoda i kanalizacije u Buenos Airesu. Hitne mjere Argentine, izazvane
finansijskom krizom, dovele su do finansijskog kolapsa i gubitka koncesije konce-
sionara. Tuzilac je pokrenuo pred ICSID-om arbitrazni postupak protiv Argentine
zbog krienja bilateralnog investicijskog ugovora (BIU) izmedu Spanije i Argen-
tine. Argentina je podnijela protivtuzbu na osnovu ¢lana 46 ICSID Konvencije.
Protivtuzba tuZene strane se temeljila na tvrdnji da neuspjeh koncesionara
da pruzi potrebnu razinu investicija u koncesiji je doveo do krsenja ljudskog
prava na vodu. Tribunal u Urbaser v. Argentina je prvi arbitraZni tribunal koji je
prihvatio nadleZnost za protivtuzbu baziranu na tvrdnji krSenja ljudskih prava.
Na taj nacin, pojednostavio je uslove za uspostavljanje nadleZnosti kod ovakvih
protivtuzbi (Guntrip, 2017).

Navedeni Tribunal je utvrdio da postoji dovoljna veza izmedu zahtjeva iz tuzbe i
zahtjeva iz protivtuZbe drZave na osnovu toga Sto postoji oc¢igledna ¢injeni¢na
vezaizmedu ta dva zahtjeva, jer oba zahtjeva proisticu iz iste investicije (Urbaser
v. Argentina, para. 1151). Ova pozicija je u suprotnosti sa odlukama ranijih arbi-
traza koje su trazile pravnu vezu izmedu zahtjeva (npr. Saluka v Czech Republic).
Dozvoljavajuci ¢injeni¢ne veze, Tribunal potencijalno omogucuje podnoSenje
Sirokog spektra protivtuzbi od strane tuzene drzave (Guntrip, 2017). Tribunal je
odbacio stav da pitanja ljudskih prava ne spadaju u njegovu nadleZnost, jer nije
bio uvjeren da istaknuti protivzahtjevi i sam investicijski spor se medusobno
iskljuCuju (Urbaser v. Argentina, para. 1154). Stoga, ako su odredbe arbitraznog
sporazuma dovoljno Siroke, protivzahtjev koji se temelji na ljudskim pravima
nije automatski iskljucen iz djelokruga ¢lana 46 ICSID Konvencije. Nadalje, Tri-
bunal je samo zahtijevao da drzava prezentuje prima facie ¢injenice koje bi bile
dovoljne za uspostavljanje nadleZnost (Guntrip, 2017).
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»Podnositelji zahtjeva posebno tvrde da je bilo koji zahtjev podnesen pred ovim
Tribunalom putem protivtuzbe na temelju navodne povrede ljudskih pravaizvan
nadleznosti Suda..., (para. 1154).

Tribunal zakljucuje da je nadleZan da se bavi zahtjevom iz protivtuzbe u skla-
du sa Clanovima 25 i 46 ICSID Konvencije i clanom X BIU-a, te da je taj zahtjev
dopusteno ispitati u meritumu“ (para. 1155).

Arbitrazni tribunal je uzvratio argument tuZioca da BIU ne predvida nikakve
obaveze za investitora (Urbaser v. Argentina Argentine, para. 1182). Tribunal
je ispitao arbitraznu klauzulu (Urbaser v. Argentina Argentine, para. 1187),
klauzulu o vaZeéem pravu (ibid., para. 1188) i ¢lan VII (1) BIU izmedu Spanjol-
ske i Argentine (klauzulu o povoljnijem pravu) [Ibid., para. 1192], od kojih sve
klauzule dozvoljavaju pozivanje na izvore prava izvan BIU, ukljuc¢ujuci druge
ugovore i opSte medunarodno pravo. Shodno tome, Tribunal je utvrdio da BIU
nije dio “zatvorenog sistema” (ibid., para. 1191). Umjesto toga, dati BIU omo-
gucava tuzZenoj strani da se pozove na odredene pravne izvore izvan BIU pri
utvrdivanju obaveza koje bi vezale tuzioca. Nadalje, Tribunal je odbacio tvrdnje
tuzioca da, kao nedrzavni akter, nije vezan obavezama zastite ljudskih prava
(ibid., para. 1194). Tribunal smatra da su korporacije, uzimaju¢i u obzir da su
primaoci prava iz BIU, subjekti medunarodnog prava i mogu imati obaveze
po medunarodnom pravu (ibid., para. 1195). Tribunal se, pri tome, pozvao na
Univerzalnu deklaraciju o ljudskim pravima (eng. skra¢. UDHR) i Medunarodni
pakt o ekonomskim, socijalnim i kulturnim pravima ( eng. skraé. ICESCR) kako bi
utvrdio da je u konkretnom slucaju postojala obaveza iz spektra ljudskih prava,
povezana sa pravom na vodu [ibid., para. 1196-1197]. Pored ovih prava, Tribunal
je, koristeéi se odredbama ¢lana 30 UDLJP i ¢lana 5 (1) ICESCR, utvrdio da su i
privatna lica vezana obavezama iz ljudskih prava. Koriste¢i se terminologijom iz
navedenih odredbi, Tribunal je zakljucio da, pored ljudskih prava, u vidu prava
navodu, tu je i “obaveza koja se odnosi na sve, javne ili privatne subjekte, da ne
ucestvuju u aktivnostima koje su usmjerene na unistavanje takvih prava” (ibid.,
para. 1199). U smislu ove obaveze, prema tumacenju odredbi ¢lana 30 UDHR i
¢lana 5 (1) ICESCR navedenog Tribunala, tuzilac (strani investitor) se ne moze
pozivati na svoja prava iz BIU kako bi krsio ljudska prava.

Medutim, Guntrip (2017) istice ovdje da ova obaveza ne moZe proistedi iz tih
odredbi. Clan 30 UDHR i ¢lan 5 (1) ICESCR imaju za cilj spre¢avanje namjernog
pogresnog tumacenja jedne obaveze iz spektra ljudskih prava da bi se opravdalo
krsenje drugih ljudskih prava. Tako isti autor, ispravno, konstatuje, da je inter-
pretacija prema kojoj se dejstvo ¢lana 5(1) ICESCR prosiruje na prava iz drugih
ugovora, kao Sto su to BIU, u suprotnosti sa terminima koriStenim u navedenom
Paktu. Takoder, ovaj arbitrazni tribunal nije razrijesio koja to ljudska prava vezu
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strane investitore. U skladu sa navedenim, Specijalni predstavnik UN za ljudska
prava, nakon izvrsSene analize Univerzalne deklaracije o ljudskim pravima, dvije
glavne UN-ove Konvencije o ljudskim pravima i drugih klju¢nih ugovora UN-a o
ljudskim pravima, zakljucio je da svi navedeni instrumenti za zastitu ljudskih
prava ne namecéu nikakve direktne pravne obaveze korporacijama (Dupuy et
al., 2009: 87).

Do danas, nema poznatih slucajeva investicijskih sporova u kojima je drzava
iznijela odbranu u kojoj tvrdi da je djelovala kako bi zaStitila temeljno ljudsko
pravo (kao npr. pravo na vodu), kao pravo viSeg reda. U predmetu Phoenix Action
Ltd. v. Czech Republic (2009), arbitrazni tribunal izrazio je miSljenje da se zaStita
investitoru “ne bi trebala dati za investicije kojima za kr§e najosnovnija pravila
za zaStitu ljudskih prava, kao Sto su investicije u¢injene pod okolnostima muce-
nja ili genocida ili podrske ropstva ili trgovine ljudskim organima” (para. 78).

7. Zakljucak

Kako je detaljno izloZeno u ovom radu, prava stranih investitora, ponekad, mogu
biti u direktnom sukobu sa ljudskim pravima, a koja je drzava domacin duZna
stititi, kako temeljem svog unutras$njeg pravnog uredenja, tako, a na ¢emu je bio
fokus ovog rada, temeljem preuzetih medunarodnih obaveza. Dakle, vidljivo je
da odluke arbitraznih tribunala mogu uticati na ljudska prava pojedinaca, ¢ime
odluke arbitraznih tribunala ne djeluju samo inter partes.

Iz navedenih razloga nuzno je staviti akcenat na zastitu ljudskih prava i u se-
gmentu medunarodnih investicijskih ugovora. Kako je u ovom radu detaljno
analizirana praksa medunarodnih arbitraznih tijela u investicijskim sporovima,
a kao jedini relevantni pokazatelj i odraz postojeceg medunarodnog investicij-
skog prava, nije tesko do¢i do zakljucka da postoji veliki deficit u zastiti ljudskih
prava pred medunarodnim arbitraznim tijelima, a $to je u ovom radu empirijski
prikazano kroz slucajeve ugrozvavanja jednog od temeljnih ljudskih prava -
prava na vodu.

Jasno je iz prethodne analize, da medunarodne investicijske arbitraZze nemaju
nadleZnost da utvrduju povrede ljudskih prava kao glavno pitanje, ali one moraju
to pitanje uzeti u razmatranje kao argument i primjenjivo pravo prilikom odlu-
Civanja o tome da li treba usvojiti zahtjev investitora za isplatu naknade Stete,
odnosno da li je drZava krSe¢i odredbe medunarodnog investicijskog ugovora
postupala shodno medunarodnom pravu, odnosno visSim pravnim normama koje
reguliSu temeljna ljudska prava sadrZana u ius cogens normama.

U skladu sa navedenim, nadleZne medunarodne investicijske arbitraze, u svakom
pojedinacnom slucaju u kojem se istaknu od strane tuzene drzave tvrdnje krSenja
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temeljnih ljudskih prava, u ve¢em obimu, od strane stranog investitora, narocito
prava na vodu, trebale bi, kao prethodno pitanje, utvrditi postojanje Cinjenica
koje bi potvrdile ili opovrgnule tvrdnje tuZene drzave u tom pogledu. Ukoliko
bi se utvrdilo postojanje odgovornosti stranog investitora za krsenja temeljnih
ljudskih prava, medunarodni investicijski tribunali bi trebali odbacivati takve
tuzbe investitora, u formi odluke o nenadleZnosti, jer ne postoji arbitrabilnost
spora zbog prethodnog nedopustenog krsenja normi medunarodnog prava
viSeg reda, a Sto je pitanje medunarodnog javnog prava, a ne medunarodnog
trgovinskog prava. Alternativno, medunarodne arbitraZe bi se mogle upustiti u
meritum spora, te svojom meritornom odlukom utvrditi da su pojedine odredbe
medunarodnih investicijskih ugovora niStavne (slucaj krSenja ius cogens normi)
ili neprimjenjive u datim okolnostima jer je reakcija drzave bila usmjerena ka
zastiti temeljnih ljudskih prava, Stiteci tako norme viSeg ranga u medunarod-
nom pravu, Sto bi sve dovelo do odbijanja tuzbenog zahtjeva stranog investitora.
Takva praksa arbitraznih tijela u takvim slu¢ajevima dovela bi do oslobadanja
drzava od pla¢anja enormnih naknada Steta investitorima kada drzave djeluju
u skladu sa svojim prioritetnim medunarodnim obavezama, tj. kada Stite te-
meljna ljudska prava.
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Summary

The concept of human rights penetrates into all spheres of law, acting as a protective
mechanism against the abuse of rights by States and other entities. Human rights
are a “counterweight” to the development of the neoliberal expansionism, embodied
in the regime of foreign investment protection through international investment
contracts. When states enter into such contracts, they bring along the previous
commitments, in particular the obligation of protecting human rights. However, this
obligation is not merely the result of existing international treaties because states
are also obliged to to respect the higher rank norms of international law (jus cogens
norms), which include the fundamental human rights, concentrated around the right
to life. In such a legal framework, there is a notable increasing conflict between the
protection of foreign investors’rights in international investment disputes and the
protection of fundamental human rights. The right to water, as an indirect right to
life, is a special indicator of this conflict in the practice of international investment
tribunals. The issue of supremacy of rights is raised, particularly concerning the
question which obligations have priority under international law: the protection of
foreign investments or the protection of fundamental human rights, and especially
the right to water? The hitherto practice of international investment tribunals is
diverse and inconsistent in this regard; as such, it does not provide a clear answer
to this key question.

Key words: international investment arbitration, fundamental human rights, right
to water, jus cogens norms, Universal Declaration of Human Rights, supremacy.
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I'PAHHIIE YCTABHOCY/ICKE KOHTPOJIE CY/ICKE
BJ/IACTH - HEKA OTBOPEHA IIHTARbA

Ancmpakm: Y eehuHu dpicasa yeHmpaau3oeaHoz cucmema KOHmpo.e
ycmasHocmu, y 8ehoj uau Mar0j Mepu, npucymad je npo6.1em npeyusHoz
pasosajarea cydcke u ycmagHocydcke saacmu. Ha auHuju peasHux ooHoca
08aj npobaem ce pepsiekmyje y eudy Hanemocmu uau 4aK 0meopeHo2
cykoba usmehy ycmasHoz cyda u pedosHux cydosa. Mzeopuuime oge
Hanemocmu HA/1A3U Ce y yCMABHOM NOJ0XCAjy ycmasHoz cyda u npagHoM
dejcmsy wezosux o00ayka. MoeyhHocm kacayuje cydcke o0ayke y
NOCMynKy no ycmasHoj #a6u cmassba y NPpUAU4HO He3a8UJAaH No10x4caj
CydcKy e/aacm Koja, pe4jy Ycmasa, /108U 3a HE3ABUCHY U CAMOCMAJIHY.
Cama mozyhHocm ycmasHocydcke KOHmMpoJie NaK omeapa npocmop 3a
ycmagHocydcku akmugu3am. Y mom cmucay, pad uma 3a Yyuss da ykazice
Ha Heka npob/aeMcka mecma Kao u epaHuye koje je YemasHu cyd Cpbuje
cebu nocmasuo y uchumugarby cyockux 001ykay obaacmu ymephusarea
YUHEeHUYHO2 CMara U NpuMeHe MepoddsHoe (MamepujaaHoz U npoyecHoz)
npaesa, Kao eceHyujaiHo2 domeHa cydcke 8aacmu.

KmyuHe peyu: cydosu, ycmagHu cyd, ycmasHa #a.nba, cyocke 00ayKe,
ycmasHa npasa.

1.YBog

YcTaBHOCY/ACKAa KOHTPOJIA Ha/J| CyACKOM BJlallhy cBoje yTeMe/bere Hajlasu y
HaueJsly CynpeMaTHje ycTaBa Kao OCHOBHOT 3aKOHA, OJJHOCHO YCIOCTaBJ/baby
N0oCe6GHOT YCTAaBHOT OpraHa Koju je HaJJiexaH 3a weroy 3awtuty (Henaauh,
2014: 102). Cama KOHIIeMNIIMja MOJIEPHOT YCTABHOT CY/ICTBA MMOYKWBA HA TEXU
Jla ce BplIeHe 1eJIOKYITHe Ap>KaBHe BJIACTH MO/JBeJe MO/ IpaHulle ycTaBa
(Henaguh, 2014: 105). Y ToM CMHCJTY, HY CYy/ICKA BJIACT He IIpe/ICTaB/ba U3y3€eTaK.
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MehyTumM, npolec npuxBaTakba KOHTpOJIe YCTaBHOCTH CY/[CKUX aKaTa HUje
TeKao IJIaTKo HU 6e3pe3epBHO. ToMe je morojioBasia He CaMO HEHABUKHYTOCT
HaBHULIMX CyZ0Ba HA 6UJIO KaKaB BU/ IpaBHe KOHTPOJIe U HENOCPeHY IPUMeEHY
YCTAaBHUX HOPMH, HETO U CaM HeJ0CTaTaK HOPMAaTHUBHOT OKBHpa KOju 6U Ha
peJlaTHBHO 3a0KPYy>KeH HauMH JlepUHUCAO JOMET U IPaHulle YCTAaBHOCY/CKe
KOHTpoOJie akaTa cyAcke BaacTtu (Henanuh, 2014: 106-17). [loueTHa HaNeTOCT y
0/IHOCHMa YCTaBHUX CY/I0Ba U CY/l0Ba OMNLITe Ha/IJIEXKHOCTH 4YeCTO Ce pa3BUjaJia
y MpaBIy OTBOPEHOT CyK06a, [IOK je TeK y MaJioM 6pojy Ap>KaBa pUBaJICTBO
3aMeHEeHO0 NPUXBAT/bUBUM 00JIMKOM KOEr3aucTeHIlMje OBa /jBa OpraHa.

Hu nponec ycnoctaB/bakha YCTaBHE KOHTPOJIe CYACKUX akaTa y Peny6.iunu
Cp6uju HUje 6uo momTeheHJoMOBa M 0OTBOpeHe KOHPpoHTaIUje. Hajouurie gHUjU
JloKa3 ToMe IpeACcTaB/ba O/JIYKa 0 HEYyCTABHOCTH 3aKOHA KOjUM ce CYJCKe
OJIJIYKe W3Y3UMajy o/ MOTYhHOCTH NOHUIITABamka ¥ NOCTYIKY MO YCTABHO]
»Kas6u. YumweHULa Jia je oBa O/JIyKa JJOHEeTa y MOCTYNKY KOjU je IOKPEHYT
Ha MHUIUjaTUBY caMoOT YCTaBHOT cy/Za Beh JOBO/bHO roBOpHU caMa 3a cebe.
YnpaBo je y 0BOj o1yl YCTaBHU CY/J, U3JI0XKHO CBOje pasyMeBame 0JjHOCa
YCTAaBHOCY/ICKE U CY/CKe BJACTH. YCTAaBHU CY/[ je TaJZa HAIJacuo Jja CBOjoM
0/IJIyKOM (10 yCTaBHOj ’kaJI6H) He BPLIH ,IO3UTUBHY " KOPEKIIU]y CYACKE OJJIYKE,
HUTH /Ia TOHUIITABakeM CYJICKe OJJIYKe, KOja je moBpeAua ,,cieluduyHo
yCTaBHO NpaBo“, 3a/jUpe y ,lIpaBo CY/CKe BJACTH Ja IPEUCIIUTA U KOpUTYje
BJIACTUTY OJIJIYKY ", Te U3PUUYMUTO MOJByKao Za YCTaBHO NMpaBocyhe He MoOxKe
npey3uMaTH HaJJIeXXHOCT PelOBHOT CyZa y CMUCJY KOHAYHOT pellaBakha
KOHKpEeTHHX cropoBa.’

YcTaBHHU cyj je, Takohe, HU30M CBOjUX OJJIYKA, NOJBYKao [a y NOCTYNKY
O/I/Iy4YHMBama Mo YCTAaBHUM >KaJibaMa He 3aJ/1a3d y 00J1aCT YUHbeHUYHUX U
NIPaBHUX MUTamka, OLHOCHO Jla He NOCTYIa Kao Cy/, BUllle UHCTaHLe. TuMe je,
YHUHHU Ce, TOCTAaBUO OCHOBHY 'PAaHUYHY JIMHU]Y Y YCTABHOCYZCKOM UCTIUTUBAY
akara cy/cke BaacTu. [I[pakca, MehyTuM, nokasyje Jja yCTaBHOCYZ,CKO UCTUTHU-
Bame UMaK y oapeheHoj Mepu 3aXBaTa U OBy 06J1aCT. Y TOM CMHUCJY, paJl ©UMa 3a
LUJb [1a YKaXKe Ha HeKa po6JieMCKa MecTa Kao U rpaHule Koje je YCTaBHHU CY/
cebU MOCTABUO y UCIIMUTUBAKY aKaTa Cy/ACKe BJIACTU Y JOMEHY YTBphUBamwa
YUEHUYHOT CTakba U IpUMeHe MepoJaBHOr (MaTepUjaJIHOT U MPOLEeCHOT)
npaBa.

2.CyACTBO U YCTABHO CYACTBO Y MOAEPHO]j AP KaBU

Y MoJlepHOj YCTaBHOj /p>kaBu GYHKIIMje CyZl0Balba U YCTABHOI CY/l0Bakha
npeTpIeJie Cy U3BECHE MPOMeHe Y 0JJHOCY Ha CBOj IPBOOUTHU 06J1MK. [IpoMeHe
ce cacToje He TOJIMKO y HbHX0BO] MpUpoAu (GYyHKIHjU NpUMeEHe NpaBa,

1 Opnyka YcrtaBHor cyaalYs3-97/2012.
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O/IHOCHO QYHKI[UjU KOHTPOJIE YCTAaBHOCTH) KOJIMKO Y HAYMHY Ha KOjU Ce OHe
0CTBapyjy, c 063MpPOM Ha CJI0KEHOCT CUCTeMa IPaBHUX HOPMHU (HallUOHAIHUX U
Ha/IHaIlMOHAJHKX), Kao ¥ [Py LITBEHUX 0ZJHOCA KOje OHe MOCJIeJUIHO HOPMUPA]y.

M3BopHO, cyAcKa pyHKIIM]ja je y HAjONILITHjeM CMUCTy GYHKI[Mja TPUMEHE ITpaBa.
3a pas/iiKy 0/; 3aKOHO/aBCTBA, KOje Ce CaCTOjy y NOCTaB/bakby ONIITUX IPABUJIA,
CYZCTBO Ce CacCTOjU y HbUXOBOM NpUMEHHUBa®kby Ha KOHKpeTHe cjydajeBe
— IpyruM pedyuMa, roBohemy jeJHOT MOCEe6HOT ciayvaja Mo/l jeTHO ONIITe
npaBuJio (JoaHoBuh, 1922: 237). Y K/1acH4YHOj IPABHO] TEOPHjH, CYyACKA BJIACT,
KOja MpeTNnocTaB/ba MOCTOjalbe CIIOpa O MpaBy, 06yXBaTa BJACT U3pULakha
IpaBa, Tj. BJACT TyMadewa, Kao U BJIACT JOHOLIeHha U3BpLIHe 0AJIyKe, Koja
nonpuMa aytTopurtet npecyhene crBapu (Mapkosuh, 2008: 506-507). CxBaTame
cyAcke GyHKLMje y BpeMe HeHOr MHCTUTYLMOHAJHOI 0CaMOCTaJ/bUBakha
HajjacHHUje je U3pakeHo y cTaBy MOHTecCKjea nmpeMa KoMe Cy CyAuje ,caMo
yCTa Koja U3roBapajy peyu 3akoHa“.? HOBOBEKOBHO cxBaTame 0Be QYHKIHje
MpeTNOCTaB/ba MPABHU CUJIOTU3AaM, NOBOhehe KOHKPETHOT YUHEHHUYHOT
CTama N0/, allCTPaKTHY paBHY HOPMY U uspuuame npecyzge (Hasanbegovic,
1993: 1129).

®yHKIMja IpMMeHe paBa Y MOJepPHOj Ap>KaBX KBaJIUTAaTUBHO Cce yJaJ/baBa
0Jl I0jeJHOCTAaBJ/beHEe MaKCUMe IIpeMa K0joj CyAuje npeacTaBsbajy ,yCcTa Koja
n3roBapajy peuu 3akoHa“. Cyacka pyHKIH]ja, TOCPEACTBOM Koje ce 0OCTBapyje
IpyMMapHa 3aliTHUTa Jby[CKUX IIpaBa, He CBOJU Ce CaMO Ha IIPOCTY NPUMEHY
o/ipe/ioH 3aKOHA Ha yTBpheHO YMEeHNYHO CTalkbe Y KOHKPEeTHOM CJIy4ajy,
Hero nNpeTnocTaBJ/ba ,CUMYJTAaHy IPUMEHY " 3aKOHCKHUX, YCTABHUX U OApe6HU
HaJHauuoHaJsHor npaBa (Henaguh, 2014: 117). HauMe, ycTaBHU NPUHLATI
BJIaZlaBMHe [paBa NpeTNOCTaB/ba [a CyZ Y KOHKPETHOM CJ1y4ajy IPeTX0JHO
M3BpILU TyMayele MepoJaBHOT NpaBa y IpaHULi[aMa yCTaBHO Moryher, LTo
JlaJleKo NpeBa3uJa3y NPoCTy, MEXaHUYKY IpUMeHy 3aKoHa. OHO noApasyMeBa
CUCTEMATCKO TyMaueke ljeJIMHe NPaBHOr CUCTEMA, Y3 YBa)kaBake CTaBOBa
3ay3eTHUX Y YCTaBHOCY/CKOj MPaKCH. YK/by4rMBakbe HalHALMOHAJIHOT IIpaBa y
Behoj uJu Makw0j MepHU J0JaTHO yCJI0KbaBa IOCTYyaK IPpUMeHe NpaBa.

dyHKIMja YCTAaBHOCY/JACKE KOHTPOJIE jOll Ce BHUIe yJaJbuJja OJ OCHOBHE
3aMHUCJU HeHor TBopua. [IpBoO6UTHO je ocMulll/beHa Kao QYHKIMja T3B.
HeraTUBHOI 3aKOHOZABLA, 4YMja je NpeBacXoAHa yJora OuJia 3allTUTa
yCTaBOM yCIOCTaBJ/beHOT CHCTEMA XUjepapxuje NpaBHUX HOpMHU. [locTeneHo
je mpolrpeHa HU30M HOBUX OBJIallNewa, YK/bYuyjyhu U KOHTPOJy YCTaBHOCTH
aKaTa CyJiCKe BJIaCTH y IOCTYIKY [0 YCTaBHOj kaj161. YCTaBHOCY/A,CKa KOHTPOJIa
JlaHac TpNU 036MJ/bHE KPUTHKe Ja je PYHKIHjy T3B. HeraTUBHOT, 3aMeHUJIa

2 ,(..) HapoAHe cyauje Cy caMo yCTa Koja U3roBapajy peuu 3aKoHa, 6e’3kMBOTHa 6uha Koja
He MOT'y Jja My y6Jiaxke HU cHary HU ctporoct.” (MoHTeckje, 2011: 133).
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GYHKIIMjOM aKTUBHOT HOPMOTBOPIA, T€ Z1a CBOj aKTUBHU3aM HCII0/baBa HE CaMO
peMa 3aKOHO/IaBHOj, HEr'0 U lTpeMa YCTaBOTBOPHOj BjiacTu. KpuTuke ce ogHOCe
Ha pasIM4yuTe 06JMKe NOCTyNaka YCTAaBHUX CYZ0Ba, Kao IITO CY JOHOIIEHhe
HWHTEePIpPeTaTUBHUX O/IJ1YKA, ONYHhaBake 3aKOHCKUX IPA3HUHA, OTJIalllaBakhe
HEyCTaBHUM JieJla TEKCTA 3aKOHCKe o/ipe/ibe (HAKOH KOjer OCTaTaK IOMEHYTe
o/ipe/ibe MompuMa CaCBUM Jipyradujyd CMUCao) u aApyro.>

3.TpaHuIe yCTaBHOCYACKOT HCIUTUBAaKka aKaTa
CYACKe BJIACTH - HeKa Npo6JjeMcKa MecTa

Cyacka ¢yHKIMja noApa3yMeBa NIPpUMeHY IIpaBa Ha KOHKPETHO YTBpheHo
YUHEHUYHO CTame U JOHOLIeHe I0je]MHAaYHOr aKTa, OJHOCHO CyJCKe
oasyke. To YMHM caMy CyLITHUHY Bplliewa Cy/CKe BJACTHU U HbeH UCKJ/bYYHUBU
JoMeH. Havesio cynpeMaTuje ycTaBa HaJjlaxke Jja CyJICKa BJIACT, KA0 yCTABOM
yCTaHOBJbEHA BJIACT, CBOjy HAJJIEXKHOCT OCTBapyje y CKJIaJy ca yCTaBOM,
OZLHOCHO HajBUIIMM NTpaBoM. HadeJio mozeJie BJ1acTH, Ka0 OCHOBHA O peJHULA
MO/IepHHUX yCTaBa, IoAipa3yMeBa [ja yCTaBOM Ollpe/ie/beH I0MeH CyACKe BJIaCTH
Oyne 3amTrheH o yIJMBa JpyTrUX OpraHa, LITo yKJ/by4yyje U caM yCTaBHU CYA. Y
TOM CMUCJLy, K/JbBYYHO IUTaK-€ jeCTe y KOjoj MepH Ce YCTAaBHHU CyZ MOXe YIIYIITATH
Yy UCIIMTHUBake IpaBHUX HEJJOCTATaKa CYACKUX OJJIYKa Y IOCTYIKY 110 YCTABHO]
»KaJ/I04, a la IpUTOM OCTaHe y rpaHHIlaMa CBoje HajJiexxHocTh. OAroBop Ha
NOMeHYTO NUTame oNpeJiesbyje Aa JU ce 0Baj cyJ kpehe y rpaHuiama cBoje
Ha/JIeX)KHOCTH UJIM Ce, TTaK, IpeTBapa y cy/ Bulle nHctaHle (Nenadi¢, Manoj-
lovi¢ Andri¢, 2010: 122).

OHO 1ITO 3a0Kpy>KYyje CJ0XKEHOCT 0JHOCA YCTAaBHOCY/ACKE U CyZCKe BJIACTH Y
0BOj 06J1aCTH jeCcTe YHNHEHHUIA [ja Cy HAYMH U YCJ0BY OCTBapuBaka HajBeher
6poja YcTaBoM 3ajeMuyeHUX NpaBa ypeheHu 3akoHoM. /lakJie, HOpMaTHUBHU
OKBMD NOCTyNamwa YCTaBHOT CyJa y 00JIaCTH 3alUTHUTe NOojeJUHUX YCTaBHUX
mpaBa He 3a/p>KaBa Ce CaMO U UCKJ/bYYHUBO Ha TEKCTY YcTaBa, Beh ykmbyuyje
u ozaroBapajyhe ofpesbe 3akoHa. Y TOM CMUCJy YHUHU Ce€ HEM30CTAaBHUM Ja
YcTaBHM cyJ, Y IOCTYNKY 10 YCTABHOj »KaJIOH, 3aKOpayu y 06J1aCT HpUMeHe
IpaBa U UCIHWTA Ja JIM Cy NPaBUJHO IPUMeHeHe o/ipe/ioe oAroBapajyhux
NPOLIECHMX U MaTepHjaJHUX NIponuca y NOCTYNKY JOHOLIEWka CyCcKe OJJyKe
Koja je npeaMeT ycTaBHe asbe (Nenadic et al. 2010: 122). [luTame je, fakJe,
[l0 KOje Mepe YCTaBHHU Cy/i TO MOXe /1a YUHY, a Jla He y3yplupa HaJJ1eXHOCT
pPesoBHUX CY/Jl0Ba U He u3ahe U3 OKBUpA CONCTBEHE HAa/JIEXKHOCTH.

Opnrosop 6u ce Morao Hahu y ciefeheM: ucMTHBaKke NPaBHUX HeJjOCTaTaKa
CYZICKUX OJIJIYKA ¥ MOCTYIKY 10 YCTABHOj 3KaJI0M MOpa Cce BPUIKUTH ,,(...) Y OHOj

3 O pa3/IMYUTUM 0GJHUIMMA YCTAaBHOCYACKOT aKTUBU3Ma BuJeTH (Brewer-Carias, 2013:
5-191).
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MEpH Y K0jOj je TO HEOIIXOZHO Jia OU ce YTBPAUJIO [a JIH je JOLLIO J0 IOBpe/e
WK yckpahuBamwa ycTaBHUX NpaBa U €J1060/1a 03HAYEHUX Y YCTaBHO] XKaJi6H,
y rpaHuIlaMa pasJiora Koju cy y xas6u HaBejeHHU.” (Nenadic¢ et al. 2010:
122). MehyTumM, Ta Mepa HUje MpeLHU3HO OZIpeIUBA, Kao IITO HUje 0JpeiuBa
HM rpaHuia usMehy ,cnendduyHOT YCTaBHOT MpaBa“ M ,,00MYHOT 3aKOHCKOT
npaBa“ (Nenadic¢ etal. 2010: 123). YonuiTe, TELIKO je NpeIU3HO OAPEAUTH O6UM
oBJlamrhewa yCTaBHOT Cy/a, a3 TUME U JIOMET YCTaBHUX IIpaBa y 0Boj 06J1acTu
YCTABHOCY/ICKE KOHTPOJIE, aJIU je HECYMIbUBO /13 ,(...) TEXKUIITE YCTABHOCYACKOT
HCIIUTHBaba CyACKUX OJJIVKa Mopa Aa 6y/ie Ha UHTepHpeTalujH, IPaBHOM
CTAHOBUIITY KOj€ je pe/IOBHU CY/] 3ay3€0 UJIH je TpebaJio 1a 3ay3Me 0 3HAYEHY
OCHOBHUX IpaBa, bUXOBOM HOPMAaTHBHOM JIOMETY U HbUXOBUM I'paHHIaMa.”
(Stojanovi¢, Vuci¢, 2009: 891). YcTaBHOCYICKOj UHTEPBEHIIHjU OU OUJIO MeCTay
CJIy4ajy Zia Cy UHTepIpeTallMOHe IPellKe PeJOBHUX CYZ0Ba TAKBE IPUPO/iE Aa
»(---) CYLITUHCKY 3Ha4e NOBpeAy, yckpahuBae UJIU CYNICTaHI[UjaJIHO T'yO/beHbe
jeHOT ycTaBOM rapaHToBaHor npaBa.” (Stojanovic et al. 2009: 891).

YumeHHUIIA A Ce Y NOCTYIKY MO YCTaBHOj »KaJIbU Y U3BECHOj MEPU MODPajy
HWCMUTATU MPAaBHU HEJOCTAIM CY/ICKUX OJI/IyKA MPUPOJHO HaJaXe Jla ce
YcTaBHHU CyJ, CTPOro JIp>KU MPUHIIMIIA CAaMOOrPaHUYEHa KaKo He G 3al1ao y
MPOCTOP YCTABHOCYACKOT aKTUBU3Ma. ¥ TOM CMUCJIY, aHAaJIK3a paKce MOXe
O6uTH f06ap MOKa3aTesb KAKBE je MPUHIMIIE YCTAaBHU CY/J| YCIIOCTABHO Y OBOj
006J1aCTH yCTaBHE KOHTPOJIE.

YcraBHU cyf Cp6Hje je y cBojoj mpakcu ¢popMyJsircao oAaropapajyhe craBose
y 06JIaCTH UCIUTHBAaba IPAaBHUX HEJOCTATaKa CYACKUX OAJIYKa ¥ NOCTYIKY
110 yCTaBHOj »ka/16u. OBaj CyZ je, Hajiipe, U3pa3uo cTaB ,(...) la HUje HaJJiexkaH
Jla IPEUCIIUTYje 3aK/byUKe U OLleHe PeJIOBHUX CY/0Ba Y MOIJIeAy yTBpheHoT
YUHBEHHWYHOT CTalka, Ka0 HU HAa4YHUH Ha KOjPI Cy peJOBHHU CYJOBU NNIPUMEHUJHU
NpPaBo y MOCTYIKY O/|IyYHMBakba 0 IpaBUMa ¥ 06aBe3aMa IoJJHOCHOLA yCTaBHE
»asibe. TuMe je jacHO MOJByKao /ia, Y HOCTYIKY [0 YCTaBHOj KaJsI6H, He TOCTyna
Kao Cy/i BUIlle HHCTAHIe HUTH [Jla eroBa yJora noJipadyMeBa OTKJalbakbe
NpaBHUX U YUEBEHUYHHUX HeJOCTaTaKa CYACKHNX oanyxa.S HaBeﬂeHI/I CTaB,
NPaKTHUYHO, 0CJHUKaBa YCTABOM YCIOCTABJbEHY MOJENY HAJJIEXKHOCTH Cy/ICKe
U YCTaBHOCY/ICKe BJIACTH, IPeMa K0joj KOHTPOJIa 3aKOHUTOCTH CY/ICKUX O/I/TyKa
NpHUIaja cyZoBUMa YHYTap CUCTeMA CY/JICKe IPaHe BJACTH.

4 CraB je HaBegeH npema Oasynu YctaBHor cyaa Yx-1671/2014. Cauuny popmyaanujy
CcTaBa YCTaBHHU Cy/, je IOHOBUO y HU3Y CBOjUX OJJIYKa JJOHETUX y IOCTYIKY 110 YyCTaBHUM
)KaJsibaMma.

5 TIlpakca, HaXkaJIOCT, I0Ka3yje /ia je orpoMaH 6poj MoJHOCKJIalla YCTABHUX XKaJI6U Yy PABO
Ha Taj HAYMH U NEePIUNUPAO0 YJIOTY YCTaBHOT Cy/la y 3alITUTH JbYJCKUX MpaBa, Tpaxkehu
Jla CBOjOM O/I/IYKOM OTKJIOHU IPaBHE U YNhbeHUYHE HeIOCTATKeE CYACKUX 0/J1yKa MOBOIOM
KOjUX Cy yJiaraJii CBOje yCTaBHe XxaJibe.
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MebyTuM, cBecTaH Jla U caMoO BpUIEHE CYACKE BJACTU Y CBOM HU3BOPHOM,
CYICTaHIMjaJITHOM 0GJIMKY, MOXKe GUTH 3JI0YNOTPEeO/bEHO UJIU MK, OUUTJIeJHO
HeNpaBUJIHO BPLIEHO, U 3a MOCJEeUIy UMaTH NIOBPELY HEKOT 0J YCTaBOM
rapaHTOBaHUX NpaBa, YCTaBHU cy/[ je y oJpeheHoj Mepu peslaTUBU30Ba0
NpeTXO0JHO HAaBeJIEHU CTaB, UCTUYYhU /1a UMa MecTa UCIIUTUBAKY ,(....) Aa
JIU je IpUMeHa NPOLEeCHOT U/WUJIM MaTepujaJHOT paBa GuJia NpoUu3BOJbHA
WJIM JUCKPUMHHAIMOHA, YNMe 61 yKa3aJsa Ha OYHIJIeJHY apOUTPEPHOCT U
HENPaBUYHOCT Y IOCTYNaky PeJIOBHUX CY/I0BA, a HA IITETY MOJJHOCUOIIA yCTABHE
kasbe. "¢ OBaj KpuTepujyM usrpabheH je ca ocsioHLeM Ha mpakcy EBpornckor cyza
3a Jby/ICKa MpaBa Ha Kojy ce YcTaBHHU CY/| I0O3UBa.

[Ipor3BoJ/bHA UK apbUTpPEpHA MPUMeHA MaTepHjaIHOT paBa NpeACcTaB/ba
06jeKTHBHU KPUTEPHUjYM KOjHU 6U 6O MPUMEH/bUB YKOJIHUKO je OAJYYEeHO O
npaBy U 06aBe3u MOJAHOCHOIA YCTaBHE KaJjI0e, a /1a YOIUITEe HUje MPpUMeheH
3aKOH (WITO je Hajpebu ciyyaj y Npakcu); 3aTUM, YKOJIHKO je Cy/AcKa OAJyKa
(xoja je mpeaMeT ycTaBHe KaJibe) 3aCHOBAaHA HA 3aKOHY KOju BHUILle He BAXU;
Ha 3aKOHY KOjH je peTPOaKTHUBHO IPUMeH-EH UJIU Ha 3aKOHY 32 YUjy IPUMEHY
HUCY J1JaTH pa3Jio3H Koju 64 je pa3yMHO orpaB/jaJjiu. [I[pousBo/bHa U ap6HUTpepHa
IpUMeHa MaTepHujaJHOT NpaBa 61U MoOIJa [ja YK/bY4YU U OACTYHame CyZa Of
JloTaJlalllibe MpaKce y IPUMeHU HeKe MaTepHUjaJIHOpaBHe HOpMe 6e3 HKaKBOT
o6pasJsiokewa (ManojioBuh Anapuh, 2013: 177-178). [luTtamwy npaBuIHE
NpUMeHe MaTepUjaIHOT MpaBa 6u 6UJI0 MeCTa U Y CJy4ajy Kajia noctynajyhu
CyJ, y KOJIM3UjU [iBa yCTaBHA IpaBa, HEOCHOBAHO Jja NpyMMaT je/JHOM IIpaBy Ha
pauyH apyror (ManojsioBuh Augpuh, 2013: 178).

KoHuenT npou3Bo/bHe U apObUTpepHe NPUMEHE MepOIaBHOT IpaBa 06yxBaTa
KaKo MaTepHjaJiHO, TAKO U IPOLeCHO IPaBOo KOje PeJOBHU CY[J0BU IPUMEY]Y
Yy NOCTYIKY JOHOILIEHA CBOjUX OJJyKa. YCTaBHU CyJ, IPpUXBaTa Taj KOHLENT
C OCJIOHLIEM Ha npakcy EBponckor cyza 3a JbyzAcka npaBa y Ko0joj ce Kaxke
Jla ce MPaBUYHOCT cyhema Tj. UCK/byUetbe MPOU3BO/HLHOCTH Y MOCTYyNaky U
0/IIy4HBakby peJJOBHUX CY/I0Ba OCTBApYje COCJ0HIEM Ha 00aBe3y IpU/pKaBamba
yTBpheHUX NpouecHUX MpaBuIa y TOKY cipoBoheHa mocTymnka.’

Kako mpuMeHa MaTepHjaJHOI U NPOLECHOT MpaBa y NOCTYNKY CYACKOT
o/IJlyuMBaka YBeK MNPEeTIOCTaB/ba YTBphUBalke YUIHEHUYHOT CTamkba y
KOHKPETHOM CJ1y4ajy, yCTABHOCYACKO UCIUTUBaKWe Y U3BECHO] MEpHU MOXKe
3aXBaTHUTH U CaM YHUHbEHUYHHU CYNCTPAT CyZCKe oAJiyKe. To ce MoXKe youUuTH
Yy OKBUPY YCTAaBHOCYACKOT UCIIUTHUBAba rapaHIjije npaBa Ha 06pa3JioKeHy
CY[ICKY OJIJIYKY, KOja YMHHU CEerMeHT IpaBa Ha NpaBU4HO cyhemwe. [lomeHyTa
rapaHuuja (mpaBa Ha 06pasJIoKeHy CY/ICKY OJYKY) HUje U3PUUUTO NponucaHa

6 HaBegeno npema Opsyuu YcTaBHOT cya Yx-1671/2014.
7 Opnyka YctaBHor cyzna Yx-9346/2012.
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YcraBoMm Peny6s1rke Cp6uje HUTH EBpOIICKOM KOHBEHIIMjOM 33 3alITUTY NpaBa
Y OCHOBHUX €J1060/1a, /11 HEU30CTABHO YHHHU CYIICTPAT NPAaBUYHOCTHU Cyhema,
6yayhu fa cToju y 6JIMCKOj M HEMTOCPEHOj BE3U Ca OCTBApHUBAKbeM IpaBa Ha
NpaBHO Cpe/ICTBO. Ratio legis mocTojarba 06pa3JioKerha Cy/ICKe OJIJIYKe YIPaBO
Ce U cacToju y MOryhHOCTH cTpaHakKa /a nobujajy oJIyKy MpaBHUM JIEKOM,
NpHY YeMy OCHOB N06GHjatba, Mope/; MOBPe/ie MPOLeCHOT 3aK0HA Koja Ce 0JTHOCU
Ha HeJ0CTaTKe 00pa3JIolKermha, MOTY OUTH U YHHEHUYHU HeJ0CTalU Cy/icKe
oausyke (Ili¢, 2011: 229-230).

0O6pasJioxkerme IpeJCcTaB/ba CAaCTABHU €JIEMEHT CYyACKe OJIIyKe V KojeM Cy/[
nojalikaBa IPaBHO-JIOTMYKU IpoLiec MOMOohy Kojer je fouiao [0 ofJayKe y
KOHKPETHOM CY/ICKOM MOCTYNKY.® Y ToM cMuUcJy, 06pasJioxKee HEU30CTABHO
MoOpa Jla yKJbYUU U YHHeHUYHU OCHOB O/IJIYKe, OJHOCHO YHHeHUYHO CTakbe Koje
je,y IpaBoM peryJIMCcaHoOM IOCTYIKY OAJY4YUBaha, TOABEI€HO 10/ MaTePHjaTHO
npaBo. O6pasJioxeme CyJCKe OJ1yKe, 1aKJie, 06yXBaTa YNHeHUYHU U IPaBHU
CYINCTpAT OJJIy4UBakha ¥ MOCTYIIKY, [1a UCIIUTUBAbe eBEeHTYaJHE OBpeje
IpaBa Ha 06pasJioXKeHy CYyACKY OJJYKY Kao rapaHiivje NpaBUYHOCTH cyhema
HeM30CTAaBHO MPUMOpPaBa YCTaBHHU CY/[ Aa ce y oapeheHoj Mepu yIyCTH V¥ OBa
NUTamwka.

YcTaBHU CY/[ je, y UICIUTUBaky IpaBa Ha 06pa3JiokKeHy CYACKY OJJIYKY 3ay3€0
ozarosapajyhe ctaBoBe, ca U3pUYUTUM OCJIOHLEM Ha cTaBoBe EBpornckor cysa 3a
JbY/ICKa IpaBa KOjU Cy YCIOCTaBJ/beHHU y 0BOj 06/1acTU. Ca TUM Y Be3H, YCTaBHU
CyJL HaBO/|U Jla rapaHliyja npaBa Ha IpaBU4YHO cyhewe YK/byuyje 06aBe3y cysoBa
na,(...) uamebhy ocTasior, apryMeHTOBAHO U JJ0BOJbHO 06pa3JioxkKe CBOje O/ JIyKe.
(.-.) Za oBa 06aBe3a He MOKe 6UTH cxBaheHa Tako Jia ce y 01y LU MOopajy AaTU
OJITOBOPHU Ha CBe U3HETe YMbeHUYHE U [IpaBHe TBPA e CTpaHakKa, Te la Mepay
K0joj 0Ba 06aBe3a 0CTOju 3aBUCH OJi TIPUPO/JiEe OJJIVKE, ajlv [ja CYJOBU Y CBAKOM
cJiy4ajy Mopajy la 06pasJioKe CBOjy 0/IJIYKY Ha Taj HAYMH LITO he HABeCTH jacHe
Y pa3yMJbUBe pa3Jiore Ha KOjuMa Cy Ty OJJIYKY 3aCHOBaJH (...) ja CyAcKa oAy Ka
He MOxe Jia 6y/ie 6e3 HKaKBOTr 06pasJiokerha, HUTU OHO CMe J1a Oy /e JTaluJapHOT
kapakrTepa (...) O6aBe3a 06pasJiokema CyACcKe O JIYKe He 3HaUU Jja ce y OAJIy LU
MODajy AaTHU AeTa/bHU OJTOBOPU Ha CBe U3HETe apryMmeHrTe (...) MehyTum no
MoBpe/ie IpaBa Ha MpaBUYHO cyherme MoxKe J0hH ako Cy/J0BU He yTBP/Jie U He
06pa3sJioKe K/byUHe apryMeHTe 3a JJOHOlllebe Ipecy/ie, a ToBpe/Ja NpaBa Ha
NpaBUYHO cybhewe Takohe MOCTOjU U aKO y 06pa3J/I0Kehy HUCY Ca J0BOJbHOM
npeny3Houhy HaBeZieHW Pa3Jio3y Ha KojuMa ce oJiyiyka 3acHuBa (...).“°

[Taxx/pMBUja aHa/IM3a HalpeJ, HaBeJeHUX CTaBOBa [I0Ka3yje /ja OHU JieJIOM
MOr'Yy 3HaYUTH 06jeKTHUBHY, a [leJIOM eJIaCTUYHUjy IPAaHULy YCTAaBHOCY/ICKOT

8 O mpenr3HOM OjMOBHOM oipehemy 06passioxkera cyacke oaayke BugeTH (11i¢, 2011: 229).
9 HaBegeno npema Oaayuu YcraBHor cyja Yx-7203/2013.
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vcnuTHBama. OBO je pa3yMJ/bUBO aKo ce y3Me Y 063Up TO /ia Cy IOMEeHYTH
CTAaBOBHU HACTaJIU Ca OCJIOHIIEM Ha npakcy EBporickor cyna, koju EBponcky
KOHBEHIIW]jy IToCMaTpa Kao ,)KUBU“ HHCTPYMEHT, U KOjH, ca Apyre CTpaHe,
Jip>KkaBaMa yroBopHHUIIaMa IpH3Haje U3BeCTaH MPOCTOP CJA060/JHe MPOLeHE.
YnpaBo 360r TOra HOMeHYTH CTaBOBH MOT'Y IIP€/ICTAB/bATH M0JbE YHY TAP KOjer
YcTaBHU cy1 MOXKe Jako 3ahu y 06/1acT yCTaBHOCY/ICKOT aKTUBHU3Ma.

AHasn3a npakce YcTaBHOI CyZia [I0Ka3yje Jla NOCTOjU HecJlarake YCTaBHUX
Cy[iMjay norjeay pasyMeBatba I'paHUIA YCTABHOCYACKOT UCIUTHBaba IOBpe/ie
IpaBa Ha 06Pa3JI0KeHY CYJCKY OAJYKY.'’ Y U3/1BOjeHUM MUIII/bebUMa Ha O/JIYKe
YcTaBHOT cya UCTUYe Ce [a YCTAaBHU Cy/J, HUje BJacTaH Ja ce u3jallikbaBa o
noTpebH M3Bohema oapeheHNX JoKasa y CyACKOM U yIIpaBHOM IOCTYIKy'!;
Jla ce HeONpaBAaHO YNYUITA y UHCTAHLMOHO OJJyYHBake, a JeJJUMUYHO U
y OCllOpaBambe YHIbeHUYHOT CTaka, Koje je Ha BaJIM/laH HAYMH YTBpheHo y
MPaBHOCHAXHO OKOHYAHOM CY/ICKOM IIOCTYTKY'?; 1a MOHUIITABA CYACKY OJITYKY
KOja je y CBeMY pa3yMJbHBa U apryMeHTOBAaHO 00pa3Ji0XKeHa, ca U3JI0’)KEHUM
IpaBHUM CTaBOBHMMA KOjU CYy 3aCHOBAaHU Ha YCTaBHONPAaBHO NPUXBAT/bUBO]
NpUMeHH MepoJgaBHOT npaBal® u ap.

[luTamwe rpaHULa yCTaBHOCYACKOT UCTIMTHUBAakba CYACKUX OJJIyKa y yTBphrBamy
NOBpe/ie MpaBa Ha 06pa3JIoXKeHy CY/CKY OJIIyKy OTBOPHJIO Ce U M3 yIJIa pa3Jiora
KOjY Cy 03HAY€HHU y YCTABHOj >KaJ/16U. /la /v je YcTaBHU Cy/i BJIACTaH Jla UCTIUTYje
NOoBpeAy IpaBa Ha NpaBUYHO cyheme U3 pa3Jiora Hel0BO/bHE 06Pa3JI0’KeHOCTH
CyJCKe OJIYKe y Cy4ajy KaJia ce yCTaBHOM »KaJIboM Taj pasJ/ior U3PUUUTO He
HaBOJM Kao pasJior oBpeje npasa?** Yarpea, npo6/ieM Be3aHOCTH YCTaBHOT
CyJa pa3Jio3uMa UCTAaKHYTHUM Y YCTABHOj XKaJ/I0M HUje HEelT03HAaHULA Y TPaKCU
oBor Cyza, To NoTBphyjy ¥ NpUMepH NOCTyNama 0 yCTaBHUM >kaJjibama y
KOjMa Cy HaBeJleHH pa3JI031 0YMIJIeJHO YKa31uBaJu Ha IOBPeAY HEKOT pyror
yCTaBHOT IPaBa, a He OHOT Koje je ¥ a6 03HayeHo.'®

10 BupgeTtu Opgnyky YctaBHoOr cyga Yxk-819/2008, Onnyky YcraBHor cyfa Yx-7203/2013,
Opayky YcTaBHOT cyza Yxk-4668/2015, Ognyky YcraBHor cyga Yx-8670/2012, kao u
M3/iBOjeHa MUIlIJ/betba Ha OBe OAJIyKe.

11 3ajegHuUYKO U3/ BOjeHO MUlllbeke Ap boce HeHaguh u Katrapune ManojsioBuh-Anpuh
Ha Ognyky YctaBHor cyza Yxk-819/2008.

12 UspBojeHo MulLbewe Ap MusiaHa lllkynnha Ha Opnyky YeraBHor cyzna Yx-4668/2015.

13 3ajegHUYKO U3/ BOjeHO MulllJbeke [Ipeapara herkoBuha, Katapuue ManojioBuh
Aungpuh u n1p Boce Henaauh Ha Opnyky YctaBHor cyzaa Yx-8670/2012.

14 HWspBojeHo Mul/bewe npod. Ap Jparana M. CtojaHoBrha Ha OasyKy YcTaBHOT cyza
Yx-7203/2013.

15 O tome Buiue: (MaHojioBuh Augpuh, 2013: 173).
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CraB npod. CrojaHoBuha jecTe ;1a je 3a ouyBame KOPEKTHHUX OJHOCA ca
pPeZIOBHUM CyZ0BMa HEOMXOAHO ,(...) Aa ce YCTaBHU CyJ CTPOro OrpaHUYHU
CcaMo Ha OllelhHBakbe pasJjora ¥ HaBoJla U3HETHUX Y yCTaBHOj aJs6u. (...) Kao
IITO Y HOPMaTUBHOj KOHTPOJIK BaXkH MPETIOCTaBKa /ia je 3aKOH y CKJaAy ca
YcTaBoM, Tako y MOCTYIIKY 10 YCTaBHO] )KaJI0U BaXKU MPETIOCTAaBKA /A je CyAcKa
oJIJIyKa carjiacHa YcTaBoOM rapaHTOBaHUM NpaBuMa. HempuxBaT/bUBO je fia ce
YcTaBHU Ccyz He U3jallllbaBa U eKCIJIMIUTHO He Oliekbyje YCTaBHONPAaBHY CHAry
noHyheHHMX pasJiora y yCTaBHOj »KaJi0H, HEr'0 y CTBAapH caM IMOCPEIHO YBOIH Y
LJATPY"“ ,HOBE", KOHCTATALUjoM Jia je 06pa3JioKethe HeJJOBOJbHO, TE Ia Ce TUME U
Bpeha YcTaBoM rapaHTOBaHO NpaBo Ha IpaBUYHO cyheme. Y ycTaBHOCYACKOM
MOCTYIKY Ha4eJIHO He O TpebaJio /1a MOCTOje Pa3Jjio3U U YHHeHUIle TOOHjarbha
0 KojuMa YCTaBHH CyJi BOAU padyyHa Mo CayXK6eHoj Ay»HoCTH. CympoTHO
OBOM MNPUHIUIINjeJTHOM CTaBY, U3TJie[aio 61 [a je KBAaJUTET U NOTIHYHOCT
ob6pa3sJioKera 6all oHa YhkbeHUIla o kojoj Cyx ex offo Mopa fa BoAu payyHa,
1A ¥ OH/JIa KaJla Ce y YCTaBHOj KaJI6W U3PUYHUTO He HAaBOU. 1

Ha cynpoTHoj JIMHHUjU pasMUlll/bakba 6U ce Morjie Hahu cyauje Koje yCTaBHO]
»)KaJI6U He MpHJIase Kao CTporo popMasiHOM NMpPaBHOM CpeAcTBY, Beh kao
Cpe/iCTBY 4YMjeM MOJHOCHUOLY Tpeba MPYKUTH IITO TeMeJ/bHUjy 3aUITUTY
yCTaBHUX NPaBa Koja Cy My aKTOM CY/[CKe BJIACTH NoBpeheHa.

3. 3ak/byyak

YcTaBHa aJjiba, Kao CYNCUAUjapHO NMPaBHO CPeACTBO y 3alUTHUTH NpaBa
IoMepuJia je nNoJbe 0JJHOCA YCTABHOT Cy/Aa U peJJOBHUX cyAoBa. MoryhHocT
Aa o4JIyKe HajBI/ILLII/IX CYACKHNX MHCTAHIHW NMOCTAaHY npeAMeT YCTaBHOCYACKe
KOHTpOJIe 3a0LITPHJIA je 0JHOCE OBUX OpPraHa, ajid U 0TBOPHUJIA HU3 IUTakha 0
JloMeTHMa TaKBe KOHTpoJie. YUHHU ce [ja ce OCHOBHU NpPO6JIEM KOHIIEHTpHILE
OKO MUTama Ja JIM YCTaBHU Cy/[, ocTynajyhu no ycraBHOj a6y, cMe Aa
3aJ1a3u y 06J1acT yTBphuBamwa YMbeHUYHOT CTalha U NIPUMEHE MepPO/jaBHOT
(MaTepHjaHOT U IPOLECHOT) IPAaBa, Kao eCeHIIUjaJ HOT JoMeHa Cy/iCKe BJaCTH,
U aKO CMe, y KOjoj MepH MY je TO JONYLITEHO.

OHO 1ITO HY>XHO MpPUMOpaBa yCTaBHU CYJ Ja, NocTynajyhu no yctTaBHUM
>kasibaMa, 3aXBaTH Yy IOMeH Cy/ACKe BJIACTH jeCTe YUHbeHULA [la Cy HAYUH U
YCJI0BU OCTBapuBama HajBeher 6poja YcTaBoOM 3ajeMuyeHHUX MpaBa ypeheHu
3aKOHOM. ¥ TOM CMHUCJIY YHHHU Ce Jla YCTaBHOCYJCKa KOHTpoJIa Moxe (asu U
Mopa) y MU3BECHOj MepH 3a IpeAMeT UMaTH IpaBHe HEOCTATKE CYy/CKe OJJIyKe
KaKo 6U y CYIITUHCKOM CMUCJY UCITYHUJIA CBOjY CBPXY — HCIIUTUBAb€ NIOBpeie
LCliequdUIHOr" yCTaBHOT MpaBa.

16 W3pBojeHo Mullbewe npod. Ap Jparana M. CtojaHoBuha Ha Of1yKy YcTaBHOT cyza
Yx-7203/2013.
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CTaBOBM KoOje je YcTaBHU Cy/|, 3ay3€0 y CBOjoj NIpaKCH, HA4eJIHO, TI0Ka3yjy jacHy
Y3APKAHOCT y 0BOj 06J1aCTH, Y3 MOryNHOCT YCTaBHOCY/ACKE peakIijuje caMo
y cJy4ajeBrMMa rpybe noBpe/ie NpoLeCcHOT ¥ MaTepUjaHOr NpaBa. YCTaBHU
CyJ, HauMe, IO/IBJIAYH [ia Y IOCTYIIKY M0 YCTAaBHOj XKaJI0U HUje HaAJIeXaH Ja
NpEeUCUTYje NOCTyNake peJOBHUX Cyl0Ba y NOTJiely yTBpP)eHOT YN eHUYHOT
CTala, Kao HU NpUMeHe MpaBa, ajJy y3 orpajy Ja jecTe HaAJieXkaH Ja
CaHKLMOHULIE OYUIJIeJHY apOUTPEPHOCT M HEPAaBUYHOCT y IPUMeEHHU IIpaBa.
AHanu3sa ofiyKa YcTaBHOT CyZa, Kao U U3/1BOjeHUX MUI/bEeHA N0je JUHUX
yCTaBHUX CyAUja, MehyTUM, NoKa3yjy jJa TIOMeHYTa yCTaBHOCYACKA Y3/ pKaHOCT
HUje J0CJIeJHO MCIIOLITOBaHA Y CBAKOM KOHKPETHOM CJ1y4ajy.

YuHH ce fa Npo6JIEM OJHOCA YCTABHOT Cy/la U PEIOBHUX CYZ0BA Y OBOj 06J1aCTH
He MOKe OUTH pelleH UCK/bYYMBO Ha HUBOY NO3UTUBHOT NpaBa. OBaj npobJieM ce
HY>KHO MOpa I0CMaTpaTH y LIMpeM YCTaBHONPAaBHOM KOHTEKCTY KOjU YKJbydyje
HU3 IMTakha: KaKas je KBaJUTeT 3aKOHCKMX HOPMHU KOje CyZJ0BU IPUMEWY]Y Y
BpLIEHY CBOje HalJIe2KHOCTH; [1a JIU TOCTOjU CIIPEMHOCT CY/I0Ba [ja IPOIUCe Koje
IpUMewy]jy TyMade ca OCJI0HIIEM Ha YCTaB My FpaHUIlaMa ycTaBHO Moryher; ja
JIM TIOCTOjU CIIPEMHOCT J1a pearyjyy cJy4ajy CyMibe y bUX0BY yCTaBHOCT; Y K0jOj
Cy MepH 06pasJioKema YCTaBHOCYACKUX O/IJIyKa jacHO apr'yMeHTOBaHa; a Jik
CTAaBOBHU YCTABHOT Cy/ia MPeJCTaBJ/ba]y jaACHY HHCTPYKIHUjY O TOMe KaKo Tpeba
pasyMeTH caJip>kUHY ofpeheHUX JbyICKUX PaBa, Kao U pasJiore 3a kbUX0BO
orpaHuyeme U Jpyro. Jlakje, nuTawe 0JHOCA YCTABHOT CyJa U peJJOBHUX
CyZ0Ba, IOpeJ; HOpPMaTUBHOT OKBUPA, IpPeTHNOCTaBJ/ba 0/iroBapajyhu crenex
yCTaBHE KYJType, Kao HY>KHOT yCJIOBA 33 (beTOBO Pa3BUjabe U MOO0/bIIABAbE.
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THE LIMITS OF THE CONSTITUTIONAL COURT CONTROL OVER
THE JUDICIAL AUTHORITY: SOME OPEN QUESTIONS

Summary

In most states that have a centralized system of constitutional control, there is
tension in the relations between the Constitutional Court and ordinary courts. The
fundamental question raised in this regard is weather the Constitutional Court, ac-
ting on a constitutional complaint, may enter into the domain of application of law.
The manner and conditions for exercising the constitutional rights are regulated
by the law. In this respect, it seems that the Constitutional Court may, to a certain
extent, examine the legal shortcomings of a court decision in order to substantively
assess the alleged violation of the specific constitutional right stipulated in the
constitutional complaint.

The legal attitudes formulated by the Constitutional Court of Serbia clearly show
that the Constitutional Court has exercised self-restraint in this area. The Constitu-
tional Court can act only in cases of gross violation of procedural and substantive
law. However, the analysis of Constitutional Court decisions as well as the separate
opinions of constitutional court judges shows that the self-restraint of the Consti-
tutional Court has not been consistently applied in each particular case. The pro-
blem of the relations between the Constitutional Court and ordinary courts must
necessarily be viewed in a broader constitutional context and cannot be solved at
the normative level only.

Key words: courts, Constitutional Court, constitutional complaint, court decisions,
constitutional rights.
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Y/IOI'A U PA3/I03H PACIIYILITAHA
IIAP/IAMEHTA Y 3EM/bAMA PETHOHA

Ancmpakm: Ycnocmassmarbe pasHomedce usmehy .Jse2ucaamuse
u ez3eKymuee, y3 nocmojarbe ycmaeom ymepheHux cpedcmasa
rUX0802 MehycobHo2 ymuyaja, npedcmas/bd CYWMUHCKO 00u/bedicje
napaameHmapuzma. UHcmumym pacnywmarea hapaameHma ynpago
o6esbjehyje ocmeapusarbe HeonxodHo2 6asaHca usmehy 3aKOHOOA8HE
U u3epwHe gaacmu. Y ee3u moz uHCmumyma Kao OCHOBHA NUMarba
nocmassajy ce osiawhersa op2aHa 3a He2080 pacnywmarbe Kao u
pas/ao3u. Yaoza pachywmared napAameHma He c800U ce UCK/bYYUBO HA
omKaarbare cykoba usmehy eaade u napaameHma wmo npunaoa KAACU4Hoj
dokmpuHu, geh ce numarbe pacnywmarea napaameHma nocmas./ba u kad
napsaameHm u3z2yb6u nodpwky bupaukoe mujesa. CaspemeHa cxeamarsa
2080pe 0 hompebu cMas/bara MexaHu3Ma pachyumarea napaameHma
Y OpywmeeHo-noAumu4KU KOHmeKkcm, U 06jawrbasarsd U aHaAu3uparea
0802 UHCMUMYma y KOHKpemHoj dpyumeeHo-noAumuyKkoj cmeapHocmu,
y3umajyhuy 063up, npumom, u y/a02y noAUMU4KUX CmpaHaka. Y noc/6eoroj
deyeHuju, pacnywmarse napaAamMeHmay 3emM/ama pe2uoHd, ako 6u nod mum
nodpasymujesasu nodpyuje 6uswe Jyzocaasuje, jas/ma ce kao cee yewha
nojasa. Kada ce caznedajy pas/ao3u u okoaHocmu Koju cy do moaa dogeAu,
00HOCHO ycmasHonoumu4yka cmeapHocm, Hamehe ce numarse 0a au ce my
padu o cyko6y hapaameHma u 8sade uau cyko6y noAUMu4KuUX CmpaHada,
da au je yusm pachywmarba pjewasarbe moe cykoba, yuspuwhusarse
saacmu uau Hewmo mpehe? [lokywahemo damu odzo8ope Ha ma numarea
aHaausupajyhu osaj uHcmumym y Hekum od dpxcasa HACMAAUM HA
nodpyujy 6uswe Jyzocsaasuje, cmas/bajyhu ycmagHonpagHe Hopme y
dpywmeeHo-noAUMu4Ky cmeapHocm u OKoJIHOCmu Koje cy u dogesie 0o
yuecmasiocmu oge hojase.

KmyuHe pujeuu: pacnywmaree, napiameHm, e.sada, wed dpicase,
noaumu4ka cmpanka, Caosenuja, Cp6uja, MakedoHuja, Xpeamcka.
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1.YBog

[Tonazehu ox Hadesa moAjesie BJaCTH, Kao jeIHOT 0/, OCHOBHUX MpPUHLIMIIA
NpaBHe JpKaBe, TpaJULHUOHAJIHA TeOpHja pas3JiMKyje NpefcjeJHUYKH U
napJlaMeHTapHU CUCTeM BJacTU. Mako o6a cucTeMa BJIAaCTU NOYMBAjy Ha
NpPUHLUINY pelpe3eHTalUje, IPUpoJa NpeLCTaBHUYKOT CUCTEMA je pa3IM4ynTa.
Jlok ce npe/cjeAJHUYKH CUCTEM 3aCHUBA Ha KPYTOj NOAjeJIv BJIACTU ¥ IOTNYHO]j
0/IBOjeHOCTH HOCHJIAIA Pa3/IMYUTHUX APKaBHUX QYHKIU]a, MapJaMeHTapHU
CUCTEM ce M0jaBJ/byje MpPHje Kao CUCTEM capajikbe, Tj. paBHOTeXe usmeby
3aKOHO/J|aBHE U U3BpLIHE BJacTU. YubeHula [ja Cy M 3aKOHOJaBHa U U3BPLIHA
BJIACT Y pe/icje JHUUKOM CUCTEMY U3abpaHe HeNoCpeJHO oJf cTpaHe rpabhaHa
HCKJ/byuyje 610 KaKBY Mehy3aBHUCHOCT, a CAMUM THM He OCTaBJba MIPOCTOPA
HU 3a pacnyuiTake napjaMeHnTa. Kao cymTHUHCKa 061/bexja apiaMeHTapHOT
cucTeMa BJIACTH OOWYHO Ce HaBoJie: ,PAaBHONPABHOCT JIETHCJATUBE U
ersekyTHUBe, capajmwa HU3Meby Te JBHje BJACTU U NOCTOjakbe CpefcTaBa
y3ajaMHOTI yTHIIaja je/lHe 0J] TUX BJacTH Ha Apyry (Mapkosuh, 2017: 196).!
Kap ce roBopu o cpeacTBUMa MehycoOGHOT yTULaja 3aKOHOAAaBHe BJIAaCTH Ha
M3BPILIHY, KA0 OCHOBHO CPeJCTBO IYyTeM Kojer MapJiaMeHT BpLIM YTHULAj Ha
BJIQJly jecTe IOKpeTake NUTamwa MoJUTHYKe OArOBOPHOCTH Biaze. HanwMme,
BJIaJla Ce y mapJlaMeHTapHOM CUCTEMY I0jaBJ/byje Kao U3pa3 napjaMeHTapHe
BelMHe U HeH OIICTaHaK je YCJ0BJ/bEH MOCTOjalkeM IMOJAPIIKe OJ, CTpaHe
napJiaMeHTa, 0JJHOCHO nmapJjiaMeHTapHe BehuHe. [lapsiaMeHT Moxe YCKpaTUTHU
TO NOBjepebe YBUjeK KaJja Ce He CJIaXke ca BJIAJMHOM MOJMTHUKOM.? 360r Tora
ce mapJiaMeHTapu3aM yobuyajeHo aedHHUIIe Ka0 CUCTEM BJIACTH y KOjeM je
BJIa/la MOJIMTUYKU OATOBOpHA NpeJ napjaMeHToM. MehyTumM, ykosuko 61
BJIaJla OWJIa JIMIIIeHa 6MJI0 KaKBUX OBJIAIITEHA NpeMa MapJaMeHTy OHJa 61
6UJI0 I0BE/IEHO Y MU Tame U caMo QYHKILMOHHUCake TapJlaMeHTapHOoT CUcTeMa
BJIacTH. [IpeMa ToMe, BJIaJila HUje U He CMHUje OGUTH JIMIlleHa HUHCTpyMeHaTa
yTHILaja Ha TapJIaMeHT, jep je yCIoCcTaB/bakbe paBHOTEXe U3MeDhy Jieruc/aTrube
Y er3eKyTHUBE LIUJb KOjeM TeXHU apJaMeHTapHU CUCTeM. YCTaHOBa pacnyliTakba
napJjiaMeHTa ynpaBo 06e36jehyje ocTBapuBamwe HEONXOAHOT 6aslaHca U3Mehy

1 PaBHompaBHOCT U3Mely ierucaaTUBE U er3eKyTHBE y MapiaMeHTapHOM CUCTEMY OrJiesia
ce y YMHbeHUIM J1a TOCTOjU NpelM3Ha U jacHa NojjeJia HaAJexxHocTH uaMehy Hocusana
3aKOHO/|aBHE U U3BpLIHE BjacTu. C Apyre cTpaHe, ojjesa HaJJIEXXHOCTH He 3HAYU U
ozcycTBO MehycoGHe capame. Ta capa/iiba ce 0OCTBapyje y pasiM4MTHM aclleKTUMa, Kpo3
HHCTUTYT IOCJaHUYKe BJIajie, TPaBO MUHUCTApa la IPUCYCTBY]y CjelHMI[aMa mapJjaMeHTa,
BJIAJMHO NMPaBO 3aKOHO/JaBHE HHUIIM]ATUBE, 4, C APYTe CTPAHE, U Y TOCTOjatby pa3JIndUTHX
OBJIALITEHA TAapJIaMeHTa peMa BJIa/IH, Kao LITO CY NOCJAHUYKO IUTakbe, yCBajambe OyleTa,
MO/IHOIIE e UHTEPIIeallHje U CAUTHO.

2 W camaBJjaJja MOXe NOCTAaBUTH IMTakbe CBOT NOBjepeay napjaMeHTy. Ha TakaB nores
BJ1asia he ce 011y YU TH YKOJIMKO KeJH [1a U3BPLIM IPUTHCAK HA ApJIaMeHT KaKo 61 06u1a
HOJIPIIKY 32 HEKU aKT KOjU HaMjepaBa NpeJly3€eTH.
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3aKOHO/IaBHe U M3BpIIHe BJjacTH. /lakJe, YKOJHKO Cce ByaJia He cJaxe ca
napsiaMeHTapHOM BehMHOM, CTOjH joj Ha pacnoJiaramby MOryhHOCT /1a TPeJJI0KU
pacnyurtame napsaaMmenTa. [IpaBo pacnyuitamwa napJjaMenTa, npema C. Jloy, je
,je/lHa BpCTa Ka3He, aKO CY YJIaHOBH BJIa/{He BehirHe jako HeIUCLUIIJIMHOBAHH,
a ornosulivja MpaBu cyBulle Temkoha y paay” (Jlo, 1929: 117). PacnymtamweM,
W3BpIIHA BJIACT ,JUCIUIIJIMHYje NapJIaMeHT KPajibOM MjepoM, U3HocehH IHX0B
MOJIMTUYKHU CyK0O npen 6upave” (OpsioBuh, 2018: 223).

Pacnymramwe napJsiaMeHTa je KapaKTepUCTHKaA NapJaMeHTapHOr cucTeMa
BJIACTH,ay Be3U TOT MHCTUTYTA Ce KA0 OCHOBHA MU TAakba [TOCTABJbAjy OBJIALINEHA
OpraHa 3a KeroBO pacnylliTamwke Kao pas3J/o3y 3a Taj YUH. Y IOC/beAbUX JleceTaK
roZlMHa, pacnyliTakwe napJjaMeHTa ce y 3eM/baMa peruoHa jaB/ba Kao CBe
yenrha mojapa, aJiv Kajia ce carJie/iajy pasJio3d U OKOJIHOCTHU KOju Cy 0 Tora
JloBeJIH, HaMehe ce MUTakb€ /1A JIU je TOCpUjeu CYKO6 mapJiaMeHTa U BJa/ie UH
HNOJIMTUYKHUX CTPaHKa, la JIU je LIUJb pjelliaBatbe TOT CYyKo6a UM yuBpluhuBambe
Byactu? Ilokymahemo gaTu oJjoroBope Ha Ta NUTaka aHaJaAU3Upajyhu oBaj
WHCTUTYT Y HEKUM O/ p>KaBa HaCTaJUM Ha N0JAPYyyjy GUBILIe JyrocaaBuyje.

2. Pacnymrame napjlaMeHTa Kao KapaKTepucTUKa
napJiaMeHTapHOT CUCTeMa BJIaCTH

Y KOHCTUTYIMOHAJIHOj TEOPUjU AYTO Ce BOJAHWJA pacipasa y norjejy npasa
er3eKyTHBe /la paclyCcTH MapJaMeHT, OHOCHO /Jia JIM je IpaBo pacHyllTama
napJjaMeHTa GUTHO OOWJbeKje MapJiaMeHTApPHOT CUCTeMa BJIACTH. Y TOM
Horyiely Cy ce mojaBuJia Ba CynpoTHa rieguiTa. C jeiHe cTpaHe, IPUCTAULE
MOHHUCTHYKOT CXBaTakha UCTUYY /1a je CYLITHHCKO 06UJbeXje mapjaMeHTapu3Ma
MOJINTUYKH OJITOBOPHA BJazZa. HecyMmUBO je f1a ce HA Taj HAYUH NMPU3HAje
M3BjecHa NpeBJIACT NapJaMeHTa y 0JJHOCY Ha U3BPIIHY BJacT. C pyre CTpaHe,
JlyaJIUCTH TBP/ie [ia je CYIITHHA NapJaMeHTapHOT CUCTeMA Y YCIOCTaB/baby
paBHOTexe BJAcTH. [IpaBo BJaJie Ha pacnyliTake NapjaMeHTa, HaCynpoT
MOJIMTUYKOj 0JITOBOPHOCTHU BJIa/Jle NIpe/ IapJlaMeHToM, yripaBo o6e36jehyje
PaBHOTEXY ZIBUjY BJIACTU. Y KOHCTUTYI[MOHAJHO] TEOPUjU IaHAC CY IPUCY THA
Y HeKa yMjepeHa MHUII/bEHA, KOja He CIIope 3HAa4aj YCTaHOBE pacnyllTama
napJiaMeHTa, aJld UCTHUYY /1a TOCTOje U IPYTY UHCTPYMEHTH Koju 06e36jehyjy
PaBHOTEXY BJIACTH.

JlaHac je BehuHa ayTopa carjacHa y ToMe Jija HOJUTHUYKU OZIFOBOPHA BJaJia
HUje jeIMHA OIJIMKA NapJlaMeHTapu3Ma, a apJaMeHTapHU CUCTeM ce oapehyje
Kao CUCTeM paBHOTexe BJacTU. HauMe, ByiaJla npoy3uasy M3 napJjaMeHTa u
OJITOBOpPHA MY je 3a CBOj paJ] 360r yera napjaMeHT MOKe U3TJIacaTH HENOBjeperbe
BJIaJiUM. PaBHOTeXa ce MOCTUXKe TUMe LITO MoXe Johu o pacnylTamka
napJiaMeHTa, 0 4YeMy oAJiyuyije 1med JpkaBe, 6UJI0 HA IPUjeAJIoT BJiajie, GUJI0

221



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huity | Bpoj 82 | F'oguHA LVIIIL | 2019

caMoOCTaJIHO UITO je Hajuemwhu cayyaj.® Ctora, ,pacnyiiTame napJjaMeHTa
npeACcTaBJ/ba jeflaH O/ KJbyYHUX eJieMeHaTa Y OJ[p>KaBalby pPaBHOTEXE Y
napJsiameHTapHoM cuctemy” (Ilejuh, 2011: 177). Pacnymtamwe napjaMeHTa
,j€ KJIacu4iHo oBJalihewe Bia/ie (ieda ApkaBe) y napJaMeHTapHOM CUCTEMY
KOjUM Ce JUCIHUIIJIMHYje MapJaMeHT, KOjeM je MaH/jaH OZrOBOPHOCT BJaJie U
MHUHHUCTApCKa 0/[FOBOPHOCT IIpe/i Tap/iaMeHTOM, KOjUM NTapJiaMeHT KOHTPOJIUIIEe
BJaAy U MUHUCTpe" (MapkoBuh, 2017: 316).

JlerucsiaTuBa U er3eKyTHUBa UMajy cBoja Noce6Ha oBJalihemwa, aau QyHKIHMO-
HHCalbe CHCTeMa MoJApa3yMjeBa HUXOBY MOBE3aHOCT M KOMYHUKAIH]Y.
EBeHTya/iHU cyKo6 u3MeDhy BJaJile ¥ napJlaMeHTa, JaKJie, MOXe J10BeCTH
Jl0 pacnylITama apjaMeHTa Mpy yeMy he 6Upayvu U jaBHOCT UMATH YJIOTY
CcyAuje uspaxkaBajyhu cBoj cTaB Ha HOBUM U36opuMa. HauMe, pacnyuitameM
mapJiaMeHTa ,MipecTaje MaH/JAT CBUX MOCJAaHUKA NIPUje UCTeKAa MaHAATHOT
nepuojia Ha Koju cy nocjaHuiu uzabpanu” (I[Majpanuuh, 2005: 110), mto
MOBJIa4YH 3a CO60M paclucHBatbe U360pa* 3a HOBU cacTaB napJsiaMmeHTa. [Ipood.
B.IleTpoB ucTuyYe Aa ce,yJjora pacnyliTawa apJaMeHTa He CBOJU UCK/bY YUBO
Ha OTKJalbambe CyKob6a u3dMehy Byajle u napsiaMeHnTa. [luTamwe pacnyurama
napJlaMeHTa I0CTaBJ/ba Ce U KaJ TapJaMeHT U3rybu MoApuIKy 6upaykor THjeJa.
Taja pacnynmtame HUje 06paM6eHo CpeICTBO BJajie y OHOCY Ha MapJIaMeHT,
jep oBa JiBa YMHUOILA He MOpajy OUTH Y CyK06y. Y cyKo6y cy HapoJ, U FberoBO
NpeJCTaBHUIITRBO... Ty CE pacnyllITakbe MapjaMeHTa yKka3yje Kao HajepuKacHUje
Cpe/CTBO /la Ce CyBepeHHU Hapo/J, U leroBO Npe/iICTaBHUILITBO 10Bey Y CKaaz”
(Iletpos, 2015: 143).,,Moxe ce leCUTH Jia je MapJlaMeHT, GUJI0 300T 1YTOr Tpajarba
WJIM HEKOT IPYTOT pa3Jjiora CTBapHO [pecTao 6UTU IPaBU U3pa3 HapO/ He BOJbe.
AKO TakaB jeJjlaH apJ/laMeHT HU3jaBU BJIaJ U HENOBjepere UJIU aKo BJjaZa UMa
030UJbHOT pa3Jiora Jja Bepyje /ia oHa 60J/be noraha jaHalliibe Hapo/ He KeJbe U
noTpebe, Hero Jik mocTojehu mapaaMeHT, OHA UMa je/JHO CPEJICTBO Y pyKaMma, Jja
136jerHe CBoje OCTyNakbe U MIOBJIaYekhe U ITOpe/l HENOBjepekha Koje je Jo6u1a
y mapJjiaMeHTy. To je cpeicTBO pacnyliTakkbe NapJjaMeHTa U ales Ha Hapo/,
nyTeM HOBUX U36opa“ (Mapkosuh, 1991: 34). [Ipodecop P. MapkoBuh uctuye
Jla ce y Be3U ca pacnylITambeM NapJaMeHTa MOCTaBJ/ba HEKOJUKO MPAaBHUX
NUTama: Ko je HOCUJIAL| IIpaBa pacnyliTakha apJaMeHTa; U3 KOjUX ce pasJora
mapJlaMeHT MOXe PacnyCTUTH, KaKBa je MpaBHA MPUPOJA PaACIyLITEHOT
napsiaMeHTa (Mapkosuh, 2017: 317). OcTaBsbajyhu o cTpaHu IpaBHY NPUPOAY

3 Ilpema ToMe, oBJIalITe€ BJA/Ie Jla PACIyCTH NapJaMeHT MojaBJbyje ce Kao differentia
specifica mapJlaMeHTapHOT CUCTEMa BJIACTU U 06HJbeX]je Koje yIpaBo napJaMeHTapHHU
CUCTEM 0/1Baja 0/ CKYHIITHHCKOT CUCTEeMa BJIACTH.

4 U/360pu ce pacnucyjy HamoCpeJHO HAKOH pacnylliTamka NapJaMeHTa, Y yCTaBOM
npeABHheHUM POKOBUMA, KOjU cy 06M4YHO Kpahu o1 pokoBa 3a o/ip>KaBak€e PeJOBHUX
n360pa, HAKOH UCTeKa MaH/JaTHOT Nepro/a.
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pacnymTeHor napjiaMeHTa, OBOM IIPHUJIMKOM hemo TFTOBOPHUTH O OBJIaI.LIhEH:y 14
pa3/i03MMa paciyuiTakba napJjiaMeHTa.

3. Opiamheme 3a pacnyumiTame napjaaMeHTa

Kapz roBopumo o ogsauwhersy pachywmarsa hapaamenma, Tpe6amo uctahu 1a oHo
He II0CTOj! y Ipe/iCje AIHUYKOM CUCTEeMY BJIaCTH, HEr'0 CaMo y NapJlaMeHTapHOM
CUCTEMY BJIACTH KOjU Ce 3aCHUBA HA T'UIIKOj MO/ jesId BJIACTHU. Y eBPONCKUM
napJjaMeHTapHUM CHUCTEMHMa, yIJIaBHOM M3BpIIHA BJIACT MMa YCTaBHO
opJiamnheme Zia pacnyctu napJjameHT.® Kaja To oBsaiihemwe nMa jeJiaH oJ Ba
opraHa U3BpILHE BJAacTU - lled Jp>KaBe WM BJIajJa, Moryhe cy paszinyuTte
BapHjaHTe y MOjeJUHUM YCTAaBHUM cucTeMuMa. Hajuemrhu ciy4aj jecte ga
OJIJIYKY O pacnylITamwy apjaaMeHTa J0HOCH lied ApKaBe Ha IPUjeJiJIor Baaje,
aJIM UMa ycTaBHUX cucTeMa (Hip. PpaHnycka) y KojuMa oJi/IyKa 0 pacnyuiTamy
napJiaMeHTa Npe/cTaB/ba CAMOCTAJJHU aKT weda AprkaBe. Y KoMIIapaTHUBHO]
YCTAaBHOCTHU ce pjehe Hasa3u pjeliere MO KOjeM OJJIYKY O pPacHyLITamby
napJiaMeHTa JIOHOCH caMa BJaJia.° OcuM pacnyuiTaka napJjaMeHTa BOJbOM
opraHa U3BpIlIHe BJACTH, Y je/JlHOM OpOjy YCTaBHUX CUCTEMA, MapJaMeHT ce
pacmyIuiTa Ha OCHOBY CONCTBeHe oJi/1yKe (camopacnyuitamwe).” OAJayKy JoHOCH
caM mapJiaMeHT, ycTaBoM oipeheHoM BehuHOM nociaHuKa (6110 allCOTY THOM,
6110 KBaJIUPHUKOBAHOM), aJid Tpeba HAIJIaCUTH Ja ,JIpecTaHaK Ha OCHOBY
caMoOCTaJiHe OJJIyKe MapJlaMeHTa HUje Liupe 3acTylNJ/beH Yy YIOpeJHUM
pjemewuma“ (Kytsemnh, 2002: 71). CTora ce y HayIid yCTaBHOT IpaBa ,,06MYHO
npaBu pas3jvKa usMeby ABHje BpcTe pacnyluTama CKYMIITHHE. JeHO je
pacnyumTame OAJYKOM er3eKyTHBe, a IpyTo je OHO /0 KOjer J0J1a3y 10 CUJIN
ycTaBa (ex constitutione). [IpBa BpcTa pacnyimTama CKyIIITHHE je pacnyIiTambe
y IpaBOM CMUCJIY, jep ce Ty paJid 0 MexaHM3MY 3a pjelllaBakbe CyKoba usMehy
BJIaJle U CKyNIITHHe. /[pyra BpcTa noApasyMujeBa [la CKYNIITUHU MIpUje
BpeMeHa lIpecTaje MaHJaT yCc/beJi HaCTyllalkha OKOJIHOCTH KoOje Cy YCTaBOM
uspuuuto npeasubene” (Ilerpos, 2007: 168).

5 MebhyTuMm, umMa 1 uly3eTtaka. Y HeKUM cuctemuma (Ayctpuja, XpBaTcka, MakezoHHUja)
napJiaMeHT MOXe U caM JJOHUjeTH OAJIYKY 0 caMopacnyluTamwy, ay HopBelikoj npujeBpeMeHo
pacnyuiTame napJaMeHTa yCTaBOM HUje LONYILITEHO.

6 To je npeaBubao Ycras CP JyrocsaBuje (4siaH 83), a JaHac TaKBoO pjelierwe npeBubha
Ycras lipue l'ope.

7 OJ UCTOYHOEBPOICKUX 3eMaJsba, TAKBe CJAy4yajeBe UMaMo HIp. y Byrapckoj, Mahapckoj,
[Mosbckoj. lupe Buau: Kytaemuh, 2004: 78-82.
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4. Pa3J103U 32 pacnyliTame napjaMeHTa

Pa3Jsio3u 3a pacnyurtame napjaaMeHTa MOTY OUTH HaBeJIEHU Y YCTaBY, Y CMUCJLY
HaCTylaka OKOJIHOCTH MPONKUCAHUX YCTAaBOM. ,Y KOMNapaTUBHO] MpaKCH
Hajyerihe ce kao pa3Ji03M 3a pacnylTake apJaMeHTa HaBoJle HeMOryhHOCT
ru36opa BJajie y YCTAaBOM MPONMUCAHOM POKY HaKOH CIpPOBeJleHUX u36opa u
KOHCTHUTYHCamka HOBOT NapJiaMeHTapHOT Ca3uBa, Heu3IyacaBamwa OylieTa,
0/ICYCTBa KBOpyMa Ha cjeJiHUIIaMa napJjaMeHTa y oJpeheHoM BpeMeHCKOM
Nepyo/y ¥ M3rjacaBame HenoBjepewa Biaagu” ([1ajpanuuh, 2005: 110), ogHOCHO
OuMUTJIe/]JaH HEJJOCTATaK MOopliKe MapjaMeHTa. OBU pa3J/io3u BpJIO 4YECTO OYAY
HaBeJIeHU Yy YCTaBYy, aJId UCTO TAKO, Y KOMIIAapaTUBHO] YCTAaBHOCTH PasJo3u
pacnyiiTama napJjaMeHTa MOr'y OUTH HaBeJleHU YONIITEeHO U HeoapeheHo —
aKo MapJIaMeHT Jly?Ke BpeMeHa He 06aB/ba QYHKIIMje — OHOCHO /1a U He OyAY
HaBeJeHU.®

Pacnymramwe napjamMeHTa MOXKe OUTH y3pOKOBaHO U CyKo6oM usMmehy meda
Jp>KaBe U MapJiaMeHTa U3 pasJora wrTo ued Ap>KaBe He NpUIlaZia UCTO]
MOJIMTUYKOj rpynaLyju Koja YMHHU NapjaaMeHTapHy BehuHy, Tj. He ofrosapa
My napJaMeHTapHa BehuHa. Tako y moJsynpefcjelHUYKOM CHUCTEMY, Y
cJly4ajy noauvje/beHe BehrHe y CMUCY pa3/IMuUTe NOJUTHYKE OpUjeHTaluje
npejcjelHUKA U mnapJsaMeHTapHe BehuHe, pacnyuwTajyhyu napsiameHT ca
KOjUM He MoXe Ja capabyje, npeJicjeJHUK U3HOCH CIIOp npeJ rpahaHe koju
he Ha 360prUMa apOUTPUPATH O TOME KO Tpeba Jja Jo6Uje MPUMAT ¥ OKBUPY
ersekyTtuBe” (CumoBuh, 2009: 281). [Ipumjep 3a To Has1a3umMo y PpaHLyCKoj, ¥
Kojoj npejcjenHuk Peny6irike nMa oBJalTemwe (4aaH 12 YctaBa @paHijycke)
Ja pacnyctyd HanuoHasIHy CKyNIUTUHY, O4HOCHO [lomHU A0M NapJlaMeHTa, y3
NpeTX0AHe KOHCY/TalUje ca IPBUM MUHUCTPOM U NIpe/icje JHULIMMA 06a JoMa
napJsiaMmeHTa. CieninpHUYHOCT pacnylTawa napsaaMeHTay PpaHuyckoj oriesa
ce yIpaBo Y TOMe IITO TO HUje yCJ0B/bEHO YNHEHHUIIOM /1A je BJ1aja U3ryouJia
noBjepeme napjaaMeHTapHe BehrHe. OBAje nak mwed Jp>KaBe MOXKe pacnyCTUTH
CKYNUITHHY YaK U YKOJIMKO BJlaJla MMa BehUHY y nap/JiaMeHTy, a NUTakbe
noBjepeba ce He noctaBsba.’ ,JlakJe, OBJie HUje BjajJla Ta Koja, MOpaKeHa y

8 Tako Hnp. YctaB Peny6suke Cpricke y 4iaHy 72, cT. 7 yTBphyje aa ,npejcjeJHUK
Peny6Jike Mo>Ke, OIITO cacaylla MULIJbel€e peAcjeJHUKA Biage v npeacjeHuKa
HapojHe ckynimTuHe, oAay4YuTH Ja HapoaHa ckynmTHHaA 6y/Je pacnyumTeHa.” YcTaB
Peny6.nke Cprcke (cegMo u3fame), npupeaunan u ypeauian Muapar H. Cumosuh u Muiie
C. iImnuuh, Bamwa Jlyka, 2007.

9 Hako je npBo6MTHA HaMjeHa pacnyluITawa 6UJIa a ce OHO KOPUCTHU Kao CPeACTBO 3a
pjelnaBame 036U/bHUX KPH3a, TAKO LITO 61 Ce TPaXKUJ0 MULI/bekbe Hapo/a, UK Kao HAaUuH
pjellnaBama MM CIpedyaBaka HeCyrlaculia ca ap/laMeHTOoOM, yCTaHOBa pacnylITama ce U3
MIOMEHYTHX pasJjiora KOpucTUJIa caMo JiBa nyTa, 1962. u 1968. roagune. Y npeocrtaJja Tpu
cJy4aja npejicjelHUK je KOPUCTHO pacnyliTakwe NapJaMeHTa UM Ha IOYeTKy MaH/jaTay
UJbY l060Ujama,cBoje” BehuHe y HallmoHaIHOj CKYNIUTUHY, a KOja 61 oA p KaBaJjia lberoBy
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napJiaMeHTy, TpaXku oA leda Jip>kaBe 3alITUTY U OBaj joj Ty 3alITUTY Npy»Ka
pacnyimTamkeM napsaaMmeHTa. OBe mwed gpkaBe caM, JUCKPELUOHO, JOHOCH
oJIyKy 0 pacnywTawy” (JoBuuuh, 1984: 151). Hecym®bHUBO je Aa 0BaKBO
OBJIALITEH€ IPeJICjeJHUKA IPeICTaB/ba U3Y3eTHO MONHO OpY»Kje My TeM Kojer
OH MOXX€e OCTBAapUTH yTHIAj HA 6UPAYKO THUjeJsI0 U Ha Taj HAUMH IPEeOKPEHYTHU
n3bope y cBojy KopucT. TuMe je npejcjeAHUKY JaTa MOTYAHOCT Aa IUjeHU
NOJIMTUYKY CUTYaLUjy U YeKa I0BOJbHY NPUJIMKY 3a paclyllTame apJaMeHTa.
Hapasno, Moryhe je ga Ta npoujeHa 6yzae u norpeimHa. Tako je npejcje JHUK
[upak 1997. roarHe pacnycTHO CKYNIITUHY ca HaMjepoM Jia No6Hje i Ha
“360puMa, aju ce To HUje aecusio (Cumosuh, 2008: 109).

OzxpebuBame pacnyiiTama napjaaMeHTa Kao GUTHOT eJieMeHTa apJlaMeHTapHOT
CUCTeMa M MHCTPYMEHTA 3a OTKJIalbakbe Clopa u3Mehy U3BpILHe U 3aKOHO/LaBHe
BJIAaCTU MNpHUINaZa KJACHUYHO] AOKTPUHU M CXBaTawy O MjecTy U YJIO3U
pacnyuTama napJjaMeHTa y YCTaBHOM CUCTeMY, Koje je U JlaHac IpUCY THO.
MebyTum, ,locaeAmbux JelleHrja jaBuiia Cy ce U JJpyK4Hja cCXBaTakba. JeTHO
0/] HajBaXXHHUjUX je OHO KOje MexaHHW3aM pacnylTama CTaB/ba y APYyLITBEHO-
MOJIMTUYKYU KOHTEKCT U 06jallihaBa ra NpuMjeHoM T3B. QYHKI[MOHAJIHE TeopHje.
... IpucTanuue GyHKIUOHAJIUCTUUKOr IPUCTYIA pacnylITawke NapjaaMeHTa
aHaJIM3UpPajy y KOHKPETHO] APYLUITBEHO-MIOJUTUYKOj CTBAPHOCTH, IPOy4aBajy
Koje QyHKIHje je ycCTaBOTBOpAll HAMHjEeHUO pacnyLITawky U Koje Cy KOHKpeTHe
NocJ/beIvIle MPHUMjeHe OBOT MeXaHH3Ma y YCTaBHOj CTBapHOCTHU. OHU Moce6GHO
HarvlalllaBajy yJIory MOJMTUYKUX CTPaHaKa y YCTaBHOM CUCTEMY Koje CBOjUM
JljesloBambeM oipehyjy cafip>KUHY U KOHKpeTHe epeKTe YCTaBHUX UHCTUTYIH]a.
Tako, 1 ako je Moryhe roBOpyUTH 0 pacnylliTakwky NapjaMeHTa Kao CpeACTBY
3a pjelraBambe CIOpoBa, TO 6e3 CyMibe HUCY CIOPOBU U3MeDhy 3akoHoiaBHE U
M3BPILHE BJIACTU HEro U3Mehy pesieBaHTHUX MOJUTUYKUX cTpaHaka“ ([leTpos,
2015: 144).

5. Pacnymrame napjiaMeHTa y yCTaBY U YCTaBHO-
NMOJTUTUYKO]j IPAKCH y 3eM/baMa permoHa

Y nmoc/peHUX fleceTak rofjMHa, y ip»>kaBaMa peruoHa cy y4ecTaJia pacnyuramba
napJjiameHTa. Tako je y nojeJUHUM Jip>kaBaMa HacTaJIMM Ha MOAPYYjy GUBILIe
JyrocnaBuje, Taunuje Cpbuju, CioBeHuju, XpBaTckoj, Makenonujy, og 2008.
roJiMHe /10 ;JaHAC BUILe Iy Ta ]0J1a31JI0 10 pPacylITamwa napaameHTa. [loctaBiba
ce IMTame, KOju Cy pa3Jio3u OBe I10jaBe, KOjU Cy TO YCJIOBU U KOje OKOJIHOCTH
Jl0BOJiMJIe [0 pacnyliTaka apjaMeHTa, 0JHOCHO KOjH je 610 IIMJb paclyIliTamka
napsiaMeHTa? Jla v cy TO CyK06HM 3aKOHOZJaBHe U U3BpILHE BJIACTH U pjelllaBambe

MOJIUTUKY, Kao WTO je To 6uso 1981. u 1988. roaune (Jopanosuh, 1991: 203), uau pagu
pacnucuBama U36opay TPEHYTKY KaJia ocjeTu Aa uMa npeHoct (1997. roaune).
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napJiaMeHTapHe KpH3e, 0 4eMy TOBOPH TeOopHja mapJaMeHTapu3Ma, CyKobu
peJieBaHTHUX CTpaHaKa uJid HeliTo Tpehe, o ueMy he 6UTH pUjeyd y HACTABKY
paza. Hajopuje, hemo npukasaTu HOPMAaTHBHH acleKT — KAaKO Cy YCTaBU
HaBeJleHe YeTUPH JIp>KaBe Peryyjucajyd UHCTUTYT pacnyliTamka, a 3aTUM
aHaJIM3UPaATH paclylliTalbe NapjaMeHTa y N0C/be 0] elleHHjH, Y KOHKPETHO]
JIPYIITBEHO-MIOJTUTHYKOj CTBAPHOCTU U YCTABHO] IIPAKCH.

5.1. Pacnywmarse napaamenma -
JApatcasHoz 36opa -y Peny6auyu CiaoeeHuju

Y napsamenTy Peny6uinke CaoBeHuje noctoju pxkaBHu 360p ([p>kaBHO
Bujehe) u JlpkaBHU caBjeT. YcTaB Peny6.irke CiioBenujel® yTephyje nBogoMHU
cacTaB NapJiaMeHTa, U TO Kpo3 cleliupUiHy BapUjaHTy GMKaMepan3Ma, jep
MOCJAaHUYKU (MIpeACTaBHUYKHU) AOM U ,y CYIITHHHU, UMa YJIOTY U GYHKIUjY
napJsiaMeHTa. [los10%aj 1 yHKIMja Apyror oMa HUCY TaKBH Jia 610 OH MOrao
6uTH AePpUHHCAH Kao npaBu npasiaTtu ['opwu aom“ (bataBesbuh, 2002: 96).
HaunmMme, lp>kaBHM caBjeT je 3aCTYMHUIITBO HOCUJIALla COLUjaJIHUX, TIPUBPEJHUX U
JIOKaJIHUX MHTepeca U, Kao TaKaB, UMa IPETEKHO CaBjeTOJaBHO-UHULIUjaTOPCKY
yJIOTY Y MMa CYCIIeH3MBHU BeTO Ha 3akoHe /lpaBHOI 360pa KOoju je Hocual,
JeruciaTuBHe ¢pyHKuuje y CioBeHuju.'! CTora je ¥ MHCTUTYT pacnyllTarmba
YctaBoM npesBubeH camo 3a /lp>kaBHU 360D, a OHOCH Ce PeBACX0JHO Ha
ciay4ajeBe Heud6opa Byaje CioBeHHje y YcTaBoM yTBpheHUM pokoBuMa. [IpBu
cJly4aj ce OJHOCH Ha peJloBHU U360p, I1a aKo je OH Ge3ychjellaH NOCaUje TpU
MOKYIIaja 0J1a3y 10 pacnyllTawa.'? JIpyry, Aa je Bjaja u3ryousia noJpuKy
y mapJilaMeHTy, 6e3 063upa Jja Jiy je [0 IJacamka JOLJIO Ha UHULUjaTUBY
mapJiaMeHTa (IViacakme O HeloBjepery) UM Ha 3aXTjeB Biaze (rJacame o
noBjepewy)'® U J1a, HAKOH TOra, y YTBpHEHUM POKOBHMaA, HUje JOIIJIO /0
n36opa HOBOT MpeJcjeJHUKA BJIaJie UM IIOHOBHOT M3I/lacaBaiba MOBjepemha
JoTajalmmeM. [Ipema Tome, Biaga, no YcraBy CiioBeHuje, HeMa MoryhHocTH ia
pacnyctu /[lpxaBHU 360D, HUTU J|p>KaBHU 360p MMa YCTaBHU OCHOB Jla ce caM
pacnyctu. [IpeacjenHuk Peny6JiMKe, 0CUM IITO HEMA HUKaKBe BaXKHUje yJIoTe y
3aKOHO/JJaBHOM IIOCTYIKY U ¥ IpoLiecy 06JIMKOBaba ApKaBHe NOJUTHKe, HEMA
HU MOTyhHOCT pacnyuiTaka napJjaMeHTa 110 CBOjoj AUCKPELMOHO] OLljeHU Y
cJly4ajy mapJiaMeHTapHe Kpu3e HacTaJjie 360r cyko6a Baiaze u Jlp:kaBHor 360pa.

10 Ustava Republike Slovenije, Uradni list Republike Slovenije $t. 33/91, br. 42/97; 66/2000;
24/2003; 69/04; 68/06; 47/13.

11 Yunan 96 YcraBa Peny6suke CiioBeHwuje.
12 Ynau 111 cT. 4 u 5 Ycrasa.
13 Yanan 117 YcraBa.
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WMajyhu y BUAy ycTaBHY MOTYhHOCT BUIIECTPYKUX [TOKYIIaja u360pa BJaaje, y
MPOTEeKJIOM Nepuoy ofi HacTaHka C/JoBeHUje Kao caMocTaJsiHe aApaBe, 1991.
roaune,* no 2011. roguHe ¥ HUje GUJIO CaydajeBa pacnylITama NapjaaMeHTa,
fa6uon2011. o faHac, Tpu nyTa [0/1a3UJ10 [0 pacnyiuTamwa JpxxaBHor 36opa
Y HOBUX M360pa. EKOHOMCKa KpH3a Koja je 3aXBaTHJa eBPOICKe 3eMJ/be HUje
MuMouIia HU CJI0BEeHHU]y, LITO je 6MO JOJAaTHU NPUTUCAK HA KOAJTHUIIUOHY
BJazy, usabpany 2008, cacTaB/beHY 0/ BHIlEe MOJUTHYKHX CTpaHaka.l'®
Pacnasu KoasiMiuja uMaJiu cy 3a Noc/be iUy ry6b/beme nosjepema Biaay, Tj.
M3TIJlacaBalby HelloBjeperwa U HaCTaHKy NapJlaMeHTapHe Kpuse Koja je 2011.
roZvHe J0oBeJla U [0 pacnylliTama napjaMeHTa U NPBUX NpPUjeBpeMEHUX
n3bopa of camoctasHocTu CioBeHuje. Haume, y 2011. roquHu HacTynuJa je
Kpu3a Biiase y napsiaMeHTy HaKOH 0/j0Mjarba 3aKOHCKUX pUjeasiora Biazge y
obsacTu neH3uoHe pedpopMe. Biaay cy HanycTu1a /iBa 0/ YeTHUPU KOAJIULUOHA
napTHepa. OcuM Tora, Bullle 3aKOHCKUX IpujeaJiora Biaje of6uu cy u rpahanu
Ha pedepenaymy. [Ipeacjennuk CioBeHuje nmodyeTkoM jyHa 2011. usjaBsbyje
na: ,Kax 6ux uMao MOryhHOCT pacnyCcTUTH MapJiaMeHT, laHac 6UX 6HO jaKo
0J1M3y TaKBOj oJJyIu“,'® moTBphyjyhu TUMe BeJIMYUHY MOJIUTHYKE KPU3E Y
Jp>KaBY, Koja je TpajaJia Bullle Mjecend. Byayhu na ce y ycTaBHOM pOKY HUCY
ycnjesie opMUpaTH KoasuliMje CTpaHaKa Koje 61 YMHUJIe NapJaMeHTapHy
BehHHY U3 Koje 61 npou3saiiia u HoBa Biaga, y C/ioBeHUjU, IPBU YT O FbeHE
CaMOCTaJIHOCTH, JIOIIJIO je 10 pacnyliTawa Jlp>kaBHor 360pa U pacucuBama
npujeBpeMeHuX U360pa, LIITO je Npe/cjeJHUK Peny6/1uKe 610 AyKaH yYUHUTH.!

[IpujeBpeMenu u360pu oapxkaHu cy 4. 12. 2011. roguHe, a /lp>kaBHU 360p 0710Hja
npujeaJsior npejacjefHuKka Peny6iuke 3a u36op MaHAaTapa 3a cacTaB HOBe
Baage.!'® To mokasyje fa akTyeJiHU mied Ap:KaBe HEMa Ty CHAry U MOJUTHYKY

14 Y nporeksaux 20 roauHa y CJ10BeHUjU je 6UJIO cayvajeBa U3Ir/lacaBakba HelloBjepema
Bnaju, anu HYje A0J1a3UII0 [0 pacnylliTaka apJaaMeHTa U IpUjeBpeMeHUX U360pa, jep ce
Yy YCTAaBHOM POKY yCIHjeBao u3abpaTy HOBU peMujep Koju je Boguo Biaay 10 peLoBHUX
nsbopa.

15 EKOHOMCKa KpH3a aJli U CyMiba y 3aKOHUTOCT JljesIoBaba M0jeIMHUX MUHUCTApa Na U
npejcjeaHruKa Biase, yTuiase cy HeraTUBHO Ha beHY CTaGUJIHOCT.

16 http/www.jutarnji/hr.slovenija-danilot-rk.politicka-kriza-potresa-zemlju-nakon-propasti
referendum/951703/

17 Byayhwu naje mapsaMeHTapHa KpH3a TpajaJia BULIeE 0/ 10J1a TOJJMHe, MorJio 6u ce pehu
Jla 61y OBaKBUM CUTYyalljaMa GuJia , Ha MjeCTy HeKa AUCKPeLUja TpeJiCjeIHUKA penybJInKe,
Koju 6M y TaKBHMM IPUMjepruMa CBOjOM HHTepBeHLMjoM (pacnyimTameM JpxxaBHor 36opa
Y paclicUBamkeM HOBUX U360pa) HeJBOCMKCJIEHO IOMOrao JlaKiieM U 60/beM [jje/I0Baby
Jip>KaBe... JaK1LleM U 60/beM pa3pjeliaBamy criopa u3mehy BJ1ajie M napsiaMeHTa v oMoryhusa
Behu yTuLaj u3bopa Ha Ta AewmaBamwa“ Pogorelec, 2006: 240, 241.

18 Hawusb6opuMa Ha KojuMa HajBulle rj1acoBa fo6uja [losutuHa CioBeHuja (28%) uuju je
aujep 3.JaukoBuh, Te CC]J. JaH1ue, ca 26 riacoBa. [IpeacjefHuK Peny6iinKe je mpea/ioKuo
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Moh fa MoXe CTBAapHO [0 Kpaja Ja yThde Ha popMupame BJaaje, a Ja y
napJjaMeHTy UMa JJOCTa MaHEPBUCAkha U TaKTU3HPakba U3MeDhy NOJTUTUIKUX
naptuja. HauMe, HakoH o/j61jalba MaHAaTapa Kojer je npeJJioxHo ed ApKaBe,
Te joul jefHOT HepopMaJIHOT NpUjeAIora MaHAaTapa, NeT CTPpaHaKa JIeCHOT
LleHTpa NOTNHUCYje KoaJuLHUjy U KopucTehu cBOje ycTaBHO [IpaBo, Npeaaaxy J.
JaHuy 3a MaHAaTapa 3a cacTaB HOBe BJaJie. Mako je mpeacjeaHuk Peny6iuke
cMaTpao Jia He 61 Morao 6UTH MaHAaTap 360r ONTYxk0U 3a KOpynuHujy, p>kaBHU
360D, 26.jaHyapa Ha BaHpeAHOj Cje/IHUIIY, 3a Tpe/icje/lHUKaA Byiae 6upa JaHesa
Janmy a 10. ¢pebpyapa 2012. rogune, 6upa u Biaany. OncraHak npeTxogHUX
Bsiaga y CioBeHUjy, Ia TAKO U OBE, 3aBUCHO je 0J, heHUX NI0Te3a U NMOoAPLIKe
CTpaHaKa U3 KoaJiMlijje Koje je moApKaBajy U U3 Koje je Ipousallia, aju u
oJ Toray Kojoj he Mjepu cTpaHKe, IOroTOBO OMO3UI[MOHE aJIK U U3 Byajajyhe
KOaJsIHIiMje, 3aXTHjeBATH O/ip’KaBatbe 3aKOHOAaBHOT pedepeHayMa.'’ Pjememe
npo6Jiema y ogHocuMa usmehy Biage u [lp>xkaBHor 360pa, npenyusnuje usmehy
napJlaMeHTapHUX CTpaHaKa, CBe BUILe ce NpebalBaJjio Ha caMe rpahaHe y BUAY
(He)moTBphUBama ycBojeHuX 3aKkoHa?’. Jla i he [lp>kaBHM 360D MoAp>KaBaTH
WM 6JI0KMpaTH Biay, 3aBUCH 0/ cCTpaHaKa M CTpaHauyKUX UHCTPYKIMja Koje
Jlo6ujy nocsanuiyd. OAroBopU Ha MUTAKka U AusieMe QyHKIIMOHUCAaba Biasie u
HEHOT ONICTAaHKa, CTUIJIU Cy BeoMa 6p30, moyeTkoM 2013. roauHe, kaza je 360r
CyMHbe y KOpPYIIL U]y, TpaKeHa oCcTaBKa npejcjegHuka Baage. [Ipeacjesuuk
Byiaze je on610 fja mofHece 0CTaBKY, 360r Uera je BJaZajyha koaannuja nodesa
Jla ce pacnaza. Biajaje octasa 6e3 nopuike Tpyu KoaJUIIMOHE CTPAHKE YUME je
u3rybusa noApiuKy napjaMeHTapHe BehuHe, aau npejcjeHUK Biaje, u3J0xeH
jouIr U NPUTHUCKY jaBHOCTH, HUje MOJAHUO OCTABKY, Beh je HacTaBUoO Jja BOAU
MabUHCKY BAaAy. UMajyhu y Busy Aa npejcjeHUK Biiajie HUje NOAHUO OCTaBKY
y ckJyajy ca 4. 111 YcraBa, HUTH je IOCTAaBUO NMUTakbe NMoBjepewa Biaje y
Jp>kaBHOM 360Dy (HIp. BexXKyhu ra 3a 1360p HOBUX MUHHCTapa CXOAHO 4. 117
YcTaBa), napsiaMeHTapHe CTPaHKe, y CKJIaAy cayjaHoM 116 YcTaBa, mpucTynuie
Cy U3rJacaBaiby HeloBjepewa Biiagy, uctoppemMeHo npeasaxxyhu A. Bpatyiuex,
u3 [losutusHe C/0BeHU]e, 32 HOBOT MaH/JaTapa 3a cactaB Biaje, fa 6u y6p30

3.JankoBuha 3a MaH1aTapa 3a U360p HOBE BJajie, MEDYTUM, ApJIaMeHT je TO 0ZI0HO, jep je
yMjecTo HEONXOAHUX 46 10610 42 riaca.

19 3akoHogaBHU pedepengyM yTBpheH je YcraBom CioBenuje (4. 90). Jp>kaBHU 360D
je o6aBe3aH pacnucaTH 3aKOHOZABHU pedepeH/yM aKo TO 3axTHjeBa HajMamwe TpehuHa
nocJsiaHuka Jlp>kaBHor 360pa, lp>kaBHu caBjeT uiu 40.000 6upayva.

20 Y nmapsaMeHTapHUM JeMOKpaTHjaMa, rpabaHu — 6upaydu cy ap6UTpHU y pjeliaBamwy
cyko6a nsMehy BJajie U mapJiaMeHTa, aJld IpeBacXoJHO NyTeM U360pa, peJOBHUX UJIHU
npHjeBpeMeHUX, a He IyTeM pedepeHAyMa 0 HU3Y 3aKOHA OKO YHjeT yCBajala He IOCTOjU
HIMpa carJiacHoOCT, Kao LITO je TO MocTaJia npakca y CJIo0BeHUjU TPeTXOJHUX o UHa.
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6usia n3abpana HoBa Biaga.?! Jlakue, Y CiioBeHUjH, mope dparMeHTaIHje
napJiaMeHTa Koja je IpucyTHa TOKOM IjujeJsior nepuoja, og 2008. roguHe Ha
CLIeHH je pa3HOJUKOCT $popMaTHUX U HePopMaJHUX KOaJULHja, KOje ce HUCY
nokasasie ctabuaHuM. To je ©MaJio 3a MOC/beAULY U HECTAOUITHOCT BJIaia TAKO
Jla cy o kpaja 2008. roauHe g0 npBe noJsioBuHe 2013. roarHe, u3abpaHe TpU
BJIa/ie, 0/ KOjUX je/ilHAa HAKOH BaHPe/IHUX TapJiaMeHTapHUX u36opa.?? MehyTum,
HU OBa BJIaJla, u3abpaHa y mapTy 2013, Huje fodyekasa Kpaj MaHgaTa. Hauwme,
npejcjeaHuk Biaage A.BpaTyiuek, je mopaxkeHa HayHy TapCTpaHAYKUM U360pHMa
rfje je usrybusay 6op6u 3a npeacjegHuka [losutuBHe Cji0BeHUje, 360r yera
HamyuiTa Ty CTPaHKy U OCHHBA CBOjy CTPAHKY, Aajyhu NpuTOM OCTaBKY Ha
MjecTy npeacjefHuka Biaze. To je oneT n3asBaJjio KpyU3y y napJaMeHTy, IITO je
3a MOC/beAUIY UMAJIO 1a Y YCTABHUM POKOBHUMaA YOIIITe HUje 6UJI0 IpHUjeasiora
0 KaHAUJaTy 3a MaH/JaTapa HOBe BJya/Jie, 360r yeray jyHy 2014. noHoBo fj0/1a3H,
10 CUJIM YCTaBa, 10 pacnyuiTama JjpxaBHor 360pa, ay jy/1y U 10 IpHUjeBpeMHUX
nsbopa. Ha nprjeBpeMeHUM napjaMeHTapHUM U360puMa ybjeA/bUBYy nNobjeny
onHOCH HOBopopMHpaHa cTpaHKa M. llepapa koju je ©3abpaH 3a npejcjeiHUKA
Bnaze. MehyTuMm, npu Kpajy MaHAaTa U OH, 0JJHOCHO BJsiaJija nogHOCH OCTaBKY,
HaBoJehu Kao ryiaBHU pasJior HE3aI0BOJbCTBO OJJyKOM BpxXoBHOr cyza o
NOHUILITABakby pe3ysTaTa pepepeHyMa Ha KojeM cy npoiuie rogrHe CaoBeHI U
MO/ P>KaJIu FbeTOB 3aKOH 0 Tpa/iibU CTPaTeUIKe )Ke/be3HHUKe npyre. C 063upoM
Jla cy ce ybp3o TpebaJsiy oip>KaTH peJJOBHU apJiaMeHTapHU U360pH, TO HUKO,
0Jl yCTaBOM oJipeheHUX nmpejaraya, Huje MOJHUO MpUjeIIor KaHAuAaTa 3a
MaH/iaTapa 3a cacTaB Buaje, Te je, o cusu yctaBa, wed ApxaBe pacnyCcTHO
napJiaMeHT W pacnucao npujeBpeMeHe Usbope.

Haxkue, y CioBenuju je ox 2011. roguHe TpU nyTa [0JIa3UJIO0 40 pacnylITaka
napsiamenTa (2011, 2014, 2018). Ca dopmasiHONMpaBHOr acnekTa, [0
pacnyuTama je 10J1a3uio, 10 CUJIM YCTaBa, 300T Heu360pa BJIaJie Y yCTaBOM
yTBpheHUM pOKOBUMaA, lbeHe OCTaBKe, 0JJTHOCHO M3IJIacaHOI HelloBjepekha.
MebhyTum, kaJl pacnyuiTame napjaMeHTa CTaBUMO y Py LI TBEHO-IOJTUTUIKU
KOHTEKCT U KaJia carjiejlaMo CTBapHe pa3Jore U OKOJIHOCTH Koje Cy JloBeJie
Jlo Tora, MOTJIM OU pehu z1a je caMo y jeIHOM cJy4ajy, ¥ To y oHoM u3 2011,y
M3BjeCHOj MjepH 10 pacnyLiTakba JoLLI0 360T Cyko6a 3aKOHO/LaBHE U U3BPIIHE
BJIACTH, jep je mapJiaMeHT 0610 NpHje/iIoTe 3aKoHa 0 Byiagy ¥ NeH3UOHOj

21 TlosutuBHa CyoBeHHUja je CKJIONUJIA KOAJHULHjy Ca joll TPU CTPaHKe, na je [ pkaBHU
360p 27. 2. 2013. roguHe uMeHoBao A. BpaTyuiek, us [losautuBHe Cl0BeHHU]je 32 HOBOT
npeacjennuka Baaze,a20.3.2013. roguHe, n3abpaHa je U HOBA BJIa/[a, jelaHAECTA 110 peay
oz 1990. rogrHe ¥ NPBUX NapJaMeHTapHUX U360pa.

22 HoBa koasuLMOHA BJIaJia U3abpaHa HAKOH NpHjeBpeMeHux u3bopa 2012. rogune, Beh
HaKOH FOINHY JlaHa 10CTaJla je MalbUHCKa 360T Ty6/bera oA PILIKe KOaJUI{MOHUX TapTHepa
M3 pa3Jiora eKOHOMCKe KpH3e U ONTYx6e jaBHOCTH 3a KOPYNIH]jy, Aa 61 joj y6p3o 610
M3IJIaCaHO U HellOBjepeme.
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pedopmu. OcTasy caydajeBu napJaMeHTapHe KpU3e cy pe3y/aTaT (yHyTap)
MapTHjCKOT Cykoba, MepCoOHaJHUX NpobJyeMa U CyjeTa Juzepa MapTuja,
O/IHOCHO TIpeJicjeJHUKA BJIajia (mopas Ha u3bopuMa 3a leda napTHje, CyMmba
y KOPYIIH]jy, HEIPUXBaTak€ 0/[J1yKa HajBUIIUX CYICKUX UHCTAHIIU...), LITO UJie
y IPUJIOT Te3e /ia je HeonxoJaH GYHKIMOHATUCTUYKHY IPUCTY y carjie/jaBamby
HHCTUTYTAa pacnyliTamka napjaMeHTa.

5.2. Pacnywumarse napaamenma -
Xpeamckoz cabopa -y Peny6auyu Xpeamckoj

YctaB Peny6.sinke XpBaTcke u3 1990. roguHe yTBphyje f1a je Ap>kaBHa BJIACT Y
Peny6iniiu XpBaTCKOj yCTpOjeHa Ha HaveJ 1y Mo/ijeJie BJaCTH Ha 