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YBoaHa pey

[TomrToBaHU YU TAOLH,

Y3umMajyhu y 063up 3Hayaj, akTyeJIHOCT U NMPO6JIEMAaTUKY HayYHUX pajioBa
caomuTeHux Ha MehyHapoiHOj HayYHOj KOHepeHIUjH , JleloBatbe UHCTUTYIIHja
cHuCcTeMay BaHPeHUM CUTyal[djaMa: HCKyCTBa M U3a30BH" 6p0j 96/2022 Hay4HOT
yaconwuca ,360pHUK pajoBa [IpaBHor ¢akystera y Huiy” je mpeBacxojHO
nocBeheH U3oxeHUM pedpepaTrmMa yuecHuka KonpepeH1Hje, Koju cy mpeiMeTHO]
MaTepUju IPUCTYIIU/IM U aHaJIM31UPaJiy je ca aclleKTa pa3/IMYMTHUX I'paHa Ipasa.

Y dokycy cy paZioBU Koju ce 6aBe Npo6eMaTHKOM puMeHe GUCKaIHUX IpaBUIa
y EBpOINCKOj yHHjU y TaHAEMUjCKMM OKOJIHOCTUMA U KOpeJlal{ujoM KJIUMATCKUX
IIpOMeHa, BAHPEeHUX OKOJIHOCTH U OAT0BOPA CPIICKOT, XPBATCKOT U LPHOTOPCKOT
3aKOHO/|aBCTBaA. Y HACTaBKY, IpeMeT NaXKke ayTopa jecTe aHaJIu3a yTHUIdja
MaH/AeMHje Ha BUCOKO o6pa3oBame, pepopMa jaBHe ynpaBe, Kao U noTpebda
3a ycrnocTaBJ/bakbeM ONTHMaJIHE 3alITUTe NpaBa MeJULUHCKUX paJHUKA ¥
OKOJIHOCTMMA NPOy3pPOKOBAaHUM BaHpPeJHUM cTamweM y Penybaunu Cpbuju.

Jpyru cerMeHT y 360pHUKY pajioBa IpeJCTaBJ/bajy OHU NPUJIO3U KOjU Cy Ce
6aBUJIM M3a30BUMa CJ1000/1e yApy KMBakba Cy/1jay yIopeHOM 3aKOHO/IaBCTRY,
IIPaBHUM PEXUMOM eJIEKTPOHCKHUX MeJihja y JjoMaheM NpaBHOM aMOUjeHTYy U
CTBAapHONpPAaBHUM TpeTMaHOM OyAyhux cTBapu. Y HacTaBKY cy NpeJcTaB/beHU
IIPUJI03U U3 y2Ke TPrOBUHCKOIIPaBHe HAayYHe 06J1aCTH Koje Ce TUYY PacloJIOKUBUX
NpaBHUX CPeJiCTaBay C/y4ajy NoBpe/ie TpaBa KyIla U3 yropopa o MehyHapoHoj
NpoJiaju pobe ¥ NpaBHUX KM3a30Ba NOTEHIMja/IHE peryJaTUBe J1ubepaHOT
JIMYHOT cTeyvaja y joMahoj M perMoHaIHOj aKaJleMHjH U TPaKCH.

Koypenuunu MehyHapoaHe Hay4He KOHEepEHIIHje,

[Ipod. ip Mapko JlumuTtpujernh
[Ipod. ip Aubenuja Tacuh
Y Huy, neuem6ap 2022.
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Editor’s Introductory Note

Dear Readers,

Bearing in mind the significance of issues covered in the scientific papers pre-
sented at the International Scientific Conference “Systemic Action in Emergency
Situations: Experiences and Challenges”, held at the Law Faculty in Nis in April
2022, this issue of the scientific journal Collection of Papers of the Law Faculty,
University of Ni§ (96/2022) primarily includes the papers submitted by the
Conference participants, who analyzed the subject matter from the perspective
of different branches of law.

The rubric In Focus comprises two scientific papers dealing with the application
of fiscal rules in the European Union in the circumstances of the COVID-19 pan-
demic, and the correlation between climate change, emergency situations and
normative responses in Serbia, Croatia and Montenegro. In the subsequent pa-
pers, the authors focus on the analysis of the impact of the COVID-19 pandemic
on higher education in Croatia, the public administration reform in Serbia, and
the need for optimal protection of the rights of medical professionals in the state
of emergency circumstances in Serbia.

The second part of this issue of the LF scientific journal comprises scientific ar-
ticles addressing the challenges underlying the freedom of association of judges
in comparative legislation, the legal regime of electronic media in the Serbian
legal system, and the legal treatment of future things as objects of real rights in
Macedonian property law. Covering the field of commercial law, the two sub-
sequent articles focus on the legal remedies in case of violation of the buyer’s
rights arising from the contract on international sale of goods, and the challeng-
es that may be encountered in domestic and regional theory and practice in the
regulation of the liberal concept of personal bankruptcy.

Co-editors of the Conference Collection of Papers,
Prof. dr Marko Dimitrijevi¢

Prof. dr Andelija Tasi¢

Nis, December 2022
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IIPUMEHA ®PUHCKAJ/IHUX IIPABH/IA EBPOIICKE YHHUJE
Y YC/IOBUMA KPH3E H3A3BAHE ITAH/JEMHJOM™

Ancmpakm: QuckaaHa npasuaa y Eeponckoj yHuju (EY) yeedena cy
NPUMAPHUM U CeKyHOApHUM 3aKOHOOA8CmMaoM U UMAjy 3a Yus/b 0d 04ysajy
duckaaHy ducyunauHy dpaxcasa yaaHuya. [landemujcka Kkpu3sa, u3aseama
supycom KOBH/] 19, cHasicHo je no2odu.ia 30pascmeeHu ceKmop u npuspedy
dpacasa uaanuya EY. [Ipessnadasarse nocsaeduya kpuse nodpasymesaJo je
npumMeHy Mepa Koje cy HyicHO 800uJie Hapywasarby puckaiHe pagHomedice
(nojasa depuyuma u noseharse 3adyszceHocmu) U NpeKopauery epaHuya
nocmassbeHux guckagaHumM npasuaumd. Pad je noceeheH npumeHu
¢uckaaHux npasusaa Esponcke yHuje y ycaosuma nopemehaja usazeavux
KOBH/] 19 nandemujom, kada, npeu nym 00 ruxo802 ysohersa, do1a3u
do akmusuparba onwme Kaay3yse o odcmynarsy. Y nocsaedrbem desay
pada pazmampajy ce cheyuguuHocmu hpoyeca deakmusuparea KAay3yae
0 odcmynarby 00 hpumeHe PUCKAAHUX NpA8UId U YKaA3yje HA nompeo6y
npusazohasarea guckaaHux oksupa EY nocmkosud ycaosuma.

KyuHe peyu: nandemuja, ekoHoMcka Kpu3a, puckaaHa npasua, [lakm
0 cma6uHocmu u pacmy.

" golub@prafak.ni.ac.rs

" Paj je pe3yJsiTaT CTpaXkMBama Ha MpojekTy ,,0AT0BOPHOCT y MPaBHOM U Py LITBEHOM
KOHTEKCTY", Koju ¢uHaHcupa [lpaBHU dakysnTeT YHUBep3uTeTa y Huiy, y nepuoay
2021-2025. roguHe.
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1.¥YBog,

®opmupamwme EBporcke ekoHoMcke U MoHeTapHe yHuje (EMY) oa camor
noyeTKa MNpaTHJIO je HacTojakbe JpKaBa YjaHULA Aa pa3Bujy ojrosapajyhe
MHCTPYMEHTEe KojuMa 6U ce ocurypaJja KoopAuHanvja ¢puckasiHe NOJUTHKE
JAp»aBa 4jaHuLa. Pellewe je npoHaheHo y MHKOpHopupawky PUCKATHUX
npaBuUJia y UHCTUTYLUOHAJHU MexaHusaM EMY, ogHocHo peduHUCcamy
HYMepUYKHUX OFpaHHUYeha y KpeTamwy OyLIeTCKOT JlepULMTa U jaBHOT AyTra, Kao
rJIaBHUX QUCKAJHUX MHJUKATOpa. Yiora puckasHux npasuia y EMY Tokom
BpeMeHa je eBoJIyHpaJia oJi UHCTPYMEHTa Koju je Y QYHKLUjU UCIyHhaBamba
KpUTepujyMa KOHBepreH1yje 10 MHCTPyMeHTa KOju NIpUMapHO MMa 3a LiiJ/b
odyBame QUCKaJHe AUCLUIIJIMHE ApXKaBa 4iaHuna. CyoyeHe ca 036M/bHOM
€KOHOMCKOM KpHU30M, U3a3BaHOM [IaHJEeMHjoM, UHCTUTYLUje EBponicke yHUje
MapTa 2020. roguHe NPpBY NYT CY aKTUBHPAJIe ONIUTY KJIay3yJy O O4CTyNaby
oJ, nprMeHe UCKaJTHUX OrpaHuuYea yTBpheHux [1akToM 0 cTabUJIHOCTH
U pacTty (T3B. u3J1a3Ha kJay3yJsa). Kiay3ysa je yBegeHa kao aeo pedpopme
¢duckanHux npaBusa 2011. roguHe (maket wecT Mepa) u oMmoryhaBa ip>kaBaMa
yjJaHuLaMa fa, 360r 036M/bHUX €KOHOMCKMX nopemehaja, mpuBpeMeHO
OJICTYyIIe 0 IOCTaB/beHUX PUCKAJHUX OTpaHHUY€eha. AKTUBUPAkbeM KJay3yJie,
JAp’KaBaMa 4JIaHMIlaMa OCTaBJ/bEH je MaHeBapPCKU NMPOCTOP 3a Ipejy3UuMambe
eKCIlaH3UBHUX Mepa puckaiHe NOJUTHKe, KOjuMa ce ybJakaBajy nocjaeguna
KpH3e, a/Ii U HeTaTUBHO YTUYe Ha OYIeTCKy paBHOTeXY. MaJja KOHIIJUIMpaHa
Kao MPUBPEMEHO O/icCTyame QUCKaJIHUX UHUKATOpa 0/ 3a/1aTUX BPEJHOCTH,
y MpaKCH je AOIIJIO 0 eKCTeH3MBHe IPUMEHe OILITe KJjay3yJe, IITo je de
facto noBeJsio 0 cycneH3uje ¢uckasHUX npasusa EY. Ha To je yTunamno u
onpejsesberbe EBponcke komucuje u CaBeta EY fa, 360r 036U/bHOCTH KpHU3e
Y HEM3BECHOCTH y IOrJIe/ly OIOpaBKa, O yCTaHy OJi NOKpeTamwa MOoCTyIKa
NPOTUB ipKaBa 4JaHHULa ca NIPeKOMePHUM OyJeTCKUM JepUuLiuTOM. IcKyCcTBO
canpuMeHoM UCKaJTHUX IpaBUJIa TOKOM TaH/ieMUjcKe Kpru3e HaMehe noTpeby
pesedrHUCakba MHCTUTYLIMOHAJTHUX OKBUPA QUCKAJJIHOT ynpaB/bama y EY,
koje he ocurypaTu uBpiuhy Be3y usmehy HyMepUuKHX OrpaHUY€eHha U LIU/beBa
duckKasHe NOJUTHKE, aJlU U OBOJBHO IPOCTOPA U pecypca 3a UHTEPBEHLIUjY
y yCJIOBMMa HENOBOJbHUX EKOHOMCKUX KpeTama.

2. EBosiynuja ysiore pucka/iHUX npaBuJa y EBponckoj yHuju

CtBapamwe EBporcke MoHeTapHe YHHUje NpeJACTaBJ/ba, CBAKaKoO, jeJlaH Of
HajBehnx M3a30Bay eBpPONCKOM HHTETpaIjMoHOM npouecy. 06,1acT MOHETapHOT
peryJincama, Koja ce TpaAUIMOHAJTHO 10KHUBJ/baBa Kao je/laH 0/ IpeporaTruea
CyBepeHHX Hal[MOHAJIHUX JIp>KaBa, MPEHOCH Ce Ha HaJIHAI[MOHAJIHU HUBO,
a ip>KaBe 4YJIaHUIle ce MPAKTUYHO JINIIABAjy je/JHOT 0] IJIAaBHUX 0CJIOHAIa
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eKOHOMCKe noJIuTHKe. OHO 1ITO cTBapamke EMY yuHu cienqududHUM TO je Aa
MOHETapHY UHTETpal1jy HUje HICTOBPEMEHO NpaTuia U GHCKaJIHA UHTerpanuja,
360r HECIPEMHOCTH Jp’KaBa 4YJaHHUIA [ja, CA MOHETAapHOM Ha/JijiexxHoulhy,
NpeHecy U Ha/IJIEXKHOCT 3a Boherbe ¢puckasiHe nosutuke.! JlogaTHy Teumkohy
NpeACTaB/baJjo je U TO IITO Cy Y MpoLeC MOHETAPHOT yjeAumema Gue
YKJbyUYeHe Jip>KaBe Koje HUCY UYMHUJIe ONTUMAJIHY BaJyTHY 30HY — Ap)KaBe
yKJbyUeHe y IpolLieCc MOHeTApHe HHTerpaluje kapakTepucaJa je HeyckJaaheHocT
NPUBPESHUX CTPYKTYpPa, pa3jiuKe y NorjeAy CTelleHa pa3BUjeHOCTH, Kao U
3HavajHe pas3JiMKe y NMPaBHOM CHUCTEMY M NOJUTHYKO] KYJTYpH). Y Tako
KOHIIUIIMUPAHOM MOJEeJIy MOHETAPHOT yVjelubemna, 01 GUCKAJIHUX MPaBUJIa
Cce 0O4YeKMBaJIO A NOACTaKHy NpolLiec HOMUHAJIHE U peaJiHe KOHBepreHuuje
JAp>kaBa ysaHuLa. tbuxoBa npuMapHa yJora cBoJiuJa ce Ha UCKJ/by4YHlBamba
M3 Ipolieca MOHeTapHe MHTerpauuje 3eMasba Koje HUCY y CTamwy Jla UCIIyHe
KpUuTepujyMme KoHBepreHiiyje.? Y EBporckoj yHUjU dUCKaIHA [TpaBuUJa Cy
JebuHMCcaHa NMpPUMapHUM 3aKOHOJABCTBOM (cmopasyMoM U3 MacTpuxTa
1992)3, v oHa no/ipa3yMeBajy mepMaHeHTHa OrpaHUYeba GUCKAJIHE OJTUTUKE
NOCTaBJ/bakbeM FpaHuUla y IOIVIeAY KpeTakba GucKaJHUX HHAUKaTopa. Onpenbe
0 KpUTepHUjyMHMa KOHBepreHnyje fepruHrUcaHe Cy HeKaJallhbUM 4JlaHOBUMa
121, T. 1,122, 1. 2 1 123, T. 5 Tajga Baxkeher YroBopa o EBpoIickoj 3aje fHUIU
(cama unan 126 u 4. 140 YroBopa o pyHKIIMOHKUCaky EBponcke yHHje), Kao U
[IpoTokosioMm 6p. 12 u 13. [lopej 3axTeBa y norJjie/ly BACUHE KAMAaTHE CTOIIE U
CTabUJIHOCTHU IeBU3HOT Kypca ApxkKaBe, unanule EY 3a npujem y EMY cy mopasie
Jla ucnyHe puckasHe KpUTEPUjyMe, U TO OrpaHUYEeHe BUCHHE OYLIeTCKOT

1 ®uckanHaNoJMTHKA OCTaJjajey HaAJJJeXKHOCTH ApKaBa YIaHHULa. Y CKJIaJy ca IPUHLIUIIOM
CYNCUJHjapHOCTH - 4JI. 5 YroBopa o EBporickoj yHUjuU ,y 06/1acTUMa Koje He Cafjajy y tbeHy
HCKJbYUMBY Ha/IJIE3KHOCT, YHHja UHTEpBEHUIIe CaMo, U y MepH, y KOjoj Ii/beBU pa3MaTpaHe
aKuuje He 61 MOIJIM GMTH OCTBApEeHU Ha 33/10B0JbaBajyiu HAuUMH Of CTpaHe ip)KaBa YJIaHHUIa,
KaKo Ha LleHTPaJIHOM, TaKO M Ha perMoHaJIHOM U JIOKaJIHOM HUOBY, Beh ce, umajyhu y Busy
BeJIMYMHY UJIM yYUHAK pa3MaTpaHe aKljyje, OHU MOT'y 60/be OCTBAPUTH Ha HUBOY YHHUje"

2 KonauyaH KOpak Ka CTBapamwy MOHeTapHe yHUje Ha Ta1y EBpone npeayserT je maja 1998.
roauHe, kaza je CaBet EY ogsyuuro fa je jeganaect 3emasba EBponcke yHuje (Hemauka,
®pannycka, Utanwuja, lllnanuja, Xonanauja, bearwuja, Jiykcembypr, [loptyras, ®uHcka,
AycTtpuja u Upcka) MciyHUJIO HEONIXO/{HE YCJI0BE 3a YCBajalbe jeJUHCTBEHE BalyTe M0YeB
oz 1. janyapa 1999. roguHe. Jej1Ha 3eMJba KOja HUje HA IOYETKY UCIIYHUJIA KPUTEPHUjyMe
yTBpheHe YroBopom 6uia je 'puka. OHa uX je HAKHAAHO UCIYHHUJA, TAKO Aa ce of 1.
janyapa 2001. rosvHe NIpUKJ/bYyUYyje eBpO 30HU, YUMe ce 6poj yinanuna EMY ysehaBa Ha 12,
aneHTpaJsiHa 6aHKa ['puke nmocTaje neo EMY.

3 duckasHaorpaHuyema JjepunucaHa Cnopadymom us Mactpuxrta 1992. roguHe npeyseTta
cy Jlucabouckum yrosopom 2007. ronuHe, koju nopes Yroeopa o EY o6yxBaTa u YroBop o
dyHkunoHucamwy EY. Baxeha ¢uckanna npaBusia JeduHncaHa cy 4jaaHoM 126 Yrosopa o
dynknuonucamwy EBponcke yHuje v [IpoTokosiom 6p. 12 0 MOCTYNKY y cJIy4ajy IpeKOMepHOT
fedbunura.
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Jeduuura ca pepepeHTHOM BpegHouthy oz 3% 6pyTo foMaher npousBoja -
B/, onHocHO BucHuHe jaBHOT Ayra (He Bulie og 60% B/II).

HakoH cTBapawa EBporncke MoHeTapHe yHUje yjaora pUCcKaJHUX MpaBUJIa
ce Mewa. Harslacak ce ctaB/ba Ha oyyBamwe QUCKaJIHe AUCLHUIINHE ApKaBa
YJIaHULA, a Y U/bY ClIpedyaBakba eBeHTYyaJHOT NpeJiiBamba QUCKaJHe KpU3e.
[lpumeHa ¢uckasHUx npaBuia y EY KoHKpeTH3OBaHaA je CeKyHAapHUM
3aKOHO/[aBCTBOM U TO [lakTOM 0 cTa6U/IHOCTH U pacTy u3 1997. roaune.* OcHOBY
OBOT CUCTeMa IIpe/icTaB/ba MyJITUIATepaIHU HaA30p Koju cripoBoau CaBeT EY
Ha OCHOBY M3BelITaja EBponcke KOMHUCHje, KaO U IPUMEHAa IPEeBEHTUBHUX U
KOPEeKTHUBHHUX Mepa IlpeMa Ap>KaBaMa 4JaHuLlaMa IPOTUB KOjUX je IOKPEHY T
oCTynak 360r nocrojawa npekoMepHux gepunura. C 063MpoM Ha TO Aa
MHCTUTYLMOHAJIHA CTpyKTypa EMY ykiby4yje HaJjHaLlMOHA/IHY MOHETApHY
MOJIMTUKY U JlelleHTpaJu30BaHy (PUCKaJHYy NOJUTHUKY, YUTAB KOHLENT
duckaJHUX IpaBUJia 3aCHOBAH je Ha M/leju MHTepHa/IM30Bakbha aCHMEeTPUUYHUX
nopemehaja 1 BbUX0OBOT eJIMMUHHUCAakba MepaMa HallMOHAJHUX QUCKAJTHUX
noJuTHKa. MehyTuM, ycBojeHa MHCTUTYILIMOHAJIHA pellleha HACY UCKJbYyduJia
MoryhHOCT npeJiiBaka HeraTUBHUX e eKaTa, Beh ce mokasaJio TOKOM IV106aJiHe
duHaHcHjcke kpuse 2007. roguHe Aa je BLUXOBO NpesnBakbe Moryhe, u To
Kpo3 fBa kaHaJa. [IpBo, puckasHa HeJUCLUIJIMHA je/lHe p>KaBe YJIaHUIle,
360r UHTerpucaHOCTH QUHAHCHUjCKOT TP>KUIITA, MOTJIA je JIAKO Jla ce peJivje
Ha QUHAHCHUjCKU CEKTOpP APYTIHUX JpKaBa 4JaHUIA, C 063MPOM Ha TO Ja je
drHaHcHUpamwe AedulLUTa Npe3ajy>KeHe Ap)KaBe YJaHHULle Ha PUHAHCHjCKOM
TPXKUIITY YTULAJIO U HA pacT KAMaTHUX CTOMNa 3a YUTAaBy eBpO30HY. /lpyra
NOTeHIlMjaHa OMACHOCT O6UJIa je jJa HUBO 3a/y>Keka Jp>KaBa 4JaHuLa npebhe
rpaHHUIly HAaKOH 4Yera Jip>kaBa BHUllle HUje y MOTYRHOCTH Jja ypeJJHO CepBUCHUpa
cBoje o6aBe3e. [Iporyanewme 6aHKpOTA pe3ajykeHe yiaHuie EMY nosesio 6u
J10 IOMUHO edeKTa, 6yayhu fa Kynuu o6Be3HULa U3 JpYyTUX 3eMaJba YJlaHuLa
nocTtajy Takohe yrpoxkeHu. OnacHocT of, edekTa npesnBama QUCKaIHe
KpH3e Ap)KaBe WJM Jip>KaBa 4/JaHula nosehasa 61 npuTrcak fa ce npobJeM
npeKoMepHe 3a/ly>KeHOCTH pelllaBa TaKo LITO he ocTasle Ap>KaBe Ipey3eTH Ha
cebe TepeT oTnJaTe AyrosBa UJM Tako ITO he neHTpasHa 6aHKa 0J00pPUTH
MOHeTH3alujy fyrosa. [locTojame HeraTUBHUX eKCTepPHUX epekaTa pasJior je
wTo Yroeop o pyHknuonucawy EY (YOEY),® nopej drckasHUX OrpaHHYeha,
npejBuba M 3alITUTHe KJay3yJ/e Koje Tpeba Ja eJUMHUHUILY MOryhHOCT
BbUXOBOT NpeJiMBamka. Y TOM CMHUCJY, 3a O4yBakbe pucKaJlHe JUCLUIIINHE

4 TlakT 0 CTaGUJIHOCTH U pacTy obyxBaTa: Ypeaoy CaBera (E3) 6p. 1466/97 0o1,7.7.1997. 0
jayamwy Ha/i30pa cTama 6ylieTa M Hai30pa M KOOpAUHAIMje eKOHOMCKUX MOJIUTHKA U Ypezbe
Cagera (E3) 6p. 1467/97 on 7. 7. 1997. 0 yOp3amy U Nojallilbelkhy CIPOBOhemha NOCTyNKa y
cJIy4ajy IpeKoMepHOT AedUIuTa.

5 Consolidated versions of the Treaty on European Union and the Treaty on the Functioning
of the European Union, O] of the European union, C 202/01, Volume 59, 2016.
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npenBubeHu cy ciaefehu MexaHu3MHU: Hajupe, yiaHoMm 120 YOEY 3a apkase
YJlaHUIe npesBrheHa je 06aBe3a KOOpAMHAIHje EKOHOMCKE ITOJTUTHKE, 3aTUM
ce wi1. 123 yBoau 3abpaHa ¢uHaHCUpawa JedUlMTa KpeauTuma EBporncke
LeHTpaJiHe OaHKe, 0ZJHOCHO 3abpaHa pey3uMama MHCTpyMeHaTa Jjyra Jp»aBa
YyJIaHMLA, OAHOCHO MHCTUTYLHja EY, yk/byuyjyhu u 3abpany nosjamheHor
npuctyna GUHAHCUjCKUM UHCTUTYIUjaMa npeaBubheHy 4. 124 Yrosopa. U,
Haj3a/j, yiaaHoM 125 YOEY ucksbydeHa je MOryhHOCT a YHHja oAroBapa Ui
npeysuMa obaBese Ap>KaBHUX OpraHa U JpyTryUX opraHu3aliyja uiu jaBHUX
npeay3eha Heke Ap)kaBe yJaHUIEe, KAa0 U MOTYhHOCT @ Jp>kaBa 4JaHHUIA
oArosapa 3a o6aBe3e LeHTpPaJHUX aJMUHUCTpalKja, JPYyTUX OpraHa, ujiau
jaBHux npefy3eha Heke pyre fpKaBe unaHule. [I[puHLUD Aa je cBaKa Ap:KaBa
YJIaHWIIA O/ITOBOPHA 3a CBOje jaBHe pUHAHCHje Tpe/CTaB/ba [JIABHY YIIOPULIHY
Ta4yKy MOCTaBJ/beHOT cucTeMa ¢uckaiHe ogroBopHocTH (Louis, 2010: 978).
Hutu YHuja HUTH pKaBe 4aHUIE He MOT'Y OMUTH OATOBOpHe 32 06aBe3e Apyre
Jp>aBe 4jaHule. Ha Taj Ha4MH, yHOLIemeM OBe KJlay3yJie y OCHUBa4YKe aKTe
YHuje, yno3opaBajy ce pUHAHCHjCKa TPXKUILTA /1A je CBaKa AprKaBa YIaHULA
IpenyliTeHa caMa ce6y KaJia Cy y IUTawy beHe jaBHe GMHAHCHje U Jla HeMa
UMIUIMIIMTHUX FrapaHilyja of cTpaHe 3ajeiHUIE UJIH p)KaBa YiaHua (Smits,
1997: 77-78). [Ipema ToMe, AipKaBa Moxe Aa GUHAHCUPA 1ePUITUT EMUTOBAKHEM
06Be3HUIAa Ha QUHAHCHjCKOM TPXKHULITY, aJIU TpeMa yCJI0BHMa KOju 04roBapajy
HEHOj KPeIUTHO] CIOCOOHOCTH. YKOJIMKO Ce Ha TPXKUIUITY I10jaBU Ap>KaBa
Cca HUCKOM KpeJAUTHOM CHOCOGHOuIhy, Tj. Koja ce moHama GUHAHCHUjCKHU
HeOo/ITOBOPHO, TO he pe3ysTupaTy BehoM npeMujom 3a pU3HUK.

K/by4HH 13a30B 32 OBAKO MOCTAaBJ/bEHU CUCTEM (pHCKaJIHE OJIFTOBOPHOCTH je
beroBa Jlocjie/lHa NpuMeHa. YKOJMKO OHa U30cTaHe, GUCKaIHA NIpPaBuUJa,
aJiu ¥ npeABUbheHe 3alITUTHE KJjay3yJe MoKa3yjy ce HeeQUKAaCHUM, YUMeE
ce ypylliaBa HbUXOB KpeAUOUJIUTET. YIPABO TO je U pa3Jior YeCTUX IpoMeHa
[lakTa o cTabusHOCTH U pacTy. CBaKaKo Haj3aHavYajHUja MpOMeHa peaJl30BaHa
je kao oxroBop Ha ryuobasHy ¢uHaHcUjcky kpudy 2007-2008. ropune
yCBajakeM T3B. lTaKeTa ,lecT Mepa“’® YcBojeH 2011. roguHe, makeT ,IIeCT

6 IlakeT mecT Mepa obyxBaTa jeaHy JupekTuBy u net ypen6u u to: Council Directive
2011/85 of 8 november 2011 on requirements for budgetary fremeworks of the Member State;
Regulation (EU) No 1173/2011 of the European Parliament and of the Council of 16 November
2011 on the effective enforcement of budgetary surveillance in the euro area; Regulation
(EU) No.1174/2011 of the European Praliament and of the Council of 16 November 2011 on
establishing enformcement measures to correct excessive macroeconomic imbalances in the
euro area; Regulation (EU) No 1175/2011 of the European Parliament and of the Council of
16 November 2011 amending Council Regulation (EC) No 1466/97 on the strengthening of
the surveillance of budgetary positions and the surveillance and coordination of ecnomic
policies; Regulation (EU) No 1176/2011 of European Parliament and of the Council of 16
November 20111 on the prevention and correction of macroeconomic imbalances; Council
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Mepa“ UMao je 3a LIUJb jayakbe Mpole/ype 3a cMameme AedUliTa U peliaBamma
MaKpOEeKOHOMCKUX HepaBHOTeXa. Pedopma [lakTa 0 cTabUIHOCTH U pacTy 6uIa
je noap>kaHa MehyapxaBHUM QUCKAIHUM CIIOPAa3yMOM IO/, HA3UBOM ,,YTOBOP
0 CTabUJIHOCTH, KOOPAWHALUjU U yIIpaB/bakby Y EKOHOMCKOj U MOHETApPHO]
YHHUjU" 1 MepaMa ycBojenuM 2013. (makeT , ABe Mepe“’) Koju o6aBe3yje AprKaBe
YJIAHUI[e eBPO30HE Zia IpeJJIor 6ylieTa ycaraace ca 3aje JHUUKUM CTaHZapuMa
yTBpheHuM oJ ctpaHe Komucuje u CaBeta (JumutpujeBuh, 2014: 801). Uzeja
je 6uJsIa a ce OTKJIOHE HEJIOCTALM MAaHUPECTOBAHU TOKOM pUHAHCUjCKE U
JY>KHUYKe KpUu3e, IIpe cBera usberHe KpyTOCT IpaBUJja U OCUTYpa HbHUXOBA
bIeKCUGUITHOCT, 1ojaya 6yIIeTCKU HaJ30P, TOCe6HO /1a Ce OCUTypa IMPOCTOP
3a cnpoBohewe CTPYKTYpHUX pedpopMU YBoheHmeM CpeillbOPOUHUX OYIETCKUX
[U/beBa U yBOhemeM o6aBese JpkaBa YiaHUIA a GrUCcKaIHA IPaBUJIa YBEeAY
y HallMOHaJ/IHe pUCKaJHe OKBUDE.

3.lanaeMuja u npuMeHa QUCKaJIHUX PpaBUJIa

CacTaBHU jAeo PUCKAJHUX NpaBUJaA Cy U ONUITE KJay3yJe O OJCTYyIamy,
0/I0CHO U3JIa3He KJlay3yJie Koje 03B0/baBajy HOCHOLMMa eKOHOMCKe NOJINTHKE
CyO4YeHUM ca 036M/bHUM €KOHOMCKHUM H3a30BUMa /la IpUBPEMEHO IpeKopaye
HYMEpPUYKH oJipeheHe rpaHulie y MorJjeLy BUCUHe OylieTcKor gedunura,
OJIHOCHO BHCHHe jaBHoT ayra (Bandaogo, 2020: 3). tbuxoBa ocHOBHA yJora je
Jla KpyTOoCT GUCKAJHUX IPaBuJia y6Jiaxe U CTBOPe NpocTop 32 GJIeKCUOUIHU]U
OpUCTYyN. Y MNPOTHUBHOM, HUHCUCTHUpAkE Ha MOIITOBaKY (QUCKATHUX
NpaBuJa y yCJI0OBMMa HEMOBO/bHUX EKOHOMCKHX KpeTawa 61 MOrJIo, yMECTO
CTabGUIM3aLMOHO, e/J0BaTU NPOLUKJINYHO. To 3HaUu Jja 6U Mepe ycMepeHe
Ha CMakbeme jaBHe IOTPOLIE U CTelleHa 331y KEeHOCTH, a Y IUJbY NOIITOBakkha
OrpaHUYera HAMEeTHYTUX GUCKAJIHUM IPaBUIMMA, V IEPUOAUMa KpH3e UMaJie
HeraTuBaH edeKaT Ha eKOHOMCKe eppopMaHce, Ipe CBera CTOMY 3al0CJeHOCTH
Y npuBpefHU pacT. CyoyeHe ca TaKBUM IocjefuliaMa ApKaBe 6U, Ipe Ujau
KacHHUje, oflycTaJjle oJf NIpuMeHe GUCKaJHUX OTpaHUYeha U ONpefiesine ce 3a
eKClaH3UBHY QUCKaNHY NOJUTHUKY, a KpeAU6UauTeT GUCKAJTHUX NpaBUJIa 61
6uo ypyueH. /la 6y ce TO CIPeYUJIO U yjeJHO OTBOPUO IPOCTOP 32 AaHTULMKJIUIHO

Regulation (EU) No 1177/2011 of 8 November 2011 amending Regulation (EC) No 1467/97
on speeding up and clarifying the implementation of excessive deficit procedure.

7 OBajnakert geduHucaH je ABeMa ypesabama: Regulation (EU) No 473/2013 on the European
Parliament and of the Council of 21 May 2013 on common provisions for monitoring and
assessing draft budgetary plans and ensuring the correction of excessive deficit of the
Member States in the Euro Area u Regulation (EU) 472/2013 of European Parliament and
of the Council of 21 May 2013 on the strengthening of economic and budgetary surveillance
of Member States in the Eruo Area experiencing or threatened with serious difficulties with
respect to their financial stability.
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JlesioBame QUCKaJHe MOJUTUKe, GUCKaJHA NpaBUJia, NOpeJ HYMepUUKUX
orpaHUYema, caZpke U U3jasHy kjay3dyay. OHe omoryhaBajy cy6jekTuMa
€KOHOMCKeE MOJIMTHKE /13 ¥ U3Y3eTHUM U HellpeJABUD)EHUM yCJI0BUMA OJCTYIIe
oz GHCKaJHUX OTPaHUYEha, [IPU UeMY Ce VHAINIPe/| 3Ha /1a Ta OACTYIakba HUCY
TpajHa Beh NpHBpeMeHOr KapakTepa, LITO o6aBe3yje BJIay Aa HAKOH KpH3e
NpUIpeMH o[ roBapajyhu njaH noBpaTka Ha Iy T ¢HUCKaJHe CTAGUITHOCTH.

[IakT 0 CTaGUJIHOCTH U PACTy AOIYHbEH je ONIUTOM KJIay3yJOM O OACTYNamy
pedopmom u3 2011. roguHe, npeMa Kojoj mpuMeHa GUCKAJHUX KPUTEPHUjyMa
MOXe OUTH CyClleHJ0BaHa y CJydYajeBUMa 036MJ/bHOI €KOHOMCKOTI naja y
eBpo30HU uJd EY y nennHy, noJ ycja0BOM Jja ce THUMe He YrpokaBa gpuckasHa
OZPKUBOCT Ha cpe/iiby pok. OmiuTa KJjaysyJ/ia oMoryhaBa o cTyname KaKko 0/
IpUMeHe NPeBEeHTHUBHUX Mepa, TaKO U 0J] KOPeKTUBHUX Mepa npeaBUuheHux
ozrosapajyhum ypenbama. ¥ ckjazy ca 4jaaHoM 5, cT. 1 1 yjaaHoMm 9, cT. 1
Ypenbe 1466/97 (npuMeHa NpeBEeHTUBHUX Mepa), peJBubheHa je MoryhHoOCT
Jla ce,y cayyajy HeyobuvajeHor gorahaja u3BaH KOHTPOJIE JOTUYHE JpXKaBe
YJIaHUIlE Koje uMajy BehH yTuIdj Ha PUHAHCHUJCKO CTame ApXKaBe WU Y
nepyuoJiMMa 036MJ/bHOT IPUBPEJHOTL Na/a Ha eBPONOAPYYjYy UJIHN Y YHUJU Y
LeJIMHU", [pKaBaMa YJaHULaMa MOe JJONYCTUTH MPUBPEMEHO O/ CTyIakbe
o/, mpuJarohaBamwa cpeJHbOpOUHOM OYIIeTCKOM LiMJbY, IO/, yCJIOBOM Jia Cce
TAaKBHUM MOCTYNakeM He yrpoXkaBa ¢uckasiHa oApKUBOCT.2 OBOM KJ1ay3yJioM,
Takohe, yBoAu ce MOTYRHOCT OACTyNamwa U 0J, JOHETUX KOPEKTUBHUX Mepa.
HaumMe, y norsiely KOpeKTUBHUX NOCTYyIaKa YJaHOM 3, CT. 5 U YJIaHOM 5, CT. 2
Ypenbe 1467/97 npenBubeHo je fa y cay4ajy 036U/bHE EKOHOMCKE KpHU3e Ha
eBponoAipyyjy uauy Yuuju y uenavsau, CaBet EY Moxce I0HeTH 0JJ1YKY, Ha OCHOBY
npenopyke Komucuje, o oactynamwy oz yTBpheHe puckaHe NyTame, 0JJHOCHO
JloroBOpeHor GUCKaJHOT TpUJjarohaBama, a Koje je yCBOjeHO Ha OCHOBY 4JI. 126,
cT. 7 YOEY. Ha npenopyky Komucuje, CaBeT MOXe JOHETH OAJTYKY KOjOM Ce Mema
yTBpbheHa npenopyka. Yaumajyhu y 063up pesieBaHTHe UYMHUOLIE HaBeJleHe y
4JI. 2, CT. 3 oBe Ypenbe, peBUIUPAHOM NIPENOPYKOM MOXKe ce MPOAYKUTU POK
3a OTKJIakake NpeKoMepHor AedULUTa, U TO, 10 IPABUIY, 32 jeJHY TOAUHY.
CaBeT nIpoluemyje N0CTOjalkbe HEOUeKMBaHUX EKOHOMCKUX KpeTama (penecuja)
ca 3Ha4YajHUM HENOBOJbHUM IOCJe/iMIlaMa 1o jaBHe GUHAHCHU]e, y CKJIaJy ca
IpOrHO3aMa 0 eKOHOMCKUX KpeTamwHMa AaTuM y npenopynu. Kao ny cay4dajy
KOpPEKTHBHUX Mepa, aKTUBHpake U3Ja3He KJay3y/e Moryhe je y3 ycjoB fa
ce MIPUMEHOM U3MekbeHe NpenopykKe He yrpoxaBa cpeJmkbopodyHa GUCKaIHa
04 p>UBOCT. ONIITOM KJIay3yJIOM O OJCTyNamy He CYCIeHAYjy Ce MOCTYILH Y

8 Yua.5,ct. 1 Regulation (EU) No 1175/2011 of the European Parliament and of the Council
of 16 November 2011 amending Council Regulation (EC) No 1466/97 on the strengthening
ofthe surveillance of budgetary positions and the surveillance and coordination of ecnomic
policies,
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okBupy [lakTa o cTabusHOCTHU U pacTy. HanpoTus, uzeja je na ce Komucuju u
CaBeTy oMoryhu fna npeay3umajy noTpe6GHe Mepe 3a ycKaahuBamwe NOJTUTHKA Y
okBupy [lakTa (prckasHu HaZ30p), Y3 UCTOBPEMEHO OJICTY A€ 0] PUCKATHUX
3axXTeBa KOju OU ce MHA4Ye MPUMEHUBAJN C TUM LITO OM, HAKOH M3JacKa U3
Kpu3e, Ap>KaBe OuJie y 06aBe3H Jja IOHOBO yCrocTaBe GUCKaIHY paBHOTEXY.

[langeMuja U3a3BaHa KOPOHABUPYCOM M3a3BaJla je [106a/HY jaBHO3/JpaBCTBEHY
KpHU3Yy, LITO Ce HeraTUBHO O/ pasuJio Ha QyHKIUHHACAkhe CBETCKe IIpUBpe/ie.
Hocuonu ekoHOMCKe OJIMTUKE y CBUM 3eMJ/baMa CyO4YUJIU Cy Ce Ca OTPOMHUM
133a30BOM /Ia CBOjOM aKLMjoM y6.J1axxe eKOHOMCKY KpH3y. OITOBOD Ce, yIJIaBHOM,
3aCHMBAO Ha NpUMeHU QUCKaJTHUX Mepa, Tj. moBehamwy pacxoja HaMembeHUX
N0 MU PHUBay HapacJUX TPOIIKOBA 3/JpaBCTBEHOT CUCTEMA, CyOBEHIIMOHUCAY
npepyseha paju ouyBamka HUBOA 3alI0CJI€HOCTH, 0/J00paBamwy 6eCIOBpaTHUX
cpeJ/icTaBa CTAaHOBHHUILTBY U NPUMEHM Mepa 3a OuyyBame JIMKBUJHOCTHU
npepyseha. Cama npupojia npejy3eTe aKliyje HY>KHO je BOAWJIa HapylllaBamwy
duckasHe paBHOTeXe (N0jaBU JepuuuTa U noBehamwy 3a/ly?KeHOCTH), LUTO je
3HA4MJIO U NIpeJia3aK rpaHUla 0CTaB/beHUX PUCKAJIHUM NpaBUauMa. KoBuj,
naHzAeMHuja, u3Meby ocTaJjior, pa3oTKpuJa je CBe HeJJOCTaTKe HHCTUTYLHO-
HaJIHUX OoKBMpa EY, mpe cBera ko/iM3ujy HaJHallMOHAJIHE MOHETapHe U
JlelleHTpau30BaHe QUCKa/He NOJUTHKe. Y yCJI0BUMA Ka/la Cy Ap>KaBe YJIaHULe
OArOBOpHe 3a pUCKaJHY NMOJUTHUKY, MOApLIKAa UHCTUTYLHja EY fp>kaBama
YJIaHUILIAMa CBOJIMJIA Ce Ha YKJlambamwe Npenpeka 3a NPUMeHy eKCIIaH3UBHUX
Mepa. C 063MpoM Ha TO J1a je TaH/JieMHja Jorahaj Koju je HacTao U3BaH KOHTpOJIe
Jip>KaBa, Kao U Ja je IpuMeHa pUCKaJHUX Mepa YBeJIMKO yTHllaJa Ha jaBHe
duHaHcuje, uHcTUTYLH]je EY cy ce onpesiennie 3a akTUBUPabe OMNLITe U3J1a3He
kJay3syJe npeasruhene [[akToM 0 CTabUIIHOCTH U PACTYy, IITO 3HAYU i ce epeKaT
npejy3eTUX Mepa Ha pUCKaIHe UHUKaTope Hehe y3MMaTH y 063Up NPUJIUKOM
NpoleHe HallMOHAJHUX QUCKAJIHUX NOJUTHUKA Ol CTpaHe HHCTUTYLHja EY
(Bilbiie, Monacelli, Roberto Perotti, 2021: 84). [IpBu nyT ox kaja je [lakT o
CTabUJIHOCTU U pacTy Ha cHasy, EY ce onpesennia 3a npuMeHy Mepa KojuMa
ce IOJCTHYe NOTPOLIHA (jaBHA M MHBECTHUIMOHA), 6€3 CTPUKTHOT NOIITOBakha
CTPOTUX NpaBUJA O AYTY U AePULUTY Koja 06MYHO OrpaHUYaBajy OYeTCKY
NOJIMTUKY Jip>KaBa 4/aHULA. YIIopeo ca 0BOM OJJIYKOM, U Ha HUBOY A pKaBa
YyJIaHULa aKTUBUPaHe Cy KJjay3yJe 0 OACTyNnamwy 0/, IPMMeHe HallMOHAJIHX
¢duckasHux npasuia.l’ Ha taj HauuH, oMoryheHa je npaBoBpeMeHa peakijdja

9 COMMUNICATION FROM THE COMMISSION TO THE COUNCIL on the activation of the
general escape clause of the Stability and Growth Pact, Brussels, 20. 3. 2020 COM(2020)

10 3amnojeauHe JpkaBe YJaHULEe aKTUBUpPabe Kiay3yJie o cTpaHe CaBeta EY ayTomaTcku
je moApasyMeBaJsio M aKTUBHpae HallMOHaJHe U3Ja3He kiay3yJe ([loptyran), Aok je,
Ha npuMep, y HemMaukoj 3a akTUBHUpame U3Ja3He KJay3yJe Ouja HEONX0/ HA OAJyKa
napJiaMeHTa, KOjoM je 0J06peHO0 NpeKopavere rpaHulie IOCTaB/beHEe y HEMAuKOM YCTaBy
0 eMUTOBAKY APKABHUX 00BE3HUIIA Y U3HOCY KojH je BUIIM of, 0,35% HomunasHor B/II.
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KOjOM je, C jefijHe CTpaHe, ClIpeYyeH eKOHOMCKH CYHOBpAT eBPOIICKUX eKOHOMMU]a,
acapyre CTBOpeHa OCHOBA 3a €KOHOMCKHU onopaBak. OBaKaB IPUCTYII IOMOrao
je Ap:KaBaMa Ja eKCIIaH3UBHOM (QUCKaJIHOM MOJUTUKOM ybJjaxe nocaeule
aHJZeMuje.

4. leaKkTMBUpame ONUITE KJIay3yJie 0 OACTYyNamy

AKTHBHpame OMNILTE KJIay3yJie 0 OACTYyNamwy 0/ IprMeHe QUCKAJHUX IpaBUJIa
ONpaB/aHo je NOTPe6OM 3a aHraXKoBameM J0JaTHUX QUCKAJIHUX pecypca, a
pajy IOKpHBamwa HapacJ/ux 3/ipaBCTBEHUX TPOLIKOBA, OAHOCHO y6JiaxaBamwa
nocJjieiula eKOHOMCKe KpHU3e U3a3BaHe NaHAeMUjoM. [IpruMeHa eKCllaH3UBHUX
Mepa pUCKaJ/IHe IOJHUTHKE HY>KHO je BOJ|UJa HapyllaBamwy QUCKAIHE paBHOTEXe
c 063MpOM Ha eBU/JIeHTaH Na/J, IpUXo/ia oJ Iope3a ¥ NopacT jaBHUX pacxoza. C
Jipyre CTpaHe, ¥ IOpeJi BUCOKOI CTeleHa HeU3BECHOCTH y NOIVIey Tpajamka U
JlyO6uHe KpU3e, aKTUBHPae U3Ja3He KJjay3yJe UMa IpUBpeMeHU KapaKTep,
LITO 3HAYM Jla ca IpecTaHKOM pasJiora 3a leHO yBohemwe Tpeba 3anoyeTu
npolec npusaarohaBamwa GUCKaJIHUX HHAUKATOPA BpeAHOCTUMA ie PUHUCAHUM
duckasHUM npaBuauMa. MehyTuM, npaBu u3a3oB 3a UHCTUTYLUje EY je
npolieHa TpeHyTKa Bpahamwa ¢uckasHux npasuaa. OBo yTOJUKO Mpe IITO ce
€KOHOMCKH YTUIAj KPU3e Y3POKOBaHe NaH/eMHjOM pa3JIMKyje 0J 3eMJbe /10
3eMJbe; HeKe JipXKaBe YJlaHMIle Cy peJIaTHUBHO 6p30 cTaBuUJle MaHAEeMHUjy MO/,
KOHTPOJIy U KpeHyJle Y EKOHOMCKH ONOpaBak, [0K Cy KOJ, APYTUX MOCJIeiulLie
KpH3e joil yBek BU bUBe. To oTexxaBa ofnyky Komucuje u CaBeTa 0 JOHOLIEHY
OJl/IyKe O leaKTUBHpaby U3Ja3He KJay3yJse. YnwbeHU1a je [ja 3eMJbe Koje Cy
npe u3bujama KpU3e UMaJle KPXKO CTame jaBHUX QUHAHCHja TOKOM KpHU3e Cy
jour Bule npoAy6use pUcKaJHy HepaBHOTEXY, LITO je UHCTUTYLHje YHUje
HNPUCHUJINJIO 1, 360T 036M/bHOCTH KPU3e U HEM3BECHOCTH Y IOTJIely ONOpaBKa,
IPOJy>Ke BaXKewe oBe Kyay3yiie fo MapTa 2023. roguHe.! [IpuIKoM JJOHOIIE kA
OZIJIyKe 0 NPOoJyXeky BaXkela NpPUMeHe KJay3yJe 0 o4CTynamy, KoMucuja
je IpBEHCTBEHO MMaJia y BUJY NPOLIEHY CTamba NpUBpe/ie Jp>KaBa YJaHULaA,
O/IHOCHO HMBO NpoU3BoAe y EY 1u eBpo30HU y nopehemwy ca cTawmeM Ipe
kpu3ze.[loce6aH M3a30B3an0BpaTak HaYe 1y pUCKaJIHE AUCLHUIJIMHE je YU EHUILA
Jla Ccy TojeJijHe Jip>KaBe 4YJlaHMle IpUXBaTHU/e aKTUBHUpale OBe KJay3yJie
Kao de facto onycTajame o npuMeHe puckasHux npasuia EY, onpeznesmyjyhu
ce 3a GUCKaJIHy eKCcllaH3HUjy Kao JAa Bullle Hehe nocTojaTu o6aBe3a Bpahamwa
duckasHUX MHAMKaTOpa (byeTcKor JepUiuTa U jaBHOT Aiyra) y 3a/iaTe OKBUpe.

MapTa 2020. rogrHe apJaMeHT je 0J060pH0 EMUTOBAEe 06BE3HUIA ¥ U3HOCY o/ 156
munujapau espa (4,5% BJIT). European Fiscal Monitor Special Update, March 2020.

11 Ilpojexnuje Komucuje cy 6use na he kyiaysysa o oACTynamy, Ipe pata y YKpajuHy,
BaXXUTH A0 Kpaja 2023. roauHe.
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HUckycTBo EY TokoM naH/ieMuje okasaJio je Jia je peJlaTUBHO JIaKo JJOHOLIEHhe
Mepa 0 OACTymamy OJi mpuMeHe PUCKAJIHUX NMPaBUJA, aJk Ja je MHOTO
CJIO’KEeHUjU npoliec noBpaTKa pUCcKaJHUM orpaHuyewuMa. [lorutTHuka AueMa
je ounrsenHa. C jegHe ctpaHe, EY He esin Ja yrpo3U eKOHOMCKHM ONOpaBakK
IpepaHUM aKTHUBUpameM QUCKAJHUX OrpaHHUYEHA, ajJHu C Jpyre CcTpaHe
MIOCTOjH OMACHOCT Jja ip>KaBe YJIaHULle OBY KJay3yJy U NaHJeMHUjy UCKOPUCTE
Kao NpOCTOp 3a HEKOHTPOJIMCAHO 3a/1y>KUBakbe U NoBehaHy jaBHY HOTPOLIKY,
ITO GU, Y CBAKOM CJIy4ajy, LOBEJIO A0 aKyMyJHpawa AyroBa, eKCIJjo3uje
JebuyuTa U NOKpeTawa Kpuse canyHe oHoj u3 2007. roguHe. Ca ry6/bemeM
3aMaxa aHJeMHuje NOoCTaje CBe aKTyeJIHUje MTMTambe IOCTY KA leaKTUBUpakkha
ONUITE KJIay3yJie 0 OACTynawy. Y EBPOICKOj YHUjH, 3a pa3/IMKY O APYyTUX
3eMaJba, HYje Npenu3Ho ypeheH 0Baj NOCTyNaK, HUTH je AepUHUCAH Ipeia3HU
nepuo/J y KoMe 64 Jp>KaBe YJaHUIEe Hapacau 6yeTcky AePULUT U jaBHU AYT
BpaTuUJie y OKBUpe JlepUHHCAHe TpaBUINMa. YMecTo Tora, Komucuja je ogyykom
0 aKTHUBUpamy OMNLITE KJay3yJie BpeMe Ba)Kewa Be3aJia 3a eNu/jeMHOJIOIIKe
1 eKOHOMCKe ycJioBe. Cy36bujame NaHAeMHUje 1 eKOHOMCKM oIopaBak 6u 6uo
IpaBU MOMeHAT 3a NOCTENEeHO yKUJame Mepa GucKalHe NOAPILKe U ToYeTak
nporeca ¢puckasHOT npusarohaBarma. OHO MITO 0BAj MOCTYNAK YMHU CJI0KEHUM
je To wTO je BehuHa ip>KaBa yjlaHKIla TOKOM [TaHeMUje npekoMepHo noBehaJa
HHUBO 33/y>KEHOCTHU U OyjeTckor gedunura. 360r Tora je npaByd M3a30B 3a
MHCTUTYLUje EY na npuarMkoM akTUBUpaka GUCKAJHUX IPaBUJIa OCUTYDPaAjy
paBHOTeXy U3Mehy o6e36ehuBama npaBoBpeMeHOT MOBpaTKa PUCKATHUX
npaBuJia U u3beraBamwa HaIvIUX KOpeKlUja Koje 6U yrpo3ujie eKOHOMCKHU
OTNOpaBaK JAprKaBa YJaHUIa. 3a peJlaTUBHO 6e360J1aH MoBpaTak GpUCKaTHUX
orpaHUYerma HeONXO0AHO je AedpuHUcawe oapeheHOr npesia3HoOr nepuoja y
KOMe OW ip>KaBe MMaJie BpeMeHa Jja CBoje ¢pUCKasHe HHJUKATOpe A0Bey Ha
HUBO 33/1aTUX BPeJHOCTH.

[lopen nutama BpeMeHa peadupmanvje GUcKaJHUX paBuUJIa, MaHAEMUjCKa
KpH3a IOKpeHyJa je U ipyra NUTawa 6UTHA 32 QyHKIMOHUCakhe GUCKATHUX
okBupa EY. JeaHOo o TaKBUX THUYe Ce AUJIEME Jia JIU Ce ca IPEeCTaHKOM Kpu3e
OmpeJieIUTH 3a My T NOBpPATKa CTApUX IIPaBUJIa UJIH 0Baj NEPUOL GaKTHUUKE
cycneH3uje GpUCKaIHUX IPaBUJIA UICKOPUCTHUTHU 32 BbUXOBY TeMEJbHY IPOMEHY,
6yayhu na je KOBHU/L 19 ctBopro HOBY $pOpMy MaKpOEKOHOMCKe peasIHOCTHU
(nadnanuja, Hapacau fedUIUTH, CKOK KAMAaTHUX CTOMA), Y KOjoj IOBpaTak Ha
HenpoMemweHH [1akT 0 cTabUIHOCTH U pacTy He 61 Z1ao oueKHBaHe pe3yJrare. Y
JIUTEpaTypH ce Kao IVIaBHa c/1ab0CT Baxkehux puckasHux npasua EY ucrtuue
bHMX0BA KOMIIJIEKCHOCT, IITO Y KPU3HUM IepHOAMMa OTeXKaBa IbUXOBY IPUMEHY
(Blanchard, Leandro, Zettelmeyer, 2021: 4). ®uckanuu okBupu EY, nebunucanu
NpUMapHUM U CEeKYHJapHUM 3aKoHOAABCcTBOM EY, anu u mehyHapogHum
yroBopuMa (PrckaiHU ciopa3yM), 06yXBaTajy 6pojHa M pa3HOBpPCHA MPaBUJIA,
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BpJIO YECTO HEKOXEPEHTHA, LITO OTBapa NMPOCTOp KOHTpaJUKLHUjaMa U
HeJl0C/IeTHOCTUMA y puMeHU. Ha mpuMep, MpaBUJIo 0 BUCHUHU OYIIE€TCKOT
Jedunurta 3% npuMemyje ce ynopezo ca IpaBU/oM O LIUJbHOM CTPYKTYPHOM
nedunuty o 0,5%. be3 063upa Ha HacTojamka HHCTUTYLHja EY fa ouyBajy
KOXEPEHTHOCT, 0BaKaB MIPUCTY JleGUHUCAY [[U/beBA UECTO BOJ U HEXKE/bEHUM
pe3ysaTatuMa U GaKTUYKHU JOBOJHU 10 U3beraBarma npuMeHe npasusaa. Ocum
TOTa, UHCUCTHUPake Ha IpUMeHH Bakehux npasusa y noctkoBu/ ¢pasu, Ha
npuMep MpaBUJIa O CMakbermhy jaBHOT Ayra, NPeJCTaB/bajio OU BEJUKU H3a30B
3a rpyIy 3eMaJ/ba Koja je TOKOM IaH/ieMHje 3HaTHO yBehasa jaBHuU AyT. 360T
TOTa, YMHE Ce ONPAB/JAHUM 3aXTEBH [J|a CalallllbU TIEPUOJ, TPe6a UCKOPUCTUTH
Kao MPUJHMKY 3a Kopekuujy éuckanHux npasusaa EY. To ce, npe cBera,
OZJHOCH Ha I0jeJHOCTaB/bebe QUCKAJHUX NpaBUJja U CTaB/bakbe Harjacka
Ha OCTBapUBame CPEJHOPOYHUX IIU/bEBA, KOjU OM QUCKAJIHO] MOJTUTHUILU
Jip>KaBa 4JIaHMIlA OCTABUJIM JOBOJ/BHO POCTOpPA 33 OCTYIHO MpUJIarohapame
yTBpheHoj duckasHoj nyTamwu. Pedpopmucana puckasiHa npaBua CBaAKaKO
Tpeba ja 06yxBaTe U leTa/bHUje pery/ucame oCTYNKa aKTHBHUpakba U3JIa3He
KJ1ay3yJie, BpEMEHCKU OKBUD U Ny T MpuJarohaBamwa GUCKaJIHUX UHUKATOPA
BpeJJHOCTHMaA Ca/Ip>KaHUM y TpaBuInMa (y KoM neproy GUcKaHa MOJTUTHKA
MOXe O/ICTYTIaTH 0/1 IUJ/beBa NpeABUD)EHUX TPaBUJIMMa Y3 06aBe3y AepUHUCAKbA
HauyMHa npujarohaBama 3aJlaTUM BPeJHOCTHUMA HAaKOH NMpPeCcTaHKa Kpu3e),
epuKacaH KOHTPOJIHM MeXaHU3aM U J00pYy KOMYHHUKALHOHY CTPAaTETH]y.
Jlocapanrme UCKYCTBO ca yHKIHOHUCabeM pUCKaTHUX OKBHpa EY nokasaJio
je lamocTaB/bakb€ I'PAaHUIIA Y ITOTJIE/Y BUCHHE OYIIETCKOT 1e GULUTA, OJJHOCHO
CTemeHa 3a/lyKema Jp>KaBe YUHU CaMo jelaH 0Jf CerMeHaTa MHOIr0 LIUper
cucteMa ¢HCKaJIHe OJITOBOPHOCTH, KOjH, ope], prcCKaJIHUX NpaBUJIa, YHHE
npole/ypasiHa IpaBuJia, Kao U He3aBUCHe QUCKaHe HHCTUTYIH]je (GUCKaIHU
caBeT), Koju Tpeba 1a 06e36e/1e JUCIUMIIIMHY U OJITOBOPHOCT PUCKAJTHUX BJACTH
(Fony6oBuh, lumuTtpujeBuh, 2021: 82). KoHyunupameM 3a0KpyKEHOT CUCTEMA
¢durCcKasHEe 0ITOBOPHOCTH CTBOPUJIM OU Ce YCJIOBHU 3a PUCKAJIHO YIPaB/bakhe
Koje he ocurypaTu uBpuihy Be3sy udmehy HyMepHUYKHUX OTpaHUYEHhA U [[U/beBA
¢dHUCcKasHe OJNUTHKE, aJIU U JOBOJbHO MPOCTOPA U pecypca 3a UHTEPBEHLH]Y
y yCJI0BMMAa HEMOBOJbHUX EKOHOMCKHUX KpeTamba.

5. 3akJ/py4ak

[lTaHaeMuja u3a3BaHa KOpOHA BUPYCOM, ca 036M/bHUM UMIJIMKalLMjaMa 10
3/IpaBCTBEHU CEKTOP U EKOHOMCKY aKTUBHOCT, 3aXTeBaJia je 6p3 U epukacaH
O/IrOBOD cy6jekaTa eKOHOMCKe NoJITUKe. Y EBpONICKOj EKOHOMCKOj U MOHETAPHO]
VHU]jU LleHTpaJM30BaHa MOHeTapHa MOJMUTHUKA HUje npaheHa U GUCKATHUM
yjeAubemEM, LIITOje M pasJior/jajeycy30ujamy naHieMujcKe KpU3e JOMUHAHTaH
JlelleHTpaJIn30BaH NMPUCTYTI, IZe Ap:KaBe YIaHUle Ipey3uMajy Ha cebe TepeT
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npeay3seTtux ¢uckaaHux Mepa. byayhu na nmpumeHa mepa 3a cy3bujambe
NaH/eMHUjCKe Kpu3e (jauame 3/[paBCTBEHOT CEKTOPA, NoBehamke TMKBUHOCTHU
npenay3eha, ouyBame HUBOA 3aM10CJAEHOCTH U JI0OXOTKa CTAHOBHUIITBA) HY>KHO
BO/IM IOTOPIIALY CTalba jaBHUX QUHAHCH]a, THCTUTYU]je EY cy 6use npuHyheHe
Jla aKTUBHPA]jy ONLITY KJay3yJly 0 0ACTyNakby, K0oja 360T N3y3e THUX OKOJIHOCTH
1 036MJ/bHUX EKOHOMCKHUX opeMehaja oMoryhaBa gp»kaBaMa 4JjaHULIaMa ja
IpeKopaye orpaHuYema y norjuey BUCHHe OylieTckor gebuuTa U jaBHOT
Ayra. Ha Taj HauuH, u3/1a3Ha KJay3yJsa oMoryhuJa je cybjeKTuMa eKOHOMCKe
NOJIMTUKE Aa OACTYIeE o/ GUCKaJTHUX OTpaHUYea, IPU UeEMY Ta OACTylama
HHUCY TpajHa Beh nmpuBpeMeHor KapakTepa, c 063UpOM Ha TO Ja Baxe J0K
IOCTOjU MaH/JeMUjCKa KpH3a, IITOo 06aBe3yje BJIaAY /ia, HAKOH KpU3e, MPUIpeMU
o/roBapajyhu nJaH noBpaTka Ha Ny T QUcKaIHe CTaGUIHOCTU. MehyTUM, npaBu
13a30B 3a UHCTUTYLHje EY 1 eKOHOMCKY NOJIMTHUKY JpKaBa YJaHULa HAacTaje
HaKOH CaBJaJilaBakba NaHJeMUjCKe Kpu3e. Y IOCTKOBU/ IEPUO/Y CBE AprKaBe
YyJIaHMIEe Cyo4aBajy ce ca 036U/bHOM GUCKAJIHOM HEPAaBHOTEXKOM, IIpe CBera
Ca TepeTOM HapacJ/IUX jaBHUX [yTr0Ba KOjU YBEJHUKO IIpeKopadyjy rpaHulLie
noctaBsbeHe [lakTOM 0 CTAaGUJIHOCTH U pacTy. 3a pasJ/IMKy OJi aKTUBUpakha
OIILITE KJay3yJie, NpoLec JeaKTUBHPaka je MHOrO CJ0XEHHUjU U 3axTeBa
yBoDheme npesia3Hor nepuo/a, y koMme he ce omoryhutu gp>kaBaMa yjiaHuama
Jla HallMOHaJ/IHY QUCKAJJIHY MOJUTHUKY ycariace ca yTBpheHoM ¢rckaIHOM
nyTamoM. 360T eBUEHTHUX HelocTaTaka Baxkehrx ¢uckaJHUX OKBUPA, 0BAj
nepuo/;, Takohe, Tpe6a UCKOPUCTHUTH 3a JJa/by pedopMy GUCKATHUX TPABUJIA
Y U3rpajiby 3a0Kpy»KeHor cucTeMa pucKajiHe OATOBOPHOCTH.
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THE APPLICATION OF THE EUROPEAN UNION FISCAL
RULES IN THE COVID-19 PANDEMIC CRISIS

Summary

The paper examines the application of the European Union fiscal rules in the con-
ditions of disturbances caused by the COVID-19 pandemic. Faced with a severe
economic crisis, the European Union (EU) institutions for the first time activated a
“general escape clause”, which allows for temporary deviation from the budgetary
requirements set by the Stability and Growth Pact in March 2020. The clause was
introduced as part of the 2011 fiscal rules reform (six-pack) and it allows member
states to temporarily derogate from fiscal constraints due to severe economic dis-
ruptions. By activating the clause, the member states have been left with sufficient
room for maneuver to take expansive fiscal policy measures, which mitigate the
consequences of the crisis but also negatively affect the budget balance. Although
conceived as a temporary deviation of fiscal indicators from the set values, in
practice there was an extensive application of the general clause, which de facto
led to the suspension of EU fiscal rules. This was also influenced by the decision of
the European Commission and the Council of the EU to withdraw from initiating
proceedings against member states with excessive budget deficits, due to the se-
riousness of the crisis and uncertainty regarding the recovery. The experience with
the application of fiscal rules during the Coronavirus pandemic crisis imposes the
need to redefine the institutional framework of fiscal governance in the EU, which
will ensure a stronger link between numerical constraints and fiscal policy objec-
tives but also provide enough space and resources for intervention during severe
economic downturn.

Keywords: pandemic, economic crisis, fiscal rules, Stability and Growth Pact
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1.¥YBog,

Maga ce nuTamwe oHOCA U3Mehy KJIMMATCKUX IPOMEHA U BAHPeAHUX CUTyalHja
YUHU ,IPUPOJAHUM", IMTEpaTypa Koja je nocBeheHa 0BOM NUTakby NPY>Ka OCHOBE
Y MOBOJIe 3a pa3/iMuuTa TyMaueka MojeJUHUX KOHKpPeTHUX NpobJiema. Y
3aBUCHOCTH O/} NPUCTYIIa, 0AHOCE U3MeDy , KJIMMaTCKUX IPOMeHa" 1 ,BaHpeHUX
cutyanuja“ moryhe je carsiefaBaTu Ha passiMuuTe HauuHe.! HeraTuBHe
nocJjeAule KIAMMaTCKUX IPOMeEHA Koje ce KapaKTepuIly Kao ,katactpode”,
[0jaBa HOBUX MUTPALMOHUX TOKOBA U MOCJeAHlle TAKBUX TOKOBA U3y4aBajy
ce canoce6HoM naxktboM (UNHCR, 2021, Scott, 2014, Storey, 2021). be3 063upa
Ha YMbeHULY Ja MehyHapoaHO NpaBo He M03Haje KaTeropujy ,KJIMMaTCKUX
n30eranna“, He MOXe Ce HerupaTH YMkbeHHLa Ja je JaHac cBe Behu 6poj /byau
KOjU Cy pace/beHU MPEKOo rpaHulia 360r kaTacTpoda U KJIUMATCKUX IPOMeEHaA
(Scott, 2016, 26). bap6ep HarJsialiaBa Be3y ca U30eIrJIMYKUM MNPaBOM KpO3
pa3MaTpame NpaBa Ha cTaHOBawe (Barber, 2006). PaziuuuTtu cy npejios3u
3a pelllaBakbe NpobJseMa KOju HaCTajy ycJes HeperyJucaHor ogHoca usmehy
KJIMMaTCKUX MpPOMeHa, KaTacTpoda U u3berjuykKor nosoxaja. [IpomeHa
JebunHunuje nojma ,u3bernuna” U pegepuHUcame KOHLENTa U36erJIMIITBa
caMo je jefHa o MOTYRHOCTH KOja MMa CBOje yTeMeJbetbe Y IpolieHaMa CTakba
Y nocJjieguua nocrojeher crama y oBoj o6J1actu (Store, 2021).

[lutame Be3a usMeby JbyZiIcCKUX NpaBa, KJIMMATCKUX IPOMeHa U KaTacTpoda
pasMaTpaceHapa3inyuTeHaunHe (Scott,Salamanca2020).MehyHapogHonpaBHU
OKBUP M3IJle/ia pesJlaTUBHO ofipeheH y Aesy Koju ce 0JHOCH Ha KJIMMaTCKe
IpOMeHe, HELITO Makbe ¥ ZieJ1y KOjUu ce 0ZJHOCH Ha JbYACKa IpaBa U BPJI0 CKPOMHO

1 YoBoMpaay ce,360r orpaHUYEHOT IPOCTOPA, He paclpaB/ba MOCe6HO 0 JebUHUIIUjaMa
mojMoBa ,KJIMMaTCKe IpoMeHe" U ,BaHpeHE CUTYalldje", hako 64 JleTa/bHHUja pacnpasa o
OBHM U CPOJIHUM TI0jMOBHMMaA JIONIPHHEJA IPeLU3H1jeM U3Bohemwy 3ak/bydaka. OKBUPHOM
koHBeHIMjoM YH o npomeHu kauMe (1992) je ycTaHOBJ/bEH ONIITH OKBUP pa3dyMeBamba
mojMa , KJINMaTCKe NpoMeHe", a 3HaYeH e M10jMa ,, HEITOBO/bHH Y TUL[AjU IPOMEHE KJIHUMe", KOjU
ce OBJle YMHHU GJIMKH OCHOBHOM NpeJIMeTy aHasu3e, oApehyje ce mpeMa 3Havajy ITETHUX
nocJjeAuIa NpoMeHa y $U3NIKOj >)KUBOTHOj CpeJUHU UM ,,6MO0TH". Y OBOM CJy4ajy cy
npeAMeT 3aIUTHTEe NPUPOJHU U KOHTPOJIUCAHU €eKOCUCTEMH (FBbUXOB CacTaB, CIIOCOOHOCT
00HaBJ/baa UJIM NPOAYKTUBHOCT), Ka0 U JbY/ICKO 3/IpaBJbe U ,6saroctame”. Hajonuruju
npeaMeT 3alITUTE je ,,QyHKIMOHUCAe APYLUITBEHO-eKOHOMCKHUX cucTeMa“. Y. 1 OKBUpHe
koHBeHLUje YH o npomenu kaume (1992), Cayswcbenu aucm CPJ] - MehyHapodHu yzos8opu,
2/1997.C npyre cTpaHe, HaipT npaBusia o 3alITUTH 0coba y caydajy katactpoda (UN ILC,
2016) ce, npu feduHKUCaY 0jMa , KaTacTpode”, paBHa mpemMa opMyanuju ,gorahaj uiu
HU3 Jorabhaja Koju pe3y/ITUPajy pacnpoCcTpambeHUM Iy6UTKOM )KUBOTA, BEJIMKOM JbYACKOM
NMaTHOM U HEBOJ/bOM, MACOBHHUM pace/baBameM, MaTepl/IjaJIHOM mITeTOM, UJU ITETOM Y
)KUBOTHOj cpequHu.” lllTeTa Mopa OUTH ,BEJIMKUX pa3Mepa“ U kbOMe ce ,,030MJ/bHO HapyLIaBa
dynkuuonucame apyumrna“. Bugeru: Ui 3. UcToBpeMeHo, Komucuja y cBojuM KoMeHTapuMa
yKasyje Ha 3Ha4aj ,caBpeMeHOr" padyMeBaka 3HaYema OBOT nojMa u3 KoHBeHnuje u3
Tamnepea u koHdepennuja YH u3 2005. u 2007. roguHe.

30



A. Tonuh | cTp. 29-43

y JleJ1y KOjU Ce OZJHOCH Ha 3alTUTY XKpTaBa KatacTpodanHux gorahaja.? Pepuc
OBa IHMTamka pa3MaTpa y OKBUPY CMakekha pU3uKa o Katactpoda (rmosazehu
of, Xjoro gekjaapanuje, 2005), 3amTUTe Noce6HUX (pambUBUX) KaTeropuja, a
HApOYHUTO KEHA, U MpPaBHUJa Koja ce 0JJHOCe HA YHYTpalllkhba Npece/baBakba
ctaHoBHuITBA (Ferris, 2014). Komucuja YH 3a mehyHaposHO mpaBo je uspajuia
Hampr npaBusia o 3amITUTH 0co6a y ciaydajy KatacTpoda, YuMe Cy YK/bydeHa U
NUTaka 3alITUTE JbYACKUX TPaBa 0coba Koje cy norohene karacrpodpama (UN
ILC, 2016),% ay okBupy Hai30pHUX Tesia YH cripoBe/ieHe ¥ aHa/IM3€ 0 IPUMEHU
npaBa JbY/ICKUX IIpaBa Ipe U HaKOH KaTacTpodasHux forabaja (McDermott,
et. al, 2017). [loce6HUM 6U ce MOTJIO CMAaTPaTH NMUTaHke KAaKO je peryaucaHa
006J1aCT MpyKamwa noMohu y ciaydajy katractpoda 6yayhu ga oBa 06J1acT HUje
peryJiucaHa cBeoGyXBaTHUM yroBopoM, Beh yropopuma Koju cy cnerdpudHu
c 063MpOM Ha npejMeT peryjaucama (HykjeapHe katacTpode, katacTpode
Ha Mopy, uTA.). OBoMe 6U Tpebasio JOAATU U PeTHOHAJIHE U Cy6peruoHa He
crnopasyMe, Kao U 3HavajaH 6poj 6uiaTepaJHUX Clopa3yMa M HHCTPyMeHaTa
Mekor mpaBa (Sivakumaran, 2017, 1199). Otyza ce npy»kame noMohu y caydajy
KaTtacTpoday HEKUM OKOJIHOCTUMA NI0Be3yje U ca NpaBU/aMMa MehyHapoaHOT
xyMmaHuTapHor npasa (Gavshon, 2009; Weerasinghe, 2019).

3Hauaj pacnpaBe 0 0JJHOCMMa U3Mehy KJIMMaTCKHUX NPOMeHA U BaHPEeJAHUX
CHUTyaluja NpoUCTUYE U3 NpoLemheHe JUHAMUKE U NOCAeAULa KIUMATCKUX
NpoMeHa, Kao M BaHpeAHUX Aorabaja Koju ce MOry JoBeCcTU y Be3y ca
KJIUMaTCKUM NpoMeHaMa. AKTYeJIHOCT TeME je MOJCTaKHyTa U YHHheHULI0M
Jla ce KJIMMaTCKe NpOMeHe NOHeKa/, HeONpaBAaHo JJ0KHUBJ/baBajy Kao HELITO
IITO Ce Be3yje UCKJ/bYUMBO 3a 6yyNHOCT, Y3 OrpoOMHe pu3KKe 360T UTHOpHCabha
YHibeHHUIle [a ce oc/eJULe KIMMAaTCKUX TpoMeHa Beh cajia Mory peslaTUBHO
jacHo carsiepatu (Farber, 2013, 38).

Y oBOM papy ce pacnpaBJba IpeBacX0[HO O yHYTpalllbellpaBHUM OKBUpHUMa
pery/aucama KJIMMaTCKUX TPOMeHa y KOHTEKCTY [I0jaBe BAaHPeAHUX CUTyalHja
Y pearoBama Ha BaHpeJHe CUTyallHje Y TpU Jip>KaBe: XpBaTcKkoj, CpOHju U
Lpnoj l'opu. PazmaTpajy ce Be3e uaMehy KJIMMaTCKUX IPOMEHA U BAHPEJHUX
CUTyall¥ja y YHyTpalllkbUM NponucuMa Tpu Ap:xkaBe. OgabpaHe cy oBe TpHU
JipkaBe noJsiazehu oy YMbeHULe /1 OHe IPUINa/iajy UCTOM PETHOHY U 1a Ce MOXKe
OYeKMBATH Jia Cy IPOLieHe YTUIlaja KIUMATCKUX NpoMeHa cindHe (Bednar-Fri-
edl, et. al, 2022), kao 1 360T UM EHUILIE 1a CBe TPHU JipKaBe UMajy JOHeTe nocebHe
3aKOHe KojuMa Ce peryJuiie 06JacT KJAMMAaTCKUX IPOMeHa U oceGHe 3aKOoHe
KOjuUMa Ce peryJuile NOCTyNawe Y BaHPeAHUM cuTyanujama. CIMYHOCTHU

2 KacHuje he 6uTH yKa3aHO Ha CTATyC TPHU JpXKaBe y OJHOCY HA MehyHapoJHOIpaBHY
peryJsiaTUBy y 06J1aCTH KJIMMaTCKUX IpOMeHa. 32 OCBPT Ha MehyHapoHONIpaBHU OKBUP
capazmwe y 06JacTu NpupoAHUX KaTtactpoda BugetH: Todi¢, Grbi¢, 2018.

3 3aocepT Ha pag Komucuje Bugetu koj: Bartolini, 2017; Tladi, 2017.
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Y pa3JiMKe ce carye/jaBajy uMajyhu y BUAY U YMEEHULY /1A je IpBa O/ OBe
TpHU ApKaBe 4iaHuua EY, a 1a cy gpyre Be 4JIaHCTBO y OBOj OpraHU3aIlUjH
NpOTJIacHJIe CBOjUM LIUJbEM.

2. YuyTpaummnu nponucu Cpouje, Lipue F'ope u XpBaTcke

2.1. Cp6buja. OCHOBHHM NMPOIUC KOjU peryJuiie 06J1acT KIUMATCKUX IPOMeHa
y Cpbuju, 3akoH 0 KJAUMATCKUM npoMeHaMa (y HactaBky: 3KII),* He cappxu
nocebHe oApende KojuMa ce ynyhyje Ha ,BaHpeaHe cuTyanuje”. Mehytuwm, y
neay 3KII koju ce ogHOCH Ha ,,JokKyMeHTa niaHupawa”“ (1. leo ,CtpaTteruje u
mJIaHoBU") peJiBUbeHO je /1a ce y 06/1aCTHU KJIUMATCKUX TPOMEHa JIoOHOCe TP
BpCTe JOKyMeHaTa. Mehy w1Ma je 1 ,iporpaM npujarohaBamwa Ha U3MeEHEHE
KJINMaTCKe yCJI0Be", HopeJ, CTpaTeruje HUCKOYT/beHUYHOT pa3Boja U aKI[HOHOT
nJiaHa 3a crpoBobheme cTpaTeruje.’ [Iporpam npuJsiarohaBara ca akIjMOHUM
MJIAHOM MpUIIpeMa Ha/JIeXKHO MUHUCTAPCTBO, a JoHOoCcH Biaza,® npu yemy
je ydenrhe jaBHOCTH 06aBE3HO U CHPOBOJU CE Y CKJIAJYy Ca 3aKOHOM KOjUM ce
NPONUCYje U3pajia v yCBajare JJOKyMeHaTa jaBHUX NOJUTHKA. icToBpeMeHo,
3KII jacHo mpomnucyje obaBe3aH cajp:Kaj nporpama npuJarohaBama, y3
Ha3HaKy Jila To Mopa GUTH Y CKJaJAy ca 3aKOHOM KOjuUM ce ypebhyje niaaHcku
cuctem.® O6aBe3aH cazipkaj [l[porpama o6yxBaTa TPUHAECT eJieMeHaTa KojuMa
cy obyxBaheHe Mepe mpusiarohaBamwa U 1IIU/bEBU jaBHE MOJIMTHKE, Kao U
YUHUOLM KOjH YCJI0B/bABajy cajApiKaj npejaJsiora Mepa npujarohaBawa Mehy
KOjUMa Cy, HIIp. OCMOTpPEHe IpOMeHE KJIMMe, OUeKHBaHe IPOMeHe KJIUME, Y TULLA]
IIpoMeHa KJIUMe, ueHTudrKaluja ,CeKTopa U CUCTeMa" KOjU Cy HajnoroheHuju
npoMeHaMa KJIMMe, pojeKI[kja NpoMeHa Koje 6u Tpe6asio OCTBApUTH, UTA,.’
3aKoH je Haj6sIMKU ofipeherwy NpeMa MUTaly ,BaHpPeJAHUX CUTyalLuja“ oHja
Kajay 4iaHy 15 nponucyje o6aBe3y opraHa U opraHusaljija Ha/JJIeXKHHUX 3a
crnpoBohere Mepa npuaarohaBamwa, Kao ¥ 3a U3pajy v cipoBoheme JJoKyMeHaTa

4 TlocMaTpaHO ca CTAaHOBHULITA NpeAMeTa ypehuBamwa 0Baj 3aKOH jaCHO pasJyuKyje JBe
rpyne Mepa. [lopes Mepa Koje ce oJjHOCe Ha NpujarohaBarme Ha NpoMeHe KJIUMe, 3aKOH
ypebyje u,cucTem 3a orpaHuyaBame eMUcHja...". Y ckaaly ca TUM, 3aKOHOM Cy peryJucaHe
1 o6aBe3e y Be3U ca IOHOIIemheM CTpaTeIIKUX U IPOrpaMCcKUX JJokyMeHaTa. Bugeru: Y.
1 3KII, Ca. enacHuk PC, 26/21.

5 Bugetu: Y. 6 3KII.

6 IlpomucaH je U pasJjior 360r Kojer ce OBU JJOKYMEHTH JIOHOCE U OH Ce CacTOju y
JAAeHTHQUKALUjU YTHUIAja KIMMAaTCKUX IPOMeHa Ha CeKTope U CUCTeMe U yTBphuBame
Mepa npujarohaBamwa Ha U3MeHweHe KJIMMaTCKe YCJIOBe ... 3a OHe CEKTOpe U CUCTeMe Y
KOjuMa je NIoTpe6HO CMakbUTH HENTOBOJbHe yTULaje.” BugeTu: Yu. 13 3KII.

7 Bugetwn: Y. 16 3KII.
8 BujeTH: 3aKoH 0 yIaHCKOM cucTeMy Peny6sinke Cp6uje. Ca. esacHuk PC, 30/18.
9 Bugetu: Y. 13 3KII.
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jaBHe ITOJIUTHKE, [1a 0 [T0jaBaMa Kao LITO Cy N0NJIaBe, EKCTPeEMHe TeMIlepaType,
Ccylle U HUXOBUM IOCJeUIIaMa [JOCTaB/bajy MUHUCTAPCTBY U3BELUTAj O
CIpOBeJIeHUM MepaMa npuJarohaBama 1o 15. mapTa cBake roguse.!”

C npyre cTpaHe, 3aKOH O CMakbewy pU3MKa 0Jf KaTacTpoda U ynpaB/baby
BaHpeJHUM cuTyanujama (y HactaBky 3CPKYBC)! Ha ,kiaumy" ynyhyje Ha
WHJMpeKTaH HauuH. Kpo3 geduHunujy nojMa ,BanpeaHe cutyanuje“ 3CPKYBC
jacHo ynyhyje Ha ,’KHUBOTHY CpeAWHY",'> CTAaHOBHUIITBO U MaTepHjasiHa
U KyJTYypHa Jobpa Kao mpejMeTe 3aLUTUTE Y MOCTYIKY IporJjallaBamba
BaHpeJHUX cuTyanuja (o4 cTpaHe HaJJeKHUX opraHa). JlepuHunujom cy
obyxBaheHe U1 npoleHe 06MMa U UHTEH3WTeTa PU3UKa U IPETHU KOjU MODPajy
OUTH TAKBHU Jla Ce BbUXOB HAaCTaHAK UJIM NOCJeJUIle He MOTY CIPEeYUTH WU
OTKJIOHUTH ,peJOBHUM /[leJIOBatheM HaJIJIEXKHHUX OpraHa U cayx6u”, Beh je
HEeOINXO/JHO yNOTPeObUTH NIocebHe Mepe, CHare U cpeJCTBa y3 MojayaH pexXuM
pazga.l?* UctoBpemeno, 3CPKYBC aeduHulle joul HajMambe TPHU MOjMa KOjU Cy
0/1 HeIOCPEeJHOT 3Hauaja 3a pa3yMeBambe nojMa ,BaHpeaHe cutyanuje”. To cy
MOjMOBH ,KaTacTpoda“,*kojuy cebe yK/by4yjy mojMoBe ,,eJieMeHTapHa Heroroza“
U ,TEXHUUYKO-TexHoJlolKa Hecpeha“. Beze nusamehy BaHpefHUX cUTyalHja
Y KJMMaTCKUX IpOMeHA Haj6JIMXKe Cy YCIOCTaB/beHE KPO3 Npelo3HaBakbe
nocJjeuLa KJIMMaTCKUX IPOMeHa y OKBUPY MojMa ,.eJieMeHTapHa Heroroza. 1

10 Bupgetu: Ya. 15, ct. 2 3KII. UHade, JOKYMEHTH jaBHUX NMOJUTHKA y CEKTOpPUMA
HajnoroheHjuUM KJMMaTCKUM IpOMeHaMa, Kao U IJIAHCKH JOKyMeHTH ay TOHOMHe NTOKpajuHe
Y jeUHMUIle JIOKaJIHe caMoylipaBe u3spabyjy ce y3umajyhu y 063up nusbese [Iporpama
npuarobhaBama.

11 3akoH 0 cMamely pU3HKa 0/ KaTacTpoda U ynpaB/bathy BaHPEJHUM CUTyalujama,
Ca. enacHuk PC, 87/2018.

12 VY peTa/bHUjOj aHAJM3U OBJe 6U Tpebasio pa3MOTPUTH U CaZpiKaj nojMa ,>KUBOTHA
cpearHa“ U3 3aKOHa O 3alUTUTH XXUBOTHe cpefuHe, Ca. eaacHuk PC, 135/2004, 36/2009,
72/2009 - np.s3akoH, 43/2011 -YC, 14/2016,76/2018,95/2018 — np. 3aKOH.

13 Buperu: Y. 2, 1.7 3CPKYBC.

14 YrpoxaBamwe 6e36eJHOCTH, ’KUBOTA U 3/jpaBJba Beher 6poja byZiu, MaTepHjaJIHUX
U KYJTYPHHUX Jjo6apa UJIM XXUBOTHE cpeJiuHe Yy BeheM o6umy o6yxBaheHo je mojMoM
,katacTpoda“ (esleMeHTapHa HEIIOT0/[a UJIM TEXHUYKO-TEeXHOJ0LIKa Hecpeha).

15 OsBaj nojam ob6yxBaTa NojaBe pa3JIMUYUTOr MOpPEKJIa KaJja Cy OHe HacTaJle feJIOBamkbeM
HPUPOJHUX CUJIA, MeDhy KojuMa Cy U eKCTpeMHe TeMIlepaType Ba3/yxa, NolJaBe, 6yjulle,
oJyje, cyiue, kausuuirta. [lojam, Takohe, o6yxBaTa u Zpyre NpupoJHe MojaBe Kaja Cy OHe
,Behux pazmepa“ u Mory zna yrpose 6e36eJHOCT, ’KUBOTe U 3/ipaBJbe ,Beher 6poja sbyau’,
Kao 1 MaTepHjasiHa U KyJTypHa Jo6pa. [la 61 ,)KUBOTHA cperHA" 61ia 06yxBaheHa 0BUM
[I0jMOM OHa Mopa GUTH yrpokeHa ,y BeheM o6uMy".
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J[pahemwe KJIMMaTCKUX IPOMeHa U IpujiarohaBame 3ajeJHULE HA OUeKUBaHe
nocjeaune” o6yxsaheHo je popmysianujom ,cMarmembe pU3rKa o karactpoda“.l®
Ha oBom mecTy 3CPKYBC cMameme pusrka o KaTacTpoda Be3yje 3a CUCTEM
Mepa ¥ aKTUBHOCTH KOje cy yTBpheHe HalmoHaTHOM CTpaTerujom U3 06J1acTu
CMamema pu3rKa oJ) Katactpoda U ynpaB/bakba BaHpeJHUM CUTyaldjaMa,
HanuonasHUM nporpamMmoMm yInpaB/bakha PUSUKOM 0[], KaTacTpoda, 3aKOHOM
KOjUM ce IIpoNucyje 06HOBA HAKOH eJlIeMeHTapHe U APYyTe HeNoro/e, U Apyrum
akTuMa. b je popMysincaH Kao cipedyaBakhe HOBUX U CMabembe ocTojehux
pU3MKa KpO3 HMMIIJIeMEHTALM]y eKOHOMCKUX, COLlUja/IHUX, eAyKAaTUBHUX,
HOPMAaTHUBHUX, 3[PABCTBEHHUX, KYJITYPHUX, TEXHOJOIIKUX, MOJUTUIKHUX
Y MHCTUTYIIMOHAJHUX Mepa KojuMa ce jaya OTIOPHOCT M MPUNPEMJ/bEHOCT
3ajeJiHUIIE 3a OTOBOP M y6JlaXKaBakbe MocaeUIa 0/ HACTaAMX KaTacTpoda,
OZITHOCHO YMMe Ce IOCTHXKe jauakbe OTIIOPHOCTH 3ajeiHULe. Ha ,cTame Ki1uMe
u Boga“ 3CPKYBC ynyhyje u y Jiesy Koju ce 0fHOCH Ha ,paHO YIIO30paBakbe,
obGaBelITaBame U y30ywHUBabe !’ U MpeKpllaje 04 rOBOPHOT JIMIA Y PKAaBHOM
opraHy, opraHy TepuTOpHjajJiHe ayTOHOMUje U OpraHy jeJUHULe JIOKaJTHe
camoyrmnpabe.'®

2.2.llpna I'opa. 1 0CHOBHM 3aKOH KOj1 peryJuile 06/1acT KIMMaTCKUX IpOMeHa y
LlpHoj 'opy, 3aKOH 0 3aIUTHUTH O/f HETAaTUBHUX yTULAja KJIUMATCKUX IPOMeHa (y
HacTtaBKy: 33HYKII),” nponucyje o6aBe3y fgoHouewa [l1ana npusiarohaBama
Ha KJIUMaTCKe NpoMeHe, nopef CTpaTervje o HUCKOYI/bEHUYHOM pa3Bojy.?’
[IponucaH je o6aBe3aH cajp:xaj [ls1aHa npusarohaBama Ha KJIMMaTCKe IpOMeHe
KOjU ce JJOHOCH ,pajM UAeHTUPUKalLMje YTHllaja KIMMAaTCKUX IPOMeHa Ha

16 Bupgetu:Yn.11,ct. 2, T.9 3CPKYBC.

17 Bupetu: Ya. 94 3CPKYBC. [IponucaHa je o6aBe3a cybjekaTa CUCTeEMA CMakbema
pU3HKa ofi KaTacTpoda U ynpaB/baka BaHPEeJHUM CUTyalldjaMa KOjU ONEpPaTHUBHO
HNPUKYI/bajy MOJAaTKe, yK/bYYyjyhu v moaTKe U3 MehyHapo/iHe pa3MeHe, 1a 06aBeLITaBajy
Cnyx6y 112 o cTamy KJ1UMe U BOJAQ, [ia AOCTaBJ/bajy aHa/M3e, IPOrHO3e U yI030pema 0
XUJIPOJIOLIKHUM, METEOPOJIOLIKUM U I'e0JIOLIKUM [I0jaBaMa, eJleMeHTapHUM Henorojama
U JpyTUM ONACHOCTHUMA, CaZipKajy ONacHUX MaTepHja y Ba3/AyXy, 3eMJ/bUIITY U BoZaMa
W3Ha/ J03BOJbEHUX BPEJHOCTH, Kao U CBE Apyre NPUKYIJbeHe MoJaTKe O NojaBaMa Koje
MOTy YTPO3UTH Jby/ie, MaTepHjaHa U KyJITypHa A06pa U )KUBOTHY cpeuHY. Bugetu: Y.
94, cT. 2 3CPKYBC.

18 Bugetu: Ys. 116 3CPKYBC.

19 3akoH 03alUTUTH 0/ HEFATUBHUX yTULlaja KJAUMATCKUX TpoMeHa, Ca. 1ucm LjpHe I'ope,
73/2019. 3a pasauky o 3KIly Cpouju, npeaMeT perynucama 3akoHnay LipHoj 'opu je Beh y
CBOM HacJIOBY pOKyCHpaH Ha 3aITUTY OJ] HETaTUBHX Y THUI[dja KJIMMATCKUX TPOMEHA, TIOpes,
CMambHBamba eMHCHja racoBa ca epeKkToM CTaKJeHe GallTe, 3alITHTE 030HCKOT OMOTa4Ya U
JPYTUX IMTakba Koja ce 0JHOCEe HAa 3aIUTUTY O] HEraTUBHUX yTHIlAja KIUMATCKHUX IPOMeEHA.
Bugetwu: Y. 1 33HYKII.

20 BugeTu Y. 5 33HYKII. 3akoH roBopu o ,JOKyMeHTHUMA 3alITUTE 0/ HEFaTUBHUX
yTHIaja KIUMATCKUX IpoMeHa."
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OCeTJ/bHBE CEKTOpPE U CMambHBakha HEFaTUBHUX MOCJE/MIla HAa Te ceKTope™?!
O6GaBe3aH cajapiKaj OBOr JOKyMeHTa YKJbydyje, ©3Mehy ocCTaJior, U OIHC
nocTtojeher ctamwa HacTaJIoT yces KAUMAaTCKUX NPOMeHa, UJleHTuUKaLUjy
0CeT/bUBUX CEKTOpa, aHA/JIMU3y YOYEeHHUX IpOMeHa KJIWMe U eKCTPEeMHMX
KJIMMATCKUX YCJIOBA, IpHUKa3 OYeKUBaHUX KJIUMATCKUX IPOMeHa ca IPOLeHOM
KJ/bYYHUX PU3HKA, UTJA.*

3aKoH 0 3alITUTH U ciacaBamy (y HacTaBky: 33C)?% ,BaHpe/iHe forahaje” Besyje
3a Hecpehe nu3a3BaHe eJleMEHTAPHOM HEMOro/loM U ApyroM HecpehoM kaja
MOCTOjU MOTYRHOCT J1a ce yrpo3u 3/ipaBJbe U KUBOT JbY/1H, MaTepHjaiHa fob6pa
Y )KMBOTHA CpeiMHA U aKO Ce MOCJeiule He MOT'Y CIPEYUTH UM OTKJIOHUTH
pPeZIOBHUM JleJIOBabeM HaAJIEXKHUX opraHa.?* Ako nocseauiie Huje moryhe
OTKJIOHUTHU UJIU CIPEYUTH PEJOBHUM /Jie/IoBakhbeM Ha/AJeXXKHUX opraHa (360r
BeJIMYMHe, UHTEH3UTETa U U3HEeHa/[He 110jaBe), OH/ia Ce paJy 0 KaTacTpodu, npu
yemy 33C npeno3Haje ,eJeMeHTapHy HeNoroAy" ujau ,Apyry Hecpehy*, kao u
,Behy Hecpehy*, ,TeXHUYKO-TeXHOJOWKY Hecpehy", ,aKiuAeHT" U ,MHIIUJEHT",
Jakuie, 33C He ciOMUIb€ KJIUMATCKe IPOMEHe, ajli Ce OJHOCH Ha ,)KUBOTHY
cpeauny” 6yayhu ganon ,katactpodpom” 06yxBaTa U eJleMEHTApHY HENOT Oy
WJIM JpyTy Hecpehy Koja ,BeJIMUMHOM, UHTEH3UTEeTOM U U3HEHA/JHOM I10jaBOM
yrpOXKaBa ... KUBOTHY cpeuHy“.? Takohe, yrpoxxaBame ,)KUBOTHe CpeJuHe"
je eJleMeHT W MmojMoBa ,Apyra Hecpeha, ,TeXHUYKO-TeXHOJIONKA Hecpeha“,
,BaHpeaHu norabhaj”, ,pu3uK” u ,onacHa Mmatepuja“.?® llocjaeguiie KIUMaTCKUX

21 TlnanH goHocu Biasa Ha mepuof oA fieceT rOJIMHA, a U3BEIITAj 0 cipoBohemwy [laHa
npuarohaBamwa cauyrMmbaBa (Ha Iepyo/ o1 Be roguHe) MUHUCTApCTBO U 0CTaB/ba Biagu.
OpraHu Aip:kaBHe yIIpaBe HA/IJIeXKHU 32 €eHepreTUKY, UH/YCTPHjy, T0JbOIPUBPEY, IYMAPCTBO
u caobpahaj, 1y>KHU €y ia BOTOAUILHb€ JOCTAB/bajy MUHUCTAPCTBY M3BELITAj O CIIPOBEJIEHUM
MepaMa npema CTpPaTEUIKUM JOKyMEeHTUMA, paJu clipedyaBamba HeEraTUBHUX YTHUIAja
KJIMMATCKUX TPOMEHA, KAao U MO/JaTKe 0 MoMJaBaMa, CyliaMa, EKCTPEMHUM TeMIlepaTypama
u apyro. Bugerun: Y. 10 33HYKIL

22 Tlnan, Takobe, o6yxBaTa U aHAJMU3y YTHLAja KIUMATCKUX IPOMEHA, IVIaBHE LIUJ/bEBE
npusarohaBamwa KJAUMAaTCKUM NPOMeHaMa, ONKUC MHCTUTYLMOHAJHOT OKBUpa 3a
npuJarohaBamwe KJIMMaTCKUM IPOMeEHaMa, NpUKa3 noctojehux njaHoBa U CTpaTEMIKUX
JIOKyMeHaTa y 06J1acTH npusarohaBama Ha KJIMMaTCKe IPOMEHE Ca OLleHOM HalpeTKa y
HNPUMEHHU U IPUMeEPHUMa JJ06pe paKce, UTA,.

23 3akoH 0 3alITUTH U cnacaBawy, Ca. aucm LI, 13/07, 5/08, 86/09-ap. 3akoH, 32/11,
54/16,146/21)

24 Bupetu: Yin. 4, T. 6 33C.

25 Tlopep 3apaBJba, ’KUBOTA JBYAU U MaTepHjaaHuX Aobapa. Bugern: Ui 4 33C. OBze 6w,
kKao ny caydajy Cp6uje u lipHe l'ope, y ieTa/bHUjy aHaIU3Y TPpe6aJI0 YK/bYYUTH U MTUTAbE
ca/ip>kaja mojMa ,,)KMBOTHA cpeAuHA” (,0KOJMNII") 1 HOPMAaTUBHUX Be3a u3Melhy KHUBOTHe
CcpeJiMHe, KJIMMAaTCKUX MTPOMeHa U BaHPeJHUX CUTyanuja. BugeTn: 3aKoH 0 3alITUTH
okouiniua, Hapodne nosuwe, 80/13, 153/13,78/15,12/18,118/18.

26 Bupertu:Yn.4,T.133C.
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MpOMeHa Ce jaCHO NMPENO03Hajy U y ojMy ,ejieMeHTapHa HeNoroja“ Yuju caipxaj
33C, c1M4YHO Kao M y peJsieBaHTHOM 3akoHy Penyb6uiuke Cpbuje, Be3yje 3a
pas3snuuTe gorahaje (XUApoMeTEOPOJIOIKOT, F€0JOUIKOT UJIU GUOJIOMIKOT
mopekJia) Kaj Cy Mpoy3pOKOBaHH JieJIOBalkheM NPUPOAHUX cuia. Te mpuposaHe
cuJie ce y 33C Habpajajy o6yxBaTajyhu ekcTpeMHe TeMnepaType Ba3/yxa, Cylle,
nomnsase, 6yjulle, 0J1yje, jaKe Kullle, KJIU3akbe 3eMJ/bUIITA, UT/A.%’

2.3. XpeamcKka. 3aKOH 0 KJIMMATCKHUM IIPOMjeHaMa Y 3alUTUTH O30HCKOT
csoja (y HactaBky: 3KII30C)?® nponucyje na ce Mepe 3a nmpujarohaBatbe
KJIMMAaTCKUM IIPOMEHaMa U 3alITUTY 030HCKOI OMOTAa4a, 3ajeJHO ca MepaMa
3a yb6JsakaBakbe KJIUMATCKUX POMeHa, oA pehyjy, uaMehy ocrtaJsior, ¥ pagu
n3beraBama, ClipeyaBama UM CMakbemwa WITeTHUX Nocjaeulla Ha JbYJICKO
3/paBJbe, KBaJIUTET XKUBJ/bEHA U XKUBOTHY cpeuHy ,y neaunu“.?° 3KI130C
npeaBuba goHowemwe ,CTpaTeruje npujaaroabe KJIMMaTCKUM IpoMjeHaMa y
Peny6Guniy XpBaTCKOj“ U aKIIMOHOT IJIaHA 3a cipoBohewe oBe cTpaTeruje,’’
nopej, pyrux ,TeMe/bHUX JOKyMeHaTa". Pasjilike y 0JHOCY Ha pellema Koja
cazpxe 3akoHu y Cp6uju u llpHoj F'opu BU e ce U y 6pojy JOKYMeHaTa Koje 0Baj
3aKOH cMaTpa ,TeMe/bHUM JJOKYMEHTHUMA", 0CUM JJOKyMeHaTa KOjU Cce 0JHOoCe
Ha npuJaroheBamwe KJIMMATCKUM npoMeHaMa.?! CJIMYHO Kao 1 y ciy4ajy Cpbuje
u lpue lope, 3KII30C nponucyje o6aBe3aH caapxaj CTpaTeruje, c TUM LITO

27 Bupetun: Y. 4, .2 33C.

28 3aKoH 0 KJIMMaTCKUM IpOMjeHaMa U 3alITUTH 030HCKOT cJ10ja, Hapodxe HosuHe, 127/2019.
06uM MaTepHje Kojy peryJiviie 0Baj 3aKOH IPOIMHKCAH je Ha HELITO APyradyMju HAYUH Y OJJHOCY
Ha 3akoHe y Cp6uju u LipHoj l'opu. OcuM nuTamwa npunarohaBama KIMMaTCKUM IPOMEHaMa,
NPpOMNKUCaHO je Jla ce 3aKOHOM o/ipeDhyjy Ha/lJIe3KHOCT U OJTOBOPHOCT 3a y6Jia)kaBamwe
KJIMMaTCKUX IPOMeHa, JOKyMeHaTH 0 KJIMMaTCKUM IpOMeHaMa U 3aliTUTH 030HCKOT
csoja, npahewe u usBemtaBamwe o ['XI' emucujama, cucteM Tpropute I'XI' eMmucujama,
Ba3/lyXOIJIOBHE [leJIaTHOCTH, CEKTOPH U3BaH cucTeMa TprosuHe ['XI' emucujama, Perucrap
YHuje, puHaHCUpamwe yb6JaxkaBawba KJIMMaTCKUX IPOMeHa, UHPOPMaLlMOHU CUCTEM 3a
KJIMMaTCKe IPOMeHe U 3alITUTY 030HCKOT CJI0ja, yIPaBHU X MHCIEKIUjCKU HaA30p. Pasnke
Yy OZJHOCY Ha CPIICKH U IIPHOTOPCKHU 3aKOH OIJlefiajy ce, U3Mel)y ocTaJor, M y YUHeHUIH a
ce JJOHOIeHeM XpPBATCKOT 3aKOHA MPEHOCH y IPAaBHU CUCTEM Te ApKaBe 9 fupekTuBa EY
u 37 ppyrux akata EY y 06/1acTi KJIMMaTCKUX IPOMEHTA.

29 Bupgetu: Yia. 6 3KI130C.
30 Bupgetwu: Y. 10, T. 2 u 4 3KII30C.

31 3akoH,TeMe/bHUM JOKyMeHTHUMa" cMaTpa u CTpaTerujy HUCKOYI/beHHYHOT pa3Boja U
Axuwvonu nJia# 3a cpoohewe CTpaTeruje, 3aTuM ,IHTerpupaHu eHEPreTCKHU U KJIUMaTCKHU
nJiaH Peny6snke XpBaTcke” u [Iporpam y61a’kaBaka KJIMMaTCKUX IPOMjeHa, Tpuaarojoe
KJIUMATCKUM IIpOMjeHaMa M 3allITUTe 030HCKOT cJioja. MehyTum, y cinydajy Cpbuje, o6aBesa
JOHOIIEeHka I/IHTeI‘pI/ICZ:IHOI‘ HAIlMOHAJIHOT €HEePreTCKOr U KJIMMATCKOT IIJIaHA NPOIIHCaHa
je kacHUjUM HU3MeHaMa 3akoHa eHepreTunu (2021), rae ce y unany 8a npaBu pedepeHLa
Ka npey3eTUM ob6aBe3aMa U3 MehyHapoHUX yroBopa. BugeTu: 3akoH o eHepreTuiy, Ca.
anacHuk PC, 145/14,95/18 - ap. 3akon, 40/21.
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cey cJy4ajy XpBaTCKOTI 3aKOHa roBopu o CTpaTerujyu 4Yuju BpeMeHCKH [1epro/,
Bakema je oapehen Ha nepuog no 2040. roguHe ¢ norjiegom Ha 2070. roguHe.
TakaB JOKYMEHT 06aBe3HO caJip>Ku, U3Mehy ocTaJior, KIMMaTCKe MoJiesie U
npojekuuje 6yayhe kjanMe, IpoLeHy yTULaja KIMMaTCKUX IPOMeHa Ha APYLITBO
Y )XUBOTHY CpeJiMHY, MPOLEHY PambHUBOCTH U PU3UKA, UTA.>? 3a passuKy
ox cutyanuje y Cpbuju, rae JOKyMEHT KOjU Ce OJTHOCU Ha MpuJarohaBame
KJIMMaTCKUM NIpoMeHaMa AoHocH Biiaga, y XpBaTCcKoj 0Baj JOKYMEHT JOHOCH
XpBaTcku cabop.* Takobhe, XpBaTCKHUM 3aKOHOM je MPELM3HO MPOMUCAHO U KOjU
opraHu Tpe6a /ia y4ecTBYjy y NIpUIIPeMU JOKyMeHTa.>*

3akoH 0 cyctaBy nuBuJIHe 3amTuTe (y HactaBky: 3CII3)%*® npemnosHaje
»U3BaHpeJHU Jorahaj“, ,kaTtactpode” u ,Besnuke Hecpehe”. Hema noce6Hor
ynyhuBamwa Ha KJIMMaTCKe NPOMEHE Kao eJIeMeHT HEKOT 0/ OBHX I10jMOBa,
ajay ce ,npupoAHu” forahaju nojassbyjy U y AeuHULUjU ,KaTacTpoda“ U
y neduHUIUjU ,Beanke Hecpehe“.?® CanuHo kao y cay4ajy Cp6uje u lpHe
['ope, nox ,katacTpodoM” ce nojpasyMeBa CTawbe M3a3BaHO MPUPOJHUM U/
WM TeXHUYKO-TEXHOJIOWKUM JorahajeM Koju (06MMOM, UHTEH3UTETOM U
HeOo4YeKMBaHOUINY) yrpoXKaBa }KMBOTHY CpeUHY, TOpeJ 3/ipaB/ba U }KMBOTA
Beher 6poja /byau 1 UMOBHHe Behe BpeIHOCTH, a UUjU HacTaHaK HUje Moryhe
CIPEYUTH UJIM NOCIeJUIle OTKJIOHUTH /leJIOBahbeM CHAara CUCTeMa LIUBUJIHE
3alTUTe NOJpy4He (peruoHasiHe) caMoynpaBe. XpBaTCKU 3aKOH y 3HAUYeHe
nojMa ,Katactpode” ykbyuyje u onvcaHe jorabaje, ako oHU NpefCcTaB/bajy
nocJsieivlie HacTajle TEPOPU3IMOM M PAaTHHUM [JleJIOBakEM, [IOK Ce Y CAy4ajy
CPIICKOT 3aKOHa MOCJIeJMIle PAaTHOT pa3apara UJIW Tepopu3Ma Be3yjy 3a
nebUHULHjY ,TEXHUUKO-TeXHoJIolIKe Hecpehe,**” a y ciy4ajy upHOropckor
3aKOHa 3a AieUHULH]jY NIojMa , ApyTra Hecpeha.“®®

32 To ykJpyuyje u: IPHOPUTETHE Mepe ¥ aKTUBHOCTH, MehyHapoaHe o6aBe3e 1 MehyHapoaHy
capaamy Peny6/inke XpBaTcKe, CMepHHUILe 33 HAyYHa UCTPaKMBakba U3 IOAPYyYja IpoLeHe
yTHIaja ¥ IpuJarohaBama KJIMMaTCKUM IPOMeHaMa, IPOLeHY Cpe/icTaBa 3a CIpoBoherbe,
aHaJIM3y TPOLIKOBA U KOPUCTH ClIpoBohera Mepa npuJiarohaBarba KJIMMaTCKUM IPOMeHaMa,
OKBHUp 3a npaheme U Bpe/JHOBak€ C IOKa3aTe/bHUMa.

33 Bupgetu: Ui 14, ct. 3 3KII30C.

34 Hocuunany uspajge CTtpaTreruje npujaarohaBamwa KJIMMaTCKUM IPpOMeHaMa je TeJo
Jip>KaBHe yIipaBe Ha/lJIeXKHO 3a 3alITUTY )KUBOTHE Cpe/IMHe y capa/iibU C TeJIUMa JipXKaBHe
yIlpaBe U [pyrMM IpaBHUM JIMLUMa KOja MMajy jaBHa oBJlalihera, HaJIeXXHUM 3a [I0CJ10Be
MeTeopoJIOTHje, 3allITUTe IPUPO/ie, 3alITUTE XKUBOTHE Cpe/IHHe, I0JbONPUBpeJie, pubapcTaa,
11yMapcTBa, BOJONPUBPe/ie, eHepreTHKe, UHAYCTpPHje, IPOCTOPHOT ypehewa, caobpahaja,
Mopa, TypHU3Ma U 3alITUTe JbYCKOT 3ipaBJba.

35 3akoH o cycTaBy LUBUJIHe 3alITUTe, HapodHe HosuHe, 82/15,118/18,31/20,20/21.
36 Bugertu:Ya. 7, 1.8 uT 33 3CII3.

37 Bupgetu Y. 2, T. 3 3CPKYBC.

38 Bugertwu Y. 4, 1.4 33C.
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3. YnanctBo Cp6uje, LipHe l'ope u XpBaTcKke y MehyHapoagHuM yropopuma

JleTa/bHUje pa3MaTpamwe KapaKTepa HOpMaTUBHUX 0JJHOCA U3MeDy KIUMATCKUX
IIpOMeHa U BaHpeJHUX CUTyalldja moJpasyMeBaJio 64 yBakaBakbe Beher
6poja unHUIaLa Mehy KojuMa O6M ce mUTake OJJHOCA YHYTpallkber npasa
npema o6aBe3aMa U3 MehyHapoAHHUX yTrOBOpa MOIJIO CMAaTpPaTH jeJHUM Of,
ONMIITHUX YNHHUJIANA.?>? AKO ce 33 KpUTEPUjyM y3Me YJIAHCTBO y MehyHapOoAHUM
yroBoprMay 06/1acTH KJIMMATCKUX IPOMEHa, OH/ja 61 ce MOIJI0 KOHCTAaTOBAaTH
Jla TIOCTOjU ycaryalleHOCT Y MOoIJielly YJaHCTBa y TPU K/by4dHa MehyHapoaHa
yrosopa. CBe Tpu ApxaBe (XpBaTcka, Cp6uja u Lipna ['opa) cy ynanune OkBupHe
koHBeHLMje YH o npoMeHu kiuMe, KjoTo npoTokosia y3 OKBUPHY KOHBEHIIH]Y O
npoMeHH KirMe U [lapuckor cnopasyma o kauMu.*’ Kaja ce pagu o aManamMaHy
Ha AHekc b KjoTo npoTokosa (2006, Koju joil HUje CTYIIHO HA CHAry), 3a caja
Cy OBaj IOKYMeHT NmoTnrcaau Xpatcka u Cp6uja,*! fok cy JJoxa amaHAMaH Ha
KjoTo npoToko.s (2012) npuxBaTHJie CBe TPH ApkaBe.*? Pasjivke y norjaeny
YJIaHCTBAa y OBUM MehyHapoJHUM yroBopHMa MOTY ce carjejaBaTH Kpos3
6p3uHy noTBphuBawa MehyHapoHUX yroBopa, KPO3 CTATyC Y PeXUMY KOjU
je ycnocTtaBJsbeH KjoTo npoTOK0JIOM, Kao U UCNlyhaBake o6aBe3a U3 [lapuckor
cnopasyMa. OBe pa3/iuke 64 ce MorJie, HajBeh UM J1eJ10M, Be3UBATH 32 YN HEHUILY
Jla je XpBaTcka yyiaHuLa EY u 1a 1o ToM 0CHOBY UCIlyH-aBa CBOje 06aBe3e Koje
npoucTruuy U3 Mmehynapoanux yrosopa (Todi¢, 2019).

39 36or npeaBubeHor o6uMa pajia oBje he 6UTH yKa3aHO CaMO Ha NUTake YJIaHCTBA TPU
Jip>KaBe y peJieBaHTHUM MehyHapoJHUM yroBopuMa y 06J1acTH KJIMMATCKUX IPOMEHa,
uMajyhuyBuay (Moryhe) kopesanuje n3mMehy 3akoHa Koje Cy OHe JOHeJIe M OBUX MehyHapOoJHUX
yroBopa. OBo HApO4YHUTO y Jlesly 06aBe3a Koje Nponucyjy MehyHapoJHU yroBopH, a TUYY ce
npuMeHe (M o6aBelITaBawka O NPUMEHH) Mepa NpuiarohaBamwa Ha KJIUMaTCKe NPOMEHE,
IITO 3aC/1yKyje noceGHy aHaIu3y. Mepe npusarohaBarma Ha IpOMeHe KJIMMe Pe/iCTaB/bajy
CYLITUHY U Haj3Ha4yajHUjH Zleo o6aBe3a U3 pesieBaHTHUX MehyHapo HUX yTOBOPa, 3ajeJHO
ca MepaMa CMambemba eMHUCHja racoBa 3a epeKTOM CTaKJeHe 6allTe, 0JJHOCHO OrpaHUYeha
pactanpocedHe riob6asHe Temnepatype (Mayer, 2021a; Mayer, 2021b). Cnenuduyan nosioxaj
3eMaJbay pa3Bojy y caBpeMeHOM MehyHapoAHONIPaBHOM CUCTEMY 3aIUTHUTE KJIHUME jeJjaH je
0/1 K/byYHHUX YMHMJIALA KOjH leTepMUHMUILE, U3MeDy ocTaJIor, M KapaKTep IpaBa 1 o6aBe3a
Jip>KaBa y JleJly KOju ce 0JlHOCH Ha npuJiarohaBamwe Ha mpomeHe kiuMe (Toauh, 2018).

40 Ilpeyseto 18.9.2022. https://treaties.un.org/pages/ViewDetailslll.aspx?src=TREATY
&mtdsg_no=XXVII-7&chapter=27&Temp=mtdsg3&clang=_en; https://treaties.un.org/pages/
ViewDetails.aspx?src=TREATY&mtdsg_no=XXVII-7-a&chapter=27&clang=_en;
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XXVII-7-
d&chapter=27&clang=_en.

41 Ilpeyseto 18. 9. 2022. https://treaties.un.org/pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=XXVII-7-b&chapter=27&clang=_en.

42 Ilpeyseto 18. 9. 2022. https://treaties.un.org/pages/ViewDetails.
aspx?src=TREATY&mtdsg_no=XXVII-7-c&chapter=27&clang=_en.
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4. YMecTO 3aKJ/by4YKa

YHyTpauwHy nponucy Tpu apxkase (Cp6uje, LipHe 'ope n XpBaTcke) caapke
3HayvajaH HUBO CJAUYHOCTH y IeJ1y KOjU Ce 0JHOCH Ha Be3e u3Mehy KJIMMaTCKUX
IpoMeHa U BaHPEeAHUX cuTyanuja. [Ipenyinrame ,KJIUMATCKUX IPpOMeHA" U
»,BaHpeJHUX CUTyalUja"“ MOxe ce NPaTUTH KAaKO ca CTAHOBUILTA AePUHULH]ja
KJbYYHUX [10jMOBA, TAKO M KPO3 pasuyuuTe ob6aBe3e, yKbyuyjyhu u o6aBese
KOje ce 0/jHOCe Ha mpuJiarohaBame Ha KJIMMaTcKe poMeHe. 06aBe3a ycBajamba
,JOKyMeHaTa IJJaHWpawa“ ponucaHa je y 3aKOHUMa y 006J1aCTU KJIUMATCKUX
IIpOMeHa y CBe TPH JipKaBe U OHa 06yxBaTa, u3Mehy ocTtasior, U JoHOLIEHE
oaroBapajyher fjokyMeHTa KOjU ce OJHOCH Ha IpusarohaBame KJAMMATCKUM
npoMeHama. AHa/iM3a 06aBe3HOr ca/ZipKaja OBUX JOKyMeHaTa IoKa3syje Jia
[IOCTOje 3HavyajHe CJAUYHOCTH, aJu U oZpeheHe passuke. C pyre cTpaHe,
OCHOBHM 3aKOHH KOjUMa ce peryJuile 06JacT ynpaB/bakba BaHPEJHUM
cUTyallMjaMa Ha pa3J/IMuMTe HauMHe NIPeno3Hajy KJIMMaTCKe IpOMeHe Kao
eJleMeHT BaHpeJHUX cuTyaluja (katactpoda, NPpUPOJHUX HENOTOAA, UTA).
Moryhe je youuTH HEKOJIMKO TayaKa y KOjuMa MPOMUCHU TPHU ApKaBe UMajy
3ajeJHUYKHU CaZipKaj U KapaKTepUCTUKe ((KUBOTHA CpeJIUHA, 3/IpaBJbe, )KUBOT,
MMOBHHA Behe BpeJJHOCTH, UT/A. — Kao IpeJMeT 3alUTUTe), aJld U U3BECHE
pasJuiuke. [locTojamwe onpeheHnx pa3JivKka yCc/J0BJ/bEHO je, HajBehuM JiesioM,
YUHbEHULIOM Ja je XpBaTcka 4iaaHuua EY, a gpyre aBe ApxKaBe KaHAULATH
3a 4JIAHCTBO Yy 0BOj opraHusanuju. OBO ce OHOCHU U Ha Jie0 KOjU ce ThYe
MehyHapoaHUX yroBopa, 6e3 0631pa Ha UUHEHUILY Aa IOCTOjU ycKJaaheHOCT
y NorJeAy 4JaHCTBa TPHU Ap>KaBe Yy MehyHapoJHHUM yroBopuMma y o6J1actu
KJIMMaTCKUX IpOMeHa.
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CLIMATE CHANGE, EMERGENCY SITUATIONS AND THE
RESPONSE OF SERBIA, MONTENEGRO, AND CROATIA

Summary

The aim of the paper is to examine the relationship between climate change and
emergency situations in the legal systems of three states: Serbia, Montenegro,
and Croatia. The first part of the paper presents the attitudes of Serbia, Monte-
negro and Croatia towards climate change and emergency situations. The author
analyzes the laws regulating the field of climate change (from the standpoint of
potential relevance for emergency situations) and the laws regulating the field of
emergency situations (from the standpoint of potential relevance for climate chan-
ge). The second part of the paper points to the membership of Serbia, Montenegro
and Croatia in relevant international agreements in the field of environment. The
author discusses the position that the relationship between the climate change
and emergency situations is not regulated in a comprehensive manner, and that
this issue has been partially and inconsistently recognized in international law
regulations. In that regard, there is room for a significant clarification on their
correlations. The character of the links between climate change and emergency
situations should be viewed in light of the development of international law and the
specific features of the legal systems of the three countries, including their status
within the EU integration process.

Keywords: climate change, environment, emergency situations, disasters, interna-
tional agreements, climate change laws, Serbia, Montenegro, Croatia, EU.
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the theoretical background for conducting the empirical research at the
Faculty of Law in Osijek and the College of Applied Sciences in Vukovar, the
analysis of major challenges encountered by teachers and students, the final
conclusions and proposals for improving the organization of the educational
process in future extraordinary circumstances.

Keywords: higher education, public service, COVID-19 pandemic, students,
organization.

1. Introduction

In the course of the COVID-19 pandemic all stakeholders in the higher education
system faced numerous challenges. At the outset of the pandemic, over a relati-
vely short period of time, all the participants in the higher education system were
forced to use Internet platforms in order to ensure timely distribution of teaching
materials to students, to teach classes according to the schedule, to organize
exams, seminars, exercises etc. The managing stakeholders made decisions,
issued recommendations, guidelines and instructions to facilitate the simplest
and easiest adjustment of the teaching process in this extraordinary situation.
It was neither an easy nor a simple task, especially for those administrations
whose organizational capacities have not been oriented towards adaptive orga-
nizational structures. For such administrations, the adjustment itself was even
more difficult. In retrospective, it may be said that all these challenges have
ultimately contributed to the improvement of the teaching processes, not only
in “normal” circumstances but also in extraordinary situations.

This paper presents the results of the empirical research which was conducted
among full-time and part-time (1st, 2nd, and 3rd year) students at the Faculty
of Law, Josip Juraj Strossmayer University of Osijek, and the College of Applied
Sciences Lavoslav RuZicka in Vukovar, Croatia. The starting hypothesis of the
research was as follows: the observed higher education institution ensured the
efficiency of the teaching process and maintained adequate teacher-student
relations during the COVID-19 pandemic. The paper aims to examine the opi-
nions of fill-time and part-time students on the organization of classes during
the pandemics. The contribution to administrative science is evident in the
theoretical background, the research methodology and research results, and
the conclusions relating to content analysis.

2. Theoretical background of research

Higher education (HE) is a part of public administration which is called public
services. As stated by Kopri¢ et al. (2021), public services are highly complex
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since they refer to a segment of public administration diverse in activities. They
represent various activities containing more or less economic-commercial ele-
ments performed in the public interest under a special legal regime, for which
the public authority ensures at least part of the financial, organizational and
other types of burdens (Kopri¢, Marceti¢, Musa, Pulabi¢, Lali¢ Novak, 2021:
233-234). In addition to the concept of public service, it is very significant to
highlight one of the key tendencies in the development of administration, the
tendency towards informatization of administration, which has become even
more dominant during the COVID-19 pandemic. According to Pusi¢ (2002), the
term informatization implies the use of information technology which encou-
rages forming the horizontally coordinated networks of work teams along with
vertical coordination through hierarchy (Pusi¢, 2002: 106).

The organization of the teaching processes during the COVID-19 pandemic was
conditioned by organizational specificities of the observed institutions. The
Faculty of Law in Osijek (hereinafter: Faculty of Law) is a legal person incor-
porated in josip Juraj Strossmayer University (hereinafter: University). Even
though the Faculty of Law has a certain degree of autonomy, it should fit the
standards prescribed by the General Acts of the University regarding the or-
ganizational and working procedures. The internal organization of the Faculty
of Law is determined by the Decision of the Faculty Council in accordance with
the Decision of the University Senate, whereas all the issues regarding student
rights, obligations and status are regulated by the General Acts of the Univer-
sity. In accordance with the Statute?, the Faculty of Law in Osijek organizes and
performs integrated undergraduate, graduate and postgraduate academic study
programs, professional graduate study programs, and postgraduate specialist
study programs (Article 9, para. 1, items 1, 2 and 3 of the FL Statute). The Colle-
ge of Applied Sciences Lavoslav RuZicka in Vukovar (hereinafter: College) is an
independent legal person founded by the Regulation of the Government of the
Republic of Croatia on establishing the College of Applied Sciences Lavoslav RuZic-
ka in Vukovar.? The internal organization and other important issues regarding
the functioning of the College are determined pursuant to the Regulation, the
Statute and all general acts of the College based on the CAS Statute.? The College

1 The Statute of the Faculty of Law in Osijek, JJ Strossmayer University of Osijek (2022);
https://www.pravos.unios.hr/download/2022-statut-pravos-16-05-2022.pdf (accessed on
12.8.2022)

2 The Regulation of the Government of the Republic of Croatia on establishing the College
of Applied Sciences Lavoslav RuZic¢ka in Vukovar, Official Gazette of the Republic of Croatia,
no. 92/2005, 119/2013.

3 The Statute of the College of Applied Sciences Lavoslav RuZi¢ka in Vukovar (2021); https://
vevu.hr/wp-content/uploads/2021/08/49StatutVEVUprociscenitekst.pdf, (accessed on
12.8.2022).
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is a public college which performs undergraduate and graduate professional
study programs (Article 2 of the CAS Statute).

3. Research methodology

With the aim of verifying the set hypothesis, the research was conducted on a
sample of 60 full-time and 60 part-time students in 1%, 2" and 3" year of profe-
ssional administrative studies (120 students from all three years of studies in
total). The sample is considered representative and relevant for obtaining insight
into organization of the teaching process during the COVID-19 pandemic since
it includes part of full-time students and all part-time students in professional
administrative study program at the Faculty of Law in Osijek and all the full-
time and part of part-time students in the professional administrative study
program at the College in Vukovar.

A questionnaire comprising 25 questions was composed for research purposes:
the first four questions referred to general information about the participants
(gender, institution, student status, and year of study); 14 close-ended questions
(5to 18) referred to the organization of classes and the teaching process during
the COVID-19 pandemic; 6 close-ended questions (19 to 24) referred to students’
perception on successful performance of obligations during online classes; and
the open-ended question (25) referred to additional student observations. The
Likert 5-point type scale was used to rank the levels of satisfaction (1 - I comple-
tely disagree; 2 - I mainly disagree; 3 - I neither agree, nor disagree; 4 - I mainly
agree; 5 - I completely agree). The research was conducted during the first week
of classes in the summer semester in the academicyear 2021/2022, from Febru-
ary 28 to March 4% 2022. Questionnaires were distributed personally by the
research team members who were present during the questionnaire completion
in case additional clarifications and instructions were needed. The respondents
completed the questionnaires individually, in several groups, depending on the
year of study and student status.

The analysis of the obtained data was performed by using the IBM SPSS Statistics
26 (SPSS Inc., Chicago, Illinois, USA, 2019) statistical software. Descriptive stati-
stics and normality test on the distribution of the dependent variables across all
levels of the independent variable was applied on the obtained results by using
the Kolmogorov-Smirnov test. In cases where the distribution normality was
affected, methods of nonparametric statistics were applied. For determining
the differences in answers based on gender, organization, student status and
year of study, the General Linear Model Multivariate analysis was used. The
significance level was p<0.05.
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4. Research results

As previously mentioned, the research included the matching number of students
attending the Faculty of Law and College (60 participants from each), as well as
the matching number of full-time and part-time students from each institution
(30 full-time and 30 part-time students). The results show that the student sta-
tus (as full-time or part-time students) caused no significant differences in the
obtained answers (p=0.54). Almost 66% of the respondents were female but the
results show that gender had no effect on statistically significant differences in
answers (p=0.54). Although the respondents were offered the possibility not
to state their gender, no one used this option. Chart 1 shows the respondents’
gender structure. The results of the General Linear Model Multivariate analysis
indicated that gender had no influence on the statistically significant differences
in answers (p=0.54).

Chart 1. Gender structure of the respondents

gender

male
M| female

Source: Authors' statistical analysis of the collected data (2022)

The research was conducted in March 2022 and it included the following res-
pondents:

a. students who started their first year of study in the academic year 2021/2022.
This group of students had only one semester of online classes (the first/winter
semester);

b. students who started their second year of study in the academic year
2021/2022. This group of students had three semesters of online classes (first
and second semester in the academic year 2020/2021, and third semester in the
academic year 2021/2022);
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c. students who started their third year of study in the academic year
2021/2022. This group of students had four semesters of online classes, from the
outset of the COVID-19 pandemic in March 2020 (the second/summer semester
of the academic year 2019/2020, the third and fourth semester in the academic
year 2020/2021, and the fifth semester in the academic year 2021/2022).

Taking into consideration the aforesaid facts, the most relevant answers sho-
uld be those provided by the third year students who spent almost the entire
period of study attending online classes. In order to ascertain the validity of
this assumption, additional General Linear Model Multivariate analysis was
performed on the four chosen questions. The results show the level of statistical
significance of p<0.05. These results will be presented later in the paper when
analyzing individual answers. Chart 2 shows the number of students per year
of study.

Chart 2. Participants (respondents) per year of study

year of study

m first year
W second year
[ third year

Source: Authors' statistical analysis of the collected data (2022)

The overall questionnaire results indicate that the both institutions demon-
strated a significant level of organizational preparedness to act in unpredicta-
ble extraordinary circumstances caused by the COVID-19 pandemic. In a very
short period of time, the institutions had to design new ways of organizing the
teaching process and instruction.
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At the very outset of the COVID-19 pandemic in early March 20204, the classes
were not held at all.’ In line with the Recommendation of the Ministry of Sci-
ence and Education,® HE institutions had to opt for a distance learning model,
depending on the availability of Information technology (IT) resources to both
teachers and students. Thus, teachers initially resorted to using email communi-
cation and posting teaching material (chapters to be covered) and assignments
on the official institutional websites. After realizing that the situation might be
permanent, the institutions began organizing online classes. For the purposes of
holding online classes, teachers needed a certain level of IT skills and technical
equipment, as well as additional time for preparing online classes. The entire
process was fast and spontaneous: teachers used various platforms (Skype,
Google Meet, Zoom, Moodle, MS Teams) and other distance learning tools they
had already been familiar with, or which were recommended by the institution.
As the central infrastructural institution the Republic of Croatia in charge of
the entire science and higher education system in Croatia, the University Com-
puting Centre of the University of Zagreb (SRCE)’ very promptly prepared the
instructions for organizing and holding online classes by using different online
platforms and organized webinars for educating the teaching staff. In addition,
institutions organized short training sessions for their teaching staff covering
the basics of Moodle and Merlin systems. In March 2020, at the outset of the
COVID-19 pandemic, the Faculty of Law organized workshops on the available
remote learning systems (Merlin-SRCE, Loomen e-classroom, Merlin e-classro-
om), where interested teachers(using their personal computers) were instructed
how to use these remote learning systems. Initially, the College did not organize

4 In the Republic of Croatia, the COVID-19 epidemic was officially declared on 11 March
2020 by the Decision on declaring the epidemic of the COVID-19 desease caused by the SARA-
CoV-2 virus, issued by the Ministry of Health of the Republic of Croatia (RC); See: Ministry
of Health RC (2020) https://zdravlje.gov.hr/UserDocsImages//2020%20CORONAVIRUS//
ODLUKA%200%20PROGLA%C5%A0EN]JU%20EPIDEMIJE%20BOLESTI%20COVID-19.pdf:

5 On 13 March 2020, the Government of the Republic of Croatia adopted the Decision on the
suspension of teaching activities at universities, secondary and primary schools, preschool
education institutions, and the establishment of distance learning (“Narodne novine”, no.
29/20 and 32/20) (Ministry of Science and Education 2020:5) See also : Ministry of Health
(2020): https://mzo.gov.hr/UserDocslmages/dokumenti/Vijesti/2020/Uputa%20-%20
visoka%20ucilista%20-%2019.%203.%202020..pdf

6 Ministry of Science and Education RC (2020). Recommendations to higher education
institutions regarding the organization of the distance learning process, 11 March 2020,.
https://mzo.gov.hr/UserDocsImages/dokumenti/Vijesti/2020/Preporuke%20visokim%20
ucilistima%20vezano%20uz%?20organizaciju%20obrazovnog%20procesa%20na%20
daljinu%20te%20dostava%20povratnih%20informacija.pdf

7 See: University of Zagreb University Computing Centre (SRCE - Sveucilisni racunski centar,
Sveuciliste u Zagrebu); https://www.srce.unizg.hr/en/about-srce (accessed on 20.10.2022)

51



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | BPoj 96 | 'ofuHA LXI | 2022

educational workshops for the teaching staff, who independently explored the
instructions on using the Merlin system (which was recommended by the Colle-
ge). The first education for using the MS Teams was held in June 2020. Thus, the
instruction during the first (summer) semester at the College was quite versatile
and uneven (unstandardized), as it largely depended on the resourcefulness and
commitment of every individual teacher. The research results indicate that the
teachers responded to the challenge quite well. However, our analysis shows a
statistically significant difference (p=0.001) between the answers provided by
the students attending the Faculty of Law (PRAVOS) and those attending the
College (VEVU).® Chart 3 shows the difference in students’ responses to the
question whether the teachers in the two institutions were properly prepared
to teach online classes. It cannot be said that the difference is merely a result of
workshops organized by the Faculty of Law; it was most probably influenced
by the teachers’ previous professional training, preparedness and commitment
to face a new challenge.

Chart 3. Teachers’ preparedness for online classes

S0AVHd

Frequency
uoiynysu|

A3

s 14
)

Teachers were ly trained for holding online classes

Source: Authors’ statistical analysis of the collected data (2022)

Further analysis of students’ responses per year of study at the two institutions
showed no statistically significant differences regarding this question (Faculty
of Law p=0.23; the College p=0.42), nor did the third year students at the Faculty
of Law provide any statistically different responses to those provided by the
third year students attending the College, as shown in Chart 4.

8 For the purposes of presenting information in charts, the Faculty of Law in Osijek is
referred to as PRAVOS, while the College of Applied Sciences in Vukovar is referred toas VEVU.
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Chart 4. Distribution of respondents’ answers on teachers’ professional educa-
tion and preparedness to teach online according to the respondents’ years of
study and institution

year of study
first second third
institution institution institution

PRAVOS vEWU PRAVOS VEVU PRAVOS vEVU

| J I| III |
ot .I L .I ll
® 1 2 34 501 2 3 4 501 2 34501 2 3 4 501 2 3 450123 458

Source: Authors’ statistical analysis of the collected data (2022)

Frequency

To avoid further confusion, the analysis focused on students’ attitudes and
opinions about online classes without special indication of the academic year.
Therefore, the results presented below show the overall impression about online
classes at the two institutions.

4.1. Online classes and their quality

When the lock-down was declared in March 2020, the two HE institutions faced
a challenge of maintaining a continuous teaching process, regardless of the given
circumstances. Therefore, we wanted to investigate whether, in the opinion of
the research participants, the continuity of the teaching process was preserved
in the given circumstances, and to what extent. Thus, in response to the questi-
on whether the online classes enabled a regular (continuous) teaching process
during the pandemic, a total of 56,66% of respondents attending the Faculty of
Law and 71,66% of respondents attending the College chose the answer 5 - [
completely agree. Chart 5 shows the participants’ responses to this question.
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Chart 5. The frequency of regular classes during the COVID-19 pandemic
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Online classes enabled regular teaching process to continue even during the pandemic

Source: Authors' statistical analysis of the collected data (2022)

Although the classes were not held in-person on the premises of the two HE
institutions, there was a fixed schedule for online classes, which was published
on the institutional websites and which had to be abided by. At the College, te-
achers were obligated to send students additional notifications by email about
the scheduled lectures, in accordance with the instructions provided by the
administration, even though the schedule had already been published on the
institution's official website. It is most probably for this reason that the stu-
dents attending the College provided more positive answers to the question on
being timely notified in advance about the scheduled lectures than the students
attending the Faculty of Law. Chart 6 shows that 93,33% of the College students
expressed a very high or the highest level of satisfaction, as opposed to 81,67%
of students from the Faculty of Law.
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Chart 6. Timely notifications regarding the scheduled lectures during online
classes
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We received information about the schedule of online classes in time
Source: Authors’ statistical analysis of the collected data (2022)

Online classes were a challenge for all participants in the teaching process,
especially during the lock-down. Professional and private obligations had to
be well organized and handled, teachers (and some students) faced additional
responsibilities with their own children who were not attending school at that
moment, some of them had COVID-related health problems, etc. Despite all the
difficulties and challenges, the obtained results show the classes were held quite
regularly. Chart 7 shows that 70% of students attending the Faculty of Law and
68,33% attending the College expressed the highest level of satisfaction regar-
ding the frequency of instruction in line with the planned schedule.

Chart 7. Frequency of holding classes in accordance with the planned schedule
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Classes were held in accordance with the prior set schedule
Source: Authors’ statistical analysis of the collected data (2022)
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Additional analysis was conducted to examine whether there is a difference
between the participants’ answers to this question depending on the year of
study and institution. It showed that there was no statistically significant diffe-
rence between the first, second and third year students attending the College
(p=0.82) and the first, second and third year students attending the Faculty of
Law (p=0.60). Regardless of the fact that some students spent only one, three or
even five semesters attending online classes, the provided answers show similar
values. In addition, no statistically significant difference was noticed between
the answers given by the third year students attending the Faculty of Law and
the third year students attending the College. Chart 8 shows the distribution of
respondents’ answers per year of study and institution regarding the frequency
of instruction.

Chart 8. Distribution of respondents’ answers according to the year of study
and institution regarding the frequency of instruction in accordance with the
planned schedule.

year of study
first second third
institution institution institution
PRAVOS VEW PRAVOS VEW PRAVOS VEW

Frequency
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Source: Authors’ statistical analysis of the collected data (2022)

Regardless of the given circumstances, the teachers were required to observe the
planned schedule and teach the required weekly number of hours prescribed in
the institutional curricula and syllabi. On the other hand, considering the avai-
lable technical equipment and personal working and living conditions, students
followed their online classes from home, from their offices, while travelling to
and from work, while doing chores, or while helping their own children handle
their online classes. Many teachers had similar experiences. Thus, students
were asked to what extent their teachers observed the planned schedule and
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held the specific number of online classes. Chart 9 presents the respondents’
answers, which indicate that teachers at both institutions held online classes
most regularly.

Chart 9. Respondents’ answers about the number of held online classes
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Source: Authors’ statistical analysis of the collected data (2022)

The regular holding of online classes was necessary to keep the teaching process
active, butitis quite difficult to imagine that this way of teaching may completely
substitute the traditional classes held in person. Due to the limited technical
possibilities of the virtual environment, it is difficult to develop a constructive
debate or establish a working relationship with students. The process of writing
and presenting seminar papers aims to develop students’ speaking and rhetoric
abilities as well as to encourage their critical thinking. Some activities, such as
organizing and holding practice hours including problem-solving and analyzing
individual tasks, require a high level of teacher and student engagement. Experi-
ence showed that it was rather difficult to achieve these goals in online classes.
It was also confirmed by participants’ answers. Chart 10 shows the respondents’
opinions about the quality of instruction (seminars and exercises), indicating
that students considered that the quality of instruction was higher in the tra-
ditional classroom settings than in online classes. The analysis did not indicate
the presence of a statistically significant difference on this issue between the
students attending the Faculty of Law and the College.
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Chart 10. Student opinions about the quality of in person classes
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Source: Authors’ statistical analysis of the collected data (2022)

4.2. Access to literature during online classes

In addition to challenges referring to the organization of online classes in general,
there was a special challenge related to attempts to access the necessary litera-
ture for preparing seminar papers, doing course assignments and preparing for
tests. Literature necessary for administrative study programs is quite extensive
and it consists of a large number of textbooks, scientific and professional resear-
ch papers which are not available in electronic form. Given the fact that students
were unable to physically access libraries at their HE institutions, adequate so-
lutions had to be found to enable students’ access to such literature. In solving
this problem, the teachers played the key role and demonstrated their creativity
by allowing access to such learning material in a number of different ways. They
prepared PowerPoint presentations, scanned the textbooks, compiled scripts
and manuals which were published on the official websites of each institution.
Certainly, when sharing materials in such a way, special attention had to be given
to copyright issues. Some teachers even sent their students materials by email.
Distance learning platforms (such as Merlin and Moodle) proved quite useful
for practice hours (exercises) because they have in-built program solutions for
this concept of teaching. According to the obtained results, both the Faculty of
Law and the College showed rather satisfying levels of organizational resour-
cefulness and preparedness. Chart 11 shows that students at both institutions
were largely satisfied with the provided access to learning material. Only two
respondents from the Faculty of Law expressed dissatisfaction, whereas there
were no dissatisfied respondents from the College.
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Chart 11. Access to learning materials
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The accessibility of learning materials was further analyzed according to the
respondent’s year of study and institution. The results presented in Chart 12
show that there was no statistically significant difference between the opinions
of students from the two institution (the Faculty of Law p=0.25, the College
p= 0.67). It also proved to be the case with responses provided by third year
students at both institutions. This even distribution of respondents’ answers
additionally proves the relevance of the obtained research results.

Chart 12. Distribution of respondents’ answers on the accessibility of learning
materials according to the year of study and institution

year of study
first second third
institution institution institution
PRANVGS vEVU PRAVOS VEVU PRAVOS VEVL
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Source: Authors’ statistical analysis of the collected data (2022)
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In terms of access to literature, library services are also very important at
both institutions. The Faculty of Law currently employs five librarians with a
university degree who quite promptly and successfully handled both teachers
or students’ requests for literature by e-mailing the digitalized version of the
requested texts in accordance with copyright law prescriptions. The FL library
is well-equipped with both compulsory and non-compulsory literature, as well
as with referential literature intended for preparing seminar papers. In order
to simplify access to relevant literature and facilitate quality online instruction
in the extraordinary pandemic circumstances, the librarians digitalized more
than 600 units of compulsory literature. Free access to e-books that were made
available by foreign publishers was more than welcome. It was necessary for
certain courses to be held, and it was coordinated by professors teaching such
courses. An additional advantage was the fact that the FL library enabled access
to a huge number of databases: 30 multi-disciplinary databases (bibliographic
and complete texts), 23 databases (containing over 11,542 titles of electronic ma-
gazines and 8,429 e-books) which were available via the subscription paid by the
Croatian Ministry of Science and Education, and 9 databases (containing 5,116
different magazine titles) which were available via the subscription provided by
the Faculty of Law. The access to all the subscription-based digital content was
facilitated via the Faculty proxy server and AAl user name and password. Given
the fact that the Faculty of Law had been continuously renewing the subscrip-
tion for the Legal Legislations Portal (IUS-info) for the past 10 years, students
had continuous online access to all the positive legal regulations envisaged in
their course assignments. On the other hand, the College library has only one
employee, a significantly lower number of books, and does not pay subscription
to any of the relevant databases. These objective differences are to some extent
visible in the research results; namely, this was the only question where less than
50% of students attending the College completely agreed with the statement
that library services were adjusted to students needs during online classes.
However, regardless of these circumstances, statistical analysis presented in
Chart 13 shows that there is no significant statistical difference between the two
institutions concerning the extent to which their library services were adjusted
to students’ needs during online instruction.
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Chart 13. Level of adjustment of library services to students’ needs
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4.3. Teachers’ availability

In case of having a dilemma or an issue concerning the teaching/learning proce-
ss, students commonly address their teachers. In order to clarify dilemmas and
resolve issues arising from the highly specific online teaching circumstances,
technical difficulties, psychological difficulties caused by physical isolation, ill-
ness or other factors, it was of utmostimportance for students to receive timely,
complete and accurate information. Thus, the survey participants were asked to
evaluate the extent to which their teachers were available for consultation and
student inquiries. The results presented in Chart 14 show that 90% of students
attending the College and 80% of students attending the Faculty of Law were
either very satisfied or completely satisfied with the level of availability of their
teachers during online classes.
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Chart 14. Availability of teachers for consultation and student inquiries
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In addition to their teachers, the students could also contact their mentors (if
necessary). The Strategy for Education, Science and Technology,’ adopted by
the Croatian Parliament in 2014, includes recommendations for establishing
and improving the mentorship system at all levels of instruction. In the area of
higher education, within the context of modernization, internationalization and
strengthening the capacities of education, the Strategy envisages a number of
measures aimed at improving the study programs and efficiency of education
by consistently implementing the concepts of the Bologna Reform Process and
redefining the learning outcomes and competences. One of the measures is to
design and implement the mentorship system at all HE institutions, to provide
education for teachers and assistants in terms of developing mentoring compe-
tencies, to ensure regular student counseling with their mentors and students’
evaluation of mentors’ work (Measure 1.2.3. of the Strategy).

Even before this Strategy was adopted, the College in Vukovar adopted the Ge-
neral Rules on Mentorship in 2013 and introduced the mentorship system in

9 Strategy for Education, Science and Technology, Official Gazette of the Republic of Croatia,
no. 124/2014;
https://narodne-novine.nn.hr/clanci/sluzbeni/2014_10_124_2364.html (accessed 12.03.2022)

10 General Rules on Mentorship, College of Applied Sciences Lavoslav RuZi¢ka in Vukovar,
R. Croatia, 4. December 2013, http://www.vevu.hr/uploads/50Pravilnik%200%20
mentorskom%20radu%20nastavnika.pdf

In 2022, the College in Vukovar adopted new General Rules on Mentors’ Work; https://www.
vevu.hr/wp-content/uploads/2022/04/Pravilnik-o-mentorskom-radu-nastavnika-2022.pdf
(accessed 26 August 2022).
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order to improve the quality and efficiency of education (Article 2). The General
Rules on Mentorship (2013, 2022) envisage the mentors’ tasks and obligations
as follows:

a. to inform students about the College organization, its administrative and
professional service, its building and ethical principles of the academic
community,

b. to inform students about teaching activities and current events, as well as
about students’ rights and obligations during the study period,

to provide counseling and guidelines for students during the study period,

d. to talk to students about possible difficulties during the study period and
advise them how to overcome those difficulties (Article 12 of General Rules).

In addition, mentors are obliged to regularly meet students at least once a month
and directly assist them with their work (either collectively or individually), to
keep notes (for mentor’s report) on students’ work and submit the mentor’s re-
ports once a month to the Head of the Department and the Vice-Dean of Studies
and Students’ Affairs, and to submit the final mentorship report (on mentoring
sessions) to the Vice-Dean of Studies at the end of each semester (Article 11 of
the General Rules). At the end of each semester, Vice-Dean of Studies and Stu-
dents’ Affairs informs the College Council about the mentor’s work, number of
meetings held, potential issues and possible solutions. It may be concluded that
mentors’ work at the College is adequately regulated and efficiently organized,
and it proved to be quite a useful means of information exchange and problem-
solving during the pandemic.

At the Faculty of Law in Osijek, the mentorship system has been primarily used
in the Doctoral Study Program, where the Mentors’ Council decides on the appo-
intment of mentors who guide, assist and monitor the doctoral students’ work
of in preparing their disserataions, encourage their scientific research, mobility,
and publication of reserach results.! In September 2021, the Academic Council
of the Faculty of Law Osijek decided to name a moderator for full-time and part-
time study programs in the academic year 2021/2022.

In the research questionnaire, four questions addressed the quality of mentor’s
work. In response to the first question about the frequency of meetings held by
mentors, the analysis presented in Chart 15 shows the presence of a statistically
significant difference (p=0.04) between the answers provided by the respon-

11 Faculty of law Osijek, ].J. Stossmayer University of Osijek (2022): Council of Mentors,
Appointment of mentors; https://www.pravos.unios.hr/doktorski-studij/appointment-of-
mentors#; https://www.pravos.unios.hr/doktorski-studij/council-of-mentors; (accessed
on 28.10.2022)
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dents attending the Faculty of Law and those attending the College. It is obvious
that the students attending the College had more experience with mentorship
and demonstrated higher levels of satisfaction with their mentors® work than

the students from the Faculty of Law.

Chart 15. Frequency of regular monthly meetings with mentors
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Source: Authors’ statistical analysis of the collected data (2022)

Apart from holding regular meetings, mentors were obligated to be available
to students for their inquiries. Although the analysis did not show statistically
significant difference, Chart 16 clearly indicates that mentors from the College
were frequently more accessible to their students that those form the Faculty

of Law.

Chart 16. Availability of mentors at the two institutions
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Source: Authors’ statistical analysis of the collected data (2022)
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Considering the question whether mentors had successfully resolved the emer-
ging issues in a timely manner, the distribution of frequency of statement 5 (/
completely agree) was quite similar. Chart 17 shows that the answers provided
by the students attending the College resulted in higher marks for their mentors.
Italso proves to be true in terms of the question about the students’ satisfaction
with their mentors’ work, as shown in Chart 18.

Chart 17. Frequency of mentors’ successfulness
and promptness in problem solving
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Source: Authors’ statistical analysis of the collected data (2022)
Chart 18. Students’ satisfaction with their mentors’ work
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Considering the observed difference in the satisfaction levels with mentors' work
expressed by the students attending the Faculty of Law and those attending the
College, further analysis was performed relating to the duration of study. There
was no statistically significant difference (p=0.40) among the answers provided
by the first, the second and the third year students attending College with regard
to their mentors’ work. However, the answers provided by the first, the second
and the third year students attending the Faculty of Law showed a statistically
significant difference (p=0.05). The first year students average grade of their
mentors’ work was 4.87+0.35, the second year students’ grade was 4.09+1.26,
and the third year students’ grade was 4.17+0.84. as shown in Chart 19. Further
analysis was also conducted addressing the answers provided by the third year
students attending College and those attending the Faculty of Law, which indic-
ted the presence of a statistically significant difference (p=0.04). As shown in
Chart 19, the average grade of the third year students attending the Faculty of
Law was 4.17+0.84, in contrast with the average grade 4.68+0.90 provided by
the students attending College.

Chart 19. The levels of students’ satisfaction with their mentors’ work according
to the year of study at both institutions
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Source: Authors’ statistical analysis of the collected data (2022)

4.4. The quality of work of other services

In order to obtain a complete picture about the work of the observed institutions
during the COVID-19 pandemic, the questionnaire included a set of questions
about the work of other services: student administration office, IT services, legal
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services, and the Vice Dean of Studies and Student Affairs, which had to adjust
their work to the pandemic conditions. Student administration office was the
first service to be contacted in case students need any assistance. IT services
were especially helpful during online classes, while numerous legal matters,
otherwise resolved in person, were handled electronically. Although the respon-
dents attend two different institutions, their answers about the work of other
services do not reveal any statistically significant differences. The research
results indicate a similar distribution of answers provided by students from
the two institutions. Chart 20 shows the distribution of answers concerning the
statement: Student services dealt with student inquiries and requests in due
time. Chart 21 presents the distribution of answers referring to the statement:
IT services offered satisfactory support to students. Chart 22 displays the distri-
bution of answers regarding the statement: inquiries, requests and other official
matters addressed to other services were handled in due time.

Chart 20. Level of students’ satisfaction with the work of student services
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Student services (student administration office) dealt with all student inquiries and
requests in due time

Source: Authors’ statistical analysis of the collected data (2022)
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Chart 21. Level of students’ satisfaction with the work of IT services
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Chart 22. Level of satisfaction with the work of other services
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Inquiries, requests and other official matters addressed to other services are hlndlod in due time

Source: Authors’ statistical analysis of the collected data (2022)

Generally, when compared to the teaching process and teachers, the work of
other services was rather poorly graded, although the results are still quite
satisfactory.
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4.5. Successfulness in managing student obligations

In previous questions, the respondents were asked to grade the teaching process
and its key elements. The last part of the questionnaire aimed to research the
students’ perception relating to assessment of their own success during online
classes, i.e. the extent to which online classes influenced their success. First, the
authors wanted to know whether the length of individual classes corresponded
with the students’ concentration span. In August 2020, the Croatian Institute for
Public Health, in conjunction with the Ministry of Science and Education, issued
Recommendations for University Instruction during the COVID-19 pandemic and
the application of anti-epidemic measures;'? among other things, they included
arecommendation to shorten classes, which should last 40 minutes (per class)
in order to allow for the classrooms to be disinfected. The 40-minute classes
were also introduced in online classes. The results shown in Chart 23 indicate
that students did not experience any issues with the lack of concentration, and
that there was no statistically significant difference between the responses of
students attending the Faculty of Law and the College.

Chart 23. Distribution of students’ answers referring to the length of individual
classes and its impact on students’ concentration span
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The length of one period in online classes is (40-45 min) adequate for students to remain concentrated

Source: Authors’ statistical analysis of the collected data (2022)

During online classes, one of the most challenging and particularly complex
issues was the organization and taking of exams. Frequent network overload
caused interruptions which none of the participants in the teaching process

12 Recommendations for University Instruction during the COVID-19 pandemic and the
application of anti-epidemic measures, Croatian Institute for Public Health,31 August 2020.
https://www.srednja.hr/app/uploads/2020/09/PREPORUKE_visoka_ucilista_31_08_2020.
pdf, (28.8.2022).
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could have controlled, but such disturbances could have influenced the exam
results. This last argument was often used as an excuse by students which could
not have been verified by teachers. Despite numerous program solutions for
distant learning, it was practically impossible to determine who was actually
taking the test, whether there was someone helping students during online
testing and whether the student was using additional (inadmissible) materials
while taking the test. Thus, there was the general perception of students being
more successful in online testing. Two statements were aimed at analyzing stu-
dents’ opinions on this matter. The first statement (Taking exams online resulted
in higher passing rates) referred to better exam results in online testing when
compared to traditional testing. The results are presented in Chart 24.

Chart 24. Student opinions about online testing and better exam results
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Taking exams online resulted in a higher passing rate for students
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Source: Authors' statistical analysis of the collected data (2022)

The second statement related to the students’ results in test (Taking exams
online resulted in better student grades), i.e. whether students thought that they
got higher grades in online testing. Chart 25 indicates that statistical analysis
of students’ responses did not reveal any significant deviations among the res-
pondents with regard to individual variables (gender, student status, year of
study, and institution).
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Chart 25. Answers referring to achieving better grades in online testing
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Taking exams online resulted in better grades for students

Source: Authors’ statistical analysis of the collected data (2022)

For the purposes of this analysis, it is interesting to observe the numbers of
students who opted for response 3 (I neither agree nor disagree). As shown in
Charts 24, 25 and 26, this type of frequency in students’ answers is present
only in this part of the questionnaire (relating to success in online testing) and
nowhere else. There are several possible explanations for this distribution of
answers, such as the fact that students had no other reference for comparison
(the first year students attended their classes for only one semester prior to
this research), or that students perhaps did not want to be fully honest since
the testing was organized and conducted by their teachers, or they simply could
not objectively assess this statement on their own. One can only guess what the
real reasons are, but students’ answers do not support the general perception
about online testing being easier.

The respondents’ opinion about the way online classes influenced the rate of
success when the tests were taken in the traditional classroom settings was
used as a control question to learn whether the students obtained the knowledge
necessary for achieving successful test results. The results presented in Chart
26 confirm the previously expressed positive attitudes about the quality of the
teaching process. Even though the frequency of response 3 (I neither agree nor
disagree) is quite high, only a small number of respondents (16.67% from the Fa-
culty of Law, and 25% from the College) claimed they had difficulties with taking
tests in the traditional classroom setting as a result of attending online classes.
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Chart 26. Students’ answers related to the statement: The rate of success in
exams taken in the traditional classroom setting was lower as a result of having
online classes
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After online classes the success rate on exams held in classrooms was lower

Source: Authors' statistical analysis of the collected data (2022)

The last question in the questionnaire was an open-ended question, where the
respondents were encouraged to write additional comments about the organi-
zation of classes and their success in managing their student obligations. This
question was answered by 8 students only, and their comments are presented
in Table 1.

Table 1. Students’ comments provided in the open-ended question

Institution | Student Year of | Gender Comment
status study

PRAVOS Regular I1. F I consider online classes are better due
to personal safety.

Part-time In my opinion, live classes are
PRAVOS L. F better than online classes. Better
concentration, better communication
between students and teachers, better
understanding of the subject matter.

I express criticism regarding the length
PRAVOS Part-time I. F of some lectures which took more
than 2 hours, making it difficult to
concentrate.
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Institution | Student Year of | Gender Comment
status study

I consider online classes impractical
PRAVOS Part-time L F especially because of exams. Teachers
are not able to explain the subject
matter fully, whereas students are
having a hard time to adjust.

Organization of classes during the

PRAVOS Part-time IL. F pandemic was much better and easier
to follow online for us who travel to
university.

VEVU Part-time IL. M Online classes are not good.

VEVU Part-time 111 M Only online.

For those of us who travel, it is much
VEVU Part-time I1. F easier to follow online classes. 1
personally have nothing against taking
tests in classrooms.

Source: Authors’ statistical analysis of the collected data (2022)

5. Discussion and conclusion

Even though the number of participants is quite small (120 participants in total),
it is without any doubt representative for the observed institutions. The rese-
arch was conducted a in controlled environment where participants could not
have influenced each other's answers. The questionnaire covered all the areas
relevant for proper work of a higher institution, and it provided an objective
overview of online classes.

The author’s analysis did not show any statistically significant differences betwe-
en the answers provided by students attending the Faculty of Law and those
attending the College, although they are two significantly different institutions.
Statistically significant differences are found in two segments only: teachers’
preparedness to teach online classes and mentors’ work, which were explained
in detail in the results’ interpretation.

In general, the observed institutions received very good grades for their work
during online classes. Participants from both institutions provided quite positive
answers (I mainly agree; I completely agree) to most of the questions. What is the
reason for such responses? The observed institutions are bureaucratic institu-
tions with well-defined relations of power, hierarchy, procedures and outcomes
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to be achieved. The precisely defined procedures ensure regular and consistent
practice, which is especially evident in mentors’ work. Mentor's obligations are
clearly and explicitly prescribed; they are observed by mentors and regularly mo-
nitored by competent bodies. On the other hand, the observed institutions also
proved to be adaptive institutions which quickly react to changeable incentives
from their environment. The COVID-19 pandemic could not have been foreseen,
and there were no prior established rules of conduct. However, the institutions
quickly adapted to the new circumstances by changing the way they function,
by educating their employees and thus ensuring a quality level of performance
for all the participants. Regardless of the fact that neither of the institutions
had been previously accredited for distance learning, according to the obtained
results, they applied the distance learning model quite successfully. Online cla-
sses could have led to complete alienation between teachers and students, but
it was just the opposite. Teachers developed a collaborative relationship with
students, they assisted students in finding literature and resolving other issues,
and they applied creative teaching methods which were clearly acknowledged in
students’ responses. Even though the online teaching process was encouraged
by the institutions, the achieved results are a direct result of quality work of the
most important factor in every institution -human activity.

Based on all the above, we consider the initially set hypothesis confirmed: the
observed institutions of higher education ensured efficiency of the teaching
process and maintained adequate teacher-student relations during the COVID-19
pandemic. In this context, it is important to note that the National Plan for the
Development of Public Administration in the period 2022-2027'3 focuses on
the user-oriented administration. The research results have confirmed the
user-friendly approach to public services provided by the two HE institutions
by establishing a collaborative relationship between teachers and students.
Moreover, the obtained research results provide an insight in the process of
teaching online classes from the student point of view and, as such, they can be
used as the basis for further research.
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/lIp bopuc Bakoma, PedosHu npogpecop

Ipasnu pakyamem, YHusepzumem y Ocujexy, Peny6auka Xpeamcka
/lp Jeaena [lyjmosuh boyka, [JoyeHm

Ipasnu pakyamem, YHusepzumem y Ocujexy, Peny6auka Xpeamcka
Jlanujena Pomuh, Buwu npedasau

Beneyuuauwme Jlasocaae Pyscuuka y Bykoeapy,

Peny6auka Xpsamcka

H3A30BH BHCOKOI ObPA30BAHA KAO JABHE C/1YKBE Y BPUJEME
TPAJABLA ITAHJEMHJE KOBU/1-19 U3 IIEPCIIEKTHUBE CTY/IEHATA

Pe3ume

Aymopu y pady Hacmoje npukazamu K/byYHe u3d3ose y hodpy4jy 8UCOKO2
00pa3o0ear-a Kao jasHe cayxcbe 3a spujeme mpajarba nandemuje KOBHU/-19. Lusn
Je pada ucnumusarbe cmajaauwma pedogumux U U38aHpedHUx cmydeHama e3aHux
Y3 op2aHu3ayujy HacmaeHoz npoyeca y spujeme nandemuje. TemesoHa xunomesa
nocmas/beHa y mekcmy pada 2aacu: BucokoobpazosHa ycmaHosa ocuzypasa
y4yuHkogumo djeso8arbe HACMABHO2 npoyeca U 3adpircasa hpumjepeH 00HOC
HacmasHuk-cmydeHm y epujeme naHdemuje KOBH/[-19. Camo ucmpascusarse
npoeedeHo je y okgupy cmpy4HUX ynpasHux cmyduja Ha deama 00abpaHum
uHcmumyyujama, [Ipasnom pakyamemyy Ocujeky mey okgupy YnpasHoe cmyduja
Beseyuuauwma Lavoslav RuZi¢ka y Bykoeapy, a wume cy o6yxeaheHu pedogumu
u useaHpedHu cmydenmu npee, dpyee u mpehe 2zoduHe. Hasasuma ucmpaxcusarea
Hacmoju ce dohu do nhomephusara 0OHOCHO 0N0BP2ABAA MeMesbHe XUunomese
pada. 3a nompebe pada kopuwmeHa je deckpunmugHa cmamucmukda. /JonpuHoc
u3yuasarby Hayke o ynpasu 0z2.1eda ce y yjeauHama Kojuma aymopu npyxrcajy
meopujcky nodsozy 3a npogedby emnupujckoz Ucmpaicugarsd y OKeupy
Ceeyuuauwma Josipa Jurja Strossmayera y Ocujeky me Beaeyuuauwmy Lavoslav
RuZicka y Bykosapy, aHau3uparsy K/by4HUX U30308d CMAB/bEHUX Nped HACMABHUKE
u cmydeHme, doHOWEeHY 3aK./byHaKa me npujed/102a 3a No60bUare opeaHudayuje
HacmasHoe npoyeca y 6ydyhum uszsaHpedHuMm cumyayujama.

KmyuHe peuu: sucoko obpaszosarse, jasHa cayxba, KOBHU/-19 naHdemuja,
cmydeHmu, Hacmaaa.
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NPETJIEJJHU HAYYHU PAJL

Alp Mapuo Pessanoguh,’ 10.5937 /2rpfn1-40433
HayuHu capadHuk,
HHcmumym 3a ynopedHo npaso, beozpad
Joeana Mucaunosuh’, macmep npagHuk
Hempascusau capadHuk,
HHucmumym 3a ynopedHo npaso, beozpad

UDK: 349.2:614.253.1]:351.862.21(497.11)

Pad npumseen: 29.09.2022.
Pao npuxeahen: 02.11.2022.

IIPABA HA PAJlY MEJULIHHCKHUX PA/IHUKA
3A BPEME BAHPE/JJHOI' CTAHbA™

Ancmpakm: Tokom npozaauieHoz 8aHpedHo2 cmarba ycaed naHdemuje
supyca KOBHU/] 19 y Peny6auyu Cp6uju 2020. zoduHe, MelUyuHCKU
padHuyu usepuasaau cy cgoje padHe sadamke y noce6HoM pexcumy paaa,
ca cneyu@uyHuM ozpaHuverbuma y ckaady ca 00a1yKom 0 8aHpedHOM
cmatrsy, 3aKkoHOM 0 006paHu, 3aKOHOM O B80jHOj, padHOj U MaMepujaaHoj
obasesu, kao u odaykama Baade Peny6auke Cpbuje u MuHucmapcmasa
3dpassa. Fbuxos padHonpasHuU no.oxcaj 6uo je komnaekcHo ypehen a
padHe dyszcHocmu cheyu@uyHo opeaHuzosaHe. icmpascusarse o6yxeama
onwimy HOpMamueHy aHa U3y HbUx0802 padHONPABHO2 NO10HCAjd MOKOM
mpajarea eaHpedHo2 cmarba, ca NOCEOHUM OCEPMOM HA peicuMm pada
ycnocmassweH yeoherbeM padHe 06ase3e Ha 0CHO8Y Nponuca Koju HUcy
Ha adekeamaH Ha4uH 002080puau nocmojehem cmarsy npoy3poKo8aHoOM
navdemujom supyca. /lodamHo, y pady ce ykasyje Ha aekcubuauzayujy
paday okosHOCMuUMa 8aHpedHo2 cmarea, do6pe U Jioue Kapakmepucmuke
mpeHymHo2 3aKOHCKO2 OK8UPAd, KA0 U Ha do6py U J0WYy Npakcy Koja je
Y 080M nozsedy youeHa MmokKoM mpajarea eaHpedHoz cmarba. llocebaH
ocepm ce daje Ha He3aKOHUMO NPOJ0H2UPALe MPajarsa 8aHpedHUX Mepa
pada u HakoH yKkudarba eaHpedHoz cmarea. /lajy ce npenopyke Koje cy 00
3Hauaja 3a keaumemHuje HOPMAMuUBHoO ypeherbe 08UX hNumarsd, Kao U 3a
OCHAX}CUBAHE MEXAHU3AMA 3aumume npasd no 0CHO8y pada MedUYUHCKUX
padHuka, y cneyuduyHum (8aHpedHUM) OKOJHOCMUMA Y3POKOBAHUM
MeOQUYUHCKUM PA3/103UMA.

KwyuHe peuu: npasa no ocHogy pada, padHo 8peme y NOCE6HOM pexcumy
pada, eaHpedHo cmatrse, padHa ob6ase3a, npomeHa mecma paoa.

* mario.reljanovic@gmail.com

" j.misailovic@iup.rs

" Paj je ussioxkeH Ha MehyHapoHOj Hay4YHOj KOHbepeHUjH ,/lesloBatbe HHCTUTYLHja
CUCTeMay BaHPeJHUM CUTyallMjaMa: UCKyCTBa U U3a30BH ", 0Ap>kaHoj Ha [lpaBHOM dakyTeTy
YuuBep3uTeTay Humy 2022. roguHe.
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1. YBoaHa pa3MaTpama

Y MHOruM 3eMJ/baMa WIMPOM cBeTa NaHAeMuja Bupyca KOBU/l 19 nza3paua je
TEeKTOHCKe NpOMeHe Ha TPXKUIITY pajZia U IpOMeHHJa CBAKOAHEBULLY 11€JI0T
CBeTay pa3/IMuYUTUM NoJpydjuMa xkuBoTa. Ocehaju 06ecipaB/beHOCTH, CTPaxa,
Opure 3a 3/jpaBJbe, ET3UCTEHLUjY M I0CAa0 MaHUPeCTHUPAIU Cy Ce Ha pa3IMunTe
HauuHe (Magani¢, 2021: 116).

MebhyTuM, HaKo je HEMHUHOBHO Ja Cy Ce CBU JbyAH, a He CaMO paJHULU
CcycpeJiy ca Moce6GHUM, HECTAaHJApAHUM PEeXHUMOM pajia v )KUBOTA, MojeAUHE
KaTeropuje paJiHMKa 61Jie Cy 3Ha4ajHO BUIIE YT POKEeHe Y OAHOCY Ha Apyre. Peu
je 0 MeIJMIIMHCKUM paJiHUIMMa KOjH Cy Ce TOKOM Tpajarba MaHAeMHuje HalllJIH,
ornpasjiaHo, UMajyhu y BUAYy nmpupoay MocJia, Ha MPBOj JIMHUjU oJi6paHe. Y
CKJIa/ly ca TUME OYEKHBAHO je 6UJI0 Jja ce MeJUIIMHCKUM paJiHUIIUMa oMoryhu
aZleKBaTHa MOMOh Kako 64 UCTHU 6UJIM Yy MOTYyhHOCTHU ja IOMOTHY APyTryuMa.
Ha>xasnocT, MHOre Mepe Koje Cy NMpHUMeHeHe HUCYy Ha ajJieKBaTaH Ha4YWH
0ZITOBOpHUJIE TOM M3a30BY, Te Ce, NOCJAeLUYHO, MEeJULIMHCKUM paJHULUMa
BUIIe oHeMoryhaBaJio a 06aBJ/bajy pajiHe 3aaTKe y YCJIOBUMA KOjU Cy OUIN
NOTPe6GHU Hero ITo UM ce noMaraso. OBo npe cBera Bpeau, uMajyhu y Busy
Jla Cy ce Ha opraHu3alujy paja npuMemnBaJe oApe6e Nponuca Koju HUCY y
MNOTIYHOCTHU NOAO6HU 32 OKOJIHOCTU Y3POKOBaHE BAHPEJHUM CTabeM yCJies
NaHJeMHuje CMPpTOHOCHOI BUpyca. CTora, U3BeCcHO je 61J0 Ja ce ofpeheHu
HeraTHBHU aclIeKTU MOpPajy UCIIOJ/bUTH U Jla pexKUM paJia KOju HUje aJeKBaTHO
ypebeH fa oiroBopU Ha U3a30Be KaKBO je BAHPeJHO CTamwe ycJje/| NaHJeMuje
CMPTOHOCHOT BUpyCa He MOXe NI0Ka3aTu Ao6pe pe3y/Tare.

Y pany ce moJia3u of, XUNoTese Ja je MeJULUHCKUM paJHULMMa TOKOM
BaHpeJHOT cTama 06e36eh)eH HUXKU CTeleH U KBaJUTET paJHUX IpaBa of
OHOT KOje Mo3Haje MehyHapoJHO MpaBo, a Mpe CBera ycJjeJ YubeHUlle Aa je
MeJ UL UHCKUM PaJJHULIMMa HEYCTaBHO U HE3aKOHUTO NIPOJY>KEeH PeXXUM paja
y paiHoj o6aBe3H.

2.IlpaBa Ha pajy 3a BpeMe BaHPEAHOT CTamba

BanpenHo ctame y Peny6aunu Cp6uju ycaes enuaemuje supyca KOBU/L 19
yBeJieHo je OJIyKOM O MporJialllelky BaHpPeAHOT cTawka oA, 15. mapTa 2020.
roguHe! a ykuHyTo OJJIYKOM O YKH/jathy BaHpeJHOT cTama oJ 6. Maja 2020.
roaune’ (Bua. sumie: Cranuh, Hophesuh, 2021: 51-65).

1 Opsyky cy cynoTnucasau npeacelHUK Peny6vke, npeacennuna HapoagHe ckynimTuHe
v npeacennuna Bnage. Ca. eaacHux PC, 29/2020.

2 Opnyky je noHesna HapogHa ckynmtuna Peny6avke Cpowuje, Ca. eaacHuk PC, 65/2020.
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Y oBOM nepuoAy Ba)kuo je cnelnuduyaH NpaBHU PEXKUM TOKOM BaHpPeHOT
cTamwa, Koju je y Peny6inuu Cp6uju yriaBHoM ypeheH 3aKOHOM 0 ofj6paHu’.
HaBejeHu 3ak0H CBakaKo HUje 610 HajlioJ06HUjU U3BOD 3a ypeherwe BaHpeHOT
CTama Koje je y3pOKOBAHO NMaHAEMHUjOM BUPYyCa Ka/la je ped 0 pexXUMy paja, na
je, kao mocJseau1a, Napuyjaansanuja ypehema pafHUX ofHOCA ¥ paJia yoIlLITe
M3BplIEHA KPO3 HU3 APYyTUX npomnuca. Unak, y Gokycy je 6uo pexxum pajgHe
ob6aBe3e 3a BpeMe BaHPEJJHOT CTaka, y KOjeM je paiuo BeJUKU 6poj 3an0CaeHux
JIULA, Kao U CBU 3/paBCTBEHHU paJHULH.

2.1. OcHoBHU U380pu padHoz npasa 3a peme 8aHpPedHO2 cmarsa

3aKOHOM 0 0/16paHy peryJjrMcaHa Cy OCHOBHA IMTakba Be3aHa 3a OpraHu3alujy
Y U3BplIebe paJHe o6aBese. [I[pema oBoM 3akoHy, paiHa 06aBe3a YBOJH ce y
pPaTHOM U BaHPEJHOM CTamy, B0j N0/JIeXKy CBa MYHOJIeTHA JIMlia Koja HUCY
OCTBapHJIa IpaBa U3 NeH31jCKOT U UHBAJIUACKOT OCUTypatba, a HeMajy yTBpheH
paTHH pacnopes.* PagHa o6aBe3aje CyIITHHCKY HAMETabe 3a/]aTaKka KojU Cy 0/
3Havaja 3a 010paHy 3eMJ/be y KOHKPETHUM OKOJIHOCTHUMA, ¥ cky1ay ca [lianom
oa6paHe Peny6snke Cp6uje. OHa npeAcTaB/ba JYKHOCT CBaKor rpahaHuHa
y CUTYaIlMju KaJia je ToTpe6HO Jia MojeIMHAL] yYeCTBYyje y ocJoBHUMa Koje
Yy PeJJOBHUM OKOJIHOCTHMa He 6U 06aBJ/bao, UM OU MX 06aB/ba0 HAa HEKHU
Jpyradujyu HadyuH. PasiHOj 06aBe3u NoJJIeKy CBM 3a paJi CHOCOOHH rpahanu
KOjU Cy HaBpUIMIM 18 rogrHa »KUBOTA U UMajy A0 65 roguHa (MyLikapuu),
onHOCHO 710 60 roguHa (keHe), a HUCY pacniopeheHU Ha cayk6y y Bojciiu Cpouje
(MunucTtapcTBo oji6paHe Peny6sinke Cp6uje, N/D).

Haxko cy pagHoM o6aBe30M 06yxBaheHU MPaKTUYHO CBU — KAKO jaBHU CEKTOP
TaKO U NPUBATHH, YK/bY4Yjyhu ¥ Ipeiy3eTHUKe, OCHOBHO IIPABUJIO KOJ, paJiHe
obGaBe3e jecTe /a y cjay4ajy nporJalierha paTHOT WM BaHPEJHOT CTakba, CBa
JIIla HacTaBe Jla pajie Ha CBOjUM peJIOBHUM IOCJOBUMA, 10K Ce He pacrnope/ie
Ha HeKe JIpyTe IOCJIOBe y CKJIaZy ca moTpe6amMa y KOHKpeTHHUM OKOJIHOCTHMA.
PagHa o6aBe3a ce mpeBacXoHO BPIIH y MECTY TPpeOUBAJIMIITA AJIU Ce Y CAy4ajy
noTpebe MOXKe 06aBJ/bAaTH U Y IPYTOM MeCTY. 3a BpeMe Bplllerba pajHe o6aBe3e,
beHU 06Be3HUIU MyaheHU cy y ckyazy ca ofpenb6aMa o 3apaju y paJHOM
oaHocy. KoHayHo, 3akoH 0 0/16paHH HaBOIU U U3Y3€TKe, KOMe Ce He MOXe
YTBPAUTHU pasHa ob6aBe3a. Ty usysenu o6yxBarTajy ciaezehe:

e POAUTEJbY, CTAapaTE by MU XPAHUTEJbY KOjH CAMOCTAJTHO BPLIU POUTEbCKO
NpaBo HaJ JIeTeTOM KOje HUje HaBpUIKJIO 15. TOAMHY )XMBOTA WUJIH Ha[|

3 3akoH o on6paHnu, Ca. eaacHuk PC, 116/2007, 88/2009, 88/2009 - ap. 3akoH, 104/2009
- np.3akoH, 10/2015 u 36/2018.

4 Yn.50-55 3akoHa o oxbpany, Ca. eaacHuk PC, 116/2007,88/2009, 88/2009 - np. 3aKoH,
104/2009 - ap. 3akoH, 10/2015 1 36/2018.
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MaJIoJIETHUM JIETETOM Ca CMeTH-aMa y pa3Bojy WM HaJ MyHOJIETHUM
JeTeTOM Ha/i KOjUM je NPOAYKEHO POJUTEbCKO MPaBO CaMO jeJJHOM
poauTemy;

e  pOJAUTEJbY, CTapaTesby UM XPaHUTEJbY IeTeTa Koje HUje HaBpuuo 15.
roIMHY )KMBOTA, POAUTE/LY MAJIOJETHOT JIeTeTa Ca CMETHaMa y pa3Bojy
WJIM POAUTEJbY MYHOJIETHOT IeTeTa HaJl KOjUM je POy KEHO POAUTEIbCKO
MpaBo, aKO POAUTE/HU 3aje JTHUYKHU BPIlle POAUTE/HLCKO MPABO, & APYTH
pPOUTEJb je aHTAXKOBAH Ha NOCJOBUMA 0/I6paHe;

e CYNPY>XHHUKY WJIK BaHGPAYHOM NApTHEPY WJIK JAPYyroM OPACJOM YJaHy
MOPOAMYHOT JoMahUHCTBA cTapaTe/ba UM XpaHUTEJbA AETETA KOje HUje
HaBpIIKWJIO 15. roguHy *KUBOTA UJIK MaJIOJIETHOT JleTeTa Ca CMeTHhaMa
y pa3Bojy, aKo je cTapaTesb UM XpPaHUTE/b aHTAXKOBAH Ha MOCJI0BUMa
o/I0paHe;

* KeHH 3a BpeMe TPy HOhe;

e JIMIY YWjH je CYNPYKHUK WUJK BaHOpPAYHU NMapTHEP KOPUCHUK TyDhe Here
U nomohuy;

® JUny HECIoCOOHOM 3a pan.

Oxpenbe n3 3akoHa o 0J6paHM AaJbe pa3pabyje 3aKoH 0 BOjHOj, pajHO] U
MaTepHujasHoj o6aBe3u’. Hajmpe Tpe6Ga HAaOMeHYTH /A 0Baj 3aKOH MOHABJbA
ofpenby fa je pajHa o6aBe3a UCK/bYYHBO Be3aHa 32 OKOJIHOCTHU yYBohemwa
paTHOT UJIK BAaHPEJHOT cTama. /lajbe, 0BUM o/ipesibaMa yTBpheHo je ja ce pajiHa
o6aBe3a BPIIU y CKJIAAY ca HPONHUCUMA KOjU Cce 0OZJHOCe Ha 0/10paHy, LUBUJIHY
3alITUTY U paj.® YpeheHo je 1a ce pasiHa o6aBe3a yTBphyje Kpo3 aKT 0 paTHO]j
OpraHM3alyju U CUCTeMaTU3alUjH, CIUCKY AYKHOCTH U [l11aHy nlonyHe, Kao 1
Jla ce yTBpheHa pasiHa o6aBe3a cMaTpa paTHUM pacrnopejioM Tor juua. Jinne
Ha/JIe>KHO 3a yTBphHBame paiHe 06aBe3e y IPAaBHOM JIMLY jeCTe JUPEKTOD, U
TO YMHHU JIOHOLIEeM pelllewa. JInLy Koje o16uje a U3BpLIaBa paJHy o6aBesy
npecTaje paZlHU 0JTHOC, 2 MOXKe OUTH U ITPEKPILAjHO FOHbeHO.’

3aKOH 0 3alITUTH CTAHOBHHUILTBA 0/] 3apa3HUX 60s1eCTU® U 3aKOH 0 CMaHbEHY
pH3HMKa 0] KaTacTpoda U yrpaB/bakby BAHPeAHUM CUTyaljamMa’ caZpike HU3

5 Ca.2nacHuk PC,88/2009,95/2010 u 36/2018.

6 Y. 82-94 3akoHa 0 BOjHOj, pa/iHOj U MaTepHujasHoj o6aBesy, Ca. eaacHuk PC, 88/2009,
95/2010 1 36/2018.

7 Y. 16 3akoHa o ofg6pany, Ca. eaacHuk PC, 116/2007, 88/2009, 88/2009 - np. 3aKoH,
104/2009 - gp. 3akon, 10/2015 1 36/2018.

8 Ca. enacHuk PC,15/2016,68/2020 u 136/2020.
9 Ca. enacHuk PC,87/2018.
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Mepa Koje IoCJI0JaBIld MOPajy MPUMEHHUTH Y CAy4ajy enuaeMHje 3apa3Hux
6oJiecTH, Kao U oZipesibe Koje Cy 0/] 3Ha4aja 3a [ieJioBae MeJUILMHCKUX paJHUKa
y OKOJIHOCTHMa eNuieMHuje.

3aKO0H 0 3/IpaBCTBEHO] 3alITUTHU'’ 3HAYajaH je Y OBOj aHAJIU3U Y OJIHOCY Ha
NpUMeHY IpaBHJIa MOCEGHOT peXMUMa paJia MEJUIIMHCKUX PaiHUKA.

3akoH o paay'! npuMemyje ce Kao U3BOP paJHOT NpaBa, y CKJAaAy ca Beh
NOMEHYTHUM OrpaHHUYeHhUMa U celUPUIHOCTHMA Pajia Y TOCEOHOM PEXUMY
MeJULUHCKUX paJlHUKA.

KpuBHUYHM 3aKOHHUK'? pesjieBaHTaH je y MOIJIeJly eBeHTyasHe KPUBHUYHE
O/ZITOBOPHOCTH Be3aHe 3a OpraHu3alidjy pajia U U3BpllaBakbe, 0JHOCHO
Her3BpIIaBakbe, pajiHe 06aBe3e y TOKY BAaHPE/LHOT CTaka.

Ypenba o Mmepama 3a BpeMe BaHPEJHOT CTama'® pesieBaHTHA je Mpe cBera y
cMucy ypehruBama MOTEHIUjaJIHOT MeCTa pajia 3[paBCTBEHUX paJHHUKA.
HaumMe, npema 4ysiaHy 3a. oBe Ypezoe (koju je Bullle Ty Ta MOAUPUKOBAH TOKOM
Tpajarkba BaHPEJHOT CTamka) YBeJEeHO je MPaBUJIo 1a 3/JpaBCTBEHH PaJHUIH
Mory 6uTH ynyheHdW Ha M3BplIaBawke paZHe o6GaBe3e y GUJIO KOjy jaBHY
3/paBCTBEHY YCTAHOBY UJIK Yy IPUBpPEMeEHY O0JIHULY KOjoj HeZloCcTaje NoTpebaH
6poj U3BpIIMIALLIA, HA OCHOBY yCMEHOTI HaJlora CBOTI pyKOBOJIMOLA, @ Y CKJIAAY
Ca IJIaHOM MONyHe 3/[paBCTBEHUX YCTAHOBA U JPYTUM oA iykaMa KpusHor
mtaba 3a cy3bujame 3apasse 6oaectu KOBH/] 19. OHu cy cBOjy paJHy 06aBe3y
M3BplLIaBaJy y jaBHOj 3paBCTBEHOj YyCTAHOBU U/ IPUBPEMEHOj GOJHULU Y
Kojy cy ynyheHU Ha paJi, a ipaBa M3 paJHOT 0/JHOCA OCTBAapUBaJIM Y YyCTAaHOBU Y
K0joj cy 3amocJjieHH (K3 Koje cy ynyheHH), 6e3 3aK/byuYrBakba I0Ce6GHUX YTOBOPA
WJIM aHeKca yroBopa o paay. Takobe, 3[paBCTBEHOM paJHUKY KOjUu 0J0uje fa
MOCTYIH 110 yCMEHOM HaJIory o ynyhuBamwy Ha U3BpLIaBame pajHe ob6aBe3e
y APYTY jaBHY 3/IpaBCTBEHYy YCTaHOBY, pyKOBOJUJIAL] je 6UO Ay>KaH Jja u3ja
peliewe 0 pajHoj o6aBe3u. O6Be3HUKY pajiHe o6aBe3e KOjU He NMOCTYNHU Mo
peliewy CBOT pyKoBoJMOLA 0 yIyhuBamwy Ha U3BplIaBame pajHe obaBese y
JpyTy jaBHY 3[JpaBCTBEHY YCTAHOBY, IpeCcTao 61 paZHu ogHOC.M*

10 Ca. enacHuk PC, 25/2019.

11 Ca. enacuuk PC, 24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017 - ognyka YC,
113/2017 1 95/2018 — ay TEHTUYHO TyMayeke.

12 Ca. enacHuk PC, 85/2005, 88/2005 — ucnp., 107/2005 - ucnp., 72/2009, 111/2009,
121/2012,104/2013,108/2014,94/2016 u 35/2019.

13 Ca. enacHuk PC, 31/2020, 36/2020, 38/2020, 39/2020, 43/2020, 47/2020, 49/2020,
53/2020, 56/2020, 57/2020, 58/2020, 60/2020 1 126/2020.

14 Ypepn6aomepama3aBpeMe BaHpeAHOT cTamwa. Ca. esaacHuk PC, 6p.31 ox 16. mapTa 2020,
36 oz 19. mapTa 2020, 38 o 20. mapTa 2020, 39 oz 21. mapTa 2020, 43 ox 27. mapTa 2020,
47 on 28.mapTa 2020,49 ox 1. anpusa 2020, 53 o 9. anpuaia 2020, 56 oz 15. anpusa 2020,
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Ypesnba o opraHvM3oBaby pajia MocjaoaBlia 3a BpeMe BaHPeJHOr cTamal®
JIOHETA je Kao MpUMapHU aKT ypehemwa ofgpeheHux acnekaTta paJHor ogHOCA Y
OKOJTHOCTHMA NpoTJallieHe eNu/IeMUje 3apa3He 60JIeCTH ¥ KMa CaMo IoCpesiaH
3Hauaj 3a aHAJIM3Y paHONPABHOT M0JI0XKaja MEJUIIMHCKUX PaJHUKA.

[loce6aH KOJIEKTUBHU YrOBOP 3a 3/ipaBCTBEHE YCTAaHOBE YMjU je OCHUBAY
Peny6.mka Cp6uja, ay TOHOMHA NOKpajuHa U jeAMHKMLA JIOKAJIHe caMoyTipaBe'®
(v nameM TekcTy: [locebaH KOJIEKTUBHY yTOBOP) M3MEHEH je Y TOKY Tpajama
BaHpEeJHOI CTaka Kako OM ce MeJULMHCKUM paJHUIIMMa KOju 060Jie of,
6onectu KOBH/] 19 omoryhu/ia nyHa HakKHaJa 3apajie 3a BpeMe IpUBpeMeHe
crped4eHOCTH 3a paj. OBaj KOJIEKTUBHHU YroBOp je 3Ha4yajaH U3BOp IpaBa,
o6aBe3a U 0rOBOPHOCTH MeAMLIUHCKUX PaJiHUKA Y peJJOBHUM OKOJIHOCTUMA
Y Kao TakaB he 6UTH aHa/IM3UPaAH y jJa/beM TEKCTY.

2.2. Pextcum pada u Hedocmayu y pexcumy pada nod padHom
o6ase3om meduyuHckux padHukay Peny6auyu Cp6uju

MeAULMHCKYM pa/JHUIIMMA je HAKOH NIPOrJlalllekha BAHPEeJHOT CTakba 10 NpaBUIy
JoJile/brBaHa paZiHa o6aBe3a. MeJULIMHCKe yCTaHOBE Cy MOAUPUKOBaHe Y KOBUJ,
60J1HMLe, pacniopes; paZia U IPUOPUTETH Y Pajly Cy U3MeHmeHHU, @ MHOTH 0/
BUX ynyhuBaHU cy y Apyre MeJULIUHCKe YCTAHOBE Koje cy GeJieXKuie BeJUKH
NPUJIMB 3apaKeHOT CTAHOBHUIITBA. Y TAKBUM OKOJIHOCTHMA MOIJIa Ce YOUUTHU
HeCIIpeMHOCT CBeTa pajiay 0 roBOpy Ha KPHU3Y, /1M U MalkbKaBOCTH NocTojeher
cactaBaypehemwa pajHUX ofHOCa He caMo y Peny6.1uniu Cpouju Beh uy pyrum
3eMJbaMa cBeTa (Ucur, 2021: 407).

PasiHa o6aBe3a ¢dopMaJsiHO je yBoheHa pelliermheM Koje je JOHOCHO AUPEKTOP
MeJULUHCKe yCTAaHOBE U KOje je BaXKUJIO 3a CBe BpeMe Tpajama paTHOT UJIH
BaHpEJIHOT cTamwa. Ha ocHOBY pelllerha, MeJUIIMHCKU paJHUK OO je ynyheH
Jla 06aBJ/ba OHe IMOCJI0BE KOje je U 10 Taja 06aBJ/bao y CKJIaJy ca yroBOPOM O
paZly KoOju je 3aK/by4HO Ca TOM MeJULIMHCKOM yCTaHOBOM, y3 HallOMeHy Ja
he 3apajia 3amocJ/jieHOT OCTaTH OHAaKBa KaKBa je OpUTMHAJIHO YTOBOPEHA U Jia
he oBsnamheHo sinle yno3HaTyu o6Be3HUKA pajHe 06aBe3e ca KOHKPETHUM
Ay>kHocTuMa. [loHOBJ/beHa je 3aKOHCKa o/ipe/i6a 0 NPeCcTaHKy paJHOT 0JJHOCA U
NpeKpILajHOj 0TOBOPHOCTHU YKOJHUKO 06GBE3HUK paiHe 06aBe3e He UCNYHhaBa
CBOje AY>KHOCTH y CKJIaJly ca pellewmeM. Pelllerwe je 610 KOHAaYHO U HUje
nocTojasa MoryhHoCT »aJjibe a cyAcKa 3alTruTa 6usa je Mmoryha y ynpaBHOM

cropy.

57 opx 16. anpusa 2020, 58 oz 20. anpusia 2020, 60 oz 24. anpusia 2020, 126 ox 23. okT0o6pa
2020, 4. 3a.

15 Ca. e2nacHuk PC,31/2020.

16 Ca. enacHuk PC,96/2019 u 58/2020 - AHexc 1.
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Moke ce 3aK/by4YUTH Jia Ce paZiu O N0ojeIUHAYHOM YIIPaBHOM aKTy KOjH je
HalucaH Ha opMyJiapaH HauUuH, ca OUMIJIeJHOM HaMepOM Jja ce UCTU obpa3zalj
INpUMeHHU Ha lITO Behu 6poj MeJUIIMHCKUX paJiHUKA. 3all0CJI€HU OBUM pelleheM
CYLITUHCKHM HUje MeHao HU BPCTY NOCJ0Ba HU MecCTO paZa. OHU 3aMocaeHu
KOjU HHUCY OUJIM YNIO3HATHU Ca 3aKOHCKUM pellemhUMa HUCY MOTJIM UMaTH Y
BUAy MoryhHocT aa he Tako HewmTo Mohu Jja ce AorojAu Kaja ce oapezbe U3
3aKOHa KOHKpeTHU3Yjy y CKJaAy ca noTpebaMa 3a MEJULMHCKHUM 0CO6/beM.
OTtyzna je yTBpheme pasgHe o6aBe3e Ha CaMOM MOYEeTKY BaHPEJHOT CTamka
6uJ10 U3BeZleHO GopMaHO KOPEKTHO, aJI1 je UCTOBPEMEHO OTKPUBAJIO BeoMa
crienudpUYHY MPUPOLY BAaHPEJHOCTH Y KOjUMaA Cy Ce MeJUIIMHCKU paJHUIU
HalllJIi — HUje 6usio Moryhe npeJBuieTH KaJia, Ile U Y K0joj MepH he lbHUXOBU
paZiHU NOTeHLUjas M GUTH KOHKPETHO MCKopUllheHU nyTeM pajHe ob6aBese.
34 paBCTBEHU paJHULU CY Ce TAaKO HAlLJIW Ha TPBOj 60p6eHoj IMHUjH, a BehuHa
3/lpaBCTBEHUX CUCTEMa HUje uMaJia JOBOJbHO 3/ paBCTBEHUX paJiHUKA KOjU
MoOry 36pUHYTH BeJUKU OpOj 3apakeHUX nanujeHara (Puvaca et al., 2021).
Basba HarslacuTH 4 Jia je 6poj 3,paBCTBEHUX pa/lHMKA MHAY€e MaJIY, a YjeJHO CY Y
BeJIMKO]j OITAaCHOCTH Jja Ce JIAKO 3apa3e BUPYCOM, Te UX je OBa CUTYyalMja YHHUIA
nocebHO 3HAaYajHUM U Ba)XHUM U J10JaTHO CTaBJ/baJia aKleHaT Ha HEONXOJHOCT
Opure o lbMMa U BbUXOBY 3aLITUTY KOja je HeoNpaB/LaHO U30cTaJia. Bucoka ctona
3apase M CMPTHOCTHU 3/paBCTBEHUX paJiHMKa O1JIa je BeJIMKa IpeTHay 60pou
npotuB KOBU/]| 19 naniemMuje, moce6HO y 3[paBCTBEHUM CUCTEMUMA KOjU CY
ce 60pHUJIY Ca HeJOCTATKOM pajiHe cHare 360r HeJjocTaTKa 0co6Jba, MUTpaLyja
KBasMbUKOBaHe paJiHe cHare U reorpadCckH Jiollle pacnojesie pagHuka (Ban-
dyopadhyay et al., 2020).

MebyTuM, oHO ITO Moce6HO Bpear uctahu jecte ja peaJsusanuja pajiHe
ob6aBe3e y 0JJHOCY Ha MeJUIIMHCKe paJlHUKe HUje YBEK U Y NOTIYHOCTH 6UJIa
CIpoBeJieHa y CKJay ca CTaHAapAuMa J0CTOjaHCTBeHoOT U 6e36eaHOr paja. OBo
je 3akJpydak Koju ce Hamehe umajyhu y Buay Heke creniiUIHOCTH HbUXOBOT
paZlHOT aHTa)KOBaka y TOKY Tpajatka BaHpeAHOT cTaka. Kako HaBoau Pajuh
hanuh, ,foHoLIewmeM nmponuca 3a BpeMe BaHPELHOT CTamka HUje JOIIJIO 0
npenusnpamwa pajiHe obaBese Kako 61 ce JJao 0[r0OBOP HA MUTamwe paJHOT
BpeMeHa, paBa Ha o U1l kbY 0JMOp, IOLUITOBake paJHONPaBHUX o/ipesaba o
06aBe3HOM JJHEBHOM U HeJiesbHOM oaMopy” (Pajuh hanuh, 2021: 109).

YnpaBo je oBaj HejocTaTak ocehaja 3a 6J1MKe peryancame cneliupUyHUX yca0Ba
y KOjuMa ce paJ; ,Ha IpBOj JUHUjU" 0/IBHjA0, @ HAPOYUTO PaJHUKA KOjUMa je
yTBpheHa pa/iHa 06aBe3a, J0BeO [0 CTBapakha He3aKOHUTHUX, HEKOH3UCTEHTHUX
npakcy, aJu 1 HeMoryhHocTHU Aa TU paJiHUIIU OCTBape HeKa o[, YCTaBOM U
3aKOHOM rapaHTOBAaHUX IIpaBa 10 OCHOBY paja.
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Hajnpe, Mopa ce HaIOMeHy TH /1A je KPO3 ONMKUCAHO pelliehe 0 yCMEHOM HaJIOTy 3a
ynyhuBamwe MeIUIIMHCKOT paJHUKAa U3 MAaTHYHE Y APYTY MeIUIIMHCKY yCTAHOBY,
CTBOpEHAa HECUTYPHOCT aJId U HEKOH3UCTEHTHOCT U AUCKOHTUHYUTET y pajy
MeJUIUHCKUX pagHuKa. OHU Cy y Mpakcu 6U/IM ynyhuBaHU HA U3y3€THO
KpaTKO BpeMe, Koje ce TIOHEeKa MEPHUJIO U paJHUM JJaHUMA, a 6U ce TOTOM
Bpahasiu y MaTH4YHe yCTaHOBe WU 6UJIH TpaHchepucaHu y Tpehe ycTaHoBe.
YcMmeHu HaJior, 6e3 ocTaB/bakba MUCAHOT TPara, YMHUO je BeoMa OTeXaHUM
npahemwe KpeTaba MeIUIUHCKUX Pa/IHUKA, AJI1 U IOKa3UBabe 1a CY paJHUIU
oZMcTa 06aBJ/baJiv paJHy 06aBe3y y yCTaHOBaMa y Koje cy 6ujiv ynyheHu, Te ce
OMpaB/laHO OBAKO MOCTYyIake UCTHYEe KA0 OHO KOje 3HAa4YajHO OApUBa IPABHY
curypHocT (Pajuh haauh, 2021: 109). [loTowe je HAPOYUTO BAXKHO Y CAyYajy
criopema 0Ko 6poja paJlHUX caTH, 6poja U MecTa ynyhuBamwa, 0ATOBOPHOCTH
3aMmalyjeHTe ca KojuMa Cy paJiujiu y yCTaHOBaMa y Koje cy ynyheHU Ha oBakaB
HauWH. Y BUXOBUM MPAaBHMMa I10 OCHOBY pajia cTapaJia ce MaTU4YHA yCTAaHOBA,
MebhyTHM, jacHO je a je Tako HeUITO 6UJI0 paKTUYKU HeMoryhe y cuTyarujama
KaJia MeIMMHCKY paJJHUK U3BpIIaBa paJiHy 00aBe3y Ko/l MOC/JI04aBalia U Ha
MOCJ0BUMA Ca KOjUMa MAaTHUYHHU MOCJ0/aBall HEMa HUKAKBOT A0AHUPA, HUTH
nHpopManuje o uctuma. byayhu ga cy ynyhuBanu no ocHoBy yCMeHOT HaJIOTa,
MeJUIMHCKH PaJHULIM MOTJIU Cy OGUTH 3ayKEHHU 3a U3BpIIaBamke paJHUX
o06aBe3a Koje HUCY V MOTIHYHOCTH Y CKJIAAy Ca HBbUXOBOM CIlelhjaJinu3aldjoM
WJIK I0TaAallllbOM MPAKCOM, IIITO je CBAKAKO MOTJIO YTHUI[ATH HAa KBAJUTET
NPY>KEeHUX MeTULIUHCKHX YCJIyTa.

W ppyre HenpaBUJIHOCTH KOje Cy yOUeHe y IIPAaKCHU I0jaB/bHUBaJIe Cy ce Kao
nocje/Mia oBaKBor npuctymna ynyhuBamwy pajHuka (Pessanosuh, bpagaun,
CexysioBuh, 2020: 21). JeaHa o KapaKTePUCTUYHHUX je [1yKe Tpajare paJHoT
BpeMeHa 0J] CBaKOI OTPaHH4YeHha MPONHUCAHOT 3aKOHOM 0 pajly U 3aKOHOM O
3/lpaBCTBEHOj 3alITUTH, Kao U [loce6HUM KOJIEKTUBHUM yroBopoM. OBakBa
npakKca 3Ha4ajHO HapyllaBa CUI'ypPHOCT YCJIOBa paja Koju ce oJHoOce Ipe
CBera Ha 3alUTUTY 3/ paBJsba pajHuka (Bruno, 2020: 27). [loBe3aHo ca TUMe
je M HemolITOBame CTaHJApAa KaJia je ped 0 Tpajalby o4Mopa pajHUKaA (Y
TOKY JJHEBHOT pajia, JHEBHOT U HeJieJbHOT). OBaKBO CTamb€ jacHO je Kplleke
MebhyHaposHOr MakTa 0 EKOHOMCKHMM, COLIMjaJIHUM U KYJTYPHUM NpaBuMa’s,
0 4eMy ce u3jacHUO U KoMUTeT 3a eKOHOMCKA, COLlMja/IHA U KYJITYpPHA IpaBa y
cBoM OnuteM KoMeHTapy 6poj 23 o paBy Ha IpaBUYHe U IOBOJbHE YCJIOBE paja.
KoMuTeT npenosHaje noTpeby Aia ce y u3y3eTHUM (BaHpeJHUM) OKOJIHOCTUMA

17 HaocHoBy Ypen6e o MepaMa 3a BpeMe BaHPEJJHOT CTama, 6. 4. 2020. roguHe 10HETA je
Hapen6a MuHucTpasapassba (6poj 112-01-404/2020-02) o aHra>KoBakby CBUX 3/[paBCTBEHUX
pajHuKa 13 [l1aHa Mpesxe 3/ipaBCTBEHUX YCTAaHOBA, Kao U 0 bUXOBOM ynyhHBamwy y CKJIa Ay
camnorpebama Ha TepeHY.

18 Yn. 7, Ca. aucm COPJ, 6p. 7/71.
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pazypenu pyraduje o yobrudajeHux MehyHapoaHUX cTaHJap/a, aJiu Takohe
npernopyuyyje fia ce 3alocjaeHMMa KOju pajie y HeCTaHJapHOM PaJHOM BpeMeHY
KOMIIeH3Yje HeIoCTaTaK JJHEBHOT MJIM HeJleJbHOT 0JMOPa, Kao U /ia pacrnopef,
pajia y TaKBUM yCJI0BUMA Oy/ie pe3yJiTaT KOHCY/ITaluja u3Mmelhy nocaoaBana
Y paJHuKa, ogHocHO cuHarKaTa (UN Committee on Economic, Social and Cul-
tural Rights, 2016). Haxkanocr, y ciay4ajy Peny6.inke Cpbuje HaBeZieHO ce HUje
Joroausio, uMajyhu y BUly a je pacriope/; pa/ia jeJHOCTPaHO MeHaH 0/] CTpaHe
mocJIoaBana (3/[paBCTBEHUX YCTAHOBA), 4eCTO 6e3 UKAaKBe NPeJABUUBOCTHU
pacrnopeia U Tpajalkba paJHOT BpeMeHa, YUMe je 6e30eJHOCT U 3allTHUTa
paZiHUKa U30CTaJa Kao MPUMapHU [[UJb KOjUM ce Tpe6aJsio BOAUTH MPUITHUKOM
JIOHOIIeHha 0/IJIyKa 0 HAYUHY Ha Koju he paj 6utu opranusosaH (Alli, 2008: 21).

Jlpyra HenmpaBUJIHOCT K0ja je AYTOPOYHO IJIeJaHO OCTAaBUJIA TELIKe oCcaeulle
0 3ZIpaBCTBEHE paiHUKE y LIeJIMHU jecTe 0/ICYCTBO 0ZrOBOPHOCTH MOCJI0 aBIia
(MaTHUYHOT UJIX KOJ| KOjer je MeJUIIMHCKH paJHUK ynyheH) 3a o6e36ehruBame
Mepa 6e36eJHOCTU U 3alUTHTe 3/ paBJ/ba Ha pasy. byayhu fa ce npodecuonante
OIIAaCHOCTH jaBJbajy Ha paJJHOM MeCTy, TO je 04TOBOPHOCT MocJoaBala Ja
OCUTYPpajy fia paZHO OKpyKeme 6y/e 6e36enHo u 3apaBo (Ewing, Hendy, 2020:
523). A1y oATOBOPHOCT MOCJIOAABaLa U/ie lajbe, ToJpa3yMeBajyhu mo3HaBambe
npodecroHa/He ONACHOCTU U nocBeheHOCT Jla ce ocurypa 6e36eJHOCT U
3/ipaBJbe HAa Pajly, a 10CEGHO y OHUM OKOJTHOCTHUMA Koje HaZMalllyjy yobuyajeHe
pU3HKe KaKBO je BaHpeJHO CTakbe ycJie/; NaHJeMuje 3apa3sHux 60J1eCTH.

[IpuMeheHO je, HapoYWTO y NOYETHHUM HeJle/baMa BaHpPEJHOI CTamwa U
enuzeMuje, a je NOCTOja0 XpPOHMYAH HeJOCTAaTaK 3alUTUTHUX CpeJicTaBa 3a
MeJULMHCKe PaJlHUKe, Kao U Jla HUje NOIITOBAHO CTPYYHO-METOL0J0IKO
ynyTcTBO (CTPYy4YHO-METOJO0JIOMIKO YNYTCTBO 3a KOHTPOJY YHOIIeHa U
cIpevyaBamwe IHpemha HOBOT KopoHa BUpyca SARS-COV-2 y Peny6.innu Cp6ujy,
2020) o ynoTpebu TUX CpeJicTaBa.

Kao gpacTtuyHe npruMepe MOXKeMO U3/ BOjJUTH U YCMeHe U MMUCaHe Hapenbe o
3abpaHy HOlllelha 3allITUTHE Ol peMe Koje Cy IT0je AUHU AUPEKTOPU 3/,paBCTBEHUX
yCTaHOBA U3/]aBaJjid y IPBUM HeJlesbaMa enujieMuje (PesbanoBuh et al. 2021:
23-24; Bup. Buiue: XKusuh, 2020; CoBusb, 2020). Mako je KoMUTeT 3a eKOHOMCKA,
COLMjaJIHA U KYJTYPHA IpaBa OL[eHUO 1a paJHUIIU KOjuMa Ce He IPYKe JOBOJbHe
rapaHTHuje 6e36eJHOCTHU Ha pajy U pU3HKa 0/ 3apakaBamka MOr'y 0J0UTH
pazg (UN Committee on Economic, Social and Cultural Rights, 2020: 4), Tako
HELITO je MPaKTU4YHO OHeMoryheHo MeJULIUHCKUM pagHunuma y Cpbuju, noa
NpeTHOM 0TKA30M, IPEeKPIIajHOM, I1a YaK U KPUBUYHOM o/ roBopHouhy. ¥
BE€3U ca TUME je U IONMC MUHUCTPA 3/ipaBJsba o 3. MapTa 2020. roguHe Koju je
ynyheH JUpeKTopuMa 3[paBCTBEHUX YCTAHOBA, a Y KOjeM Ce HUMAJIo CYyITHUJIHO
Hamehe o6aBe3a JupeKkTopHUMa Jja M0 CBaKy IleHy 06e36exe ydeuihe mITo
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Beher 6poja MeJUIIMHCKUX paJHUKa y (BaHPEAHOM) MPoLeCy paja, yrnaJ/buBo
cTaBJbajyhu y mpBHU IJIaH JONHKCA CBE Mepe Koje JUPEKTOPH MOTY IIOKPEHYTHU
MPOTHUB 3aM0CJAEHUX KOjU 0/16Hjy la U3BpIlaBajy paJHy o6aBe3y, yK/by4dyjyhu
¥ BeOMa UIMPOKA U TeH/IeHIIM03Ha TyMavyelha KPUBUYHUX Jles1a ,Hermoctyname
10 3/[paBCTBEHUM MPOINKMCUMa 32 BpeMe enujieMuje” u ,,HeykasuBame jekapcke
nomohu“.’ TuMme je Ap’kaBa NPOMYCTHJIA JIa KA0 OPraHU3alMOHU ay TOPUTET
MeJUIMHCKUM paJiHUIIMMa 06e36e/1u 6e36eHe YCJI0BE pajia.

3. He3akoHuTo yBOohemwe pasgHe oGaBe3e
HAaKOH OKOHYaHa BaHPEJHOT CTamba

HakoH ykujama BaHpeJHOT cTawa 6. Maja 2020. roagvHe, HYje BUIIE 1OCTOjao
IIpaBHHU OCHOB 3a pa/y peXXUMy pajiHe o6aBe3e. PajjHa o6aBe3a ce, Kako je Bullle
NyTa HAIOMEHYTO y NPeTX0JHOM TEKCTY, Be3yje UCKJbYUUBO 3a OCTOjambe
(mporJaliere) paTHOT UJIM BaHPEAHOT CTama y 06a pesieBaHTHA 3aKOHCKa
TeKCTa, 3aKOHY 0 0/I6paHU U 3aKOHY 0 BOjHOj, PaiHOj U MaTepUjaHOj 06aBe3H.
MebhyTuM, HenmocpeJHO HAKOH yKU/lakha BaHPEJAHOT CTakba MeJULIMHCKUM
paZHUIMMa je HEYCTABHO U HE3aKOHUTO HAMETHYTa paZjHa o6aBe3a, YuMe Cy
OHH 3allPaBo YIUJIM y PeXKUM CUMYyJ/IMpakbha KOHTUHYHMPAHOT BAaHPEAHOT CTakba.
OBo ce MOXe cMaTPaTH OCEGHO OITACHUM 10 MEHTAJIHO 3/1paBJ/be MEJJUIIUHCKUX
paZiHUKa KOjU Cy cBaKako Beh 6MJIH, BUIlIe HETO ApYTra ML, U3JI0XKEeHU CTpecy
U PU3UKY OJl pa3Boja KPAaTKOPOYHUX U AYTOPOYHHUX MPOGJIeMa MEHTAJHOT
3/paBJba, ycae[ 4dera je CBeTCKa 3/jpaBCTBeHa OpraHMsalyja yrno3opuJa Ha
MOTEeHIUjaJIHU HeraTUBaH yTuiaj kpusze KOBU/| 19 Ha MeHTaJIHO Gy1arocTame
3/lpaBCTBeHUX U conujanHux pagHuka (Pollock, Campbell, Cheyne et. al, 2020).

HaBeJsieHo, HaXKaJIOCT, HUje CIPeuyuJio TaKO3BaHU KPU3HU LITAb, KOjU Y TOM
TPEHYTKY He MOCTOjU Kao TeJI0 y 6GUJIO KOjeM 0J] 3aKOHA KojuMa Ce peryJuiny
BaHpe/JHE CUTyallHje, Kao U 3alTUTA CTAHOBHUIITBA 0/ 3apa3Hux 6osectu,?
Jla 3aKJ/bY4YKOM yBeJie paJiHy o6aBe3y MeJUIIMHCKUM pajHUnuMa 23. jyHa
2020. roguHe?l. JacHo je 1a oBaj 3aK/byvyakK MpeCcTaB/ba aKT OpraHa Koju HUje

19 Jlonuc MuHHCTpa 3ApaBJsba 3uatubopa Jonyapa 6poj 500-01-334-1/2020-02 opx 3. 4.
2020. roauHe.

20 Kpwusnu mtab yBeseH je kao moryhe Tesio Biage Peny6suke Cp6uje HelITo KacHuje,
kpajeM 2020. roirHe, KPO3 U3MeHe U IoNyHe 3aKO0HA 0 3allITUTH CTAHOBHHUIITBA 0] 3apa3HUX
6osiectH, Ca. enacHuk PC, 136/2020. MehyTuM, 4aK HU ca TUM HaKHAaJJHUM 033aKOHhEHheM
M0CTOjalba TAKO3BAHOT KPHU3HOT 1ITaba, HUje Moryhe Jja 0BO TeJso — KOje U Jja/be HeMa
JlebuHNCaHe 3aKOHCKe HAJJIEXXHOCTH M OoBJalihema — JOHOCH GUJI0 KaKBe aKTe KOju Cy
JUPEKTHO CYNpOTHHU 3akoHUMa Peny6sinke Cp6uje. 3a leTa/bHUjY aHAJNIU3Y IPaBHOT
M0JI0’Kaja TAKO3BAHOT KPU3HOT 1 Taba, BugeTH: (Manguh, 2020; Pakuh Bogunesnuh, 2020).

21 3akspyuak KpusHor mrtaba 3a cy36ujame 3apasHe 6osiectu COVID-19 6poj 53-00-
5135/2020-4 ox 23. jyHa.
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opJjamtheH fja JoHocu o6aBe3yjyhe akTe. Yak U a ce TAKO3BaHU KPU3HHU 1ITAG
oCMaTpa Kao JierajiHo yCTaHOBJbEHO TeJIO0, ILITO y JaTOM TPEeHYTKY HUje Moryhe,
3aKJbyYKOM Ce AUPEKTHO Kpliie o/ipe/iGe 3aKoHa 0 016paHu 1 YiaHa 82 3akoHa
0 BOjHOj, paZiHOj U MaTepujaiHOj 06aBe3n.?? OBUM 4YJlaHOBUMA npe/BUheHo
je jacHO U HeJJBOCMHCJIEHO /ia je paZiHa o6aBe3a MPaBHU UHCTUTYT KOjU ce
Be3yje UCK/bYYMBO 32 PaTHO UJIM BAaHPELHO CTakbe, U KOjU Ce CaMO y TAKBUM
OKOJIHOCTHMA MO3Ke NpuMeHUTH. OZpesibe Cy MMIIepaTUBHE U HUje OCTaB/beHa
HUKaKBa MOTYNHOCT U3y3€eTKa 0/l HaBe/IeHOT MpaBUJia.

Wnak, 3ak/py4yak TaK03BaHOT KPU3HOT ITaba KOPUCTHO ce BeoMa e(pHUKACHO Kao
NpaBHU OCHOB 32 TOHOBHO YBohewe pexxuMa pajiHe o6aBe3e. CamMa caip>KrHa
3aKJby4Ka IIpeJiCTaB/ba IPAaKTUYHO IIPENUCUBabe 0/jpeibr 0 pa/iHOj 06aBe3n
13 [IOMEHYTa /|Ba peJieBaHTHA 3aKOHa, 3aje1HO Ca HAaBOhewheM MPEeTHe 0TKAa30M
yroBopa 0 pajAy ako MeJUIMHCKH PAJJHUK He MOCTYIH 10 pellery KOjuM ce
(He3akOoHUTO) yTBphyje pasiHa o6aBe3a.

Ha ocHOBy 3akJbyyka, JUPEKTOPU MeAULUHCKUX YCTAaHOBA JOHOCUJHU CYy
pemewma®® o yTBphuBawmy pajiHe 06aBe3e MEAUIIMHCKUM paJHHUIMMA. 3a
pasJ/IMKy 0/, pellema Koja Cy JOHOIleHa y TOKy Tpajalka BaHpeJHOT CTamba,
HOBa pellewa HUCY ce 031 BaJia Ha 3aKOHCKHU OCHOB 3a yBohewe pajiHe o6aBe3e
jep 3aKOHCKOT OCHOBA HUje 6MJI0. YMeCTO TOra, ped je 61Ja o NnojeJUHAYHUM
aKTHMa [10CJI0/aBla KOjU UMajy HeJlopedeHy U HeyTeMeJbeHy IPaBHY IPUPOAY
Ha 6HMJIO KOjeM TPaBHOM U3BOpY.

Ha ocHOBy yBH/Jja ayTopa y TaKBa pelleka Koja cy u3jaTa y nepuoy JeTo
2020. - nposiehe 2022. rogune®*, Moxke ce 3aK/bYYUTH /i je Y bUMa Kao MpaBHU
OCHOB HaBoheHO BHllle NPAaBHUX U HENMPABHUX U3BOPA, 0J, KOjUX HHUjeJaH
HUje pejieBaHTaH HUTH MOXKe Npe/iCTaB/baTHU OCHOB YBohewa pasiHe ob6aBe3e
(PesbanoBuh: 2020).

22 Yn. 50 3akoHna o oxgb6panu, Ca. eaacHuk PC, 116/2007, 88/2009, 88/2009 - np. 3akoH,
104/2009 - gp.3akoH, 10/2015 1 36/2018 1 4. 82 3akoHa 0 BOjHOj, palHOj U MaTepHjaIHO]
o6aBe3u, Cs. enacHuk PC,88/2009,95/2010 u 36/2018.

23 MHwmajyhu y BUJly HEKOH3UCTEHTHY NPaKCy, MoXKe ce pehu Zia y nperyieZlaHoM y30pKy
aKaTa KojuMa ce yTBphyje pasiHa o6aBe3a JOMUHUPAjy pellema ajiy Cy IOHOLIeHe 1 Hape/ibe,
paZiHu HAJIO3U U OJIJIYKE, Y UCTOM L[MUJ/bY U CA UCTOM CaJ|P>KUHOM.

24 AyTopu cyy TOKY Hcaka pajia UMaJju YBUA Y pelllera 0 yTBphuBamwy paJiHe o6aBe3e
KOja Cy loHeTa oJi cCTpaHe pykoBoauana OnmTe 6osHuUIe [loxxapeBal, Onumte 60JHULE
BasbeBo, [loma 3a1paBsba MepoiunHa, [/loma 3apaBsba Pakosuna (beorpan), /loma 3apaBsba
Bpauap (Beorpag), MHcTUTyTa 3a opTonecko-xupypluke 6osectu bawuna (beorpan),
KnnHuke 3a ncuxujatpujcke 6osecti ,Jlasa Jlazapesuh” (beorpan).
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[IpBu o1 MOMeHy THX U3BOpa jecTe Hape/i6a o mpor/ialiery enueMuje 3apaste
6osiectr KOBU /| 19%°, aKT MUHUCTPa 3/[paBJ/ba KOjHU je IOHET HAKOH MpOrJiallieha
BaHpEe/IHOT CTakba, a KojuM ce GpopmaJsiHo yTBphyje fa je ped o 3apa3Hoj 60yecTH
Beher enu1eMHOJIONIKOT 3HA4Yaja, KAKO 6M Ce MOrao MpPUMEHUTH 3aKOH O
3alITUTH CTAHOBHUIITBA 0] 3apa3HUX 60JIECTH, KA0 U IPYTH Be3aHU MPOMUCH.
KypurosuTteT Hape/be je a oHa ©Ma caMo JiBa peja koja riace: HABPAJAHJE

[Iporsnawasa ce enugeMuja 3apasHe 6osectu KOBU/ 19, enuiemujom oz Beher
enuIeMHUOJIOIIKOT 3Ha4yaja — 3a TepuTopH]jy Penybirke Cpbuje;

OBa Hape6a cTyna Ha CHary JlaHOM o6jaBJ/bHBama y ,CyKOEHOM TJIACHUKY
Peny6.srke Cp6uje”. Pelierwe ce He N03MBa Ha caM 3aKOH O 3alITUTU CTAHOB-
HUILITBA 0/ 3apa3HuX 60JIeCTH, HA OCHOBY KOjerT je 0Ba Hape/i0a JJOHEeTa, BEpo-
BAaTHO 3aTO LUITO y TEKCTY TOT 3aKOHA He IIOCTOjU IIOMHbatbe pajiHe 06aBese.

Jpyru usBop jecTe 3ak/bydyaK TaKO3BaHOI KPU3HOT LITaba 3a cy3bujame
3apa3He 6osiectd KOBU/] 19 oz 23. jyna 2020. roaguHe ¥ YCMeHH HAJIOT APKABHOT
cekpeTapa MuHucTapcTBa 3ApaBsba Anekcanjpa Crtedosckor ox 16.7.2020.
OBaj ycMeHHU HaJIOT je mocebaH NpaBHU KyPHUO3UTET Oy yhHU 1a ce thUMe CBECHO
CTBapa HeyCTaBHA U He3aKOHHUTA CUTYyalUja, CyIpoTHA Hayesy BJaJaBUHe
npaBa?® v HaveJs1y XUjepapxuje npaBHUX akaTa®’ u3 Ycrasa Peny6.inke Cp6uje.

Tpehu M3BOp BpesaH NoMeHa jecTe YCMeHU HaJIOT JUPEKTOpPa KOHKpPETHe
MeJJMIJMHCKe yCTaHOBEe — Y3 apryMeHT KOjH je UCTaKHYT y IPeTX0JHOj Ta4KH,
MO2Ke ce J0JATHU Aa OBJe AUPEKTOP JOHOCH pellieHe Ha 0CHOBY yCMEHOT HaJiora
JIUPEKTOPa, 1a Ce IOCTaB/ba NMTake [a JIU je TO JUPEKTOp caM ceOu Hapeauo
JIOHOLIee HaJslora (M TO YCMEHUM Iy TeM).

YeTBpTH jecTe yiaH 192 3akoHa 0 pajy - Y IUTay je ONILITa 3aKOHCKA oApeji6a
KOjoM je npejBubheHo a o npaBuMa, 06aBe3aMa U 0ATOBOPHOCTUMA U3 PALHOT
0/lHOCA OJI/Iy4yje HaJIJIEXKHHU OpraH Ko/ mnocJjoAasna.?® Y oBom cjay4ajy je To
CBaKaKo JUPEKTOP, a/IM HAPABHO 0BO OBJIallhere He 0 pa3yMeBa J0OHOIIehe
He3aKOHUTUX aKaTa.

[leTr u3BOD je HaBohemwe oAroBapajyher yiaHa CTaTyTa KOHKpeTHE Me UL U H-
cKe ycTaHoBe. Mako 0OBM aKTU yIJIaBHOM HUCY JAOCTYIHHW Ha UHTEPHET
npe3eHTalMjaMa MEIULIMHCKHUX yCTAHOBA, CBAKAKO je y MUTakby N03MBaHe Ha

25 Hapep6a MuHucTpa 34paBsba 3saTu6opa Jlonyapa o 19. maprta 2020. rogune, Ca.
esaacHuk PC, 37/2020.

26 4.3, craB 2 Ca. 2nacHuka PC,98/2006 1 16/2022.
27 Yn.167 Ca. enacuuka PC,98/2006 n 16/2022.

28 Ca. anacnuk PC, 24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017 - opnyka YC,
113/2017 1 95/2018 - ayTEHTHYHO TyMaUeme.
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YJIaH KOjUM ce peryJiuiie oBJaliheme AUpeKTOpa Aa JOHOCH MOje/JTUHAYHE aKTe
KojuMa ypebyje paJjHOIpaBHU M0JI0XA]j 3aM0CJAeHUX y TOj YCTAHOBH.

[lojenvHa HOBHja pellema 0 yTBphUBamwy pajiHe ob6aBe3e y Koja Cy ayTopH
Takohe MMaJIM YBUJ, a Koja cy u3gata kpajem 2021. u Tokom 2022. roguHe?’,
HaBO/ie IpaBHe OCHOBE KOjH Cy U3MEeHEeHU Y OJHOCY Ha IPeTX0HY NpaKCy, alu
Y la/be He 0/iroBapajy 3aKOHCKUM o/peJibaMa 0 paiHOj 06aBe3Hu:

[Ipe cBera, To cy yinaHoBU 82 1 84-87 3akoHa 0 BOjHOj, paJHOj U MaTepUjaIHO]
06aBe3M — HPOHUYHO je LITO Ce HaBOJie YJIAHOBHU y KOjUMa Ce jacHO yTBphyje
Jla paJiHa o6aBe3a He MOXXe OUTH yBeJleHa 6e3 mpor/allekha paTHOT UJIU
BaHpeAHOr cTawa. OBJle je fakKJie pey 0 HaBohewy NpPaBHOr OCHOBA Yy KOjeM
ce focsoBIEe 6paHU yBohewe paJiHe o6aBe3e y OKOJIHOCTHMA Y KOjuMa Cce OHa
YBOJU MEJULMHCKHUM paJHULUMA.

[ToToM, ysiaH 62, ctaB 1, Tauka 9) 3akoHa 0 3/JpaBCTBEHOj 3aLUTUTH — OBOM
0/ipei6OM YCTaHOBJbEHA je 06aBe3a 3/IpaBCTBEHE YCTAHOBE /Ia OpraHU3yje
Y CIIPOBOJY Mepe y Ccay4vajy KpU3HUX U BaHpPeJHUX cuTyaluja. OBa oapenabda
jecTe peJsieBaHTHA y HajlIMpPeEM CMUCJIYy peyH, ajJli CBAKaKO He yKa3yje Ha
yBobewe pajHe o6aBe3e. Mepe Koje ce cipoBoJie MOpajy GUTH 3aKOHUTE U
onirta ¢popMysianyja U3 3aKoHa 0 3IpaBCTBEHOj 3aIITUTH CBAKAKO He OCTaBJba
MOryhHOCT HE3aKOHHUTOT /leJIoBaka Y CIpoBohewmy OBUX Mepa, y3 MaCOBHO
Kplllerhe HU3a JIPyTUX 3aKoHa.

Onpenba 3akoHa O 3alITUTH CTAHOBHUIITBA O/ 3apa3HUX O0JIECTH, OJJTHOCHO
ysaHa 51, peryJsuiie cnpoBohewme Mepa y BaHpeHUM cuTyanujama. Kao u
y OpeTXO0LHUM CJIy4yajeBUMa, HeMa HUKAKBOT [IOMeHa O pa/iHOj 06aBe3u H,
HapaBHO, MoJjpa3yMeBa Ce /la Ce OBMM 4YJIAHOM He OCTaBJ/ba MOryhHOCT
HE3aKOHUTOT MOCTYTaka Y [[U/by CIPOBOhema HU3a Mepa Koje ce OBUM YJIAaHOM
3aKoHa HaBoO/eE.

CTaTyT KOHKpEeTHe MeJJUIMHCKE YCTaHOBe, OJIHOCHO 4YJIaH KOjU Ce 0/JHOCH Ha
opsamhemwa JUpPEKTOpa /ia 0/J1y4yje 0 mpaBuMa U 06aBe3aMa 3al0CJAeHUX, Y
CKJIaJly Ca 3aKOHOM.

Jonuc MuHMCTapCcTBa 3/JpaBJba KOjH je yyheH KOHKPETHOj YyCTAaHOBH, @ KOjUM
ceyTBphyje noTpeba 3a XUTHUM YCTyNakbeM MeULIMHCKOT 0C06Jba. YCTyawbe
MeJJUIIMHCKOT 0C06Jba HUje MehyTuM npeaBruheHo BaxkehuM 3aKoHKMMa, a 3aKOH
0 paay ynyhuBamwe Ha paJi KOJ [pyror [oc/J10/iaBlia peryJivile Ha Ha4MH KOjU ce
He MOXXe IPUMEHNUTU Ha KOHKPEeTHY CUTyallujy. 3aKOH 0 3all0CJIeHMMa Y jaBHUM

29 AyTopu cyy TOKy nucaka pajia UMaJid YBU/J Y peliielkha 0 yTBphuBamwy pasHe o6aBese
KoOja Ccy loHeTa 0oJi CTpaHe pykoBojuaana UHcTuTyTa 3a oproneaujy bawuna u Onmre
6osiHuLe CMegepeBcka [lasaHka.
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cayx6ama®’ 61 Morao Jja CTBOPH IPaBHHU OCHOB 3a Tako HelTo. OBaj mpomnuc ce
y HajeheM Jies1y, na 1y Zies1y Koju ypebhyje ycTynamwe 3anocjaeHux®!, Mehy Tum He
npuMemyje 10 1.janyapa 2025. roguHe. TpeHyTHO ZilakJie HE TOCTOjU 3aKOHCKH
OCHOB /Ia 3aMI0CJIEHU MeJUIIMHCKY PaJHUK IPOMEHH Noca0AaBLa (MeAULMHCKY
YCTAHOBY y K0joj o6aBJ/ba paj) 6e3 packuJa TPEHYTHOT U 3aKJ/byYeHa HOBOT
yroBopa o pajy - 0BO He caMo /ia HUje cJy4aj, Beh ,yCTyn/beHUM " MeIULIUHCKHUM
paZHUIMMa HYje NOHyheH HUTU aHeKc nocTojeher yroBopa o pagy.

Y jeHOM pellleby Kao IpaBHU OCHOB HaBe/leH je 4iaH 24 3aKoHa 0 3alocJeHuMa
y jaBHUM cayx6ama®2, OBo je moce6HO Npo6JIEMAaTHYHO, jep HaBejeHa ojpei6a
3akoHa HUje MoYeJia /ia ce IpuMemyje — npema 4iany 163 (Cmynare Ha cHazy
3akoHa) npuMemnBahe ce ox 1. janyapa 2025. roguHe.

YKynHo rnefaHo, Kaja ce ynopefe pemewa u3 2020. u 2022. rogrHe Moxe ce
pehu fa je npoMemeH NPUCTYI U Jla CY Yy pellierby U3 2022. rofiiHe HAaBeIeHU
HaBOJIHW 3aKOHCKH OCHOBH, 3@ pa3JIMKy OJi BeoMa er30TUYHOI PUCTyMNa U3
2020.roauHe. Mehy THM ¥ HAaBOJAHU IPAaBHU OCHOBH KOjH Ce HABO/Ie Y CKOPUjUM
pelllerbrMa 0 yBohewy pajjHe o6aBe3e NoAje/JHAKO Cy UpeJIeBAaHTHU Kao U y
OHUM NPETXOJHUM, U IPEJICTAB/bAjy OUUIJIEJHO KplIekhe 3aK0oHa 0 00paHy,
3aKoHa 0 BOjHOj, paiHOj U MaTepHjaIHOj 06aBe3H, Kao U 3aKOHa 0 pay U 3aKoHa
0 3lpaBCTBEHOj 3aLUTHUTH.

Kpartak npersiej caJip>xuHe, popMe U HauyMHA yTBphewa pajiHe o6aBe3e
yKa3yje Ha UMHEHUIY [ia je OBJle pey 0 U3BpIlIelhy KPUBUYHOT JleJia U3 4J1aHa
163 KpuBu4yHOr 3aKOHUKA, ,[loBpesa npaBa Mo 0OCHOBY pajia U COLiAjaIHOT
ocurypamwa“: ,Ko ce cBecHO He mpujpKaBa 3aKOHa WJHW JPYTUX NPOMNKCa,
KOJIEKTHUBHUX YTOBOpA U APYTHUX OMIITUX aKaTa 0 NpaBUMa [0 OCHOBY paja
Y 0 N0Ce6HOj 3alUTUTH Ha paJly OMJIa/iMHe, )KeHa U MHBaJIM/la UJIKM O IpaBUMa
M3 COI|MjaJIHOT OCUTypara U TUME APYTOM yCKPATH UJIM OTPaHUYH IIPABO Koje
My Nnpunaza, kasHrhe ce HOB4aHOM Ka3HOM HJIM 3aTBOPOM [I0 JiBe FOiMHE."

Haume, yBoheweM pajiHe o6aBe3e 6e3 MpaBHOT OCHOBA 3aMoCJeHUMA Y
MeJUIIMHCKUM yCTaHOBaMa ce ycKpahyje 4MTaB HU3 mpaBa 110 OCHOBY Pajia,
Koja 6M OHW MHA4e MOTJIM 0OCTBapuBaTH. /lajbe, OBAKBUM MOCTYakhbeM Ce CTBapa
NpUBUJHU OCHOB 3a ynyhuBamwe paJJHUKA U3 jeJHE MeJUIIMHCKe YCTAHOBE Y
JpyTy, Koje moJijpa3yMeBa CBe HallpeJ HaBeleHe PU3UKe U KpIlIehe 0CHOBHUX
MebyHapoaHUX cTaHgapAa paja.

KonauHo, HaBeZieHa cUTyalMja ce jacHO ykJanay feUHULUjY IPUHYAHOT pajia,
Kako je nepunucana Konsennujom 29 MehynapoaHe opranusanuje paja (For-

30 Ca.enacuuk PC,113/2017,95/2018,86/2019, 157/2020 n 123/2021.
31 YnanoBu 24 u43-44 Ca.enachuka PC,113/2017,95/2018,86/2019,157/2020 1 123/2021.
32 Ca.anachuk PC,113/2017,95/2018, 86/2019, 157/2020 u 123/2021.
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ced Labour Convention, 1930 (No. 29)) (o6aB/batbe pasia UJIU NpyKakbe ycayra
KoOja ce oJ] GMJIO KOjer JINIa U3HyDhyje moJ IpeTHOM Ka3He OGMJI0 KAKBOT THUIIA, a
3a KOjH ce J0TUYHA 0c00a HUje Jo0OPOBOJLHO MOHY/IUJIA), YUME Ce KPLIU U YJIaH
26 YctaBa Peny6.inke Cp6uje KojuM ce 3abparbyje NpUHYHU pai.®

036M/BHOCT U /1aJIEKOCEXKHOCT MOCJIEIMIIAa OBAKBOT pellleha BUIH Ce HE CaMO
y MacOBHOCTH H-eroBe 3J10ynoTpebe, 1ITo he NOTEHIMjaIHO U3a3BaTH XUJbaJle
HOBHX paJIHUX CIIOPOBA, Beh U y UMbeHUIU A Ce UCTH PEXUM pajZiHe o6aBe3e
ynotpe6/baBa v IOJIMHY U BUllle JaHa KACHUje, 0JTHOCHO Y NPBOj noJsioBUHU 2022.
roauvHe. Ped je akyie 0 KOHTUHYHMPAHOM HE3aKOHUTOM Kpenpamwy BaHPELHOT
CTamway CUTYyalUjH KaJla OHO HUje pOopMaJsIHO YBEJIEHO, Y OJHOCY Ha o/ipeheny
npodecujy, oJHOCHO MeIUIIUHCKE PAJHUKe 3aM0CJIeHe Y jABHUM 3/IpaBCTBEHUM
yCTaHOBaMa.

4.3aKk/by4Ha pa3MaTpama

OCHOBHHU 3aKJby4aK KOjU C€ MOX€ U3BECTH jeCTe J1a CY MEJUIIUHCKHU PAJHUIU Y
TOKY elM/ieMUje, KAKO Y BAHPEJHOM CTakby TAaKO U HAKOH HheroOBOT OKOHYakha,
OUJIM U3JI0°KEHH BeoMa TEelIKUM YCJOBHMaA pajia ¥ KojuMa cy 6uJia yrpoxkeHa
HeKa 0/l bUXOBHUX OCHOBHUX IIpaBa 110 OCHOBY pajia.

JesaH eo 0ATOBOPHOCTH 3a TAKO HELITO CBAKAKO je HA CAaMUM JJOHOCUOLIAMA
0/JIyKa y CUCTeMY 3/|paBCTBeHe 3alUTUTE U yCIOCTaB/beHUM MeXaHU3MHUMa
(3/10)ynoTpebe pexxruma pazia y pafiHOj 06aBe3H, Kao U Ha MalbKy CBECTH O
NpaBUJIHOj OpTaHU3alMjU pajia y U3y3eTHO CJ0XKEHHUM YCJIOBHMA KOjU Cy OUJIH
HaMeTHYTH el /IeMUOJIOIIKOM CUTyalnujoM. [pyru feo npobieMa je 6e3 cyMme
HOpMaTHBHe npupoje. PajjHa o6aBe3a peryjucaHa je BOjHUM 3aKOHOaBCTBOM.
3aKoH 0 o/I6paHH, Kao U 3aKOH O BOjHOj, MaTepHjaJIHO] U paZHO] 06aBe3H,
npeJIOKHUIIO je MUHUCTAPCTBO HA/IJIEXKHO 3a 0/16paHy 3eMJbe, a IO/ FheTOBUM
OKPHUJbEM CY OHU U HacTasu. CTora Huje HeyobrUajeHo Jia je aKleHaT y OBUM
3aKOHMMa Ha NUTakbUMa 0OJf 3Havyaja 3a oJI6paHy y PaTHOM CTamy, JIOK ce
CBaKaKO MOXe 3aKJby4YUTH Jja TBOPLH OBUX IIpaBUJIa yONLITE HUCY UMAJIA Ha
yMy fa 61 OHA MOrJia OUTH NPHUMEHEHA Y OKOJIHOCTHMA OIIITE 3/IpaBCTBeHE
NpeTHe 0 CTAHOBHUIITBO. OBaj Npo6JieM ce JUPEKTHO pedJiIeKTOBA0 HAa BeoMa
KOMIIJIEKCAH YU HOPMAaTUBHO (aJid U MPAaKTUYHO) K30 pPEH MOJI0XKAj CBUX
paZiHUKa NoJ paJiHOM 06aBe30M, yK/byuyjyhu U MeAuLIMHCKe pajgHuKe. CaMa
YHIbEeHHIA [la CY OHU CBOje pacnope/ie paja ¢opMasHO J06HjaIu HA OCHOBY
paTHOTr pacnope/a, 0JHOCHO Ha OCHOBY KpUTepHUjyMa 3a/lyKema Ha oi6paHu
3eMJbe, I0Ka3yje je THOJMMEeH3HOHAJHOCT MOCTojeNuX HOpMaTUBHHUX pellekha.

33 Ca.2nacHuk PC,98/2006 u 16/2022.
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PagHa o6aBe3ay BaHpPeIHOM CTakby MopaJia 6 Aa 6yze noce6GHO peryamucaHa
HEKHM JpyTUM NPOonucoM. Y BuIle oJ] TOra, Ije0 CUCTEM peaKIjije Ha BAHPEIHO
CTalbe, aJIM U Ha BaHpeJIHe cuTyanuje (6e3 yBoherwa BaHpeJHOT CTakba) MOpao
6u fa ce pefeduHUIIe U3 ,[IUBUJHOT" yIJIa peaKIiyje HA HEBOjHE MPETHE, Kao
IITO je enuJieMHja CMPTOHOCHOT BUPYyCa Ca KOjOM CMO Ce CYO4HJIK. 360T Tora
je jacHo ma 6u Tpe6asio MOHOBO peadUPMHUCATH H/IEjY O je JUHCTBEHOM 3aKOHY
0 BaHpPEJHOM CTakby, HJIM MaKap NOCEOGHOM 3aKOHCKOM TEKCTY KOjU O ypeIHo
BaHpe/HO CTake U BaHpeJHe OKOJTHOCTH 3aCHOBaHe Ha HEBOJHUM MpeTHhaMa
10 CTAHOBHHUIITBO. Ha 0Baj HAaYMH 61 ce MOCTUTJIA ClIelMjain3alja 3aKOHCKUX
pellerma TAaKo Aa OHA GyAy JIOTUYHO MOCTAaBJ/beHA y OJHOCY Ha MPUPOAY
crnenuduyHe npeTwe. Takohe, oMoryhusio 6u ce u Jja ce paJHU 3aJjallu — 11a U
pazHa o6aBe3a - yBojie ¢pJIeKCUOUIHMje, 6e3 KpLIeha HIU3a 3aK0HA Kao LITO je
TO TPEHYTHO CJAYyYaj.

YBohemwe pa/iHe o6aBe3e y peIOBHOM CTamwy (MaKoO je MporjalleHa BaHpeJHa
caTyanuja) Huje Moryhe y ckzaaay ca BaxkehMM NponucuMma, Kako je
aHaJM3MPaHO Yy NPeTX04HOM TeKCTy. OBO pelllembe je HeMPaKTUYHO U BasbaJjio 61
ra3aMeHUTH APYTUM pellleleM y KojeM 6U ce paJiHa o6aBe3a (y orpaHuYeHOM
061MMY, 0JHOCHO OTPaHHUY€EHOT JJoMeTa U Tpajaka) MOIJia YyBeCTH U Ha OCHOBY
nporJjallewa BaHpeAHe cuTyanuje. UMajyhu To y BUAY, Ba/ba HAIOMEHYTH U TO
Jia je noTpe6HO pefledrHUCATH PaiHy 06aBe3y, 0JHOCHO JaTH HOBU KOHTEKCT
OBOM NIPaBHOM MHCTUTYTY Y CBETJy IOIITOBakha OCHOBHUX CTaHAap/a npasa
Ha pajy Uy Be3H ca paJioM, a Koja Cy y IpeTX0JHOM IIepUOAY — BaHPEJHOT
Y peJloBHOT cTamwa - y Peny6saunu Cp6uju rpy60 KplleHa y 0JHOCY Ha BULIE
KaTeropuja paJlHuKa, YK/by4yjyhu U MeULIUHCKe paJiHUKE.

Jlutepatypa/References

Pajuh hanuh, ]. (2021). [IpaBHM 10J105Kaj 3aM10CJAEHUX Y IPBOj IMHUjH 32 BpeMe
BaHpPeJHOT CTaka ycJes naHaeMuje Bupyca KOBU/L 19 y Cp6uju”, ¥ I'nunturh
M., Bypuh B. (yp.), [landemuja Kosuda 19 - npasHu usazosu u nepchekmusee,
Beorpaz: MUHCTUTYT 3a ynopeaHo npaso. 105-113.

PesbanoBuh, M. Bpagai, C. CekysnoBuh, U. (2020). Ymuyaj enudemuje KOBH/]-19
Ha nos103caj u hpasa padHuya u padruka y Cpéuju, beorpaa: Fondacija centar za
demokratiju (FCD).

Ctranuh, M. Hophesuh M. (2021). [Iporsianiewe BaHpeAHOT CTakba y Peny6aunu
Cp6uju ycaen nanaemuje Kosupa 19, Y I'muntuh M., Bypuh B. (yp.), [landemuja
Koeuda 19 - npasHu uzazoeu u nepcnekmusge, beorpaji: UHCTUTYT 3a yliopeJHO
npaso. 51-65.

94



M. PesbaHoBub, . MucausnoBuh | ctp. 79-98

Alli, B. 0. (2008). Fundamental principles of occupational health and safety. Geneva:
International Labour Office.

Bandyopadhyay, S. Baticulon, R. E. Kadhum, M. Alser, M. Ojuka, D. K. Badereddin,
Y. (2020). Infection and mortality of healthcare workers worldwide from COVID-19:
a systematic review. BM] global health, 5 (12), 1-11.

Bruno, M. (2020). Intervencija u radno vrijeme radi suzbijanja zarazne bolesti.
Radno pravo (12).26-33.

Ewing, K.D. Hendy, Q.C. (2020). Covid-19 and the Failure of Labour Law: Part 1.
Industrial Law Journal, Vol. 49(4). 497-538.

Magani¢ A. (2021). Gradanski sporovi kao posljedica COVID-a 19, Revija kopao-
nicke skole prirodnog prava. (2/2021). 115-133.

Puvaca, N. Lika, E. Brkanli¢, S. Breso Esteve, E. Ili¢, D. Shtylla Kika, T. Brkic, I.

(2021). The Pandemic of SARS-CoV-2 as a Worldwide Health Safety Risk. Journal of
Agronomy, Technology and Engineering Management, 4 (1), 523-532.

Pollock, A. Campbell, P. Cheyne, ]. Cowie, J. Davis, B. McCallum, J. McGill, K.
Elders, A. Hagen, S. McClurg, D. Torrens, C. Maxwell, M. (2020). Interventions to
support the resilience and mental health of frontline health and social care profe-
ssionals during and after a disease outbreak, epidemic or pandemic: a mixed met-
hods systematic review. Cochrane Database System Review, 11(11):CD013779. doi:
10.1002/14651858.CD013779.

UN Committee on Economic, Social and Cultural Rights, (2020). Statement on the
coronavirus disease (COVID-19) pandemic and economic, social and cultural rights.

UN Committee on Economic, Social and Cultural Rights. (2016). General comment
No. 23 (2016) on the right to just and favourable conditions of work (article 7 of the
International Covenant on Economic, Social and Cultural Rights).

Ucur, M. (2021). Okvir determiniranja prava na rad za vrijeme epidemije. Zbornik
Pravnog fakulteta Sveucilista u Rijeci, 42(2). 405-417.

HWHTepHeT U3BOpU
Manpuh, C. (2020). Penpu3a, [Ipey3eTo 4. 9. 2022. https://pescanik.net/repriza/.

Pakuh Bogunenuh, B. (2020). Odzo80p, mo je HenompebaH aykcys, [lpeyseTo 4.
9.2022. https://pescanik.net/odgovor-to-je-nepotreban-luksuz/.

PesbanoBuh, M. (2020) Ycmae He cmaHyje y MuHucmapcmeay 30pas.sva, [lpeyseTto
4.9.2022. https://pescanik.net/ustav-ne-stanuje-u-ministarstvu-zdravlja/

95



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | BPoj 96 | 'ofuHA LXI | 2022

MunucTapcTBo onbpaHe Peny6sauke Cpbuje. PadHa u mamepujasiHa obaeesa.
(N.D). IIpeyseTo 4. 9. 2022. https://www.mod.gov.rs/cir/5452/radna-i-mate-
rijalna-obaveza-5452.

CoBusb, M. (2020). Jokmop u3 HRynpuje: BoaHuya y xaocy, HUCy nowmosgaHe
uHcmpykyuje Baaoe, [lpey3seTto 4.9.2022. https://rs.nlinfo.com/vesti/a584940-
lekar-iz-cuprije-o-stanju-u-bolnici/.

Kusuh, M. (2020). Pani¢: Od koronavirusa umrlo 14 medicinara, posledica ne-
dostatka opreme, llpeyseTto 4. 9. 2022. https://rs.nlinfo.com/vesti/a596199-
panic-od-koronavirusa-umrlo-14-medicinara-posledica-nedostatka-opreme/.

IlpaBHU U3BOpPU
YcraB Peny6sinke Cp6uje, Ca. enactuk PC,98/2006 1 16/2022.

MehyHapoHU NAaKT O EKOHOMCKHM, COIIMjaJIHUM U KYJTYpPHUM IpaBuma, C.
aucm COPJ, 6p. 7/71.

KonBeH1nja 29 MehyHapoiHe opraHu3saliyje pajia o npuHyaHoM paay, C029 -
Forced Labour Convention, 1930 (No. 29), soctynHo Ha: https://www.ilo.org/
dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C029.

3akoH o oabpanwu, Ca. enacHuk PC, 116/2007, 88/2009, 88/2009 - ap. 3aKoH,
104/2009 - ap. 3akoH, 10/2015 u 36/2018.

3aKoH 0 BOjHOj, pa/lHOj U MaTepujasHOj obaBe3H, Ca. eaacHuk PC, 88/2009,
95/2010 u 36/2018.

3aKOH 0 3alUTUTHU CTAHOBHUIITBA 0J 3apa3Hux 6oJsiectH, Ca. aaacHuk PC,
15/2016, 68/2020 1 136/2020.

3aKOH 0 CMamewy pHU3UKa 0J, KaTacTpoda M yIpaB/bakhy BaHpPEAHUM
cuTyanujama, Ca. eaacHuk PC, 87/2018.

3aKoH 0 3/IpaBCTBEHOj 3alITUTH, Ca. eaacHuk PC, 25/2019.

3aKoH o0 3aMocjJeHuMa y jaBHUM cayx6ama, Ca. eaacHuk PC, 113/2017,95/2018,
86/2019,157/2020 1 123/2021.

3akoH o paay, Ca. eaacHuk PC, 24/2005, 61/2005, 54/2009, 32/2013, 75/2014,
13/2017 - ogiyka ¥C, 113/2017 1 95/2018 - ay TEeHTUYHO TyMadeke.

KpuBu4yHHU 3akoHUK, Ca. esacHuk PC, 85/2005, 88/2005 — ucnp., 107/2005 -
ucnp.,72/2009,111/2009,121/2012,104/2013,108/2014,94/2016 u 35/2019.

Ypenb6a o MepaMa 3a BpeMe BaHpPEAHOT CTama, Ca. esaacHuk PC,31/2020,36/2020,
38/2020, 39/2020, 43/2020, 47/2020, 49/2020, 53/2020, 56/2020, 57/2020,
58/2020,60/2020 u 126/2020.

96



M. PesbaHoBub, . MucausnoBuh | ctp. 79-98

Ypen6a o opraHu3oBamwy paja Mocja0/aBlia 3a BpeMe BaHPeJHOT cTamwa, (1.
esnacHuk PC, 31/2020.

[loce6aH KOJIEKTUBHU YrOBOP 3a 3/ipaBCTBEHE YCTAaHOBE UMjU je OCHUBAY
Peny6snka Cp6uja, ay TOHOMHA IOKpajyuHa U jeAUHUIIA JIOKaJIHe caMOyTpaBe,
Ca. enacHuk PC,96/2019 u 58/2020 - Anekc 1.

OcTtasu ussopu

WHcTUTyT 3a jaBHO 34paBbe Cpbuje ,/Ip Musan Jopanosuh BatyTt*. (2020).
Cmpy4H0-Memodo10WKO ynymcmeo 3a KOHmpoJ1y yHOUerd U Chpevasarse Wupersa
Hogoe kopoHa supyca SARS-COV-2 y Penyb6auyu Cp6uju.

Jonuc MuHUCTpa 3/ipaBsba 31aTubopa Jlonyapa 6poj 500-01-334-1/2020-02
o/ 3. mapTta 2020. roauHe.

Hapen6a muHucTtpa 3apasJsba 3aatubopa Jlonyapa oz 19. mapta 2020. roauHe,
Ca. enacHuk PC, 37/2020.

Opsyka o mporJanlesky BaHpeaHOr cTawka oJ; 15. mapTa 2020. rogune, Ca.
anacHuk PC, 29/2020.

OfniyKa 0 yKU/awky BaHPEAHOT cTawa o 6. Maja 2020. roaune, Ca. 2/1aCHUK
PC, 65/2020.

3akJpyvyak KpusHor mraba 3a cy36ujame 3apasHe 6osiectu COVID-19 6poj 53-
00-5135/2020-4 op, 23. jyHa.

97



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | BPoj 96 | 'ofuHA LXI | 2022

Mario Reljanovié, LL.D.,

Research Associate,

Institute of Comparative Law, Belgrade
Jovana Misailovié, LL.M.

Research Assistant,

Institute of Comparative Law, Belgrade

MEDICAL PROFESSIONALS’ RIGHTS AT WORK
DURING THE STATE OF EMERGENCY

Summary

During the state of emergency declared in the Republic of Serbia in early 2020 due
to the Coronavirus (COVID-19) pandemic, medical professionals in the Republic of
Serbia were subject to a special regime of work. In performing their professional
duties, they were subject to specific restrictions in accordance with the Decision on
the State of Emergency, the Defence Act, the Act on Military, Labour and Material
Obligations, and the decisions of the RS Government and the Ministry of Health. Their
employment position was subject to complex regulations and the organization of
their professional duties was highly specific as well. The authors’ research includes
the normative analysis of their employment status during the state of emergency,
with specific reference to some labour-related issues: working hours, work sche-
dule, change of workplace, and the mandatory duty regime based on regulations
that did not adequately respond to the current situation caused by the COVID-19
pandemic. The paper points to a more flexible approach to work in the state of
emergency, the good and bad characteristics of the current legal framework, and
the good and bad practices observed in this regard. Special attention is given to
the illegal prolongation of the duration of emergency measures even after the ter-
mination of the state of emergency. The author gives recommendations for better
regulation of these issues and for strengthening the mechanisms of protection of
labour rights of medical professionals in specific (extraordinary) circumstances
caused by medical reasons.

Keywords: medical professionals, rights at work, working hours in a special mode
of work, state of emergency, mandatory duty, change of workplace.
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PUBLIC ADMINISTRATION DURING THE COVID-19
PANDEMIC AND REFORM DIRECTIONS™

Abstract: During the COVID-19 pandemic, caused by the SARS-CoV-2 virus,
every form of company organization and operation has undergone certain
changes. The global crisis has highlighted the role of the state and the public
sector in emergency situations and tested their readiness to respond to the
challenges posed by the pandemic by instituting adaptable and pragmatic
solutions while respecting the rule of law. During the pandemic, state and
local officials have faced huge challenges. Being obliged to deal with rapidly
and constantly changing circumstances, they often had to resort to impro-
visations. In such an extremely difficult context, it was of great importance
to avoid administrative barriers, which could result in the loss of valuable
time during the crisis. The pandemic has revealed many weaknesses in the
functioning of state and local governments across Europe, including organi-
zation issues, change of workplace (from office to home environment), a new
mode of interaction with citizens, etc. In developing countries, inadequate
legislative provisions, technical solutions and insufficient digitalization have
contributed to slowing down the administrative procedures. The aim of this
paper is to indicate the problems faced by state administrations and local
governments during the COVID-19 pandemic, to highlight the examples of
good practices, and to indicate the reform directions after the pandemic.

Keywords: civil servants, human resources, organization, transparency,
decentralization.
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1. Introduction

On 30 January 2020, a panel of experts of the World Health Organization (WHO)
declared the outbreak of SARS-CoV2, causing the Coronavirus disease 2019 (CO-
VID-19), which was declared to be a Public Health Emergency of International
Concern (PHEIC).! Each crisis, including the one caused by the COVID-19 virus
pandemic, provides an opportunity to identify deficiencies in the public admi-
nistration, to learn some lessons, and take the path of reform. Major crises, such
as the one caused by the COVID-19 pandemic, affect the core of democracy and
pose challenges to the capacity of public administration, both for organizational
capacity and for the legitimacy and trust of citizens in public administration. In
addition to the differences between countries in economic terms, this pandemic
has shown the unpreparedness of the public administration of many countries
thatlack the mechanisms, material and human resources to adequately respond
and continue to work without significant setbacks. On the other hand, it is also
the opportunity to identify their weaknesses and shortcomings and to learn
from countries that had more adequate solutions and institutional responses.
In times of emergency, “the need for a swift response favors the entrenchment
of the administrative state at the expense of representative, democratic legiti-
macy” (Ching-Fu,Chien-Huei, Chuan-Feng, 2016:892).

The public administration faced the challenge of preserving democracy, human
rights, the economy, and human lives. In achieving this goal, states were making
decisions and adapting them to the new situation on the go, and there were
often differences in the attitudes and actions of experts and authorities. On the
other hand, as the level of government that is closest to the citizens, local self-
government units have played a vital role in the conditions of the pandemic but
they also faced challenging tasks not only in terms of organizing their work and
continuing their regular activities so that citizens are not denied their rights
but also in terms of contributing to a safe environment and the preservation of
people’s health in the local community.?

2. Some aspects of the functioning of the public
administration during the pandemic

These are some issues that we will try to address further in this paper. How
did the state administration and local self-government units respond to the

1 WHO (2020): COVID-19 Public Health Emergency of International Concern (PHEIC), World
Health Organization (WHO), 12 February 2020; https://www.who.int/publications/m/item/
covid-19-public-health-emergency-of-international-concern-(pheic)-global-research-and-
innovation-forum (accessed 1.11.2022)

2 For more, see: Ansell, Sgrensen, Torfing, 2020: 1-12.
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COVID-19 pandemic during the state of emergency? Was the legal framework
adequate for their successful operation, and to what extent did cities and muni-
cipalities have institutional mechanisms and strategic-planning documents and
procedures usable in pandemic management? Is the degree of digital literacy
of public officials and citizens at a satisfactory level so that they can use digital
services? Another key issue is mutual communication and coordination between
competent public administration institutions and services, which raises new
questions. What kind of cooperation was developed among these institutions,
as well as between the institutions and politicians, and the institutions and the
civil sector? Finally, which governance models have proved to be better in crisis
management: the centralized or the decentralized governance models?

In Great Britain, the Oxford Policy Management (OPM) team of experts singled
out some lessons for the public administration and local governments during the
COVID-19 pandemic.? First, it is necessary to eliminate institutional overlaps by
establishing a clear division of functions between the state administration and
local self-governments, different social sectors and other branches of local self-
government. Crisis response is impossible without a clear demarcation of who
makes decisions and who does what. Second, local self-governments should be
encouraged to have emergency management plans, in addition to national plans.
Third, there is a need to enhance integration by creating platforms for mutual
coordination and communication (e.g. the Corona Virus Local Responses in the
USA, or global platforms such as C40%) in order to quickly allocate people and
resources where they are most needed. It would enable local self-governments
to share information and learn from the experiences of others. Fourth, it is ne-
cessary to empower citizens and ensure their participation and public action.
Fifth, it is essential to strengthen the system resilience. In order to respond to
the changing reality and citizens’ needs, the system has to be flexible. Moreo-
ver, “for a government to work effectively in the worst of times, it needs to have
well-oiled systems, practices and resource flows in the best of times”. Therefore,
investment in the local government is “key to successful recovery and long-term
resilience” (OPM, 2020).

In the context of crisis management, it is inevitable to draw attention to the use
of digital services, considering the fact that those public administrations that
had already invested in digital capacities were in a better position during the

3 Oxford Policy Management (2020): Five lessons for local governments during COVID-19,
by M. Rajadhyaksha, April 2020; https://www.opml.co.uk/blog/five-lessons-for-local-
governments-during-covid-19 (access 20.06.2022)

4 (40 Cities is a global network of city mayors collaborating to deliver urgent action to
confront the climate crisis and create a future for everyone and everywhere to thrive. See:
C40 CITIES (2022), About C40; https://www.c40.org/about-c40/ (accessed 20 June 2022)
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COVID-19 pandemic. In addition, it was necessary to maximize the flexibility
of absence from work during the pandemic. For example, Germany increased
the special leave provisions for certain groups (e.g. parents)for up to 30 days.®

In case of having a large number of infected employees or officials who were
absent from work due to isolation, local self-governments and state admini-
stration bodies had the possibility to cooperate with each other and send their
employees to another body or municipality for temporary work, so that the
organization could keep on working.

Shortly after declaring the state of emergency on 15 March 2020,° the Go-
vernment of the Republic of Serbia adopted the Conclusion on suspending direct
contact and work with clients in all state administration bodies, the Autonomo-
us Province of Vojvodina and local self-government units, public enterprises
and other organizations whose founder or majority owner is the Republic of
Serbia, autonomous provinces and local self-government units (2020).” This
document envisaged that all public institutions had to ensure their continuous
and uninterrupted work, without direct contact with the parties, via written
communication, electronic mail or by telephone.? In addition, institutions were
obliged to publish e-mail addresses on their official websites where citizens
could send their submissions, questions, requests, etc. It was stipulated that
citizens’ submissions would be acted upon even in case they were not submitted
by using the prescribed forms which are provided in regular circumstances.
The suspension valid until the 6 May 2020, when the RS Parliament issued the
Decision on lifting the state of emergency.’

Both at the state administration and the local self-government level, the insti-
tutions faced a lot of problems due to the lack of technical capacities for work
but also due to inadequate IT knowledge of employees, especially older genera-

5 Hanbdbook Germany (2022). Coronavirus: work; https://handbookgermany.de/en/
coronavirus-work (20.09.2022)

6 Decision on declaring a state of emergency, issued by the President RS, President of the
National Assembly and President of the Government (PM), Official Gazette of R. Serbia, no.
29/2020.

7 The Government RS Conclusion No. 53-2561/2020 on suspending direct contact and
work with clients in all state administration, autonomous province and local administration
bodies, Official Gazette RS, No. 35/2020, 37/2020.

8 Notably, the Customs Administration of the Ministry of Finance, the Post Office Serbia (JP
“Posta Srbije”) and some counters of the Tax Administration and Treasury Administration
of the Ministry of Finance and the public utility company Electric Power Industry of Serbia
(JP “Elektroprivreda Srbije”) were exempted from the suspension.

9 The Parliament RS Decision on lifting the state of emergency, Official Gazette RS, No.
65/2020.
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tions. The COVID-19 pandemic accelerated the digitalization process in the EU
candidate countries but, for some unknown reason, this process often entails
outdated procedures which ultimately lead to delays in handling individual ca-
ses. To change this, it is necessary to encourage institutions to allocate financial
resources and ensure staff training in regular circumstances.

Shortly after the declaration of the state of emergency, the Government RS issued
the Decree on organizing the work of employers during the state of emergency
(2020).1° On the basis of this document, the Ministry of State Administration
and Local Self-Government issued a Recommendation on organizing the work in
publicadministrations and state institutions (2020)." This document stipulated
that employees should be allowed to work from home (outside the employer’s
official premises) in line with the employer’s working plan; while performing
their work from home, employees were obliged to be available during the official
working hours to the manager via telephone, electronic and direct communica-
tion, as well as to submit the completed work to the employer for information
purposes or employer’s approval. The state of affairs showed the lack of technical
resources, poor staff training, as well as the resistance and unwillingness of
older staff employed in the public administration to move forward and accept
the inevitability of technological progress and the transition to a different way
of working, which includes e-services and digitization of administrative pro-
cedures, leaving behind dusty archives and binders. Although Serbia recorded
a huge advance in E-Participation, Online Services and E-Government indexes
in 2016 (UN, 2016)*?, the UN E-Government biannual surveys indicate some of
the problem areas (UN E-Government Knowledgebase, 2020, 2022).13 In many
local self-governments across the OECD counties, it was impossible to organize
remote work because public servants did not have adequate digital literacy
skills or there was inadequate IT infrastructure. The OECD reported that local
governments had different approaches to remote work and degrees of efficiency
due to inadequate IT infrastructure, uneven or incomplete digitalization, lack of

10 Decree on organizing the work of employers during the state of emergency, Official
Gazette RS, No. 31/2020.

11 Ministry of State Administration and Local Self-Government (2020): Recommendation
on organizing the work in public administrations and state institutions, 18.3.2020.

12 UN (2016.) UN E-Government Survey 2016: E-Government in Support of Sustainable
Development, Department of Economic and Social Affairs, New York, 2016; (accessed on
30 July 2022) https://publicadministration.un.org/egovkb/Portals/egovkb/Documents/
un/2016-Survey/E-Government%20Survey%202016.pdf

13 See: UN E-Government Knowledge Database (2020, 2022): Serbia: https://
publicadministration.un.org/egovkb/en-us/Data/Country-Information/id/151-Serbia/
dataYear/2020; https://publicadministration.un.org/egovkb/en-us/Data/Country-
Information/id/151-Serbia/dataYear/2022
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digital competences, etc. (OECD, 2020a).!* At the outset of the COVID-19 pande-
mic in April 2020, the OECD reported on positive responses of some states; for
example, the Netherlands developed an online toolbox for public servants conta-
ining information and short videos about working from home and maintaining a
work-life balance by providing mental health support services (OECD, 2020b).'°
On the other hand, citizens are insufficiently informed about the catalogue of
e-government and services offered to them, and some citizens still do not have
the basic IT skills. For example, 42% of families in the poorest regions of Italy
have no access to a computer/tablet at home (OECD, 2020a).

In the Republic of Serbia, The National Open Data Portal (OGDP) was launched in
2017, and the Electronic Administration Act was adopted in 2018."7 The survey
conducted by the Statistical Office of the Republic of Serbia (in February 2020),
just before the outbreak of the COVID-19 pandemic, showed that 74.3% of the
surveyed Serbian population had access to computers in their households, while
a total of 81% had access to the Internet in their households (87.1% of urban
households and 70,4% of rural households) (Statistical Office RS, 2020:11-13). It
means that about 20-26% of the respondents did not have a means of accessing
the state administration and local self-government e-services. About 20% of res-
pondents never used computers/Internet (SO, 2020: 33-34), and 10% reported
the lack of IT skills (SO, 2020:31).!® Moreover, the statistics show that 37.0% of
the respondents used Internet services instead of personal contacts or visiting

14 OECD (2020a): OECD Policy Responses to Covid-19: The territorial impact of COVID-19:
Managing the crisis across levels of government, 10 November 2020; https://www.oecd.
org/coronavirus/policy-responses/the-territorial-impact-of-covid-19-managing-the-crisis-
across-levels-of-government-d3e314el/ (accessed 30 July 2022). The results of research
conducted before the COVID-19 pandemic on the use of digital information systems by local
self-governments across the OECD countries suggest that the degree of digitization is higher
for local services in spatial planning, construction, tourism, culture and sports, and lower
for social services (OECD, 2020a).

15 OECD (2020b): OECD Policy Responses to Covid-19: Public servants and the
Coronavirus (COVID-19) pandemic: Emerging responses and initial recommendations, 17 April
2020; https://www.oecd.org/coronavirus/policy-responses/public-servants-and-the-
coronavirus-covid-19-pandemic-emerging-responses-and-initial-recommendations-
253b1277/ (accessed 30 July 2022)

16 Information Technologies and E-Government Office/ITE ((2022): Open Data Portal,
Government of the Republic of Serbia, Belgrade, https://www.ite.gov.rs/tekst/en/30/open-
data-portal.php

17 the E-Government Act, The Official Gazette of the Republic of Serbia, No. 27/18

18 Statistical Office of the Republic of Serbia (2020) Usage of Information and Communication
Technologies in the Republic Of Serbia 2020: Households/Individuals Enterprises, Statistical
Office of the Republic of Serbia, Belgrade 2020; https://publikacije.stat.gov.rs/G2020/PdfE/
G202016015.pdf
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public institution or public authorities. In this population group, 34% used pu-
blicadministration electronic services to obtain information, 25% to download
information, and 24% to submit completed forms (SO, 2020: 25).

The E-Government Portal (officially launched in 2010) shows a wide range of
e-services which have been made available by the state administration and may
be accessed electronically:* e-Family, including e-Baby service which enables the
registration of newborn babies (since 2017) and e-Kindergarten as a new service
which enables the registration of children for enrollment in preschool instituti-
ons (since 2020); e-Diary for keeping primary and secondary school pedagogical
records; e-Diaspora; e-Foreigner; e-Business and Finance; e-Inspection; e-Health,
including Health Protection, Health Insurance and special COVID-19 services
where citizens can choose a vaccine against COVID-19, schedule vaccination,
take a self-assessment test on the COVID-19 symptoms, view the results of the
PCR test, establish contact with the selected doctor; etc. (E-Government, 2022).

However, it should be noted that a large number of e-services which may be found
on the websites of local self-governments cannot actually be fully performed
in a digital environment. For example, if you submit an electronic request to a
local municipality to issue a certificate (of birth, citizenship, etc.), the original
payment form for such a service has to be sent to the local self-government either
by post or by mail, which is not an e-service because it cannot be paid electro-
nically and cannot be fully performed in an online environment. Many services
cannot be launched at all although they are offered atlocal government websites.
Thus, out of 124 e-services posted on the web-portal of the City of Sabac, only
four services can be fully performed electronically. On the other hand, the local
governments of Loznica, Zrenjanin, Novi Pazar and Vrnjacka Banja offer a large
number of fully implementable e-services (Swiss Pro, 2019).2° The municipality
of Tutin was among the first to introduce e-services on its website/portal but
the instructions and forms have not been updated for some time. The quality
and accuracy of many published e-services is also questionable. For example,
Vrnjacka Banjareported a serious problem with mispaid taxes, due to outdated
information on the E-Government portal.

19 See: E-Government (2022): Electronic services in the Republic of Serbia; https://euprava.
gov.rs/; E-Health services https://euprava.gov.rs/%C5%BEivotna-oblast/17; https://euprava.
gov.rs/usluge/5886, https://www.e-zdravlje.gov.rs/landing/?v=20210418 (accessed 10
September 2022

20 Swiss PRO, Procena stanja elektronske uprave u jediniama lokalne samouprave
(Assessment of the state of E-Government in local self-government units), Swiss Agency for
Development and Cooperation, April 2019, https://www.swisspro.org.rs/uploads/files/148-
676-sp_rezime_procena_statusa_euprave_u_jls_final.pdf.
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Although governments commonly resort to centralization in times of crisis,
it is not always considered an appropriate option for crisis management. The
government of Great Britain was criticized for the high degree of centralization
in managing the COVID-19 pandemic, which led to the impossibility of allocating
resources to local governments. The entire COVID-19 episode was marked by
centralization and non-involvement of decentralized units (Joyce, 2021: 543).
In Italy, relations between the central government and regional and local aut-
horities have proven to be conflictual during the COVID-19 pandemic (Mandato,
2020:6). This was particularly evident in the case of the ambiguous wording of
Decree-Law no. 6 of 23 February 2020, which granted undetermined “competent
authorities” the power to take undetermined “further measures” to prevent the
spread of the COVID-19 pandemic, thus causing a conflict between different
levels of government. Contrary to the instituted central government measures,
regional governments restricted citizens’ freedoms. Thus, the Regional Admi-
nistrative Court in Ancona suspended a Decree by which the president of the
Marke region ordered the closure of schools, universities and museums, and
banned public events of any nature for seven days, regardless of the fact that
there were no confirmed cases of infection in the region at that time. (Mandato,
2020:7). Then, the Italian Decree-Law of 25 March 2020 resolved the conflict
between the central and the decentralized levels of government and allowed
the regions to adopt measures with local efficiency, provided that they: 1) aim
to act in the absence of measures adopted by the central government; and 2)
are justified by the “exceptional deterioration of health risk” in that particular
region. However, even after the entry into force of the aforesaid Decree-Law,
there was a new conflict of competence between the central government and
regional authorities, when the regional government of the Calabria region was
allowed to operate catering services and table service in restaurants although
it was prohibited at the state level. This time, the regional measures proved
less restrictive than those imposed by the central government. Thus, after the
central government challenged the decree, the Administrative Court declared
itillegal (Mascio, Natalini, Cacciatore, 2020:628)

In the Republic of Serbia, cooperation with civil society organizations was
ineffective during the COVID-19 pandemic. This cooperation was not at a sa-
tisfactory level even before the pandemic. During the pandemic, civil society
organizations pointed to the abuse of the powers of local self-governments.
For example, the City Headquarters for Emergency Situations in the city of Bor
adopted 11 orders introducing measures to derogate human and minority rights,
referring to the Disaster Risk Reduction and Emergency Management Act. The
city of Bor was not in an emergency situation but in a state of emergency. In
the opinion of many civil society organizations that reacted to these decisions
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and demanded their withdrawal, the Headquarters introduced measures that
departed from the authorities they were vested with under the Constitution
and positive legislation. According to the Constitution of the RS?!, during a state
of emergency, when the National Assembly is not in a position to convene, the
Government may prescribe measures providing for the derogation from human
and minority rights, by issuing a decree which shall include the President of the
Republic as a co-signatory (Article 200, para.5 of the Constitution). It does not
prescribe such authority of the city emergency headquarters. One of the orders
referred to the prohibition of the registry office from issuing any documents for
persons temporarily working abroad, or persons who do not have a permanent
residence in the territory of Bor during the state of emergency. Such an order
constituted impermissible discrimination of those persons.

Immediately after the state of emergency was declared, the Government of
the Republic of Serbia adopted the Decree on the Application of Time Limits
in Administrative Proceedings during the State of Emergency (2020)??, which
prescribes the procedure regarding the application of deadlines in admini-
strative proceedings in the circumstances of the declared state of emergency.
This Decree stipulates that, during the state of emergency in the Republic of
Serbia, the parties in proceedings brought before state bodies and organizati-
ons, autonomous province bodies and organizations, and local self-government
units, institutions, public enterprises entrusted with general powers may not
bear the consequences of their failure to act within the deadlines prescribed or
determined in line with the legislative acts governing general administrative
procedure or special administrative procedures In terms of the application of
the prescribed deadlines, the submission of written claims in administrative
proceedings and delivery of notification acts, from which non-extendable de-
adlines begin to run and which were submitted or delivered during the state of
emergency, will be considered to have been submitted or delivered 15 days after
the date of lifting the state of emergency (Article 2). The deadlines referring to
initiating administrative actions, the completion of administrative proceedings
and the decision on the declared legal remedies, which expire during the state of
emergency, will be considered expired 30 days after the date of lifting the state
of emergency. The prescribed deadlines for declaring a legal remedy against the
oral decision of the competent authority made during the state of emergency,
in the process of implementation of emergency measures to prevent the spread
of the infectious COVID-19 disease caused by the SARS-CoV-2 virus, as well as

21 Constitution of the Republic of Serbia, Official Gazette RS, br. 98/2006; http://www.
ustavni.sud.rs/page/view/en-GB/235-100028/constitution

22 Decree on the Application of Time Limits in Administrative Proceedings during
the State of Emergency, Official Gazette RS, no.41/2020, and 43/2020.
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the prescribed deadlines for submitting a request for the delivery of a written
copy of that decision, begin to run from termination of the state of emergency
(Article 3). In the proceedings for establishing, payment, collection and control
of public revenues of tax and customs payers, the application of this Decree is
limited exclusively to the deadlines for submitting legal remedies against the
first-instance decisions and conclusions of the competent tax and customs autho-
rities (Article 3a). In terms of the suspension of procedural deadlines, we should
bear in mind that the public administration body must enable all parties in the
administrative procedure to respond, to state their opinions on the evidence
and other material in that administrative matter, and to address all requests
submitted by that body. Parties clearly did not have that opportunity during
the suspension of the procedural deadlines, which was evident in the fact that
many decisions were contested for formal (substantive) and procedural reasons.

The situation was similar in Poland. In response to the first COVID-19 pandemic
wave, the Polish legislator decided to suspend substantive and procedural rules
related to the statute of limitations, administrative silence and deadlines for ad-
ministrative proceedings. Notably, the Administrative Procedure Act of Poland
was amended on 18 April 2020 in order to facilitate the citizens’ communication
with the administrative authorities during a state of emergency through an
electronic service using the ICT system. Under the new provision, any document
issued by the authority during the administrative procedure may be delivered
in the form of an electronic copy. In order to be delivered the document in an
electronic format, the party must meet certain conditions: a) submit the request
in the form of an electronic document via an electronic master box; and b) give
the authority its e-mail address or express consent to the delivery of documents
in the procedure in this way. This is a new solution in the Polish Administrative
Procedure Act, “involving a manner of serving documents issued in the course
of the proceedings in the form of an electronic document different to service
using electronic communication” (Klich, 2021: 685).

Citizens’ trust in public administration is one of the most critical factors in
its successful functioning. The COVID-19 crisis seems to have raised concerns
about trust, stemming from the increasing citizens’ mistrust in the public ad-
ministration. The problem was generated by the contradictory statements of
the public authorities and professionals, as well as by the insufficient clarity
and interpretation of the measures adopted during the state of emergency.
The European Commission emphasized the importance of “clear and timely
communication” with citizens, transparency and social dialogue (EC, 2020)?

23 See: European Commission (2020a). Joint European Roadmap towards lifting COVID-19
containment measures 2020/C 126/01, https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:52020XC0417(06)
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because citizens’ trust is a pillar on which public administration must rest in
normal circumstances in non-crisis times. Trust is not built “overnight”; it is
a continuous process. Therefore, the citizens must have a trustworthy public
administration, which is transparent, efficient, reliable and competent, which
takes them seriously and acts in a responsible and responsive manner. Thus,
the development of public administration services must move in the direction
of understanding the end-user experience, especially when innovative digitized
services are putin place and when the digital environment and artificial intelli-
gence bring new challenges.

Citizens’ trust is primarily based on their satisfaction with the quality of deli-
vered public services. The OECD Recommendation on Public Service Leadership
and Capability (2019)** highlights the drivers of confidence related to compe-
tencies and values. Competencies refer to the ability of governments to deliver
services to citizens at the level of quality they expect, in an accountable and
reliable manner. Values are principles and drivers that should guide and shape
the actions of governments, such as openness, integrity and fairness. In Norway,
for example, a high level of citizens’ trust of in the public administration was
recorded during the pandemic, but the authors emphasized thatitis along-term
process which certainly did not happen “overnight”, and that citizens’ trust was
built over many years (Christensen, Laegreid, 2020:775).

3. Directions of public administration reforms in Serbia

The successful implementation of the public administration reform process is
crucial because it conditions the proper development of reform processes in
other areas of society (Markovi¢, 1998: 279). In the Republic of Serbia, the key
strategic document for public administration reform processes is the Public
Administration Reform Strategy for 2021-2030.2° The main role of this document
is to ensure the continuous, planned implementation of the administrative re-
form process aimed at establishing a modern public administration which will
provide quality public services to its citizens and economic operators, and have
an adequate level of unification with the EU Member States public administra-

24 OECD (2019). Recommendation on Public Service Leadership and Capability, 17. Jan.
2019:https://www.oecd.org/gov/pem/recommendation-public-service-leadership-and-
capability-2019.pdf

25 The Public Administration Reform Strategy for the period 2021-2030, “Official Gazette of
RS”,10.9/2014,42/2014 - corr., 54/2018); See: Ministry of Public Administration and Local
Self-government of the RS (2022); http://mduls.gov.rs/en/public-administration-reform/;
http://mduls.gov.rs/wp-content/uploads/PAR-Strategy-in-the-Republic-of-Serbia-for-the-
period-2021%E2%88%922030.pdf

109



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | BPoj 96 | 'ofuHA LXI | 2022

tion systems, which is necessary for connecting administrative systems on the
European soil (Lili¢, Golubovi¢, 2011:101).

The Strategy has set ambitious goals to be achieved over the next ten years.
The proposed reform will be aimed at establishing well-managed, professional,
motivated, and efficient public administration, which promotes innovation and
merit-based employment and staff appointments, and is capable of implemen-
ting the government goals and meeting the citizens’ expectations. One of the
main goals set by the PAR Strategy is the further development of a functional
and innovative public administration system. Given that the organization of
a system is largely embodied in the people who make, this goal is intended to
be achieved by improving the recruitment process in public administration: a)
attracting and hiring staff with the necessary competencies; b) promoting and
retaining competent and motivated employees who achieve their career goals
in an enabling environment; ¢) updating the system of professional development
and professional examinations in public administration based on an analysis
of the needs for improving the competencies (knowledge, skills and abilities)
of public administration employees. In view of improving the recruitment pro-
cess in the public administration by the end of 2030, “it is expected that the
state administration will be perceived as a desirable employer who applies
transparent procedures, identifies better the necessary staff needed by state
administration who have appropriate job competencies, and has more efficient
recruitment and candidate selection procedures, including merit-based appo-
intment of senior civil servants”. In order to achieve this specific goal, the PAR
Strategy envisages the following activities: a) improving personnel planning
and promoting public administration as a desirable employer; b) improving the
selection process and initial training of new employees, and c) improving the
merit-based process of filling senior civil service positions and their induction.
(PAR Strategy, 2021-2030: 13).

An effective career management system has also been set as a specific goal which
will be applied in practice. Within this goal, emphasis is placed on “attracting
and retaining competent civil servants by providing conditions for career deve-
lopment, innovation, stronger motivation and increased mobility. Efficient hu-
man resources management in the state administration will be further enhanced
by ensuring adequate delegation of authority as well as professionalization of
the senior civil servants’ positions (PAR Strategy, 2021-2030: 13).

In terms of human resources orientation in the Serbian public administration,
we may observe a notable progress. Namely, looking 20 years back, it may be
said that the personnel policies were strictly bureaucratic, while nowadays the
focus is more on individuals. However, personnel policies are still inconsistent,
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many employees are still recruited and admitted without public competition;
in many cases, public competitions are only formally announced because it is
already known in advance which candidate will be admitted. It indicates that
corruption is still present in the employment process, and that the candidates’
actual professional competencies and values do not come to the fore. The pro-
fessionalization of public administration will not be possible without selecting
the best candidates exclusively through a public competition. Even after several
years of application, the candidate assessment system has not produced the
desired results. The lack of reliable objective criteria, subjectivity in candidate
evaluation, and the absence of complaints have had negative effects in other
parts of the civil service system (rewards, promotion, demotivation, interper-
sonal relations, etc.).

In Serbia, it may be said that the public administration reform and European in-
tegration are interconnected processes, the goal of which is to ensure compliance
with the fundamental principles of “good governance”. The COVID-19 pandemic
has accelerated the digitization of public administration and the necessity of the
digital inclusion of all actors in that process. We should not forget that in certain
parts of the country, mainly in rural areas, there is a lack of IT infrastructure,
which leads to digital exclusion and unequal treatment of citizens. Online tra-
ining programs and professional development of civil servants are recognized
as good experiences from the pandemic period, which can be very effective and
efficient, while reducing costs. The most important lesson from that period is
the need to simplify administrative proceedings.

4. Directions of public administration reforms in European countries

On 27 May 2020, the European Commission proposed the Recovery and Re-
silience Facility (RRF) as the centerpiece of NextGenerationEU, a temporary
recovery instrument that allows the Commission to raise funds to help repair
the immediate economic and social damage brought about by the Coronavirus
pandemic and make European societies and economies more sustainable, resi-
lient and better prepared to face the challenges and opportunities of the next
generation policies. On 17 December 2020, the Council of the EU adopted the
next long-term EU budget for the period 2021-2027(EC, 2022).2° The Europe-
an Institute of Public Administration (EIPA)emphasized that the directions of
public administration reform after the COVID-19 pandemic must consider the

26 EC(2022).Recovery plan for Europe; https://ec.europa.eu/info/strategy/recovery-plan-
europe_en; Recovery and Resilience Faculty (REF); https://ec.europa.eu/info/business-
economy-euro/recovery-coronavirus/recovery-and-resilience-facility_en
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weaknesses observed during the pandemic crisis,?” considering that most EU
Member States will support public administration reforms and digitalization
projects in the period 2021-2027 (Lopriore, Vlachodimitropoulou, 2021: 11).

As pointed out by the GRECO,?the pandemic crisis has increased the risk of
corruption in all EU member states, while preventive measures show weakne-
ss and inapplicability in practice. The GRECO “has consistently recommended
specific anti-corruption and governance tools”, which include greater transpa-
rency, oversight and accountability as a key to preventing corruption both at the
central and the local level, particularly in extraordinary circumstances caused
by the pandemic (GRECO, 2020:1). Therefore, it is necessary to introduce com-
prehensive new or revised anti-corruption strategies with clearly defined and
measurable goals, to designate the budget, and to clearly define the competences
and responsibilities of specialized institutions.

Furthermore, the Commission singles out the unused potential of digital servi-
ces as one of the lessons from the pandemic, because the percentage of digitally
provided services and the share of the population that uses them is low. There
are significant transaction costs for analog services, which simultaneously create
asignificant administrative burden for businesses and citizens., but also public
administration (EC, 2020).?°

In Belgium,*® for example, some of the reforms planned by the Government of
Flanders in the forthcoming period are: to simplify administrative proceedings;
to ensure faster appeal procedures and eliminate backlogs by employing extra
judges; to reduce the case files processing time to a maximum of 9 months; to
strengthen trust in local authorities by slowing down structural decentrali-
zation; to invest in knowledge administration, quality education, digitization

27 Lopriore, M. Vlachodimitropoulou, M. (2021). Recovery and Resilience Plans for the Next
Generation EU: a unique opportunity that must be taken quickly and carefully, EIPA Paper,
European Institute of Public Administration,
https://www.eipa.eu/wp-content/uploads/2021/10/EIPA_Paper_Recovery-and-Resilience-
Plans-for-the-Next-Generation-EU_Digitaal.pdf (accessed 30 September 2022)

28 GRECO (2020)). Corruption Risks and Useful Legal References in the context of
COVID-19, (2020)4, Group of States against Corruption, Council of Europe, Strasbourg, 15
April 2020; https://rm.coe.int/corruption-risks-and-useful-legal-references-in-the-context-
of-covid-1/16809e33el

29 European Commission (2020b). Recovery and Resilience Facility - State Aid, Guiding
template: Digitalisation of public administration, including healthcare, 19 December
2020, Brussels https://ec.europa.eu/competition/state_aid/what_is_new/template_RFF_
digitalisation_of_public_administration.pdf

30 Government of Flanders (2020). Flemish Resilience, Government of Flanders Recovery
Plan, Department of Chancellery and Foreign Affairs, Brussels; https://publicaties.vlaanderen.
be/view-file/40072; (10 Sept. 2022).
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and digitalization, etc. (GF Recovery Plan, 2020:9). In view of accelerating and
strengthening the digital transformation of public services, the Flanders Go-
vernment envisaged the project “Municipality without a Town Hall”, which
entails launching an e-desk for citizens “to accelerate the roll-out of citizen
profiles and an e-desk for businesses as a service plugged into the websites of
local authorities, so that these become fully-fledged, unique digital gateways for
the service delivery of local, Flemish and federal authorities alike” (GF Recovery
Plan, 2020:19).

Similar to Belgium, the German government has envisaged the modernization of
public administration as one of the six strategic recovery goals.In the German
Recovery and Resilience Plan (GDRP) plan®, the public administration moder-
nization entails three main components: a) European identity ecosystem; b)
Digitalization of administration, ensuring the implementation of the Online
Access Act; and c) Modernizing the digitalization of administration, by ensuring
the modernization of registers (GDRP, 2020: 39).In this context, “the Online
Access Act promotes creating a digital administrative service at the national
level in Germany by 2022. Its main goal is to digitize 575 administrative services
in a user-friendly and legally correct way.” The goal is to connect as many local
governments as possible through online services, which have been developed
and implemented in one place according to the “one for all” model (GDRP, 2020:
40).In Germany, the registers are managed on a decentralized basis, i.e. on-site
by individual local authorities. They are often not interconnected to allow for
the use of existing data in other administrative procedures. In order to make
it possible in the future, “the quality of German registers will be improved and
they will be linked to each other across the country through a cross-register
identification management system and a system for the communication of com-
petent authorities and data relevant to the implementation of the Online Access
Act and the European “once-only” principle” (GDRP, 2020: 40).

In Croatia, legal scholars point to a number of problems in the employee asse-
ssment system (e.g., officials do not know what their specific tasks are; the
officials’ tasks are not related to organizational goals; there are no work plans
for officials; etc.). In addition, the Croatian legal theory highlights a number of
weaknesses of the public administration system, including huge regional and
local differences in the availability of public services, neglected community and
citizen-oriented approach, poor citizens’ influence on the formulation of public

31 See: Federal Ministry of Finance (2021). German Recovery and Resilience Plan
(Draft GRRP), Dec.2021;
https://www.bundesfinanzministerium.de/Content/EN/Standardartikel/Press_
Room/Publications/Brochures/2021-01-13-german-recovery-and-resilience-plan.
pdf?blob=publicationFile&v=8 (accessed 10 September 2022)
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policies at the state and local levels, etc. (Kopri¢, DZini¢, Skarica, Manoijlovi¢,
Lopizi¢, 2020:15).

5. Concluding remarks

The importance of the public administration system was evident during the
COVID-19 pandemic, which revealed the need for a high quality, transparent,
reliable and efficient system which should be flexible enough to adapt to the
changing reality and citizens’ needs. In addition to the need to simplify admini-
strative proceedings, this period also revealed the need to invest in the system
in the best of times so that it can adapt to changes in the worst of times.

All countries agree that the digitalization of public services is inevitable, which
has only been accelerated the COVID-19 pandemic. Furthermore, there is a
consensus among states that reforms in the future must move towards simpli-
fication of administrative proceedings and removal of administrative barriers.
Citizens need an administration which they can trust, which would hear their
needs and take takes them seriously, which is transparent, responsible and
responsive in performing their activities, and which provides opportunities for
citizens to influence public policies. However, trust cannot be built “overnight”;
itis along-term process that takes a lot of effort and consideration of different
factors. Citizens want a public administration that cares about the exercise of
citizens’ rights, while respecting the principle of legality, ensuring the rule of
law, and protecting the public interest. On the basis of prior experience, almost
all countries concluded that centralized systems did not do well during the
pandemic and that decentralization is a necessary process. It indicates thatlocal
governments cannot only be seen as service providers but also as key actors in
the decision-making processes.

However, many countries have to make a much greater effort in view of the pro-
fessionalization of public administration, especially EU candidate countries. In
Serbia, human resources policies are still inconsistent and public administration
employees are still recruited and admitted without public competitions. In a
large number of cases, public competitions for public administration positions
are only formally announced because it is already known in advance which
candidate will be employed. Such practices preclude the recruitment of the best
candidates and indicate that corruption in is still present in the employment
process and that candidates’ professional competencies and values are not taken
into account. The professionalization of public administration is not possible
without the selection of the best candidates because the human substance is
the most precious quality of public administration. Another huge problem is the
politicization of public administration, where civil servants act in accordance
with the interests of the political party to which they belong.
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The overarching goal of the public administration reform in Serbia is to esta-
blish a “good administration” which “successfully” implements its goals in full
observance of human rights and freedoms, provides high-quality services to
end-users in a modern manner, acts in accordance with enacted legislation and
legitimate professional practices, effectively counteracts the practice of “bad”
administrative treatment, enjoys the trust of its citizens, and produces positive
socio-economic effects both in the country and at the supranational level.

References

Ansell, C., Sgrensen, E., Torfing, J. (2020) The COVID-19 pandemic as a game
changer for public administration and leadership? The need for robust gover-
nance responses to turbulent problems, Public Management Review, pp. 1-12.

Ching-Fu, L., Chien-Huei, W., Chuan-Feng, W. (2020). Reimagining the admini-
strative state in times of global health crisis: An anatomy of Taiwan’s regulatory
actions in response to the COVID-19 pandemic. European Journal of Risk Regu-
lation, 11(2), 256-272.

Christensen, T., Leegreid, P. (2020). Balancing governance capacity and legiti-
macy: how the Norwegian government handled the COVID-19 crisis as a high
performer, Public Administration Review, no. 80(5), 774-779.

Joyce, P. (2021). Public governance, agility and pandemics: a case study of the UK
response to COVID-19. International Review of Administrative Sciences.

Klich, A. (2021). Electronic Communication with Public Administration in the
Time of COVID-19—Poland’s Experience. International Journal of Environmental
Research and Public Health, 18(2), 685.

Kopri¢, I.; Dzini¢, |.; Skarica, M.; Toman, M. R.; LopiZi¢, I. (2020) Hrvatska javna
uprava u 2019 (Croatian Public Administration in 2019), Croatian and Compa-
rative Public Administration 20, Zagreb, pp. 3-17

Lili¢, S., Golubovi¢, K. (2011). Evropsko upravno pravo (European Administrative
Law), Beograd.

Lopriore, M., Vlachodimitropoulou, M. (2021). Recovery and Resilience Plans
for the Next Generation EU: a unique opportunity that must be taken quickly
and carefully, EIPA Paper, European Institute of Public Administration; https://
www.eipa.eu/wp-content/uploads/2021/10/EIPA_Paper_Recovery-and-Resili-
ence-Plans-for-the-Next-Generation-EU_Digitaal.pdf

Mapkosuh, M. (1998). Pedopma ynpaBe M ynpaBHOI 3aKOHOJABCTBA -
umnepatuB BpeMeHa (Public Administration and Administrative Legislation

115



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | BPoj 96 | 'ofuHA LXI | 2022

Reform), 360pHUK pasoBa AkKmye/iHa numarea jy20Cc/A08eHCK02, CydcKoe, padHoe
u ynpasHoez 3akoHodascmea, bynsa-beorpan, 1998,( 277-290);

Mandato, M. (2020). Il rapporto Stato-Regioni nella gestione del Covid-19. Nomos-
Le attualita nel diritto, (1), 1-9.

Mascio, F. D., Natalini, A., Cacciatore, F. (2020). Public administration and cree-
ping crises: Insights from COVID-19 pandemic in Italy. The American Review of
Public Administration, 50(6-7), 621-627.

Torres, L., Pina, V., Acerete, B. (2005) E-government developments on delivering
public services among EU cities. Government Information Quarterly, 22(2) , pp.
217-238.

Legal sources

Ustav Republike Srbije (Constitution of the Republic of Serbia), Sluzbeni gla-
snik Republike Srbije, br. 98/ 2006; http://www.ustavni.sud.rs/page/view/en-
GB/235-100028/constitution

Zakon o elektronskoj upravi (E-Government Act), Sluzbeni glasnik Republike
Srbije, br. 27/2018

Odluka o proglasenju vanrednog stanja, (Decision on declaring a state of
emergency), SluZbeni glasnik Republike Srbije, br. 29/2020; https://www.prav-
no-informacioni-sistem.rs/SlGlasnikPortal/eli/rep/sgrs/predsednik/odlu-
ka/2020/29/1/reg

Odluka o ukidanju vanrednog stanja (Decision on lifting the state of emergency),
SluzZbeni glasnik Republike Srbije, br. 65/2020; https://www.paragraf.rs/propisi/
odluka-o-ukidanju-vanrednog-stanja-pandemija-korona-virus-republika-srbija.
html

Preporuka za organizovanje rada u javnim upravama i drzavnim institucija
(Recommendation on organizing the work in public administration and state
institutions), Ministarstvo drzavne uprave i lokalne samouprave Republike
Srbije, 18.03.2020; https://www.srbija.gov.rs/vest/452241/preporuka-za-or-
ganizovanje-rada-u-javnim-upravama-i-drzavnim-institucijama.php; https://
www.media.srbija.gov.rs/medsrp/dokumenti/preporuka227_cyr.pdf;

Strategija reforme javne uprave u Republici Srbiji, Vlada Republike Srbije
(The Public Administration Reform Strategy for the period 2021-2030), Sluz-
beni glasnik RS, br. 9/2014, 42/2014-corr., 54/2018; http://mduls.gov.rs/
wp-content/uploads/PAR-Strategy-in-the-Republic-of-Serbia-for-the-period-
2021%E2%88%922030.pdf

116



J. AubenkoBuh | cTp. 99-120

Uredba o primeni rokova u upravnim postupcima za vreme vanrednog stanja
(Decree on applying Time Limits in Administrative Proceedings during the
state of emergency), Sluzbeni glasnik RS br, 41/2020, i br. 43/2020; https://
www.paragraf.rs/propisi/uredba-o-primeni-rokova-u-upravnim-postupcima-
vanredno-stanje.html ;

Uredba o organizovanju rada poslodavaca za vreme vanrednog stanja (De-
cree on the Organization of Employers’ Work during the state of emergency),
Sluzbeni glasnik RS br. 31/2020; https://www.pravno-informacioni-sistem.rs/
SlGlasnikPortal/eli/rep/sgrs/vlada/uredba/2020/31/2/reg

Zakljucak Vlade 05 BR 53-2561/2020 o obustavljanju rada sa strankama putem
neposrednog kontakta u svim organima drzavne uprave, Autonomne Pokrajine
Vojvodine i jedinica lokalne samouprave, posebnim organizacijama, ustanova-
ma, javnim preduzec¢ima i drugim organizacijama kojima je osnivac ili ve¢inski
vlasnik Republika Srbija, autonomna pokrajina i jedinica lokalne samouprave
(Government Conclusion on suspeding direct contact and work with clients in
all state administration, autonomous province and local administration bodies,
Sluzbeni glasnik RS, br 35/2020 i 37/2020; https://www.paragraf.rs/propisi/
zakljucak-vlade-obustavljanje-rada-sa-strankama-drzavni-organi.html

Online Sources

C40 Cities (2022). About C40; https://www.c40.org/about-c40/ (accessed 20
June 2022 )

EC/European Commission (2022). Recovery plan for Europe; https://ec.europa.
eu/info/strategy/recovery-plan-europe_en; Recovery and Resilience Faculty
(REF); https://ec.europa.eu/info/business-economy-euro/recovery-coronavi-
rus/recovery-and-resilience-facility_en

EC/European Commission (2020a). Joint European Roadmap towards lifting CO-
VID-19 containment measures 2020/C 126/01, https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:52020XC0417(06), (accessed 10 September 2022)

EC/European Commission (2020b). Recovery and Resilience Facility - State Aid,
Guiding template: Digitalisation of public administration, including healthca-
re, 19 December 2020, Brussels https://ec.europa.eu/competition/state_aid/
what_is_new/template_RFF_digitalisation_of_public_administration.pdf

E-Government (2022). Electronic services in the Republic of Serbia; https://
euprava.gov.rs/; E-Health services https://euprava.gov.rs/%C5%BEivotna-
oblast/17; https://euprava.gov.rs/usluge/5886; https://www.e-zdravlje.gov.
rs/landing/?v=20210418 (accessed 10 September 2022)

117



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | BPoj 96 | 'ofuHA LXI | 2022

German Federal Ministry of Finance (2020). German Recovery and Resilience
Plan (GRRP); https://www.bundesfinanzministerium.de/Content/EN/Standar-
dartikel/Press_Room/Publications/Brochures/2021-01-13-german-recovery-
and-resilience-plan.pdf?__blob=publicationFile&v=8

Government of Flanders (2020). Flemish Resilience, Government of Flanders
Recovery Plan 2020, Department of Chancellery and Foreign Affairs, Brusse-
Is; https://publicaties.vlaanderen.be/view-file/40072; https://www.fdfa.be/
en/2020-recovery-plan-flemish-resilience (10 Sept. 2022)

GRECO/Group of States against Corruption (2020)). Corruption Risks and Useful
Legal References in the context of COVID-19, (2020)4 , GRECO, Council of Europe,
Strasbourg, 15 April 2020; https://rm.coe.int/corruption-risks-and-useful-legal-
references-in-the-context-of-covid-1/16809e33e1l(accessed 20.09.2022)

Handbook Germany (2022). Coronavirus: work, https://handbookgermany.de/
en/coronavirus-work (accessed 20.09.2022)

ITE/Information Technologies and E-Government Office (2022): Open Data
Portal, Government of the Republic of Serbia, Belgrade, https://www.ite.gov.
rs/tekst/en/30/open-data-portal.php

OECD (2020a): OECD Policy Responses to COVID-19: The territorial impact of
COVID-19: Managing the crisis across levels of government, 10 Nov.2020; https://
www.oecd.org/coronavirus/policy-responses/the-territorial-impact-of-covid-
19-managing-the-crisis-across-levels-of-government-d3e314el/ (accessed 30
July 2022).

OECD (2020b): OECD Policy Responses to Covid-19: Public servants and the
Coronavirus (COVID-19) pandemic: Emerging responses and initial recommen-
dations, 17 April 2020; https://www.oecd.org/coronavirus/policy-responses/
public-servants-and-the-coronavirus-covid-19-pandemic-emerging-responses-
and-initial-recommendations-253b1277/ (accessed 30 July 2022

OECD (2019). Recommendation on Public Service Leadership and Capability, 17.
Jan. 2019: https://www.oecd.org/gov/pem/recommendation-public-service-
leadership-and-capability-2019.pdf (accessed 10 July 2022)

Oxford Policy Management (2020): Five lessons for local governments during
COVID-19, by M. Rajadhyaksha, April 2020; https://www.opml.co.uk/blog/five-
lessons-for-local-governments-during-covid-19 (accessed 20 June 2022)

Statistical Office of the Republic of Serbia (2020). Usage of Information and
Communication Technologies in the Republic of Serbia 2020: Households/Indivi-
duals/Enterprises, Statistical Office of the RS, Belgrade 2020; https://publikacije.
stat.gov.rs/G2020/PdfE/G202016015.pdf

118



J. AubenkoBuh | cTp. 99-120

Swiss PRO (2019), Procena stanja elektronske uprave u jediniama lokalne sa-
mouprave (Assessment of the state of E-Government in local self-government
units), April 2019, Swiss Agency for Development and Cooperation, https://www.
swisspro.org.rs/uploads/files/148-676-sp_rezime_procena_statusa_euprave_u_
jls_final.pdf (accessed 10 September 2022)

UN (2016). United Nations E-Government Survey 2016: E-Government in Support
of Sustainable Development, New York, 2016, https://publicadministration.un.org/
egovkb/Portals/egovkb/Documents/un/2016-Survey/E-Government%?20Sur-
vey%202016.pdf (accessed 30 July 2022)

UN E-Government Knowledge Database (2020, 2022): Serbia: https://publicad-
ministration.un.org/egovkb/en-us/Data/Country-Information/id/151-Serbia/
dataYear/2020; https://publicadministration.un.org/egovkb/en-us/Data/Co-
untry-Information/id/151-Serbia/dataYear/2022 (accessed 30 July 2022)

WHO (2020): COVID-19 Public Health Emergency of International Concern
(PHEIC), World Health Organization (WHO), 12 February 2020; https://www.
who.int/publications/m/item/covid-19-public-health-emergency-of-internati-
onal-concern-(pheic)-global-research-and-innovation-forum (accessed 1 No-
vember 2022)

119



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | BPoj 96 | 'ofuHA LXI | 2022

Joeana AHheskosuh,

Acucmenm, Odcek Bucoka nocsio8Ha wikosd baauye,
Tonauuka Akademuja cmpykosHux cmyduja, [Ipokynsee
Peny6auka Cpbuja

JABHA YIIPABA TOKOM ITAHJAEMHUJE U IIPABLIH PE®©OPME

Pe3ume

Ceaka popma opeanusayuje pada mokom COVID-19 naHdemuje uzazeame supycom
SARS-CoV-2 npempnesa je odpeheHe npomeHe y HAUUHY €802 PYHKYUOHUCAHA.
Kpusa je ucmakaa ysaozy dpxcase u jagHoz cekmopa u mecmupana Huxogy
chpeHocm da HA U3a308e Koje je ypokosa.ia naHdemuja 002080pe npu1az200./6usum
U NpazmMamuyHuM peulerbuma nowmyjyhu enadasuHy npasa. JagHu cayxc6eHuyu
Cy ce moKkoM naHdemuje cyouasanu ca 8eAUKUM U3A308UMA Y KOJUMA CY Yecmo
6usu npuMopaHu 0a UMnposU3yjy, CYOYeHU ca cumyayujom Koja ce 6p3o mersa.
Y osako uzyzemHo mewkom KoHmekcmy, 6u/o je 00 geauke gaxcHocmu da ce
usbezHy adMuHUCmpamueHe 6apujepe, Koje cy Moaje pe3yamupamu 2y6umrkom
dpazoyeroz epemeHa mokom kpuse. [laHdemuja je omkpusa MHoze caabocmu y
¢yHKYuoHucary jasHux ynpaea wiupom Espone, 00 opzanuzayuje, npomene padroz
Mecma u3 kamyeaapujckoe y KyhHo okpyoicerbe, HO802 HAYUHA UHMepakyuje ca
epahaHuma, ay 3emsmsama y pas3eojy u 0o cnopux npoyedypa 3602 Headek8amHux
3aKOHCKUX U MEeXHUYKUX peulerbd U Hedo8os/bHO2 cmeneHa dueumasausayuje. Luse
paoda je da ykasce Ha npob.eme ca Kojuma cy ce cyo4asa.e jagHe ynpase mokom
navdemuje, da ucmakHe npumepe dobpe npakce Cyouasarba ca Kpu3om u 0a ykasce
Ha npasye pehopme HAKOH naHdeMmuje.

KswyuHe peuu: caysxicb6eHuyu, /6y0CKU pecypcu, 0p2aHu3ayuja, mpaHcnapemuocm,
deyenmpaausayuja.
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1. Introduction: the democratic relevance of freedom of association

Freedom of association is one of the fundamental freedoms, whose relevance
for the establishment and functioning of a democratic system and the rule of
law has been strongly emphasized by political and legal thinkers.

According to John Stuart Mill, one of the preconditions of a free society is the
liberty of “combination among individuals”, provided that the persons who asso-
ciate are of full age, and not forced or deceived (Mill, 2009: 23). Alexis de Tocque-
ville, the famous French 19th-century liberal, viewed freedom of association as
one of the fundamental human rights. As he influentially stated in Democracy
in America: “The most natural privilege of man, next to the right of acting on
his own, is that of combining his exertions with those of his fellow-creatures,
and of acting together ... The right of association is almost as inalienable as the
right of personal liberty” (Tocqueville, 2015: 209). The stability and vitality of a
democratic system depend on the existence of democratic habits of its citizens,
which must be cultivated and developed. According to Tocqueville, “the qualities
of representative democracy depend on the qualities of the society within which
itis embedded, especially upon the cultivation of civic virtues via associational
ties” (Warren, 2001: 30). Following in Tocqueville’s footsteps, Robert Putnam
emphasized the interdependence between successful democratic government
and associational life. As Putnam pointed out in his book Making Democracy
Work (1993), associations “instil in their members habits of cooperation, so-
lidarity, and public-spiritedness” (Putnam, 1993, cited in Warren, 2001: 18).
The American political philosopher Michael Walzer described the freedom of
association as “a central value, a fundamental requirement of liberal society
and democratic politics” (Walzer, 1998: 64). According to Walzer, “only a de-
mocratic civil society can sustain a democratic state. The civility that makes
democratic politics possible can only be learned in the associational networks
..." (Walzer, 1995: 104). George Kateb claims that being a free person necessarily
“includes associating on one’s own terms, which means engaging in voluntary
relationships of all sorts” (Kateb, 1998: 37-38). Such an approach to freedom of
association indicates the strong link between the existence of this freedom and
the value of human dignity, considering that associational freedom is vital to
personal self-realization (as an essential element of human dignity). According
to Kateb: “Inseparable and indistinguishable from being a self - having a unique
identity - is having the relationships that one wants” (Kateb, 1998: 48). The
philosopher Michael Oakeshott thought that a free society was integrated by a
wide variety of “enterprise associations” formed for the more satisfactory pur-
suit of individual ends, and he considered freedom of association to be perhaps
the single most important of liberal freedoms (Oakeshott, 1991, cited in Boyd,
2008: 235). In Political Liberalism, John Rawls considered freedom of association
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as one of the indispensable institutional conditions for giving effect to liberty
of conscience and political liberties (Rawls, 2005: 309). In a detailed study on
the relationship between democracy and freedom of association, Mark Warren
identified three general ways in which associations might produce potentially
“democratic” effects: 1) they may contribute to the capacities of citizens to
participate in collective judgement and decision-making and to develop autono-
mous judgements that reflect their wants and beliefs (developmental effects of
associational life); 2) they may contribute to the formation of public opinion by
developing agendas, testing ideas, and providing a voice for various interests;
3) they may contribute to institutional conditions that support, express, and
actualize individual and political autonomy as well as transform autonomous
judgements into collective decisions (enabling individuals to affect the political
system) (Warren, 2001: 61).

However, freedom of association is not absolute, which means that it can be
legitimately restricted if certain conditions are met. Many influential political
thinkers warned of the possible harmful effects and abuses of associations.
Both Jean-Jacques Rousseau and James Madison were highly suspicious of as-
sociations as the social basis of political factions (Warren, 2001: 30). Although
Madison defended freedom of association, he regarded groups and factions as
a perpetual danger to the constitutional order (Boyd, 2008: 249). Tocqueville’s
awareness of the possibility of perversions of associational life is visible from
his description of “small” parties (as compared to European “great” parties),
whose way of functioning he had the opportunity to observe during his stay
in America, and which he called factions or parties “without political faith”.
According to Tocqueville: “I cannot conceive of a sorrier spectacle in the world
than that of different coteries (they don’t deserve the name of parties) which
today decide the Union. You see operating in broad daylight in their bosoms all
the small and shameful passions which are usually hidden with care at the bot-
tom of the human heart” (Tocqueville, cited in Bonneto, 1981: 64). According to
John Stuart Mill, freedom of association belongs to the area of application of the
“harm principle”. If adults voluntarily associate, freedom of association will be
tolerated as long as its exercise does not result in harm to another, regardless
of the purposes that associations are trying to achieve (Mill, 2009: 23).

Freedom of association is one of the key protective mechanisms againstatyran-
nical government. [solated from other community members, an individual would
have little chance of successfully opposing the arbitrariness of a tyrannical ruler
(anindividual tyrant or a tyrannical majority) or fighting for the social changes
he considers justified. Freedom of association is a precondition for the adequate
exercise of citizens’ rights, whose violation can most easily be prevented or their
exercise ensured by the joint action of individuals.
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Considering the importance of this freedom, it is not surprising that relevant
human rights instruments give a prominent place to the right to free association.
According to Article 20 of the Universal Declaration of Human Rights (UDHR):
“Everyone has the right to freedom of peaceful assembly and association.” The
right of a person not to be coerced to join an association (the negative aspect of
the freedom of association)! is prescribed in Article 20 para. 2 of the UDHR: “No
one may be compelled to belong to an association”. The UDHR also protects the
right to form and join unions, as a relevant aspect of the freedom of association
(Article 23, para. 4). The right to freedom of association (or certain elements of
this right) is also protected in other UN human rights instruments. Article 22
of the International Covenant on Civil and Political Rights (ICCPR) states: “Eve-
ryone shall have the right to freedom of association with others, including the
right to form and join trade unions for the protection of his interests”. Article 22
para. 2 of the ICCPR stipulates that no restrictions may be placed on the exercise
of freedom of association “other than those which are prescribed by law and
which are necessary in a democratic society”, and allows “lawful restrictions
on members of the armed forces and of the police in their exercise of this right”.
According to Article 8(1a) of the International Covenant on Economic, Social
and Cultural Rights (ICESCR), the right of everyone to form a trade union of his
choice, subject only to the rules of organisation, has to be ensured.

Freedom of association is also protected by regional human rights instruments.
The European Convention of Human Rights (ECHR) guarantees the right to
freedom of association in Article 11, which states: “Everyone has the right to
freedom of peaceful assembly and to freedom of association with others, includ-
ing the right to form and to join trade unions for the protection of his interests.”
Freedom of association belongs to the group of the so-called “qualified rights”,
for which the ECHR envisages legitimate restrictions. The scope of permissible
restrictions on freedom of association is defined in Article 11 para. 2 of the
ECHR. Such limitations are only acceptable to the extent that they are prescribed
by law, are deemed necessary in a democratic society, and pursue a legitimate
aim listed in Article 11(2). The list of legitimate aims that can serve as a basis
for legitimate restriction on freedom of association includes: the protection of
the interests of national security or public safety, the prevention of disorder or
crime, the protection of health or morals, and the protection of the rights and
freedoms. This enumeration is exhaustive and is to be interpreted narrowly
(see: Sidiropoulos and Others v. Greece, Stankov and the United Macedonian Or-

1 Thenegative (passive) side of freedom of association “includes whatever general freedom
we have not to associate at all as well as whatever particular freedoms we have not to
associate with particular people ... Both the positive freedom and the negative freedom are
necessary for us to have a complete freedom of association (which is not a same thing as
having an unlimited freedom of association)” (Brownlee, 2016: 360).
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ganisation Ilinden v. Bulgaria, Galstyan v. Armenia) (Schabas, 2015: 511-512). The
last sentence of Article 11(2) states that the imposition of lawful restrictions
on the exercise of the freedom of association by members of the armed forces,
the police, or the administration of the State is not prohibited. The European
Court of Human Rights (ECtHR) acknowledged the special position of judges as
civil servants whose duties typify the specific activities of the public service,
although “the judiciary is not part of the ordinary civil service” (Pitkevich v.
Russia) (Dijkstra, 2017: 5). Such status of judges provides a basis for legitimate
restrictions on their rights under Articles 9-11 of the ECHR.

The American Convention on Human Rights (ACHR) guarantees the right to
freedom of association in Article 16. The African Charter on Human and People’s
Rights (1981) provides for freedom of association in Article 10, which states
that everyone has the “right to free association provided that he abides by the
law” (Swepston, 1998: 174).

The relevance of the right to freedom of association has also been acknowledged
in the case-law of regional human rights courts. The ECtHR expressed the view
that “the way in which national legislation enshrines [freedom of association]
and its practical application by the authorities reveal the state of democracy
in the country concerned” (Sidiropoulos and Others v. Greece, cited in Schabas,
2015:499). The right to freedom of association imposes positive as well as nega-
tive obligations on the contracting states. The primary duty of the contracting
states with respect to freedom of association is a negative one: the duty not to
interfere with the exercise of this right. According to the ECtHR case-law, one
of the most important objectives of Article 11 of the ECHR is to protect people
from arbitrary interference by public authorities in the exercise of their right to
freedom of association (see, for example, Manole and Romanian Farmers Direct v.
Romania, Sindicatul Pastoral cel Bun v. Romania, etc.) (Sakharuk, 2021: 172). In
some instances, however, the contracting states also have positive obligations to
secure the effective exercise of freedom of association. This primarily includes a
duty of a state to allow an association to obtain the status of alegal entity and to
provide necessary legal protection during its existence (Ramazanova and Others
v. Azerbaijan). A state must also ensure that members of an association which
pursues legitimate aims are not exposed to any legal sanctions because of their
membership (see, for example, Vogt v. Germany, Izmir Savas Karsitlari Dernegi
and Others v. Turkey, etc.). In addition, a state must protect an association and
its members from the illegal actions of third parties (Ouranio Toxo and others v.
Greece?, 97 Members of the Gldani Congregation of Jehovah’s Witnesses & 4 Others

2 According to the ECtHR:"[A] genuine and effective respect for freedom of association
cannot be reduced to a mere duty on the part of the State not to interfere; a purely negative
conception would not be compatible with the purpose of Article 11 nor with that of the
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v. Georgia), or from discriminatory and arbitrary decisions of the association’s
governing bodies (Johansson v. Sweden), which is considered particularly justi-
fied in those cases where national legislations do not provide for sufficient legal
remedies in that regard (Golubovi¢, 2013: 760).

The ECtHR has also emphasized the negative aspect of freedom of association.
In its decision in Sorensen and Rasmunssen v. Denmark?, the Court stated that
the notion of personal autonomy, as one of the principles underlying the inter-
pretation of the ECHR guarantees, must “be seen as an essential corollary of
the individual’s freedom of choice implicit in Article 11 and confirmation of the
importance of the negative aspect of that provision”. In the ECtHR’s opinion,
Article 11 “must ... be viewed as encompassing a negative right of association
or, put in other words, a right not to be forced to join an association”. This di-
mension of the right to freedom of association has also been stressed by other
regional human rights courts. The African Court on Human and Peoples’ Rights
found, in its decision in Mtikila & Others v. Tanzania, that the right to freedom of
association incorporates not only the right to associate with others but also the
right not to be forced to associate with others as occurs when one is required
to join a political party to run for public office (Windridge, 2015: 312). Some of
the regional courts’ decisions related to the freedom of association of judges
will be discussed in more detail below.

The right to freedom of association is also protected in many national constituti-
ons. For example, Article 29 of the Constitution of the Slovak Republic states that:
“The right to freely associate is guaranteed. Everyone has the right to associate
freely with others in unions, societies, or other associations.” According to Article
18.1 of the Constitution of Italy: “Citizens shall have the right to form associa-
tions freely without authorization for aims not forbidden to individuals by the
criminal law.” The existence of explicit constitutional provisions guaranteeing
the right to freedom of association confirms the importance attributed to this
right in modern societies and legal orders. Although the freedom of association
is not explicitly mentioned in the Constitution of the United States (US), the US
Supreme Court has long recognized this right as a “penumbral” or “implicit”
constitutional right (Stephens, Scheb, 2007: 157).

Convention in general. There may thus be positive obligations to secure the effective enjoyment
of the right to freedom of association ... even in the sphere of relations between individuals...
Accordingly, it is incumbent upon public authorities to guarantee the proper functioning of
an association or political party, even when they annoy or give offence to persons opposed
to the lawful ideas or claims that they are seeking to promote. Their members must be able
to hold meetings without having to fear that they will be subjected to physical violence by
their opponents.” (Ouranio Toxo and others v. Greece, App. 74989/01, ECtHR [2005])

3 Sorensen and Rasmunssen v. Denmark, Apps. 52562/99 and 52620/99, ECtHR [2006]
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2. Freedom of association of judges:
international and national standards

International documents on judicial ethics stipulate that judges also have the
right to freedom of association. According to Article 41 of the IBA Minimum
Standards of Judicial Independence (1982), adopted by the International Bar
Association (IBA): “Judges may be organized in associations designed for judges,
for furthering their rights and interests as judges”. Principle 8 of the UN Basic
Principles on the Independence of the Judiciary (1985) states: “In accordance
with the Universal Declaration of Human Rights, members of the judiciary are
like other citizens entitled to freedom of expression, belief, association and
assembly, provided, however, that in exercising such rights, judges shall always
conduct themselves in such a manner as to preserve the dignity of their office
and the impartiality and independence of the judiciary.” According to Principle
9 of the UN Basic Principles: “Judges shall be free to form and join associations
of judges or other organizations to represent their interests, to promote their
professional training and to protect their judicial independence.” The right of
judges to freedom of association is also stressed in the Bangalore Principles of
Judicial Conduct (elaborated by the Judicial Integrity Group in 2001 and revised
at the 2002 Round Table Meeting of Chief Justices held at the Hague on 25-26
November 2002), a document described as “the Magna Charta of the judicial
ethics on the global stage” (Terhechte, 2009: 512). Principle 4 (“Propriety”) of
the Bangalore Principles states that a judge, like any other citizen, is entitled to
freedom of association. Like the UN Basic Principles, the Bangalore Principles
point to a higher standard of conduct that is required of judges when exercising
this right. In exercising the right to freedom of association, “a judge shall always
conduct himself or herself in such manner as to preserve the dignity of the judici-
al office and the impartiality and independence of the judiciary” (Principle 4.6).

The right of judges to form professional associations has also been recognized in
several other documents regulating the status of judges and standards of their
professional conduct: the Universal Charter of the Judge (Article 12), the Euro-
pean Charter on the Statute of Judges (Article 1.7), the Magna Carta of Judges
(Article 12), etc. According to Article 25 of the Recommendation Rec (2010)12:
Judges: independence, efficiency and responsibilities, adopted by the Committee
of Ministers of the Council of Europe on 17 November 2010: “Judges should be
free to form and join professional organization whose objectives are to safeguard
their independence, protect their interests and promote the rule of law.”

The relevance of exercising the aforementioned right is also recognized in Opi-
nion no. 23 of the Consultative Council of European Judges (CCJE): On the role of
associations of judges in supporting judicial independence (2020). As stressed
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in the CCJE Opinion, the establishment of professional associations of judges
contributes to the protection of judicial independence, i.e. fostering the rule of
law within a legal order. The right to associate is not only in the personal inte-
rest of a judge, but also in the interest of the judiciary as a whole. According to
Opinion no. 23, the following are the objectives of establishing the associations
of judges: 1) establishing and defending the independence of the judiciary, and
2) fostering and improving the rule of law. The establishment of professional
associations of judges enables judicial office holders to assert themselves as
a relevant interlocutor in the process of creating and implementing judicial
reforms, or to decide on issues related to their status, and to more effectively
oppose attempts to undermine judicial independence, regardless of whether
these attempts originate from the representatives of other government branches
or from the judiciary itself. Professional associations of judges can also play a
relevantrole in securing the material status of judicial office holders, conducting
their professional training and education, and developing and promoting the
ethical standards of judicial conduct (CCJE, 2020).

Freedom of association of judges is not limited exclusively to the founding of pro-
fessional associations. As emphasized in the provisions of the UN Basic Principles
and the Bangalore Principles quoted above, judges enjoy the right to freedom
of association like all other citizens, provided that in exercising this right they
behave in such a manner as to preserve the dignity of the judicial office and the
impartiality and independence of the judiciary. The question arises at what po-
int a judge’s affiliation with a certain organization becomes a threat to his/her
ability to make impartial decisions. In performing his/her judicial duties, the
judge must be impartial and must be seen by all to be impartial (see, e.g., Art. 5
of the Universal Charter of the Judge; Art. 3 of the Judges’ Charter in Europe, etc.).
Membership in a certain club or association can question such an impression
or create the impression of impropriety. Therefore, it is necessary that judicial
office holders show special caution when joining various associations and or-
ganizations. If a judge is not aware of the real character of the association at the
time of joining, he must leave such association immediately upon learning the
facts about its discriminatory actions or goals. As stated in the B&H Act on the
High Judicial and Prosecutorial Council (HJPC Act B&H): “A judge ... may not be
a member of any organization that discriminates on the basis of race, color, sex,
sexual orientation, religious affiliation or ethnic origin or national affiliation,
nor may he contract the use of facilities belonging to such organizations, and
must withdraw from such organizations immediately after becoming aware of
their conduct“(Article 82, para.3 HJPC Act).*

4 Article 82, paragraph 3, Act on High Judicial and Prosecutorial Council of the Bosnia and
Herzegovina, Official Gazette of Bosnia and Herzegovina, 25/2004,93/2005 and 48/2007
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The issue that raises particular controversies is whether judges should be
allowed to become members of political organizations (parties). The connection
between the right to political party membership and the freedom of associa-
tion was stressed in certain decisions of national constitutional courts, which
evaluated the justifiability of banning party membership for some categories
of public servants. In its 1993 decision, the Belgian Court of Arbitration found
that the legal provisions prohibiting police officers from becoming political
party members, justified by the desire to ensure the political neutrality and
open-mindedness of the police, violated the very essence of freedom of associa-
tion; in the Belgian Court’s opinion, the general nature of the ban was clearly
disproportional to the goal pursued (CoE, 1994: 49). However, as noted above,
the ECHR allows such restrictions under certain conditions.

A comparative analysis shows that the permissibility of political activity/party
membership of judges is regulated differently in different national legislations.
In many countries, it is expressly prescribed by law that judicial office holders
cannot be members of political parties. For example, Article 94(1) of the Courts
Act of the Republic of Croatia states: “A judge shall not be a member of a political
party, nor engage in political activity.” According to Article 195(6) of the Bul-
garian Judiciary System Act, a judge may not be a member of political parties,
coalitions or organizations with a political goal, nor shall he/she be involved in
political activity. In some countries, the ban on membership of judges in political
parties is expressly prescribed in the constitution (e.g., Article 100 of the Con-
stitution of North Macedonia). On the other hand, judges in some countries have
the right to engage in political activities, including the possibility of becoming
a political party member. In the US, judges can be members of political parties;
moreover, in some states, where judges are elected by citizens, information
about party affiliation is indicated on ballots, along with the names of judicial
candidates (Bado, 2013: 39-40).° In Germany, it is also not forbidden for judges
to be members of political parties (Bado, 2013: 45). In Switzerland, where judges
are elected by legislative bodies, the selection and election of judges is based on
an informal agreement between the political parties, depending on the party
strength. As a result, party membership or (atleast) ideological closeness to the
party endorsing the candidate play an important role in the judicial selection
process. Only in the smallest Swiss cantons, where judges are elected by plebi-
scite, do the political parties seem to have little or no influence on the election
process (Kiener, 2012: 414-415). Is the ban on the political activity of judges
justified? And should this ban be absolute?

5 For more on controversies surrounding partisan elections of judges in the US, see: Bado,
2013: 39-42; Larkin, 2020; Kauffman, 1982.
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Some authors differentiate between two kinds of political participation of judges:
passive and active. Passive political engagement is reduced to the membership
of judges in political parties or professional associations connected to them (e.g.,
trade unions). The second form of participation implies the active (working)
participation of judges in the activities of such organizations (Gilles, 1985: 96).
In Germany, the leading political parties are linked to professional associations
that bring together members of the legal profession. The oldest among them is
the Social Democratic working group of lawyers (Arbeitsgemeinschaft sozial-
democratischer Juristen-AS]), founded in 1947, which gathers members of the
Social Democratic Party (SPD) coming from all sectors of the legal professions,
including judges (Gilles, 1985: 97). It is not uncommon for political parties to form
bodies (committees) that deal with matters in the field of justice, whose members
may also be non-party figures. The association of judges with political parties
can take different forms, which do not necessarily require party membership.
Are all the mentioned forms of the political participation of judges unacceptable?

The HJPC Act of B&H explicitly prohibits both active and passive party engage-
ment of judges. Article 82 (para.2) of the HJPC Act stipulates that judges shall not
be members of political parties and their bodies, foundations and associations
connected to political parties. The legislator went a step further, demanding that
judges should refrain from participating in public events that are connected to
political parties (thus establishing restrictions on the freedom of expression
of the judicial office holders). This means that judges should not participate in
public forums organized by political parties, or speak at political party rallies,
even if it is emphasized that the judge appears as a non-partisan person.

There are several reasons for prohibiting the party membership (activities) of
judges. If political parties can influence the election of judges, the risk of electing
politically suitable judges increases and calls into question the impression of
the impartiality of the election process (and, consequently, the impression of
impartiality of elected judges). Even when judges are elected by high judicial
councils, if part of the members of these bodies is chosen by authorities of other
branches of government, the impression of favoring (or obstructing) candidates
based on their party affiliation may be created. Such ariskis especially present
in the so-called “new” democracies, where there is a gap between the formally
guaranteed independence of the judiciary and how judicial bodies function in
practice (or, at least, how the functioning of judicial bodies is perceived by the
public). Party membership of a judge could be a basis for filing a motion for his
recusal, whether he is charged with favoritism to a party colleague or animos-
ity toward a party member from an opposing political bloc. Considering the
importance of preserving the impression of independence and impartiality of
judicial proceedings, the ban on membership in political parties for judicial of-
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fice holders can be considered justified. The question remains whether and to
what extent the formal prohibition of party membership ensures the political
neutrality of the judicial office holders, i.e. prevents the influence of judges’
political preferences on decisions they make.

There are also dilemmas regarding the admissibility of the membership of judges
in secret societies (or organizations operating on similar grounds). The UN
ODC Commentary on the Bangalore Principles states that it is not advisable for
a judge to join a secret society whose membership includes lawyers represen-
ting parties in proceedings heard by the judge because it may entail extending
favours to those lawyers “as part of the brotherhood code” (UN ODC, 2007: 91).
This comment refers to the provision of the Bangalore Principles that regulates
personal relationships of judges and members of the legal profession. The risk of
possible favoritism, or giving the impression of favoritism, exists in relation to
political parties as well. Although this issue seems to be distant from the daily
judicial practice and professional conduct, it raises numerous dilemmas, and
was the issue of an ECtHR ruling.

The question of admissibility of judges’ membership in Masonic lodges (and
whether data on membership in this organization should be made available to the
public) has attracted most attention. This dilemma is not new. At the beginning
of the 20™ century, there were attempts to use the Masonic lodge membership
as a means of influencing the Masonic judge. In the well-known Seddon case,
the defendant, after being sentenced, showed a Masonic sign to the judge. Judge
Bucknill (a Freemason himself), expressing regret about passing a sentence on
a member of “the same fraternity”, sentenced Seddon to death (Samuels, 2005:
2003). Should a judge be put in a position to prove his impartiality in this way?

In court practice, there were cases where parties to proceedings submitted
requests for the recusal of a judge because of his membership in a Masonic
lodge. There were also reported cases where the accused demanded from the
judge to declare his affiliation with a Masonic organization, thus challenging the
ability of a Freemason judge to pass an impartial judgement.® The concern that

6 In Scotland, in 2000, the accused demanded from the judge to declare whether he was a
member of a Masonic lodge, arguing that the judge’s affiliation with a Masonic organization
would undermine the impartiality of the proceedings (BBC News, 2000). The request was
probably inspired by the rule that was in force in England and Wales at the time. In England,
in 1998, the legislator introduced an obligation that a candidate applying for a judicial
post should declare whether he is a member of a Masonic organization; the obligation was
abolished in 2009. The abolition of this obligation was followed by the successful challenge
of similar Italian rules before the ECtHR. In its judgment in Grande Oriente d’Italia de Palazzo
Guistinianiv. Italy, the ECtHR found that the obligation to declare membership of a non-secret
society breached the applicants’ right to free association (Shetreet, Turenne, 2013: 218). The
controversial 2019 Polish Disciplinary Act (so-called “muzzle law”) contains a provision that
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the membership of a judge in a Masonic lodge could lead to a conflict of loyalty
(loyalty toward the legal order and loyalty toward the Masonic organization)
resulted in the introduction of restrictive measures in some European countries.

In Italy, the High Council of Magistracy adopted acts that warned against the
problematic membership of judges in a Masonic organization; eventually, the
High Council’s guidelines of July 1993 explicitly prohibited the membership of
judges in Masonic lodges. The imposition of disciplinary measures on judges
due to their association with a Masonic organization sparked controversy and
led to appeals to the European Court of Human Rights.

In the case of N.E. v. Italy (2001)?, a judge (appellant) was given a disciplinary
sanction for being member of a Masonic lodge that operated under the Grand
Orient of Italy; the disciplinary sanction had negative consequences for his pro-
fessional advancement. The basis for imposing the sanction was Article 18 of
Royal Decree no. 511, adopted in 1946, which stipulates that a judge who “fails
to fulfil his obligations or behaves, in the performance of his duties or other-
wise, in a manner which makes him unworthy of the trust and consideration
which he must enjoy or which undermines the prestige of the judiciary” will be
subject to disciplinary measures. In March 1990, the Superior Council of the
Magistracy of Italy adopted guidelines that determined that judges’ membership
in “associations imposing a particularly strong hierarchical and mutual bond
through the establishment, by solemn oaths, of bonds such as those required
by Masonic lodges raises delicate problems as regards the observance of the
values enshrined in the Italian Constitution”, but the 1990 guidelines did not
expressly prohibit judges from being members of a Masonic lodge. The appellant
subsequently took steps to distance himself from the Masonic organization. In
November 1992, his membership in the lodge became “inactive”. In July 1993,
the Council adopted additional guidelines, which contained the provision: “Per-
forming the function of a judge is incompatible with membership in a Masonic
lodge.” After the disciplinary sanction was imposed on him, the judge filed an
appeal with the Court of Cassation, which rejected the appeal. In his application
to the ECtHR, the judge (applicant) stated that the imposition of the disciplinary
sanction violated his right to freedom of association envisaged in Article 11 of
the ECHR. The Court found a violation of his right to freedom of association un-
der Article 11 because the regulations in force in the period until July 1993 did
not meet the requirements in terms of foreseeability; the judge/applicant could

judges must disclose their membership in associations, functions performed in non-profit
foundations and political party membership before they became judges. This provision
applies to memberships in all kinds of associations, including associations of judges; thus,
itis contrary to the ECHR (Sanders, 2020).

7 N.F.v. Italy, App. 37119/97, ECtHR [2001]
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not have foreseen the possibility of being subjected to disciplinary proceedings
for his membership in a Masonic lodge. In the case Maestri v. Italy (2004)%, the
circumstances were similar and the Court made the same decision as in the
case N.F. v. Italy.

In these judgments, the ECtHR did not deal with the issue of incompatibility of
the judicial function with membership in a Masonic lodge. However, in decisions
made in some other cases, the ECtHR took a position regarding the question of
whether a judge’s affiliation with a Masonic organization necessarily calls into
question his impartiality and creates grounds for his recusal (in case one of the
parties is a Freemason). In Salaman v. The United Kingdom (2000)°, the ECtHR
found that the membership of a judge in a Masonic lodge of the United Kingdom
does not per se create doubt as to his impartiality in a case where the witness or
a litigant is a Mason as well. Therefore, the judge’s membership in the Masonic
lodge would withstand the scrutiny of the so-called objective test of judicial
impartiality. The mere fact of a judge’s membership in a Masonic organization
will not mean that his impartiality is necessarily compromised, but it still does
not mean that membership in a Masonic lodge cannot be problematic based on
the application of the subjective test of impartiality. If the judge’s actions give
the impression that he favors the members of the Masonic organization, this
could constitute a basis for submitting a request for recusal, or challenging the
judgment he would pass in the aforesaid case. For example, if a judge greets
one of the parties to proceedings in a manner typical of members of a Masonic
organization, it would be a reason to doubt his impartiality.

3. Legal framework of Freedom of Association of judges in B&H

In Bosnia and Herzegovina (B&H), freedom of association is protected by the
Constitution of Bosnia and Herzegovina, as well as by entity® constitutions. Ac-
cording to Article II(3i) of the Constitution of B&H, all persons within the B&H
territory shall enjoy the freedom of peaceful assembly and freedom of association
with others. Article I, paragraph 2 of the B&H Constitution stipulates that the
ECHR and its Protocols shall directly apply in Bosnia and Herzegovina and they
shall have priority over all other law. Although the Constitution of Republika
Srpska (RepS) does not explicitly mention freedom of association, it provides for
the protection of the freedom of political organization (Article 31, para.1) and

8 Maestriv. Italy, App. 39748/98, ECtHR [2004]
9 Salaman v. The United Kingdom, App. 43505/98, ECtHR [2000]

10 Bosniaand Herzegovinais a state of complex constitutional structure. It comprises two
entities: the Republic of Srpska and the Federation of Bosnia and Herzegovina, and the Brcko
District as a third territorial unit that enjoys broad legislative autonomy.
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the freedom to establish and join trade unions (Article 41). Article 2(1i) of the
Constitution of the Federation of Bosnia and Herzegovina (FB&H) safeguards
the freedom of association, including the freedom to form and join trade unions
and the freedom not to associate. Under Article 14 of the Statute of the Brcko
District (BD), everyone has the right to freedom of association, including the
right to form political, social and other organizations.

The legislative framework pertaining to the exercise of the right to free associa-
tion is primarily defined by laws on associations and foundations (adopted at
different government levels) which regulate issues relevant to the establishment
and functioning of associations (establishment, registration, internal organiza-
tion, and termination of their work). According to Article 9 of the Associations
and Foundations Act of RepS, an association can be founded by at least three
natural persons or legal entities. Similar provisions are contained in the Associa-
tions and Foundations Act of B&H (Article 9), the Associations and Foundations
Act of the FB&H (Article 11), and the Associations and Foundations Act of the
BD (Article 12).

The HJCP Act of B&H does not mention the right of judges to freedom of asso-
ciation, or the right to form professional associations. As cited above, the HJCP
Act provides for the prohibition of judges’ membership in associations of a dis-
criminatory character, as well as their membership in political parties. Some of
the laws regulating the organization and operation of courts also provide for
this right. Article 41 (para.1) of the Courts Act of the BD stipulates that judges
may form professional associations. Article 4.10 of the Code of Judicial Ethics
(adopted by the HJCP B&H) states: “A judge can form or be a member of an as-
sociation of judges, or other organizations that represent the interests of judges.”
Considering the importance of this right, it should be expressly stipulated by law.

Several professional associations of judges have been established in B&H: the
Association of Judges of RepS, the Association of Judges in FB&H, the Association
of Judges in B&H, the Association of Women Judges in B&H; the establishment
of several associations of judges is partly a consequence of the complex state
structure and the organization of the judiciary in B&H. The existence of several
professional associations of judges in one country is not unusual; for example,
they are present in France and Germany (Bocer, 2018: 16), as well as in Spain
(Morn, Toro, 2011: 220) and Poland (Matthes, 2022).

According to Article 1 of the Statute of the Association of Judges of RepS, itis a
professional organization gathering judges from the territory of RepS, for the
purpose of exercising their common interests and promoting the legal profes-
sion and science. Article 7 of the Statute lists some of the Association objectives:
establishing the rule of law; respecting legality and justice through different
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activities; preserving and strengthening an independent judiciary; improving
regulations on the organization and operation of the judiciary; developing and
improving legal conscience, judicial ethics and legal culture; developing and
improving the professional education and training of judges; developing and
strengthening the professional ethics and responsibility of judges; advocating
for the improvement of the financial status of judges, etc.

As there are no trade unions of judges in B&H, the last mentioned objective of
professional associations of judges is particularly important. In some cases, the
Association of Judges of RepS had an active role in protecting the judges’ finan-
cial status. In 2014, the Association submitted a proposal to the Constitutional
Court of RepS to review the constitutionality of certain provisions of the Act
on Salaries and Remuneration of Judges and Prosecutors (RepS) which did not
guarantee the protection of their acquired rights. In its Decision no. U-86/14'!,
the Constitutional Court of RepS found that one of the challenged provisions
were not in accordance with the RepS Constitution.

4. Conclusion

Judges, like all other citizens, enjoy the right to freedom of association. The right
of judges to establish professional associations is a relevant element of this right,
highly important for establishing and strengthening the rule of law. On the other
hand, in order to protect the independence and impartiality of the judiciary, it
is justified to impose certain restrictions on the right to freedom of association
of judges; for example, the prohibition of party membership of judges or other
forms of their political engagement should be considered justified.

Because of its importance, the right of judges to form professional associations
should be expressly protected by law (and, if possible, by the constitution). For
thatreason, it would be necessary to make changes to the legislation in B&H and
emphasize the importance and the role of the judges’ associations. As there are
no trade unions of judges, the role of the associations of judges in protecting/
improving the working conditions and material status of judges is even more
important. It is all the more significant that the associations of judges act not
only post factum, after a certain rule has been adopted, but also as interlocu-
tors of the responsible authorities when defining legal provisions related to the
status of judges.

11 Decision of the Constitutional Court of Republika Srpska no.U-86/14 (Odluka br.U-86/14
Ustavnog suda Republike Srpske, 27.5.2015);
http://www.ustavnisud.org/Odluke.aspx?cat=13&subcat=39&tip=1&lang=cir&odluka=7
77&o0dldet=2296&str=1
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/lp Heop Muaunkosuh,

PedosHu npogpecop,

IIpasHu pakyamem, YHusepzumem y barsoj Jlyyu,
Peny6.auka Cpncka, bocHa u XepyezosuHa

C/IOBOJA CYAHJCKOr YPYKHBAA Y bOCHH H XEPIIETOBHHH

Pe3ume

Cn0600a ydpyacusarsa cnaday ped ¢gyHdamMeHmMaaHux ca10600a u cmampda ce jeOHuUM
00 HYJCHUX eslemeHama c10600H02 dpywmea. H304108aH y 00HOCY HA Opyze 4/1aHo8e
3ajedHuye, nojeduHay 6u umao caabe uszsede da ce ychjewHo cynpomcmasu
camogosbu 8aacmodpuwya, uau da ce u3bopu 3a dpyumeeHe npomjeHe Koje cmampa
onpasdanum. Hako HagedeHo npaso nocjedyjy u cyduje, npupoda @yHKyuje Kojy
06a8/bajy Modce 3axmujeeamu ycnocmassbarbe U3gjecHUX 02paHuYerbd y noziedy
Fe20802 0CMBAPUBALLA, KAKO 6U ce 3aumumu.iu dueHumem cydujcke gyHKyuje u
nogjeperse jagHocmu y He3a8UCHOCM U HenpucmpacHocm cyoujckoz djes108arsa.

Y npeom dujeny pada 6uhe ykazaHo Ha 3Hayaj ocmeapusarba npasd Ha c10600HO
yopysxcusaree Hocusaaya cydujcke ¢yHkyuje. Ynosopuhe ce Ha ynaoz2y Kojy
npogbecuonaiHe acoyujayuje cyduja epuie y ouysarby HezagucHocmu cydcmea
u yHanpehusary He20802 N010Xaja, Kao U sawmumu eaadasuHe npasa U
demokpamckoe ypeheroa. HakoH wmo 6yde yka3aHo Ha odzoeapajyhe odpedbe
MehyHapodHux dokymeHama u npakcy Eeponckoe cyda 3a sydcka npasa, aHaau3u
he 6umu nodepeHyma ozpaHuuerba cs10600e cydujckoe yopyrcu8arLa yceojeHa y
pasAuUMUMUM HayuoHAIHUM 3akoHodascmauma (nocebHa naxcra buhe noceehena
onpasdaHocmu 3abpaHe 4aaHcmea cyduja y hoAumu4kuM hapmujama, kao u
dusemama koje npoucmu4y u3 441aHCM8a cyduja y majHum opyumeumda, 00H.
dpyaum opeaHuszayujama kKoje djeayjy Ha cAUMHUM OcHo8ama). Y dpyzom dujesy
pada, aHa.usu he 6umu nodepeHym npasHu oksup cydujckoe yopyscusarsa y bocHu
u Xepye208uHu.

KsmyuHe peuu: csno6oda ydpyscuearsa, cyduje, npogecuoHaHa yopyoicersa,
noJaumuyke napmuje, majHa dpywmaa.
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FUTURE THINGS AS AN OBJECT OF REAL RIGHTS

Abstract: The paper aims to answer the question whether the concept of
“future things” is compatible with property relations by addressing the
issues such as: future things as an object of real rights, future things as
real securities, transfer of real rights on future things, and future things as
an object of enforcement proceedings. The analysis provided in this paper
shows the COVID-19 crisis has brought many repercussions, not only to the
public health systems in Europe but also to the European economy that
has sustained losses during the pandemic. In such dire conditions, certain
Macedonian financial institutions (such as banks) have offered financial
support to the government and have lobbied for some benefits in return.
Unfortunately, the benefits that banks have lobbied for threaten the stability
and consistency of the civil law system. The situation raises concern among
scholars who have urged for the preservation of the civil law institutes so
that the short-term legal solutions implemented in haste for the benefit
of some entities (banks) will not cause irreparable long-term damage to
the overall civil law system. The authors analyze the provisions of several
Macedonian legislative acts that implement the concept of future things in
some areas of property law, such as: the exercise of real rights on future
things, future things as real securities, transfer of right on future things, and
forced sale in enforcement proceedings. The main objective of the analysis
is to demonstrate that regulating “ future things” as an object of real rights
is not sustainable due to the nature of these rights.

Keywords: civil law, property law, future things.
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1. Introduction

The most common and widely accepted definition of real rights is that they re-
present the exercise of a direct power over the object of real rights (2)KuBkoBcka,
2005: 20-21; I'pynue, 1983:114-115; Atias, 1999: 34; Gavella, Gliha, Josipovi¢, Stip-
kovi¢,1992 :41). As we can conclude from the basic definition on real rights, the
power granted by those rights extends over the object and enables the holder
of the real right to use and to dispose with that object in a manner consistent
with the type of real right acquired. The holder of the real right is also entitled
to exercise the granted power directly, meaning independently and without
requiring assistance from a third party. The extent of the power granted by real
rights varies, depending on the type of real right. Ownership is a type of real
right that grants full power over the object of ownership: the power to possess,
to fully use, to dispose or even to destroy the object of ownership. All other types
of real rights (servitudes, pledge, real burdens, etc.) grant only partial power
over the object. For example, servitudes grant the power to its holder to use the
object owned by another in a certain way; pledge grants the power to the pledge
creditor to demand sale of the pledged object belonging to his/her pledge debtor;
real burdens (encumbrances) grant the power to the holder to demand certain
actions from the owner of the burdened object; etc. The direct power that the
owner, or the holder of another real right, exercises over the object of his/her
real right has also an erga omnes effect against all third parties. It means is that
all third parties must recognize and respect that power by remaining passive
and not interfering with the exercise of the real right.

Considering the nature of real rights and how the power they grant is exercised
over the object of real rights, we pose the question: What can be an object of real
rights? A short answer is that only things of material nature can be an object of
real rights. Why? In order for someone to exercise a right that by nature grants
power to use and to dispose with the object of that right independently and
without requiring the assistance of a third party, the object has to be tangible
(real). Itis no coincidence that such rights are called real. The existence of a real
object over which areal right can be exercised is the main thing that distinguis-
hes real rights from the rights arising from obligations. The owner, or the holder
of another real right, is not dependent on the actions of a third party in order to
be able to exercise his/her real right, unlike the creditor who depends on the
actions of the debtor in order to fulfill his/her rights arising from the obliga-
tion. Unlike the rights arising from obligations, real rights bring on a level of
certainty to its holders, ensuring that they will be able to exercise the real right
they have acquired. The certainty stems from the fact thatreal rights exist over
areal object; thus, the real right can be exercised as long as that object exists.
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Contemporary property law continues to base its regulation on real rights res-
pecting the notion of real rights as rights in rem. Regulating real rights as rights
over material things contributes to the stability of the property law system
where real rights continue to represent the solid and static bedrock which all
other civil law relations stand on. However, some concessions have been made
for the sake of economic development. For example, usufruct is granted over
rights that give dividends or other benefits; rights with monetary value can be
pledged; the right to build (or the right of long-term lease as it is called in the
Macedonian law) falls under the legal regime governing immovable things be-
cause itis considered as a fictitious real-estate upon which a building or another
structure can be erected, and we also have the concept of future things as an
object of real rights.

In this paper we will discuss the concept of future things as an object of real
rights and the extent to which it has been implemented in the Macedonian
property law system.

2. The meaning of the term future thing in the
Macedonian property law system

In the Macedonian property law, there is no comprehensive definition of the term

future thing. The basic Act on Ownership and other Real Rights (hereinafter: the
ORR Act)! does not recognize the concept of future things as an object of real
rights. According to this basic Act, there are four legal requirements that make
a thing eligible to be an object of real rights: 1) the thing must be part of the
material word (it must be real); 2) the thing should be suitable to be dominated
by men; 3) the thing should be individualized; and 4) the law should allow for
real rights to exist over it (Article 12 of the ORR Act). Considering these four
requirements imposed by the ORR Act, it is obvious that future things fail to
meet the firstlegal requirement - to be part of the material word. As suggested
by the term itself, future things are assets that are yet to be created some time
in the future. For this reason, the ORR Act does not recognize them as eligible
to be an object of real rights.

The term future thing, or more precisely future object, is explicitly mentioned
in the Macedonian Civil Obligations Act?. According to the Civil Obligations Act
(COA), the sales contract can be concluded for a future object (Art. 446(3) COA).
However, the Act does not go on to explain what future object is in the legal sen-
se, nor does it specify at what moment the right of ownership will be acquired.

1 3aKoH 3a CONCTBEHOCT U APYTH CTBAapHU NpaBa, Cs1. secHuk Ha PM, 6p. 18/01 (2001).
2 3akoH 3a 06sMranMoHuTe oHOoCcH, Ca. secHuk Ha PM, 6p. 18/01 (2001).
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The Contractual Pledge Act (CPA)? also contains provisions declaring that future
objects can be an object of the right of pledge (Art. 7 (1) CPA). This Act also does
not contain any provisions defining future objects or even providing guidance
to what they are, and under what rules and conditions they can be pledged. In
theory, pledging future objects or future things means pledging natural fruits
thatare yet to be born from the fruitful thing or buildings and other structures
under construction.

The Act on Obligations and Real Property Relations in Air Traffic* prescribes that
aircrafts under construction can be owned and mortgaged (Art. 144 and 157 of
the Act). Regarding the right of ownership over aircrafts under construction,
the Act states that it entails ownership over the parts already incorporated in
the aircraft under construction, as well as ownership over the parts that are
especially designed to be incorporated in the particular aircraft under construc-
tion even if they are still in factories or workshops that produced them. We can
conclude from these provisions that the Act views the right of ownership over
the aircraft under construction as ownership over its existing components. As
for mortgaging the aircraft under construction, the Act states that same rules
apply as if mortgaging an operational aircraft.

The Inland Navigation Act® contains provisions similar to the provisions of
the Act on Obligations and Real Property Relations in Air Traffic. The Inland
Navigation Act (INA) also states that boats under construction can be owned
and pledged (Art. 111 INA). Ownership of boats under construction actually
implies ownership over its exiting components incorporated or intended to be
incorporated in the particular boat under construction (Art. 114 INA). As for
pledging the boat under construction, the Act states that it is done under the
same provision as pledging an operational boat (Art. 30 INA).

The Construction Act® uses the term future structure when referring to structu-
res thatare planned to be constructed in accordance to the construction project
and the adjoining documentation (Art. 62-b CA).

The term future structure is also used in the Real Estate Cadastre Act.” The
REC Actregulates the pre-registration of the right of ownership over the future
structure in a pre-registration sheet in the Real-Estate Cadastre. The REC Act

3 3akoH 3a joroBopeH 3aJor, Ca. eecHuk Ha PM, 6p. 5/03 (2003).

4 3akoH 32 06JIMTallUOHUTE U CTBAPHONPABHUTE OJHOCH BO BO3JYIIHUOT coobpakaj, .
secHuk Ha PM, 6p. 85/08 (2008).

5 3akoH 3a BHaTpellHa ioBuA6a, Ca. gecHuk Ha PM, 6p. 55/07 (2007).
6 3akoH 3arpagemwe, Ca. secHuk Ha PM, 6p. 130/09 (2009).
7 3aKoH 3a KaTacTap Ha HeJJBUXKHOCTH, (4. secHuk Ha PM, 6p. 55/13 (2013).
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does not actually define what future structure is, but it is obvious from its pro-
visions that the term refers to buildings or other structures under construction.

The Enforcement Act® regulates the enforcement proceedings over future structu-
res. It prescribes that the real estate thatis described in a pre-registration sheet
(i.e., the buildings and other structures under construction) can be subject to
enforcement proceedings. According to the Enforcement Act, the enforcement
proceedings should be conducted as if real estate is being sold (Art. 205-a EA).

3. Acquiring real rights on future things in the
Macedonian property law system

When discussing the issue of acquiring real rights on future things, we have to
underline that the lack of a comprehensive definition on what future things are
in a legal sense, as well as the lack of detailed provisions on their legal regime,
have given a free reign to all kinds of legal practices by notary publics, lawyers,
public enforcers and investors, which mostly resulted in disputes for violation
of real property right. In other words, when there is no regulation on what one
should do, participants do whatever they want.

From the theoretical point of view, the fact that future things do not actually
exist (i.e., they are not yet tangible/corporeal), makes the concept of acquiring
real rights over future things rather problematic. Can we actually say that we
have a right of ownership, or any other real right, over a thing that does not
actually exist, and it is uncertain if it will come to exist one day? The simple
answer to this question is negative: we cannot actually have ownership, or other
real rights, over things that are not yet real (tangible) simply because we have
no way of exercising real rights over things that are not real. That being said,
we may look into the laws that embrace, to a certain degree, the concept of real
rights over future things.

3.1. Right of ownership on future things

Prima facie, the Macedonian legal system seems to include legislative acts that
support the concept of ownership over future things, such as the Civil Obligations
Act, the Act on Obligations and Real Property Relations in Air Traffic, the Inland
Navigation Act, the Construction Act, and the Real Estate Cadastre Act. However,
acloser look into the provisions of these acts reveals a different picture. In some
of these acts, the provisions are inconclusive on whether the right of ownership
is actually acquired over the future thing, or itis in the process of being acquired
as the future thing is being created. In our opinion, the latter is more likely. There

8 3akoH 3a usBpiyBame, (4. gecHuk Ha PM, 6p. 72/16 (2016).
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are also laws that consider the right of ownership on future things as ownership
on its existing components that will eventually be incorporated in it, which will
ultimately lead to its creation as a real thing. In our opinion, this is not the same
as having ownership over future things.

Looking into the Civil Obligations Act, we can note that it recognizes the possi-
bility for a sales contract to be concluded by transferring the right of ownership
over future object. Yet, the Civil Obligations Act (COA) does not address two key
issues: 1) How will the seller enable the buyer to take possession over the future
object which is the key element in completing the sale; and 2) How will the seller
and the buyer meet the legal objective of the sales contract - the transfer of the
right of ownership? As the COA provides no answers to these questions, we
turn to legal logic in order to address these issues. The transfer of possession
over a future object, as a key element in completing the sale, is not possible. The
buyer is not able to take possession over the thing he/she is buying because the
thing is not tangible yet. This means that the sales contract will not be actually
completed until the future object becomes a real (tangible) thing. Once the future
object becomes a real thing, the buyer can take possession over what he/she
bought from the seller and, at that point, the sale will be completed. Reflecting
on the issue of meeting the legal objective which is the transfer of the right of
ownership over the future object, we conclude that the transfer of the right of
ownership will also occur after the future object becomes a real thing. This is
because, at the time of conclusion of the sales contract, the seller does not yet
own the future object (thing) that he/she is selling. The seller will actually acquire
ownership over the future object (thing) once it becomes real (tangible). From
that moment on, the seller will be able to transfer the right of ownership onto the
buyer, which will lead to fulfillment of the legal objective of the sales contract. In
conclusion, sales contracts on future objects are in essence contracts concluded
under a postponing condition. The condition that needs to be fulfilled is for the
future object to become a real thing so that the sales contract can also be fulfilled.

Acquiring ownership over future things, such as aircrafts under construction
and boats under construction, is recognized by respective laws regulating the
legal regime governing such assets (the Act on Obligations and Real Property
Relations in Air Traffic for aircrafts, and the Inland Navigation Act for boats).
Even though these laws recognize that a person can have ownership over an
aircraft or a boat under construction, the reality is that these laws actually
recognize the right of ownership over the components that are incorporated
or will be incorporated into the aircraft or boat under construction. We can all
agree that having the right of ownership over the components of the aircraft or
boat under construction is not the same thing as owning an aircraft or a boat.
The difference is not of minor relevance since the nature and the quality of the
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thing one owns determines the possibilities in exercising one’s ownership right.
This goes to show just how unsustainable the concept of owning future things
actually is.

There is also a misconception promoted by the legal practice that the Construc-
tion Act and the Real Estate Cadastre Act recognize the right of ownership on
buildings and other structures under construction as a type of future things.
This is not actually true. The Construction Act considers buildings or other
structures under construction as future things. However, it does not treat such
things as someone’s ownership. Quite the opposite, the Act actually states that
the building or other structure under construction becomes eligible to be an
object of ownership only after construction is completed in accordance to the
building permit and the rules and regulation governing the construction process
(Art. 95 CA). Once the respective authorities determine that the construction
has been performed and completed legally, then and only then, the building or
other structure can be registered in the Real Estate Cadastre as ownership of
the investor that built it (Art. 96 CA). The Real Estate Cadastre Act is comple-
tely in-lined with the Construction Act. It allows for registration of the right of
ownership over the building or other structure in a property sheet only after
the construction process is completed legally and the documentation in support
of that has been issued by the competent authorities. In legal practice, there is a
certain level of confusion caused by the pre-registration sheet issued by the Real
Estate Cadastre Agency. The pre-registration sheetis a document that contains
information about the building or other structure under construction, such as:
information about the investor, the building project, the building permit, etc.
The pre-registration sheet also includes the pre-registered ownership rights
of people that concluded pre-sales contracts with the investor for the building
or some other structure under construction. However, it needs to be noted that
the pre-registration sheet does not have the same legal value as the property
sheet. The property sheet is a conclusive proof that the right of ownership on
real-estate has been acquired, while the pre-registration sheet only provides
publicity and priority for the people who have pre-registered ownership rights.
According to the Real Estate Cadastre Act, people with pre-registered ownership
rights have priority, before all others, to register their right of ownership in a
property sheet once the building or some other structure has been completely
constructed (Art. 172(5) REC Act). Having priority in acquiring the ownership
right is not the same as actually having acquired the ownership right. The pre-
registration sheet holds no guarantee that the people who pre-registered their
ownership rights will acquire those rights eventually. Whether the pre-registe-
red ownership rights will actually be acquired depends on the future thing (the
building or other structure under construction) becoming a real thing (fully and
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legally constructed building or some other structure). In addition, we wish to
underline that the Real Estate Cadastre Act does not even consider future things
as real estate (future or otherwise). According to the Real Estate Cadastre Act,
only land and fully constructed buildings, infrastructure and other structures
of permanent nature are considered as real estate (Art. 3(1) REC Act).

The analysis of relevant provisions of the Civil Obligations Act, the Act on Obli-
gations and Real Property Relations in Air Traffic, the Inland Navigation Act,
the Construction Act, and the Real Estate Cadastre Act reflects the ambiguous
position of the Macedonian legislator on the issue of the legal regime of future
things as an object of the ownership right. It is clear that the legislator cannot
circumvent the obvious problem concerning future things, which entails the fact
that they are notreal and are therefore unsuitable to be an object of ownership,
or another real right for that matter. So, why is there an inclination to treat them
as such? The reason lies in the economic interests of investors and creditors
in the real estate market. All the provisions that are put in place are intended
to provide investors and creditors with the opportunity to develop the real
estate market by trading not only with the existing real estate but also with
buildings and other structures under construction that will eventually become
real estate. The Real Estate Cadastre Act has also put in place the mechanism
(the pre-registrations sheet) aimed at protecting the buyer of future things from
being defrauded by investors. The pre-registration sheet made the trade with
buildings and other structures under construction public. By envisaging the
pre-registration sheet, the Real Estate Cadastre Act putan end to the fraudulent
sales practices of investors that involved multiple sale of the same apartment
or office space onto several different persons, causing disputes over the right of
ownership. However, no regulation can be put in place to protect buyers from
the uncertainty thataccompanies all those that aspire to acquire ownership over
buildings and other structures under construction. In the trade with buildings
and other structures under construction, it is uncertain whether they will ever
be finished and turned into real estate. There have been more than a few cases
where the investors halted construction for lack of funds and then proceeded to
go into bankruptcy, leaving the building or other structure under construction
unfinished and leaving the buyers without the pre-paid apartments and offices.
Another set of problems for buyers of buildings or other structures under con-
struction were brought on by investors who conducted construction contrary
to the issued building permit. According to the Construction Act, if construction
is conducted contrary to the issued building permit, the permit is annulled and
the building or other structure is deemed to be illegal, which prevents buyers
from ever acquiring ownership over the pre-paid apartments and offices. These
are the problems that neither the laws nor the courts could resolve to everyone’s
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satisfaction. We simply must accept that any buyer participating in the trade with
buildings and other structures under construction assumes the risk linked with
this type of trade which boils down to never acquiring the right of ownership.

3.2. Right of pledge on future things

The Contractual Pledge Act recognizes the possibility for a future object (thing)
to be pledged (Art. 7(1) CPA). Pledging future things is also possible according to
the Act on Obligations and Real Property Relations in Air Traffic, which states
thataircrafts under construction can be mortgaged (Art. 157). The same is pres-
cribed in the Inland Navigation Act, which states that boats under construction
may be pledged (Art. 111 INA).

The Contractual Pledge Act does not specify what type of future things may be
pledged, nor does it specify the legal requirement for pledging future things. On
the other hand, the Act on Obligations and Real Property Relations in Air Traffic
specifies that aircrafts under construction are to be considered as immovables
and, thus, they are to be mortgaged under the same conditions as operational
aircrafts. Under the Inland Navigation Act, boats under construction are con-
sidered to be movable things. Pledging boats under construction is done under
the same conditions as pledging operational boats.

Since the Act on Obligations and Real Property Relations in Air Traffic and the
Inland Navigation Act are special law regulating the legal regime governing
aircrafts and boats, the Contractual Pledge Act remains applicable to all other
future things that are being pledged. Considering that the Contractual Pledge
Act does not specify the type of future things that can be pledged, it is left to
open interpretation. It also remains unclear whether the Contractual Pledge
Act intends for future things to be pawned, mortgaged, or both. In order to
answer how future things can be pledged under the Contractual Pledge Act, we
should first know what legal regime future things generally fall under. As we
have shown, there is no law actually defining what the term future thing entails.
From the various provision we have analyzed, we can conclude that buildings
and other structures, aircrafts and boats under construction are considered
as future things. Pledging of aircrafts and boats is regulated by special law, so
that the Contractual Pledge Act has only subsidiary application. However, the
Contractual Pledge Act is applicable in pledging buildings and other structures
under construction. But, how should they be pledged? Should they be pawned
or mortgaged? Based on what we know about the legal regime of buildings and
other structures under construction, we can conclude that they are considered
as future things, but not real estate under the Real Estate Cadastre Act and Con-
struction Act. If they do not fall under the legal regime of real estate, then they
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must fall under the legal regime of movable things, which consequently means
that they can be pawned, but not mortgaged. In legal practice, this does not
make much sense because buildings and other structures under construction
could eventually be turned into real estate. For this reason, in legal practice,
buildings and other structures under construction are being mortgaged, while
the fact that they are not considered as real estate per se is being ignored. But
thatis not the only fact that the legal practice ignores when mortgaging buildin-
gs and other structures under construction. It also ignores the two basic legal
requirements for the right of pledge to be valid under the Contractual Pledge
Act: 1) the pledged object must be owned by the pledge debtor; and 2) it must
be tradable (Art. 10 CPA). Buildings or other structures under construction are
not yet owned by anyone, nor are they freely tradable. The other issue that is
beingignored is more of a theoretical nature: we wonder how future things that
are not yet real could serve as real securities for securing claims.

In spite of all legal obstacles, the lawyers draft mortgage contracts for buildings
or other structures under construction, notary public notarize such contracts,
and the Real Estate Cadastre Agency registers those mortgages in the Real Estate
Cadastre pre-registration sheets. All this is done in line with the understanding
that all mortgages on buildings and other structures under construction could
not be enforced until construction is completed. This was made clear by the
courts which ruled in several cases on delaying the enforcement of mortgages
on buildings under construction until construction is completed.

4. Forced sale of future things in enforcement proceedings

For a period of time, there was a consensus that real rights like the right of
ownership and the right of pledge on future things are to be considered as actually
acquired once the future thing becomes a real thing. Consequently, the exercise
of these real rights was possible only after the future thing had become a real
thing. However, this consensus was not in line with the interest of the banking
sector. Banks, as major creditors on the real estate market, began lobbying for
legislative changes that would enable them to enforce mortgages on buildings
and other structures under construction without delay, i.e., without having to
wait for the construction process to be completed. The intense lobbying resulted
in passing an amendment to the Enforcement Act (EA) in 2018, when Article
205-a was introduced. According to Article 205a of the EA, buildings and other
structures under construction described in the pre-registration sheet can be
subjected to forced sale in enforcement proceedings under the rules for forced
sale of real estate. If the entire building or structure under construction is being
sold, the sale also includes the investor’s right to build. If a portion of the buil-
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ding or structure is being sold, the sale does not include the right to build. This
is the general intent of Article 205-a of the EA; but, as the Article was drafted
so incomprehensibly, public enforcers have refused to apply it in enforcement
proceedings. They usually refuse to conduct an enforcement proceeding under
Article 205-a of the EA claiming that it is practically inapplicable. They also state
that Article 205-a is contrary to a basic requirement of the Enforcement Act,
according to which enforcement proceedings can be conducted over property
belonging to the debtor, and the buildings or structures under construction are
not the debtor’s property yet. We completely agree with those arguments. The
ones that did not agree were the representatives of the banking sector; they
stand firm on the position that Article 205-a of the EA must be enforced in fa-
vor of banks as creditors. Their position is absurd, primarily because, if Article
205-a is to be enforced, it should be enforced in favor or all creditor and not
just banks. Any other interpretation or application of these provisions would
be unconstitutional because it will cause inequality of rights.

Upon analyzing the provisions of Article 205-a of the Enforcement Act (EA), we
notice problems in its application. One of the problems in Article 205-a is the
treatment of buildings or other structures under construction as real estate
when there are no legal provisions in substantive laws to support such treatment.
This directly affects how the building or other structure will be appraised in
the enforcement proceedings when it is sold as a whole. In Article 205-a EA, it
is stated that the value of the building or structure under construction will be
appraised as real estate taking into account the phase of construction it is found
in. In practice, authorized appraisers calculate the value of what they find on the
construction ground. We do not consider such appraisals to be accurate if costs
for finishing the building or other structure are not calculated, and if it is not
taken into account that in some cases the construction may be funded (to some
degree) by the buyers that pre-paid for the apartments and offices in the building
under construction. If the entire building or other structure is being sold, the
investor’s right to build is sold along as well, but appraisers are not directed to
appraise the value of the right to build. What is more peculiar is that the right to
build is treated as part of the real estate, which is completely inaccurate since
the right to build in Macedonian law is not a real right, nor does it fall under the
regime of real estate. In our opinion, the approach of Article 205-a of the EA with
respect to the enforcement on buildings or other structures under construction
is flawed. What can actually be enforced is the right to build, since the building or
other structure under construction is not yet eligible for trade. The reason why
the legislator avoids taking this approach is because the right to build cannot
be treated as real estate, and can only be transferred as an obligation onto the
interested party. Transferring an obligation in enforcement proceedings is very
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difficult since it requires consent of all concerned parties, some of whom are
not even directly linked to the enforcement proceedings. The authority given
to enforcers under the Enforcement Act does not allow for their interference in
inter partes relations. By law, enforcers are only authorized to transfer claims,
but not an entire obligation. So, if the right to build is to be enforced, the autho-
rity afforded to enforces need to be amplified as well. Instead of doing things
the right way, the legislator has opted, under the pressure of the banks’ lobby
group, to open the doors to free trade with future things as if they were real.

A different problem arises when part of the building or structure under con-
struction is to be sold in enforcement proceedings under Article 205-a of the
EA. This type of enforcement is conducted against the indebted buyer who has
entered a pre-sales contract with the investor for an apartment or office in the
building under construction. Article 205-a does not provide guidance to how
the apartment or office should be appraised in the enforcement proceedings,
which could lead to unfair treatment of the indebted buyer. The EA calls it sale,
but what actually happens is that the person who wins the public bidding steps
in place of the indebted buyer in the pre-sales contract with the investor. All this
is enforced without informing the investor or asking for the consent of the inve-
stor as the other party in the pre-sales contract. Both types of “sale” regulated
by Article 205-a are conducted contrary to the substantive laws and without
just consideration of the rights of all parties concerned. Article 205-a of the EA
does not provide the basis for fair treatment of the debtor in the enforcement
proceedings, and it completely ignores the rights of other concerned parties
that are not directly involved in the enforcement proceedings. The so called
“sale” pushes enforcers to interfere in inter partes relations, which exceeds the
boundaries of the authority they are afforded under the Enforcement Act.

Taking all things into consideration, we find that application of Article 205-a of
the EA in enforcement proceedings will violate the rights of debtors because they
will not get a fair appraisement of the value of the rights, they will be deprived
ofin the enforcement proceedings. As Article 205-a does not consider the rights
of other concerned parties outside the enforcement proceedings, itis very likely
that their rights will be violated as well.

The provisions in Article 205-a of the EA will also have a wider effect on the
Macedonian property law system because they call for free trade with future
things as if they were real. If this trend takes on in other legislative acts, it will
gradually erode the nature of real rights. Future things would be freely traded
and real right on future things would be transferred from one person onto
another without any certainty that those rights will ever be actually exercised.

156



P.2KuBkoBcka, T. [Ipxkecka | cTp. 145-160

Ultimately, this will blur the difference between real rights and rights arising
from obligations.

Both legal practitioners and legal scholars have voiced their opinion against
the enforcement of Article 205-a of the Enforcement Proceedings Act. However,
these opinions have fallen on deaf ears. So far, the pressures of the banks’ lobby
group have prevailed before the authorities, supported by argument that the
banking system will crush if Article 205-a is not enforced, or the argument that
banks financially supported the Government during the COVID crisis and that
the compensation is now due. In our opinion, neither of the arguments presented
by the banks’ lobby group is valid to support implementing a legal regime on
future things that could potentially disrupt the entire property law system. By
pursuing this path and enforcing Article 205-a of the EA, the legislator is “taking
a jump from a high cliff into shallow waters”, which will not end well. Instead of
giving in to the pressure coming from lobby groups, the legislator should focus
on amending Article 205-a of the EA and offering a more viable solution that
will not be contrary to the material/substantive laws and will not disrupt the
property law relations already put in place.

5. Conclusion

The existing legal provisions in the Macedonian legal system envisage that future
things are an object of real rights. In our opinion, future things (objects) cannot
be treated as such. They are neither movable nor immovable things; in fact, they
are not even things in the strictlegal sense of the word. There are no real rights
that can exist on future things as anything more than a mere aspiration. The
concept of future things is a legal construct created to enable economic activity
primarily in the real estate market. The construct has its benefits but it should
be made clear, both in applicable legislation and in practice, that no one can
actually acquire real rights on future things. What can be obtained is a priority
in acquiring real rights if and when the future thing becomes real. Economic
activity in the real estate market should not include free trade of future things
as if they were real estate. Instead, it should reflect the true nature of these
relations which does not go beyond being an obligation.
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BY/IYRA CTBAP KAO IIPE/JMET CTBAPHHUX TIPABA

Pe3ume

Osaj pad daje 002060p Ha numatrse da au mpeba npuxeamumu KoHyenm da 6ydyha
cmeap Modice bumu cmeap y CmeapHonpagHoM CMUCAY peyu, mj. 0a au Modxce
6umu ob6jekm cmeapHux npaea, 0a /U Moxce 6umu npedmem peasiHoz o6e3behersa,
da au ce Modxce € HOM pacnosazamu (nycmumu je y npomem), U Ha Kpajy o0a au
6ydyha cmeap modce 6umu npedmem u3gpuiersay u3gpuwHoOM NOCMynky. AHaau3a
nokasyje da je kpusa npoy3pokos8aHa KOpOHA-8UPYCOM UMA1d WmemHe hocieduye
no 30pascmeete cucmeme e8poONCKUX 3eMa/bd KOju Cy ce HAW/U y KOAancy, Kao u
no e8poncKy eKkoHOMUJy Koja je npempneaa 2y6umke mokom naHdemuje.y mum
ycaosuma, odpehene uncmumyyuje y PC MakedoHuju, kao wmo cy 6aHke, ¢ jeOHe
cmpaHe npysxcajy puHaHcujcky nomoh dpyicasHum uHcmumyyujamda, a ¢ opyee
cmpaxe mpadce no2odHocmu Koje, Ha Jcasocm, dosode do ypywasarsa npagHe
npupode epahaHckonpasHux uHcmumyma. Osakea 0go/u4HOCM 3a6purbasa
meopemuuape 2pahaHckonpasHe HAyKe KOju y 08UM 8AHPEOHUM OKOJAHOCMUMA
aneJiyje Ha ovysaree cmabuaHocmu 2pahaHCKonpagHux uHcmumymada, Kako He 6u
dow10 do jow 8ehux npobaemay 00pHcarby CMeapHONPABHUX CUCMEMA U HUX0802
ypywasarsa padu 3a0080.,/bera nojeduHa4HuUx hompeoa.

Aymopke ogoz pada aHaausupajy odpebere epahaHckonpasHe odpedbe y mMakedoH-
CKOM npasy Koje ce odHoce Ha 6ydyhe cmeapu y ceum cghepama cmeapHo-npasHo2
cucmema (8pwerbe cmeapHux npasa Ha 6ydyhoj cmeapu, peasiHo ob6e3beherve
Ha 6ydyhoj cmeapu, npomem 6ydyhe cmeapu, u npuHydHo udspuerse Ha 6ydyhoj
cmeapu). H38puieHa Kpumu4ka aHaau3a umMa 3a yusb 0a hokasce da ce KoHyenm
HopmamusHoz ypeheroa 6ydyhe cmeapu He yk.aana y HeHy hpasHy npupody Kao
o6jekama cmeapHuXx npasa.

KyuHe peuu: 2pahaHcko npaso, cmeapHo npaso, 6ydyha cmeap.
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1. Introduction

The legal order of the Republic of Serbia comprises systemic and special laws.
Systemic laws are basic (generic, organic) laws which regulate an area of the
legal order in a teleologically comprehensive (integral) manner, while special
laws cannot do the same. In the Serbian legal order, the Public Information and
Media Act! is a systemic (basic) media law which regulates the area of public
information in a teleologically comprehensive manner. In addition to this basic
legislative act, the Serbian legal order encompasses several special legislative
acts regulating the legal regime of specific types of media, such as the Electro-
nic Media Act? and the Public Media Services Act,® They are special media laws,
while the Public Information and Media Act is a general media law.

The Public Information and Media Act (the PIM Act) is a systemic (basic) law in
the field of public information which regulates: (1) the positive law concept of the
media; (2) the basic legal principles of public information; ands (3) the general
legal regime (basic legal institutes) of public information as an area of the legal
order. Special media laws must comply with the basic media law in terms of the
fundamental legal principles and basic public information institutes, which is
in compliance with the constitutional principle of the unitary legal order.* Legal
principles, as teleological legal positions, express the basic legal ideas and guide
legal awareness in the field of public information, defining the legal ground of
legal norms as regulatory legal positions and the legal grounds for the activities
of the media as subjects of the legal order. The legal norms contained in media

1 The Public Information and Media Act, Official Gazette of the RS, no. 83/2014, 58/2015
and 12/2016

2 The Electronic Media Act, Official Gazette of RS, no.83/2014 and 6/2016.
3 The Public Media Services Act,Official Gazette of RS, no.83/2014,103/2015 and 108/2016.

4 From the positive law perspective, the doctrine on differentiation between systemic
(generic, basic) and subject-specific laws derives from the Constitutional Court of the
Republic of Serbia (hereinafter: the Constitutional Court) which specified its legal position
on the unitary legal order as a constitutional principle in its Decision 1U-z-231/2009 dated
22 July 2010 (Official Gazette of RS, no. 89/10) as follows: “Starting from the provisions of
Article 4 (para. 1) of the Constitution which defines the principle of unitary legal order as
one of the basic principles that the constitutional law system of the Republic of Serbia rests
upon, the Constitutional Court points out that, even though the existing legal system does
not differentiate between the so-called organic, general or basic laws that have stronger
legal power that other “ordinary” subject-specific laws, which ultimately implies that the
Constitutional Courtis notauthorized (under the provision of Article 167 of the Constitution)
to assess the mutual compatibility of laws, the constitutional principle of the unitary legal
order dictates that the basic principles and legal institutes envisaged in legislative acts
which systemically regulate an area of social relations should be observed in subject-specific
legislative acts as well, except if the systemic law explicitly prescribes the possibility of
regulating such issues in a different manner.” (Prica, 2018a: 103-126).
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laws regulate the course, scope and reach of the legal regulation and activities
of specific types of media, as well as the authorizations and legal obligations of
the media as subjects of the legal order (Prica, 2018b: 135-180).

The PIM Act is the basic media law which guarantees the freedom of information
and the existence of the public sphere as preconditions for a democratic society
in the order of a legal state (Rechtsstaat, state of law). It protects media pluralism,
the public nature of information on the media, the freedom of public criticism of
public servants and political appointees, and prescribes the journalists’ duty of
care for the purpose of establishing unconditional validity of objective, impartial
and truthful public information. Moreover, in terms of public information activi-
ties, this basic media law takes into account the interests and needs of specific
vulnerable subjects in the territorial community, such as minors, people with
disabilities and national minorities. The basic principles of public information
should be supplemented by special legal guarantees within the scope of public in-
formation system, which are envisaged in the PIM Act, such as: the presumption
ofinnocence, ban on hate speech, ban on public display of pornography, respect
for personal dignity, privacy and private domain in general. Furthermore, the
PIM Act defines the primary objectives in the field of public information which,
along with the aforesaid principles of public information, represent the basic
content of public interest, the starting point and foundation for building the
edifice of public information.

As a systemic law, the Public Information and Media Act defines the concept of
the media by enumerating the features that are included in or excluded from the
positive law concept of the media. In the positive law sense, one of the essential
features of the media is a set of media content conceptualized by the editorial
staff, as a result of which the internal organizational structure of the media
implies relations between media publishers/broadcasters, editors-in-chief, and
journalists. Nevertheless, one should bear in mind that internal organizational
structure is not identical for all media. Unlike the printed media and a vast
majority of electronic media (where the internal organizational structure im-
plies relations between media publishers, editors-in-chief and journalists), the
republic and provincial media services (as electronic media) have their own
managing bodies (the board of directors, the general manager, and the pro-
gram council), which entails their special status. Additionally, the legal regime
of supervision is not identical for all media. For instance, the Regulatory Aut-
hority for Electronic Media (RAEM) supervises the work of electronic media.
However, in case of public media services, the RAEM supervision activities have
been reduced to a minimum, and they have been completely excluded in case
of printed media. From the perspective of the positive law, it means that the
media are differentiated on the basis of the legal regime of their organizational
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structure, activities and supervision, which ultimately define the type of media.
Thus, the Public Information and Media Act is not only the basic but also the only
legislative act applicable to printed media, which regulates all aspects of their
operation. On the other hand, the legal regime pertaining to electronic media
has been regulated by the Electronic Media Act, while the legal regime governing
public media services (as electronic media) has been regulated by the Public
Media Services Act. It has generated the need to establish several legal regimes
governing the media and insist on the mutual legal correlation between the
enacted media laws (the systemic and special legislative acts). In that context,
it would be of crucial importance to determine the criteria for establishing the
media legislation system by defining the relations between the systemic (basic)
media law and special media laws.

In addition to defining the concept of the media and legal principles, the Public
Information and Media Act regulates the general legal regime which applies to all
media, including as follows: (1) the relationship between publishers, editors-in-
chief, and journalists; (2) media register; (3) basic information about the media
(imprint, short imprint, etc.); (4) distribution and storage of media content; (5)
information retraction and information correction; (6) liability for damage, and
(7) co-financing the projects in the field of public information.

All provisions of the Public Information and Media Act are directly applied to all
media, while special laws may prescribe specific legal regimes for a particular
type of media, provided that the specific legal regimes are in compliance with the
provisions of the PIM Act. In the Republic of Serbia, the two special media legal
regimes have been established for electronic media and public media services
as a type of electronic media. The purpose of these special media legal regimes
is to strengthen and expand the implementation of the general legal regime of
public information. Consequently, it would be ideal to establish circular connec-
tion between the special legal regimes and the general legal regime by ensuring
full compliance of all media laws in the media legislation system.

The Electronic Media Act regulates the establishment of electronic media, their
status, scope of activities and supervision. The primary feature of the legal re-
gime governing electronic media are extensive authorizations of the Regulatory
Authority for Electronic Media (RAEM), which performs regulatory, supervisory
and quasi-judicial tasks. The special legal regime envisaged in the Electronic
Media Act should fully comply, in all aspects, with the general legal regime
envisaged in the Public Information and Media Act. Depending on the scope of
broadcasted media content, the electronic media can be classified into: a) media
with national (state-wide) coverage, and b) regional (local, non-central) media.
Television stations that broadcast TV programs on the entire territory of the
country have a special legal status.
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In alegal state, the greatest impact is attributed to electronic media, especially
television stations with state-wide (national) coverage and the so-called public
media services, as media which should accomplish special goals in the field of
public information. In the Serbian legal system, the status and activities of pu-
blic media services are regulated by the Public Media Services Act, which has
the status of a special legislative act in relation to the Public Information and
Media Act as the general legislative act. Moreover, considering that public media
services are a type of electronic media, the Electronic Media Act is regarded as
a hierarchically higher (general) legislative act in relation to the Public Media
Services Act.

Television stations with state-wide (national) coverage primarily aim to accom-
plish general interests; they are bounded by the special content of the public
interest and, thus, they have a significantly wider scope of duties than other
televisions. Unfortunately, the current circumstances in the field of public in-
formation in the Republic of Serbia prove otherwise.

2. Legal Regime of Electronic Media

The media are subjects of territorial community which have a duty to inform
the public in an objective, impartial and truthful manner. Given that public
information is regarded as a common good, all media (both commercial and
non-commercial ones) primarily serve general and public interests. All media
are subject to public interest, but the content of public interest differs in some
media. Therefore, the term “public media service” is quite meaningless, having
in mind that all media are public services which are subject to the public law
regime and public interest. No media can be excluded from the scope of public
interest; only the content of public interest as a regulatory determinant can be
different, depending on the type of media. Moreover, all media are public ser-
vices because they perform activities which are crucial for the public interest.
With this in mind, instead of using the phrase “public media service” which is
obviously a result of uncritical borrowing of foreign terms, it would be more
appropriate to use the terms “republic broadcasting service” and “provincial
broadcasting service” (Prica, 2021a: 388-393).

In the organic sense, electronic media are providers of audio and audio-visual
content. The entities that have the properties of providers of electronic media
content (in the organic sense) are: 1) public service broadcasting institutions
which actin compliance with the Public Media Services Act; 2) commercial pro-
viders of electronic media content; and 3) providers of electronic media content
in the civil sector. In terms of their function, program content broadcasted via
electronic media may be characterized as follows: (1) general media content
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encompassing informational, educational, scientific, sports, entertainment (etc.)
program content; (2) specialized media services which include program content
of the same type (sports, cultural, music, educational, children, entertainment,
etc.); and (3) commercial content, completely aimed at selling products via TV
or self-promotion.

The legal regime governing electronic media is different from the legal regime
governing printed media. It primarily refers to the fact that the status and acti-
vities of electronic media are regulated and supervised by the Regulatory Aut-
hority for Electronic Media (REAM), as an independent subject in institutional
order of the Republic of Serbia. This body is also authorized to make decisions
on issuing licenses and permissions for establishing electronic media, except
for the electronic media which may be established without obtaining a license
or permission. Here, we may observe the difference between the legal regime
governing the registration of printed media and the legal regime governing the
establishment of electronic media, which confirms the distinctiveness of the
legal regime pertaining to electronic media.

The Regulatory Authority for Electronic Media (RAEM) is an independent or-
ganization. As such, it is not supervised by the Government or any state admi-
nistration authority but the activities of such independent bodies may be con-
trolled by the National Assembly and the courts. On the other hand, autonomous
institutions and bodies are subject to the Government supervision. This shows
the difference between independence and autonomy as two distinctive featu-
res of the legal status of the institutions and bodies in the legal order. Having
in mind that these concepts are mutually exclusive and that a body cannot be
both independent and autonomous at the same time, it is rather baffling that the
Electronic Media Act defines the Regulatory Authority for Electronic Media as
“anindependent and autonomous organization”. Therefore, the legal definition is
contradictory (like oxymorons “cold fire” or “wooden iron”). This RAEM autho-
rities are so extensive that we can freely say that that the Regulatory Authority
for Electronic Media performs regulatory, supervisory and quasi-judicial tasks,
which is a legal curiosity. This Regulatory Authority (RAEM) performs conti-
nuous supervision over the electronic media by controlling the operations of
electronic media content providers in terms of consistent application and deve-
lopment of the principles governing the relations in the field of electronic media,
as well as in terms of meeting the requirements for providing media content,
fulfilling the obligations of media content providers envisaged in the Electronic
Media Act and by-laws, and taking the prescribed measures without delay. In
particular, the Regulatory Authority (RAEM) is obliged to ensure that media
content providers comply with the obligations referring to program contents
envisaged in the Electronic Media Act and conditions under which the license
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for their operation has been issued, especially in terms of type and nature of
the program. Moreover, the Regulatory Authority for Electronic Media has the
authority to initiate action and exercise meritory control.

In alegal state, different legal goods and legal interests are dynamic expressions
oflegal goods (Prica, 2019: 597-639). In alegal order, individual goods (freedom,
private property, human dignity, etc.) which belong to humans/citizens as su-
bjects of the legal order are the properties of legal goods. Moreover, the common
goods (of the state as a territorial community) are also the properties of legal
goods. Legal interests are dynamical expressions of legal goods in the legal order.
For example, public health is a common good clause, and preventing the spread
of the COVID-19 pandemic is an example of a common interest as a expression of
a dynamic interest of common goods. On the other hand, an individual’s health
is an example of an individual legal good, while the individual’s need to protect
personal health information and prevent the disclosure of such data to third
parties is an example of a private interest as a dynamic expression of an indivi-
dual legal good in the legal order of a state of law. Therefore, the order of a legal
state encompasses common interests as dynamic expressions of common goods
and private interests as dynamic expressions of legal goods of an individual as
the subject of the legal order. Common and private interests are substantial
categories in the order of a legal state.

Unlike common and private interest as substantial categories, publicinterest is
arelational category. Public interestis a regulatory determinant in the order of
a legal state, resulting from the need to legally regulate the relations between
different legal goods and interests. In the order of a legal state, public interest
encompasses both common and private interests. It is important to emphasize
that a public interest is not equivalent to a common interest; thus, a public inte-
rest cannot be equaled with a common interest. In the above example referring
to public health and individual’s health condition, public interest in obtaining
public information would imply establishing a balance between the right of all
to be informed about COVID-19 and the right of an individual to prevent the
disclosure of his/her personal health information to third parties.

Freedom of the media also has the character of a legal good in the order of legal
state. Itis anchored between general and private interests, common goods and
individual legal goods, the interventionism of state authorities and the autonomy
of civil society, and the institutional order of public authority and the instituti-
onal order of the territorial community. Media law is defined as a system which
comprises teleological, systemic and regulatory legal positions. Public infor-
mation is based on the public interest as a regulatory, ethical and democratic
determinant; hence, it means that media activities are based on written law as
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aregulatory determinant, the public as a democratic determinant, and virtues
as an ethical determinant of public interest.®

The presence of various legal regimes governing specific media is the result of
the fact that there are different goals which have to be achieved within the public
information system as an area of the legal order. Consequently, legal regimes
which have been regulated by special media laws reflect the specificity of the
content of public interest in specific types of the media. The basic content of the
public interest within public information has been determined in the systemic
(basic) media law, on the basis of which the legislator may develop special legal
regimes of public information regulating the activities of specific media. In this
context, one of the most prominent examples refers to public broadcasting servi-
ces and televisions with national (state-wide) coverage as electronic media with
particular duties within the public information system. The core public interest
in the area of public information is stipulated in Articles 15 and 16 of the Public
Information and Media Act, which was the starting point for determining the
content of public interest which would be applied to televisions with national
coverage and public broadcasting services in line with the special legislation.

Televisions with state-wide (national) coverage are subject to the legal regi-
me regulated by the Electronic Media Act on and the Rulebook on Minimum
Requirements for providing media services and Decision-making Criteria in
the process for issuing a license for providing media services based on public
competition (2016).° In terms of program requirements, the Rulebook establis-
hes the minimum requirements that should be met by a television aspiring to
obtain the status of the media with national coverage. These requirements entail
the obligation to broadcast the following contents: 1) information program; 2)
scientific-educational program; 3) cultural-artistic program; 4) documentary
program; 5) children and teenage programs (Article 11 of the Rulebook). Tele-
visions with national coverage are bounded by the special content of the public
interest; thus, they have broader obligations than other televisions, except for

5 Today, the primary issue is not how to safeguard the freedom of the media from state
interference but how to ensure that the media serve to uphold and develop the state governed
by the rule of law. “Nowadays, the traditional meaning of freedom of the press, which is limited
to protecting the press from the state abuse of power, is no longer sufficient. According to
the traditional conception, as noted by Maurice Duverger, freedom of the press resembles
freedom in the jungle: all animals are protected from being hunted (by the state) but who
will protect small and medium-size animals from tigers or elephants (financially powerful
individuals)? The press is not free if it is protected only from the state but not from the
impact of financial tycoons.” (Markovi¢, 2020: 480).

6 Rulebook on Minimum Requirements for providing media services and Decision-making
Criteria in the process of issuing a license for providing media services based on public
competition, Official Gazette of the RS, no. 46/2016.
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public media services with the highest obligations in the field of public infor-
mation. By performing their primary activities, televisions with national co-
verage should ensure the attainment of special interests in the area of public
information and provide general and comprehensive media services including
informative, educational, cultural and entertainment contents for all audiences.

In view of the foregoing, the essence of subject-specific legal regimes is to stren-
gthen and enhance the implementation of general legal regime of public infor-
mation, whereby it would be ideal to establish circular connection between
the special legal regimes and the general legal regime by ensuring full mutual
compliance of all media laws in the media legislation system.

The public media service is an independent legal entity which, by performing
its primary business activity, enables the achievement of special interests in
the field of public information and provides general and comprehensive media
services which include informative, educational, cultural and entertainment
content intended for all sections of society. In terms of their legal status, public
media services differ from other electronic media because they have the status
of alegal entity and the status of the holder of public authorities. Unlike public
media services, other electronic media have neither the status of a legal entity
nor the status of a public authority holder. Namely, the status of a public authority
holder is granted to the subjects of the territorial community that perform the
activities of substantial public interest, which is the primary reason for entru-
sting such subjects with specific prerogatives of public governance. Given the
fact that these subjects are not public governance holders, they are called “public
authority holders” (as the term “public authorities” seems to be more suitable
for denoting public governance prerogatives). Thus, the legislator distinguished
between the public governance authorities and territorial community subjects
that are not public governance holders, which is absolutely correct if one takes
into consideration that performing the activities of substantial public interest
is not equivalent to performing public governance activities. In the domestic
literature, it has not be acknowledged that public media services have the status
of public authority holders, which is the result of a rather confusing standpoint
on the difference between the state and non-state administration. Therefore, in
area of public information, the status of public authority holders is granted to
the Regulatory Authority for Electronic Media and public media services; other
electronic media and printed media are not public authority holders. Moreover,
the organizational structure of public media services is quite different from
other electronic media, primarily due to the fact that public media services have
internal bodies that other electronic media do not have. Above all, public me-
dia services differ from other electronic media in terms of the degree of public
participation in constituting their organizational structure and implementation

169



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | BPoj 96 | 'ofuHA LXI | 2022

of public media service activities. In this context, the Public Media Services Act
envisages the accountability of the public media service broadcasters to the
general public for the activities they perform. (Prica, 2021a: 388-408).

The primary activity of public media services aims to accomplish specific in-
terests in the field of public information through the producing, purchasing,
processing and broadcasting radio, television and multimedia content, including
informative, scientific-educational, cultural-artistic, children, entertainment,
sports, religious and other programs which are of public interest for the citizens
and territorial community subjects. The objectives of the public media service
activities go way beyond the scope of activities of other electronic media.” Thus,
it may be said that that public media services are a comprehensive embodiment
of the publicinterestin the area of public information. Televisions with national
coverage and public media services perform commercial activities as well, but
such activities should be a subsidiary element of the content of the public interest
within the public information activity performed by these media.

Speaking of televisions with national coverage, the current situation in the
Republic of Serbia is rather unfortunate, having in mind that none of the four
commercial televisions with state-wide (national) coverage (Pink, 02, Happy,
and Prva) broadcasts all five mandatory television genres (informative, scienti-
fic-educational, documentary, cultural-artistic and children’s programs), which
are stipulated in the Rulebook. Information on the increase of reality programs
in the structure of media content of the televisions with national coverage can
be the best indicator of unfortunate media circumstances in Serbia. For in-
stance, during 2018 and 2019, the share of informative and reality programs
broadcasted on Pink and Happy was 65.97% and 74.86% respectively. The
increase of informative and reality programs has caused irreparable damage
to culture and art. Moreover, in the period from 2012 to 2020, the presence of
documentary, scientific-educational and children programs on televisions with
national coverage was at the level of a statistical error (from 0,03 to 0,54%),

7 Some of the objectives envisaged in the Public Media Services Act are as follows: 1)
developing media literacy of the population; 2) production of domestic documentary program
and TV series; 3) providing timely information to the public about current worldwide events,
as well as about scientific, cultural and other civilization achievements; 4) promoting general
education, health education and environmental education; 5) developing culture and artistic
creation; 6) nurturing humane, ethical, artistic and creative values; 7) satisfying citizens’
entertainment, recreational, sports and other needs; 8) informing the citizens abroad and
members of the Serbian diaspora living outside the territory of the Republic of Serbia; 9)
presenting cultural heritage and artistic creation both athome and abroad, and 10) informing
the foreign public about the events and circumstances in the Republic of Serbia (Article 7 of
the Public Media services Act).
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while cultural-artistic program on Pink TV has been covered by zero minutes
since 2013 (Prica, 2021a: 381-384).

3. Institutional Imbalance between Electronic Media
and Other Public Information Subjects

The Public Information and Media Act (PIM Act) does not regulate the relati-
onship between the provisions of the PIM Act and the provisions of other media
laws, which is a major drawback in terms of the media legislation system. As the
basic legislative acts, the PIM Act should contain the legal grounds for adopting
special media laws, but its provisions should also clearly define the limits and
range of legal regimes which would be established by a special law.® Furthermore,
in the partregulating the general media regime and legal institutes envisaged in
this Act, the PIM Act should regulate the possibility of divergence from its own
provisions (i.e. explicit referral to provisions of other media laws). The essence
of the systemic law is to shape the possibility of developing the legal regimes
within the legal order, not only to use it as a general legislative act which is
applied to issues that have not been regulated in the special law.

The Electronic Media Act does not appropriately regulate the relation between
its own provisions and the provisions of the basic media law (PIM Act),’ nor
does it regulate the relations between its own provisions and the provisions of
the Public Media Services Act. In turn, the Public Media Services Act refers to
the concurrent application of the PIM Act and the Electronic Media Act (!) when
it comes to matters which have not been regulated this Act, but it provides no
further clarification or explanation.!® The concurrent application of the two
media laws is neither correct nor possible. In terms of public media services, it

8 The only provision of the PIM Act that refers to relations with other laws is Article 67 of
the PIM Act, which envisages the application of the Criminal Procedure Code, regarding the
ban on distribution of media content.

9 Article 3 of the Electronic Media Act: “Provisions of this Act shall be interpreted in terms
of promoting the values of a democratic society, in accordance with the principles of the
Constitution of the Republic of Serbia, laws regulating the field of public information and
applicable international standards in the field of human and minority rights, as well as
practices of international institutions which supervise their implementation.” Instead of
this formulation, it would be appropriate to envisage the primacy and direct application
of the Public Information and Media Act for all issues that have not been regulated by the
Electronic Media Act, especially having in mind that the Electronic Media Act explicitly refers
to some other laws (Article 2 of the Broadcasting Act, Article 41 of the General Administrative
Procedure Act, and Article 42 of the Administrative Disputes Act).

10 Article 52 of the Public Media Services Act states: “The provisions of this Act that regulates
the field of public information and electronic media shall apply to all issues pertaining to
public media services which have not been regulated by the Public Media Services Act.”
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would be legally appropriate to envisage the subsidiary application of the basic
media law (PIM Act) and the analogous application of the Electronic Media Act.
In view of the aforesaid and considering that the PIM Act does not regulate the
relations between its own provisions and provisions of other media laws, it
cannot be said that the legal order of the Republic of Serbia has a comprehensi-
ve media legislation system. This conclusion may be supported by the fact that
media laws do not clearly define the relations between various subjects in the
area of public information, which particularly refers to the relations between the
National Assembly, the Ministry in charge of public information, the Regulatory
Authority for Electronic Media, and public media services.!!

First of all, electronic media activities cannot be the subject matter of control
of the competent Ministry and the Government, as they do not have jurisdiction
in this area. However, electronic media are subject to substantial supervision
and control by the Regulatory Authority for Electronic Media (hereinafter:
the RAEM). Bearing in mind that the RAEM has the status of an independent
subject (entity), the institutions that can supervise its work are the National
Assembly and competent courts (in terms of legal acts and actions). Moreover,
unlike other electronic media, public media services are not subject to extensive
RAEM control.*? The Regulatory Authority (RAEM) does not have the authority
to participate in the decision-making process for obtaining the status of a public

11 The relationship between a general (basic) law and a subject-specific law may be
regulated through the regime of legal subordination and the regime of legal referral,
which is the cornerstone for the differentiation between the subsidiary and the analogous
application of the general law. Considering that this issue has not been previously elaborated
in great detail in legal literature, there in no common perception in Serbian legislation and
among practitioners concerning the distinction between the subsidiary and the analogous
application of the general law.

From the author’s standpoint, the analogous application is not the same as the subsidiary
application of the general law. The subsidiary application implies the application of the
general law as a whole for all issues which have not been regulated by a subject-specific law.
Analogous application implies the application of the general law in concordance with the
nature of the relations between the legal regime and the subject matter (substance) of legal
regulation (Prica, 2021b: 97-116). Having this in mind, the basic media law should epitomize
the difference between the subsidiary and the analogous application of its provisions in
relation to subject-specific media laws.

12 Regardless of the fact thatitis quite natural that public media services are not controlled
by the Regulatory Authority for Electronic Media (REAM), the REAM authorities over public
media services are exercised in the area of constituting the managing boards of public media
services, which results in instituting an inseparable link between public media services and
the REAM. Accordingly, Article 28 of the Electronic Media Act envisages restricted control
authorities of the REAM in terms of public media services. These authorities are considered
to be unreasonable and inapplicable, considering the fact it is a relationship between two
independent subjects.
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media service . It is due to the fact that public media services are independent
subjects (legal entities) which are subject to control of the National Assembly,
just like the Regulatory Authority for Electronic Media. This means that both
public media services and the REAM have the status of independent public aut-
hority holders. Ultimately, it means that independent entities are not controlled
by other public governance bodies but are subject to control by the National
Assembly and competent courts.!®> However, the control (supervision) authorities
of the National Assembly have not been explicitly stipulated, which makes this
form of control practically nonexistent, just like a footprint in the sand which
may be washed away by a random wave, whereby the arbitrary actions of the
Regulatory Authority do not make allowances for laying down the foundations
of building the edifice of enlightened public information in the Republic of Serbia.
Furthermore, it should be emphasized that the relations between the Ministry
in charge of public information affairs, the Regulatory Authority (REAM) and
public media service broadcasters have not been comprehensively regulated
either, which may be observed in the supervision of the implementation of media
laws. Namely, the Ministry in charge of public information affairs supervises the
implementation of the provisions of the Public Information and Media Act and
the Public Media Services Act, but it does not supervise the implementation of
the Electronic Media Act.

The only appropriate solution would be to regulate the control authorities and
mutual relations between the National Assembly, the Regulatory Authority
(REAM), public media service broadcasters, and the competent Ministry by
amending the provisions of the Public Information and Media Act, and to envi-
sage that the (generic) provisions of the basic PIM Act shall be further specified
in the special media laws. Additionally, the author considers that there is an
institutional imbalance between independent public information subjects in
the field of public information. Bearing in mind that the National Assembly’s
control over the actions of independent bodies has not obtained its clear legal
form, appointing a commissioner for public information would be an adequate
step towards establishing institutional balance in the field of public information.
The National Assembly would elect the commissioner from the rank of reputable
media professionals. The commissioner would be tasked to monitor the ope-
rations of all media and other public information subjects. The commissioner
would not have the authority to directly interfere with media work but his/
her monitoring activities of the media, the REAM and other public information

13 Article 6 of the Public Media Services Act envisages that RTV Serbia and RTV Vojvodina
shall submitan annual Report on Activities and Business Operations for the previous year, and
the report of an independent authorized auditor, to the National Assembly for consideration
and decision-making, as well as to the Regulatory Authority (RAEM) for informative purposes.
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subjects would enable the commissioner to inform the territorial community
subjects about her/his observations, and to send proposals to the National
Assembly for improving the work of public information subjects. The activities
of the commissioner for public information would eliminate the arbitrariness of
the Regulatory Authority for Electronic Media, establish institutional balance
and significantly contribute to the development of the control function of the
National Assembly, all of which are the necessary preconditions for establishing
media law as a system of teleological, systemic and regulatory legal positions
which are based on mutual compliance and consistency of media laws.

4., Conclusion

The presence of various legal regimes governing specific media stems from
the different goals which are to be accomplished within the public information
system as an area of the legal order. Consequently, legal regimes defined by
special media laws reflect the specific content of public interest pertaining to
specific types of media. The basic content of public interest within the framework
of public information has been regulated by the Public Information and Media
Act, as the basic media law in this area. Based on the essential content of the
public interest envisaged in this Act, the legislator may enact subject-specific
legal regimes of public information pertaining to the activities of specific types
of media.

The media are territorial community subjects (legal entities) which are obliged
to inform the public and communicate their program contents in an objective, im-
partial and truthful manner. Considering that public information is regarded as
a common good, all media (including the commercial ones) are primarily aimed
at accomplishing the common and public interests; the only difference may be
the content of public interest differs in some media. In the legal order of a state
oflaw (Rechtsstaat), the greatest impact is attributed to electronic media, espe-
cially televisions with state-wide (national) coverage and the so-called public
media services as media which have to accomplish special goals in the field of
public information. Televisions with national coverage and public media services
which are primarily aimed at accomplishing general interests are bounded by
the special content of the public interest and, thus, have more substantial duties
than other televisions. Unfortunately, the current circumstances in the field of
public information in the Republic of Serbia provide quite a different picture.

The Electronic Media Act does not appropriately regulate the relations between
its own provisions and provisions of the Public Information and Media Act as
the basis legislative act in this area. Moreover, it does not regulate the relations
between its own provisions and provisions of the Public Media Services Act. In
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turn, the Public Media Services Act refers to concurrent application of the fun-
damental media law and the Electronic Media Act (!) in cases where the matter
have not been regulated in its own provisions. After all, considering the fact that
the Public Information and Media Act does not regulate the relations between
its own provisions and provisions of other media laws, it may not be concluded
that the legal order of the Republic of Serbia has a comprehensive media legisla-
tion system. This conclusion may be supported by the fact that media laws do
not clearly define the relations between various subjects in the field of public
information, particularly the relations between the National Assembly, Ministry
in charge of public information, the Regulatory Authority for Electronic Media
and public media services.

The only adequate solution would be to regulate the control authorities and
mutual relations between the National Assembly, the competent Ministry, the
Regulatory Authority for Electronic Media and public media service broadca-
sters by amending the provisions of the Public Information and Media Act, and
to envisage that the (generic) provisions of the basic PIM Act shall be further
specified in the special media laws. Additionally, the author of the paper con-
siders that there is an institutional imbalance between independent public
information subjects in the field of public information. Bearing in mind that
the National Assembly’s control over the actions of independent bodies has not
obtained its clear legal form, appointing a commissioner for public information
would be an adequate step towards establishing institutional balance in the
field of public information. The National Assembly would elect the commissio-
ner from the ranks of reputable media professionals. The commissioner would
be tasked to monitor the operations of all media and other public information
subjects. The commissioner would not have the authority to directly interfere
with media work but his/her monitoring activities of the media, Regulatory Aut-
hority of Electronic Media and other public information subjects would enable
the commissioner to inform the territorial community subjects about her/his
observations, and to send proposals to the National Assembly for improving the
work of public information subjects. The activities of the commissioner for public
information would eliminate the arbitrariness of the Regulatory Authority of
Electronic Media, establish institutional balance and significantly contribute to
the development of control function of the National Assembly, all of which are the
necessary preconditions for establishing media law as a system of teleological,
systemic and regulatory legal positions which are based mutual compliance and
consistency of media laws.
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/JIp Musaow Ipuya,
s8aHpedHu npoghecop,
IIpasHu ¢pakyamem, YHueepsumem y Huwiy

IIPABHH PEKUM EJIEKTPOHCKHUX MEJIHJA Y
IIPABHOM IIOPETKY PEIIYB/IUKE CPBHJE

Pe3ume

Y aumepamypu Hucy aHaau3zo8aHu pazauvumu NPAasHU pexcuMu jagHoz uHgopmu-
carba y Penybauyu Cpbuju, a Hucy pasmampaHe Hu pasauke udmehy nocmojehux
Meduja. Meduju ce y no3umugHONpasHoM 3Ha4ery pasAuKyjy npema npagHoMm
pexcumy ycmpojcmea, deaamHocmu U KOHmMpoJe, a pasaukyjy ce u hpema
0CHOBY deslamHOCMU jagHO2 UHopMUcara Kojy o6assbajy. Meduju cy cybjekmu
mepumopujasHe 3ajedHuye ca dyxcHowhy o06jeKmueH02, HenpucmpacHoz U
UCMUHUMO2 CaonWmMasarbd NPo2pamcKux caopicaja, c/1edCcmeeHo Yemy ceu
Meduju, yKeyuyjyhu u kKomepyujaaHe, npegacxodHo CAydice 0Cmeapusarsy OnWmux
U jagHux uHmMepeca, camo ce cadpicuHa jagHoz uHmepeca pasaukKyje koo nojeduHux
Meduja. Hajeehu ymuyaj y nopemky npasHe dpicase umajy eAeKmpoHCcKU Meduju,
a mehy esleKMpOHCKUM Medujuma u3oeajajy ce mesaesusuje ca Yyes00pHCasHOM
(HayuoHasHOM) nokpugeHowhy, kao meduju Koju 6u mpebaso da ocmeapyjy
nocebHe yusmese y obaacmu jasHoz uHgopmucarea. Tesesusuje ca ye0dpicasHom
nokpuseHowhy npesacxo0dHo cydce ocmeapusary onuwmux UHmepecd, 8e3aHe cy
Nnoce6HOM CAOPHCUHOM jagHO2 UHMepecd U cmoaa uMajy 3HamHo sehe dysjcHocmu
00 dpyaux me/1egu3uja, Wmo Hax3caaocm He odzosapa nocmojehum npuaukamay
ob6sacmu jagHoe uHgopmucarsa y Penybauyu Cpbuju.

KmyuHe peuu: esnekmpoHcku Meduju, mesesusuje ca 4e100pHcagHOM NoKpuee-
Howhy, medujcku cepsucu, demMokpamcko dpyumaeo, yHanpehugarse Kyamype.
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. MNPEIMIEAHU HAYYHHU PALL
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UDK: 347.451.032:[347.751:339.542

Pad npumseen: 29.09.2022.
Pao npuxeahen: 08.11.2022.

IIPABHA CPE/ICTBA IIPOJABIIA 3A C/1YYA] KYITYEBE
IIOBPEJIE YTOBOPA O MEBYHAPO/HOJ ITIPO/IAJH POBE™

Ancmpakm: Pad ce 6a8u aHa.u3oM npagHux cpedcmaea Koja cmoje Ha
pacnoaazarsy npodasyy ycsed nogpede y2osopa o mehyHapodHoj npodaju
pobe 0d cmpaHe Kynya. [Ilpedmem ucmpasxcusarea cy odzosapajyhe odpedbe
Koneenyuje Yjeduroenux Hayuja o yzogopuma o mehyHapooHoj npodaju pobe
u3 1980. 2oduHe. LJusb ucmpascugarsa je da ce 06e36edu cucmemamu4aH u
yes108UM npuka3 HagedeHe meme, y 0OK8UpuUMa Koje 3adaje o6um jedHoe pada.
Osa mema, uHaue, npunada wupoj ob6aacmu y okeupy npasa mehyHapodHe
npodaje, a koja ypehyje npasHa cpedcmea y2080pHUX cmpaHa ycaed nogpede
yeos8opa o mehyHapodHoj npodaju pobe. Memod ucmpasxcusarea ce cacmoju
y aHasusu odpedaba nomeHyme Koneenyuje, odzosapajyhe u docmynHe
cydcke u apbumpaixcHe npakce, kao U cmagosa domahux u UHOCMpPAHUX
aymopa. Y npagHa cpedcmea kojuma pacnoaadice npodasay ycaed nogpede
yeos8opa o MmehyHapodHoj npodaju pobe 00 cmpaHe Kynya chadajy: a) npago
npodasya da mpadicu uzspuwerse obasesze 00 Kynya; 6) npaso npodasya
da kynyy dodesiu 000amHuU poK 3a usspuierbe 06asese; 8) npaso npodasya
da packuHe y2080p U 2) npaso npodasya da uzspuwu cneyupukayujy pobe
yMecmo Kynya.

KmyuHe peuu: npaso mehyHapodHe npodaje pobe, beuka koHeeHyuja,
nospeda y2oe8opa, npasHa cpedcmesa npodasya.

“uros@prafak.ni.ac.rs

" PaJi je HACTa0 Kao pe3yJsiTaT UCTPa)KMBamba Ha NpojeKkTy ,,0iTOBOPHOCT y IPABHOM U
JPYyLITBEHOM KOHTeKCTY", koju duHaHcupa [IlpaBHu dakynteT YHuBep3uTeTa y Humy, y
nepuoay 2021-2025. roauHe.

” Paj je u3/10KeH Ha HAyYHOj KOHepeHUjU , TUKBENUIKY TPaBHUYKH IEHOBH — TPABOTO U
IpaBHATa CUTYPHOCT" KOja je oJip>KaHa y opraHru3anuju MHCTUTYTa 3a NpaBHO-eKOHOMCKO
HCcTpakuBame U efykanujy luridica prima, ox 14. 1o 16. okTo6pa 2022. rogrHe y HeroTuny
(CeBepHa MakejoHHja).
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1. YBoaHe HanmoMeHe

[IpaBHa cpeAcTBa KojuMa MpoJiaBall pacnoJjaxe y cjay4dajy noBpeje yropopa
o MebyHapo/HOj npoJiaju pobe of CTpaHe KyIllia NPeTeXHO Cy pa3BpCTaHa
y 4JaHoBuMa 61-65 KoHBeHIMje YjeaumeHUX HaAllMja O YroBOpHUMa O
MehyHapogHoj npojaju po6e! (nasbe u: beuka koHBeHIHja, KonBeHiuja). Yiau
61 nMa yBOJAHHU KapaKTep U Jjaje ONIUTH KaTaJor IPaBHUX CpeAcTaBa KojuMa ce
NpoJaBal, MOe CJAYKUTHU ycJe] KynueBe noBpeJie yropopa. TekcT oBe ofipesibe
rJiacu:

»(1) Ako Kymnai, He U3BPIIM OUJIO KOjy O/ CBOjUX 00aBe3a KOjy MMa Ha OCHOBY
yroBOpa UJIM OBe KOHBEHILIH]jeE, TPO/jaBall MOXe:

(a) kopucTHUTH MpaBa npeABuheHa y 4iaHoBuMa 62 7o 65;
(6) 3axTeBaTH HaKHAaAy LITETe NpeJiBUhEHY Y UlaHOBUMA 74 10 77.

(2) llpogaBan He ry6u NpaBo Zja 3aXTeBa HAKHA/y LITETE TUME LITO KOPUCTH
CBOja IpaBa y NnorJiely pyryux cpejcrana.

(3) Kad ce npodasay kopucmu cpedcmeom Koje je npedsuheHo 3a nogpedy y2o8opa,
cyd uau apbumpaxca He Modxce odobpumu Kynyy npodysxcerbe poka.”

YsaHoBu 62-65 KoHBeHIHje pa3pabhyjy moHaoco6 npaBHa cpeicTBa MPo/aBIia
ycJiesl KymueBe noBpezie yropopa. Ty cnazajy: a) mpaBo npojaBIia a TPaxKu
M3BplIeke 06aBe3e o/ Kynua (pa3pabeHo y ynaHy 62); 6) npaBo npojasia jia
KyILY JOJeJU J0JaTHU POK 3a U3BplIewe o6aBe3e (pa3pabeHo y ynany 63);
B) paBo Npo/aBlia Ja packuHe yroeop (paspabeHo y ynaHy 64) u r) npaBo
Npo/IaBIia Jla U3BPILIHU cielUPUKAIHUjY pobe yMecTo Kyniia (pa3paheHo y yiaHy
65).

BehuHa ofpen6u Koje ypebyjy npaBHa cpe/icTBa IpoaBalia 3a c/1y4aj KymieBe
MOBpe/ie yroBopa ce Mo CBOjoj CaZp>KMHU MOKJIAMNajy ca KOPeCIoJLeHTHUM
oapenbamMa KoHBeHUuje Koje ypeDhyjy mpaBHa cpejacTBa Kymla ycJjef
po/iaBueBe noBpe/ie yropopa. HauMe, yBogHu uiiaH 61 je npeTexHO napaJiesiaH
ca 4JaHOM 45, Koju peJicTaB/ba yBOAHY 0ApeA6y 3a IpaBHA CpeJCTBA KyILa.
[IpaBHa cpecTBa Ipo/aBLa Koja cy npeABHheHa 4IaHOM 62 KOPECTIOHAUPA]Y
ca cpeZiCTBMMa KyIMIa U3 4saHa 46 (IpaBo Jja ce TpaXku U3BplIehe 06aBese).
UsiaH 63 aHaJioraH je ca uiaHoM 47 (IpaBo Ha Jio/ie/bUBakb€e J0JaTHOT POKa 3a
u3Bpliewe o6aBese). Ha kpajy, ,ipogaBueB” yiaH 64 oarorapa ,KymnieBoMm"
4yjaHy 49 (mpaBo Jja ce pacCKUHe YTroBOp).

1 KonBeHnuja je foHerta 11. anpusa 1980. ronune y beuy, a cTynuJa je Ha cHary 1.
janyapa 1988.roauHe. KonBeH1Ujy cy 10 caga patudukosasie 94 npxkase. ConjaucTudka
denepatuBHa Peny6snka JyrociaBuja patudukonasia je KonBenuujy 1984. rogune
(,Cnyx6enu auct COP] - MehyHnapogHu yroopu®, 6p. 10-1/84). PeGynnka Cpbuja npuMemnyje
KonBeH1ujy, kao jejan o npaBHUX caegoeHnka COPJ.
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Ysan 61 KoHBeH1IMje, KOjU, Kao LITO je HaBeJ,eHO, TpeJiCTaB/ba YBOAHY U ONIUTY
onpen6y, u3puunTo (y cTaBy 2) mpu3Haje MpaBo MpPoAABIY HA HAJOKHAAY
mTeTe, 6e3 063Upa Ha NIpaBHA CpPeACTBa Koja cy My oMoryheHa 4yjaHOBUMA
62-65 KonBeHnuje. Haume, onpen6a (1)(a) uiana 61 koja ynyhyje npojaBna
Ha NpaBHA CpeJCTBA Koja cy npeJBubheHa 4yiaHoBUMa 62-65 KoHBeHIIH]e, U
oapexn6a (1)(6), koja mpu3Haje mMpoJaBIy NPaBoO HA HAJOHAY LITETE, HUCY
ocTaBJbeHe Kao ofpenbe Koje ce Mehycob6HO Hckbyuyjy. [IposaBan he yBek
MONHU Jja TpaXku HalOKHay LITeTe, yKOJUKO je OHa HAacTaJia, U TO Y CKJIaAy ca
yyjaHoBUMa 74-77 KoHBeHIWje, 6e3 063Upa [ja JIU ce UCTOBPEMEHO KOPUCTH
HEKUM CpeJICTBOM Koje je npeBuheHo y yiaHoBuma 62-65.2 Oape6a koja
NpU3Haje NIpaBo NPoAaBIYy Ha HAJOKHA/ly LITETE je HAPOYMUTO 0/l 3Ha4aja Kaja
ce Mpo/iaBall KOPUCTH NPaBOM Ha pacKu/ yropopa.’

HMako je nuTame HaJJOKHa/e LITeTe HEPACKU/UBO Be3aHO 3a TeMy PaBHUX
cpejcTaBa ycJe/i oBpeJie yroBopa, OHO Npe/cTaB/ba KOMIIJIEKCHY U 3aCe6HY
06J1aCT. Y IPUJIOT TaKBOj TBP/A KU F'OBOPHU U OKOJIHOCT Jja Cy pefjlakTopu beuke
KOHBEHIIMje NMUTalke HAaJloOKHaJe LITeTe pa3pajujd y NoCce6HOM OJe/bKy
KonBeHnuje (uaHoBUMa 74-77),a He 3ajeJHO ca OCTAJIUM IPAaBHUM CpeICTBUMA
(y ciydajy npojiaBiia To Cy IOMeHy TH 4JIaHOBH 62-65). 360r Tora ce oBaj pa/
He 6aBU TEMOM Ha/I0KHa/ie LITeTe, Koja 360r CBOje KOMIIJIEKCHOCTH 3acJyKyje
caMoCTaJIHy 06pajy y OKBUPY 3ace6GHOT paja.

Ha ocHoBy 4usiaHa 61(1) KoHBeHIUje, MpoaBal, MOXXe KOPUCTUTH MpaBHA
cpeAcTBa npejBubheHa yiaHoBUMa 62-65 KoHBeHLUje, U/WUU 3axXTeBaTU
Ha/JJOKHaJy IITeTe aKo Kymal, He U3BPLIM GUJI0 KOjy O CBOjux o6aBe3a Koje
“Ma Ha OCHOBY yroBopa uju came KoHBeHuuje (yk/byuyjyhu U peseBaHTHE
o6uyaje U yCIOCTaBJ/beHy NMpakcy uamehy yropopHux crpanat). C Tum y Besy,
YKOJIMKO KyTal, NoBpe/ju HeEKY 06aBe3y Koja HUje npeaBuheHa KoHBeHLHjOM,
Beh cy je yroBopHe cTpaHe ycnocTaBUJIe HA OCHOBY Ay TOHOMUje BOJbe, IPO/jaBall
he mohu f1a ce kopucTH ofpeabaMa Ha Koje ynyhyje ynan 61 KonseHnyje.

2 Ilpecyna OxpyxHor cyna y Cany (IlBajuapcka) y npeamety Transport of spirits, 6p. T
171/95 ox 20. debpyapa 1997.rogune (CLOUT case No. 261).

3 BujeTy, HanpuMep, oayKy KiHecke MehyHapo/iHe eKOHOMCKE U TPTOBUHCKE apOUTpaXKHe
KOMHUcCHje y npeameTy Styrene monomer, 6p. CISG/2002/03 ox 4. debpyapa 2002. roguHe
(CLOUT case No.986) u npecyay Okpy>xHor cynay Cany (IlIBajuapcka) y npeamety Transport
of spirits, 6p. T 171/95 o 20. pebpyapa 1997. ronune (CLOUT case No. 261).

4 Ha ocHoBy us1ana 9 KonBeH1Hje KOju r1acu:

,(1) CTpaHe cy BesaHe 061MYajuMa ca KOjUMa Cy Ce CJI0XKHJIe, Kao U TPAaKCOM YCIIOCTaB/beHOM
MeDhy muMa.

(2) Ako Huje ApyK4YHje JOTOBOPEHO, CMATpa ce fia Cy CTpaHe pehyTHO MoABprJie CBOj yTOBOP
WJIY HeroBO 3aKJ/byuere 0014ajy KOju UM je 6U0 NMO3HAT UJIM MOPAo OUTHU MO3HAT U KOjU
je mupoko no3HaT y MehyHapo/JHOj TProBUHH U PeJIOBHO Ia MOIITYjy yrOBOPHE CTpaHe ¥
yroBOpHMa UCTe BPCTE ¥ OJJHOCHOj CTPYLH.”
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EBeHTyasHa pelllerkha HALlMOHAJIHOT IpaBa KojuMa ce ypehyje npaBo npozaBia
yCJie[ IOBpe/ie TAKO yCIOCTaB/beHUX o6aBe3a Hehe ce npuMeHUTH.”

[IponaBan he Mohu fa ce KOPUCTH CpeJCTBHMMA KoOja Cy HaBeJleHa y 4JIaHy
61 KoHBeHIIMje YKOJUKO cMampa Jia je Kymnal, MoBpeJuo cBojy ob6aBe3sy. Huje
HEeONXOJHO Jia MpojaBal, y oArosapajyheM CyACKOM HJH apOUTpa>kHOM
MOCTYIIKY, JIOKaXKe Ja Kynal, Huje U3BPLINO CBOjy 06aBe3y.® YKOJIMKO NakK
Kylal cMaTpa fa ce npoJaBal, HeOCHOBAaHO KOPUCTH CPeACTBUMA U3 4YJaHa
61, MoxKe IPOTUB Hera ynoTpebUTH CpeicTBa U3 YaaHa 45 (koja My cToje Ha
pacnoJsiaramy ycJjef npojaByeBe NOBpeJie yroBopa), UM NOKPEeHYTH NIPOTUB
npoJiaBlLa NoCTynakK npes CyA0M UJIU aBUTPAKOM.

Oppen6e npeBubheHe y 4iaHoBUMa 62-65 HUCY jeiuHe y TeKCTy KoHBeHIHje
Koje ypeDhyjy cpesicTBa KojuMa pacnoJiaXke poiaBaly cayvajy KymieBe NoBpe/ie
yrosopa. Kao v koz kymnia (ciy4aj ca yiaHoBuma 46-52), oBe ozipesioe pazpabhyjy
NpUHIUIIHjaTHA CPEeACTBA KOjuMa Ce Mpo/jaBal] MoXKe KOpUCTUTHU. KoHBeHIIHja
y ¥ CBOjUM OCTaJIUM HOpMaMa Takobe ypebhyje cpeacTBa Kojuma npojaBarl, U
KyTal, pacrnoJiaxky y cjay4ajy nospejie yropopa (Beh cy momeHyTH 4JaHOBU
74-77 koju ypeDhyjy mpaBo Ha HaJlokHaay mteTe). Ty cnazajy v yaaHoBu 71-73
(mpaBHa cpeJicTBa ycJie[ aHTUIIMIIATHBHE [TOBPEJie yroBOpa U OBPe/ie yroBopa
cay3acTONHUM UCHopyKaMa), 4siaH 78 (koju ypehyje mpaBo yroBopHUX CTpaHa
Ha KaMaTy), Kao ¥ 4JiaH 88 (mpaBo Ha npo/ajy pobe u3 camonomohmu). Y mupem
CMUCJY, KaTaJIoTy oApenbdu Koje ypebyjy npaBo npozasana ycjaes KynieBe
noBpejie yropopa 6u ce MorJie npuaoAaT U ctaBoBH (1) u (2) ysiana 58 koje
omoryhaBajy npoZiaBLy Ja ycJa0BHY NpeAajy pobe Ui JoKyMeHaTa iahamweM
LeHe.

Ha ocHoBy uysiaHa 61(3) KoHBeHLWje, Ka/i ce MpoAaBal] KOPUCTH CPEACTBOM Koje
je mpeaBuheHO 3a MOBpey YroBOpa, Cy/ UJIK apbUTpaka He MoKe 0ZI00pUTH
KyILy NpoJly>Keke poKa 3a U3BpIlee 06aBe3e, YK/byuyjyhu U pok 3a niahame
1eHe. PazJior 3a 0BakBo pelliewe (UCTO je pe/iBuheHo U 41aHoM 45 y oiHOCY Ha
KyILa), JIexKH Y IpeBeHLUju HallMOHAJHUX CyZ0Ba Jja, NpuMewyjyhu gomahe

”

5 Ilpecyna AnenanuoHor cynay I'peHo6ayy npeamety S.A.R.L. Bri Production “Bonaventure
v. Société Pan Africa Export on 22. debpyapa 1995. rogune (CLOUT case No. 154); npecyzna
[puBpegnor cyna Kantona Apray y llIBajijapckoj y npeamety Cutlery 6p. OR.96.00013 o
26. centem6pa 1997. rogune (CLOUT case No. 217); npecyna Buiier pervoHasiHor cyja y
Kenny y npegmety Tannery machines, 6p. 27 U 58/96 o 08. janyapa 1997. ronune (CLOUT
case No. 311); npecyna Oxpy»xHor cyznay Cany (llIBajuapcka) y npeameTty Transport of spirits,
6p.T171/95 o 20. pebpyapa 1997.rogune (CLOUT case No. 261); npecyzna BpxoBHor cya
y KBuncnenny (Ayctpasnuja) y npegmety Downs Investments in liq. v. Perwaja Steel o 17.
HoBeM6pa 2000. rogune (CLOUT case No. 631).

6 Ilpecyna Bumer pervonasiHor cyaay Ko6senny y npegmety Computer equipment, 6p. 2
U 1230/91 ox 17. centembpa 1993. rogune (CLOUT case No. 281).
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IpaBo, NPOAY>KaBajy poK 3a U3BplIEHe 06aBe3e U Ha Taj HAYUH JleNyjy ¥
CynpoTHOCTHU ca notpebama MmehyHapogHe TprosuHe (Uncitral Digest, 2016:
284).Y peJoOBHUM OKOJIHOCTUMA, jeJUHO je Tpo/jaBall Taj Koju je oByiauiheH Jja
KyIHLy AoJie/byje JOAATHU POK 3a U3BPIlIeke 0baBese.

Y HacTaBKy pajia c/ieiv leTa/bHUja aHaIM3a IPaBHUX CpeZiCTaBa Koja MPOAaBLY
CTOje Ha pacloJjiaramy ycJjej KyieBe oBpe/ie yroBopa, a Koja Cy pasBpcTaHay
4yJaHOBMMa 62-65 KoHBeHIUje, Iy TeM UCTpa)KuBaka JOCTYIIHE U peJleBaHTHe
CY/ZCKe M apOUTpakHe IpaKce, Kao U CTaBOBa y JoMahoj ¥ cTpaHoj IUTepaTypH.

2.IlpaBo npojaBua Ja o Kynua Tpa>ku U3BpIlIeHme 06aBe3e

[IpomaBar, Hajupe, yKOJUKO KyMall He U3BPIIU CBOjy 06aBe3y, MOXKe 0] iera
3axXTeBaTH U3BplIewe Te o6aBese. OBO CpeACTBO je npejBUbheHOo Y1aHOM 62
KoHBeHIUje Koju r1acu:

JIIpodasay mooice 3axmesamu 00 Kynya da naamu YeHy, npey3me UCNoOpyKy u/au
da uzspwu dpyze csoje ob6asese, ako ce hpodasay He onpedesau 3a cpedcmao Koje
je cynpomHo makeum 3axmesuma.”

Ynan 62 KonBeHluuje nojysapa ce 4jaHoM 46, Koju ucTo npaBo omoryhaBa
KyHuy, ycjej npojaBueBe oBpe/ie yropopa. [I[paBo noepuona fia o Ay>KHUKa
3axTeBa M3BplUIeHe 06aBe3e je ONIUTENPU3HATO Y LIMBUJHUM MPaBHUM
CHUCTEeMUMa, 0K aHIJIOCAKCOHCKO MPaBo J0NYILITa 0BO CPeJCTBO Y U3y3eTHUM
cutyanujama (Uncitral Digest, 2016: 287). Beuka KOHBeHIIMja 10 0BOM MU TAKY
cJleiv HayeJso LIMBUJIHUX MPAaBHUX CUCTEMA U OCTaBJ/ba WIUPOKY MoryhHocT
YTOBOPHUM CTpaHaMa Jia 0Ji ipyre yroBOpHe CTpaHe 3aXTeBajy U3BpIIEHE
ob6aBe3e: HauMe, o/ipe/i6e KoHBeHIIUje He MOCTaBJ/bajy OMJI0 KaKBe crieliudruyHe
yCJIOBE 10/} KOjUMa Ce OBaKaB 3axXTeB MOXe ynoTpe6uTH. Huje Heonxo HO HU Jja
npeAMeT yropopa 6y/e cnequdpuyHa UM YHUKaTHA poba, HUTH /ia je y yTOBOpY
W3PUYHUTO Npe/BUheHo fAa y>KHUK IMYHO MOpa U3BPLUUTH HEKY CBOjy 06aBe3y
(Jianming, 1996: 262).

[IpopaBau, fakJjie, MOXe 0J] KyIlla 3aXTeBaTH U3BpliIelke HeroBux ob6aBesa
YKOJIMKO KyIal| CaM TO He YYMHU. YCJIOB je 1a Kynal, U3BpLIY IOBPeAY YTOBOPa,
Y TO Heu3BpIllemeM OUJIO Koje o6aBe3e Koja NpOHU3JIa3u U3 yroBopa HUJHU
KonBeHnyje (yk/pyuyjyhu v pesieBaHTHe 0614aje M NPAKCY y CKJIa/y €a YJIaHOM
9 Konsenuuje’). [IpuToM, HUje 0/ 3HaUaja 0 KAKBOM Ce CTelleHy TOBpeJie pajy,
O/IHOCHO, /1a JIY je IoBpeJia OMTHA UJIU HUje.

Ha ocHoBy KoHBeHIUje, 0cCHOBHe 06aBe3e Kynla Cy /ia: a) UCIJIaTH LieHy U 6)
npey3Me UCIIOPYKY pobe OHAKO KaKo je peBuheHo yroopom 1 KoHBeHLHjoM

7 Bupgetu dpycHoTy 6.
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(4sian 53). Ha oBe 06aBe3e U3PHUUMTO YKa3yje 4iaH 62 KoHBeHIHje, C TUM Jia
HCTOBpEMeHO npeJBuba Za mpoJaBal, MOXKe o KyIlla TPAXKUTH U3BpLIEHe
Jpyrux obaBesa. Y npakcu npojanal Hajuelthe 3axTeBa o/ KyIllia UCIJIATY
LleHe 3a UCIIOpyYeHy poby, U KO/ TAKBUX CJlyyajeBa HeMa HApOUUTHUX IpobJieMa
NPUJIMKOM yCBajama 3axTeBa o cTpaHe cyzaa (Bortolotti, 2006: 337; Unci-
tral Digest, 2016: 287). [IpomaBal of KyIa MoXKe 3aXTeBaTH U U3BpLIEHE
ocTasiux ob6aBes3a, MONYT Npey3uMaka ucnopyke. Cyscka U apbUTpakHa
npakca, MehyTuUM, CBeJJ0UH /1a Cy BeoMa PETKH CJIy4ajeBH Jla MpoAaBall of
KYIIIa 3aXTeBa U3Bpllee 06aBe3e Mpey3nuMame ucropyke po6e.? 3a pasiuky
0/ cuTyaluje Kaja npojaBal, 3aXTeBa 0J; Kylua UCIJaTy LieHe, peaju3anuja
3axTeBa 3a Ipey3uMakbe UCIIOpYKe NpeJ] CyZ,0BMMa Moxe Hanhu Ha npo6JieMe
(Chengwei, 2003: 46). [lutame je ga siu 61 CyOBH HACTOjasIv Aa 06aBe3yjy
Ty>KEeHOTr KyIlla /ia Ipey3Me UCIIOpyKYy pobe KaJia OH TO He XKeJlu. Y CUTyaluju
KaJia Kymnal YMHU NOBpely yroBopa TaKo LITO He pey3uMa UCIopyKy pobe,
npojasal ce Hajuenthe oA yuyje 3a Apyra cpeCcTBa, NONYT pacKKAa yropopa
v HagokHae mteTte (Bortolotti, 2006: 337; Uncitral Digest, 2016: 287).

[IpaBo npojaBua Ja of Kynla 3axTeBa U3BplLIelke ob6aBe3e MOAJOXKHO je
orpaHuyewuma. [IpBo orpaHuyeme je npegBuheHo camuM 4jaaHoM 62. [Ipojasarn
He MOXKe TPaXUTH 0J] KyIlla U3Bpllewne 06aBe3e YKOJIMUKO Ce ONpeJesy 3a
CpeJCTBO KOje je CyIPOTHO TaKBOM 3axTeBy. Ha npumMep, npojasal; He MoOXe
HMCTOBPEMEHO Jla pAaCKMHe YyTrOBOp U Jla TPaXKM 0J] KyIllla U3Bpllieme obaBese.
Takobe, ykosMKO IpoJaBall 1o4eu KyNLy J0AaTHU POK 3a U3BPILIEeke 06aBe3e
(Ha ocHOBY 4s1aHa 63 KoHBeHLMje), He MOK€E UCTOBPEMEHO TPAXKUTHU 0] KyT1ia
Jla 0AMax U3BPILIU CBOjy 06aBe3Yy.

Jpyro opraHuyewe npousJsasud u3 4iaaHa 28 KouBeHuwuje. /lo nmpumeHe
OorpaHuYera U3 0Be HOpMe MoXe 0NH YKOJIMKO NpoJiaBall 3aXTeBa o/ Kynua
npey3uMaibe UCIIOPYKe, UK U3BpLIEHe HEKe Jpyre ob6aBe3e y HATypH (e. spe-
cific performance). Ykon1uko npojaBall, 0Baj 3aXTeB UCTAKHE NIpeJs CYJ0M, CYJ
TaKaB 3aXTEB MOXe OJOUTH, jep HA OCHOBY 4JiaHa 28 HUje Ay>KaH Jia loHece
Npecyly 0 U3BpLIEHY Y HATYPHU OCUM aKo 6M TO yYUHHUO NpeMa MpaBUIMMa
COIICTBEHOT IIpaBa 3a CJIMYHE YTOBOPeE 0 IPo/aju Ha Koju KoHBeHLMja He oiHOCU
.JlakJie, ycnex npo/iaBueBoOr 3aXTeBa 3a U3BpIlee 06aBe3e he 4eCcTo 3aBUCUTHU
o/l nucKpenuoHe ojyke cyaa (Katz, 2006: 384). Y cayyajy og6ujamba TakKBOT
3axTeBa O/l CTpaHe CyAa, npojaBal he Mohu Jja ce C1yKu A pyruM CpeJiICTBUMA,
HONYyT HaJl0HA/le LITEeTe, UM EBEHTYaJHOT pacKu/Jja yropopa. 360r Tora, cTpaHe

8 IlpecypnaBuuier pernoHasiHor cyzay Munxeny y npegmety 6p.7 Y 1720/94 o1 8. debpyapa
1995.roaune (CLOUT case No. 133); npecyna [IpuBpesnnor cyna Kantona llupuxy npegmeTy
Lambskin coats, 6p. HG930634 oz 30. HoBeM6pa 1998.rogune (CLOUT case No. 251); npecyza
[puBpegnor cyna Kantona Apray y llIBajuapckoj y npeamety Cutlery 6p. OR.96.00013 ox,
26. centembpa 1997. rogune (CLOUT case No. 217).

184



Y. 3apaBkosuh | ctp. 179-199

KOje 3aKJbyuyyjy YTOBOpE Ha Koje ce IpuMemyje beuka KOHBeHIMja MOpajy y3eTH
y 063up lex fori 6yayhu ga o Tora 3aBUCH /A JIM he UM OBO MPABHO CPeJiCTBO
6uTH JonymTeHo uau He (JoBuuuh, 2011: 395).

KonBeHIUja He npeABUbha pOK TOKOM KOjer MpoJiaBall MOXe yIIYTUTH KyILy
3axTeB 3a U3Bpllekbe 06aBese. be3 0631pa Ha TO, 0BO NPABO je UIlaK MOJI0XKHO
HOpMaMa 0 3aCTapesIoCTH Koje ce HaJla3e y MEPOJIaBHOM HallMOHAJHOM IpaBy,
WJIY, YKOJIMKO [TI0CTOje YCJIOBU 3a lbeHy IpuMeHy, y KOHBEeHIUjU 0 3acTapesiocTH
NoTpa)kMBaka y MehyHapo/jHoj npojaju pobe us 1974. ronune.

3. loae/buBambe KNy JOAaTHOT POKa 3a U3BpLIEHe 06aBe3e

Ysan 63(1) KonBeHnnuje npeasuha MoryhHOCT 3a mpo/jaBiia Jia JoAeJu Ky Iy
JIOIATHU POK pa3yMHe Jly»KUHE 32 U3BpIIEeHe lheroBux o6asesa. [1o cBojoj
CYUITUHH, OBa oApes6a KoHBeHIHje ce moayAapa ca 4jaHoM 47, KOju KyTIIy
oMmoryhaBa UCTO MpaBo HacpaM MpoJaBiia.

[IpopaBarl, camMo UMa ONIMjy Aa KYNLy J0AeJ U A0AaTHU POK pa3yMHe Ay KHUHe
3a U3BpIlebe beroBux o6asesa. OH je oJsianiheH Ha MOTYRAHOCT fa of KyTiia
3axTeBa U3BplIewe 06aBe3e, 1a CTOra, HAYeHO, U HUje iy»KaH Jja Cpe/iCTBO U3
ysiaHa 63(1) ynoTpe6u Kao peJ1ycJoB 3a HAKHAIHY TPUMEHY JPYTUX IPaBHUX
cpeacTasa koja npeasuba KoneeHnnwuja.” MehyTum, fose/buBarmbe 10JaTHOT
pPOKa KYIILy MOKe MPo/jaBIy OJIaKIIaTU Kopuillhewe MpaBa Ha pacKUJ yroBopa,
KaJla IpojiaBall HUje CUT'ypaH /ia Jiu je Kynal HauruHUo 6UTHY oBpeay (Babiak,
1992: 133; Jouuwnh, 2012: 186), uyiv he 1beroBo HeU3BPIlEhE IOBECTH JI0 OUTHE
noBpe/ie. Haume, Ha ocHoBY 4siaHa 64(1)(6), mpo/jaBal, MoXxe paCKUHY TH yTOBOP
aKo KyIall HUje HU Y 0 aTHOM POKY KOjH je oApeJHuo NpoJaBall y CKIaAy
yyiaHoM 63(1) u3BpuIno cBojy o6aBe3y Ja MJaTH LleHY UM Ipey3Me UCTIOPYKY
po6e, UJH je U3jaBuO a To Hehe yYUHUTH y Tako opeheHoM poky. Jlojie/buBatbe
JI0ZIaTHOT pOoKa Ky Iy, CTOra, 0JlaKllaBa Npo/aBly /ja IOTOM pacKHHe YToBOp
(6e3 HEONXOJHOT yCTAHOBJ/bAaBakha /1a JIK Ce PAJIU 0 GUTHO] TOBPE/IH), aJIU CAMO
YKOJIMKO KyTal| HUje MJIaTHO LIeHY UJIK IPey3e0 UCTOPYKY.'”

[IposiaBai Moxe J10/leJIMTH I0JaTHU POK KYIIY 3a U3BpIIeHe 06aBe3e HAKOH
LITO Kynal najHe y Jouwy. /Jlofe/brBamke JOAAaTHOT poKa Ipe JOCIeJ0CTH
obaBe3e KyIllla He MOXe Ce CMaTpPaTH peJIeBAHTHUM Y CMUCJY OZipe/iOHr YJiaHa
63 KoneHnyje. [[pyuMeHa ysiaHa 63 npeTnocTaB/ba YUHEHULY Jia je Kynal, Beh

9 Ilpecyna Anenanuosor cynay 'peHo6ay y npeamety SARL Ego Fruits v. La Verja, 6p. RG
98/02700 oz 4. pebpyapa 1999.roguue (CLOUT case No. 243); npecyna Buiier peruoHaiHor
cynay Ko6sienny y npeamety Computer equipment, 6p. 2 U 1230/91 o 17. centem6pa 1993.
roaute (CLOUT case No. 281).

10 Ilpecyna AnenanuoHor cygay 'peHo6ay y npeamety SARL Ego Fruitsv. La Verja, 6p. RG
98/02700 o 4. pebpyapa 1999. rogune (CLOUT case No. 243).
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Yy AOLIKbH Ca U3BpLHIEHEM obaBe3e Ipe Hero mwro he My npoJgaBal AO0AEJIUTHU
AO0JJaTHH POK 3a U3BpLIEH:€.

[IpozaBar Mopa KyIiy Moc/JaTH 00aBeIITEmE 0 J0/e/bUBaY JOAATHOT POKa
3a U3Bplleme 06aBe3e, Koje Tpeba GUTH yUYHMHLEHO Ha jacaH HauMH. YOIILITeHO
obaBelITewe KOjUM IpoJaBal Mo3MBa Kylla Ja CBOjy o6aBe3y U3BpLIU
,O0AMax"“ UJu ,y KpaTKOM POKY", He cMaTpa ce AoJie/bUBameM J0[aTHOT PoKa
y cmucay 4iaHa 63(1) Kousennuje (Uncitral Digest, 2016: 291). [IponaBar,
y o6aBelITewy Mopa OApPeJUTH TayaH [0JaTHU POK U MO3BaTH KyNua Aa y
OKBUPY TOT pOKa U3BpLIU CBOjy 06aBe3y. OH TO MOXe YYUHUTHU Tako mTo he
O3HAYUTH JATYM JI0 KOjer KyIall Mo>Ke U3BPLUIMTH CBOjy 06aBe3y, MJIH TaKO IITO
he HazHauuTH oZipeheHu nepuos (y poKy of jeflHe ceIMULle UM Mecell [1aHa,
Ha NpuMep). Y IUTepaTypH ce yKasyje U Ha GopMy/aLiujy Aa npojasal Mopa
Jla u3pasi ,ofpeheHu cTeneH NpUTHUCKA Ha Kynua“ a U3BPLIM CBOje 0b6aBe3e
(Bykagunosuh, 2012: 548).

JloflaTHYU POK KOjY IpoJiaBal, joJie/byje Ky MLy 3a U3Bpliele 06aBe3e Mopa OUTH
pasyMHe y>KHHe, LITO Ce Ollewyje y3uMatmheM y 003Up OKOJHOCTH KOHKPETHOT
cJly4aja, yk/byuyjyhu pesieBaHTHe Nocj0BHe o6U4aje U npakcy. CyZioBU cy
pas3/IMYUTO TyMa4UJIM pasyMHU POK y 3aBUCHOCTH OJ] TOra Aia JIA ce paju o
o6aBe3u Kynla Jia NJaTH LieHy WU Jia Ipey3Me ucnopyky. JlorndHo je ja ce
3alIpey3uMame UCIIOPYKe KYMIy Tpeba OCTaBUTH [y U POK Hero 3a njiahame
1leHe, C 063MpPOM Ha TO Jia je NoTpebHO Ja Kynal npejy3Me HU3 GaKTUUKUX
pazimu. Y jeJHOM CJ1y4ajy CyJ, je IPOTYMa4dHo AOAATHHU POK O, [1Ba U 110 Mecela
3a peysuMarbe WITAMIIAPCKUX MallMHA Kao pasyMaH.'! Kaja je y nurtamy
ob6aBe3a nJahama 11eHe, npojaBal, MoXe oJipeJUTH U Kpahu foaaTHU pok. Ha
npuMep, JoAaTHU pok of, 10 faHa 3a U3BpllIemhe 0Be 06aBe3e je TPOTyMayeH
Kao pa3yMaH o] CTpaHe cyaa.'?

Ynan 63(2) cycneHjyje npaBo NpoAaBLy Aa ce KOPUCTHU APYTUM paBHUM
CpeACTBUMA YKOJIMKO je MPeTXO0AHO KYILY A0AeJN0 A0JAaTHU POK pa3yMHe
JlY>)KMHe 3a U3Bpliewe ob6aBe3e. To 3Ha4YM a TOKOM Tpajama AOAATHOT poKa
KyIal| He MOXKe PaCKUHYTH yTOBOP HUTH 3aXTeBAaTHU HaZJOKHAAY LITETe yCJIes
HeusBpllewa. [IpogaBan, MehyTuM, Ha OCHOBY U3pUUHMTeE JUKIIMje YJIaHa Y/laHa
63(2), MoXe, HAKOH KyII4eBOT M3BpIlieha 06aBe3e, 3aXTeBaTH HAJIOKHAAY
LITEeTE ycJe[] 33101 beba.

CycneH3uja NpoJaBYeBOr MpaBa Jja Ce KOPUCTU APYTUM CpeJCTBUMA yCJe[
KyIn4eBe NOBpeJie yroBopa Tpaje OHOJMKO KOJIMKA je AY’KHUHA JOJaTHOT

11 TIlpecyna AnesnanuoHor cyga y Musany y npeamerty Bielloni Castello v. EGO op, 11.
nenem6pa 1998. rogune (CLOUT case No. 645).

12 TIpecypallpuspennor cyna Kautona Apray (LlBajuapcka) y npeamety Granular plastic,
6p. OR.98.00010 oz 11. jyna 1999.rogune (CLOUT case No. 333).
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pa3yMHOT poKa. YKOJIMKO KyTall He U3BPLIU CBOjy 06aBe3y y OKBUPY J0AATHOT
pOKa, NpoJiaBall ce HAKOH TOra MOXe CJYKUTH U JpyTUM CpeJiICTBUMA, Kao LITO
Cy NpaBoO Ha HAaKHaAy LITeTe 360r HeU3BplIewka U IpaBo Ha pacKu/j, yroBopa.
MebyTum, yko/rKo IpojaBal NpUuMH 00aBellTeke 0/ Kynia Ja Hehe U3BPIIUTU
CBOje 06aBe3e HU y HAKHA/IHO J10/le/beHOM POKY, IpoJaBal] Mo>Ke 0iMaX HaKOH
npujeMa TaKBOT 06aBelITeHa Jja Ce KOPUCTHU JPYyTUM CpeSCTBUMA.

4. IlpaBo npoAaBLa Aa paCKMHe YyroBop

4.1. IIpaso Ha packud 3602 6umHe nospede
yzaoeopa (unau 64(1)(a) Koneenyuje)

Oppen6e ynaHa 64 beuke koHBeHIHje ypehyjy npaBo npojaBiia /ja pacCKuHe
yroBOp ycJieJ, Heu3Bpllewa KynueBe o6aBese. [IpojaBal, Hajupe, Moxe
PaCKHUHYTH yroBOP YKOJIUKO KyHall YYUHU GUTHY IIOBpey yroOBOpa — HA OCHOBY
ysiaHa 64(1)(a) koju raacu:

,(1) [IposaBal MOXe U3jaBUTH Jja PACKH/A YT OBOP:

(a) ako Heusspuerse 6U10 Koje o6ase3e Kojy Kynay uma HA OCHOBY Y2080pd UAU
08e KoHgeHUje npedcmassba 6UMHy nospedy y2o8opa;"

utupaHa oapeda KopecnoHaupa ca yiaHoMm 49(1)(a) KouBeH1uje Koju Ha
WJEeHTHUYaH HauuH GopMyJInIle UCTO MPaBO 3a KYIMI[a YKOJIHUKO NpoAaBall
Ha4YMHU OGUTHY MOBPeAY yroBopa.

Packup yroBopa ce y CyAiCKOj U apOUTPAXKHOj ITPAKCH, aJId U Y IUTEPATYPHU
JedbuHUIIIE Kao ,CPeACTBO NocaeAbe HaMeHe" (J1aT. ultima ratio; eHr. remedy
of last resort), kaza ce o/l yrOBOpHe CTPaHE He MOKe ONpaB/IaHO OYEKHUBATH /ia
yroBop oap:xu Ha cHasu (Pauly, 2000: 225). ['oToBO CBY HallMOHAJIHU IPaBHHU
cucteMu npe Bubhajy ycJIoB Jja IoBpeJa yroBopa MMa oAroBapajyhu crenex
TEeXXHHe Jla OU ce CTEKJIO MPaBo Ha packu/ yrosopa (Josuuuh, 2015: 144). 360r
Tora ce oapei6e Koje ypehyjy npaBo yroBopHUX CTpaHa Ha pacKuj Mopajy
TYyMauUTH PECTPUKTHUBHO, OJJHOCHO, IPEJIHOCT Ce Mopa ZIaTUu CpeiCTBUMA
cJabujer MHTEH3UTETa YKOJIMKO Cy M0o/l06Ha /1a ,M3Jieye” yTOBOPHH O HOC.

Jlakse, na 64 mpojaBall, Ha OCHOBY 4JiaHa 64(1)(a) KouBeHI1iMje, ©Mao mpaBo
Ha pacKu/, HEONXO/HO je Jla Kynal, CBOjUM Heu3BpllewheM obaBe3e JoBese
Jlo 6UTHe noBpe/ie yrosopa. /la ji je moBpejia yropopa 6UTHa, Olielhyje ce Ha
OCHOBY 4JiaHa 25 KoHBeHIUje KOjU IJ1acu:

,Iospeda y2oeopa Kojy yuuHu jedHa cmpaHa cmampahe ce 6GUMHOM aKo ce Hhome
npoy3poKyje makea wmema dpy2oj CmpaHu 0d je CyWmMUuHCKU AUWA8d 0HO2 WMo je
onpagdaHo oyekusaJia od y2080pa, usy3es ako maksy nocieduyy Huje npedsudena
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CcmpaHa Koja yuHu nogpedy HUMu 6u je npedgudes10 pazyMHo Jauye UCMUX c80jcmasa
y ucmum okosiHocmuma.”

Ha ocHoBy npeTxoHO uTHpaHe oapen6e KonBeHnuje, fa 64 ce noBpea, U3
nepcrneKTUBe NPO/aBIa, CMaTpaJsia GUTHOM NMOTPEGHO je Aa:

a) Kynail| He U3BPIIIH CBOjy 06aBe3y;

6) la KynueBO HeU3BpIIlewke 06aBe3e JTO0BOAU 0 CYUITUHCKOT JIMIIaBabha
Npo/iaBIlia KOPUCTH KOjy je OIpaBAaHO 04eKHBAO0 0J] yrOBOPa;

B) /A je Kymnal NpeJBUAEO MOCJAEJUIY Y CMUCAY CYLITUHCKOT JIMIIaBamba
NpoJaBlia KOPUCTH KOjy je onpaBAaHO 04YeKHWBaO OJf yroBOpa, OJHOCHO Jia je
TaKBY NOCJIeUILY MOTJIO Ipe/IBUAETH Pa3yMHO JIMLE UCTHUX CBOjCTaBa Y UCTUM
OKOJIHOCTHUMa.

[Tocsieauiie KynmuyeBOr HeU3Bpllewa ob6aBe3e OlLEewyjy ce y CBETYy CBHUX
KOHKpPETHUX OKOJIHOCTH cJiy4daja. Ha npumep, neGUHUTUBHO HEHU3BPIIEHE
ob6aBe3e nuahawa LeHe, Uiy Beher fies1a neHe, HAYEJTHO KOHCTUTYHUILIE OUTHY
MOBpeJy yroBopay cBeTJy 4iaHa 25 Konseniuje.!3 Kao noTBp/a e DPUHU TUBHOT
Heu3BpllIela 06aBe3e Miahamwa I[eHe MoXe MOCAYKUTH U3jaBa KyIIia Ja He
KeJId ia IJIaTH LeHy, WM OKOJIHOCT /ia Ce KyTall HaJia3u y credajy.’® Hacynpot
TOMe, He3HATHO 3aKalllibelbe Yy Maahamy ieHe He MOXe Cce TYMauuTU Kao
OUTHa MMOBpeJia yroBopal®, ocuM yKoJIMKO o6aBe3a KyIlia /ia JaTH [[eHy 6e3
3a/l0Lbema Npe/icTaB/ba OMTaH eJleMeHT yrosopa (Josuuuh, 2017: 60).

Kaga je y nutamwy o6aBesa Kymla Ja Npey3Me UCIOPYKY, AePUHUTHUBHO
HeH3Bpllele 0Be 06aBe3e ce reHepasIHO MOXe TYMayMTH Kao 6MTHa NoBpe/ia

13 TIlpecyna Okpy:xHor cyfa 3anajHor JUCTpUKTa MuuureH y npeamety Shuttle Packaging
Systems, L.L.C. v. Tsonakis, Ina S.A. and Ina Plastics Corporation op 17. neniem6pa 2001. roguHe
(CLOUT case No. 578) (npema mumsbewy Cya, Hermsiahare 1jeHe je HajTeXXU 00JIMK GUTHE
HOBpeJie YyroBopa o/ CTpaHe Kymnua); ojyka MehyHaposHe TproBauke apouTpaxe Npu
TProBauKo-UHAYCTPUjcKOj KoMopH Pycke ®enepanujey npeamety 6p. 53/1998, 04 5. okTo6pa
1998. rogune (CLOUT case No. 468); npecyzaa Buuier pernoHaJsiHor cyaay lusengopdy y
npeamety Winter shoes, 6p. 17 U 146/93, ox 14.janyapa 1994.rogune (CLOUT case No. 130).

14 Tlpecypna Buuier pervonasnHor cygay BpaynmBajry (Hemauka) y npeamety Deer meat,
6p. 2 U 27/99 ox 28. okTo6pa 1999. rogune (CLOUT case No. 361).

15 Tlpecyna ®exnepasnHor cyna Ayctpanuje y npeamety Roder Zelt- und Hallenkonstruktionen
GmbH v. Rosedown Park Pty. Ltd. and Reginald R. Eustace, 6p.SG 3076 of 1993 FED No. 275/95
ox 28. ampusa 1995. rogune (CLOUT case No. 308).

16 Ilpecyna Ap6uTpakHor cyja npu MehyHapoiHOj TProBaukoj KOMOPHU y NpeJiMeTy
Machinery for a production line of foamed boards, Arbitral award No. 7585 u3 1992. rogune
(CLOUT case No. 301).
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yrosopa.’” Ca Apyre cTpaHe, Kallllbele KYIILla 0/ HEKOJUKO JlaHa [ja Ipey3Me
HCIIOPYKY HaueJIHO He Npe/ICTaB/ba GUTHY MOBPeAY,'® 0CUM YKOJIMKO Npo/iaBalj
HeMa noce6aH HHTepec Jja ce poba npey3Me y yroBopeHo BpeMe (Jopuuuh, 2017:
60). 3akalImbeme 01 HEKOJIMKO JJaHA MOXe MPOy3pOKOBATH OUTHY MOBPELY
yroBopa 3a NpojaBlia YKOJUKO CYy OKOJIHOCTH YTOBOpa TaKBe /ia 3aXTeBajy 0/
KyILa 6J1aroBpeMeHo Npey3ruMatbe UCIIOpyKe: Ha IPUMeED, YKOJIHUKO je IpeaMeT
yroBopa KBap/bUBa poba, UJIH YKOJHUKO je NpoJaBLy 6GUTHO [a UCIpa3HU Ha
BpeMe CBOje CKJIaJULITe UM 0CJI0601 TPaHCIIOPTHA CPeCTRa.

Kynan Mo>xxe y4MHUTHU GUTHY NOBPeAY YroBopa U YKOJHUKO Ce HEU3BpLIEHe
O/IHOCH Ha HeKy ApyTy o6aBe3y, a He Ha 06aBe3y NJahama lieHe U Ipey3uMatha
ucrnopyke (koje KonBeH1yja HaBoAM Kao OCHOBHe o6aBe3e npojasua). To 3aBucu
0/l BOJbe YTOBOPHUX CTPaHa, pejieBaHTHUX 06MYaja U yCIIoCTaB/beHe MpaKce,
Kao ¥ 0J1 OKOJIHOCTH cjy4aja. Ha npumep, y jeJHOM cay4ajy CyZ je TPOTyMadruo
Jia je Kynal y4YMHHO OUTHY IOBpeAY yroBopa TaKo IITO je NpeKpIINo o6aBe3y
3abpaHe peeKCcrnopTa Kojy My je 1poJjaBall HAMEeTHYO OAroBapajyhuM yroBopHUM
KJay3ysaama.t’

Beuka KoHBeHI|Hja oce6HO ypehyje npaBo YroBOPHUX CTPaHa HA PACKHUJ Y
cJly4yajy yroBopa ca y3acTonHUM ucrnopykama. Haume, ysian 73(1) KouBeHyuje

17 Opnyka Kunecke MehyHapo/jHe eKOHOMCKe ¥ TPrOBUHCKe ap6uTpakHe komucuje (CIETAC)
y npeamety Mung beans, 6p. CISG/2001/02 op 22. mapTa 2001. rogune (CLOUT case No.
987) (ox6ujame KyILa ja yroBOpHU IpeBo3 pobe 6posom Ha ocHoBY FOB kJ1ay3ysie); npecyza
[IpuBpepnor cyna Kantona Apray y llIBajuapckoj y npeamerty Cutlery 6p. OR.96.00013 o,
26. centem6pa 1997. ronune (CLOUT case No. 217); npecyza Buier pernoHasiHor cyza y
Xamy y npeamety Wrapped bacon, 6p. 19U 97/91 o, 22. centem6pa 1992. rogune (CLOUT
case No. 227) (ombujame Kynua ja IpMMU UCIOPYKY BUIIE OJ je/iHe IOJIOBUHE YTOBOPeHe
KOJIMYHHE pobe).

18 Ilpecyna AnenanuoHor cyaay I'peno6ay y npenmety SARL Ego Fruitsv. La Verja, 6p. RG
98/02700 o 4. pebpyapa 1999.roaune (CLOUT case No. 243) (kymnaiije o6aBeCcTHO po/jaBiia
Jla he KaCHUTH HEKOJIMKO JlaHa ca Mpey3uMatbeM je/lHe Y3aCTOIHE UCIIOPYKe); ca Apyre
CTpaHe, jeJlaH Cy/ je yCTAHOBHO /ia IO ba Ky IIIia 0] HEKOJIMKO JlaHa y U3BpIIeky 06aBe3e
npey3nMaiba UCIIOpYKe NMpeJcTaB/ba OUTHY MOBPEAY YTOBOpa — 06pas3yIoKermhe 3a OBaKaB
ctaB Cy/ je MpoHAIIA0 ¥ YNbEHUIU /i je TpoJjaBal] IPeTX0AHO JOAEeJN0 KNIy A0JATHU
pPOK 3a mpey3uMae ucrnopyke: BUuzieTu npecyny Kantonasnsor cygay Lyry (IlIBajiapcka)
y npeamety MTBE, 6p. A3 2001 34 oz 12. nenem6pa 2002. rogune (CLOUT case No. 629).

19 Ilpecyna AnenanuoHor cygay 'peno6ayy npeamety S.A.R.L. Bri Production “Bonaventure”
v. Société Pan Africa Exportop 22. ebpyapa 1995.roaune (CLOUT case No. 154) - npozaBarg
jesxesieo a 06e36eau a ce poba (papmepuie) He peekcnopTyjey EBpony, Beh a KoHauHa
JleCTUHANMja 6yay Tpkuiuta Appuke u JyxkHe AMepuke. Kynai ce c/io’kuo ca 3aXTeBOM
NpoJaBlia ¥ yroBOpOM ce 06aBe3ao Jja NpoAaBIly IPY>KH JloKa3e 0 KOHAYHOj leCTUHALUjU
po6e Ha TpxkuITe AppHKe U Jy>kHe AMepuke. Kako Kynarj H1je Ipy»KH0 NPoJaBILy JoKa3e
0 KOHAYHOj leCTUHALMjU pobe (M HAKOH IITO MY je MpoAaBal, 0CTaBUO JJOJAaTHH POK 3a TO),
CyZ je yCTaHOBHUO /1a je TUME yYUbeHa OMTHA MOBPea yTOBOpa.
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npeaBuba 1a ako y cjy4ajy yroBopa ca y3acTOIHUM UCIIOpyKaMa, HeU3BplIehe
6110 KOje 06aBe3e je/jHe CTpaHe Koja ce OJHOCH Ha je[JHY UCTIOPYKY IIpe/iCTaB/ba
OUTHY MOBpPeAY yTOBOpay Be3U Ca TOM UCIIOPYKOM, APYTa CTpaHa MOKe H3jaBUTH
Jla yroBOp packu/ja y oHOCy Ha Ty ucnopyky. OBa onpenba Konsenuuje ce
3ajeJHUYKH IpUMeyje KaKo Ha Po/aBlia, TAKO M HA KYIIIa.

Jaxue, ctaB 1 ynaHa 73 KonBeH1uje npejBuha npaBo 3a yrOBOPHY CTpaHy Jia
Y3jaBU pacKU/ yroBopa y 0JJHOCY Ha NojeiMHauYHy UCIIOPYKY YKOJMKO Jipyra
CTpaHa, Takohe y oAHOCY Ha Ty NOjeJUHAYHY UCIIOPYKY, YYUHU OUTHY NIOBPeAY
yrosopa. CBM KpUTepHjyMH U3 usaHa 25 KoHBeHIIMje KOju Bake 3a IOCTOjambe
OUTHe NOBpe/Jie yTOBOpa NIPUMeERY]jy ce Uy 0JHOCY Ha [I0je AMHAYHY UCIIOPYKY.
[locmaTpaHo U3 yI/1a IpoJaBlia, Ta IOBpeia MOXe Jla Ce CaCTOjU Yy HeU3BpLIeby
ob6aBese KyIll|a ja IJ1aTH LieHy 3a [IojeJMHAYHy UCTIOPYKY, UJIM YKOJIUKO Kynalj
He NIpey3Me [10jeJUHAYHY UCNIOPYKY pobe, UTA. Y TAaKBOj CUTYaLUju, IpoiaBall
MO’Ke PaCKMHYTH YTOBOP Y OJJHOCY Ha NojeIMHAYHY UCIIOPYKY, A0K he yroBop
OCTaTH Ha CHa3W y OJHOCY Ha NpeTXOoJAHe NojefHHa4YHe ucrnopyke. Ca gpyre
CTpaHe, CaMO Kallllbemwe KyIllla y UCIJIATH LieHe 3a N0jeIUHa4YHy UCIIOPYKY He
Mopa GUTH OCHOB 32 PACKUJ, YTOBOPA Y 0OJHOCY HA TY UCIOPYKY.*

4.2. IIpaso Ha packud yc/ied Heu3apuieka obase3e y 000amMHOM
POKY Koju je odpeduo npodaesay (4naH 64(1)(6) Koneenyuje)

Ysan 64(1)(6) KonBeHnnuje npejiBuba sia nposaBall MOXe paCKUHYTH YTOBOp
aKo Kynal, HHje y LOZlaTHOM POKY KOjH je oZjpeJiM0o NpoJaBal y CKJaJy ca
4yjiaHoM 63(1) u3BpuIKO CBOjy 06aBe3y Jla JIaTH LEHY UM IPEY3Me UCITOPYKY
pobe, UH je u3jaBUO Aa TO Hehe yYMHUTH y TaKo o peheHoM poky.

Jla 6v npojaBal MoOrao ia pacKMHe yroBop Ha 10/1/1034 4/1aHa 64(1)(6) KonseH-
1je, MoTpeOHO je a 6yAy UCyHeHU ofpeheHH ycioBu.

Hajnpe, npozaBar, Mopa Kyniy Ja ocCTaBd JOAATHU POK pa3yMHe AYy>XKUHE
3a U3BplIeke obaBese, y ckaagy ca dyiaaHoMm 63(1) KonBeHuuje (BUAeTH
u3Jiarame y nogHacsioBy 3). Ynan 64(1)(6) KoHBeHIMje ycnocTaB/ba Be3y ca
yyaHoM 63(1) - o oBoOj opes6U MpoAaBal, Moxce OAPEeAUTH KyILY JOAATHU
POK pa3yMHe JyKMHe 3a U3BpIlIehe HheroBux obasesa. MehyTum, ga 6u
MOrao Jja pacKMHe yroBOp Ha Mo/J1031 4jaaHa 64(1)(6), npoaaBal NpeTX0AHO
MOpa NOJIeJIUTH N0JAaTHHU POK Ha Koju yKa3yje 4iaH 63(1) KoupeHnuje. Be3a
n3Meby oBe JiBe oipe/i6e je ycrnocTaB/beHa 360T Tora mTo ce 4jaaH 64(1)(6)
NpUMemYyje Y CUTyallUjyu Kajia HUje jacHO Ja JIK ce paJii 0 GUTHOj MOBpe U
yroBOpa, Ha Ha4UH KaKo je To onucaHo y 4jaaHy 25 KoHBeHLUje. YKOJIHUKO je

20 Tlpecyna Ap6utpaxsor cyga [IpuBpesHe komope Llupuxa 6p. 273/95 ox 31. Mmaja 1996.
ro/iuHe.
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jacHo zia ce paiy 0 GUTHOj TOBPE/H, OH/IA HE TOCTOjU TOTpe6a J1a ce aKTUBUPA
yyaH 64(1)(6) - y ToM cay4ajy npuMemyje ce 4iaH 64(1)(a) - mpojaBal Moxe
PacKHHYTHU yroBOP YKOJMKO HEM3BPILIEHE OUJIO0 KOje 06aBe3e Kojy Kymnal uMa
Ha 0CHOBY yroBopa uu KoHBeHIWje npe/icTaB/ba GUTHY OBpeAy yropopa.?!
MehyTuM, yKOJHMKO HUje jacHO Aa JIU ce paZy 0 GUTHOj NOBPE/IH, TPOAABal] MOXKe
OTKJIOHUTH MpenpeKy 3a pacKu/ yroBopa Tako mto he npuMeHUTH 4iaH 64(1)
(6) - ocTaBuhe Kyny AoJaTHU POK pa3yMHe Ay KHHe 3a U3BPIIEhe leroBUX
06aBe3a; HAKOH MCTeKa TOI pOKa, UJIM HAKOH LITO MPUMH 00aBELITEHE 0O/
KyImla Zia cBojy o6aBe3y Hehe U3BPLUIMTH Y OKBUPY TAKBOT POKA, MpoJaBalj
MO’Ke PaCKHHYTH yTOBOD.

Jpyru ycjoB 3a packu/, je Aa ce HeW3BplIewe obOaBe3e KyMla cacToju y
Henuahamy lLieHe UJM Helpey3WMaky UcCIopyKe. MexaHU3aM 3a pacKuj
yrosopa npesasubeH 4ynaHoM 64(1)(6) KoHBeH1Mje HYje IPUMEHJ/bUB YKOJIHUKO
ce IIOBpeJia yroBopa o/, CTpaHe KyIIla CacTojU Y HEU3BpLIewy HeKe Apyre
o6aBese, ocuM o6aBe3e nahama lieHe UK Hellpey3uMatha ucnopyke.?? Kaga
jey nuTamwy noBpesa ob6aBesa nahamwa ieHe, moj TUM ce MoApa3yMeBa He CaMO
HeM3BplIewe Mahamwa y y>KeM CMHUCJTy, HEr0 U Hen3Bplueme GpOpMaJTHOCTH
KOje Cy HeOIlXOJlHe 3a peaJsinsalujy niahama.?® Ha npumMep, nponyct Kymnia
Jla OTBOPHY aKpeJAMTUB TyMadH Ce Kao HeU3Bpllewe o6aBe3e niahama LieHe U
Jl0J1a3u 1oJ okBuUp 4ysaHa 64(1)(6) KouBeHnnuje.?

YKoJIMKO npojaBall fofle/1d KyNiy AoJAaTHU POK 3a U3BPIlIee HeKe Jipyre
ob6aBe3e, a He o6aBe3e NJahamwa LieHe WU NIpey3uMatba UCIIOpYyKe, Na Kynalj
y JOAATHOM POKY He U3BPILM CBOjy 06aBe3y, TO He Jiaje ay TOMaTCKU MpaBo
Npo/aBLYy ia paCKUHe yroBop. Y TOM cJy4ajy, Hehe ce npuMeHuTH 4saH 64(1)(6),
Beh usian 64(1)(a) KonBeH1Hje, Koju IpeiBUba /ja mpo/jaBal] MoOXKe paCKUHY TH
yroBOP YKOJIMKO Kynal yYMHHU 6UTHY NOBpey yroBopa. Mmak, fofaTHH pok

21 VY cyjackojnpakcu NOCTOjU M CJIy4aj Kajia je 3ay3eT CTaB Jla Ipo/jaBall HU y KOM CJ1y4ajy
(4yak 1 Kaz je jacHO fa ce pajii 0 GUTHO] MOBPE/IM YTOBOPa) He MOKe YTOBOP PAaCKHUHYTH,
aKo MPeTX0JHO He 0N Ky A0JaTHH POK pa3yMHe AyKHHe 3a U3BpIlewme 06aBesa,
Ha ocHoBY 4yJsiaHa 63(1) KouBeHnuje. Bugetu npecysy BpxoBHor cyzia AycTpuje y npeimMeTy
Carpets, 6p. 6 Ob 187/97m opg 11. centem6pa 1997. rogune (CLOUT case No. 307). Unak,
OBaKaB CTaB Ce MOXKe IoCMaTpaTH Kao U3y3eTak.

22 Opnayka Apoutpaxsor cysia MehyHapoHe TproBauke koMmope 6p. 8574 u3 centeMm6pa
1996.roxune; npecyga llpuspennor cyna Kantona Cent Nasnen (IlBajuapcka) y npegmeTy
Sizing machine case, 6p. HG.1999.82-HGK oz 3. nenem6pa 2002. ronune (CLOUT case No. 886).
23 Ynan 54 KonBeHnuje n3puyuTto npeBrha o6aBe3y 3a Kynuna fja 06aBy ¢opMasTHOCTH
y Be3H ca u3BplueweM niahama nexe: ,Kynuera o6aBesa /ia UCIJIATH LeHY M0/ipa3yMeBa
npejy3uMale Mepa U HCIyHaBakhe GpOPMaJHOCTU NpeABUEHUX yrOBOPOM HJIH
oZiroBapajyhuM sakoHMMa U IponKucKMMa Jia 61 ce oMoryhusio usBpiiewe naahama.”

24 Tlpecyna OkpyxHor cyzaay Cany (llBajuapcka) y npeamety Transport of spirits, 6p. T
171/95 ox 20. debpyapa 1997.rogune (CLOUT case No. 261).
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KOjH IpoZiaBal] 0CTaBJ/ba Ky NIy 3a U3BPILUEH € HEKe IpyTe oOaBe3e (a He 06aBe3e
Jla IJIaTH LeHY WJIM [Ipey3Me UCIOPYKY) HUje cacBUM 6e3 zejcTBa. Haume, o
HCTEeKa TOT POKa, UJIH 10K He IPUMHU 00aBelITehE 0/ KyNIja /ja Hehe U3BPIIUTH
CBOje 06aBe3e y TOM POKY, IPOJaBal] ce He MOKe CJYKUTHU JJPYTUM CPeJICTBUMA,
[a HY IpaBOM Ha pacKu/J yrosopa (npumemyje ce 4iaH 63(2) Kouseniuje®). Ca
Jipyre cTpaHe, oji6ujarbe KyIlia Zia U3BPLIM TaKBY 06aBe3y ¥ A0JaTHOM POKY
MO3Ke OTeXaTH KBaJMPUKaLHUjy IOBpe/ie yroBopa U MM y TPUJIOT TBPHH Ja
ce pajiu o 6GUTHOj OBpe/y yroBopa.2

Tpehu yc/10B 3a packu/, IOCTOjU YKOJIMKO KyTal| He U3BpILIM 06aBe3y nyahamwa
LleHe UJIM Ipey3uMatba UCTIOpYKe y 10[,aTHO OCTaB/bEHOM POKY, MJIM U3jaBU [a
To Hehe yYMHUTH y Tako oJjpeheHoM poKy.

4.3. [Ipaso npodasya da packuHe y2080p y cay4ajy Kao
je Kkynay naamuo yeHy (unaH 64(2) Koneenyuje)

YnaH 64(2) KoHBeHI 1je BpeMeHCKU OrpaHUYaBa IpaBo NPo/iaBIia Jja pacKuHe
yroBOp y CUTYyallMju Ka/ia je Kynal, [jaTyo 1eHy. TekcT oBe oapezbe riaacu:

~Mehymuwm, y cayuajy kad je Kynay naamuo yeHy, npodaeay 2y6u npaso da packuHe
Y2080p YKOJAUKO MO HUje y4UHUO:

(@) y morsieny 3aZi01iHeJIOT U3BpIIeHka 0J CTPAaHe KyIIla [pe Hero IITo je
Ca3Hao 3a U3BpLIEH:E; UJIU

(6) y morsiey 6uJio Koje Apyre MOBpejie, OCUM 3a/I0I[HEJIOT U3BPLIEHA, Y
pPa3yMHOM pPOKY:

(i) nowTo je npoAaBal, ca3HA0 UJIM MOPAO Ca3HATH 3a NOBPeEAY; UJIH

(ii) no ucmexy dodamHoz poka koju je odpeduo npodasay y ckaady ca cmagom
(1) waaua 63 uau nowmo je kynay usjasuo da Hehe uzgpuiumu cgoje ob6asese y
080M d00amHOM poKy.”

Hanpen uutupaHa oipesn6a KoHBeHIIWje ce TpUMebyje UCK/bYYHUBO Y CUTYalUjU
Kaja je neHa nsahena. /lo lheHe MpUMeHe He 0J1a3H YKOJUKO Kylal, HUje
IJIATHO LieHY, 0ZJHOCHO, Ta/la NPO/aBLy HaueJHO HYje BpeMeHCKH OrpaHuyeHo
npaBo Aa packuHe yroBop (Uncitral Digest, 2016: 296). Jegau cyf je 3ay3eo
CTaB Jia YaK M YKOJIMKO KyIlal [IJIaTH [ieo LieHe, Tpo/AaBall 3ap>kaBa IpaBo Ja

25 Tloxcehamwa paawm, oBa oZipe6a riaacu: ,AKo mpoJiaBal] He TPUMHU 06GaBEeIITEHE O
Kynia aa Hehe u3BpuuTH CBOje 06aBe3e y pOKY KOjH je Tako ozpeheH, mpojaBal He MOXKe
JI0 KCTEeKa TOT poKa Jla Ce KOPUCTH GHJI0 KOjUM CpeICTBOM IpeBuheHUM 3a C1y4aj moBpeje
yrosopa. [Ipogasaiy, mehyTum, He ry6u 360r Tora npaBo /Jja ycje A0lbe KyIliia 3axTeBa
HakKHaAy mreTe.”

26 Bupgetu dycHoty 21.
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packuHe yroBop y 6110 KOM TpeHyTKy.?” MehyTuM, npaBo npojaBLua fja pacKuHe
yroBOP y 6MJI0 KOM TPEHYTKY, 6€3 BpeMeHCKOT OTPaHUYema, 3a CJ1y4aj [a LieHa,
WJIM Jleo LieHe, HUje N1aheH, He MoXke ce TyMa4yuTH alcoJiy THO: IpojaBal] He
MOXe, CyIPOTHO HaydeJsy fo6pe Bepe, HEONPAaBJAaHO OAYTOBJAYUTH PACKU]
yrosopa.?®

Ynan 64(2) KoHBeHIlMje pa3/iMuMTO TpeTHUpa MOBpPeAy YyroBopa y BHUAY
3a/I0IHEJIOT U3BPIIEHA KYIILa 0/ 0CTAJINX II0BPe/ia yroBOpa 0/ CTPaHe KyTIia.
Y caydajy 3a/io1HeJIorT U3BpIlliekha, MpUMewyje ce 4iaaH 64(2)(a): npoaasai
ry6u npaBo Jila pacKhHe yroBOp aKo TO HUje YUMHUO npe He2o Wmo je casHao
3a 3a/l01jHeJI0 u3Bplleke. [lakje, IpeTHOCTaBKa 3a IPUMEHY OBe ofpefoe
je Aa je kymal, cBojy o6aBe3y Beh U3BpILMO (JOAYIlIe ca 3a40LbemeM). Mako
TO HHUje U3PUYUTO NpeaBUheHo YaaHoM 64(2)(a), npuMemwyje ce reHepaHO
Haudesio KoHBeHIUje fa ce MOpa paJUTHU O IOBPeJHU YroBopa Koja ce MoXe
OKapaKTepHcaTHU Kao GUTHA. Y CYNPOTHOM, YKOJUKO 3a/I011HEJI0 U3BPILIEHh e
He Ipe/iCTaB/ba OUTHY NMOBpPeAy, TpoJaBal He 61 UMao NMpaBo Ha packuzg, Beh
61 Morao Jija ynoTpe6u Apyra paBHa cpeAcTBa. 3a/Jj01[HEJIO U3BPLIEHE Ce
MO’Ke OZJHOCUTH Ha 6MJI0 KOjy 06aBe3y Kojy KyIall UMa Ha OCHOBY YTOBOpa UJIU
KonuBenuuje. To He Mopa 6UTH caMo CJ1y4aj ca 3aJ0libemeM 06aBese naahamwa
1ieHe, Beh 1 ca 3a/j01beHEM Y TPEY3UMamkhy UCIIOPYKE UM Y U3BPLIEHY HEKe
Jipyre ob6aBese. 06aBelLITEmE NPOJABLA 0 packuay Hehe Mohu fia mpousBese
ZlejCTBO aKO je OHO OCJIaTO KYIIy HAaKOH IITO je MpoJiaBal] Ca3Hao /ia je Kynalj
HebJ1aroBpeMeHO U3BPIIUO 06aBe3y nahama LieHe UK je YYIMHUO pa/iiby Koja
ce nouctoBehyje ca niahamweM LieHe (Ha NpuMep oTBapame JOKYMEHTapHOT
akpeJUTHUBA); Takohe, npoaaBal Hehe Mohu 1a packrHe yroBop HAKOH LITO je
Ca3Hao /a je Kynal npeyseo poby ca 3a/l0LlbeHEM, [I0K je LleHa 3a poOy nJiaheHa.

Penieme u3 ysaHa 64(2)(a) je ctpoxe y nopehemy ca peliel-eM KOpeCoHJeHTHE
onpende Koneennuje (dsan 49(2)(a)) koja ypebyje moJsioxaj Kymnia Kao
MOBEPHOLA y CUTYAlUjHU KaJia je mMpoJasal ucrnopy4yuo poby. [lpema unany
49(2)(a), y cyyajy 3a/01iHe e UCIIOPYKe, KyTall MOKe PaCKUHYTH YTOBOp Y
pPa3yMHOM pOKY HAaKOH IITO je ca3Hao 3a TaKBY UCNOPYKyY. Ca ApyTre cTpaHe,
Npo/aBall Mopa ieJIOBAaTH BeoMa 6p30 YKOJIMKO HaMepaBa /ila paCKUHe yroBop
ca KyIlleM Koju je aTHo neHy (Babiak, 1992: 133). CMucao ctpoxer ypehema

27 lpecynaBumier pervoHasiHor cyaay ['pany y npeagmeTty Romanian wood, 6p. 3R 68/02y
ox 31. maja 2002. rogune (CLOUT case No. 539).

28 JenmaH cyn je, MehyTuM, ycTaHOBHO Aia IpO/JaBall HUje U3ry6Ho MpaBo HA paCKUJ UAKO
je mpoTekJio ecT Mecely U3MeDhy fo/ie/bMBatba Ky Iy AOJaTHOT poKa 3a yiahame [jeHe U
usjaBe packua. Cy/ je oBakaB cTaB 06pa3JI0KHUO TAKO IITO je HABEO Jla KyNal| HUje MOTrao
pa3yMHoO Ja o4eKyje Ja npojaBal Hehe HCKOPUCTUTH CBOje MpaBo Ha packuf. Bugetu
npecyay Bumier pernoHasiHor cysa y Munxeny y npeamerty Cars, 6p. 23 U 2421/05 op 19.
okTo6pa 2006. rogune (CLOUT case No. 826).

193



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | BPoj 96 | 'ofuHA LXI | 2022

OBOT IIpaBa y 0OJAHOCY Ha [IpO/iaBlia CacTOju ce Y YHbeHHUIIH Ja je mpoaBal Beh
IIPUMHO UCIJIATY LjeHe U [Jla je ’heroBa Mo3UliMja ycJje[ 3aKacHeJle UcIJiaTe
LleHe UJIU He6J1aroBpeMeHOT Ipey3uMatba UCIIOpYKe 0/ CTpaHe Kymla AajaeKo
NOBOJbHU]jA HEro N03ULMja KYNLA KOjU TPIU NOCJIeAULe 3a/l0LHe e UCIIOpYKe
pobGe.

Y norsieiy HeKe ipyre MoBpe/ie YyroBOPa, a He 33/101[HeJIOT U3BPLIEHA, IpUMe-
wyje ce 4yaH 64(2)(6) KouBeHyuje. Y npakcu cy TakBe OBpPeJie YroBOpa 0/
cTpaHe Kynua petke. Kao npumep Moxe MoCJayKUTH Beh IOMEeHYTH ciy4aj
noBpeJie o6aBe3e 3ab6paHe peeKCIopTa KOjy je MpoJiaBal HAMETHYO KyILY
oZiroBapajyhum yroBopHuM KJjaysyJsama (BuzeTu pycHoTy 20). OBa oapenda
pas/rKyje cCUTyalidjy KaJa je NpoJaBal oApeano AOAATHU POK KYIIy 3a
M3BplIeHe 06aBe3e y CKJIaAy ca 4iaHoM 63(1), of cuTyanuje Kajja TakaB PoK
HUje ogpebheH. Y norseny o6aBe3e Mpo/iaBLa ia OCTABH AOJATHHU POK KYTIIY 3a
M3BplIeke 00aBe3e NPUMEYjy Ce UCTA HaveJsla Koja BaXke U 3a CJ1y4aj MoBpe/Jie
yroBopa oJi CTpaHe KyMla y CMUCJIy Hemslahawa LieHe UM Helpey3uMamba
vcnopyke (BUAETH U3Jlarakbe y OKBUPY IOJ{HACI0Ba 4.2.).

Y cny4ajy na npojaBal HUje KMy OCTaBUO JOJATHU POK 3a U3BpLIEHE
o6aBese, Mpo/jaBal ry6y NpaBo Ha pacKKJ yroBopa YKOIUKO TO HUje YYUHHO Y
pa3yMHOM POKY IIOIITO je CA3HA0 UJIM MOPAao ca3HaTH 3a moBpey (dsaH 64(2)(6)
(1)). Y ToM cay4ajy Mopa 6UTH jacHO ia ce paZiu 0 GMTHOj IOBpeJH yroBopa, jep
64 y CyIpOTHOM IpoJaBall MoOpao Zia OCTaBU I0AATHU POK KYIIIY 3 UCTTYbeHhe
o6aBe3e. AKO je MpoJaBal; 0CTaBHO A0JaTHHU POK pa3yMHe AYKUHE KYIIy 3a
U3BplLIeke 06aBe3e, IpoJaBal r'you IpaBo a pacKKMHe yroBOP YKOJIUKO TO HUje
YYMHHO Y pa3yMHOM POKY HaKOH MCTEKa J0JaTHOT POKa HJIM IOLITO je Kymarj
M3jaBHoO J1a Hehe U3BPIIUTH CBOje 06aBe3e Y OBOM JI0JJaTHOM poKY (4JiaH 64(2)
(6)(ii)). CMHcao BpeMeHCKOT OrpaHMYena npaBa npojania Ja yroBop Moxe
PaCKMHYTH Y pa3yMHOM POKY Ce CAaCTOjU y 3alUITUTH UHTEpeca KyI1ia, C 063UpoM
Ha To Jja 61 mpozaBal Morao, npatehu pa3Boj Ha TPXKUIY, 1A IIIEKYIHIIE U
pacKuHe yrOBOP OH/a KaJla TO lhbeMy HajBullle oaropapa (hupwuh, 2018: 172-73;
Jpamkuh, CranuBykosuh, 2005: 400).

5.[IpaBo npojaaBua ja yMeCcTO Kynia u3Bpuin cnenudukanujy poée

YsaH 65 je nocaeamwa oapezsda y oaebky KoHBeHIMje Koju ypebyje npaBHa
CpeJicTBa Mpo/iaBlia 3a C/y4aj MoBpe/ie yroBopa o cTpaHe Kymnua. OBa ofjpesnba
ypebyje cuTyauujy Kaja je npeMa yroBopy Kymnal, Jy>KaH a ofpeau 00JIUK,
Mepe WJIU Apyra obesexja pobe (T3B. cnienuébukanujy). [lpema ynany 65(1),
aKo Kynall He YYMHU cneludUKaLHjy 10 YTOBOPEHOT AaTyMa UJIM 10 MCTeKa
pa3yMHOT poKa IIOLITO je 0 NpoJiaBLa IPpUMHUO 3aXTeB /la TO yYUHHU, IPoAaBalj
MO3Ke, He upajyhu TUMe y cBoja Aipyra paBa Koje MoKe UMaTH, yYUHUTH caM
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Ty cienudHUKaIUjy ¥ CKJIaJy ca KylTYeBUM NoTpebaMa Koje cy My MorJie GUTH
MIO3HATe.

[IponaBan, AakJe, MOXe, yMeCTO KyIla, caM OJpeAUTH clenuPpuKaLujy
pobe oz oapehennm ycaosuma. Hajipe, moTpe6Ho je fa Kymnai, NponycTu Aa
oApenu cnequpUKaLHUjy 0 yrOBOPEHOT JaTyMa. YKOJHUKO TakaB JaTyM HUje
yroBOPEH, NpoJiaBal], Mopa, yKOJIHUKO KeJH [a ce KOPUCTHU paBOM M3 4JaHa
65, Kynuy JoZieJIMTH Pa3yMHU POK Ja TO yYUHU. YKOJIMKO Kylal, He oJpeJu
cnenuduKaLMjy A0 UCTEKa yTOBOPEHOT JaTyMa UJIM pa3yMHOT poKa, IpoJaBalj
MOXe CaM TO YYUHUTH.

3axTeB mpojaBalna npeMa KyInuy Za oApeau crnequdruKalnujy y pa3yMHOM
pPOKY HNpPOU3BOAU [1€jCTBO TeK Kaja CTUTHe Kynuy. OBJe ce Hauyasu Ha
O/ICTyName 0J reHepaJsiHOT nmpaBusa KoHBeHIMje U3 4saHa 27 y norjaeny
cJlatba 00aBelITeHa, 3aXTEBA U JPYTUX caonuTewa.>’ Ha kpajy, npogasar
MOpa YYMHHUTH crienudUKaLujy y CKJIaZy ca KymieBUM NoTpebama Koje Cy My
MorJie GUTH IO3HATe.

[IpogaBal, HUje Ay>KaH Jla oapeau cnenudUKanrjy pobe YKOJUKO KyImary
NpONyCTH Aa TO y4YuHHU. OH ce Moe CIY>KUTH U IPYTUM IPaBHUM CpeJCTBUMa
KOja My CTOje Ha pacroJiaramwy, a 0 KojuMa je 61JIo peyH y NpeTXOAHUM K3Jiara-
wuMa. [lopeJ; Tora, Ha OCHOBY U3pUYUTE AUKIHUje yaaHa 65(1) KouBeHluje,
Y YKOJIMKO YUHUHU crieljipuKanujy, To IpoAaBla He cipedyaBa Jia ce KOPUCTHU
JPYyTUM IIpaBUMa.

[Ipema usany 65(2) KoHBeHI1IMje, aKo MpoaBall caM YYUHU creliupUuKaIrjy, od
je Ay»KaH a 06aBeCTH KyIla O lbbeHUM I10jeJUHOCTUMA, Kao U Jja My OZpeau
pasyMaH poK y KOMe KyHall MOXKe YYMHUTHU HeKy JpyTy cnenudukanujy. Ako
KyTall, MOIITO je MPUMHO TaKBO 0GaBellTeme MPOJ[aBla TO He YYUHU y TAKO
onpeheHOM pokKy, cnenuduUKalMja Kojy je yYMHHUO NpoJiaBal je o6aBe3Ha 3a
KyIua.

29 Ynan 27 KouBeHnuje riacu: ,M3y3eB ako je U3pUUYUTO ApyKUHje IpesBUhEHO y 0BOM
neny KoHBeHIUje, Ka/i je jeiHA CTpaHA HEKO 00aBellTe ke, 3aXTEB UJIH IPYTO CAONIITEHE
JlaJia MJIM YYUHUIIA y CKJIa/ly ca OBUM JleJIOM M Ha HauMH KOju ce cMaTpa ojrosapajyhum
y AATHUM OKOJIHOCTHUMA, 3a/I0Libekbe UM I'PelllKa Y IPEeHOCY CAoNIITemha UIN YNbeHHLa
Jla CaoMNIITee HUje CTUIJIO He JIMIIaBa Ty CTpaHy IpaBa /ia ce Ha TO CaoNIlITeme No31Ba.”
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6. 3aKk/by4yak

[IpaBHa cpeAcTBa KojuMa MpoJiaBall pacnoJjaxe y cjay4dajy noBpeje yropopa
0 MehyHapoJHOj npojaju pobe oJf CTpaHe KyIlia IPeTeXHO Cy pa3BpCTaHa y
yjlaHOBHUMA 61-65 Beuke KOHBeHIIHje.

[IpojaBal, Hajnpe, Ha OCHOBY 4slaHa 62 KoHBeHIMje, MOKe O/ KyIIIla 3aXTeBaTH
U3Bpllele obaBe3e. YCJIOB je Ja Kylal, U3BPIUM NOBpeAYy YyroBopa, U TO
Heu3BpllemheM 6110 Koje 06aBe3e Koja NpoM3JIa3u U3 yrosopa uau Kousennuje
(vkJpydyjyhu v pesieBaHTHe 061Yaje U IpaKcy).

Kynan moxxe, Ha nozJ103u 41aHa 63 KoHBeH1Mje, fa o4eIU KyILy AOAaTHUA POK
pasyMHe 1y>KUHe 32 U3BplIetbe lheroBux o6asesa. JlogaTHU POK KOjU poJaBall
Jlo/ie/byje KyIILYy 3a U3Bpllehe 06aBe3e Mopa GUTH pa3yMHe AyXKHHe, IITO ce
oleyje y3uMatheM y 063UP OKOJTHOCTH KOHKPETHOT ciy4aja, YK/by4yjyhu
peJsieBaHTHe IOCJIOBHe 061Yaje U npakcy. lofe/buBambe J0AATHOT poKa Ky Iy
MOXKe MPOoJaBLYy OJIaKIIATH Kopulnhemwe MpaBa Ha pacKuj yroropa, Kaza
IpoJiaBall HUje CUT'ypaH /ia Jiu je Kynal, HaYMHUO GUTHY NOBpeJy yroBopa,
nv he ’eroBo Heu3BplIeHE JOBECTHU 10 GUTHE OBpeE/Ie.

Ynan 64 KouBeHnuje ypebhyje mpaBo npoaBiia ja packuHe yrosop. [Ipogasar,
Hajlpe, MOXKe PAaCKUHYTHU YrOBOP YKOJUKO Kylal yYUHU OUTHY MOBpeAY
yroBopa (4san 64(1)(a)).

Yuan 64(1)(6) KonBeHnuje npegsuba ga npojasal, Moxe paCKUHYTH YTOBOP
aKo Kymnal| HUje, y 0 aTHOM POKY pa3yMHe AYy>KHHe KOjH je oipeiHo IpoAaBall
y CKJaZy cadsanoM 63(1), u3Bpuiro cBojy o6aBe3y Jia IJIaTH LieHy U Tpey3Me
HCIIOPYKY pobe, UJIU je u3jaBUO Aa TO Hehe yYUHUTH y Tako ofpeheHoM poky.
OBO CpeACTBO ce IpUMemyje y CUTYalluju KaJa HUje jaCHO Ja JIk Ce paju O
O6UTHOj IOBpe/M YTOBOPA, HA HAYMH KaKo je TO ONMcaHo y usaHy 25 KoHBeH1Wje.

YKOJIMKO je Kynalj IJIaTHO LieHY, a IPUTOM YUHU NOBpPeJly YyroBopa, IpaBo
MpoAaBIA J]a paCKUHe YTrOBOP je BpeMeHCKH orpaHudeHo. Ty KoHBeHIHja
ycrnocTaBJ/ba pa3JMKy u3Mehy noBpe/e Koja ce cacToju y 3aJ0LHeJIOM U3BpLIELY
Y OCTaJINX MOBpeAa. Y cay4ajy 3a/l0I[HeJIOr U3BPIlIEeHha, IPUMembYyje ce YIaH
64(2)(a): npojaBail; ry6y mpaBo /a pacKUHe YTOBOP aKO TO HUje YYHUHUO hpe
Hez0 Wmo je ca3Hao 3a 3a|01HEJIO U3BPLIEE. Y MOTJIe/ly HEKe APYTe NoBpe/e
yroBOpa, a He 33/I01[HeJIOT U3BplIeHa, IpUuMemyje ce 4aaH 64(2)(6) KonpeHnuje.
Y cnyy4ajy fa npoJiaBal HUje KYIIy 0CTaBHO A0AATHH POK 3a U3BPIIehe 00aBe3e,
npojaBal Iry6y NpaBo Ha pacKUJ yroBopa yKOJUKO TO HUje YUYUHHO Y pa3yMHOM
POKY MOLITO je ca3Hao UJIK MOpao ca3HaTH 3a noBpeay (4siaH 64(2)(6)(i)). Ako
je mpojaBal, 0OCTaBUO JOJATHU POK pa3yMHe Ay>KHMHe KYILY 32 U3BPIIEHE
o6aBes3e, Mpo/iaBar, r'you MpaBo Jja pacCKKMHe YTOBOP YKOJIHKO TO HHje YYUHHO
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y pa3yMHOM pOKY HAaKOH UCTeKa JJ0/IaTHOT POKa HUJIM MOLITO je Kynal| U3jaBruo
Jla Hehe U3BpIIMTH CBOje 06aBe3e y OBOM J0AaTHOM poky (wiaH 64(2)(6)(ii)).

Ha kpajy, unan 65 KouBeH1je npejBuba fa npojaBal Moxe caM YYUHUTHU
crnenudukanujy pobe yKoJUKO Kynal, TO He yYUHU. AKO Kynal, He YYUHHU
cnenudUKaLMjy 10 YTOBOPEHOT AaTyMa UJIH J10 UCTEKA Pa3yMHOT POKa OLITO
je of mpojaBla NPUMHUO 3aXTeB Jla TO YUYMHH, IpoJiaBal], Moxe, He Jupajyhu
THMe Yy CBOja Zijpyra IpaBa Koje Moxe UMaTH, YYUHUTH caM Ty criefjupukanujy
y CKJIaly ca Kyn4eBUM NoTpebaMa Koje Cy My MorJjle GUTH [T0O3HATe.
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REMEDIES AVAILABLE TO THE SELLER IN CASE OF THE BUYER’S
BREACH OF CONTRACT ON INTERNATIONAL SALE OF GOODS

Summary

The legal remedies available to a seller in case of a buyer’s breach of contract on
international sale of goods are predominantly contained in Articles 61-65 of the
UN Convention on Contracts for the International Sale of Goods (CISG). Article 62
of the CISG entitles the seller to require from the buyer to perform the obligations.
Under Article 63 of the CISG, the seller may fix an additional period of time of rea-
sonable length for the performance of the buyer’s obligations. Article 64 defines
the conditions under which the seller is entitled to declare the contract avoided.
The first situation in which the seller can avoid the con-tract is where the buyer
has committed a fundamental breach of contract. Article 64 also provides that the
seller can avoid the contract if the buyer has not paid the price or taken delivery
of the goods within the additional period of time fixed by the seller under Article
63(1) of the CISG. In case the buyer has paid the price, the seller loses the right
to avoid the contract if it does not declare avoidance within the periods stated
in Article 64(2). In cases of late performance, the seller loses the right to declare
the contract avoided unless it does so before becoming aware that performance
has been rendered. In regard to any breach other than late performance, there is
a distinction according to whether or not the seller has fixed an additional period
for performance in accordance with Article 63 (1). In the absence of an additional
period for performance, the seller loses the right to declare the contract avoided
unless it declares avoidance within a reasonable time after the seller knew or ought
to have known of the breach. In case the seller has fixed an additional period of
time for performance by the buyer, the seller loses the right to declare the contract
avoided unless it declares avoidance within a reasonable time after the expiry of
the additional period fixed by the seller or after the buyer has declared that it will
not perform his obligations within such an additional period. Finally, under Article
65 of the CSIG, if the buyer fails to make the specification of the goods, either on the
date agreed upon or within a reasonable time after receipt of a request from the
seller, the seller may, without prejudice to any other rights he may have, make the
specification himself in accordance with the requirements of the buyer that may
be known to him.

Keywords: International sale of goods, CISG, breach of contract, seller’s remedies.
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AA JIH TUHBEPAJIHU MOJEJ/I IHYHOI CTEYAJA MOKE
IIPE/ICTAB/BATH I1YTOKA3 KA IIPABHOJ] PET'Y/IATUBH
HUCTOr Y PEIIYBJINLIH CPBHJH H PEINYBJ/IHLH CPIICKO]?

Ancmpaxm: HesanocaeHocm, caab6a nompowayka moh, HemozyhHocm
pedosHoez cepsucuparba kpedumHux obasesa (npobaemamuyvHu Kpedumu)
U U3MUpu8ara 0cmaJ/aux GuHAaHcujckux obasesa, mMoz2y npedcmas/oamu
¢axmope koje pusuuko nuye - nompowaya 8ode Ka UHCOA8EHMHOCMU.
Hucmumym koju npysca mozyhHocm da ce ¢pusuyko auye — nompowa
0c/10600u dy208a 6e3 3anadarba y UHCO/I8EHMHOCM N0 YeHy da He208d
uMmosuHa 6yde npedmem u3gpuierba je UHCMUMym JAU4HO2 cmeudaja. Je-
daH 00 Modasumema AUYHO2 CMe4aja Koje mpeba yzemu y pasmamparse
npuaukom 6ydyhez HopMuparead je 1ubepaiHu Mode AuyHoz cmeuaja. Jlu-
bepa/iHu Modes NUYHO2 cmevaja Kapakmepuule 0meopeH Npucmyn Koju y
KpajreeM ucxody 800U Ka nomnyHoM ocaobahary — paspewersy 00 dyaa.
Ocsao06aharse 00 dyza eceHYuja/iHo je obesexcje 0802 Modeaa Koju noyusda
Ha udeju o npyxcarby waHce 3a H08 PuHaHcujcku nouemak (fresh start),
yymMe cey npgu naAaH Nocmas./ba uHmepec dYyHCHUKA — NOmpowayd, a pusuk
ce npebayyje Ha nosepuoya. [IpasHu cucmemu Penybauke Cp6uje u Peny-
6s1uke Cpncke He NO3HAjy UHCMuUMym AuYHo2 cmevaja. [IpagHo Hopmuparse
uHcmumyma Au4Ho2 cmevaja npedcmas/ba u3a3os 3a 3aKoHo0ascmaeo
Penyb6auke Cp6uje u Peny6auke Cpncke, a mo noce6Ho u3 pas/oead jep Huje
no3Ham cyodckoj U npasHoj npakcu, oK je Ha NPA8HO MeopPemMcKoM HUBOY
Hed080,/6HO pasmampaH. U3 HagedHUX pas/ioza aymopu he y pady yka3sa-

" strahinja.miljkovic@pr.ac.rs

“ddamjan84@yahoo.com

" Paj npejcTaB/ba pe3ysiTaT UCTPaXKHUBatba Ha pojekTy ,lIpaBHu nopeaak Cp6uje u ak-
TyeJIHU MeyHapOJHU ¥ perMoOHaJIHU Npolecu”, Koju ¢uHaHcupa [IlpaBHu pakynTeT YHU-
Bep3uTeTay [IpuliTUHY canpuBpeMeHuM ceguiiTeM y KocoBckoj MUTpOBULY, Y TIEPUOAY
on 2022 no 2024. roauHe.
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mu Ha npedHocmu u Hedocmamke Aubepa/iHo2 Modeid, 0OHOCHO 3auimo
6u mpebaJo y3emu y pasmamparse 08aj Mode NpuAUKOM NOmeHyujaiHe
npasHe pezysiamuge uHcmumyma JuyHo2 cmeyvaja. Aymopu Ha 08aj Ha4uH
nokywasajy da omeope epama npasHe ducykcuje o Heonxo0Hocmu n08odoM
3aKOHCKe pezysamuee UHcmumyma auvHoe cmeyaja y Peny6auyu Cp6uju
u Peny6auyu Cpnckoj.

KmyuHe peuu: ¢dusuuko sauye, auvyHU cmeuaj, aAubepansHu moded,
UHCO/I8EHMHOCM, 0C/1060harbe 00 dy2a, H08 PUHAHCUJCKU NOYEMAK.

I1YBOg

Il JIluyHU cTe4yaj - IpaBHU MeXaHU3aM pelllaBamkba
npo6JseMa MHCOJIBEHTHOCTH PU3UYKOT JIMIA

[IpeTedye caBpeMeHOr HMHCTUTYTA JIMYHOT CTeYaja y PyAUMEHTApPHOM O6JIUKY
MO2KeMo HahH y pUMCKOj IpaBHOj TPAJUIUjU U TO KPO3 UHCTUTYTE: a) Missio in
bona u 6) cessio bonorum (Bridge, 2013:30). ¥ caiy4ajy uHcTUTYyTa missio in bona,
pretor 03BOJbaBa NoBepuonUMa Jia yhy y uMame Ay>KHUKa KOju He MOXKe /ia
HCILJIATH yroBe (Ty6UTaK 4acTH U 0CyZa Ha 3aTBOP) U pojiaje bonorum emp-
toru Koju ©Ma o6aBe3y Jja UCIJIaTU IOBEPUOLe ¥ CKJIa/ly Ca BUCUHOM HbUXOBUX
noTpakupamwa. Ko HHCTUTYTa cessio bonorum, Jy»KHUK BOJbHO (He Ty6H 4acT
Y He MOe OUTH ocyheH) ycTyna cBoje UMame [I0BepUOLMMa y LiUJby HalJaTe
IbUX0BUX NOTPAXXKUBahA.

Y morJiely mojMOBHOT, CMaTpPaMo /ia je UCIIPaBHO KOPUCTUTH TEPMUHOJIOT U]y
cTevaj HaJ, UMOBUHOM ¢usnukor suna (Pagosuh, 2006:18-19) c Tum ga hemo
y paZly a y CKJaJly ca CaBpeMeHHUM TeJleHIlMjaMa KOPUCTUTH TEPMUH JIMYHU
cTeyaj.! 3a pa3J/IMKy OoJf MHCTUTYTA CTe4Yaja Y KOMallHUjCKOM IpaBy, CTeYaj
$U3MYKOT JIMIIa He MOXKeE Ce TOMCTOBETUTH Ca CTe4ajeM IPUBPEHOT APYLITBA,
1a CaMUM TUM MHCTUTYIMja 6aHKPOTA U rallere Koje ce 0JJHOCH Ha IPUBPELHO
JIPYLITBO He MO>Ke ce IPUMEHNUTH Ha GU3NUKO uLe. DU3NUUYKO JIULEe He MOXKe Ce
YTracHUTH - U36pUCaTH U3 perucTpa (MaTu4He Kibure poheHunx) u Hemoryhe My
je yCKpaTHTH yCTaBOM 3arapaHTOBaHa paBa CaMo 3aTO IITO je HEOATOBOpaH
y MorJyie/ly U3MUpHUBaka yrTOBOPHUX U 3aKOHCKHUX 00aBe3a.

JIM4YHY cTeYaj Ipy»a HECOJIBEHTHOM I10jeIMHILY YP€e/JaH MOCTYNaK U3MUPUBaHbe
006aBe3a, a y M/by MUHUMH3UPamkha OMeTabe 0CTAJINX acleKaTa HheroBor
’)KUBOTA, 3ayCTaB/bajyNu Ha Taj HAYMH HeraTUBHe pajie noepuona (Alba-

1 HasuBcTeuajHaJ UMOBUHOM GU3UUKOT JIUIIA j€ BUILIE OMKMCHE IPUPOJIE U Y YIIOPEJHOIPABHO]
TEOPHjHU U TPAKCH ce He KOPUCTH, Beh ce KOpUCTe Heke jeiHOCTaBHUje CHHTArMe, Kao LITO
cy individual bankruptcy, consumer bankruptcy v personal bankruptcy.
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nesi, Nosal, 2015:8). [[pyMeHOM UHCTUTYTA JUYHOT CcTe4Yaja GU3UYKOM JIUIY
ce Mpy»ka HOBA IIaHca Ja Y3 GUHAHCHUjCKY AUCHUIJIIMHOBAHOCT MMOHOBO Gy/ie
Y4YECHUK y IPaBHOM IPOMETY U THUMe CTBapa BpeZHOCT. Tpe6a Ha3HAYUTH /1A
¢duHaHcHjcKa peconujanusanuja (buHaHCHjCKA pexabuauTalja) caBeCHOT
HEeCOJIBEHTHOI Jy>KHUKA NpeJCcTaB/ba jOlI jeJHY aKO He U Haj3Ha4dajHUjy
CBPXY NOCTOjatba UHCTUTYTA JIMYHOT cTevaja. PUHaHCHUjCKa pecolain3anuja
npy»a moryhHocT HoBor duHaHCUjcKor oveTKa ( fresh start), Yuju ce OCHOBHU
[UJb OTJIe/la V u36eraBamwy HapyulaBama 6yaAyhux eKOHOMCKUX (KpeJUTHHUX)
nepdopMaHCcHu AyKHUKaA, TPy»Ka My ce MOoryhHoCT 6p3or noBpaTKa Ha KpeAUTHO
TpxKUILTe. Utak, 6e3 063upa Ha cBe Tpeba HAIJIaCUTH Jla TMYHU CTe4aj 0OCTaBJ/ba
nocJieJiMile Kao ITO Cy: a) lTeTe 3a 6yAayhe cTULlakbe KpeaUuTa U 6) CTUIMa
noBe3aHa ca 6ankpoToM (Robe, Steiger, 2015:38).

III [IpaBHU pe:KUMHU pery/jiaTuBe JUYHOT CTe4yaja

[IpaBHe pexxMMe JIMYHOT CTe4Yaja MOXKeMO KJIacuUKOBATH y [iBe KaTeropuje:
a) 1ubepaJsiHu UM 6) KoHsepBaTUBHHU (PagoBuh, 2006:28). CTeyajHO 3aKOHO-
naBcTBo CA/l-eaje TUNIMYAH IpeCTABHUK JIMOEPAJHOT pEKUMA, a CAMUM TUM
HaKJIOWEeHHU]jH je AyKHUITUMa (consumer-friendly). YcBajaweM HesicoHOBOT 3aK0-
Ha (Bankruptcy Act of 1898 - Nelson Act, July 1, 1898), yak u HekoMepLHjaaHU
AY>KHUIIA MOTY MOJHETHU 3aXTeB 3a JIMUHU GAHKPOT, Tpakehu Jja ce HEKU
WJIY CBU JlyTOBU OTIYCTeE, a UM Ce Y/I0BOJbY 3aXTEBY U Jla HACTaBe ca CBOjUM
»kuBoTuMa (Robe, et al. 2015:37). ¥ koHTUHeHTa/IHOj EBponu 3aKoHOjaBHE
npoMeHe ¥ pedpopMme 3anouunibe Jlancka 1984. roguHe, Tpacupajyhu cMmepHuUIie
y U3pajiv 3aKoHa 0 TMUYHOM cTeuajy (Niemi-Kiesilainen,1999:488). Mnak, nako
JlaHcka 3ano4nbe pedpopMe y AOMEHY HHCTUTYTA IMYHOT CTeYaja, AJOMUHAHTAH
je Mozmes HeMayKor JIMYHOT cTeyaja KOjU OJJIMKYje KOH3epBaTUBHOCT I1a CAMUM
THM je peCTPUKTUBHUjU U HAKJOWEHUjU noBepruonuMa (creditor-friendly). Y
nepuoay o 2000-Te roarHe, HOBe p>kaBe unaHule EY (eHTpaJiHe U UCTOYHE
EBpomne) foHOCe 3aKOHE 0 JIMUHOM CTeuajy uiu pedpopMully noctojehe 3akoHe
0 cTeyajy caegehu Mame Bullle HeMadyku MoJies (Ramsay,2017:5).

3.1. /lu6epaiHu .modea AU4HO2 cmeyYaja

OCHOBHa KapaKTepUCTHUKA JINOEpPaJIHOT MoJieJia je mpeaBUhambe Mamber 6poja
npe/ycJioBa 3a MOKPEeTame NOCTYIKA JIMYHOT CTevyaja (T3B. 0OTBOPEH MPUCTYII).

2 JIMCUMIJIMHOBATH Ce MOXKe Ha HayMH: a) WITo he y3 ocTaB/bamke HYKHUX CpeJicTaBa U
oapeheHe UMOBHHe (M3y3eTe UMOBHHE) HEONIXOJHUX 33 )KUBOT Hera U leroBe opoJuIle,
onpebeHa nMoBuHa (Hen3dy3eTa HMOBHHA) GUTHU NpeJMeT KOJEKTUBHOT U Cpa3MepHOT
HaMHpewa NoBepusialLa uaM 6) ce npeABUAETH AYTOPOYHHU IIJIaH OTIJIaTe AyroBa y3
OCTaBJ/bake JJOBOJLHO CpeJiCTaBa 3a HOpMaJlaH XKHUBOT.

203



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | BPoj 96 | 'ofuHA LXI | 2022

OTBOpeH npucTtyn ynyhyje Ha ujejy 1a caBeCHU MHCOJIBEHTHHU [y KHUK J06Hja
NPUCTYI NPOLEAYPH CTeYaja Koja y KpajibeM UCXOY BOAHU Ka IMOTIYHOM OC-
Jo6abhamwy (paspeuewy) on ayra (U. S. Supreme Court, Local Loan Co. v. Hunt,
292 U.S. 234 (1934) No. 783).2 MoryhHocT pa3pelierwna oji yra je eCeHIHjaJTHO
obeJiexxje nbGepaIHOT MOJesIa, Y YhjeM TeMeJsby JIeXKHU U/Jieja HOBOT MoYyeTKa
(fresh start) (Hirsch, 1994:175-176), yuMe ce y NpBU NJIaH CTaBJ/ba UHTEpPeEC
JY>KHUKA, a pU3UK pebaliyje Ha TOBepHOIie Ka0 eKOHOMCKH jauy cTpaHy (Bo-
dul, 2014:340). KonuenT HoBoOr moYeTKa yinyhyje Ha mpaBo AyKHHUKaA Jja 6ye
ocJsi060heH Ayra HacTaJsor Ipe OTBapamwa CTedaja Kpo3 peJlaTUBHO KpaTak U
¢dopmasnu noctynak (Reifner, Kiesilainen, Huls, Springeneer, 2003:165-166).

3.1.1. CAJ

CrevajHo 3akoHoZaBcTBO CA/l-ea npescTaB/ba poJOHAYEJHUKA pa3Boja pe-
ryJlaTUBe 0 JIMYHOM cTedajy. CTeuyaj je npBeHCTBEHO peryJsucaH Bankruptcy
Reform Act-om u3 1978. ronuHe,* ca u3aMeHaMa U JJoNyHaMa, O3HATHjUM Kao
»Bankruptcy Code“ (Goodson, 2021:2-3). TpeHnyTHa Bep3uja Bankruptcy Code
kogudukoBana je y HacsoBy 11 United States Code® KojuM ce peryJiuiie 1 Jud-
HU cTeyvaj. Y ckiaay ca ogpenbama Hacosa 11 United States Code 3a dusuuka
quna npegsuba Be popMe nokpeTamwa JMYHOI CTeYaja M TO Y CKJIaJy ca: a)
noryiaB/beM 7 WJiM 6) norsaassbem 13.

3.1.1.1. Iloenasswe 7.

Ja 6u ce kBasiMdPUKOBAO 3a OJIAKLIULE TpeMa oapeabama noraassba 7 (Ti-
tle 11 United States Code - 11 U.S.C. Chapter 7 Liquidation) Kao cTe4ajHU
JY>KHHUK ce MOXe TM0jaBUTU GU3UYKO JIMIlEe, OPTAYKO APYLITBO, KOpopaluja
WJIM JIPYTU NOCJI0BHU cy6jeKT.® [locTynak ce MoXXe MOKPEHYTH Ha MpPeAJIor
JAy>KHUKa (L06pOBOJbHO), IpeJ HAJIJIEXKHOM CTE4YajHUM CYZ,0M, UJIM OJ CTpaHe
noBepuJiala (npuHyzaHo).” [logHoIIekhe NpeAJsora 3a NOKpeTawe NOCTYIKa
,AYTOMaTCKH 3a/ip>kaBa”“ BeNUHY pa/jiby IPUHY/IHE HallJIaTe NPOTUB AY>KHHUKA
WK weroBe uMoBuHe.? [lopes mpe/iora 3a MoKpeTawe NOCTYIKA, AYKHUK
cyay nopHocHu: (1) pacioH UMOBHHe U 06aBe3a; (2) pacnopes Tekyhux npuxoza

3 U.S. Supreme Court, Local Loan Co. v. Hunt, 292 U.S. 234 (1934) No. 783. [Ipey3eTo
22.07.2022. https://supreme.justia.com/cases/federal/us/292/234/

4 Bankruptcy Reform Act of 1978 (amendments to the Bankruptcy Code in 1984, 1986, 1994,
and 2005) - Bankruptcy Code (Pub. L. 95-598, 92 Stat. 2549, November 6, 1978).

5 United States Code. [Ipey3eTo 10.07.2022. https://uscode.house.gov/
6 Title 11 Ch. 1.§ 101 (41), §109 (b). United States Code - U.S.C.

7 Title 11 Ch. 3. § 303. U.S.C.

8 Title 11 Ch. 3.§362. U.S.C.
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Y pacxoza; (3) uzjaBy o UHAHCHjCKUM MOCJ0BUMA U (4) pacniopes U3BPIIHUX
yroBopa U 3aKymna Koju HUCY ucTekaun.” JIy)KHUK [OCTa/ba U: a) CIIUCAK CBUX
MOoBepUJIalla U U3HOC U ITPUPOJIY FbUXOBUX NOTPAXKUBaka; 6) U3BOP, U3HOC U
y4eCcTaJIOCT MPUX0/IA; B) CMUCAK I[eJIOKYITHE UMOBHUHE; U T) JleTa/baH CIUCAK
MeCeYHHUX KMBOTHUX TPOIIKOBA AYXHUKA, OJJHOCHO XpaHe, oziehe, pexuije,
nopesa, peBo3a, JeKoBa, UTA. Tpeba ucrtahu fa 6yayhu npuxo (3apaza) Kojy
JNY’KHUK CTEKHe HaKOH OTBapakha CTedaja He MOCTaje /eo cTevyajHe Mace, Te
JNY>KHUK BbMe MOXKe CJI000/IHO yIpaBsbaTu U pacnoJsarat (Levis, 2006:38).

[lo oBOj mponefypH AYKHUK UMa MOTYRHOCT Jja moJHOCe U cnucak ofpehene
MMOBUHEe (exempt property)' kojy u3y3vuMa oJi IoTpakuBama.'! JenrHa GpruHaH-
cvjcka o6aBe3a Koja moraha Ay>KHHKa je Ja yCTY U IOCTaB/bEHOM CYyTIEPBU30PY
WJIM IOBEpPEeHUKY (trustee) Hen3y3eTy UMOBUHY (not exempt property)'* Kojy
nocejyje y BpeMe oTBapama CTedaja paJiyd lbeHe JIUKBUAALMje U pacnojesie
noBepuonuma (Levis, 2006:38). HeusyseTa UMOBHHA (aKO yONIITe MOCTOjH)
ce npojaje, a J06MjeHU U3HOC Ce paclno/ie/byje NOBEPHUOLMMa Cpa3MEPHO BU-
CUHU HbUXOBUX NOTPAXKMUBaka. Y OKOJIHOCTHMA aKO je CBa MMOBHHA IYKHUKA
M3y3eTa UJIH N0/JIeKe 3a/I0)KHOM IIPaBY, CT€4YajHN YIIPABHUK NMOJHOCH U3BEILITA]
cyay ,6e3 UMOBHHE”, KOje 3a MocJaeAully UMa HeHaMUpele Heo6e36eheHunx
noBepuJana. nak, ako ce y4uHHU Jia je cJydyaj Ha CAaMOM MOYETKY NpeJMeT
»UMOBHHe" (IIOCTOjU Heudy3eTa HMOBHHA), HeobGe36eheHU MOBEPHUOIU Y
NpeKJy3UBHOM poKy o/ 90 jaHa o/ ;aTyMa ofipeheHor 3a cacTaHaK MoBepHuJIana
MOpajy NpujaBUTH NOTpaKuBama.?

Kiby4yHO oGeJiexje oBe mpoleaype je Ja oHa JOMyIITa JYKHUKY Jla OKOH-
JameM MOCTYIKa J06Hje paspelleme 0/ AYyroBa HACTAJINUX Npe MOJHOIIEeHhA

9 Rule 1007(b). Federal Rules of Bankruptcy Procedure - F.R.B.P, (Effective August 1, 1983,
asamended to Dec. 1,2021).[Ipey3eTto 10.07.2022. https://www.law.cornell.edu/rules/frbp

10 H3yseTy umMoBUHY (exempt property)urHe NpeJAMeTH KOjHU CIa/1ajy y moceGHe KaTeropuje
MMOBHHe Koje [y>KHUK MO>e J]a 3a/]p>KH1 a HEONX0/JHU CYy My 3a HOpMaJIHO GYHIUOHHCakbe,
KOja MOe YK/byuYMBaTH: MOPOAWYHY Kyhy; MOTOpHa BO3uJa, 10 oApeheHe BpeHOCTH;
pa3syMHO HeOoNXoAHY ofehy; pasyMHO HeonxoJHe KyhHe MOTpeNnumTHHE U HAMeUITaj;
KyhHU anapaTy; HaKUT, 0 oApeheHe BpeJHOCTH; NeH3HUje; leo KauTaJa; y>KHUKOB aJaT
JY>KHUKOBOT 3aHaTa UM npodecuje, 1o ogpeheHe BpeHOCTH; Jeo HeuclaheHUX, anu
3apabeHux ns1aTa; jaBHa JaBamwa, Kby dyjyhu jaBHy noMmoh (couujasny nomoh), conujaaHo
OoCUTypare U HaKHaJy 3a He3alloCJIeHe; IITeTe JocyheHe 360T TMYHUX TOBPe/a.

11 Title 11 Ch. 5. § 522 (b). U.S.C.

12 VmMoBuHA Koja HHje u3yseTa (not exempt property), a Koje ce y>KHUK 0O0UYHO Mopa
oapehH yKJbydyjy: CKyIe My3udKe HHCTPYMEHTE, OCUM aKo je AYKHUK NpodeCHOHATHU
My3uuap; 36MpKe MapKHIia, KOBaHUIA U APYTUX BPeJHUX CTBAPH; MOPOJHUYHO Hacjehe;
roTOBMHA, 6AHKOBHU PavyyHH, aKIIHje, 00BE3HMUIIE U ipyTa yJIarama; pyry ay TOMOGUIT UJTH
KaMHOH; Apyra kyha nau kyha 3a ogmop.

13 Rule 3002 (c). F.R.B.P.
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npejjiora 3a oTBapamwe JUYHOT cTedyaja (6e3 usjarawa 6yayhuM ob6aBesama
noBoJoM uctiate ayra) (Levis, 2006:38) ¢ jeqHe cTpaHe, ¥ [ia ce IOBEPUOIU
ypeaHo ucniaahyjy 1o Te Mepe 1a Ay>KHUK UMa CPeJICTBA HAa pacloJjaramwy
3a miahame (Gerhard, 2009:2) ¢ npyre ctpaHe. Ocno6ahamwe Ay>XKHHUKA
JINYHE OJFOBOPHOCTH 3a BehMHY CBOjuUX JyroBa oHeMoryhaBa moBepuona
Jla mokpehe uJM HacTaB/ba GUJIO0 KAKBY MPAaBHY WUJIH APYTY paJilby NPOTHUB
JYyKHHUKA paJii HanJaTe NoTpaxkuBamwa. Tpeba uctahu a Ay>KHUK He CHOCU
OZICOBOPHOCT 3a pa3pelleHe aAyrose. Unak, y onpeheHum okosiHOCTHMA CY[
MOJKe YCKPaTHUTH pa3pellethe JyKHUKY aK0 YTBPAH Ja AY>KHHUK: a) HHUje BOAUO
oaroBapajyhe kmbure uau GUHAHCHjCKY eBUAEHLIHjY; 6) HUje ycneo Aa 06jacHU
Ha 33/10B0J/baBajyy HAUMH r'yOUTAaK UMOBHHE; B) IOYMHHUO KPUBHUYHO /110 360T
6aHKpoTa (IONYT KPUBOKJIETCTBA); T) HUje MOCIYIIa0o Hape 0y CTeYajHOT cyAa
(mpeBapa, NpeHolLIek e, CKPUBAE UM YHULITaBakhe UMOBHHE Koja 6U mocTaJja
Jleo cCTevyajHe Mace) WJIM ) HUje yCIeo Ja 3aBPILIU 0J00pEHH KypC HacTaBe y
Be3U ca PUHAHCHUjCKUM yIIpaB/bakbeM.

Ha kpajy Tpe6a uctauu ja ce AyKHHUKY Npyka MoryhHoCT JJOGpOBO/bHE
KOHBep3Hje cjy4vaja U3 noryassba 7 y norsassba 11,° 12 yau 13V, u To cBe
1I0J] YCJIOBOM Jla MO3Ke Jia 6yZie AY>KHUK IIpeMa HOBOM IOrJaB/by. nak, Huje
[l03BOJbEeHA PeBeP3UOUIHOCT L06POBO/bHE KOHBEP3Hje Clydaja U3 HorJIaB/ba
7 y HEeKa oJ] HaBe/ieHa I10/1aBJba, a TO [0/ yCJI0BOM /ia CJ1y4aj HIPeTXO0JHO HUje
npeBeJieH y NOrJIaBjbe 7 U3 HEKOT 0/ HaBeJleHUX MorJaBJba.'®

3.1.1.2. [lozn1as,we 13.

3a pasJIMKy o/ MoTJIaBJba 7 T Ce Kao AYKHUIM MOTY jaBUTH GpU3UYKO JHILIE,
OpPTAYKO APYIUITBO, KOPIIOpAI[Uja UK APYTH MOCJIOBHU CYOjeKT, TpeMa oJipe-
6ama norsiaBsba 13 (Title 11 U.S. Code Chapter 13 Adjustment of debts of an indi-
vidual with regular income) Kao Ly>KHUK je IUHO Ce MOKe jaBUTHU GU3UIKO JIUIIE.
[IpeHOCTH MOKpeTama JUYHOT CTeYaja o NpaBUJIMMa HaBeJIeHOT T0IJIaBJ/ba
Cy: a) Jla ce AY>KHUKY ca peJJoBHUM npuxogruma (6ynyhu npruxonu) omoryhasa
Jla Iy TeM IJIaHa OTIJIATe pernporpaMmupa Ayroee y nepuoy o 3-5 roguna'® u

14 Title 11 Ch.7.§ 727.U.S.C.; Rule 4005. F.R.B.P.
15 Title 11 Ch. 11. - Reorganization (sections 1101 to 1195). U.S.C.

16 Title 11 Ch. 12.- Adjustment of debts of a family farmer or fisherman with regular annual
income (sections 1201 to 1232). U.S.C.

17 Title 11 Ch. 13. - Adjustment of debts of an individual with regular income (sections
1301 to 1330).

18 Title 11 Ch. 7.§ 706 (a). U.S.C.

19 Akoje TpeHYTHHU MeCeYHHU IPUXOJ JY>KHUKA MambU 0 IpUMebUBe Jp>KaBHe Me/ivjaHe,
nJiaH he 6UTH TpY roJiuHe. AKO je TPEHYTHU MeCeYHU MPUXO/ AyKHUKa BehH o/f NpuMemn1Be
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0) a ce NY>KHUKY Ipy’ka IPUJIUKY Ja cauyBa CBOjy UMOBHHY 0/ 3a1JjeHe (He
TpaKH ce a ce OJ[peKHe UMOBHHE paJli HAMHpea CTe4YajHUuX MoBepuana)
(Dick, Lehnert, 2007:4).

[Ipouesypa NOKpeHyTa y CKJIAAY ca MoryiaB/beM 13. He yKJbyuyje HEmocpea-
HO paspelieme of Ayra, Beh moappasyMeBa peopraHu3anyjy Ayropamwa mny-
TeM IIJIaHa OTIJIaTe U TO yCTylnaweM Oyayhe 3apajie vuiu Apyrux 6yayhux
NpHX0/ia CTEeYajHOM NIOBEPEHUKY (trustee) Ha yIpaBJbatbe Y [[U/by U3BPILEHA
nJia”a ormJsare (payment plan).?° [loBepeHUK ce jaBJ/ba y yJIO3U NPOLEHUTEbA
U ucmatvouna (MpUKyINJba MCIJIATEe OJf AYKHHKA W BPIIH PACHOAENTy
noBepuolMMa),’! opraHu3yje cacTaHak IOBepHUJIAlA U AYKHHKA, HA KOME ce
oJl/1y4Hje MpeiI0KeHUM YCJI0BUMMa IJIaHa OTIJIAaTe,?? KOjU caZipKau peloBHe
ucnJare y BUAy GUKCHUX U3HOCA (JBOHEIe/bHO UJIH MECEYHO).

[l1aH oTHJIaTE Ce OJHOCH Ha 0/100pere CYAy> Koju aKo je noTBpheH o6aBe3yjy
JNY>KHUKA U moBepuole.” [1y1aH oTnyiaTe Mopa GUTH caobpa3aH MPOjeKTOBAHOM
PacmoJsIoXKMBOM HPUXOAY, LITO CYHMITUHCKYU 3HA4YU J]a 06padyyHaBakbe Npojek-
TOBAHOT PAaCIOJIOXKUBOT NMPUX0/ia 3aXTeBa NpeABUhame KOJUKO he Ay >XHUK
3apaauTH (cTehu) TOKOM nepuoia niaaxa (3-5 roguHa) v KoJiuko Tpe6a oJ1 oBor
M3HOCA O0/IGMTH TPOLIKOBE KOjU CY pa3yMHO NOTPEOHHU 32 U3/APKABAE Y K-
HUKa U HberoBe Mopo/iriie. AKO je TPEHYTHU MeCEeYHHU MPUXO/] AYKHUKA MatbU
O/l TPUMEUBOT APKaBHOT MeIUjaJIHOT MPUXoAa (C 063UPOM y K0joj ce Ip>KaBU
nokpehe nocrynak), njiad oTnJiaTe je Ha TPU ro/iMHe, a AKO je MECEYHHU MPUXO/
Behu mJaH oTmsaTe je Ha neT roguHa. [loBepeHuk pacnopebyje cpespcTBa y
CKJIa/ly ca ycJI0BHMMa IJIaHA OTIJIATE, C TUM Ja Ce IOBEPUOLMMA MOKe NOHYAUTH
Mambe O/l My He UCIIJIaTe BbUXOBUX MIOTPa*KUBakba. Mako moTBp/ia nyiaHa oTmjaaTe
Jlaje MpaBo Jia 33Ip>KU UMOBHUHY CBe JIOK Ce U3BpLIABajy HUCIJATE, AYKHUK
He MOXKe CTBapaTH HOB AYyT 6e3 KOHCYJITAaIlMja ca MOBEPEHUKOM (I0AaTHU
JyT MOKe YIPO3UTH UCIyHbethe MIaHa omsaTe).?” [[pUJnKoM UCIIaTe MOTY
HAaCYIUTH OKOJIHOCTH KOje MOTY YIPO3UTH AUHAMHUKY U3BpIIea niaahamwa

JIp>KaBHe Me/ivjaHe, IJIaH 06UYHO MOpa 6UTH Ha NeT roZuHa. [[JTaHOM HU y KOM CJIy4ajy He
Mory 6UTH NpeJiBUheHe Ucnate aAy»xe oj net roguHa. - Title 11 Ch. 13.§ 1322 (d). U.S.C.

20 ToxpeTamweM NOCTYNKa U AOCTaB/bakbeM HEONXOAHUX JOKyMeHaTa (MCTH Kao Uy
NorJIaBJby 7.) 10J1a3H J10: @) ay TOMATCKOT 3aycTaB/bakba pa/iiby HalJIaTe Ha/J| NpUxojuMa
JY>KHUKA UK eroBe uMoBHuHe — Title 11 Ch. 3. § 362 u 6) uMeHOBaba HENPUCTPACHOT
noBepeHuka (trustee) - Title 11 Ch. 13. § 1302. U.S.C.

21 Title 11 Ch.13.§ 1302 (b). U.S.C.
22 Title 11 Ch. 3. § 343. U.S.C.

23 Y cayyajy AanjiaH oTnsiarte 6yze o01jeH MOKe ce IO HETH HOB U3MeHb€eH IJIaH OTIJIATe.
- Title 11 Ch. 13. § 1323. U.S.C.

24 Title 11 Ch. 13.§ 1327. U.S.C.
25 Title 11 Ch. 13.§§ 1305 (c), 1322 (a) (1), 1327. U.S.C.
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1o nJiaHy (moBepuJial Moxe Jja IPUTOBOPU MJIM Jla IpeTH Jja he IpUroBopuTHU
IJIAHY, UJIK JY)KHUK MOXK/]a HEXOTHIIe HUje YCIIeo /1a HaBe/ie CBe IOBEPHUOIIE)
IITO y’KHUKY OCTaBJ/ba MOTYNHOCT /ia IJIaH OTIIJIATE U3MEHU OCJIEe TOTBpJe.?
M3y3eTHO, HAKOH NOTBP/e MJaHa OTIJIAaTe MOTY HaCTaTH OKOJIHOCTH Koje
ClipeyaBajy HeroBo UCNyeme, Te Y TAKBUM CUTyalldjaMa AYKHUK MOXKe
3aTpPaXKUTH O] CyAa ,0TIYCT y CJAy4ajy noteumkoha" u To ako: 1) je Heycnex
Jla U3BpUIM UCHJIaTe HACTao ycJe[, OKOJIHOCTHU BaH HeroBe KOHTpoJie U 6e3
IberoBe KpUBHILE; 2) Cy MOBEPHUOIH JOOUJIU HajMakhe OHOJIMKO KOJIUKO GU
JIOOGUJIN Y Ccaly4ajy JMKBUAALMje U3 NorJiaBJba 7; 3) M3MeHa NJlaHa Huje moryha
1 4) noBpeja uau 60JIeCT CIpedaBa 3anocjaeme AYKHHUKA Koje je JOBOJbHO 3a
dUHaHCHpae YaK U U3MEHEHOT [J1IaHa oTnare.?’

[lo 3aBpUIETKY CBUX UCIJIATA, a ¥ CKJaJy ca [JIAHOM OTIJIaTe, AYXHUK UMa
IIpaBOo Ha pa3pellewe ako: 1) NoTBp/M (aKO je IpUMeHJ/bUBO) /ia CY CBe 06aBe3e
KOje Cy JocIesie Ipe M3/aBawa NOTBP/Je 0 pa3pelley U3MHUPeHe; 2) HUje
Jl06M0 0TKa3 y NMPeTX0JHOM CJy4ajy MOJHETOM Y oipeheHOM BpeMeHCKOM
OKBUDY (ABe rofMHe 3a NpeTXOJHe cjly4YajeBe U3 NoraaB/ba 13 U yeTUpHU
ro/jlHe 3a IPETXO0/JHE cJy4ajeBe U3 norsassba 7,11 1 12) u 3) je 3aBpI1LHO KypcC
13 QUHAHCHjCKOT ynpaB/bama.”® Unak, cys Hehe ayTOMaTCKU NPUCTYIIUTH
paspeleny CBe ZIOK He YTBP/H, 2 HAKOH 00aBellTemha U CacJaylIama, 1a HeMa
pasJiora Jia Bepyje /ia je y TOKY 61JIO KOjU TOCTYNaK KOju 61 MOTrao J,0BECTH [0
orpaHuyYema Ha U3y3ehy 1y>KHUKOBe UMOBHHe.?

3.2. Means test

Tpe6a Ha3HAUYMUTH Z1a Kao ¥ BehrHa 06/ Ka OCUTYpaba, OTIJIaTa Ayra noHyheHa
y CTeuajy MOKe CTBOPUTH MopaJsiHu pu3uk (Albanesi etal. 2015:8) Ce 7o 2005.
rofiMHe NpeTeXaH 6Poj MHCOJIBEHTHUX GU3UYKHUX JINIA TPUJIUKOM IOLHO-
[Iera MpeAJiora 3a MoKpeTama JUYHOT cTevaja npedeprpao je mpoueaypy
npeaBubeny norsassbeM 7.3° HanMe, v oHa JIM1a KOja Cy ©MaJia JOBOJbHO MPH-
X0/la oTpeie/bUBaJia Cy Ce 3a MPoLeAypy V CKIay ca oApe6ama noriaaBsba 7,
n3beraBajyhu Ha Taj HAYMH Jja HOKPEHY NPOLeAYPY Y CKIaAy ca oipeabGama 1o-

26 Title 11 Ch. 13.§§ 1323, 1329. U.S.C.
27 Title 11 Ch.5.§ 523. U.S.C.

28 Title 11 Ch. 13.§ 1328. U.S.C.

29 Title 11 Ch. 13.§ 1328 (h). U.S.C.

30 Toxom 2020 roguHe oJf yKYIHIT 6poja NOKPEHYTHUX JUYHUX cTedajeBa 71,65% ce
pelaBaJio y CKJIazAy ca mnorJassbeM 7. [Ipeysero 15.07.2022. https://s3.amazonaws.com/
abi-org/Newsroom/Bankruptcy_Statistics/Quarterlynonbusinessfilingsbychapter1994-
Present.pdf
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ryaBsba 13.31 PedopMoM cTevyajHOr 3aKOHOIAaBCTBA, yCBajalbeM Abuse Prevention
and Consumer Protection Act (BAPCPA)** npeaBu/iesio ce HEKOJHWKO HOBHHA,U
TO: a) TECT JOXOTKa (Means test) 3a noryiaBsbe 7; 6) GUKCHU NEeTOTOAUIIHH
IJIAH OTIIJIATe 32 noryiaBJbe 13; U r) noxahamwe 06aBe3HUX YacoBa KPeJUTHOT
caBeToOBama oJ cTpaHe AyxHuka (White, 2006:10-15). HajsHa4yajHa, a camum
THUM U KJby4YHa HOBHMHA, A CBE y IUJ/bY OTKJIahakha MOTEeHIMjaIHOT TPeBaPHOT
NoHallaka Ay KHUKA, je NpeBrUhame c10KeHOT MaTeMaTU4YKOI (EKOHOMETPHj-
ckH4) GOpPMyJIMCAHOT TecTa NOAO6HOCTH (Means test) 3a morsaassbe 7 (DeFala-
ise, 2006:2) (Gross, Kluender, Liu, Notowidigdo, Wang, 2020). [IpegBubamem
Means test-a, yUMIbEH je 3HadajaH UCKOPAK Ka IpaBeJHUjeM CUCTeMY 3alUTUTe
MHTepeca NoBepHuolla 0JHOCHO oHeMOTyheHO je fy>KHUKY KOjU MMa peJloOBHe
NpUX0Zie U3 KOjUX MOXKe OJAMUPUTH NMOTPAKHUBAKA []a ONITHPA 32 IPOLEAYPY
K0ja 6 ra'y cMUcay MOryhHOCTH paspellemna yroBa usjeHauujaa ca Ay HU-
KOM KOjU He OCTBapyje Npuxo/ie aJid UMa UMOBHUHY KOja MOe MOCJAY>XXUTH 3a
M3Mupemwe o6aBesa.

Ha ocHOBY HaBeieHOT Cy/1 MOXe OOUTU NOKpeTake MOCTYIKa IMYHOT CTevaja
Mo NMpaBUJIMMa NOIJIaB/ba 7, Kaja je Tekyhn MecedHU NpUxoA>® nyKHHUKa
(AyroBU cy NpBEHCTBEHO MOTpPOLIAYKHY, a He IOCJ0BHHU) Behu of fp:KaBHOT
Me/iYjaJIHOT IPUXO0/a U aKo YTBP/AU Jja 64 of00paBame 0JIaKIIULA (1TorJ1aBJ/be
7) npeAcTaBJbajio 3J0ynoTpeby.>* [[peTnocTassba ce a 3710ynoTpeba nocToju
aKo je YKYyIHM TeKyhu MeCeYyHH MPUXOJ AYKHHUKA TOKOM 5 ro/jHa, yMarmbeH
3a osipeheHe TpouikoBe,* Te ce y TAKBUM OKOJIHOCTHMA 3aXTeBa ce 06aBe3Ha
npuMeHanMeanstest-a (Tect nogo6HocTH). CaMo OHa KaZlaMeans test mokaxe iaje
MeCeYHU NPUXO0/ UCIIOZ MeiujaiHOT Ipuxo/a, oMoryhaBa ce 3auHTEpeCOBaHOM
JIULY MOKpeTame MOCTyMaK IMYHOT CTeyajay CKJaaAy ca noryaassbeM 7. (Gerhard,
2009:2). [ly>kHUK uMa MOryhHOCT /ja OIOBpPrHe NpPeTIOCTaBKY 3J0ynoTpebe
Jl0Ka3uBakbeM N0CeOHUX OKOJIHOCTH Koje ONpaB/aBajy A04aTHe TPOLIKOBE UJIU

31 Personal Bankruptcy Statistics for 2020. [Ipey3eTo 15.07.2022. https://www.fool.com/
the-ascent/research/personal-bankruptcy-statistics/

32 Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA), (Pub. L.
109-8, 119 Stat. 23, enacted April 20, 2005).

33 Tekyhu Mece4HM NPUXOJ, KOjU AYKHUK IPUMa 03HAYaBa IPOCEYHU MeCEYHHU NPUXOJ
IPUMJbEH TOKOM IIeCT KaJIeHAAPCKUX MeCellH IIpe I0YeTKa CTeYajHOr MOCTYIKA, YK/bYUyjyhu
peZoBHe LONPUHOCE 32 TPOLIKOBE J0MaNMHCTBA, IPUXOJ 0/ CYyNPY>KHUKA, aJId He U IPUXOZie
0[] COLIMjaJIHOT OCUTYpama UJIH yIlJIaTe KaJa je AYKHUK XKPTBa ofpe)eHUX KpUBUYHUX
neina. - Title 11 Ch. 1. § 101 (10A). U.S.C.

34 Title 11 Ch. 7. § 707(b). U.S.C.

35 Tpomkosu Behu o $12.850 vtk 25% AyKHUYKOT HEMPHUOPHUTETHOT HEOCUTYPAHOT
[lyTa, CBe JIOK je Taj u3HOC HajMatbe $7.70011 - Title 11 Ch. 7.§ 707 2 (A). U.S.C.

209



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | BPoj 96 | 'ofuHA LXI | 2022

npuarohaBamweM Tekyher MeceqyHOT MPUXO/a, C TUM Jia aKO y TOMe He ycre
nocTymnak ce nokpehe mno npaBu/nuMa norsiassba 13.36

IV UMninkanyje 3a Peny6.iuky Cp6ujy u Peny6inky Cpncky

JeaHa ox MoryhHOCTH, 0JHOCHO IPaBHO-NOJUTUYKUX ONLHja 3a pellerwe Npo-
6JieMa Ipe3a/ly>KeHOCTH IrpabhaHa Koja HerocpeHO KOMH /AU Pa TOTeHL HjalHy
VHCOJIBEHTHOCT UCTHX je npeJBUhamke UHCTUTYTa IMYHOT CTevaja My TeM pe-
ryJaTuBe (3aKOH) KOjUM O ce Ha KOH3UCTEHTaH Hau4MH ype/iuja 0Ba MaTepuja
y IpaBHUM cucTeMa Peny6sinke Cp6uje u Peny6smke Cprncke.

OHo mITO NpeJicTaB/ba JUJIEMY, a CAMUM TUM U TPaXKU OZTOBOD, je Aa iU Tpeba
JIOHETH 3aKOHCKH aKT caMo Jia 64 ce JJOHeOo He carjejaBajyhu nocaepue U
JloMeTe TaKBOT 3aKOHCKOT aKTa UJIM Tpeba JOHETH aKT Ha UCKYyCTBUMa 3eMaJba
Koje cy ra Beh JloHeJsle U IpUMemY|jy Ta, caryiesfaBajyhu cBe NpeAHOCTH U He-
JocTtaTke uctor? OBO je IpaBHO-NOJUTUYKO IUTamke 0 KOjeM UMa /a O4J1y4HU
3akoHo/aBal. Ca TeopHjCcKO NpaBHOT IJIe/jUIITa YBeK ce Tpeb6a BOAUTH THMe Ja
3aKOHCKH aKT He Tpeba npenucaTu Beh ra Tpe6a OHETH Y CKJIaAy ca noTpeba-
Ma M OKOJIHOCTHMa Koje BJ1a/lajy y ofpeheHoM ApyITBY (eKOHOMHU]a, COLMjaIHA
CTPYKTypa, MeHTaauTeT). BoheHn oBUM KOHCcHJepaliMjaMa cMaTpaMo Ja je
BpeMe Jia ce OTBOPH JJUCKYCHja 0 MOTPeOU JOHOlIeha CTeyajHe peryjaTuBe
GU3NYKHUX UL, TPU YEMY 0] KOPUCTH MOKe 6UTHU 6ap HadyesJHU OCBPT Ha
ynopeZHOIpaBHa 3aKOHO/IABCTBA, a y OBOM CJ1y4ajy pellerwa npeaBruheHa oa-
penobama HacsioBa 11 United States Code.

PecnekTyjyhu nssoxeH MozieJ IMYHOT CTe4Yaja y OBOM CJIy4ajy JiubepaHu
Mo/JieJ1, 3aKOHOM OM ce MMaJIk MOCTHUNU ONIITH U NoCeOHU I[H/beBU. OMIITH
I[UJ/b 360T KOjer je NIOTPe6HO YBECTH MHCTUTYT JIMUHOT CTeYaja jecTe CUCTEM
Koju he pe3ysiTUpaTH CTBapamweM ycJioBa Zia rpahaHu penporpaMupajy obasese
WJIM J1a ce 0cJ1000/ie 0/ MpeocTaanx o6BaBe3a U oMoryhu UM ce HOBU QUHa-
HACHjCKU MOYETaK, a Jla Ce MOBEpPHUOoIMMa MPYKU MOTYRHOCT Zjla paBHOMEPHO
HaMUpe CBOja MOTPaKMBaka. Y OKBUPY OBOT ONILUTET [[M/ba, OCTBAPHJIH OU ce
Y oce6HU ITUJbeBU: 1) cCTBapame ycJioBa /ia ce Kpo3 HepopMaJsiHe (HEUCTUTY-
[MOHaJIHe) U popMasiHe (MHCTUTYIMOHAJHE — CY/]) OKBHUPE TOCTUTHE I0TOBOP
n3Mebhy noBepuoIla ¥ Jy>KHUKA OKO peCTPYKTHUpUpaba nocTojehux o6aBesa;
2) cTBapame ycJI0Ba 32 0/ITOBOPHO U €eKOHOMCKH paljMOHAJHO TOHAIIAKke U
3) pactepeheme cyackor cucTemMa oJi Bohermwa 6e3yClnelHUuX U BUIIECTPYKUX
M3BPLIHUX [TOCTYMAKa.

MebhyTum, yBoherwe HHCTUTYTA JUYHOT CTEYaja KA0 HOBOT HHCTUTYTA Mpe-
cTaBJ/ba 036U/baH U3a30B KOjU 110/[pa3yMeBa He CaMO UCIYHeHOCT oJipeheHux

36 Title 11 Ch.7.§ 707 (b) (1). U.S.C.
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COIMjaJI0-eKOHOMCKUHUX U IPaBHUX NPETIOCTAaBKU Y CMUCJY OepabUJIHOCTH
jeHOT TaKBOT CUCTeMa, HEr0 U CKpyMyJI03aH aHAJIUTUYKO-3aKOHOZABHHU Pa.
OcuM Tora, y KpeupaHoM OKBHPY 6U ce MopaJia npoHahy afjeKkBaTHa 3aKOHCKa
pellierha 32 YUTAB HU3 CIENUPUUYHUX MU Taka Koja nokpehe yBohewe HHCTH-
TyTa JIMYHOT cTeyaja y npaBHe cucteMe P. Cpbuje u P. Cpricke, a 3aKoHOM 6H
TpebaJsio perysarcaTu: 1) nia Ha Koja ce 3aKOH OZHOCH; 2) yCJI0Be IO/ KOjuMa
ce MOXKe IOKPEHYTH MOCTYIaK 3a OTBapamwe JUYHOT CcTevyaja, 0JHOCHO Mpo-
[JIAaCUTHU JIMYHU CTevaj (mpeABubamwe cTevyajHor pasJsora); 3) HepopMasiHe U
dopmasiHe dpaze v nponeaype, KA0 U HAJJIEXKHOCT HePpopMaTHUX (BaHCY/ICKUX)
¥ popMasHUX (CYACKUX) OpraHa U cybjekarTa, 4) feTa/bHa MpaBUja CyACKOT
NOCTYIKa CIpoBohera JIMYHOT CTe4aja, (HaAJ1eKHOCT, OTBapakbe NOCTyNKa U
IpaBHEe MOCJe/JUIle OTBApakha MOCTYIKA JIUUYHOT CTe4Yaja, Kao U 3aaK/byuerbe
nocTymnka); 5) ocsobohewe (paspelieme) JyKHUKA WU YCKkpahuBawe ocJio-
6obema oz mpeocTaux o6apesa, u CJI.

V 3ak/by4ak

Upeja perynncamwa JIMYHOT CTeYaja je Aa ce LY KHULMMA IOHY/ U [TIepCIeKTUBa
3a 6yayhHOCT, a UM ce MPYKU NOACTULA] Aa OCTAHY NPOAYKTUBHH, YMECTO
Jla KaU Ty Mpajy npej 3aBUCHOLINY 0/ ")KUBOTHOT 6J1arocTakba U CyIITUHCKOM
NPUHYAHOM CJIyKeky oBeproLuMa. Mako He MOCTOjU YHHUBepP3aJHO ycara-
LIeHW CKyI NpaBUJia WM CTaHJAp/Aa KOju OM rapaHTOBA0 HeKakKaB Haj60/bU
CUCTEM JIMYHOT CTevaja, Kpo3 J0caallby IpaKcy NpUMeHe pa3IuduTUX MoJiela
HCKPUCTAJIHUCAJI CY Ce U3BECHU CTABOBH O IPeIHOCTHUMA U Hel0CTallMMa Pa3HUX
MoJieia (JinbepaHU U KOH3BepBaTUBHHU). /laHac MOKeMO rOBOPUTH O BUCOKOM
CTeleHYy CarJIaCHOCTH O KJ/bYYHOM CKyIy npedeprUpaHUX KapaKTepUCTHUKA
jeHOT A06pOr cUCTeMa JIMYHOT CTevyaja y BUAY NIpaBUJia Koja opakaBajy
T3B. Haj60Jby PAaKCy HallMOHAJHUX CTEYajHUX 3aKOHO/AABCTaBa y TPeTMaHy
npesajyKeHoCcTH rpabaHa.

3aKOH Koju 6M YBeO JIMUHU CTedaj y npaBHU cucTeM Peny6sivke Cp6uje u Peny-
6s11ke CpricKe CTBOPHO 6 YCJIOBe 32 KOHCOJUAIUjy Tpe3aiyKeHuX rpahana
Y IbUXOB HOB U 0/ITOBOPHUjU PUHAHCH]CKU TOUeTaK. YBohewe y mpaBo (3aK0H)
WHCTUTYTAa JIMYHOT CTe4Yaja Kao HOBOT HHCTUTYTA NpeCcTaB/ba 036U/baH U3a-
30B M 3aXTeBa /Jla Ce Ipe NPaBHO-MOJUTUYKUX U360pa, ONpe/ie/berba U OJJIYKa,
HCIIpaBHO carvieiajy AOMeTH, IPeJHOCTU U HeJJOCTAIH MOjeIUHUX pelllemha Y
CBETJy YIIOpeJHO IIpaBHe peryJaTUBe, a CBe Y LUJby Npodurcarme pellemha
Koje he Haj6oJbe OZiroBapaTH cielUGUIHUM NIOTpebaMa pellaBamba npobdJaemMa
npe3anyxeHux rpahana Peny6siuke Cp6uje u Peny6sinke Cpricke.

OTyna, y cay4ajy a ce JoHece 0JI/IyKa O JIOHOIIehy 3aKOHa KOjUM GU ce yBeo
Y ypeJro JIMYHU CTe4aj y IPaBHU CUCTEM, TIPUJIHMKOM KOHIMIIMpakha 3aKoHa
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0 JINYHOM CTe4ajy, 61 CBaKaKo OCUM aHaJIM3e YIOpeJHOT 3aKOHOJABCTBA U
npakce, Tpe6aJsio yBaXKHUTHU CTABOBE KOjU CY MJIOJ KPUTHUYKOT POMHUII/bakha
BoZieh1X eBPONCKHUX U CBETCKUX €KCIlepaTa y MaTepHjH JTUIHOT CTevaja, a Koju
ce MOTry UJIeHTUPUKOBATH ¥ PA3JIUYUTHUM eKCIIepTCKUM U3BELITajuMa U Ipero-
pykama, ykby4yjyhu u U3Bemitaj CBeTcKe 6GaHKe 0 TPeTMaHy HHCOJIBEHTHOCTH
¢usmukux una (Report on the Treatment of the Insolvency of Natural Persons).

Ha kpajy Mo>eMo 3aK/by4MTH, [1a Y KOHIJUIMPAKky HOBOT 3aKOHA KOjUM 6U ce
peryJivcajia MaTepHja JIMYHOT cTevyaja noce6HO Tpeba MOBECTH payyHa Ja ce
BUMe abUpPMUIIY OCHOBHA HayeJ/la MOJIepPHOT MOCTYIIKa JIUYHOT CTe4aja, a CBe
y CKJajy canoTpe6aMa, 3axTeBUMa M MoryhHocTUMa (IpaBHUM, EKOHOMCKHUM
Y MEHTaJIHUM) KOjU BJaAajy y Peny6sinnu Cpouju u Peny6aunu Cprckoj.
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CAN THE LIBERAL CONCEPT OF PERSONAL BANKRUPTCY
SERVE AS A GUIDE IN REGULATING THIS INSTITUTE IN THE
REPUBLIC OF SERBIA AND REPUBLIKA SRPSKA?

Summary

Unemployment, weak consumer power, inability to regularly service credit obliga-
tions (problem loans), and inability to settle other financial obligations may be
the factors that lead a natural person (consumer) to insolvency. The institute of
personal bankruptcy is an institute which provides an opportunity for a natural
person (consumer) to be relieved from debts without falling into insolvency, at the
cost of having his/her property subject to enforcement. The liberal model of personal
bankruptcy is one of the modalities of personal bankruptcy that should be taken into

consideration during future regulation. The liberal model of personal bankruptcy is
characterized by an open approach, which ultimately leads to a complete discharge

of debt. Debt relief is an essential feature of this model, which is based on the idea of
providing a chance for a new financial start (fresh start), which puts the interest of
the debtor-consumer in the foreground, and the risk is transferred to the creditor.

The legal systems of the Republic of Serbia and Republika Srpska do not recognize

the institute of personal bankruptcy. Establishing the normative framework of the

institute of personal bankruptcy may be a challenge for the legislations of Serbia

and Republika Srpska, especially because it is insufficiently considered in domestic
legal theory and fairly unknown in judicial and legal practice. For the stated reasons,

the authors will point out to the advantages and disadvantages of the liberal model
of personal bankruptcy, focusing on why this model should be taken into considera-

tion during the potential legal regulation of the institute of personal bankruptcy.

In this way, the authors attempt to initiate a legal discussion about the necessity
of the legal regulation of the institute of personal bankruptcy in the Republic of
Serbia and Republika Srpska.

Keywords: natural person, personal bankruptcy, liberal model, insolvency, debt
relief, financial fresh start.
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1.¥YBog,

JOKTpHHApHO TeMaTHU3Mpamwe NOKyllaja KPpMBUYHOT JjeJia 4eCTo ce cMaTpa
3aMpILIEeHUjUM U CJIOXKEHUJUM 32 pa3yMHujeBambe 0/ 61JI0 Kojer Apyror Aujesa
KpUBHYHOT npaBa. CoKeHOCT npobsieMa ce MOX/a U NOHaj00/be UIYCTpYje
pasHoJiMKoLIhy pjelliema Koja IpeJJ1axky TeopeTU4apy, 3aKoHU U cyuje. Onpebde
KOje ce oJlHOCe Ha OBy MaTepHjy peZlOBHO Cy caJp»KaHe y IpaBHUM aKTHMa
(3akoHMMa) y OpMU HHCTUTYTA UJIK TOCEOHOT (HENOTIYHOT) KPUBUYHOT Ajesia
(Bohlander, 2009: 137). UcTo Tako, MoKyI1ajHa IjeJJaTHOCT PEJIOBHO je peiMeT
Y JOKTPUHAPHHUX pacnpasa. To je yBeJIMKO CJy4aj Y eBpOKOHTUHEHTAJIHOM
IpaBHOM CUCTEeMY LITO je pe3yJTHUpaJio oAroBapajyhuM Teopujama. 3a pa3auKy
0/} 0BOTQ, Y aHIJIOCAKCOHCKOM KPUBUYHOM IIpaBy HU3/|Bajajy ce TeCTOBH, y3
Has3HaKy /ia ce ¥ oBJjje Mory npoHahu oapeheHe Teopuje.

Basba uctahu fa 6e3 063upa Ha To Zja JiU je pUjey 0 TeopUjaMa UJIu TECTOBHMA,
OHe/OHH, 110J] yCJIOBOM /i HUje pUjed 0 eEKCTPEMHUM, Y CABPEMEHOM KPUBUYHOM
IIpaBy HeJONYCTHUBUM CXBaTalkbHUMa, CBOje IIOCTOjalbe yTeMeJsbyjy Ha JiBa
KOHCTUTYTHUBHaeJJleMeHTa: Cy0jeKTUBHOM N 06jeKTUBHOM. Cy6jeKTUBHU €JIEMEHT
MOKYyIlaja KpUBUYHOT JjeJIa je yMUIL/baj (Y aHTJIOCAKCOHCKOM KPUBUYHOM NIPABY
O3Ha4yeH TEPMUHOM intent - HaMjepa, a y eBpOKOHTUHEHTAJIHOM Kao JUPEKTHU
u eBeHTyasHH) (Muauh, 2017: 408). O6jeKTHBHU €JIEMEHT, Ha KOMe YjeTHO U
MoYHMBa JeMapKalidja u3Mehy HaueJTHO HEKQXKbUBOT U KaXKHbUBOT CTaiujyMa
oCcTBapera KpUBUYHOT Jjesia [jaJeKo je BUlle ciopaH. HegBocMucsieHnuMm ce
YMHU jeJUHO NOKYylIaj KOjU ce CacToju y npefy3uMamy [jeJJaTHOCTU Koja
je y 6uhy KpMBHYHOT Jijesia 03HAYeHa Kao pa/itha. Y OCTaJUM CJy4ajeBUMa
MoKy1ajHoM ce oapebyje oHa AjjeslaTHOCT Koja je pa3JIMuYUTO AePUHUCAHA;
npeMa IMUPOKOj Jiere3u MOHYheHUX pjelliera TO je pa/iba Koja je moBe3aHa U
Koja Hajuyelrhe HemocpeHO MPESCTOjU Pajby U3BPLIEHA KPUBUYHOT JjeJa,
paZilba KOjoM Ce 3al04Hibe OCTBapewke KPUBUYHOT Jijesia, pajba Koja 6e3
Jlabbux (6UTHUX) MehyakaTa BOAY OCTBapehy KPUBUYHOT Jijesia, pajbha Koja
je BUIlle o/ IpUIIPEMHE, paJiba KOjoM ce 6e3 Ja/bbUX MehyakaTa ocTBapyje
BPEMEHCKH U MPOCTOPHHU 3aXBaT y chepy 6uha UM KPTBe KPUBUUYHOT Jjesa
Y cJ. KoHCeKBEHTHO TOMe KpMBHUYHOIIpaBHA HHTEePBEHIIMja KOJ, HEKMX Makbe,
a KO/ HEKMUX BHIe 3aJjupe y JOMEH INPeTXOJHOT CTaJujyMa OCTBapema
KPUBUYHOT JijeJia.

2.lloKkyniaj KpUBUYHOT Jjesiay
€BPOKOHTUHEHTA/JITHOM IPAaBHOM CUCTEMY

KpyuBHUYHONIpaBHY HHCTUTYTU Yy EBPOKOHTUHEHTAJIHOM IPAaBHOM CUCTEMY
JOKTPHUHAPHO Cy MOjallilbeHU NyTeM Teopuja. U3y3eTak HUje HU MOKYIIA]j
KpuBHYHOT Ajesa. OBJje ce, ICTHMHA BULIE Ka0 UCTOPHUjCKe KaTeropuje, jaBsbajy
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T3B. YUCTE UJIY jeJHOCTPaHe TeopHje HyAiehH o6jalimbeme NoYeTKa U3BpLIEHA
KPUBUYHOT Jjjesia ToMohy caMo je/lHE lberoBe CacTaBHUIIE, 06jeKTUBHE UJIU
cy6jekTuBHe (Gropp, 2015: 337-343). [IpBe 3a mo4yeTakK U3BplIeHha KPUBUYHOT
Jjesla Kao KpUTepHUjyM y3UMajy npenysety AjesaTtHocT. Ca Apyre cTpaHe,
Cy0jeKTHBHA CXBaTaka M0YeTaK U3BPIIeHha KPUBUYHOT Jijesia BUJE Y OHOj
JljeJIaTHOCTHU MyTeM Koje ce HCIOJ/baBa 3JI0YMHAUYKaA HaMjepa. [lopes oBux
yTeMeJbeHa, IPUCYTHA Cy ¥ CXBaTaka Koja yBaXKaBajy 00e HheroBe CacTaBHHUIIE.

['oBopehu 0 0BOM NpaBHOM CUCTEMY peJloBHO ce cycpeheMo ca TekcToBHMa O
¢dopMasiHO-06jeKTUBHO] U MaTepHjaHO-00jeKTHUBHOj TEOPH]HU, Tj. CXBaTabUMa
Koja M0KeMO KBaJMPUKOBATU Kao TpajuldoHasHA. [lope] HmUX, CBOjUM
3HauyajeM ce noce6HO U3/|Baja beMauka KPpMBUYHOINIpaBHA JOKTPHHA Koja je
y OKBHPY CaBpEMEeHHUX MjelIOBUTHUX CXBaTaka, M3Mehy ocTasior nporsBesa u
CBe IPUXBaT/bUBHjy UHAUBHUAYATHO-00jeKTUBHY TEOPHjy NOYETKA U3BPIIEHha
KPUBUYHOT /ijes1a, lonywkeHy ca Tepujom MehyakTa.

2.1. O6jekmueHe meopuje

dopmanHo-06jekTUBHA Teopuja. OBa TeopHja, oBanyoheHay ¢ppanyckom Code
Pénalu 3 1810. roguHe U 4yBeHO] dopMysianuju commencemnt d'exécution
(moyeTak W3BpIlIEHA), NOKYLIA] KPUBUYHOT Ajesia BUAU Y AjeITUMUYHOM
OCTBapemy HEKOT 0/, 06uJ/beKja KOHKPEeTHOT KPUBHUYHOT Ajesa (Hajueuthe
paame). [lomenyTa ¢opmysnanuja, Koja moyeTak H3BpIlema ofpebhyje y
~cmpozom”“ cmucay (Schonke, Schroder, 2010: 411), Ha npBH NOTJe], yBakaBa
HaueJsia 3aKOHUTOCTH U PaBHe CUT'YPHOCTH. lllTaBuIle, MOTJIO O C€ YIUHUTHU
Y Ja NpejAcTaBJ/ba UJleaJIHO pjellielhe U 3a HeClNopHe cJyvajeBe MOKYyIIaja
KPUBHUYHOT Jijesia, OHe Y KOjuMa je UCIoJbeHa pajiba U3BpIIeHha, MehyTUM To
HUje cay4aj. HaBeseHo U3 pasJiora WITO 3a MOKyIlaj KPUBUYHOT JijeJia HUje
JIOBOJbHO 3aM0YN Al OCTBApPeHha CaMo jeJJHOT HeroBOr 061/beXKja YKOTHUKO
ce He 3all0YHe Ca OCTBapemeM lijesloKynHor 6uha KpuBuYHOr Ajesa (y cMUCTY
BUIIEAKTHUX U KBAJMPUKOBAHUX KPUBUYHHUX Jijesia KA0 U KPUBUYHUX Jjesia
Koja ce o3HauaBajy ,npunpemoM 3a akiujy“l) (Novoselec, 2008: 728-730).
HcTo Tako, HUje MOrofHa 3a KOHCTeJALMjy KPUBUYHUX Jjesia KoL KOjUX y
3aKOHCKOM OIHUCY HUje peBuheHa pa/iiba u3Bpluewa.? M Ha kpajy, 6e3 063upa

1 Ha npumjep usBpimuaal Hohy u3Baau ABHje Aacke Aa 6u caegehu gaH Mmorao ga yhe
y kyhy u usBpuu kpaby, ocTBapuo je kBaJluPUKATOPHO 06U/beXKje ajd Hehe MOCTojaTH
MOKY1Iaj KpUBUYHOT JijeJia jep HUje ojMax HaMjepaBao U3BpWHKTH Kpahy (kBasndukoBaHa
KpUBUYHA JijeJia), UJIK U3BpIIKJIAl] Kpahe Koju npu cebu MMa opy’Kje Koje UMa HaMjepy J1a
ynoTpujebu fa 61 3aApKao yKpaZeHy CTBap, a1 TO He yYWHU oiroBapahe camo 3a Temky
kpaby jep Huje ynoTpuje6ro NpuHy Ay (BUlleaKTHaA KpuBHYHA Jijena), (Novoselec, 2008: 729).

2 Be30063upaHaHEJOCTATKE Y CMUCJY PECTPUKTHBHOCTH, 0Ba CHHTArMa je laHac NpucyTHa
y HOjeJUHUM €BPOIICKMM KPUBUYHUM 3aKOHO/IaBCTBUMA Y3 HA3HAKY /Jla Ce Y JOKTPUHHU ca
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Ha [0CTaBJbakbe KAao rpaHUle pa3rpaHUyerha NPUIIPEMHUX Pa/ikbH U ITOKYIIaja
KPUBUYHOT JijeJla CHHTarMe ,noYemak u3epuiera” oHa CTaZujyM MoKyIaja
KPUBUYHOT Jijesia MOXe, Ca je/lHE CTpaHe, OJJIOXKHUTH LITO je BUlle Moryhe
yuHehu 1a nofpyvje KpuBUUHE OrOBOPHOCTH ,3a0CTaje" 3a MOApyyjeM pUusnKa
no noteHnujasany }xpTBy (Gropp, 2015: 342), usy, ca ipyre cTpaHe, y oapeheHuM
(Beh moMeHyTHUM) c/1y4yajeBUMA, IOKY1Iaj OAPEAUTH pepaHo KBaaudukyjyhu
pajimbe U3 CTaJujyMa NpUuIllpeMara Kao oYyeTaK U3BplIeha.

MaTepujasHo-06jekTUBHA TeopHja. HauesiHa puruHoCT GopMaTHO-06jeKTHBHE
TeopHje HacTojaJsla Ce KOPUTOBATU NPOLIMpPEHEM I'PaHUIe KQXKIHbUBOCTH U Ha
ZpyTe jeJ]aTHOCTHU KOje He Ipe/CTaBJ/bajy paj by U3BpIlemha KPUBUYHOT Jjea.
C TuM y Be3H, MaTepujaJIHO-00jeKTUBHA TeopHja je 03HAYM/Ia Kao MOKyLIajHe
Y OHe JljeJIaTHOCTHU Koje Cy TaKO HacJIOlbeHe Ha pajiby U3Bplieha J1a ca oM
4YHHe NPUPOJHO jeAUHCTBO. [Ipema @paHkoBOj GOPMYJIH, TO CY OHE pajibe
KOje Cy, MaKo NpuIaZajy cTafujyMy NpUIpeMatmha KPUBUUHOT Jijesia U HUCY
cacTaBHU U0 YMHEHUYHOT ONMCca KPUBUYHOT Jjjesia, 360T Hy>KHe I0Be3aHOCTHU
ca pa/ilboM U3BplIeHha beH cacTaBHU Auo (Roxin, 2003: 368), v Koje Kao TakBe
npeJCcTaB/bajy OMACHOCT N0 NpaBHO 3amTuheHo fo6po. Kputuka 6u ce morJa
yHnyTUTH 06eMa cacTaBHULaMa oBora yuema. [Ipuje cBera, mocraB/ba ce IUTakbe
KaKo MocMaTpaTy CUHTAarMy NpupoJHOr jeUHCTBA. Tparamwe 3a NPpUPOJHUM
jeAUHCTBOM MO>Ke JOBECTH /10 ONIaCHOCTH OJ] IPOLIMpPeHa 30HE Ka)>KHbUBOCTH.
Pujeyje o npusnyHo HeopeheHOM nojMy Koju HaMehe TOTpeby palryjabUBamba
npeAy3eTHX JjeJJaTHOCTHU Ha NojeiUHAYHe aKTe, a a IPU TOMe He I0CToje
MjepuJia 3a oapeherme HEKUX O/l BUX Kao NoKylajHuX. KBaiuprkoBame 0BUX
aKaTa Ha Hy»KHe U OHe KOju TO HUCY He Jlaje 3a/l0BoJbaBajyhe pe3ysnTaTe, Kao
HU PpaHKOBO HacToOjame [a OZpe/iu JIMHU]y pa3rpaHudema KBaJupukyjyhu

TUX IO py4ja MOKYIaj UTTaK TyMa4yu y mupeM cMucay. OBAije nmpuje cBera Tpe6a noMeHy TH
¢pannycku KpuBuuHu 3akoHUK (4. 121-5) npemMa KoMe NOKyIIaj IOCTOjH Kaja je ...
3anoyemo u3spuerve...” (Penal Code of the French Republic. [IpeyseTo 3. 1. 2022. https://
www.legislationline.org/download/id/3316/file/France_Criminal%20Code%Z20updated %20
on%2012-10-2005.pdf). KpuBrunu 3akoHUK llIBajuapcke y 4. 22, cT. 1 Takohe KOpuCTH OBY
dopmysnanujy npemMa Kojoj moky1aj ocTBapyje oHaj Ko ,3ano4He usspuierbe KpusuiHoe djeada
uau npekpuwaja.... (Criminal Code of Swiss Confederation, of 21. December 1937, Amended 2017.
[Ipeyseto 1.2.2022. https://www.fedlex.admin.ch/eli/cc/54/757 781_799/en,) a unmepecaHmuo
3aKOHCKO pjewerse cadpacu u puHcku KpueuuHu 3akoH. Haume, noped popmyaayuje npema kojoj
JAuye mpeba oaa ,,...3anoyHe u3spulere Kpusu4yHoz djeaa”, PUHCKY 3aKOHOAABAI] IOCTABJ/bA U
3aXTjeB Jla je yc/be OBUX IPeAy3eTHUX [1jeJJATHOCTH ,,...00uW.10 o onacHocmu da he Kpugu4Ho
djeso 6umu uzspwero”, (Criminal Code of Finland, 39/1889, amendments up to 766/2015.
[Ipeyseto 23. 12. 2021. https://www.finlex.fi/en/laki/kaannokset/1889/en18890039.pdf).
HcTo Tako, y KOHTeKCTy popMaIHO-06jeKTUBHE TEOPHje 3HAa4ajHO je TOMEeHYTH U 3aKOHCKa
pjelerma KpUBUYHMX 3aKOHOABCTaBa ca MpocTopa GUBIIIe JyrociaBHje, kKoja cy (ca U3y3eTKOM
XPBAaTCKOT) y oApehemy NMoKyIlajHe AjesaTHOCTH 3aJprKaJsia GopMyalujy ,nouemakx
uzepulerba”.
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NpUIpPEMHe pajibe Kao AjeJJaTHOCTH Koje HUCY HY>KHe. YOCTaJsIoM, KOJ, OBaKBOT
CTamwa CTBApH YMjeCHO je IOCTaBUTU NUTakE 3aLUTO U IPUIIPEMHE pajibe He
61 MorJyie GUTH HYKHe 32 BeroBo usBpliewe (Bykosuh, 2021: 296)? Tpeba
NpPU3HATH [a oApehuBame MoYeTKA U3BPIIeHha KPUBUYHOT JjjeJa ,HacJI0kheH0"
Ha KpUTepUjyMe npupodHoz jeduHcmea v HyHcHe N08e3aHOCMU jecTe NPUToHO
M3 pasJiora LITO NPOIIMPYje 30Hy Ka)KHbUBOCTU NOCTAB/bEHY Y KOHTEKCTY
dopManHO-06jeKTUBHE TeOpUje, yjeJJHO je orpaHrvYaBajyhu noctaB/bambeM
3axTjeBaia Cy TO CaMO OHe [jjeJIaTHOCTH KOje YMHE IOMEHYTO ,NPUPOJHO jeQUH-
cmeo”y cMucJly 6JIM3UHE, U Koje CY HY>KHe 3a U3BpLIekhe KPUBUYHOT Jijesia y
CMUCJY BbUXOBOT 3Hauaja. OHo, mTaBuile, y3 oapeheHe MogupHKaIMje TOHOBO
Y J10J1a3M /10 U3pakaja, y CMUCJIY KOMOHHOBawka KpUTepUjyMa U3BPILIHOYEBOT
,N/1aHa“ v ,hpupoodHoe 3ajedHuwmea”, a mpumMjehyje ce u yBohermwe U J0AaTHOT
MaTepUjaJHOT KpUTepUjyMa HemocpeaHe ONMacHOCTH M0 NpaBHO 3auTHheHO
Jlo6pO y CMUCJY A 6y/ie U3JI0)KeHO ,KoHKpemHoM pusuky” (Schonke, Schroder,
2010: 411).

2.2. Cy6jekmusHe meopuje

[Ipema cBoMe 3aueTHUKY Q0oH By pujy, opHjeHTUCaHE UCK/bYYMBO KA U3BPIIUOIY
KPUBHUYHOT Jjjesia y CMUCJY HeroBe 3JI0Y4MHA4YKe BO/be M IOMMakha NoyeTKa
U3BPILEHA, KO/l 0BUX CXBaTakha je 3aHeMapeH/UCK/bYyYeH 00jeKTUBHU eJIeMeHT.?
[loyeTak KM3BplleHka KPUBHUUHOT Jjjesia y CMUCJY CUHTarMme ,Jetzt geht es los”
O/IUjeJIno je oKyaj oA 6Mha KpUBUYHOT Jijesia ¥ YYMHHUO ra BUILle UJIW Matbe
LIMPOKHM, CBe Y 3aBUCHOCTHU 0] CXBaTama U3BpLIMOLA. Y KOHAaYHULY, TO je
OHa pa/Ziba KOjoM M3BpUIUJIAL, IpeMA CBOjOj 3aMUCJIM OCTBapyje KPUBUYHO
Jijesio 6e3 063Mpa Ha TO LITO OHA (MO /ja) NpUNajAa cCTaJujyMy npunpeMama
KPUBUYHOT JjeJia.

CaBpeMeHa Cy6jeKTHBHA CXBaTaba Ce 10 IPUPOAH CTBAPH OBO/IE ¥ Be3y ca CBP-
XOM KaKibaBama, 1a je Cy6jeKTUBHU eJleMeHT 3HauajaH Y KOHTEKCTY CleLujai-
He npeBeH1uje.* JlaHr (Lange) nokyiiaj KpUBUYHOT /ijeJia BUJM Y paJiibU Koja Ha-
najiaya y4YMHM OMAacHUM 32 IpaBHo3alITrheHa 06pa, a bokesiman (Bockelmann)
CXOJIHO CBOjOj TEOPHjHU ,,6ampeHe hpobe” 3a MOKYy1Iaj y3uMa OHaj MOMEHAT y
KOME je ,Hamjepa uzepuuoya npoul1a ampeHy npo6y y kpumuyHoj cumyayuju
(Roxin, 2003: 345). Cyb6jeKTUBHY TeOpHjy MoKyaJa je na fonyHu Teopuja
ytucka (Eindruckstheorie) y 4njoj CylITUHY ce HAaJIa3u ,ymucak djesa Ha wupy
jasHocm" Tj. ,,coyuoncuxos0wKu eoekam” 0CTBApPEHOT aKTa KOjU ,woKupa"“ jaB-
HOCT U HeT0BO , nogjeperse y 8a/baHocm npasHoz cucmema* (Jakobs, 1991: 712).

3 YecTo ce TBp/Y [1a je OBO CXBaTake Y OCHOBH pjellierha lheMayKoT 3aKoHOoaB1a u3 1975.
roguHe (Roxin, 2003: 342).

4 CTuMYy Besu ,jedHOM 00KA3aHa u npema ceemy cydehu mpajHa 6o./ba Moce 0a eeHepuuie
xusmady akyuja“ (Roxin, 2003: 344-345).
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JenHa of BapujaHTH Cy6jeKTUBHUX TeOpHUja je U CXBaTakbe IpeMa KoMe noye-
TaK KpUBUYHOT JijeJsia Ipe/cTaB/ba OHA pa/ikba Ny TEM Koje ce HeIBOCMHUCJIEHO
MaHUdecTyje 3/104MHaUYKa HaMjepa. [IpeTrnocTaBka je a oHa noApasyMujeBa
YMHUILJ/baj U A Ce OBE /jeJIATHOCTH He MOT'y 06jaCHUTHU JipyTradyudje Hero jajey
NUTakby NOKYyLlaj KpUBUYHOT Ajesa. CIMYHO CXBaTakbe, Kako he ce M yBUAjeTH,
€er3ucTupauny HOjeﬂI/IHI/IM 3aKOHOZIaBCTBHMaA U3 dHIJIOCAKCOHCKOT KPUBHUYHO-
npaBHor cucteMa. CaMo 3a cebe, 6€3 KOMOMHOBaka €a pyruM KpUTEPHUjYMU-
Ma, OHO UITaK He MOXe Jla MOHYAY UCTIPABHO oApeherme NOoKyIIaja KpUBUYHOT
Ajena. PasJior je jefHOCTaBaH; NocMaTpa Ce UC/bYYMBO CIIOJbAIIbH €JIEMEHT, Y
CMHCJIy OITAaCHOCTHU UJIH ,WOKQ... yMUCKQ...” KOj! U3BpLIMJIAL, KPUBUYHOT Jijesia
0CTBapyje, U HA OCHOBY Hera U3BO/JM MPETIOCTAaBKa O ,M0pa3yMujeBaHOM "
Cy6jeKTUBHOM €JIEMEHTY.

2.3. Mjewwosume meopuje

C063upOM HaHEIOCTATKE ,YUCTUX" 06jEKTUBHHUX U CYOjeKTUBHUX IPOMHUILI/bakha
U, C TUM y Be3d, HEMOIr'YRHOCTH HKUXOBE MpPHUMjeHe, 3a KOHCTUTYHUCAake
MOKYyIlIajHe [jeJJaAaTHOCTU HAaMETHYJHU Cy Ce 3aXTjeBU 3a KyMyJaTUBHUM
OCTBapemeM 06jeKTUBHOT U CY6jeKTUBHOT eJieMeHTa. MjeloBUTe 06jeKTUBHO-
Ccy6jeKTUBHE TeopHje KOMOUHYjy Cy6jeKTUBHE U 06jeKTUBHE KPUTEPUjyMe
Hajyelrhe 3acHOBaHe Ha [IJIaHY U3BPLIMOLA U HETOCPEJHOCTH Hala/ja Ha MPaBHO
samtuhena go6pa (Freund, Rostalski, 2019: 340)°. HajsHauyajHuje BapujaHTe
MjellOBUTUX TEOpUja Cy CXBaTakwka KOjUMa je 3aje JHUYKO Jja Cy OKapaKTepucaHa
Kao MHAUBU/IYAJIHA, Ca pa3JIMKOM Koja MOYUBA HA 06jeKTUBHOj CACTaBHULU.

WHauBUyasHo-06jeKTUBHO cxBaTawe (Tatplantheorie). O0Bo cxBaTame Kao
KPHUTEPHjyM NOYeTKa U3BplLIEha KPUBUYHOT Jijesia BUAHU IJIaH U3BPIIHOIA
Y HeroBO NIOMMakbe novyeTka usBpiiema (Schonke, Schroder, 2010: 411).6 Kao

5 Kao TakBe MHKOpIOpUpaHe Cy U y N0ojeiMHA 3aKOHCKA pjeliea. [I[peJBoJHUK OBe
KoHcTeJs1aluje je KpuBu4HU 3aKoHMK beMauke Koju y 4J1. 22 Iponucyje: ,NOKywaj Kpusu4Ho2
djesia nocmoju ykoauko auye npedysme kopake koju he odmax odumu ka 0o8puiery Kpusu4Ho2
dje.1a, 0HAKO KAKo je OH Mo nAaHuUpao®. Y MuTamy je ’beMauKH1 eKBUBAJIEHT eHTJIeCKO-BeJIIIKOj
dopMynanuju nokymaja KpuBuuHOr fjesa (Criminal Attempt Act) Koja 3a moyeTak BUAHU
aKTe Koju cy ,more than merely preparatory” (Bohlander, 2009: 141). Pokcun (Roxin), kako
he ce u BujeTH, TOBOPY O HOBUM KPHUTEPHjyMHMa Ha KOjUMa NMOYMBA kbeMadykKa Cy/JcKa
npakca: NOKyLIaj MpeJcTaB/bajy pajilbe Koje HeCMeTaHO BOJie Ka OCTBapey YHbeHNIa
npeaBuheHux y 6uhy KpuBHUYHOT Jjjesia ¥ UMajy 6JIM3aK UM HeocpesaH NPOCTOPHO —
BpPEeMEHCKH 0JJHOC Ca IbUM. Y KOHTEKCTY 06jeKTHBHOT KPUTEPHUjyMa 0] BEJIMKOT je 3Ha4aja
M ydeme 0 MehyaKTy Ui mocpeJHOM aKTy. 3aTHUM je Ty Cy6jeKTUBHU KPUTEPHUjYM Y CMUCITY
CHare BOJbe KOjU Ce CaCTOju y MpeJIacKy y CTaZiujyM MOKyIaja Kpo3 popMyaanujy ,cada
nouuree” (Roxin, 2003: 370; Gropp, 2015: 334-335). [loyeTak KPUBUYHOT /ijeJia 3a0YH b€
MO0YeTKOM peaJsin3alnyje YnkbeHUYHOT ONKca U3 6uha KpUBUYHOT /ijesia, 3aKOHOaBal| y IPBU
IJIaH CTaBJba HEMOCPEJHOCT YMMe ce eJJMMUHULIe cy6jekTUBHOCT (Jakobs, 1991: 726-727).

6 3apasaukyojWHAuBUAYyanHO-06jeKTHBHE TeopHje, Teopuja yTucka (Eindruckstheorie)
y3MMa IJIaH U3BPIIMOLLA KDUBUYHOT JjeJsia Kao MoJIa3uIlTe, aJld He U U Ka0 KPUTepUjyM
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MjepoJiaBHa ce y3uMa YMKeHMLa Jia JIU U3BPIIUJIAL, pajlby KOjy npefy3uMma
cMaTpa NpPUIPEMHOM pajlbOM UJH PailbOM HM3BplLIeHa KPUBUYHOT Jjesa.
Kao mrto ce npumMjehyje, 06jeKTUBHU €JIEMEHT je MaprHUHUJIU30BaH jep HAKO
MU3BpLIMUJIAL, Jjesyje Y CIOJ/bEbeM CBUjeTy, BaXXHOCT TOI yTHIAja MOTHUYE
HCKJ/bYYMBO U3 HbeTrOBOI CXBaTaka, a He 0HAKO Kako To Tpeha cTpaHa pasymuje
(Safferling, 2006: 686). HaBejeHO cxBaTame je LOBEJIO [0 TOTa Aa ce Harpabyje
,3/104UHA4Ka eHepauja” U3BpLIMOLIA KOjU Ha NMOYeTKYy MOK/Ja U HUje Mapuo
KaKO0 MOe U3BPIIUTH KpuBUYHO Ajeso (Beulke, 2018: 131). llopen oBora,
MOX/Ia je 1 HajBehu mpo6JieM KojU ce jaB/ba KOJI OBe TEOpHje NMOTeHIHjaHa
HeCTaJIHOCT ,3/10YUHAYK02 NAgHA " 3aTO LITO ce I'y6u ofayuyjyhu KpuTepujym
3a pa3rpaHuyemwe (Maurach, Gossel, Zipf, Dolling, Laue, Renzikowski: 2014:
136). Tako, y jeJHOM TPeHYTKY U3BpPIINUJIAL], MOXKe CBOje pajie CMaTpaTH
IpUIPEMHUM PajiibaMa, a y ApyroM pajmaMa KojuMa oCcTBapyje obubexja
KpUBUYHOT Ajesa. [la 6u ce n3bjersie oBe noTelKohe nocTaB/ba Ce NUTabE JAa
Ji1 64 pa3yMaH U HeyTpaJlaH Y0BjeK KOojU 3Ha 3a LUJ/beBe U3BPILUOLIA pauyyHAO
ca moryhHomhy usBpiiewa kpuBu4Hor zjesa (Novoselec, 2008: 736). OBaj
KpUTEepPUjyM, 3a Koju MoxkeMo pehu fa npeacTaB/ba U CBOjeBPCTaH KOPEKTUB
CXBaTamwa, JONPUHOCH TOME Jia Ce MOKYIIaj KPUBUYHOT Jijesia UllaK yTBphyje
npeMa 06jeKTUBHOM MjepuJly, ajiu Ha Cy6jeKTUBHOj noAs103u. [lope HaBeleHOT,
BU/U Ce U Jja IpeBeHTUBHA N0Tpeba 3a KaKihaBaweM NOKYyllaja BULIe He
npoursuJiasu u3 MaHudecranuje Bosbe, Beh NpBeHCTBEHO U3 IPUjeTHEe IPaBHO
3amtuhenum go6puma (Schonke, Schroder, 2010: 411-414), yume omacHOCT Kao
MaTepHjaJHU eJIeMEeHT J,0J1a3H 0 U3pakaja.

WuauBuayaaHo-dopmaside Teopuje — Teilaktstheorie. Uako Bozie pauyHa 0 IJIaHY
M3BpIUIMOLLA, OHE Y CBOM MEPUTYMY UMajy KpUTepHjyM 6rha KpUBHUYHOT Jjesa
Jonyutajyhu nomjepamwe rpaHulie NoyeTKa U3BPIlekha U Ha OHE /1jeJIaTHOCTH
KOje Cy IPOCTOPHO ¥ BpEMEHCKH GJIMCKe leroBoM ocTBapemy.” To cy oHe pasmbe
uau MebyakTu usmehy Kojux u pajilbe KojoM ce ocTBapyje 6uhe KpUBUYHOT
Jljesia HeMa Bulle Apyrux Mehyakara. [locmaTpa ce cBaku KOopak U3BpIIHAOLA
npeMa 06jeKTy Hamnaja y CMUCAY U30J10BaHOT, HE3aBUCHOT YMHA, a 3aTUM ce
NpeTNOCTaB/ba /la je TOKYILIAjHU OHAj ,N0C/bEJrU AKM“ HAKOH KOjer He Caujejie
Apyru MebyakTu. C 063MpOM Ha UMHEHUILY [1a y OBAKBUM CJIy4yajeBUMa MOXKe
6UTU pUjeuur 0 OUJIO KOjeM aKTYy, KPUTEPUjYM je HYKHO JONYHEH y CMUCY
,KBajuTeTa" moc/be/ilber akTa Koju HUje U3BPIIEH, HAa HA4YUH Ja he Moky1iaj
KPUBUYHOT Jijesia IOCTOjaTH y cJay4ajy Aa U3Mehy akTa Koju je npefyseT U
pajiibe KojoM ce ocTBapyje 6uhe KpUBUYHOT Ajesia He OCTOje MehyakTH Koju

oujeHe. qI/IH)eHI/ILla AaJn oapeheHa paawmanpencrtaB/ba noxymaij ﬂjeﬂaTHOCT He 3aCHHBa
Ce Ha HpOLLjeHI/I HU3BpHIHOL A KPUBUYHOT ﬂjena Beh Ha OCHOBY OGjeKTHBHHX CTaHgap/ja.

7 OBa Teopwujay koMbuHanuju ca PpaHkoBoM GOPMYJIOM je peJIaTUBHO yCIjelIHa y
pa3paHuYerwy IPUIIPEMHUX P U U IOKYIIaja KpuBUYHOT Ajesa (Roxin, 2003: 373).
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ce o3HavyaBajy ,6umnum“.® C mum y ee3u, Ky. (Kiihl) onpaBmaHo ucTude ia ce
NPUJIMKOM IIpUM]jeHe OBe TeopHje Tpeba NOoCTyNnaTH 06a3pUBO 300T YHbEHULE
Jla YOBjeKOBO MOHAalllake HUje BjelITauyku pasujesbeHo (Roxin, 2003: 374).
CanvHO HaBesieHOM, U Koz E3epa (Eser) ce youaBajy KpUTHKe 0BaKO popMaJIHO
,HAYypmaHo2“ noyeTKa U3BplIemka KPUBUYHOT JjjeJa; IpeMa beMy N0CToje
KpUBHYHA JijeJ/Ia Koja ce BpllIe paJlbaMa Koje ce y KOHAYHUL U HaJsla3e y OLHOCY
,HenpuMjemHoz cnajara moka kKoju um npemxodu”, Kao IITO je KpUMUHAJIUTET
6ujesior okoBpaTHUKa (Schonke, Schroder, 2010: 414). OnpaBaHe Cy KpUTHKeE
Jla ,cJjaramwe” 4YOoBjeKOBUX pajilbd HHUje 3a/10BoJbaBajyhu KpUTepHjyM 3a
oApehuBame noyeTKa U3BpIIemha KPUBUYHOTL Jjesa. Y cay4ajy JjjeslaTHOCTH
KOje He IpeJiCTaB/bajy pajiby U3BplIeHa KPUBUYHOT Jjesa Tpebao 6u ce
y3eTU Yy 003UP U MaTepHjaIHU eJIeMEeHT YHjH je HOCUJIAL, CBAaKa OJf TOMEHY THUX
ajenatHoctu.’ OBaje ce caja Beh jaBsba pyru npo6JieM; HAUME, MOXKE Ce JECUTH
Jla ONIaCHOCT TojeuHe JijeJaTHOCTH (MehyakTa) U pU3UK KOjU OHA HOCH MOXKe
O6UTU TaKBOT KapaKTepa Jia je MoKe 03HAaYMTH [TOKYILajHOM JjesaTHOLNY HaKo
HUje I0C/be[lbU aKT KOjU PeTXOAM U3BpLIey KpUBUYHOT Ajesa. U ynpaso ce
360r OBaKBUX CJyyajeBa Kao A0JaTHU KpUTepUjyM HaMehe MJaH U3Bpuivona
0 W3BpIIeHYy KPUBUYHOT Ajesa. [IpyruM pujedyuMa, yMjeCcHO je MOCTaBUTH
JI0AATHO MU Take: 1a JIU je, IpeMa [JIaHy U3BpLIKOLLa, Beh JOCTUTHYT CTaUjyM
y KOMe je IpeMa leI0BOM CXBaTakby lpeJiMeTHO NPaBHO J06po Beh yrpoxeHo
(koMOHHaLMja MHAUBUAYAJHUX U MaTepHUjaJHuX ejeMeHaTa) (Schonke, Schro-
der, 2010: 414).

KonkpeTusyjyha teopuja fjenumuysor akta (Die konkretisierte Teilaktstheorie).
Teopwuja fjeIMMHAYHOT aKTa je 3aXTHjeBaJia Ja/blby KOHKpeTU3alujy na ce y
HeMavyKoj KpUBUYHOIIPABHOj AOKTPUHHU U3AuepeHnpaJsa u Konkperusyjyha
TeopHja ZijeJMMUYHOT akTa. Haume, PokcuH npo1y6Jbyje mpeTX0AHO HaBeJeHO
cxBaTamwe U oJipehyje fofaTHe KpUTepUjyMe 3a KBaJIUPUKOBae NOKYyLIajHe
JjenatHocTU. To Bullle HUje caMo NOC/be/bU AKT, Beh Ipe/jy3eTH aKT y CAy4ajy
Jla ce oCTBape NOCTaBJ/bEHH YCJOBHU: Jla Ce YTBPAHU ,6/1UCKa 8pemeHCcKa ee3a”
ca paJilbOM U3BplIeHa U Jla Ce 0CTBApH ,3axeam”y chepy 6uha uiu KpTBe
KPUBUYHOT Jjjesia. AKO Cy HCIIYHeHA OBa 1Ba KpUTEPHUjyMa OHJA TO U He Mopa
Jla 6yzae noc/beamu npeaysetu (Mehy)akT.!’ 3HavyajHo je camMo Ja KPUTEPH]y-

8 ,BbumHocm” mpezay3eTor aKTa JollJa je A0 udpaxaja u kox HoBocesena (Novoselec) y
IEeTOBOM 3aJlaramy 3a HanyliTalkbe GpOpMaTHO-06jeKTHBHE U MaTepHUjalHO-06jeKTHBHE
Teopuje, (Novoselec, 2008: 741).

9 360rTOracey pasrpaHHYey IPUIPEMHHUX Pa/ikbHU U IOKY1Iaja KPUBUYHOT Jjjesia Tpeba
pyKoBoAUTH npoujeHoM pusnka (Schonke, Schroder, 2010: 414).

10 AyTop oBo o6jalbaBa Ha IpuMjepy Kpahe TalHe U3 ayToMo6uJIa. YKOJIMKO oco6a yhe
y ayTOMOOUJI ¥ IOCEerHe 3a LITAIOoM Jia O JJoXBaTHJa TAlUIHY Koja ce HaJla3u Ha 3a/iibeM
cjeauiiTy, npeMa Teopuju AjeJIJMMUYHOr aKTa HaJlasu ce y CTaJUjyMy IpUIpeMama
KPHUBHYHOT Jijesia jep joll yBUjeK MpeAcToje MehyaKTH Koje je mOTpeOHO NMpeAy3eTH, a
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MU 6y[y UCIyHeHHU KyMyJaTHBHO.'! OBO je y KOHauHMIIM U npeoBJahyjyhe
TEOPUjCKO IPOMUIL/bAakbe KOje je HAIllJIO CBOj YT U Y MPAKCH lbeMavyKUX CYl0Ba,
ynpaBo 360r KOHKpeTH3aluje Teopuje AjeJMMUYHOT aKTa; HAUMe, IPU3HAje ce
Kao NOKYIlajHa /J|jeJIaTHOCT OHA pa/iiha KOja y HEOMETaHOM TOKY U 6e3 ApyTux
Mehypa/ilb¥ BOAM OCTBapewy 61Mha KpUBUYHOT Ajesia, ajJlu YKOJHUKO TO HUje
cJly4aj oHJa ce Tpeba pyKOBOAUTH KOHKPETHU3yjyhuM KpUTepHujyMuMa 6JIMCKe
BpeMeHCKe Be3e 1 3axBaTa y cdepy 6uha, 0fJHOCHO XKPTBE KPUBUYHOT Jjesa.'?

3. [lokymaj KpUBUYHOT Ajesia y aHIJIOCAKCOHCKOM KPUBUYHOM NpaBy

Ypebhemwe nokyuiajHe AjeJJaTHOCTU y 3eMJ/baMa ca NOJpyyja aHIVIOCAKCOHCKOT
IIPaBHOI CMCTeMa jeJlHAaKO je 3Ha4vajHO Kao M y €BPOKOHTHHEHTAJHOM
KpUBUYHOM mnpaBy. lllTaBulie, ynpaBo je y eHIJIECKOM KPUBUYHOM IpPaBy
jowr naBHe 1649. roauHe y Ajeny Coke's Third Institute (yTeMe/beHOM Ha
CrandopnosoM (Standford) ,Pleas of the Crown”) naxkwa 6uJia nocBeheHa
npo6J/eMaTHLU IOKyLIaja KpUBUYHOT JijjeJia IJije cy, U3Mehy ocTasior, IoKyIaju
MMOBUHCKHUX KDUBUYHUX JijeJsia 61U KaXKitbaBaHU HAa OCHOBY MaKcUMe voluntas
reputabatur pro facto” (Sayre, 1928: 821). /lanac y BehuHU 3aKOHOJaBCTaBa
M3 aHIJIOCAKCOHCKOI NPaBHOI CHCTeMa IMOCTOjU oJpefba O MOYETKY
M3BpllIewka KPUBUYHOT Jijesia, a youaBa ce U ocebaH aKT KOju je Y MepUTYMy
nocBeheH oBoOj Npo6JieMaTHLU. 3a PA3/UKY 0, KPUBUYHUX 3aKOHOAABCTaBa
€BPOKOHTHHEHTAJIHOT TPAaBHOT CUCTEMA KOjU MaTePH]jy CTaAHjyMa OCTBAperha
KPUBUYHOT JijjeJsia peryJuuly y oniTeM JUjey KpUBUYHUX 3aKOHA, OBJIje ce KO/
BeliMHe 3aKOHO/laBCTaBa MOKYlIaj KPUBUYHOT Jijesia CBpCTaBa y KaTeropujy
HENOTNYHHUX UJIM NPEeTXOJAHUX KPUBUYHUX Ajena (Inchoate offences).

['oBopehu o cacTaBHUIIaMa OKYIIaja KPUBUYHOT ZijeJia, y3 HAIOMEHY Jja HUTHU
Yy OBOM CHMCTEMY HUCY M30CTaJjla eKCTPeMHa CXBaTamwa Koja IPU3Hajy Kao
Mjepo/ilaBaH UCKJ/bYUHMBO 0GjeKTUBHU UJH CYOjeKTUBHU eJIEMEHT, IPUMjeTHO
je [a je mokyllajHa JjjeJJaTHOCT, OJAHOCHO NMOKyliaBamwe (Try) yTeMe/beHO

Koju 6M 3aCHOBAJIY MIOKYIAjHY AjeJIaTHOCT. 3a pa3JuKy of Tora, npeMa Konkpertusyjyhoj
TEOPHjH [jjeJMMUYHOT aKTa, OBUM JljeJJaTHOCTUMA OCTBapeHa je BpeMeHCKa OBe3aHOCT
U 3axBaT y chepy :KpTBe, Te Npely3eTe [jeJ]aTHOCTH Ba/ba KBAJIMPUKOBATH Kao NOKYLIa]
KpuBuYHoOT Ajesa (Roxin, 2003: 374).

11 Tako, yKOJIMKO JIHIle CTOjH UCTIpesi ay TOMOGUJIA y KOju Tpeba Jja yhe 1a 6U y3eo0 TallHy,
nocTtojahe 6yiMcKa BpeMeHCKa Be3a, aJli He U 3axBaT y chepy KPTBe, U MOKyIIaj he 6UTH
HCKJby4eH. MicTo Tako, YKOJIMKO HEKO JIPXKU MUIITOJb 6JIM3Y XKPTBE aJu He XKeJH joul a
YKPTBY JIMIIY )KUBOTA Hehe MOCTOjaTH MoKy1aj y6rucTaa.

12 KaseHu 3akoH XpBaTckKe y 4Ji. 33 ca/ip>K1 OBAKBO pjeliere. 3a NOKyLIaj KPUBUUHOT
Jjesia Tpa)ku ce HaMjepa U pa/ikba Koja IPOCTOPHO U BPEMEHCKH HENOCPEHO NPETX0AHU
ocTBapemy 6uha KpuBHYHOT Ajesa, BuA. Kazneni zakon Hrvatske - KZH, Narodne novine
RH,125/11, 144/12,56/15, 61/15,101/17,118/18 i 126/19.
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Ha cy6jeKTUBHOM mens rea (intent)”® u o6jekmusHoM (actus reus) e1IeMeHTY
(Klotter, Pollock, 2006: 116). Ono urto ce He npuMjehyje y aHT/I0CaKCOHCKOM
KPUBUYHONPABHOM CUCTEMY, OJJHOCHO JIOKTPHUHH Ca OBOT IO pYyYja jecy Teopuje
KOje 00pa3JiaxKy pa3rpaHuuerhe NPUIIPEMHUX PAJ b U TOKYIIaja KPUBUYHOT
Jljesia. 3a pa3JIMKy oJ1 TOra, pa3BUjeHU cy oaroBapajyhu TectoBu. [[pemMa tbuMa
KPUTEPUjyM 32 pa3rpaHuuerhe MOKYIIaja o IPUIPEMHUX pa/ilbU MOXe OUTHU
,C8AKU akm®, ,3HaYajaH kopak"“, aKT KojH je ,,euwie 00 npunpemarsa”, ,npeu akm®,
,Noc/medrbu akm*“y . BUAJbUBO je Ja cy KpUTEPUjyMU Pa3IMYUTH, ajlu NaxKJbU-
BHUM [IOCMaTpalkeM MOTY Ce YOUUTH JiBa: BpHUjeMe/BIUCKOCT NpeJy3uMatba
pajibe U3BpIIeHa U KPUTEPHjYM KapaKTepa npeAy3eTe AjeJJaTHOCTH.

3.1. Odpebusare noyemka uzepuiera Kpusu4Hoz dje.s1a npema
Kpumepujymy epemeHa/6au3uHe npedy3eme djesiamHocmu

Y MepUTyMy OBUX CXBaTaka HaJla3y Ce 0/[TOBOP HA MUTAaKE /1A JIU je ONTYKe-
HHUKOBO MOHAalIake ,,d080/bHO 6/1U3y" U3BpIIEHY KPUBUYHOT Jijesa, 0JHOCHO
»KO/UKO 64u3y” je ,,0080/6H0 6.4u3y“? HUTH jelaH aKT He MOXKe ce cMapaTH
MOKyIllajeM KPUBUYHOI JjeJla OCUM YKOJIMKO He IpeJcTaB/ba KOpaK Ka
OCTBapewy KpUMUHAJIHE HaMjepe U ’erOBUM Npely3UMakheM HU3BPILIUIIAL] Ce
WJI IUPEKTHO MPUOJIMKaBa U3BPIIEHY KPUBUYHOT JijesIa UJIY je 0J{MaX I0Be3aH
causspiuieweM (Shahar, Harel, 1996: 320). Y kaTeropujy TecToBa Koju moyeTak
M3BpIlekha KPUBUYHOT Ajesa ogpehyjy npema Kputepujymy BpeMeHa, 0{HOCHO
6/1M3MHE NIpe/iy3eTe AjeJJaTHOCTH, YBPIITABajy ce TecT npBor kopaka (the first
act test), TecT noc/beber Kopaka (the last act test wiv last proximate act test)
(Fishman, 2015: 247) u TecT 3Ha4ajHOT Kopaka (substantial step test ) (Hamish,
2001: 402; Mathis, 2004: 330-332).

IIlpBa gBa TecTa mpejcTaBJ/bajy KpajHOCTU. Tako, TecT mpBor Kopaka 3a
MOKYIIaj KpUBUYHOT JijeJia oipehyje NpBYy J1jeJaTHOCT Iy TeM Koje Ce UCII0J/baBa
KpHUMHHaJIHa HaMjepa. CTporo yTeMesbeH Ha Cy6jeKTHUBHOM eJIeMEeHTY, CINYHO
Cy6jeKTUBHUM TeopUjaMa MPUCYTHUM y eBPOKOHTHUHEHTAJHOM IpPaBHOM
CUCTEMY, 0Baj TECT He BOJAM padyHa O KBaJIUTETY U KapaKTepy NOKyIlajHe
njenaTHocTH. Ca apyre cTpaHe, TecT noc/beiber KOpakKa je Kpajibe 06jeKTUBaH
TeCT KOjU Kao NMOKyUIaj BUAU NOC/bEABY 1jeJJTaTHOCT HAKOH KOje U3BPIIUJIal]
KPUBUYHOT Jijesia He Tpeba Ja fasbe Jjesyje 1a 6U KPUBUYHO JijeJio OHUJI0
JospuieHo. OaMax ce npuMjehyje a ce bUXOBOM IPUMjeHOM yBeJIMKO TOMjepa

13 HcTuue ce faje NOKYyIIaj KPpUBUYHOT Jjjajia 6e3 HaMjepe He3aMUcaUB. Ca pyre CTpaHe,
jaBJbajy ce cxBaTamwa INpeMa KojuMa OM YKOJIMKO je oJiroBapajyhu cteneH cy6jeKTHUBHOT
eJleMeHTa J0BOJbaH 3a JOBPLIEHO KPUBHUYHO /ijeJio, OH JJoBoJbaH U 3a noky1uaj (Enker, 1977:
847,866).YouaBajy ce cxBaTama /ia je 3a MOKY1LIaj KPUBUYHOT Jijesia IOTpe6Ha HaMjepa yak
Wy cy4dajeBUMa Ka/ia 3€e 3a IOBPIIEHO KPUBUYHO JijjeJsio 3aXTHjeBa HeMap (negligence) nnu
HecMoTpeHocT (recklessnes), (Shahar, Harel, 1996: 329).
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JIMHUja pa3rpaHuyeha HEeKaKHkUBOI U KXKHBUBOT CTaJUjyMa OCTBapema
KPUBHUYHOT Jjesa. [IpB1 KOpaK HauMbeH Ca HAMjepoM /ia Ce U3BPILIU KPUBUYHO
ZljeJio, noMjepa ca jefjHe CTpaHe No4YeTaK U3BplLIeHa y CTaAUjyM NPUIIPEMHUAX
pajmu jep 0 NPUPOAU CTBAPU TO MOXKe OUTH JjeIaTHOCT Koja ce HaJla3u
y CTaAujyMy NpUIpeMamka KPUBUYHOT Jjesa. Y CBOjOj APYroj KpajHOCTH,
oapebuBame MoKyIaja KpUBUYOT Zjesia y3 MOMONh KpUTepUjyMa NOC/be/he
npeayseTe [JjjeJJaTHOCTU Cy»KaBa MOI'yNHOCT HberoBOr IOCTOjamka, peKJio 6u
ce, caMo Ha JIOBpLIEHH MOKYyIIaj (M3BpLIKJIAL je Tpey3€e0 CBe IITO je mpeMa
HeroBoj 3aMuc/IU Tpebao npesy3eTH Ja HaCTyNU 3abpatmbeHa Noc/bejuLa)
(Wishart, 2013: 80). C 063upoM Ha TO a je Yy O0BOM CJ1y4ajy, a KAKO TO UCTHUYE
Lord Diplock, uctiosbeH 3axTjeB aa ce ,Py6ukoH npujehe ca uamyem”, a HAKOH
TOra,uamay cha.u’, jacHo je Zja HeIOBPILIEHOT MOKYIIaja OB/ije U HeMa, Beh caMo
npunpemHe pagmwe (Mathis, 2004: 331). HekakBy cpejUHY y pa3rpaHUYehy
NpUIIPEMHUX paJibyd Y NOKYLIaja KPUBUYHOT JijjeJia NpOHaJIa3uMo y non last
act Tecty koj, Wishart-a npeMa KoMe je MOKYIIajHa AjeJIATHOCT OHA Koja ce
HaJIa3u Y HEKAKBOM ,cugu/y” uamehy npunpeMHUxX pajjilbu U MOC/bEHHET
akTta“ (Wishart, 2013: 80). Kajza je pujed o npaBHUM aKTuUMa, Tpeba uctahu
Jla 6IM3UHY Ipey3eTe [jjeJJaTHOCTH Kao KpUTepujyM ogpehruBama nokymaja
kpuBUYHoOr Ajesa (TecT 3HauajHOTr KOopaka'*) mo3Haje aMePUYKO 3aKOHO/JaBCTBO
(Model Penal Code) u jenan quo mehyHapogHor KpuBUYHOr npaBa (Pumcku
cratyT MehyHapogHor kpuBu4Hor cyzat®). [lokyuiaj npeacTaB/ba npuje cBera
HENOTNYHO KPUBUYHO /ijeJsI0 U 32 Hber0BO 3aCHMBakbe HEONIX0/ HO je ca HaMjepoM
OCTBApUTH ,CYWMUHCKU Kopak” (substantial step) y veroBoM ocTBapemy (Fis-
hman, 2015: 345; Cambell, 2013: 949).1° You/buBO je Aa, HaKO Ce MOTEeHIMpa
CUHTarMa,CywmuHCKo2 Kopaka"“, TeCT HUje eKCTpeMHO 06jeKTuBaH, Beh ce 0BoM
JjesaTHourhy noTBphyje U3BpIIMOYeBa HAMjepd, OAZHOCHO KPUMUHAIHU L[UJb.

14 OBaj cerMeHT 3aKOHCKOT oZipehema je no3ajM/beH U3 KOHIeNTa 6JIM31MHE OCTBapema
KPUBHUYHOT Ajesia. Ipyry cerMeHT ofipehersa, UCIIO/beH y 3aXTjeBy Jla Ipely3eTe jeJlaTHOCTH
Tpe6a ia HeJBOCMHUCJIEHO HJIYCTPYjy U3BPLIMOYEBY HaMepy IPeY3eT je U3 pyre KaTeropuje
TecToBa 6a3MpPaHUX HA KPUTEPHUjyMy KapaKTepa npeJiy3eTe /AjeJJaTHOCTH, KOHKPETHO
TecTa HeJBOCMHUCJIEHOCTH.

15 Bupg. 4. 25, cT. 3, Tau. ¢ Pumckor ctatyTa (Rome Statute of the International Criminal
Court, United Nations, Treaty Series, vol. 2187, No. 38544. IIpey3eTto 11. 1. 2022. https://www.
icc-cpi.int/sites/default/files/RS-Eng.pdf.)

16 OBakBa ¢popMysalMja KOPUIITEHA je MTPBU YT y KPUBUYHOM 3aKOHOAaBCTBY HoBor
3eJslaH/ia ¥ Ta/la je YMH ONTY)KEeHHUKa O3HA4YeH Kao ,cmeapHuU U NPaKmMu4HU KOPak“ v ¢ TUM Y
Be3U NMpeCcTaB/bao je Tecm cmeapHoe u npakmuy4Hoz kopaka (Substantial and practical act
Test). Dopmyanujaje u3MHjerweHa, a AaHac Kao Uy amepuukoM Model Penal Code pujed je
0,CMBApHOM U CyWMUHKOM Kopaky“. UHTepecaHTHO je TIOMEeHYTH CXBaTama lpeMa KojuMa
ce oBaj TecT Ha HoBOM 3estaH/y He IpUMjeryje caMo Kao CPpeiICTBO 3a yTBphUBamwe a Jiu je
HEeKH YMH JJOBOJbHO 6JIM3aK UM He, Beh 1 kao moMohHo u gonywyjyhe cpecTBO ca [U/beM
yTBphUBama 1a JIK U, J0BOJbHO BJIUCKO“ MOXKe peACTaB/baTH MOKY1aj (Sim, 1955: 620-623).
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Kako ce moMeHyToM ¢opMy/ialiijoM He NpelU3upa JUHUja pa3rpaHuuena,
aMepUYKU 3aKOHOAaBal| Ce ONpesrjesvo 3a IPUJINYHO A0OPO pjelierne a Kao
nomohHe KpuTepujyMe y ofpehruBamwy nokyuaja KpUBUYHOT Jijesa, 0JJHOCHO
HEr0BOj eJITMMUHAIMjU HaBe/Jle M oipel)eHe ZjeIaTHOCTH Koje, 6e3 063upa Ha TO
LITO CY CHAXKHO NOTKPHUjell/beHe U3BPLIMOYEBOM HaMjepOM He NMpPeJCTaB/bajy
nokyiiaj.l” ¥ nutamy je KOHCTeJalKja [1jeJJaTHOCTHU Koje ce y CaBpeMEeHOM
KPHUBHUYHOM IIpaBy pe/l0OBHO 03HAUYaBajy NpUIPEMHUM pajbaMa.

3.2. Odpebusare nouemka uszspuiera KpuguyHoz dje.1a npema
Kpumepujymy kapakmepa npedy3zeme djesiamHocmu

BpemMeHcKa oJpe/iHUIIA, Ha KOjOj MOYMBA KPUTEPUjYM HEINOCPEJHOCTH Y
oApehemwy MoKylaja KpUBUYHOT Jjes1a, 3aCUTYPHO He MO>Ke AaTH oiroBapajyhe
pe3sysTaTe 6e3 y3uMaka y 003Mp WU KBaJIUTeTa pajibe HU3Bpliewa. To
je (momyule y eBpOKOHTHHEHTAJHOM IMpaBy) MNPU3HATO U y NMOMEHYTUM
TeopHjaMa y CMHCJIY ,6umHocmu“ OZHOCHO ,He6bumHocmu” Tpeny3eTHux
(Meby)akaTa. Y aHIJIOCAKCOHCKOM KPUBHYHOM IpaBy CBOjUM 3HauajeM ce
W3/Bajajy ABa CxBaTama Koja JUHUjy pasTpaHU4Yema BHUJlEe Y KBAJUTETY
npeay3eTe AjesaTHocTU: TecT 3apaBor pasyma (the common sense test) u TecT
HeJIBOCMUCJIEHOCTH (the unequivocal test).

TecT 3apaBor pasyma. KputepujyMm Koju oBaj TeCT HyZiJU y pasrpaHUYeHhy
KPUBHUYHOT JijeJia ca3/laH je U3 BUIlle cacTaBHUIA. 32 KBaJIUPUKOBae je/iHe
JljeJIaTHOCTH Kao NOKYyIlIajHe y3uMa ce y 063Up YU TaB CIIJIET OKOJIHOCTH Koje Cy
HOBe3aHe capey3eToM paitboM.’ Tako je oBa KBaJIUTaTUBHA pasJyinKa udMelhy

17 /JljenraTHOCTH KojuMa 3aKOHO/IaBal, opruie MoryhHOCT fia caMe 3a ce6e 3aCHYyjy MOKyLIaj
KPUBUYHOT Ajesa npeaBuheHe cy y onpenou 5.01(2) v To cy: yekarbe, Tpakerbe UM paheme
NOTeHLMjaHe KPTBe KPUBUYHOT Jjjesia, 06MambUBabe UK TpaXKeme 0J] NOTeHI[UjaTHe
KPTBe Jla oZie 10 MjecTa rije he KpUBUYHO Zijjesio GUTH U3BpIIEHO, U3BHUDamke MjecTa Koje
je mpexBubeHo 3a U3BplUIEe KPUBUYHOT Jjjesia, HE3aKOHUT yjIa3aK y KOHCTPYKIHje,
BO3M1JIa MM orpaleHe MpocTope Ha KOjUMa ce NPeTIOoCTaB/ba ia he KPpUBUYHO Jijesio GUTH
M3BPILIEHO, [T0Cje/J0Balbe MaTepHjasia Noce6HO KOHCTPYHUCAHOT 32 U3BpLIeHhe KPUBUYHOT
Jjesia Uy MaTepujaJsia KOju ce y JaTUM OKOJIHOCTHUMA He MOT'Y KOPUCTUTHU HU y KaKBe
3aKOHTE CBPXE, [10Cje/I0Bakbe, IPUKYI/bakbe UJIU U3pa/ia MaTepHjasia Koju he ce KOpUCTUTH
y CBpPXY U3BplIekha KPUBUYHOT fijesia UM Y OJIM3WHU MjecTa npe/iBrheHor 3a u3Bpuieme
KPHUBHUYHOT JijeJia YKOJMKO Ce TaKBO I0Cje/loBambe, IPUKYIJ/bakbe UM U3pajia He BPLIU Y
3aKOHUTE CBPXe U TPaXkere HEBUHOT areHTa /ja ce YKJbY4H y OHalllake Koje MpeJiCTaB/ba
eJleMeHT KPUBHUYHOT Ajesa, BuA. (5.01(2) Model Penal Code. llpuctynmeno 18. 12. 2021.
https://www.pravo.unizg.hr

18 CrtuMyBe3H je u cxBaTawe BpxoBHor cya Kanaze y kome je y cay4ajy Deutsch vs Queen
(1986) narsaueHo a HeMa 3a/10BoJbaBajyher KpuTepujyMa 3a pasrpaHuuerhe IPUIPEMHUX
pajAbu U OKYyLIaja KPUBUYHOT JijeJa, ajlv U /ia je BpUjeMe npeay3eTe JjeJJaTHOCTH CaMOo
jenan ox wux, (Hamish, 2001: 403).
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NPUIIPEMHUX PaJAbU U NIOKyllaja KPUBUYHOT Jijjesia yTeMe/beHa Ha NIPUpPOLHU
caMOr' KpUBUYHOT Jjjesia, MIPUPOLAH U KBAJIUTETy Npefy3eTe [jeJIaTHOCTH,
aJlu U Ha MjeCTy UM BpeMeHy HeHor npeays3uMama. [lopes oBora, TecT je
3HavajaH M ca jeAHOT Apyror acnekTa. [[puarnkoM KkBaiupruKoBamwa opeheHe
JljeJJaTHOCTH Kao MOKYIl1ajHe He BOJ Y Ce pauyHa 0 CXBaTaky U3BplIMona (Huje
WHAUBUAYAMaH), Beh je, Kako ce U3 U Ha3WBa TeCTa BU/AY, 3HAYajHO CXBaTambe
,30pasopasymckoz uosjeka"“.

TecT HeBocMUCIeHOCTH. MI3BopHO MHUIIUpaH o cTpaHe Kapapa (Carara), a
OprrHaJiHO pa3BujeH o CanMoHAa (Salmond) ounTaBa cey npe/ly3uMary pajmbe
M3 Koje je BUI/bMBa KpUMUHaiHa HaMjepa (Hall, 1940: 824; Duff: 2012, 49).[Ipema
OBOM TECTY CAaMO OHU aKTH KOjU ,,HOce” KpUMUHAJIHY HaMjepy U IpeJCTaB/bajy
beH Jloka3 (Shahar, Harel, 1996: 325; Fishman, 2015: 31; Becker, 1974: 351)
MOry ce KBaJMPUKOBATH Kao MOKYylLIaj KPUBAYHOL Jjesa, TAKO Aa CaAy4aj
Oy/ie npeAcTaB/beH Y CMUCJY reps ipsa loquitur. [lakie, 06jeKTUBHU €JIeMeHT
MOKY1Iaja je aKT ONTY>KeHOT KOju Npe/icTaB/ba KOPaK Ka U3BPIIEeHhY KPUBUYHOT
Jljesia, a YMberbe TAKBOT KOpaKa He MOXe Ce pa3yMHO CXBAaTUTH Jipyravyuje Hero
Jlaje mpeJly3eTo y CBPXY U3BpIlekha KPUBUYHOT Jjjesia. YOUJbUBO je UCIIOJbaBambe
3axTjeBa 3a [10CTOjalkbeM 06GjeKTUBHOI U CyOjeKTUBHOT eJleMeHTa Y CMUCTY
3aCHMBAama MOKY1IajHe AjeslaTHOCTU. MehyTuM, jacHo je 1a ce mpeTeXHU 3HAY3]
OB/Jije Z1aje Cy6jeKTHBHOM eJIeMeHTY. 360T Tora oKyIaj KpuBUYHOT Jjjesia MoxKe
6UTH caMo pa/ikha Koja MMa Taj A0J4AaTHU KBAJUTET, KBaJUTET ,04Umo2"“Hocuoua
KpUMHHaJ/He HaMjepe. Pjeliewe je 0cTa KPUTUKOBAHO, aJId HUje U3Ty6UII0
Ha 3Hayajy u onpeMeheHoO je, KAKO CMO W yKa3aJu y amepuukoMm Model Penal
Code-u y xoMme je mopeJi IPUMapPHO UCTAKHYTOT KPUTEPHUjyMa ,,3HAYAjHO2 Kopaka”
HCIIOJ/bEH Y 3axXTjeB Jla IOHalllake Koje NpeAcTaB/ba 3HaYajaH Kopak 6yae
,CHAXCHO NOMKPUjen/beHo KpUMUHAHUM Yuseem”’ Tecm je HyscHO Modugdhukosar
00 cmpaHe bpydHepa (Brudner) v PumutajHa (Ripstein) nocTaB/bakbeM 3aXTjeBa
Jla ce HEJIBOCMUCJIEHOCT KPUMHUHAJIHE HaMjepe yTBphyje o cTpaHe ,dpyzoe
yogjeka“ (Hamish, 2001: 406). OTyzna u Beh noMeHyTO /A je TO OHAj aKT KOju
ce He MOe Jipyrayvje pa3yMHO HHTepHpeTUpaTH OCUM y CMUCJY MOKYyLIaja
kpuBHYHoOT Ajesa (Duff, 2004: 49). C TuM y Be3u, MorJio 6U ce pehu 1a TECT HUje
eKCTPeMHO Cy6jeKTUBUCTUYKH, OJJTHOCHO ZIa HEMA TPe/I3HAK UH/AUBU /Y AJIHOT.
Koz oBakBor HauMHa o/ipehera noKyiaja KpUBUYHOT Jjjesia CIIOPHO je LITO ce y
HEeTrOBOM LIeHTPY HaJla3| caMo [jeJIaTHOCT, @ He BOA M Ce pauyyHa O peJieBaHTHUM
OKOJITHOCTHMA y KOHKPETHOM CJ1y4ajy. A OHE MOT'y HITP. YKa3UBaTH Ha [TOCTOjakbe
HaMmjepe. [[puMjepa pajy, HYje jacHO Jja JIU YOBjeK KOjU HOCHU MUUITOJb TO YUHU
ca HaMjepoM Ja y6uje HeKora WJid Jia ce o0paHu oJ HalaJa YKOJUKO 32 TO
6yzie noTpebe, a KEroB M0JI0XKA] Y KPUBUYHOM IIpaBy ce y Te [iBUje CUTyaluje
YBEJIMKO pasJIuKyje.

19 Bug. ogpenby 5.01.(2) Model Penal Code-a. [IpoHasia3e ce U cxBaTamwa /ia je y CTBApH
pujed o 3Ha4YajHO 0c1ab/beHOj Bep3uju TecTa HegBocMucaeHocTu (Duff, 2004: 78).
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[Tokymaj KpuBUYHOr Jjena y Criminal Attempt Act-u. EHrnecka u Besc
npo6JyeMaTUKy IMOKYyllaja KPUBHUYHOT Jjesa ypehyjy y moceGHOM akKTy
noHeceHoM 1981. roguHe. OnpehrBam-e MOKYyIIajHe AjeJATHOCTH U3BPIIEHO je
HEeLITO Jjpyradyuje Hero LTO je TO cjy4aj y Beh npe3eHTOBaHUM pjeliemhbuMa y
AHIJIOCAKCOHCKOM KPUBUYHOM IpaBy. Y 4/. 1 HCTAKHYTO je Ja je 3a MOKYyIIaj
KPUBHUYHOT JijeJia OATC0OBOPAaH OHAj KO Ca HAMjepoM IIpely3Me aKT KOjH je ,guwie
00 npunpemHoz” (Jefferson, 2007: 416). [leTa/bHUje pa3zpahuBamwe KpUuTepUjymMa
noyeTKa U3BpLIEHa KPUBUYHOT Jjjesia y 0OBOM aKTY Ce He pOoHaJa3Hy, oK je cama
dopMyanyja noKyulajHe JjjeJJaTHOCTH IPUINYHO HejacHa M HecurypHa. CiinyaH
NpUTOBOP ce mpoHasasu kKozx lledpepcona (Jefferson), npema kome, mTaBuie,
TO He MOopa 6UTHU HUTH OlacaH akT, Beh akT Koju he mens rea npeTBOPUTH Y
KPUBUYHO /ijes10.2° 360r Tora ce y mpakcu oJi 0Bora u oictyna. Haume, y ciy4ajy
I'ynedep (Gullefer) KOHCTATOBAHO je /ja MOKY1Iaj KpUBUYHOT Zijesia IOCTOjH OH/la
Ka/la ONTYXEeHHU ,,KpeHe y 3/104UH", 2 CYZLOBH CY TO YIIOTIYHUIU KPUTEPHjYMOM
Jlaje npefy3eTUM aKTHBHOCTHMA JIOLLJIO J10 ,,CYK06A €a H#Hpmeom"“ Ui ,,cykoba ca
umoguHom“ (Clarkson, 2009: 27). Bua/buBo je fa je mpe04eHH 3aKOHCKH OCHOB
NOKYyLIaja KPUBUYHOT JijeJsia MPeLIMpoK, 0K CYLJOBU Ca CBOjUM KpUTepUjyMUMa
YBEJIMKO yMamyjy MoryhHOCT Zia oapeheHa pajia 6yze KBaaupuKoBaHa Kao
MOKYIIIaj, ma je 360T TOra ¥ MOKylllaHa kerosa peBusuja. MehyTum, Kako je
pjelieme Koje je NpeAJIOKeHO Kao CYNICTUTYT IIOMjepaJsio TPaHULLY NTOKYIajHe
JljeJJaTHOCTH Ka ,hoc/bedrbeM akmy” 3BaHWUYHO je of6adeHo.?! YBaxkaBajyhu
YUIbEHUIY Aa IPUjeJI03U y CMUCAY AedUHNCAaba TOKYIIAjHE AjeJ]aTHOCTH Y
KpPUBUYHOIIPABHOj TEOPUjH He jerbaBajy NPUXBAT/bUBUM ce YUHU KslapkCOHOBO
(Clarkson) cxBaTame npemMa KoMe MOKYIIaj KPpUBUUHOT Jjesia MOCTOjU Kaa
0co6a MOYUHM ZijesIo Koje je BUIlle O/ IPUIIPEMHOT U KOje je YCKO MOBe3aHo
Ca M3BplIEHEM KPUBUYHOT JijjeJla Y CMUCJIY BpeMeHa, MjecTa U peocTaanX
aKaTa Koju ce HaJla3e 110, KOHTPOJIOM ONTY>KEHOT, a Koju Tpebajy /ia ce U3BpIlIe
(Clarkson, 2009: 27).

4. 3ak/py4ak

He nocToje jeAMHCTBEHU CTaBOBU Yy o/ipeh ey noyeTKa U3BpLIEeHa KPUBUYHOT
JljeJla NaKO ce OKO Hera Cyko6/baBajy HajBa)KHUjU NPUHIUNH KPUBUYHOT

20 Co063upoM HaynoTpHjeb/beHy CHHTArMy NpeMa Kojoj u3Bpliual Tpeba aa , npedysme
akm®“, mocTaBJba Ce MUTabE N0CTOjarka NOKYyLIaja y Cy4ajy pajmkby Heunbema (Jefferson,
2007:421).

21 Y4umeHHU Cy ¥ HANIOPU A Ce U3MUjEeHU 3aKOHOaBCTBO KOje ce OJJHOCH Ha INOKYIIaj
KpUBUYHOT Ajesia. UMeHoBaHa Komucwuja je mpeaJioxkusia ja noctojehe 3aK0OHCKO pjelnere 6yae
3aMUjemhEeHO ca iBa 0/lBOjeHa ,,npemxodHa“ KpUBUYHA Jijesia: KPUBUYHO /IjeJio MPUIPEMHUX
pPaZlbyu U KpUBUYHO JijeJio MOKYIIaja KOju 61 YUHUO ,,N0C/bedHU akm“oTpebaH 3a U3BPIIEHE
HaMjepaBaHor kpuBu4Hor Ajesa (Clarkson, 2009: 27).
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npaBa. OH U AaJ/be 0CTaje TPAjHO MUTaWE UM NMPOOGJIEM y HAjyTULAjHUJUM
KPUBUYHOIIPAaBHUM CUCTEMUMA. JeJHOCTPaHe 00jeKTUBHE TEOpHje NoKa3aJjie
Cy Ce UCyBHUIIe PUTUJHHUM, [OK pa3rpaHuyermhe 3aCHOBAHO UCKJ/bYYUBO Ha
Cy6jeKTUBHOM eJIEMEHTY BOJH Ka Ay0O0KOj MHTepdepeHLUju Yy HadyeJHO
HeKa)XHkUBHU CTAUjyM NpUIpeMaka KPUBUYHOT Ajesa. 360T Tora ce Tpara
3a pa3JIMKOBameM KOje je yTeMe/b€HO Ha MaTepujaJIHO-00jeKTUBHUM U
Cy6jeKTUBHHM CacTaBHULaAMa.

dopMasiHO-06jeKTUBHA TEOpHja, PeKJIO 6U ce, MpeJCcTaB/ba A0OPY MOJTA3HY
OCHOBY. M3y3eBIIIM HEKOJIMKO KOHCTeJIallMja KpUBUYHUX Jijesa, OHa y BehnHuU
cjJy4ajeBa HYJU 3a/10BO/baBajyNu KpUTEPUjyM pasrpaHuuewma - pajmby
usBpuemwa. Ho, kako ce u yBHUJjesI0 Y UTAWky Cy HECIHOPHHU CJIY4ajeBH.
PasrpaHuyemwme npunpeMHUX pafbU U IMOKYLIaja KPUBUYHOT Jjesa je y
BeNMHMU ciy4dajeBa JoCTa cJ0XKeHHU]je. 360r Tora JeMapkaluja Hy»>KHO oYuBa
Ha JOJATHUM ejieMeHTHUMaA. [loTpe6GHO je y3eTH y 063uUp HU3BPILIUOYEBY
IpeACTaBy O I0YeTKY U3BpLIeHa KPUBUYHOT JijeJIa, Koja 3ajeJHO ca yMUIL/bajeM
npe/cTaB/ba CyOjeKTUBHU eJIEMEHT U CaMO jeIHY cacTaBHUILY NoKy1aja. pyry
6u YyMHMWJIA UK y 6uhy npejBubeHa pajba U3BplLIeHa WU [jeIaTHOCT Koja
y 6uhy KpuBUYHOT Jijesia HUje dopMasiHO oapeheHa kao TakBa. JacHo je aa ce
NPOMUII/bakba PA3JIUKYjy y NOrJieAy oBora nutamwa. 06jeKTUBHU eJIeMEeHT
He 64 Tpebao Jla movyrMBa HA HeoJjpeheHUM cuHTarmMama, Beh je Heonxo HO
NpeLU3upaTyU KPUTEpPUjyMe 3a lberoBo ofipeheme. MicipaBHO je cxBaTamwe Jia ce
YOBjeKOBa [1jeJIaTHOCT MO>Ke pa3J/I0’KMTHU Ha HU3 CEKBEHIIY U /13, C TUM y Be3H,
jeiHa 07 TUX paiibU Y KOHAYHUIY HY>KHO TaHT'Mpa ca pailkbOM U3BplIemna (aKo
je npenBubeHa y 6uhy KpuBUYHOT Jjesia). MehyTuM, KakKo je TelKo oipeiuTH
OBY ,[IOC/be/IbY " pa/iiby, HEONIXOAHO je BOAUTH padyHa U O KbeHOj OUTHOCTHU
Kao U BPEMEHCKOj U NPOCTOPHOj YAA/beHOCTHU aJld y CMUCJIY OCTBapema
6uha kpuBHUYHOT fjesa. CaMo Ha 0Baj HAYMH Ce MOT'y OJIMjeJIMTH HeKaXKibuBe
IpUIIpeMHe pajibe o, I0YeTKa U3BplIeHha KPUBUYHOT Jjeia.

Y eBpOKOHTHHEHTa/JHOM KPHUBHUYHOM IIpaBy, a MOJ YTHULAjeM HeMa4Kor
KPHUBHUYHONPABHOI CUCTEMa, IPETEXHO Ce yBa)kaBa Beh IOMeHYTH KOHLENT
peasn3salnuje 06jeKTUBHUX eJleMeHaTa KOju peMa YKy THOM IIJIaHy U3BpLIKOLA
yrpoxaBajy KpMBUYHONpPAaBHU o6jekaT 3awmTuTe. JudepeHnyjanuja HUje
HU30CTajla HUTHU y pjellemUuMa y aHIJIOCAKCOHCKOM IpaBHOM cucrteMy. U
OBJ/ije pjellera (TeCTOBM) He NPU3HAjy NMOYeTaK H3BplIeHa KPUBUYHOT
JljeJla yTeMeJ/beH Ha CaMo je/JHOj lberoBoj cacTaBHULU. C TUM Be3H, KOJ ABa
HajyTUILlajHUja 3aKOHOAABCTBA UCII0/baBa Ce 3aXTjeB 3a IOCTOjalkbeM HaMjepe
Y Npe/ly3eTHX aKaTa KojHu 0CJMKaBajy UM oAJy4yjyhu Kopak KojuM ce oHa
He/IBOCMHUCJIEHO MaHUdeCTyje UJIM Cy BUlle O/ IpUIIpeMakha KpUBUYHOT Jijea.
KakBarop ¢opmMynanuja fa ce ynoTprjebu, CTUYe ce yTHCAK [ja 3aKOHO/1aBCTBa,
O/ZITHOCHO CUCTEMHU UMajy U I0JaTHUX JOJUPHUX Ta4aKa. YoyaBa ce pa3Jarame
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pajibe U3BplIeHa Ha aKTe/MehyaKTe, a 3aTUM U Jla CYy aKTH KOjU CY y jeTHOM
Jlvjesly aHTJIOCAKCOHCKOT KPUBUYHOIIPABHOT CUCTEMA 03HAYEHH Kao ,BUIIIEe
O/l TPUNIPEMHHUX" Y CTBApPH CBOjEBPCTAH EKBUBAJIEHT [ljeJIaATHOCTHUMA KOje Cy Y
HEMAUYKOM ITPaBy 0O3HAY€He Kao aKTH KOjU Y HECMEeTaHOM TOKY 6e3 I0JJaTHUX
MeDhyakaTa BoJie Ka oCTBapery 61uha KpUBUYHOT JeJia.
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COMMENCING THE COMMISION OF A CRIMINAL ACT IN THE EUROPEAN-
CONTINENTAL AND THE ANGLO-SAXON CRIMINAL LAW

Summary

A clear and precise definition of the activity that marks the beginning of the com-
mission of a criminal act (Fr. commencemnt d'exécution), as the boundary between
the non-punishable and the punishable stage in the commision of a crime, is of great
importance for criminal law. The contemporary criminal legislation and criminal
law doctrine are guided by different criteria in determining this boundary. In the
European-continental legal system, the definition of criminal attempt is found in cri-
minal law theories, while the criminal legislation in the Anglo-Saxon criminal justice
system rely on appropriate tests in establishing the causal link. In this article, the
author analyzes the theoretical and legislative solutions in the European-continental
and the Anglo-Saxon criminal law on the activity that marks the beginning of the
commission of a criminal offense and its delimitation from the preparatory stage.

Keywords: criminal attempt, criminal act, preparatory actions, European-conti-
nental criminal law, Anglo-Saxon criminal law.
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YIIYTCTBO AYTOPUMA

Omure HanomMeHe

Pyxommc pana KomijyTepckn 0opanuTn kopurhemeM nporpama Word, y
tdoury Times New Roman hupuiauua (Serbian-Cyrillic), (ocum
OpPHIHHAHUX JTATHHUYHHX HaBOJA), BeinunHa gourta 12 pt, pazmak
mmehy penosa 1,5. dopmar crpanmie Tpeda na Oyne A4.

O06uM pajga

Jenau ayropcku tabak - paji He Tpeba a uma Buie o1 40.000 kapakrepa,
oHOCHO 6.000 KapakTepa Kaja ce pajiy o IpuKa3uMa, yKJbydyjyhn pa3make.

Je3uk u nucmo

Je3urm Ha KojuMa ce MOTy 00jaB/bUBATH PaIOBH Cy CPIICKH, CHIJIECKH,
pyckH, GppaHIyCKU X HEMAUKH.

Hacaos paga

HacuioB pajaa kynatu BenuunHoM Qonta 14 pt, bold, Times New Roman
HacnoB pajga npuiioKUTH 1 Ha SHITIECKOM jE3HUKY.

AyTtop(u)

He ynocuru me(Ha) aytopa y TeKCT pajia 1a 6u ce 00e36e1nia aHOHUMHOCT
perensupamsa. [Togarm o ayropy(inma) 6uhe T0CTYITHHI peaKiiyji IIPEKo
AcCHCTEHT porpama.

IMoaanuu o npojexTy win
nporpamy*

Ha nuy npBe crpanuiie TekcTa, Tpeba HaBecTH y GycHOTH ciezehe:
Hasus u 6poj npojexra, Ha3uB IPOrpama, Ha3uB HHCTUTYLIU]e KOja
(uHaHCHpa Mpojaxart.

Moaanu o ycmenom

AKO je paJi 0HO H3JI0)KCH Ha HAYYHOM CKYITY Y BHy YCMEHOT CaOIIIITeHha

caonuTemy pana* 101 AICTUM WUJIA CJIMYHUM Ha3WBOM, IIOJaTaK O TOME Tpeﬁa HaBECTH Y OKBHUPY
noceOHe HATIOMEHE Ha JTHY TpBe cTpaHe TekcTa ((pycHoTa).

Ancrpakr Anctpaxr caapxu 100-250 peun.

Kibyune peun He Buuie o 10 kby4HHX peyr Ha CPIICKOM U eHriieckoM je3uky (Key

words).

Hanomena o aHOHUMHOCTH

V TekcTy ce He cMejy KOPUCTHTH H3pa3H KOju yiyhyjy win oTkpuBajy
UJICHTUTET ayTopa (HIIp. ,,0 TOME BUJIETH y HAIIEM pajy...” M ,,...MOj paj
[0/ HA3UBOM ... ¥ c14HO). HeomxoxHo je m30pucaTy u3 camor JOKyMeHTa
6uI10 Kojy epcoHanty uHdopmarujy/ume Koje yyhyje Ha ayropa. Mory ce
MPUIIOKUTH JJOKYMEHTH Y YHjeM OIHCY Kao U TeKCTY HeMa ITePCOHAIHNX
nuHpopmanmja.

CTpyKTypa TeKcTa

1. VYBox
2. TloxHacinos 1
2.1. TlomHacnoB 2
2.1.1. Tlommacnos3
3. Tloanacnos2
4. 3akspydak
Hacnosu u nogHacnosu nuy ce ¢pontom 12 pt, bold.

Jlureparypa (References)

Tluie ce HaKOH TeKCTa, Kao moceOHa cexuuja. Ilopehatu cBe jenune
a30ydHUM PEIOM IO TIPe3UMEHyY ayTopa, a KO/l HCTOT ayTopa, 110 FOAUHU
n3/aBama (071 HajHOBH]e 10 HajcTapuje). MoIMMo ayTope a HCKIbyde
koMaHIy numbering, Tj. 6e3 6pojeBa ucnpen. (Ilornenatu Tabery Ha kpajy
YIIYTCTBA).

Pezume (Summary)

ITime ce Ha kpajy TexcTa nocine Jlutepatype, myxuse 10 2 000 KapakTepa
(yxspydayjyhu pasMake), Ha CPIICKOM M EHITIECKOM je3HKY.

Tabeure, rpaduxonu, ciiuke

Ta6eune ypaquru y Wordu niu Excelu.
Dororpaduje, rpagUKOHE I CIIMKE JOCTABUTH y popmary jpg.

AyTopcka npasa

AyTopH pajioBa IIOTIHUCY]y CarlIacHOCT 3a IIPEHOC ayTOPCKUX IIPaBa.
W3jaBy npeyseru gBle,

JlocraBa pajoBa

PajoBu ce mpepajy myTeM OHJIQjH CHCTEMa 3a EJIEKTPOHCKO ypehuBame
ACUCTEHT, https://aseestant.ceon.rs/index.php/zrpfn/index

TTPUJIMKOM ITPEJAJE PYKOITMCA ITOTPEBHO JE IA AYTOPU
TIOITYHE CBE IIOJATKE O CEBM Y PYBEPULIN "METATIOJATT"
(AOUJINJALIUIA, 3BAIBE, CTATYC, UHCTUTYLIWIA, TPAJL,
JIP)KABA), KAO U KJbYUHE PEUM 3A PYKOIIUC.

* OBH IOJAIK YHOCE Ce CaMO Y CJIy4ajy Aa paj HCIyH-aBa HaBeJeHe yc/IoBe (PojeKaT HiIH CAoNIITeHe)
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YIOYTCTBO 3A HUTHPAILE IMTEPATYPE

Hapoheme nuraTa Tpeba ypaanTH Y TEKCTY, Kao INTO je HaBeJICHO y ymyTcTBy. Py¢ HOTE KOPHCTHTU
caMo KaJla je HEeOIXOAHO MPYKHTH JA0JATHO 00jalliberbe WM IPONPATHH KOMEHTAp, Ka0 M y CIIy4ajy I03UBaba
Ha HOPMAaTHBHH aKT, CITy’kO€Ha TJIACUJIa K OJUTyKE Cy/I0Ba.

HuTaTH 1 NO3UBH HA JITEPATYPY Y TEKCTY H JHcTa OUOIHOrpadcKUX jelHHHLA HA KPAjy TeKcTa
MOpajy ce Yy NOTHYHOCTH cjaraTn. CBakM IUTAT U3 TEKCTA U IMO3MB HA JIUTEPATypy MOpa Ja ce Halje Ha JIHCTH
6ubmorpa)ckixX jeAMHUIA, OJJHOCHO, CBaka OmOiHorpadcka jeMHWIIA HaBEACHA y JIMTEpaTypH Mopa jaa ce

Halje y tekcry. [To3u Ha Gubnuorpadceke jeuHuLe HABOIM CE Y OPUTUHAIIHOM IIUCMY, Oe3 IpeBoljerba.

Bpcra pana Pedepenne— aureparypa Lurupame y TekcTy
Kmura, Kemsen, X. (2010). Onwma meopuja npasa u (Kemzen, 2010: 56)
1 ayTop oparcase. beorpan: [IpaBuu dakynrer
YHuBep3suretay beorpany.
Kbura, Dimitrijevi¢,V. Popovi¢,D. Papié,T. :
Buure ayropa Petrovi¢,V. (2007). Medunarodno pravo (Dimitrijevi¢, Popovi¢, Papi¢, Petrovié,
ljudskih prava. Beograd: Beogradski centar za 2007:128)
ljudska prava. Hapenuo uNTHRAILE Y TEKCTY:
(Dimitrijevi¢ et al. 2007: 200)
KonexktuHO Oxford Essential World Atlas.(1996).3.ed. (Oxford, 1996: 245)
ayTOPCTBO Oxford: Oxford University Press.
Pax wmm  neo | Nolte, K. (2007). Zadaci i nacin rada (Nolte, 2007: 280)
KEbUTE KOja nemackog Bundestaga. U Pavlovi¢,V. i
uma Orlovi¢,S. (Prir.). Dileme i izazovi
upupehuBaia | parlamentarizma. Beograd: Konrad
Adenauer Stiftung. 279-289.
YnaHak y Mapxkosuh, P. (2006). Ycras Peny6ianke (Mapxkoswuh, 2006: 36)
4acoIucy Cpbuje u3 2006 — xpuTHuKy nornen. Ananu
Ipasroe paxynmemay beoepady. 2(LIV).
5-46
Ennuknonenuja | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)
Kodansha encyclopedia of Japan. Vol. 2.
Tokyo: Kodansha. 1-3.
Wucruryuuja Peny6miuku 3aBox 3a cratucTUKy. (2011). (Pemy6iuku 3aBojL 3a CTaTHCTUKY, 2011)
Kao ayTop Meceunu cmamucmuuxu 6unmen. bp. 11.
Ipommcu 3aKOH 0 OCHOBaMa CHCTEMa BaCIUTakba U :
ob6pasoBama. Cyorcoenu enacuux PC. bp. 62. Yn. 12. 3akoHa 0 OCHOBaMa CHCTEMa
2004. BacIUTama n 00pa3oBama, Cii. 21aCHUK
PC, 62/04
Cyncke omnyke | Case T-344/99 Arne Mathisen AS v ®yc HoTa:
Council [2002] ECR 11-2905 unu Case T-344/99 Arne Mathisen AS v
Omojudiv UK (2010) 51 EHRR 10 wru Council [2002] unu
Onnyka YcrasHor cya [V-197/2002. Opmnyka YerasHor cyna [Y-197/2002
Crnyorcoenu enacnux PC. Bp. 57.2003.
EnekTpoHCcKH Wallace,A.R. (2001). The Malay archipelago
H3BOPH (vol. 1). [Electronic version]. ITpey3ero (Wallace, 2001)
15.11.2005.
http://www.gutenberg.org/etext/2530 uru Dyc HoOTA:
European Commission for Democracy through | European Commission for Democracy
Law. Opinion on the Constitution of Serbia. through Law. Opinion on the Constitution
Ipeysero 24.5.2007. of Serbia. Ipeysero 24.5.2007.
http://www.venice.coe.int/docs/2007/CDL- http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢.asp AD(2007)004-¢.asp




ZBORNIK RADOVA PRAVNOG FAKULTETA U NISU (M51)

UPUTSTVO AUTORIMA

Opste napomene

Rukopis rada kompjuterski obraditi koris¢enjem programa Word, u fontu
Times New Roman ¢irilica (Serbian-Cyrillic), (osim originalnih latiniénih
navoda), veli¢ina fonta 12 pt, razmak izmedu redova 1,5. Format stranice
treba da bude A4.

Obim rada

Jedan autorski tabak - rad ne treba da ima vise od 40.000 karaktera,
odnosno 6.000 karaktera kada se radi o prikazima, ukljucujuéi razmake.

Jezik i pismo

Jezici na kojima se mogu objavljivati radovi su srpski, engleski, ruski,
francuski i nemacki.

Naslov rada

Naslov rada kucati veli¢inom fonta 14 pt, bold, Times New Roman
Naslov rada priloziti i na engleskom jeziku.

Autor (i) Ne unositi ime(na) autora u tekst rada da bi se obezbedila anonimnost
recenziranja. Podaci o autoru(ima) bi¢e dostupni redakciji preko Asistent
programa.

Podaci o projektu ili Na dnu prve stranice teksta, treba navesti u fusnoti sledece:

programu® Naziv i broj projekta, naziv programa, naziv institucije koja finansira

projakat.

Podaci 0 usmenom saopstenju
rada*

Ako je rad bio izloZzen na nau¢nom skupu u vidu usmenog saopstenja pod
istim ili sli¢nim nazivom, podatak o tome treba navesti u okviru posebne
napomene na dnu prve strane teksta (fusnota).

Apstrakt

Apstrakt sadrzi 100-250 reci.

Kljuéne reci

Ne vise od 10 kljuénih reci na srpskomi engleskom jeziku (Key words).

Napomena o anonimnosti

U tekstu se ne smeju koristiti izrazi koji upucuju ili otkrivaju identitet autora
(npr. ,,0 tome videti u naS§emradu...“ li ,,...moj rad pod nazivom...” i sli¢no).
Neophodno je izbrisati iz samog dokumenta bilo koju personalnu
informaciju/ime koje upucuje na autora. Mogu se priloziti dokumenti u ¢ijem
opisu kao i tekstu nema personalnih informacija.

Struktura teksta

1. Uvod
2. Podnaslov 1
2.1. Podnaslov 2
2.1.1. Podnaslov3
3. Podnaslov2
4. Zakljucak
Naslovi i podnaslovi pisu se fontom 12 pt, bold.

Literatura (References)

Pise se nakon teksta, kao posebna sekcija. Poredati sve jedinice azbuénim
redom po prezimenu autora, a kod istog autora, po godini izdavanja (od
najnovije do najstarije). Molimo autore da isklju¢e komandu numbering, tj.
bez brojeva ispred. (Pogledati tabelu na kraju uputstva).

Rezime (Summary)

Pise se na kraju teksta posle Literature, duzine do 2 000 karaktera
(ukljucujucirazmake), na srpskomi engleskom jeziku.

Tabele, grafikoni, slike

Tabele uraditi u Wordu ili Excelu.
Fotografije, grafikone ili slike dostaviti u formatu jpg.

Autorska prava

Autori radova potpisuju saglasnost za prenos autorskih prava.
1zjavu preuzeti gvde,

Dostava radova

Radovi se predaju putem onlajn sistema za elektronsko uredivanje
ASISTENT, https://aseestant.ceon.rs/index.php/zrpfn/index

PRILIKOM PREDAJE RUKOPISA POTREBNO JE DA AUTORI POPUNE
SVE PODATKE O SEBI U RUBRICI "METAPODACI" (AFILIJACUJA,
ZVANjE, STATUS, INSTITUCIJA, GRAD, DRZAVA), KAO I KLjUCNE
RECI ZA RUKOPIS.

* Ovi podaci unose se samo u slu¢aju da rad ispunjava navedene uslove (projekat ili saopstenje)
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UPUTSTVO ZA CITIRANJE LITERATURE

Navodenje citata treba uraditi u_tekstu, kao $to je navedeno u uputstvu. Fus nete koristiti samo kada je
neophodno pruziti dodatno objasnjenje ili propratni komentar, kao i u slu¢aju pozivanja na normativni akt,
sluzbena glasila i odluke sudova.

Citati i pozivi na literaturu u tekstu i lista bibliografskih jedinica na kraju teksta moraju se u
potpunosti slagati. Svaki citat iz teksta i poziv na literaturu mora da se nade na listi bibliografskih jedinica,
odnosno, svaka bibliografska jedinica navedena u literaturi mora da se nade u tekstu. Poziv na bibliografske
jedinice navodi se u originalnom pismu, bez prevodenja.

Vrsta rada Reference — literatura Citiranje u tekstu
Knjiga, Kelzen, H. (2010). Opsta teorija prava i drzave. | (Kelzen,2010: 56)
1 autor Beograd: Pravni fakultet Univerzitetau
Beogradu
Knjiga, Dimitrijevi¢, V., Popovi¢, D., Papi¢, T., :
Vise autora Petrovi¢, V. (2007). Medunarodno pravo (Dimitrijevi¢, Popovi¢, Papi¢, Petrovic,
ljudskih prava. Beograd: Beogradski centar za 2007:128)
ljudska prava Naredno citiranje u tekstu:
(Dimitrijevi¢ et al., 2007: 200)
Kolektivno Oxford essential world atlas (3rd ed.). (1996). (Oxford, 1996: 245)
autorstvo Oxford, UK: Oxford University Press
Rad ili deo | Nolte, K. (2007). Zadaci i na¢in rada (Nolte, 2007: 280)
knjige koja nemackog Bundestaga. U V.Pavlovié i
ima S.Orlovi¢ (Prir.), Dileme i izazovi
priredivaca parlamentarizma (str. 279-289). Beograd:
Konrad Adenauer Stiftung
Clanak u Markovi¢, R. (2006). Ustav Republike Srbije iz (Markovi¢, 2006: 36)
Casopisu 2006 — kriticki pogled. Anali Pravnog fakulteta
u Beogradu.2(L1V). 5-46
Enciklopedija | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)

Kodansha encyclopedia of Japan (Vol. 2, pp.
1-3). Tokyo: Kodansha

Institucija kao | Republickizavod za statistiku. Mesecni (Republicki zavod za statistiku, 2011)
autor statisticki bilten. Br. 11 (2011)
Propisi Zakon o osnovama sistema vaspitanja i

obrazovanja. Sluzbeni glasnik RS. Br. 62 (2004) | Cl. 12. Zakona o osnovama sistema
vaspitanja i obrazovanja, SI. glasnik RS,

62/04
Sudske odluke | Case T-344/99 Arne Mathisen AS v Fusnota:
Council [2002] ECR 11-2905 ili Case T-344/99 Arne Mathisen AS v
Omojudiv UK (2010) 51 EHRR 10 ili Council [2002] ili

Odluka Ustavnog suda TU-197/2002, Sluzbeni Odluka Ustavnog suda TU-197/2002
glasnik RS. Br. 57 (2003)

Elektronski Wallace, A. R. (2001). The Malay archipelago

izvori (vol. 1). [Electronic version]. Retrieved (Wallace, 2001)
15, November 2005, from
http://www.gutenberg.org/etext/2530 ili Fusnota:
European Commission for Democracy through European Commission for Democracy
Law, Opinion on the Constitution of Serbia, through Law, Opinion on the Constitution
Retrieved of Serbia, Retrieved
24, May 2007, from 24, May 2007, from
http://www.venice.coe.int/docs/2007/CDL- http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢.asp AD(2007)004-¢.asp
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GUIDELINES FOR AUTHORS

General notes

The paper shall be processed in MS Word (doc.) format: paper size A4; font
Times New Roman (Serbian-Cyrillic), except for papers originally written in
Latin script; font size 12 pt; line spacing 1,5.

Paper length

The paper shall not exceed 16 pages.
An article shall not exceed 40.000 characters (including spaces).
A review shall not exceed 6.000 characters (inclusing spaces).

Language and script

Papers may be written in Serbian, English, Russian, French and German.

Paper Title The paper title shall be formatted in font Times New Roman, font size 14
pt, bold. The title shall be submitted in English as well.
Author(s) ln order to ensure the author’s anonymity and preclude bias in the double-blind

peer review process, the author’s name and surname should not be included in
the article submitted for review. The data about the author(s) will be available
to the Editorial staff via the Assistant program.

Data on the project or
program*(optional)

In the footnote at the bottom of the first page of the text shall include: the
project/program title and the project number, the project title, the name of the
institution financially supporting the project.

Data on the oral presentation
of the paper*(optional)

In case the paper has already been presented under the same or similar title in
the form of a report at a prior scientific conference, authors are obliged to
enter a relevant notification in a separate footnote at the bottom of the first
page of the paper.

Abstract

The abstract shall comprise 100 - 250 words at the most

Key words

The list of key words following the abstract shall not exceed 10 key words.
The key words shall be submitted in both Serbian and English.

Note on author’s identity
(anonymity)

In order to ensure the author’s anonymity, the text of the submitted article
should not include phrases that refer to or reveal the author’s identity (e.g. “for
imore information, see our paper on....” or “ my paper titled...”, and alike). The
authors of the document must deleted their names from the text, with "Author"
and year used in the references and footnotes, instead of the authors' name,
article title, etc. Also, author identification should also be removed from the
properties for the file.

Text structure

1. Introduction

2. Chapter 1
2.1. Section2
2.1.1.  Subsection3
3. Chapter2

4. Conclusion
All headings (Chapters) and subheadings (Sections and Subsections) shall be
in Times New Roman, font 12 pt, bold.

References

At the end of the submitted text, the author(s) shall provide a list of
References. All entries shall be listed in alphabetical order by author’s
surname, and each entry shall include the source and the year of publication.
When referring to the same author, include the year of publication (from the|
most recently dated backwards). Please, see the table at the end of the

Guidelines for Authors.

Summary

The summary shall be included at the end of the text, after the References.
The summary shall not exceed 2.000 characters (including spaces) and it
shall be submitted in both Serbian and English.

Tables, graphs, figures

Tables shall be prepared in MS Word or in Excell.
Photos, graphs or figures shall be in jpg. format.

Copyright

The authors are obliged to sign a written consent on the transfer of copyright.
The Author’s Statement may be downloaded here.

Paper submission

[The articles are to be submitted via online editorial management system
IACUCTEHT, http://aseestant.ceon.rs/index.php/zrpfn/index

* The data shall be included only if the paper is subject to such circumstances.
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CITATION GUIDELINES

The citations should be included in the text, in line with the guidelines provided
below. Footnotes shall be used only for additional explanation or commentary and for
referring to the specific normative act, official journals, and court decisions.

In-text citations and reference entries shall fully comply with the list of bibliographic
units in the References, provided at the end of the paper. Each in-text citation and reference
entry shall be clearly cross-referenced in the list of bibliographic units and, vice versa, each
bibliographic unit shall be entered in the text of the submitted paper. The referential sources
shall be cited in the language and script of the original work (without providing an English

translation).
Type of work | References In-text citation
Book Jones, C. P. (1994). Investments: Analysis and (Jones, 1994: 123)

(a single author)

Management. New York: John Wiley& Sons.
Ltd.

Book Osterrieder, H., Bahloul, H., Wright, G., Firstin-text citation:
(a number of Shafner, K., Mozur, M. (2006). Joining Forces (Osterrieder, Bahloul, Wright, Shafner,
authors) and Resaurces for Sustainable Development Mozur, 2006: 31)
Cooperation among Municipalities — A Guide in- itation:
for Pracititioners. Bratislava: UNDP (Osterrieder et all., 2006: 45)
Joint Oxford Essential World Atlas (3rd ed.). (1996). | (Oxford, 1996: 245)
authorship Oxford, UK: Oxford University Press
(a group of
authors)

An article or a
chapter in a
book with an
editor

Scot, C., del Busto, E. (2009). Chemical and
Surgical Castration. In Wright, R. G.

(ed.), Sex Offender Laws, Failed Policies and
New Directions (pp. 291-338).

New York: Springer

(Scot, del Busto, 2009: 295)

Journal article

Sandler, J. C., Freeman, N. J. (2007). Tipology
of Female Sex Offenders: A Test of
Vandiver and Kercher. Sex Abuse. 19 (2). 73-89

(Sandler, Freeman, 2007: 79)

Encyclopedia

Pittau, J. (1983). Meiji constitution. In
Kodansha Encyclopedia of Japan (Vol. 2, pp.
1-3). Tokyo: Kodansha

(Pittau, 1983: 3)

Institution (as

Statistical Office of the Republic of Serbia,

(Statistical Office RS, 2011)

an author) Monthly statistical bulletin, No. 11 (2011)

Legal Education Act, Official Gazette RS, No. 62 Footnote: Article 12. Education Act,
documents and | (2004) Official Gazette RS, 62/04

regulations

Court decisions

Case T-344/99 Arne Mathisen AS v

Council [2002] ECR 11-2905; or Omojudi v UK
(2010) 51 EHRR 10; or Constitutional Court
decision IY-197/2002, Official Gazette RS, No.

57 (2003)

Footnote:

Case T-344/99 Arne Mathisen AS v
Council [2002] or

Constitutional Court decision IY-197/2002

Online sources

Wallace, A. R. (2001). The Malay archipelago
(vol. 1). [Electronic version]. Retrieved

15 November 2005, from
http://www.gutenberg.org/etext/2530 ; or
European Commission for Democracy through
Law, Opinion on the Constitution of Serbia,
Retrieved 24 May 2007, from
http://www.venice.coe.int/docs/2007/CDL-

I e
(Wallace, 2001)

Ecotnote;

European Commission for Democracy
through Law, Opinion on the Constitution
of Serbia, Retrieved 24 May 2007, from
http://www.venice.coe.int/docs/2007/CDL-

AD(2007)004-e.asp

AD(2007)004-¢.asp
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