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YBoaHa peu

[lomrTOBaHU YU TAOIH,

Besiiko MM je 3a/10BOJbCTBO Jla BaM mnpejacTaBuM 6poj 98/2023 360pHHUKaA
pazosa [lpaBHor ¢gakynTeTa y Hully y KoMe cy cajp>kaHu OPUTMHAJIHU U
nperJjielJHU Hay4YHU paJlOBU Ha CPIICKOM U eHIJIeCKOM je3uKy. [I[pomMeHa riiaBHor
Y O/ITOBOPHOT ypeiHMKa Hehe 3HayajHO MPOMEHUTH KOHILENT 360pHUKA, TaKO
Jla HaCTaB/baMO TPAAULU]y 06jaB/bHBakba PaI0Ba U3 PA3HUX HAYYHUX 06J1aCTH,
KakKo 6M 3a/l0BOJbUJIM CTPYYHEe M Hay4yHe NoTpebe MMUPOKOT ayAUTOpUjyMa
ca He caMO NpaBHUM, Beh U eKOHOMCKUM, NOJUTHUYKUM U KYJTYPOJOLIKUM
HMHTepecoBamweM. [Ipesiazak Ha cUcTeM 06jaB/bHBakba TPH, YMECTO Jlocajalllbe
yeTUpPHU cBecKe 360pHUKA pajioBa [IpaBHor dakynTeTa y Hully Ha roguiimeM
HUBOY, MOTUBUCAH je 3KeJbOM Jia ce No6oJblla KBaJUTET 06jaB/beHUX Pa/ioBa,
noBeha 3aMHTEpPECOBAHOCT YMTAOLIA U MOCTUTHE BehU CTeneH a)KypPHOCTH
npunpeme U ny6JnKoBamwa 6pojeBa. Takobhe, Texxuhemo fa y cBakoM 6pojy
MMaMo U ojipeheHHU 6poj paZioBa HAa CTpaHOM je3uKy. Yacomuc ocTaje OTBOpEH
Y 3a pajioBe MJahux Hay4YHUX paJHUKA KOjU UCIYHe oroeapajyhu cTaHaapy,.
HactaBuheMo v npakcy, IpucyTHY Uy 0BOM 6pojy, Aa 06jaB/byjeMo U oapeheHH
6poj pa/ioBa caonuTeHUX Ha MehyHapoAHOM HayyHOM cKyny [IpaBHOr dakyaTeTa
y Humy. Peakiuja mogceha yutaorne aa je 360pHUK pagoBa [IpaBHor pakysiTeTa
y Humy cBpcTaH y eBpoIcKke Hay4He Jaconuce Koju cy uHAekcupanu y EPUX
[1JIYC 6a3u Hay4yHHUX Yaconuca. MHaekcupaweM Haller 4yaconvca nosehana je
BU/IJbUBOCT U JOCTYITHOCT HAyYHUX Pa/ioBa y INMPOKOM aKaleMCKOM IPOCTOpY,
y3umajyhu y 063up ga cmo Beh npucyTHu y Directory of Open Access Journals -
DOA]J, Central and Eastern European Online Library - CEEOL, HeinOnline u EBSCO
6a3u nojaraka (Legal Source).

[J1aBHY U 0/JTOBOPHU ypPESHUK

[Ipod. ap Mupocaas Jlazuh
Y Humy, aBrycr, 2023.

11



Editor’s Introductory Note

Dear Readers,

In the capacity of a new Editor-in-Chief, it is my great pleasure to present a new
issue of the law journal Collection of Papers of the Law Faculty, University of Ni$
(no. 98/2023), which contains original scientific papers and review articles in
both Serbian and English. The change of the Editor-in-Chief will not significantly
affect the conceptual framework of our law journal. We will continue the tradi-
tion of publishing papers from various scientific fields, in order to satisfy the
professional and scientific needs of wide audiences having not only legal but
also economic, political and cultural interest. In the past period, we published
four volumes on the annual basis. The editorial decision to switch to publishing
three volumes annually has been motivated by the desire to increase the quality
of published articles, but also to promote the submission, processing and publi-
cation efficiency. In each issue, we will endeavour to publish a number of articles
written in a foreign language. Our law journal remains open to publishing scien-
tific articles submitted by junior researchers, provided that the articles meet the
requisite academic standards. We will also continue the practice of publishing a
number of papers presented at the international scientific conference annually
held at the Faculty of Law, University of NiS. The Editorial Board wishes to re-
mind the readership that the law journal Collection of Papers of the Law Faculty,
University of NiS, has been classified in the group of European scientific journals
which are indexed in the ERIH PLUS database of academic journals in social sci-
ences and humanities. The indexing of our journal in this database has increased
the visibility of published scientific article and availability to wider academic
audiences worldwide. Our scientific journal is already indexed in a number of
databases: the Directory of Open Access Journals (DOAJ), Central and Eastern
European Online Library (CEEOL), HeinOnline, and EBSCO (Legal Source) data-
base.

Editor-in-Chief,
Prof. Miroslav Lazi¢, LL.D.

Ni§, August 2023
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R OPHUI'MHAJIHU HAYYHHU PALL
Ap I'opoana Hauh Ilonos, DOI: 10.5937/zrpfn1-45264
PedosHu npogpecop,

[IpasHu ¢pakynamem, YHusepsumem y beoepady
Penybauka Cp6uja

/JIp Jlejan Illonoeuh,”

Ilpogpecop emepumyc,

Ipasnu pakyamem, YHusepzumem y beoepady
Peny6auka Cp6uja

UDK: 347.13+343.131.8]:336.21/.26
UDK: 336.225.621/.641

Pao npumsmen: 30.06.2023.

Pao npuxeahen: 31.07.2023.

O/l YHHEHHIIA /10 HCTHHE Y IIOPECKOM IIOCTYIIKY™

Ancmpakm: Ymephusarse nopesa je 2/1a8HU Yus/b NOpeckoz ynpagHoz
00Hoca, Koju nodpazymesa ycmaHo8.6asarse nojeduHa4yHe nopecke ob6asese
KOHKpemHoz nopeckoe ob6eesHuka. OHO npemnocmas/ta npemxodHo
npuKyn/barbe C8UX YUreHUYa Koje Mo2y da donpuHecy npasu/HoM U
ma4HoM ymephusarsy nopecke ocHoguye, @ NOMOM U U3HOCA NOPeCcKo2
dyza. 3axmes koju ce nocmas/ba nped nNopecku opeaH je da ycmaHosu
MamepujaaHy UcCmuHy u cmeapHo cmarbe mako wmo he mavHo u NOMnyHo
ymepdumu cee nopeckonpasHo pe/esaHmHe YurbeHuye Ha Kojuma he
3acHosamu cgoje 001yKe, wmo je nosasHa xunomesa aymopa. ObjekmusHe,
gepodocmojHe u 06yxeamHue uurbeHUye ymephere od cmpare Ilopecke
ynpage, 00HOCHO NpuKyn/beHe 00 nopeckux 068e3HuKka uau mpehux
AuYya cnpevasajy OUCKpeyuoHo peulasarbe nopecke ynpagHe cmeapu u
ucmospemeHo 06e36ehyjy 0es.0meopHOCM U eKOHOMUYHOCM NOPecko2
nocmynka. [locmusarbe mamepujaiHe ucmuHe mMopda, npumom, da 6yde
npaheHo doce0HUM NOWMOBAreM NPUHYUNA 3aKOHUMOCMU U jedHakocmu
y onope3usatby.

KmyuHe peyu: yureHuya; Hayes10 ucmuHe; ymephusarse YurseHuyd;
ymephusaree nope3a; nopecku nocmynax.

" gordana@ius.bg.ac.rs

" deki5pop@yahoo.com
“Pajije pe3y/TaT UCTPAKMBaka Ha HAYYHO-UCTPAKUBAUYKOM NPOjeKTy ,CaBpeMeHH TpoBaieMU
npaBHor cuctema Cp6uje, koju punaHcupa [IpaBHu dakynTeT YHUBep3uTeTay beorpasay.
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1.YBog

OcTBapewy HMOBHHCKe 06aBe3e MOPECKOr 06BE3HMKA Y NTOPECKONIPABHOM
OJIHOCY, Tj. HAIlJIAaTH 1Ope3a NMPeTX0o/ U YTBphUBawe nopesa. HeonxoaHo je
3aTo Jla IOPECKH OpraH NPUKYNH U 06e36e1 CBe YMIbeHHUIle 0/1 3HAYaja 3a
ornope3uBame.[lopes unbeHuIIa Koje caMa yTBphyje (U3 ciyK6eHUX eBU/IeHIH]ja,
jaBHMX HcnipaBa U Ap.), [lopecka ynpaBa NpuKyI/ba YUEHHUIIE U O] TOPECKOT
00Be3HHMKA U Tpehux inia. YTBphUBamwe UMb eHHIIa Mopa /1a 6y/ie 06jeKTUBHO,
He CMe Ja 6y/e NpUCTpacHo, ,000jeH0" IMYHUM CTAaBOM, HUTH 3aCHOBAHO Ha
npejpacy/jiama ujM ,BepoBamwy” J1a je HellITo (HEe)UCTUHUTO. AyTOpH MoJia3e
0/1 XUIIOTE3eE /1A Ce JI0 MaTepHjaHe UCTHUHE Yy TOPECKOM NOCTYIKY /10J1a3U TEK
Ka/l Ce Ta4HO, IOTIYHO U BEPOJOCTOjHO YTBP/ie MOPECKONPABHO peJieBaHTHE
YUHbEHUILIE.

2.IlojaM ¥ TUIIOBY YMHKEHULIA

Yumwenuna (1aT. factum) o3HauYaBa OHO IITO je UCKYCTBOM NOTBPhEHO Jja CTBapHO
MOCTOjU WU Ja ce gorabha (PeuHuk cpnckoea jesuka, 2011: 1484), ,0Ho wTO je
yuumeHo, foroheno” (Hrvatska enciklopedija, 2021). CHHOHH MU KOjU Ce TIOHEKA/]
KopHucTe cy: daKaT, YNHbeHUYHO cTame, faTtocT (hocuh u capaguunu, 2008:
669). Mako nojMoBU GpaKTOp UM YUHUJIAL TOTHUUY OJ] UCTE OCHOBE JIATUHCKE
peuH facere, ITO 3HAYX YUHUTH, OHH Ce Y CBOM 3HAUEHhYy HEe MOTY IOUCTOBETUTH
Ca YMHbEeHUIOM MOIITO Ce HhbHUMa, U3Mehy ocTanux 3Hauewa (Hrvatska enci-
klopedija, 2021),! o3Ha4yaBa y3pOK WJI1 YCJIOB KOjU ONpe/ie/byje HEKY I0jaBy
uau npouec. Takobhe, ynmbeHUIy He Tpeba U3jeHaYaBaTH ca NPECyMIIHjoM
(s1aT. praesumptio), Ka i yTBphUBakbe MOCTOjarba jeIHe YNbEeHHUIlE HAaBOAU Ha
3aKJ/byuyak 0 NOCTOjamy JpyTre YhnmeHule (praesumptio facti) vy npaBHOT
ctama (praesumptio iuris) (Hrvatska enciklopedija, 2021). YnmbeHu1la 03HaYaBa
3aTeyeHo CTakbe CTBAPH, a He IPETIOCTAaBKY Ja ce HewTo Aorojuio. lbome
ce iCKa3yje CBOjCTBO HEKOT NpeJIMeTa, HACTaHaK 1ojaBe, forahaja u ap. (HIp.
Beorpap je rmaBHu rpaj Peny6uinke Cp6uje, bop 1 jesia cy pofioBU UeTUHAPCKOT
npeeha utnh.). YuimbeHuIla HYje HUIITA APYTo HEro MpoBjep/bruBa UCTHHA? Te
HUje UCTO IITO U NOCTyJaaT (J1aT. postulatum), Koju noJipadyMeBa Jja je HEKHU
CTaB UCTUHUT UAKO HUje JJ0Ka3aH.

[IpoBepH je moAJI0’KHA UCTUHUTOCT YUEbEHU11a, 3 He BbUXOBO NOCTOojame. JIule
MO>Ke Jla IPOMeHHU MULJber€e KaJ, ca3Ha 3a ofpeheHe unmweHuue, aau 6yayhu
Jla YN eHHUIle O/ipakaBajy 00jeKTUBHO CTambe OHe He MOT'Y Jla ce IpoMeHe 360r
Heuyujer MullJbera. Ko YMbeHuIa CTBapHOCT NpeBJiaZiaBa HaJi MULLJbEmbeM

1 Hmp.ymateMaTtunu akTop je 6poj KojuM ce onucyje nopehamwe Ui cMabembe oapeheHe
BeJIMUMHE U AD.

2 Ilpeyseto 18. 4. 2023. https://hr.gadget-info.com/difference-between-fact
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o toj ctBapHocTH (KBac, 2011: 11-12).3 TlpumMepa pajy, ileBeJeCeTOrOJ UL b aK
HUje cTapall 3aTo LITO je IpeMa He4YHrjoj ClIo3Haju cTapall, Beh je YnmbeHuIa
Jla je CBaKM 4YOBeK THUX rojHuHa cTBapHO (06jekTuBHO) cTap(an). OTynaa,
06jeKTHUBHE YN HbeHUIEe He 3aBHUCE 0] Cy6jeKTa KOjU UX ca3Haje HUTHU O] tbe[OBOT
Cy06jeKTUBHOT J10’KMBJbaja. YMbeHUIa IOCTOjHU YIIpaBO TaKBa KaKBa jecTe.
Ha npumep, Kacnujcko jesepo je HajBehe je3epo Ha CBeTY, HaKO ra HeKH, 360r
HeroBe BeJIMKe NOBPILIMHEe U CJIaHKacTe BOJe, MOTY JOXXHBJbaBaTU Kao MoOpe
a He je3epo.

Hajosivrxu mojMy YumbeHHUIIe je ojaM noAaTka (eHr. data). [logaTak o3HayaBa
,CUMOGOJIMYKH U GOpPMaIM30BaH NPHUKA3 YNHEHHUIIA, I0jMOBA U MHCTPYKIH]a,
MOrofiaH 3a KOMYHUIIMpake, HHTepnpeTanujy u obpaay” (Velepedija).
[TogaTkoM ce Hajueurhe npukasyjy oapeheHe ynmbeHHUIe KOjUMa CE OMUCY]Y
CBOjCTBA HEKOT 06jeKTa U OTy/a IMOCTOjU NOBE3aHOCT 0jMOBA YMHEHULA U
nojaTtak. YumeHuIe Tpeba Jja ce Bep6aHO M3pase, OJHOCHO UCKAXY Ja 6u
Jobusie cMucseHy BpeaHocT (Marotti, 2005: 312). CiiMuHO, nojaTak HeMa
CMUCJIEHY BPeJJHOCT aKo My ce He /ia ofpeheHo 3Havemwe, YMMe ce MoJaTaK
npetBapay uHbopmanujy (Mnuh-Ilonos, 2014: 872-873). Ha npumep, nojatak
o ToMe a Jlyka Mapuh uma Ha uHapckoM padyHy 50.000 fuHapa je YyumbeHULy
0 CTamwy Ha KEroBoM padyHy ¢$opMain30Ba0, OJHOCHO MPUKA3a0 je MPeKo
KOHKPeTHOT HOBYaHOT U3HOca. MehyTHM, Taj mojjaTak, caM 1o ce6u, He TOBOpHU
nyHo. Ay, ako ce kaxke: ,Komnanuja Pharmanova je ynsiatuia Jlyku Mapuhy
Ha HberoB padyyH y 6aHI U ayTOPCKU X0HOpap y usHocy oA 120.000 guHapa
3a u3pajy CTyaudje o ynorpebu papmaneyTCKUX MIPOU3BOAA 32 KO3METHUKE
CBpxe", oJlaTaK je Taja npetoyeH y uHpopmanujy. [JiegaHo U3 CynpoTHOT yTIJa,
nHbopManuja Moxe J1a 6y/ie KOpUCHA 32 Ca3HABabe YHIbEeHHUIIa.

,OHO LITO je 6UMHO jecy YurbeHuye: 0 OHOME LITO jecme U 0 OHOME LITO je 6U.10,
1 0 BbUX0BOM 00HOocy" (babuh, 2005: 48). UnmeHUIe KOjuMa Ce UCKa3yje HEKHU
norabaj, crame, o6jekaT U Jp. KOje YOBEK MOXKe CBOjUM 4YyJHMMa Jia OTasu Cy
eMnupujcke (MCKyCTBeHe) YMibeHulle (HIp. Ha TpUubrHaMa cTaJUOHa TOKOM
dynbasickor gep6uja 6yae MHOTO HaBujava).* MehyTum, HujejHa eMIIMpPHjCcKa
YUHEHUIIA HUje HCK/bYUYUMBO U CaMO pe3yJTaT onakamwa, Beh yk/byuyje

3 TakBo cXBaTake 0/roBapa ApUCTOTEI0BOj TEOPHUjU KOpeCIoHAeHIH]e (KJacuYHa Teopuja
HCTUHE) U3 lerose Memagusuke, mpeMa Kojoj je ,MCTUHUTO pehu 0 OHOMe LITO jecTe AajecTe,
a0 OHOMe IITO HUje Aa HUje. HeTa4yHo je pehy 0 OHOMe IITO jecTe /ja HUje UJIK O OHOME ILITO
Huje Aa jecte.” Ta Teopuja ofpebhyje wma je UCTUHA, aJIM He U KAKO Ce [0 UCTUHE /10/1a3H.
Kap je Heka ynmbeHHULIa 0OYUTJIE[HA (HIIP. KOje je pace HEKU YOBEK) TeopHja KOPECIOHJeHIH]je
je mpuxBaT/bHBa 3a oApehuBame ucTHHe. MehyTHM, TO ce He 6U MOTJI0 pehH 3a YUHeHHUIle
4yHja ce MICTUHUTOCT He MOe YTBPAUTH jeJHOCTaBHUM UYJTHUM ONaKakeM.

4 CrpykTypa Hay4yHor 3Hawa. Caajx 3. [IpeyseTo 25. 4. 2023. http://www.ef.uns.ac.rs/
predmeti/mas/ metodologija-naucno-istrazivackog-rada/04-struktura-naucnog-znanja-
cinjenice-zakoni-i-teorije.pdf
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U oApeheHa TeopujcKa 3Haa M 3aTO OU ce MorJio pehu Jla cy YhubeHULEe
LIPETEKHO eMIIUPHUjCKE” UJIH ,[IPETEKHO TEOPHjCKe" >

YumweHHIle Koje ce Y3UMajy ,Kao TakBe“ Cy ONIUTeNo3HAaTe WUJIM HOTOPHE
YUIbEeHUIE (JIAT. notorious) ¥ OHEe HUCY IpeJMeT A0Ka3uBama® 6yayhu fa BpJio
IIMPOK KPYT /bYAU MMa (MM MOKe Jjla MMa) NOoy3JaHo ca3Hamwe 0 bhuMa. Ha
npumMep, Mapc je nyiaHeTa, a CyHIie je 3Be3/1a; [lyHaB je jpyra peka 1o Jy>KuHHU
y EBponu; MoHT EBepecT je HajBUINIM MJIAHUHCKU BpX HA 3eMJbU UTH. He 6u
61JI0 palMOHAJIHO — y NOTJIely YTPOLIKa BpeMeHa U pecypca — Jia ce JjoKka3yje
OHO ULITO je OMIITEN03HATo, jep 6U Cce AOKA3UBaHkEM JOILJO [0 MOYETHOT
HCTOT 3Haka O (TOM) He4yeMy, LITO je ,3aXBasbyjyhu cBOjoj HOTOPHOCTH Beh
no3HaTo U Tako yTBpheHno” (Dika, 2017: 10). Joiu je ApucToTes TBPJHO A HE
caMo /ia 6M Hepa3yMaH Hero 1 afcyp/aH 610 3axXTeB /ia CBe IITO Ce OJHOCH Ha
JOBEKOBY YMHY CII03HAjy Tpeba JoKa3uBaTH. ,TakaB 61 3aXTEB OTBOPUO BpaTa
6eCKOHAYHOM HH3aky W NOTpaKUBaky aprymeHaTa — UITO 3HA4YHU Jia HUKA/,
He 6MCMO UMaJId [PaBO YTeMeJ/beHO HU JI0Ka3aHo ... Anagke stenai! - Kag-taz
Tpeba ctaTtu.” (Horvat, Gavri¢, 2014: fn. 5).

[lojaM onmuTeno3HaTUX YMHEHULA HUje 3aKOHOM JepUHUCaH U 360r Tora je
TEILIKO 3aKJ/bYYUTHU 1A JIU CY OUUIVIEe/JHE YHIbEeHUI[e ’hMMa CHHOHUMHHU I0jaM
WJIM NakK noce6aH nojaMm. [Ipema HalleM MUllIJbeky, M3MeDy ONIITENO3HATUX
YHbEeHHULA U OYUTJIeJHUX YHbeHUIIA TOCTOoju oApeheHa pa3siuka. OuurieHe
YUHeHUIle NMOoJApa3yMeBajy HEUITO UITO je CBUMa 4yJHO BUJJ/bHUBO (HIP.
moxkap, epyniuja ByJkaHa v ap.). Ko onmTeno3HaTUx YUkbeHULA [TO0CTOjU
T3B. ,MHTepPIIepCOHANTHU consensus”.’ O6jeKTUBHOCT carje/jaBarmba, Ha IpuMep,
ONIITENO3HATE YHbEHHUIIE Jla ,MarHeT MPUBJIa4Yu rBoXxhe" orjiesa ce y Tome
LITO NOjeMHAL KOjU je TO 3ana3no (0JHOCHO caM Ce y TO yBepHOo) caollITaBa
(naje uzjaBy) apyrome., J10>kMBJ/baju CBUX THX I0je/IMHALA CY HEKAKO y3ajaMHO
jeanaku“ (Marotti, 2005: 312). Y noayapHOCTH HUXOBUX M3jaBa MOKa3yje ce
LAHTEPIEepPCOHATHOCT",

MoryhHocT ca3HaBawa pa3HUX YHHEHULA je 3HaYajHO noBehaHa y caBpe-
MeHOM HHGOpPMaTH4YKOM /106y. Te 4yMHbeHHUIle OU Ce MOTIJIe 03HAYUTH Kao
ONMIITEAOCTYNHE YHbeHHUlle. CMaTpaMo Jla ce OHe He MOTY MTOUCTOBETHUTH Ca
OMNLITENO03HATUM YMbeHHUI[aMa. ONIITa JOCTYHOCT YUHEHULA O PA3JIUYUTHUM
Jorabajuma 13 mMpoIJIOCTH U CaJlallllbOCTH, TUYHOCTHUMA U JIP. Ce MHOT0 6pKe,
JIaKllle ¥ jeJlHOCTaBHUje 06e36ehyje 3axBasbyjyhu nuHTepHeTy. MehyTUM, Ha
Taj HAYWH Ca3HaTe YHIbeHHIle He MOr'y Ce CMaTpaTH MOy3/4aHUM JIOK Ce He

5 Ibid., cnajg 4
6 Notoria non egent probatione - HoTopHe (oNIITeN03HAaTe) YNbEHULE HE TPpeba JOKAa3UBATH.

7 Toje Mul/berwe xpBaTcKoOTr duoszoda uekcukorpada Kpyna Kpctuha, a koje nutupa
MapoTu. Bug. B. Marotti, 311.
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npoBepe. Ha mpuMep, ako mopecKu HHCIIEKTOP MpeTparaMa 1o UHTepHEeTY UJIU
M3 jaBHUX Me/IMja ca3Ha YHHLEHUILY 0 oZipel)eHOM JIMITY He MOJKe je ay TOMaTCKHU
KBaJIMGUKOBATH Kao ONIITEN03HATY YHHEHUIY KOjy He Tpeba JJOKa3uBaTH.
OH TaJjla ©Ma caMo JIMYHO (ca)3Hame 0 oZipeheHoj YumbeHUI M Te Jja 61 MOTao
Jla je y3Me y 003Up MPUJINKOM pelllaBamba MopecKe CTBAPU MOpa NPeTXO0AHO
MPOBEPUTH HbeHY BEPOIOCTOjHOCT. OMIITEOCTYHE YHIbEHHUIIE CE, 32 PA3JTUKY
0/l OTIIITENO3HATUX YU beHHUI[A, HE MOTY CMAaTPaTH HOTOPHUM HJIX HEIOGUTHUM
YUHeHHUIaMa.

[TocTojare BUllle YMHEHUI[A Be3aHUX 33 UCTH NpeJMeT UJH Jorahaj Moxe
Jla ce 03HA4YM Kao YMIEHUYHO CTame,? Koje 03HaYyaBa CKyN YHHEeHUIIA KOoje je
Ha/IJIeXKHU OpTaH KOju BOJY MOCTYIAK YTBPAUO pajiy pellaBamba KOHKpeTHe
IpaBHEe CTBapH.

YumeHHUIle Ce NMOMHUBY U Yy (HpPa3eosoUIKOM CMHUCAY (y KOJIOKBHjaJIHOM
pasroBopy, y uaJjaramwy v Ap.). Ha npumep, ,[IpekrHu camo Aa npuyvall, U3Hecu
yueHue", Y eHu1a je 1a y CBAaKOM paTy UMa IYHO )KpTaBa Ha 00e 3apaheHe
cTpaHe" UT/.

3. Ha4yeJio uCTHHe y ONILITEM YIIPABHOM NOCTYNKY

YTBphUBame YhbeHUla Yy MOCTYIKY, CYACKOM M yIIpaBHOM, N0 pa3yMeBa
yTBphUBame 06jeKTUBHOT CTaka, OJJTHOCHO Y HajlIMpeM CMUCAY, yTBphUBambe
nctuHe. He mocToju omnurra carjiacHOCT o JieUHUILIM]U 1T0jMa UCTUHE, aJIU
ce y JOKTPUHU MoTy HahM pa3/iMuuTa cxBaTawa. Mu ce HeheMo 6aBUTH
1ojMOM UCTHHe ca GpU1030(CKOT acnekTa, aju heMo yka3aTH Ha TO /ia, IpeMa
ApucTOoTesI0BOj TEOPHUjU KOPECTIOH/IEHIIHje, YN eHULIE MOPAjy [1a 0ZiroBapajy
(kopecnoHAMpajy) 06jeKTUBHOj CTBAPHOCTHU Jia 6U ce cMaTpaJsie ICTUHUTUM.
Veritas est adaequatio rei et intellectus, 0o0JHOCHO UCTHHA je IO yAapatbe CTBAPU U
MUCJIH, KaKo je joui cpearnoM 13. Beka Toma AkBunckH (T. Aquinas) feduHucao
uctuny (Horvat, Gavri¢, 2014: 12, 14). JenHoM pedjy, MiCTMHA 03Ha4YaBa carJacje
cayumweHulaMa uau creapHouuhy (Merriam-Webster’s Online Dictionary, 2005).

Jla iy je ny/b HaBeleHUX IOCTYyIaKa YTBPAUTHU MaTepujaaHy UCTUHY (eHT. sub-
stantive truth), opMaJsiHy UCTUHY (eHT. procedural truth) uiu je nak nusmb Johu
Jl0 UCTHHe, HE3aBUCHO 0/l aTPUOyTa Koju 6H joj ce omasu y3 Ha3us? (Nuhodzic,
2019: 123). UmMa MuIl/bera a je CBaKa UCTHHA HA HEKU HA4YHKH ,MaTepHjaaHa“
Te 61 ,pujed ucTHHA Tpebasia 6uTH JoBoJpHA .’ MaTepujaiHa (06jeKTHBHA UJIH

8 Hekasce TepMUH ,YUHEHUYHO CTakbe" (MOrPEIIHO) KOPUCTH KA0 CAHOHUM 3a ([10jeIMHAYHY)
YUbEHUILY.

9 G.Tomasevié, Kazneno procesno pravo, Split 2011, 217. Llutupano npema: H. Sijercié-Colié,
fn. 64
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CTBapHA) UCTHHA Ce 3aCHMBA HA CTBAPHOM YHHEHUYHOM CTaky Koje 00jeKTUBHO
o/lpa)kaBa KOHKpeTaH Jiorahaj us npouioctu. PopmasiHa (3aKOHCKa, IpoliecHa)
HCTHHA je yHanpeJ oapehena ¢opMasHUM MM 3aKOHCKUM NTpaBUJIMMa (Sijer-
¢ié-Coli¢, 2012: 187). Uaxko ce 10 popMaJsiHe UCTHHE GpiKe 0J1a31, MaTepHjaaHa
MCTHHA 06e36ehyje 1a o/i/1yKa opraHa y NOCTYNKY Oy/ie 3aKOHUTA U JIETUTUMHA.

Y ToM cMuCJy, yIPaBHONIPABHH ay TOPU Cy CTaBa /ia je Y YIPaBHOM HOCTYIKY
npuxBaheHo Hauyesio yTBphHUBawa MaTepujasiHe HCTUHE. Tako, Ha IPUMeED,
Bab6ar cxBaTa HaveJ 10 MaTepHjaHe HCTHHE TPEKO 3aXTeBA ,/ia Ce YTBP/ie CBe
OKOJIHOCTH KOje Cy Ba)KHe 3a TO Jla Ce JOHEeCe pjeliierbe Koje yI0BO/baBa BUCOKHUM
3axTjeBUMa 3aKOHUTOCTH U npaBusHocTu . [[pema Tomuhy, MunoBanosuhy
u llynuhy, ,0B0 Hayes10 cacToOjUu ce Yy 3aXTeBY Jia Ce Y NOCTYIKY, HAPOUHUTO
OHOM KOjH PETXO0JU JJOHOLIEHY pellerha, yCTaHOBU 06jeKTHUBHA, Tj. CTBapHa
HCTHUHA - IPABO CTake cTBapH. [la 61 ce TO OCTUTJIO, HEOTIXOLHO je Ja Ce Ma4yHo
ymepde cee npasHo pesesarmHe yurberuye (Tomuh, Munosanosuh, ynuh: 31).
CaBpeMeHH ayTOpH Hauesio MaTepujaiHe uctuHe (Ljubanovi¢, 2019: 665)! He
CXBaTajy y CMHUCAY KJacuuHe ¢puao3odpcke (ApucToTeI0BE) TeOpHUje UCTUHE, Beh
OMpPaBJaHOCT U NPUXBAT/bUBOCT TOT Hayesa BUJE , ... Y 3HAUEHY METOE UJIU
HaYMHa NPUKYI/bama porecHe rpahe v yTBphuBamka YHHEHUYHOT CTaba Koje
ce cxBaha Kao YNHEHUYHO CTalbe Ha KOjeM je JIESTUTUMHO YTEMEeJ/bUTU OITYKY
npouecHor Tyjesa“ (Ljubanovi¢, 2019: 664). Bupkmajep (Birkmeyer) cMaTpa aa
,3aKOH He CMe CBOjUM IpaBUIMMa Ja oHeMoryhu yTBphuBame MaTepHjaiHe
HCTHUHe, Beh opra”y Koju BOJM NOCTYIaK IIPONUCH Tpeba Jja OCUTYPajy nyT
0e3 mpermnpeka 1o ca3Harba ucTuHe.'? TpuBa je, mosiasehu on bajepose (Bayer)
JedrHMIM]e,"* HaUues10 MaTepHjaTHE UCTHHE e pUHICAO K0 ,,HAYMH NOCTYNamba
M3 Kojera cy UCKJ/byueHe (HerupaHe) cBe ITeTHe popMe Koje OU ce HHAYE, U3
OuJI0 Kojer pasJjiora, HameTtase"

10 B.Babac, Upravno pravo: odabrana poglavlja iz teorije i praxisa, Pravni fakultet Sveucilista
Josipa Jurja Strossmayera, Osijek 2004, 840. HaBeseHo npema: B. Ljubanovi¢, 662-663.

11 Jby6anoBuh roBopu o ,Havyesy mpadcera MaTepujajHe UCTUHE", cTaB/bajyhu TuMe
HarJacak Ha MeTO/ie, HAUMHE U aKTUBHOCTH KOjUMa Ce /10J1a3H /10 UCTHHE Ko/l yTBphUBama
YHHEHUYHOT CTamkha Y yIIPaBHOM IOCTYIKY.

12 K.von Birkmeyer, Deutsches StrafprozefSrecht, H. W. Miiller, Berlin 1898, 81. HaBezneHo
npema: B. Ljubanovi¢, 663.

13 Byayhu ja opraH Koju BoJjM NOCTyNaK Mopa /Jia MOLITyje cBa NpaBuJa U dpopme
npejBubeHe 3akoHOM, Bajep cMaTpa /a UCK/bYYHBO 0/ 3aKOHO/aBlla 3aBUCH Ja Jiu he
3aKOHOM OUTHU NponucaHe popMe Koje 6U MOTJIe 1a yIpo3e Uad oHeMoryhe yTBphuBamwe
MaTepujasiHe uctuHe. V. Bayer, Kazneno procesno pravo: odabrana poglavlja, Knj. I: Uvod u
teoriju kaznenog procesnog prava, Ministarstvo unutarnjih poslova Republike Hrvatske,
Zagreb 1995, 116. HaBegeno npema: B. Ljubanovi¢, 663.

14 S.Triva, M. Dika, Gradansko parnicno procesno pravo, Narodne novine, Zagreb 2004, 162.
HaBepeHno npema: B. Ljubanovi¢, 663.
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Y ynpaBHOM NOCTYNKY Tpe6a yTBPJUTH CBE UNEbEHHIE U OKOJTHOCTHU KOje Cy
OUTHE 332 3aKOHUTO W MPABUJIHO pelllaBake ynpaBHe cTBapu.'® Jby6aHoBuh
cMaTpa Jia HavyeJso yTBphUBawa MaTepHjaJiHe UCTHHE, a 6 0CTBAPUJIO CBOjY
CBpXY, Mopa Jia (Ko)ersucTupa ¢ OCTaJUM ONUITHM NpPOLIECHUM HavyeJuMa U
npejJaxe Moaudukanujy nocrojehe popmysnanuje HaBeJieHe oapeade 4. 8
xpBaTckor 3YII-a'® Tako fa riacu: Y IoCTynKy ce Mopajy npaBUJIHO (MICTUHUTO)
U IIOTIYHO yTBPAUTH YHIbEHUIIE KOje CYy BaXKHE 32 3aKOHHUTO pjelllaBarbe yIpaBHe
ctBapu” (Ljubanovi¢, 2019: 665). Craxkemo ce ca Jby6baHoBuheM npeaJorom jep
Jla 61 ynpaBHa cTBap (y 61J10 K0joj ynpaBHOj 06J1aCTH, YK/byuyjyhu nopecky)
MorJa jAa 6yze pelleHa y CKJaAy ca 3aKOHOM, HEONIXO/JHO je Jla MPeTX0/HO
YU eHule (Koje rpajie YNkeHUYHO CTakbe) OyAy UCTUHUTO U IOTIYHO yTBpheHe.
Camo Ta4HO, 06jeKTUBHO U 06YXBAaTHO YTBPHEHO YHNHEHUYHO CTalhe MOXKe Ja
CIpevu AUCKpeLHoHa OAJy4UBamka U 06e36e/11 1eJI0OTBOpPaH noctynak. Cprncku
3YII cagp:xu ynpaBo TakBy oApe6y: ,OpraH je Ay»aH a NpaBUJIHO, ICTUHUTO
W IIOTIYHO yTBPAY CBE YHIbEHHUILE U OKOJTHOCTH KOje Cy 0J] 3Hadaja 3a 3aKOHUTO
Y NPaBUJIHO NIOCTYNake y ynpaBHOj cTBapu.“’” 3akoHoaaBall je yTBphuBame
HCTHHe Y yIPaBHOM NIOCTYIIKY ,Be3a0" 3a cJ1060y j0Ka3a, 0AHOCHO CJI0060JHY
oIleHy JAoka3a. M y HeMaukoM 3aKOHY O yIpaBHOM IOCTYIKY OCJIOHAL] je Ha
HaueJly MaTepHujajiHe ucTuHe: ,OpraH yTBphyje unmbeHule caydaja ex officio. On
o/pebyje HaUKH U OICer UCTTUTHBAaKA U HUje Be3aH NoJHeCMMa U Tpe/Jio3uMa
CTpaHaka y NpuKyIl/bamwy JoKa3a. OpraH yauma y 063Up CBe OKOJIHOCTH Koje
Cy 0/ 3Hayaja 3a [ojeIMHAYHU CJ1y4aj Te KOPUCTHU J0Ka3e Koje cMaTpa, 10 CBOM
Haj6oJ/peM Haxoh ey, HEONIXOJHUM 3a YTBphUBatbe UnbeHHUIa cayydaja. 18

Huje Ham, MehyTuM, jacaH pasJior 360r yera ce y ONUITUM YNpagHUM 3aKo-
HUMa, OCUM YTBphHUBakha YHbEHUIIA, IOMUbY U OKOJHOCTU.! Be3Huk ,u“y
3aKOHCKUM ozpez6ama (,,... CBe UMHbEHHUIIE U OKOJTHOCTH ...“) I0AaTHO yKa3yje
Jla UX 3aKOHOZ,aBall HUje KOPUCTHUO Kao cuHoHUMe. [lojaM ,,0KosTHOCT" ce y
NpaBHOM CMUCJY, TIp€e CBEra, Be3yje 3a KpUBUYHU MTOCTYIAK, y KOjeM Ce yKa3syje
Ha oJiaklaBajyhy okoJiHOCT (Koja y6JiakaBa CTeleH KPUBUILE), OJJTHOCHO
oTexaBajyhy okoJiHOCT (koja yBehaBa cTelneH KpUBHIlE OKPUBJbEHOT) (PeuHuk
cpnckoea jezuka, 2011: 854). Cpricky nopecku 3aKOHO/IaBall je, IpeMa HalleM

15 (.8 Zakona o opéem upravnom postupku — hrvatski ZUP, Narodne novine, 47/091110/21

16 Y xpBatckoMm 3YII-y npenu3vpaHo je 1a je ped 0 MaTepHujaJTHOj UICTUHH, IITO TOTBPhHyje
Ha3WB HayeJIa.

17 Y. 10 3akoHa o onurteM ynpaBHoM noctynky — 3YIl, Ca. eaacHuk PC, 18/16 n 95/18

18 Y. 24 u 26 Verwaltungsverfahrengesetz. llpeyseto 15. 5. 2023. https://www.gesetze-
im-internet.de/vwvfg/

19 Hop. ua. 11 u 12 3akoHa o0 ynpaBHOM NoCTynky, Ca. siucm Lpue Iope, 56/14, 20/15,
40/16 u 37/17; Yn. 123, cT. 1 3akoHa 0 oniuTeM yIpaBHOM NOCTyNKy Peny6snke Cprcke,
Ca. enacHuk Peny6auke Cpncke, 13/02,87/07,50/10 1 66/18
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MUIL/bERY, Y TOM CMUCJIY IPELIU3HU]HU jep UHCTUTYT yTBphUBamwa nopesa Besyje
CaMo 32 YHHbEHHUIIE, @ HEe U OKOJIHOCTH.*

4.0pH0C u3Mehy onumter ynpaBHOT NOCTYNKa U MOPECKOT MOCTYNKa

Jla 6u ce pa3dyMeo oHOC U3Mehy ynpaBHOT MOCTYINKA U MOPECKOT NMOCTYNKa
noTpe6HO je MPBO caryieflaTv 0JJHOC U MehycOOGHY NOBE3aHOCT ypaBHOT MpaBa
Y nmopeckor npaa. Mako uma ayrtopa (Hnp. Pacteso (L. Rastello), hanuuu (A.
D. Giannini) v Ap.) KOju 3acTynajy IVieJUIITe a IOPeCKO NpaBo YMHU CaMo /1e0
yIpaBHOT IpaBa Te Ja HeMa CaMOCTaJIHOCT, YBPCTH PasJji03U roBope y NpUJjor
TOMe /Ia je MOpeCcKo MpaBo noce6Ha rpaHa jaBHOT MpaBa Koja je ayTOHOMHA y
oJiHOCY Ha ynpaBHo npaBo (Liccardo, 1962: 51-60; Popovi¢, 2020: 28-31). Haume,
TJIaBHU IIUJb IOPECKOMPABHOT 0/IHOCA je /1a ce APKaBU 06e30e/1e jaBHU TPUXOU
3a duHAHCHPakbe jaBHUX Pacxo/ja U 0OCTBapUBakbe ycTaBHUX QyHKIUja. MaKo ce
OH IIPYMAapHO MOCTHKe NPeKo 06aBe3e AaBama, Tj. 1iahameM mopesa u pyrux
duckamHUX JaXXO0WHAa, Taj IMJ/b Ce TaKohe ocTBapyje UCNTyHeHeM ob6aBe3a
dopmMasiHe (ynpaBHONpPaBHE) NPUPO/JiEe KOjUMa Ce MOPECKUM OGBE3HHUIIMMA
HaJlaXke Jla IOMOTHY (Y CMUCJY capajibe) IOPeCKOM OpraHy KoJ yTBphuBama u
HamsaTe nopesa. [lopeckonpaBHU 0ZJHOC, OTY/a, UMa U CBOjy yIIpaBHY CTPaHY,
KOja moZipasyMeBa pelllaBake opecKe yIpaBHE CTBAPU, OJJHOCHO KOPUTOBatbe
nocTtojeher mpaBHOT 0/{HOCA aKO Ce YIIPAaBHO-KOHTPOJIHKUM PaioM youe ofipeheHe
HE3aKOHUTOCTH U/UJU HENPaBUIHOCTU. MehyTumM, npusiukom ogpehuBama
NpUPO/ie TOPECKONPABHOT 0JJHOCA UMOBUHCKA KOMIIOHEHTA MpeTeXe Ha/
yHIpaBHOM KOMIIOHEHTOM Te YIIPaBO KMOBUHCKHU eJIeMEHT yKa3yje Ha HOCe6HOCT
MOpeCKOT NpaBa. AJIM, He caMo /ja TOCTOjH BpJio 6JIMCKa Be3a n3Mehy nopeckor
Y YyIPaBHOT [IpaBa Hero ce MO>Ke ONPaB/[aHO 3aK/bYYUTH /A Ce IOPECKOo NpaBo,
Kao noce6GHa rpaHa IpaBa, pa3BUJIO U3 YIIPABHOT MpaBa.

C 063upoM Ha NMOBE3aHOCT NMOPECKOT U yIIPAaBHOT NpaBa, Kao U Ha TO Ja je
MOpeCKU MOCTYNaK MocebGaH YIPaBHU IMOCTYMaK, MOPeCKU MOCTYHaK ce
CIIPOBO/IM 110 HaYeJIMMa U y cKJaay ca ojpeadama 3YIl-a ako 3IIIIIA Huje
Jpykuuje nponucao.?! 3YTI, nakJie, uMa CyICUAUjapHY IPUMEHY Y CBUM OHUM
NUTawkUMa Koja HUCY ypebeHa noce6HUM (y KOHKPETHOM CJ1y4ajy, IOpecKUM)
3aKOHOM. YKOJIHKO je, nak, 3YII-oM nuTame u3 o6s1acTH Kojy ypebyje 3IIIIA
ypebeHo Ha Apyk4uju HauuH npuMemyje ce 3IIITA.?2 MehyTum, 6yayhu na ce
3YIl npuMemyje Ha IOCTyIakha y CBUM YIIPAaBHUM CTBApUMa, a A Ce MojeiuHaA
NMTamwa ynpaBHOI NOCTYIIKa MOT'Y TOCE6HUM 3aKOHOM ypeAUTH CaMO YKOJIUKO

20 Y. 43, cT. 1 3aK0oHa 0 IOPeCKOM NOCTYIKY U Iopeckoj agMuHucTpanuju - 3IIIIIA, Ca.
anacHuk PC,80/02, ..., 138/22

21 Yu. 3, ct. 2 3IIIITA
22 Yn. 3, ct. 1 3IIIIA
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je To y nojeJUHUM YIIpaBHUM 006J1aCTHMa HEONXO/AHO, aKO je y CarJlaCHOCTH C
OCHOBHUM HavesiuMa ofpehenum 3YII-oM U yKOJIHMKO THME HUje CMakbeH HUBO
3alITUTE IpaBa M MPaBHUX UHTepeca cTpaHaka 3ajemueHux 3YII-om,2 YcrtaBHU
cyz 64 Morao /ia ce o30Be Ha ,jeJJMHCTBO MPaBHOT MOpeTKa“?* ¥ MOHUIITH
oapenoy 3I1IIITA 3a Kojy 61 ycTaHOBHO Aa HUje y ckaaay ca 4. 3 3YIl-a. Otyaa
3aKJ/byuyjeMo Jja 3a IOPeCcKU NOCTyaK, Hopes NocebHUX Haues1a NpeABUheHnX
3MIIITA-0M,%® Baxke M HaveJsia Ha KOjUMa je 3aCHOBAH yNpaBHHU MOCTYINaK,
yKJ/by4yjyhu U HaueJsio yTBphUBawa MaTepujaiHe UCTUHE U CJI060HY OLlEHY
Jlokasa, koje 3[I1ITA He npesBrba kao nocebHa HaveJla NOPECKOT NOCTYIKa.

5. HauuH yTBphHBamka YnmbeHUIAa y NOPECKOM NOCTYIKY

5.1. YurwweHuye Koje ce ymephyjy y ynpagHom nocmynky yonuime

YTBpbuBamwe CcBUX GUTHHUX U NMPABHO peJeBAHTHUX, OJHOCHO OJJYYHHUX
(KuBkoBuh, 1982: ¢H. 7; Popovi¢, 2020: 269-279)%% yumeHUIlA je HY>KHaA
NpeTNoCcTaBKa 3a NPUMEHY MaTepujaslHuX 3akoHa. CTpaHKa je Ay»KHa Ja
YHIbEeHWYHO CTake Ha KOjeM TeMeJbU CBOj 3aXTeB M3Hece TayHO, IOTHYHO U
oapebeHo, Kao U Jja 3a CBaKy OJJIYYHY YMHbeHULY (U3y3€eB ONIUTEN03HATE)
npeJJioKH, OJHOCHO NoJiHece ofroBapajyhe gokase.?’” Cem Tora, nmoce6aH
3Hauaj Ko/, 0JIy4ylBamka 0 YIIPaBHOj CTBAPU UMajy MOAALM O YHMHeHUIIaMa 0
KOjUMa ce BOAU cJyk6eHa eBU/JieHIIM]a, 10 KOjUX Ha/AJleXKaH opraH /0J1a3u 1o
cayx6eHoj Ay)HocTH.2® Takohe, onTENO3HATE YHHEHUIIE UJTH YN HEHUIIE KOje
Cy TO3HaTe OpraHy YHIOTNYYjy UNbeHUYHOo cTame.”’ byayhu na HujeiHUM
IpPOMNKCOM HUje oApeheHo Koje YHibeHH1le Ce CMAaTPajy ONIITEN03HATUM HUTH
IOCTOjHU ,peructap HoTopHUX yumbenuna“ (Dika, 2017: 14), cTpaHka Moxe Ja
TBP/AM Jla HEKa YHibeHHuIa HUje HoTopHa (Dika, 2017: 5-7)%° usu na je opran

23 Yn.33VI
24 Yn.4,ct.1YcraBa Peny6sauke Cp6uje - YcraB PC, Ca. eaacHuk PC,98/06,115/21
25 Y. 4-9 3MIITA

26 OpnydHe cy OHe YMEbeHMUIIE KOje Cy 0J] 3Hayaja 3a pellaBatbe IpeJMeTa ylipaBHe CTBapHy,
OZLHOCHO 3a JIOHOLIEekhe 3aKOHUTOT Y IIPpaBUJIHOT peliewa. OfJ1yuHe YNbeHULle HUCY UCTO
TO U ofyuyjyhe uumbeHune. Y MehyHapoZHOM MOpeCKOM IpaBy 0J/1yuyjyhe YumeHuIe
(Ap>xaBJ/bAaHCTBO, pE3U/IEHTCTBO U U3BOP J0XOTKA UJIM UMOBHHE) CaJipKaHe Cy Y KOJU3UOHUM
HOpMaMa KojuMa ce yTBphyje MepoJaBHO MOpPeCKO NpaBo 32 KOHKPETAaH CIy4aj.

27 Yn.102,ct.3 14 3V

28 Yun. 9, ct. 3 3YIL. Ynop.: ua. 105, cT. 2 upHoropckor 3YI1

29 Yn.104,cT. 1, Tau. 1 3YII

30 /Jluka, JyxapT ¥ Ap. YKa3yjy Ha pas3JjMKy usMehy onuite HOTOPHOCTH (y CMUCIY
ONUITEeNO3HAaTHUX YHHbeHUIIA KOje Cy I03HaTe HajllupeM KpYTy JbyAH) U CYy[CKe HOTOPHOCTH,
KoOja oJipasyMeBa UM beHHIe 3a KOje je CyJ] Ca3HA0 U3 HEKOT JPYTOor CAyK6eHOT NoCTynamba
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TpebaJsio pyKuHje Aa je cxBaTH. ONIITeNno3HaTe YMbeHUIE Ce, 1a TOHOBUMO,
He Z10Ka3yjy>! momto 64,y CynpoTHOM, IPHUPO/ia HOTOPHOCTH OGUJIa I0BeieHa Y
nuTame. CBe JJOK je OpraH yBepeH y CBOjCTBO HOTOPHOCTH o/ipeheHe unmeHule
Te /Ja He NOCTOje ONpaBAaHU Pa3J/io3u KOju OU ra HaBeJsId /1a IOCYyMbba Ja
YHUH-EHMLA 0 KOjOj je pedy UIlaK HUje HOTOPHA UJIU /1a He IIOCTOjU OHAKO KaKo je
To oniuTenpuxBaheno (Dika, 2017: 14), oH He Tpe6a, cMaTpPaMo YaK U He CMe,
Jla ce yIyLITa y JJOKa3uBakhe HOTOPHOCTH jep 61 TO ZJ0BEJIO JI0 O4yTOBJIaYeha
MOCTYIKa U HenoTpe6Hor noBehawa TpouikoBa. Heku ay Topy Cy MUIILJberba Ja
cyn ,po slobodnoj ocjeni odlucuje o tomu treba li neku ¢injenicu smatrati opce-
poznatom“ (Dika, 2017: 6). To 6u ce nozjesHAKO MOTJIO OJJHOCUTH U HA OpraH
yIpaBe, YKOJUKO Ce 3aHeMapH MpuMe/[6a Ha pauyyH 0/[yroBJaderba NOCTY KA.

5.2. CneyugpuuHocm ymephuearea yurbeHuya y nopeckom nocmynky

Behu 6poj Haves1a, a HAPOYNUTO NPUHLUI 3aKOHUTOCTH?? U IPUHIIUII jeJiHA-
kocTu* ofpebhyjy HaYMH Ha KOjU MOpecKU opraH Tpeba Ja MOCTyma Ko/
yTBphuBamwa 1 HanJaTe nope3a. Hemauku 3aK0H 0 jaBHUM NPUXOJHMMa CaXKeo
je Te 3axTeBe popMysanujoM ja ,IOpPeCKH opraHy yTBphyjy u Hantahyjy nopese
Ha jefHOOGpA3aH HAuYMH y CKyIa/ly ca BaxkehuM 3akoHnma“.** 3axTeB jeJHAKOT
MOCTyMakha MpeMa MopecKUM 06BE3HUIUMA Y UCTUM UJIU CJIUYHUM IIOPECKUM
cUTyalMjama cyodaBa ce, MehyTum, ca peasiHomhy y Kojoj ce oiBUjajy mopecKu
noctyniu. Haume, [lopecka ynpasa je 1o cBojoj npupoau ,MacoBHa ynpasa“
(uem. Massenverwaltung) (Seer, 2010: 369) jep cnpoBoA Y BeJIMKU 6p0Oj MOCTYAKa3,
KOju ce Hajuemihe MepuoUYHO MOHABJbA]Y.>° ,AKO GU MOPECKU OpraHu OUJIN
npuHyheHHU a CBaKU NOPECKU C1y4aj JeTa/bHO UCIIUTAjy Y NOTJIey TOPECKUX
mocJieINIa OCTBAPEHUX NMpeMa 3aKOHY, MOTJIM 61 /1a ce er3aKTHO 6aBe caMo

(HOp. M3 jaBHUX perucTapa, c1yK6eHHUX eBUAEeHIIH]a, CIIUCA O [PYTOM IIpeIMETY O KOjeM ce
BOJIM IpyTHU noctynak uta.). J. Juhart, Civilno procesno pravo FLR], Univerzitetna zalozba,
Ljubljana 1961, 357 (HaBegeHo npema: M. Dika, fn. 12)

Wmajyhuy BUAy Ta Ba TUIIAa HOTOPHOCTH, 3aKJ/byuyjeMo a 61 , AU beHHULIEe KOje CY T03HATe
OpraHy“ Ha 0OCHOBY KOjHX OpraH oZJIy4yje 0 yIpaBHOj CTBApH MOTJIE ¥ CPIICKOM YT PaBHOM
IpaBy Jja ce 03Have Kao ,ynpaBHAa HOTOPHOCT" (HIp. YMIbEHHUIA O MOBPLUIMHU ofpeheHe
HEeNMOKPEeTHOCTH KOjy je TOPeCKH YIIPAaBHU OpraH ca3Hao U3 KaTacTpa HEMOKPETHOCTH MOXKe
Jla ce cMaTpa yIpaBHO HOTOPHOM YHKeHHI0M, Kojy he [lopecka ynpaBa y3eTH y 063up
IPUJIMKOM yTBphHUBama nope3a Ha UMOBHHY).

31 Yn.116,cT. 3 3VII

32 Yun. 4 3IIIIIIA (xoju cBOje yTeMesbere nMa y 4. 91, ct. 1 Yerasa PC)

33 Yua.21YcraBa PC

34 Yn.85Abgabenordnung.llpeyseto 20.5.2023. https://www.gesetze-im-internet.de/ao_1977/

35 BeJsuka BehuHa opesacy nepuoJU4HH 0pe3y, Koje njiaha BpJio BeJTMKH 6pOj IOPECKUX
o6Be3HuKa y BeheM 6pojy nopeckux epuo/ia, Npyu YeMy je YMIbeHUYHO CTakbe Hajuyelrhe
BPJIO CJIMYHO (OCHM HIP. IOPECKE OCHOBUILE).
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HEKHUM NpeJIMETHUMA, aJId Yy BeNWHU APYTUX NpeAMeTa HE U MaTePHjaIHUM
nopeckuM npasoM“ (Seer, 2010: 369). ,,0rpaHudeHHu pecypcH yrnpaBe 3Hade
Jla Hajsehe Moryhe ocTBapeme 3aKOHUTOCTH Y N0OjeIMHAYHOM CJIy4ajy BUIIE
He KOUHIUAUPA ca HajpehuM MoryhuM ocTBapemeM 3aKOHUTOCTU Y YKYTHOM
M3BpllIey CBUX N0jeIMHAaYHUX caydajeBa” (Seer, 2008: 11).

Y nokTpuHH ce ckpehe maxkmwa Ha TO Ja MaTepHjaJHa MOPECKONpaBHA
HopMa Tpeb6a Ja je popMysrcaHa Tako Ja — He 3axTeBajyhu Hecpa3MepHe
aMUHUCTPATHUBHE TPOLIKOBE MOPECKUX OpTaHa, HU Hecpa3MepHe TPOIIKOBe
HCIyHhaBakba nopecke o6aBese Ko/l 06Be3HHUKA — 06e36€e/1U je/IHAKY IPUMEHY ¥
MOPECKHUM MOCTYIIIMMa KOjU Ce 0JJHOCE Ha UCTE UJIY CJIUYHE TOPeCKe CUTYyalHje.
MaTepujasiHu NOpEeCKU MPOMUC MOpPa U HOPMATHUBHO Jla OyJe 06JMKOBaH
TaKoO /la MOKe YOIIITe Jia 6y/ie U3BpLIeH. Y CYNIPOTHOM, 0CTaje CaMo ,3aKOH
Ha nanupy” (Seer, 2008: 8). [Ipema Pag6pyxoBom (G. Radbruch) Mulll/bemy,
,IIpaBHa o/ipe/16a je BasIM/{HA CAMO aKO Ce Ha iy MOXKe payyHaTH y TPETEKHO]
Behunwm caydajeBa” (Radbruch, 1910: 12). YkoaiMKo nmpaBHa HOpMa HaJlaXke
HEIITO ITO je paKTUYKU HeMOTYhe, Mopa joj ce yCKpaTUTH MpaBHa Ba/baHOCT
360r HegocTaTKa ApyuiTBeHe ebekTuBHOCTH (Tipke, 2004: 3).

WUmajyhu y Buay aa cy y Cpbuju ,fipess YCTaBOM U 3aKOHOM CBH ... je/JHAaKH “3°
Y Jla Ce CBAaKOMe ,jeM4H ... jelHaKa 3alUTUTAa [IpaBa [peJ CyJ0BUMa U APYTUM
JIp>)KaBHUM OpraHUMa, UMaolMa jaBHUX OBJIallhermka ¥ OpraHruMa ay TOHOMHE
NOKpajuHe U jeJMHUIIA JIOKAJIHE caMoynpaBe”,®*” 3aK/byuyjeMo /a 3a IIOpecKe
opraHe — uako y 3IIIIIA HHuje u3puuuTOo GOPMYJIMCAHO — MOpaA A BAXKH
IpaBUJIO Jla Iope3e U ApYyTe jaBHe JakO6uHe Tpeba Aa yTBphyjy U Hansiahyjy
Ha jedHak HA4uH, y ckaay ca 3akoHoM. HaBemhemo, mehyTuMm, 3aXTeB U3 jeHe
0JiJIyKe HeMadKor YCTaBHOT Cy/a, IpeMa KojeM ,,HOpMaTHUBHO] jeJHAKOCTU
Mopa /ia oJiroBapa CTPyKTypHa jeJHaKoCT y npuMeHu".*® EQeKTu ycTaBHOT
NPUHIUIA jeJHAKOCTHU TpeJ 3aKOHOM*? cy HaBe/JeHOM O/IJTYKOM MpEeHeTH Ha
TepeH U3BplIekha Nopecke o6aBe3e TAKO IITO Ce 0J] 3aKOHOABIA 3aXTeBa J1a
06e36e1 He caMo yckJaheHOCT MaTepujaHONIpaBHUX HOPMU M3 OjeIMHAYHUX
MOpeCKHX 3aKOHA Ca MPUHIIUIIOM jeITHAKOCTH HEro U lbUXOBY ,yrpaheHocT" y
HOPMaTHBHO OKPY»KeHe, Koje rapaHTyje jeJHAKOCT ,I0PeCcKor Ucxoa“, 0JHOCHO
HaImJaTe nopesa. YKOJIMKO je yTBphUBamwe nope3a 3aCHOBAaHO Ha YHeHHUI[aMa
KoOje je mopecKH’ 06BE3HUK HABeO Y IOPECKOj MPHUjaBH, jeJHAKOCT Y ONOpe3UBaALY
HaJlaXke BbUXOBY IPOBeEPYy y NMOPECKOM NMOCTYNKyY. Te3a ga je maTepujasHu

36 Yua.21,ct.1¥YcraBa PC
37 Yan.36,ct.1¥YcraBa PC

38 BVerfG, Urteil des Zweiten Senats vom 09. Marz 2004 - 2 BvL 17/02. [IpeyseTo 21. 5.
2023. https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2004/03/
1s20040309_2bvi001702.html

39 Yun. 3, ct.1¥YcraBa CP Hemauke (Grundgesetz)
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NIOPEeCKHU 3aKOH 106ap KOJIMKO U HeT0BO HU3BplIewe Tpeba Aa by/e JonymheHa
penunpoyHoM Te3oM: MaTepujasiHa mopecka HopMa Mopa Jja 6yze opmysiucana
TaKo /1a Ce MOXKe U3BPUIMTH Ha je/lHaK (0Ty/Aa ¥ IpaBU4YaH) HAYMH IpeMa CBUM
o6Be3HuIMMa (Seer, 2010: 370).

[Topecku opraH Tpeba, faKJie, fa 06e36e1 CYNTHUIHY paBHOTEXY u3aMehy Tpu
NPUHIMIIA YCTABHOIIPABHOT KapaKTepa: 3aKOHOIaBHE jeZIHAKOCTH, je JTHAKOCTHU
y IpHMEHHU IpaBa U rapaHTHje OCHOBHHUX NpaBa MopecKkux o6Be3HuKa. Tume
JI0JIa3UMO JI0 MM Tala CTaHAapAa AoKa3uBakba y HopeckoM MocTynkKy. CTaHgap/
JloKasuBatba JlepUHUIIE 3aXTEB Yy MOIJIe1y CTelleHa U3BECHOCTH pasjallliberba
YHeHUYHOT cTaka.** OH ce 0ZIHOCH Ha CTeNeH U3BECHOCTH UJIU BepoBaTHohe
Ca KOjUM Ce YHIbEeHHIe MOPajy YTBPAUTH (HAKOH IITO Ce pa3jacCHU YNHbEHUYHO
CTame, YK/byuyjyhu oneHy Joka3a) fa 6U ce MOTJIe MOJABECTHU IO/ 3aKOHCKHU
OIHUC YMIbEHUYHOT CTaba M3 Kojer, Kao MpaBHa MocJ/ieiuila, HacTaje mopecka
ob6aBe3a.

Y cprnckoM nopeckoM (MpoLecHOM) NpaBy NpeABUDEHO je 1a ce YNHEHUIE
y MOpeCcKoM MOCTYNKY yTBphyjy Ha OCHOBY Jl0Ka3a, Ipu 4eMy ce Kao J0Kas3
MOT'y YHOTPebUTH MopecKa NpHjaBa, MOPEeCKH GUJIAHC, TOCJTOBHE KHUTE U
eBU/IeHI|1]je, pa4yHOBO/ICTBEHU HMCKa3H, IOCJ0BHA JJOKYMEHTallHja U Jipyre
ucnpaBe 1 HHOpMalvje kojuMa pacnosiaxe [lopecka ynpasa, IpUKYTI/bEHE O/
NopecKor 06Be3HUKA UK Tpehux KA, uCKas CBeI0Ka, HaJla3 BelITaKa, yBUhaj
Y CBAaKO JIPYTro CPeJCTBO KOjUM Ce YHIbeHHIe MOTY yTBpAUTH.*! MehyTum, y
3MIIA (kao HU y HeMaukoM Abgabenordnung-y (Seer, 2010: 370)) HeMa ofpen6e
Koja ypebyje cranaapa fokasuBama.

Y. 10 cprnckor 3Y1l-a, 1a noHOBKMMO, Ipe/iBMba 1a je opraH Ay»aH Aa MPaBUJIHO,
WCTUHUTO U NIOTIIYHO YTBPJAU CBE YUH-EHULe U OKOJIHOCTH KOje Cy 0J] 3Ha4aja
3a 3aKOHUTO U NPABUJIHO NOCTyNake y YIIPaBHOj CTBapH, Te Aa oBJaliheHo
cJyxk06€eHO0 JIMLe OAJIydyje [0 CBOM yBepewy KOje YHHEeHHIe Y3UMa Kao
JloKa3aHe, Ha OCHOBY CaBeCHe U OpHK/bHBE OlleHe CBAKOr JloKa3a Noce6Ho
Y CBHUX Jl0Kasa 3aje/HO, Kao U Ha OCHOBY pe3yJ/iTaTa LieJIOKYHOT NOCTYNKa.
L~<rmbeHUle Koje Cy 0/l 3HaYaja 3a OCTyNamwe Y YIpaBHO] cTBapu yYTBphyjy
ce ... Jokazuma“, ayau (M3y3eTHO) ,,0 YIIPaBHOj CTBAPU MOXKe Jia Ce OJJIYYH Ha
OCHOBY YMHEHHUIIA KOje HUCY TOTNYHO YTBpheHe UJIK Koje ce JoKa3uMa CaMo

40 ,KosmyMHa J0Ka3a HEONXO/HHUX /1a OU Ce J0Ka3aJ/I1 HeKa TBP/iHba UJIM 3aXTEB Y IOCTYIKY."
[IpeyseTto 25. 5. 2023. https://barprephero.com/legal-terms/evidence/standard-of-proof/

41 Yn.43 3IIIIA. Any, ,1ponyCcT NPBOCTENEHOT OpraHa ia y NOCTYNKY IpeTX0ZHe KOHTpoJie
M3BPIUU IPOBEPY TAYHOCTH, MOTIYHOCTH U yCKIaeHOCTH ca 3aKOHOM, OJJHOCHO APYTUM
NpPONKCOM NojaTaKa UCKa3aHUX y NOPeCKoj NPHUjaBH ... He MOXe Ce CMaTpaTH pasJjoromM
3a oHaBJ/bame noctynka“. Ynop. [Ipecyzna YnpaBHor cyza, Opesbewe y Huiy, 6p. [1-4, Y.
16469/12, 01 22.8.2013. roguHe.
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nocpeiHo yTBphyjy (UMHbeHHUIe Koje Cy yYUbeHe BEpOBAaTHUM), aKo je TO
3akoHOM oapeheHo".*

Y HeMauykKoj JJOKTPUHHU Cy mnojeauHH ayTopH, mehy kojuma Tunke u JlaHr,
OCIIOPUJIU CTaHAAp/, l0Ka3uBakwa y BUAY ,I0TIIYHE yBepeHoCcTH" (HeM. volle
Uberzeugung) xao ,kpxky gormy" (Tipke, Lang, 2005: 879). [loTnyHa yBepeHOCT
(T3B. ,CTONOCTOTHA JJOKTPUHA") MojApasyMeBa Ja y NOPECKOM MNOCTYNKY
CTaHAaph JoKa3uBamwa Tpeba ga ofroBapa OHOMe KOjU Ce NMpUMemyje y
NOCTYIKY NpeJ CyA0M, Tj. Aa 6U YHbeHHUIle Tpebaso CMaTpaTH JOKa3aHUM
TeK KaJ| Cy yTBpheHe ca BepoBaTHONOM Koja ce rpaHU4YH ca u3BecHouhy.*
MebhyTnM, y nopecKkMM NOCTYNI[MMa y KOjMa Ce CBaKe Io/JHe JOHOCE CTOTHHE
XWJba/la MOPEeCKUX YIIPAaBHUX aKaTa TaKaB CTaHAAp/ Ce He MOXKe MOCTUNU.
Cay>x6€eHo JHIe y TOPEeCKOj aJMUHUCTPALHjH cycpehe ce ca TOJMKO YHeHHUI[A
peJieBaHTHUX 3a onope3rBatbe Jja HUje Moryhe ga 6yzie 100% y6eheHo y BbUXOBY
HUCTHUHUTOCT. AKO OU Ce y TOPEeCKOM NMOCTYNKY MHCUCTHPAJIO HAa TOM CTaHAAPAY
Jl0Ka3lBaka, NOPECKU UHCIIEKTOp 61U MOrao MpeLu3Ho Ja ra IpUMeHH caMo
Ha MameM 0pojy caydajeBa. C pyre cTpaHe, TaKaB CTaHAapA Morao 6u jia ce
TpeTHUpa je JUHO Kao CTaHAAP/HO YIIYTCTBO O TOMe KaKo Tpeba MOCTynaTH, a
He Kao o6aBe3yjyhu nponuc. MehyTum, 3ep (R. Seer) c npaBoM KOHCTaTyje Aa
06e aJTepHATUBE He MOTY Jia ce yCKJaje ca GyHAaMeHTaJHUM NPUHIUIIUMA
3aKOHUTOCTH U jeJHAKOCTH KoJi oniope3uBama (Seer, 2010: 370).

PeasIHOCT MacOBHOCTH NOPECKOr NOCTYIIKa HaJaXke Jia ce ,3aXTeB 3a HajIoT-
nyHuje Moryhe ocTBapetwhe 3aKOHUTOCTH Y IOjeIUHAYHOM CJIy4ajy 3aMeHU
3aXTEeBOM 3a IITO je MOryhe IOTNYHUje OCTBaperhe 3aKOHUTOCTH y CBEYKYITHOM
W3BpILEWY (Tj.y30UPy CBUXIOjefMHAYHUX ciy4ajeBa)” (Seer,2010:370).ITopecku
OpraH Yy Toj peaJJHOCTH MO3Ke /ia CIPOBO/IM CBOja KOHTPOJIHA OBJ1allhewa caMo
MOCpeICTBOM MeXaHU3Ma yIpaB/baba PU3UKOM, KOju he ra ycMepuTH Ka
cJly4yajeBUMa y KojuMa (MOXe /a) IOCyMEba Y TAYHOCT U NOTNYHOCT NojaTaka
KOje je Mpy»H0 NOPeCKU 06BE3HHUK Te /1a 3aTO MOKPEHE MOCTYNaK KOHTpoJe.**
YnpaB/bamwe pU3MKOM je HEONIX0aH HHCTPYMEHT y pyKaMa IOpecKor opraHa jep
My oMoryhyje 1a npolieHH pU3UKe Koje MpeACTaB/bajy 06BE3HUIIU UJIU FpyTIe
06Be3HMKA U Jjla 3aTUM Ha OAroBapajyhu HauuH ycMepH pecypce, 0JHOCHO
oJipeau Ha Koje o6Be3HUKe he ce GoKycHUpaTH, a Koje Hehe KOHTpOJIMCATH

42 Yn.116,ct.1u 5 3VII

43 O mpeTeXHOM CTaBY Y HEMAauKOj JOKTPHUHHU /1a Yy IapHUUYHOM NOCTYIKY CyZihja CMe /ia
ce 3a/l10BOJbU jeJHUM 3a NPAKTUYHHU XKUBOT yNOTPEO6/bUBUM CTENIEHOM CUTYPHOCTH KOjU
OTKJIaka CyMHbe, He UCKJbY4yjyhu ux notnyHo, ynop. M. Dika, ,0 standardima utvrdenosti
¢injenica u parni¢nom postupku®, Zbornik Pravnog fakulteta Sveucilista u Rijeci 1/1991, 7.

44 (Cpe 10K ynpaBJ/bake PU3UKOM Koje cnpoBou [lopecka ynpaBa He NOKa»e Jia IOCTOjU
onpaBJaHa CyMHay BEpOJ0CTOJHOCT YMHeHHUIa KOje J0CTaB/ba MOPeCKH 06BE3HUK, OH he
YKUBATU KOPUCT 0, cyMibe (eHT. benefit of doubt).
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(OECD, 2008: 23). YK0JIMKO NIOpeCKHU 06BE3HUK OCIOPU pellerbe NoOpecKor
opraHa, HY Ta/ia He 6M Tpe6aJio CTATUYKH IPUMEHLUBATH CTAH/Ap/l IOTIyHE
yBEPEHOCTH HETO ,CTaH/ap/l J0Ka31Baba KOjH je 3aCHOBAH Ha peCIeKTUBHUM
cdepama o/ITOBOPHOCTH IOPECKOT OpraHa U mopeckor o6Be3nuka“ (Seer, 2010:
371).

Y cprckoM MmopeckoM IpaBy MPOIKMCAHO je a TepeT Aokasa cHocH [lopecka
ylipaBa - 3a UMIbeHHIle HAa KOjUMa Ce 3aCHUBA IIO0CTOjakle opecKke obaBese,
OZJTHOCHO TOpPeCKH 0GBE3HHUK — 33 YMHEHUIlE OJ] YTHUIAaja HA CMambehe UJIH
ykuJiambe nopesa.*> CyMmwa Koja IporcTeKHe 360T 00BE3HUKOBOT yckpahrBamwba
nHdopmanuja [lopeckoj yrpaBy, 0JHOCHO He/IOCTaB/bakha I0Ka3a MOXe 6UTH
Ha HEeroBy IITETY y NOCTYNKY YyTBphUBama nopecke o6apese. [I[peBe/jeHO Ha
TepeH CTaH/Aap/ia JOKa3uBakbha, MOTJIe 61 ce pa3JIMKOBATH JiBe cuTyanuje (Seer,
2010: 371):

3aynHbeHHUIIEe Koje ONpaBiaBajy MocTojame Nopecke o6aBe3e UJIH je ToBehaBajy:

(a) ako je 10 HejOCTAaTKa YMEHEHUYHOT pasjallibera JOoIJo 360T noBpese
o6aBe3e capajiie NOpecKor 06Be3HHUKA y MOPECKOM IMOCTYIKY, CTaHAap/
JloKasuBama (Koje maja Ha TepeT [lopecke ynpaBe) 6 ce ciycTHO [0 HajBehe
moryhe BepoBaTHoOhe, y ck/1aZly ca moBpeJjoM 06aBes3e;

(6) ako 0 HelOCTaTKa YHEHEHUYHOT pasjallitbeha HUje JOILJI0 360T NoBpejie
o6aBe3e capajime NOPeCcKOr 06Be3HHWKA y OPECKOM IOCTYIKY, CTaHAapA
JlokasuBamwa (koju npumemnyje [lopecka ynpaBa) 61 ocTao Ha BepoBaTHONhU
KOja ce rpaHH4M C U3BecHOUINY.

3a yumweHHIle Koje ocso6ahajy o nuahama nopesa UM CMawbyjy MOPECKY
o6aBe3y:

(a) ako je ;0 HegOCTAaTKa YUHEHUYHOT pasjalliberba JO0NIJI0 360T oBpe/ie
o6aBese capa/il€ NOPECKOT 0OGBE3HHKA ¥ TOPECKOM MOCTYIIKY, BaXKUO OU (3a
NopecKor 06Be3HUKa) peryJapHu CTaHjap/ J0Ka3uBama y BULy BepoBaTHOhe
KOja ce FpaHU4U C U3BeCHOLINY, KaKo ce He 61 GaBOPU30BaAJIO ,KBapeHe J0Ka3a“;

(6) ako A0 HeJoCTaTKA YMEHUYHOT pa3jallilberba Huje J0IJI0 300T I0Bpeje
ob6aBe3e capa/ilbe NOPeCcKOr 06Be3HUKA y NOPEeCKOM IOCTYIKY, CTaHAAp/|
Jl0Ka3rBama (Koje najia Ha TepeT NOPeCKOor 06Be3HMKaA) 61 ce MOpao CIIyCTUTH
70 Hajsehe moryhe BepoBaTHOhe.

Y Tako CJI0’)KeHOM pasrpaHHuueny ,cpepa 0ZroBOPHOCTH MOPECKOT OpraHa U
nopecKor 06Be3HHWKA" MOKe Ce 3aK/bYUHTH /Ia je HayeJsio UcTpare (yTBphuBamwa
UCTHHE) ABOCTPYKO orpaHudeHo. C je/[He CTpaHe, HAYeJI0 HPOMOPLHOHATHOCTH
He IoNyITa IPEKOMEPHOCT Koja 61 yrpo3uJia cao60oAy YoBeKa U rpahaHuHa:

45 Y. 51 3IIIITA
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IIOpPEeCKH OpraH MOXe /1a OrpaHW4YU [IPaBo OPeCcKOr 06Be3HNKaA UJIY /la yTUYe
Ha BberoB IpaBHU MHTEpeC CaMo NOCTyNalbeM KOje je HEONIXO/AHO /1a Ce ’buMe
OCTBapH CBpXa IPONKCA U CAMO aKO Ta CBpXa He MOXe /la Ce 0CTBApU APYKIUjUM
NOCTyIakeM KOjUM 6U ce Make orpaHUYaBaJia IpaBa UJid y Makh0j MEPU Y TULIAJIO0
Ha MpaBHU HHTepec 06Be3HMKA.*® To MpaKTUYHO 3HAYH /la HAYeJI0 UCTpare He
HaJlaXke IOPeCKOM OpraHy Jia CBaKu NojeilMHAaYHU IOPeCKHU NIpeiMeT pellaBa
Ha Ha4yWH cy/JUje Koju npecybyje y napHuL Y, a HallpeJ HaBeJAeHU yCTaBHU
NPUHIUIN 3aKOHUTOCTH U jeJHAKOCTU NOAPHBAjy 06aBE€3HOCT ,,CTONOCTOTHE
JokTpuHe”. C Apyre cTpaHe, 3a6paHoM NOTLewUBama (HeM. UntermafSverbot)
(Seer,2010: 371) miTUTE CE OCHOBHA NPAaBa CBUX OCTAJIMX MOPECKUX 0OBE3HUKA,
jep 61 ycTaBHO HaueJso jeJHAKOCTH U U3 Hera NpouCTeKao NopecKOoNnpaBHU
HPUHIMI XOPU30HTaJIHE TPAaBUYHOCTHY GUJIM HapylleHH yKoInKo 6 [lopecka
ylpaBa MoKasuBaJla Hepa3dyMHY (HecpasMepHY) y3/Ap>KaHOCT y NPUMEHU
IOpecKOr 3aKOHa IpeMa IOjeJUHOM OGBE3HUKY WJIU oapeheHOM Kpyry
o6Be3HMKa. [lopecku opranu Tpeba Aa cipoBO/ie KOHTPOJIY KaKo 61 ClIpeuymnJIin
Jla mopesu 6yAy NpUjaB/beHU Y MakbeM U3HOCY UJIM NOTpeUiHo HamaheHy,
OJIHOCHO Jia ce noBpahaju nopesa u nopecke oJjakuule ofA06paBajy Uiy, nak,
yckpahyjy norpeimno.*® Ha Taj HaurH ce 06e36ehyje 3aKOHUTOCT y 11€JI0KY ITHOj
NPUMEHH, YMMe Ce CTPYKTYpaJiHO, Ha eQUKacaH HAYUH, Cy30Uja PU3HUK OJ
nsberaBama naahama nopesa.

5.3. [Ipomena napaduzme - cnopazymu uzmehy
Ilopecke ynpage u nopeckoz o668e3HuUKa

OcHOBHU (cTaHAApPAHM) NOpeckU ynpaBHU ofHoC usMebhy [lopecke ynpase
Y opecKoT o6Be3HHKa MoJpa3yMeBa Jia je, y OKBUPY 3aKOHOM MPONHUCAHUX
o6aBesa capa/iibe,* mopecku 06BE3HUK Y KaH /1a IOJHOCH TOPECKY IPHjaBy
y K0joj jocTaBJ/ba IOJaTKe 0/l 3HaYaja 3a yTBphUBake opecKe OCHOBUIE, a Y
cJly4ajy caMoolnope3uBakha 1 oJaTak o obpadyyHaToM nopesy. O o6Be3HUKa
ce, 110 IpaBUJIy, HE 3aXTeBa /ja 06jallikbaBa Ha KOjU HAYHMH je CTeKao J0X01aK.
[Topecku opraH Moxe, MehyTUM, Ja y NOCTYNKY yTBphUBamwa U npoBepe
YU HEeHUIA UCTTUTYje 06BEe3HUKaA O MMo/lalliMa Koje je HaBeo y MopecKoj NpujaBy
(1li¢ Popov, 2021: 363-376),°° npukymnsba AofaTHe HHGOPMaALHje, HCIPAB/ba

46 Ynop.u4s.6,cT.13VII

47 XOpI/IBOHTaJIHa NMpPpaBUYHOCT HaJia»xe Aa Jinla ¢ MiCTOM €KOHOMCKOM CHaromMm Tpe6a Aa
InJiaTe UCTHU U3HOC ITOpe3a.

48 Yun. 85 Abgabenordnung; Y. 1, ct. 1 31IITA
49 Yu.10,cT. 1, Tay. 2 3IIITA

50 Hmp.kojyTBphuBamwa noce6Hor nope3a Ha yBehamwe UMOBUHE 32 KOjy PU3HUUKO JIULE HEe
MOXKe J1a J0OKaKe /1 je CTEKJIO HAa 3aKOHUT Ha4MH. 3aKOH 0 yTBphUBamy OpeKJia UMOBUHE
Y noce6HoM nopeay, Ca. eaacHuk PC, 18/20 u 18/21
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00padyHaTH U3HOC [yTOBAHOT Nope3a U Jip. OCHOBHU IOPeCKHU YIPABHH 0THOC
je, makJie, 3aCHOBaH Ha 3aKOHOM yBeJleHMM o6aBe3aMa U BehrHa nmopeckux
00Be3HMKa Hehe MMaTH MOACTULAje 1A Y U3HOILIEHY YMbeHUIla IpeKopayde
HajHU)Ke NMOCTaBJbEHY JIECTBUIY 3aXTeBa 3a 06eJI0/]atbMBakbe, NOCEGHO OHUX
YHHEHULA KOje Cy Be3aHe 3a Hen3BecHOCT U pusuke (OECD, 2008: 40).

OECD je yBeo KOHILIENT ,UCIIyHaBake 06aBe3a y capaAwbu” (eHr. co-operative
compliance),”® koju yka3yje He caMo Ha capa/iiby NOPECKUX 06BE3HNKA U [IOpECKe
aIMMHUCTpalMje, 3aCHOBaHy Ha Me)ycoGHOM pa3yMeBamy, HENPHUCTPACHOCTH,
HOLITOBAaky CPAa3MEPHOCTH, YBa)KaBakby KOMEPIHjaIHOT aclleKTa 0CJA0Bakba
00Be3HHMKA U 00eJI0/lathUBaby peJIeBAaHTHUX YHEbeHUIIA, HETO U /1A je IUJb,
y OKBUPY CTpaTerdje ynpaB/baba PU3UKOM KOjy CIIPOBOJIM MOPECKHU OPTraH,
HCIyHhaBambe 00aBe3a Koje BoAU 61aroppeMeHoM muahamwy TauHOr M3HOCA
nopesa, Koju je yTBpheH Ha OCHOBY BEPO/IOCTOjHUX YMIbEHHUIIA OJ] 3Ha4aja 3a
onopesuBamwe (OECD, 2013: 16).

UcnymwaBake o6aBe3a y capa/iiby OPEeCKOr OpraHa U Nopeckor 06Be3HUKa,
peMa HallleM MULL/bEHY, HAPOYUTO 10/1a3H /10 U3paKajay JOMeHY TpaHCHEPHUX
1eHa. [lomto ce y npakcu nokasyje fa ctaHzapHa (yo6uuyajeHa) KOHTpoJia y
NOCTYMILMMa KOjU Ce TUYY IIeHOBHUX apaHKMaHa Mehy moBe3aHUM JUIUMA
(Hajuewrhe ysaHUL@Ma MYJTHHALlMOHAJIHE TPYyIle KOMIIAHWja) HUje JOBOJbHO
edpuKkacHa - Kako ca CTAaHOBHIITA BUCOKHX TPOUIKOBA (BpeMeHa U pecypca), TaKo
Y y OTJIely OCTBApeHHUX pe3yJiTaTa — IoueJsiy Cy Ce pa3BUjaTHU KOOllepaTUBHU
Mo/le 11 UCIyhaBakha 06aBe3a y Be3u ca TpaHchepHHUM lieHaMma, Mehy Kojuma
ce 1oce6GHO M3/Baja NPeTXOJHHU CIIOpa3yM o LieHaMa. Pey je o cnopasymy
KOju yTBphyje, pe HacTaHKa KOHTPOJIMCAHUX TPaHCAKIHMja, oAroBapajyhu
CKyIl KpUTepujyMa (HIp. METOJ ,BaH Jl0XBaTa pyKe", ynopearBe napamMeTpe
Y npateha ajieKBaTHa yCcKJaahuBamwa M Jip.) Ha OCHOBY KOjUX Ce 32 HaBeJleHe
TpaHcaklUje 3a oapebeHu nepruos npuMemyjy npaBusa o TpaHCGepHUM
[[eHaMa Te Ce ’bUMe JONYHYjy TPaJULlMOHATHU aAMUHUCTPATUBHU U CYACKHU
MeXaHU3MU U MexaHU3MU MehyHapoaHux nopeckux yrosopa (OECD, 2022: 14).

C 0631UpOM Ha TO J]a Ce Y CPIICKOM MpaBy U y BeNHHU eBPONCKUX HAIlMOHATHUX
npaBa paTuPUKOBaHU MehyHapOAHU YTOBOP Y XHjepapXHju OMIITUX TPABHUX
aKaTa HaJla3u U3HaJ 3aKoHa, 06aBe3a U3 4. 25, cT. 3 MmehyHapoaHor mopeckor
yroBopa (pabenor Ha ocHoBy Mozies1 kouBeH1je OECD o J0XOTKY 1 UMOBUHHU)
64, U y 0ACYCTBY HOpMe JoMaher mpaBa Koja 6 ZonyliTajla 3aK/byYrBatbe
crnopa3yma u3Mehy nopecke ynpaBe M nopeckor o6Be3HHMKa, MOrJa Ja
Ipe/CTaB/ba IPABHU OCHOB aKO je pey 0 cripeyaBatby Meh)yHapoJHOT IBOCTPYKOT

51 HbeMy je npeTxoAMO0 KOHLENT T3B. ,yHanpebheHor ogHoca“ (eHr. enhanced relationship),
aJiv ce CMaTpaJio Jja IberoB Ha3MB MOXe, EBEHTYaJIHO, /1a acoliupa Ha oipeheHy HejeiHAKOCT
y TPeTMaHy NopecKUX 06Be3HHMKa (HIIP. ja NOPECKHU OpraH noce6HO ,yHanpeau ofHOC" ca
BeJIMKUM KOMIIaHHMjaMa Koje cy nopecku o6Be3Hunu) (OECD, 2013: 16)
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ornopesuBama. Y JUTepaTypu ce HaBOJ U Jia ce KOJ NPEeTXO0JHOT crlopasyma o
[leHaMa, Kao HU Ko/, IPeTXO/JHOT OPECKOT MUILI/bEHA, HE Pa/iU 0 HANYIITaky
NPUHLMIIA 3aKOHUTOCTHU IIope3a HEro 0 OCTYIKY KOjUM ce yHalpebhyje npaBHa
CUTYPHOCT U CMamwyjy aIMUHUCTPATUBHU TpouKoBU [lopecke ynpaBe u
TPOIIKOBH UCNyHaBamwa o6aBese (Popovi¢, 2020: 56; [lonmosuh, Unuh-Ilomnos,
2020: 7-37). busnaTepaJlHUM NPeTXOJHUM CIIOPA3yMOM O lieHaMa O6U ce YHaIpeJ,
yrOBOPUJIO KOja 0/ METO/IA ,BaH JloXBaTa pyKe“*? he 6UTHU NpUMerbeHa 3a moTpebe
nopeckor 61J/aHca y KOHKPeTHOj TpaHCaKIUju uaMelhy noBesaHux JIUIa, ca
UJbeM Jla TpaHChePHY LieHy IITO BepHUje IpeBe/ie Ha LieHY ,BaH oxXBaTa pyke"“.
Passi03u npaBHe CUT'YPHOCTHU, TPAHCIIAPEHTHOCTU U EKOHOMUYHOCTH UMajy Uy
OBOM CJIy4ajy peBary Ha/Ji 3aXTeBOM /ja Ce IpUMebyje CTaHAap/, loKa3uBamba
y BUJLY BepoBaTHoNe Koja ce 'paHUYM C U3BeCHOUIhY.

6. 3aKk/by4yak

[lopecka ymnpaBa je Ay»Ha JAa yTBphyje cBe YHHbeHHIle Koje cy GUTHe 3a
JIOHOLIEHe 3aKOHUTE U NpaBUJIHE OJJ1yKe, nocBehyjyhu jenHaKy makmby
YHbeHHUIaMa Koje Uy Yy IPUJIOT U Ha LITETY IOPeCKOM 00Be3HUKY. YubeHH1le
MOPajy Jla LITO 06jeKTUBHHU]je U TIOTNYHU]e 0/ipa3e NOPeCcKy CUTYalHjy HOPeCKOT
o6Be3HuKa. ,IlyT" 10 AOHOLIEHA MOPECKOT pellleha, 3aCHOBAHOT HA IPAaBUJIHO]
NpUMEHU MaTepHjaJIHOT OPECKOT 3aK0HA, HUje YBEK 6p3 U je/JHOCTABAH, aJu je
OGUTHO J]a ce NOCPeICTBOM YTBPhHeHUX YhbeHUI1a Ziohe /10 MaTepHrjaaHe UCTUHE,
koja he y kpajweM Hcxoay JOBECTH A0 HallJaTe nope3a. [Ipu ToMe, He cMe ce
po6oBaTH ,KPXKOj IOrMU " CTaHAAp/a I0Ka3uBamba y BUY NOTIyHE YBEPEHOCTH,
Beh je HEOMXO/IHO 3aXTEB 3a HAjIOTNYHUje Moryhe ocTBapewe 3aKOHUTOCTH
y MojeJUHAYHOM CJIY4ajy 3aMeHUTH 3aXTEBOM 3a LITO je Moryhe noTnyHuje
OCTBapeme 3aKOHUTOCTU y CBEYKYITHOM U3Bpllewy. CeM Tora, yKOJHUKO je
MOPECKO pellehe 3aCHOBAHO HAa TAYHOM U ITOTIYHO yTBpheHOM YHbeHUYHOM
CTamby, Koje NoipasyMeBa NOUITOBawke 3aKOHUTOCTH U NOCTyName Yy 106poj
Bepu 06e CTpaHKe Y IOPeCKOM NOCTYIIKY, OPaB/AaHo je oOueKUBaTH Jia he 6poj
»)KaJIGU MPOTHUB MOPECKUX PelleHha, OJJHOCHO TY»0H YIpaBHOM CyAly GUTHU
3HA4YajHO MamH, ITO paJi MOPECKUX OpraHa YWHHU AeJI0TBOPHUjUM, a IOPECKU
nocTynak epUKaCHUjUM.

52 MeTozaynope/1Be lleHe Ha TPXKUILTY, METO/A IleHe Kol Tama yBehaHe 3a yo6uuajeny
OpyTO MapiKy, MeTo/ia penpo/ajHe lieHe, MeETOA TPAHCAKIIMOHE HETO MapiKe, METO/A
noJieJie TpaHCaKLMOHE JOOUTH.
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FROM FACTS TO TRUTH IN TAX PROCEDURE

Summary

Tax assessment, which implies the establishment of individual tax liability of the
specific taxpayer, precedes tax collection. It presupposes the prior collection of all
facts that can contribute to correct and accurate determination of the taxable base
and, subsequently, the amount of the tax debt. In the modern information age, the
possibility of finding out various facts has significantly increased, but they always
require verification. The facts must reflect the tax situation of the taxpayer as
objectively and completely as possible. However, the demand for equal treatment
of taxpayers in the same or similar tax situations is faced with the reality in which
the Tax Administration carries out a large number of tax procedures every year
so that the standard of proofin the form of full conviction cannot be achieved. The
authors’initial hypothesis is that the tax authorities should base their tax decisions
on all tax-relevant facts which enable them to come to the substantive truth in the
tax procedure. Objective, credible and comprehensive facts which are determined
by the Tax Administration and collected from taxpayers or third parties prevent
discretionary resolution of tax administrative matters and, concurrently, ensure the
effectiveness and economy of tax procedure. The “path” to establish a tax solution
based on the correct application of the material tax law is not always quick and
simple, but it is important to arrive at substantive truth through established facts.
Achieving the substantive truth must be accompanied by consistent observance of
the principles of legality and equality in taxation.

Key words: fact, principle of substantive truth, establishing facts, tax assessment,
tax procedure.
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EVOLVEMENT OF CONSUMER RIGHTS PROTECTION IN POLISH
JUDICIAL PROCEEDINGS: NEW SEPARATE PROCEEDINGS

Abstract: In recognition of the concept of consumer rights to trial, indi-
vidual and collective consumer rights should be extended across Europe as
well as nationally. The need to affirm the procedural position of the so-called
vulnerable parties in civil law proceedings is a complex and multifaceted
matter. The Polish legislator having devised new separate proceedings in
consumer cases is a manifestation of the equalising justice principle having
been realised. Regardless, one may well doubt whether the current proce-
dural form comprises a sufficient volume of significant deviations from
ordinary proceedings to justify such nature to be conferred upon it. Related
deliberations form part of a broader discussion regarding the structure,
form, and suitability of Polish procedural law.

Keywords: consumer, protection of consumer rights, consumer access to
Justice, civil law, civil proceedings, special proceedings.

1. Consumer-oriented law - the Polish and EU perspective

Consumer law serves the purpose of establishing fair and decent relations betwe-
en consumers and businesses relations. The Polish definition of the consumer
has evolved; contemporarily, the term is defined as a private individual (natural
person) entering into a transaction with a business entity, said transaction not
directly associated with his/her economic or professional activity (Rejdak, 2006:
134). Dating back to the 1960s, individual and collective protection of consumer
rights plays a hugely important role across Europe and in Poland today. We are
witness to a permanent, considerably expansive and continually developing,
component of European law (Letowska, 2004: 8).

" zembrzuski@wpia.uw.edu.pl; www.zembrzuski.eu
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The value of cases involving consumers ties in with their commonwealth aspect;
as part of the domestic legal order, European Union law should be accounted for
in Poland in civil law proceedings as consumer-oriented proceedings constitu-
te EU law, or are sourced therein. Legal provisions prevalent in individual EU
member states ought to be interpreted and recognised within the framework
of concepts developed on the European level, in recognition of the so-called
consumer access to justice and right to fair trial, principles of EU law equiva-
lence and effectiveness, and the rule of procedural autonomy of member states
(Pecyna, 2022: 1028). Consequently, from the vantage point of a Polish lawyer,
a consumer’s right to a fair trial merits analysis both in the European and do-
mestic perspective (Dybka, 2018: 11). Consumer protection has always been
interdisciplinary, under private and public law alike. Yet, dynamic consumer law
development over the years has not been balanced. While the level of protection
guaranteed across different states has always been diverse (Wrobel, 2005: 42),
civil substantive law remains its unquestioned pivot.

Civil law discourse in Poland has been usually interpreted against the backdrop
of substantive law instruments of consumer protection, while remaining in
the background, as it were (Gajda-Roszczynialska, 2012: 165). Procedural law
has been contesting the need for and the purposefulness of generating supple-
mentary legal measures for years (Zembrzuski, 2021: 9). As a result, in terms
of consumer rights protection, the Polish Civil Procedure Code (CPC)' offers
few solutions in terms of resolving such matters differently to other civil law
cases. It seems that the need to fortify the consumer’s procedural position and
protecting him/her against the “imperfections of the free market” has not been
observed or realised often enough (Samson, 2013: 164).

2. Separate proceedings as a manifestation
of improved consumer protection

Gradual European integration notwithstanding, efforts to define and delineate
the division of competencies between community and domestic procedural law
have triggered the occasional controversy or doubt. It is commendable that the
Polish legislator has recently rekindled the related discussion by taking legi-
slative action with intent to make it easier for consumers to pursue claims in
court. It has been brought to the lawmakers’ attention that, in practice, many
individuals harmed by business entities’ actions renounce or refrain from see-
king redress in judicial proceedings, for a variety of reasons. This in turn has
allowed a manifest argument to be put forward, namely that access to justice

1 Code of Civil Procedure Law of 17 November 1964 (uniform text: Journal of Laws 2021,
item 1805, as amended).
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and right to a fair trial remain material components of a system comprising
broadly defined consumer protection measures.

Protecting the so-called vulnerable party in civil law proceedings is a multifa-
ceted issue (Zembrzuski, 2016: 843). In procedural law, this notion most frequ-
ently ties in with individuals appearing before a court of law self-sufficiently
(pro se), renouncing services offered by professional legal assistance providers
(Zembrzuski, 2011: 777). Most frequently, such persons are unfamiliar with the
letter of law, procedural law in particular, in which case we are dealing with
the so-called barrier of procedural norm unfamiliarity (Osowy, 2003: 113).
The consumer is a vulnerable party as well. In view of the above, the notion of
developing procedural solutions to resolve consumer disputes and fortify the
consumer’s procedural position is both essential and noteworthy. Supporting
the vulnerable party in civil law proceedings should be based on respect for
principles of equality of parties, disposition, contradictoriness, and other inhe-
rent values of contemporary civil law proceedings.

While the Polish legislator has taken action to “respond to consumer community
expectations with regard to expanding the scope of their rights’?, the way the
assumption has been handled gives rise to certain doubt. The Law of March
9t 2023 to amend the Code of Civil Procedure Law and selected other laws?
introduces new* separate proceedings rather than isolated procedural solutions.

The fact-finding judicial proceedings model ought to be undeviating: examining
current cases according to general rules ought to be the rule; separate procee-
dings should be an exception. Claiming that the number of separate proceedings
in Poland is exceedingly high is a cliché.® The tendency of multiplying separate
proceedings (Erecinski, 2009: 3; Grzegorczyk, 2011: 72) is disquieting: ma-
king the course of fact-finding proceedings more complex and distorting the
ordinary to separate proceedings ratio®, it also gives rise to a risk of system

2 See: Justification of the draft Government bill of 9% March 2023 to amend the Code of
Civil Procedure Law and selected other laws (item 62, p. 41), hereinafter referred to as
“Justification” (Rzadowy projekt ustawy o zmianie ustawy - Kodeks postepowania cywilnego
oraz niektérych innych ustaw, Druk nr. 2650, Sejm, 27 .9. 2022; https://www.sejm.gov.pl/
Sejm9.nsf/druk.xsp?nr=2650

3 See: https://www.sejm.gov.pl/Sejm9.nsf/PrzebiegProc.xsp?id=7E8A1FF49174B3D2C1
2588CCO05A5F02

4 Inrecent years, separate proceedings in commercial law cases have been brought back
in Poland, and separate proceedings in intellectual property cases have been introduced.

5 Depending on the calculation formula, over a dozen separate proceedings are identifiable
in Poland.

6 Over 3 million cases are examined in Poland in separate writ proceedings alone, allowing
civil law cases to be tried as orders for payment, i.e. with the contradictory form bypassed.
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inconsistencies developing and growing (Erecinski, 2010: 11; Zembrzuski, 2022:
247). The legislator has observed that risk to a certain extent only, disclaiming
that provisions concerning other separate proceedings shall be applicable only
insofar as they do not contradict provisions of the newly drafted Code section.
The prevalence of legal provisions regulating proceedings involving consumers
has thus been highlighted.

3. Procedural solutions in cases involving consumers

The intent behind recognising cases involving consumers as particularly signi-
ficant to society is to introduce special-purposes procedural solutions designed
to secure due and proper protection to aforesaid consumers. Notwithstanding
the above, newly introduced proceedings involving consumers shall only encom-
pass three expansive regulations (Articles 458'*-458'¢ of the Civil Procedure
Code). One may well doubt whether the current form of separate proceedings
(asintroduced) comprises a sufficient volume of significant deviations from or-
dinary proceedings which may justify their designation as separate proceedings.
Said provisions could have just as well been made part of general procedural
regulations.

The essence of any consumer dispute involves the other party thereto, equipped
with a greater capacity (financial capacity included) to safeguard its own rights.
Newly introduced proceedings defines cases objectively rather than subjectively.
Pursuant to Article 458'*§1 of the Civil Procedure Code, respective provisions
shall apply in cases of consumer claims against business entities and in cases of
business entity claims against consumers, provided that the given consumer is
party to legal proceedings. Cessation of business activities (Zembrzuski, 2009:
22) shall not affect the applicability of the aforesaid regulations (Article 458*§3
ofthe Civil Procedure Code). The moment of entering into the disputed contract
shall determine the consumer’s status and the consumer nature of said contract.

Newly introduced procedural mechanisms include solutions improving the status
quo as well as new procedural structures. The former include regulations con-
cerning local jurisdiction, the attribute of jurisdictional competence extending
to the need for disputes to be resolved by courts of law competent in terms of
substantive, locality-related and functional mechanisms duly stipulated in pro-
cedural law (Zembrzuski, 2020: 1035). In principle, the process of assigning a
case to a specific court of law rests on correct procedural qualification in terms
of abstract statutory rules, and in recognition of the actor sequitur forum rei
principle. Granting specific autonomy to parties within the aforesaid scope is
occasionally used to the disadvantage of vulnerable or third parties.
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Referringlegal action to a particular court of law convenient to a specific party,
with intent to have the said action heard by the same court, may become a vital
litigation strategy component (Zembrzuski, 2021: 5). In terms of consumer
judicial access, jurisdiction remains essential, frequently a determinant of the
consumer’s capacity to exercise his/her rights. To date, the Polish legislator
has been safeguarding the consumer against entering into unfavourable juris-
diction agreements (Weitz, 2016: 796) and against court competence-related
modifications.” Legislative amendments® and the pro-consumer interpretation of
legal provisions have vastly expanded legal protection available to said entities
(Wotodkiewicz, Zembrzuski, 2021: 607). Furthermore, pursuant to the amended
Law of March 9t 2023, consumer rights have been expanded to include the option
of taking action also before a court of law competent for the consumer’s place
of residence.’ Newly introduced to the Civil Procedure Code, the solution has
been designed to facilitate the process of exercising the consumers’ right to fair
trial, while reducing the cost of proceedings potentially arising from cases being
examined by courts located far away from the consumer’s place of residence!®. It
may well be assumed that the aforesaid solution will become permanent, a part
of the rich evolvement of court locality-related Polish legislation (Markiewicz,
2009: 248). Regardless of the above, courts of law should be expected to become
aware of related duties, including ex officio case examination and contestation
of judicial competence (Zembrzuski, 2018: 223).

The obligation requiring businesses to produce all pleadings, i.e. allegations
and evidence (Article 458 §1 of the Civil Procedure Code),' in action brought
against consumers is new in nature. Should the business be the acting defendant,
the aforesaid obligation shall be exercised in response to the suit.!? Any alle-
gations and/or evidence produced at a later stage shall be disregarded, unless

7 Pursuantto Article 27 of the Civil Procedure Code, the plaintiff shall bring action before the
court of firstinstance in the district of the defendant’s place of residence or place of business.

8 Pursuant to Article 31 §2 of the Civil Procedure Code, regulations regarding alternate
jurisdiction shall not be applicable in cases against consumers.

9 Not applicable in cases of court jurisdiction exclusivity (Article 38 et seq. of the Civil
Procedure Code).

10 Thejustification references solutions contained in Regulation (EU) No. 1215/2012 of the
European Parliament and of the Council of December 12% 2012 on jurisdiction and recognition
and enforcement of judgements in civil and commercial matters (Article 18 clause 1).

11 Any business person notrepresented by a professional proxy (barrister or legal advisor)

shall be duly informed of the obligation imposed upon him/her, and of the consequences of
non-compliance.

12 Within a term set out by the chairperson, no shorter than one week, with an option of
another term being set out, circumstances of the case pending (Article 458 §3 of the Civil
Procedure Code).
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the business makes it plausible that the same could not have been produced,
or that the need to do so arose at a later stage. Should the said entity succeed
in delivering under the obligation as described, any further allegations and/or
corroborating evidence shall be produced no later than within a term of two
weeks as of the day of reference becoming feasible or required. The preclusion
has been introduced with a view to secure more effective collection of proce-
dural evidence. In aforesaid terms, the first stage of proceedings shall not be
considered “wasted” (Zembrzuski, 2021: 64).

While the aforesaid solution improves procedural expedience, making it easier
for consumers to take partin judicial proceedings, it makes the Polish system of
procedural substance concentration in civil law proceedings (Gajda-Roszczyni-
alska, 2020: 68; Zembrzuski, 2021: 47), intricate as it is and now based on the
preclusion model, even more complex (Fierich, 1928: 1; Wengerek, 1958: 42;
Weitz, 2009: 75; Weitz, 2011: 16). Restrictions resembling mechanisms applied
in commercial proceedings have been introduced (Szczurowski, 2021: 71; Kulski,
2019: 1166); notwithstanding the above, restrictive solutions shall only apply
to one of the parties to proceedings (the business entity), with regard to whom
the moment of preclusion shall tie in with that of submitting the first pleading.
Conversely, general rules and mechanisms shall apply to the consumer; in con-
sequence, depending on the course of proceedings, the moment of preclusion in
the consumer’s case can tie in with the moment of drafting or approving the trial
schedule, submitting a pre-trial document, or closing the trial. The new proce-
dural mechanism will to a certain extent seemingly balance out the consumer’s
unequal playing field, while not resulting in unjustified improvements to his/
her position.

Last but not least, noteworthy solutions include measures tying in with cost of
proceedings, designed to encourage business entities to participate in concilia-
tory consumer dispute resolution attempts prior to any action being brought
before a court oflaw. The legislator is critical of any circumstances of a business
entity abandoning attempts at conciliatory dispute resolution prior to filing a
suit, evading participation in such conciliatory efforts, and/or participating
therein in bad faith. All of the above may contribute to pointless legal action, or
have detrimental effect on the subject of the dispute being identified before a
court of law. In such cases, notwithstanding the outcome of the case,'® the court
may order the business entity to cover the cost of legal proceedings in full or in
part. In justified cases, the court shall be authorised to go as far as to increase
the cost of legal proceedings, albeit doubling the cost shall be considered the cap

13 Asageneral rule, the unsuccessful party shall be obliged to reimburse the other party
on demand for any costs required to seek due rights and targeted defence (Article 98 §1 of
the Civil Procedure Code).
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limit (Jakubecki, 2019: 187; Zembrzuski, Naduzycie 2022: 170). The aforesaid
solution has been designed to “promote good practices in business-consumer (B2C)
relationships, and eliminate circumstances of untrustworthy businesses forcing
consumers to bring legal action before a court of law in seeking to exercise their
due rights™*. According to the proponents, the solution should curb negative
and dishonest consumer-affecting market behaviours. Yet, the claim that the
afore-described mechanism shall safeguard effective consumer rights protection
seems somewhat doubtful. The structure seems to be an attempt at expanding
procedural law to include an institution resembling culpa in contrahendo, a sub-
stantive law implement®. The regulation itself as well as its legal nature remain
obscure; only once applied in practice can they actually be verified in terms of
usefulness and purpose.

4. Closing Remarks

While consumer rights protection remains the domain of civil law, civil pro-
cedure should, in all actuality, comprise the recognised fundamental set of
instruments in substantive law protection. In Poland, the assumption of seeking
protection of contractual rights and other interests in cases involving consumers
pursuant to rules identical to those applying to claim seeking by other entities
has been renounced (Rejdak, 2010: 462). Procedural law has been expanded to
include auxiliary pro-consumer solutions, the role and significance of the so-
called consumer right to trial duly accentuated.

Developing new separate proceedings as an optimum solution triggers doubt.
Separate proceedings may become a source of further complications of intra-
systemic interconnections typical for civil law proceedings (Cie$lak, 2013: 132).
While the scope of new separate proceedings is not overtly expansive, it may
well be assumed that appeals for the introduction of successive pro-consumer
solutions to procedural law or elimination of applicable regulations will be voiced
over the upcoming months or years. The question regarding the purposefulness
of parallel separate provisions concerning cases involving consumers and labour
law cases remains open, for example (May, 2022: 279). That question will form
part of a broader discussion concerning the structure, form, and suitability of
procedural law in Poland (Zedler, 2006: 309; Weitz, 2020: 28).

Court trial should be effective, ensuring the capacity for a correct ruling to be
passed in possibly swift proceedings (Erecinski, Weitz, 2005: 17). It should also
be fair (Pietrzkowski, 2005: 53), ensuring that the rights of all parties involved

14 See: Justification, p. 42.

15 Pursuantto Article 72 §2 of the Code of Civil Procedure Law of April 23rd 1964 (uniform
text: Journal of Laws 2022, item 1360, as amended.).
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are duly safeguarded' (Zembrzuski, 2017: 573). The procedural position of par-
ties to proceedings is occasionally considerably diverse for a variety of reasons
(Borucka-Arctowa, 1978: 53). Significant factors may include i.a. professional or
personal qualifications (including intelligence, life experience, and/or financial
standing). Actual economic disproportions most often exist between the con-
sumer and the opposing business entity. The Polish legislator having taken new
actionin 2003 to devise new separate proceedings is a manifestation of the equa-
lising justice principle having been realised. Introducing statutory disproportion
between parties to judicial proceedings was an intentional exercise. Legislative
actions are to serve the purpose of “fortifying the consumer’s position™’. Time will
show just how efficient and effective they are. Legal practice will show whether
they shall contribute to boosting a sense of justice in the society, and restore
true equilibrium to parties engaging in civil law transactions.
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Dr. Tadeusz Zembrzuski,

PedosHu npogpecop,

@akyamem npasa u admMuHucmpayuje, YHusepsumem y Bapwasu
Peny6auka [losscka

PA3BOJ IIPABHE 3ALIITHTE IIOTPOLIAYA Y 10/bCKHM
CY/ICKHM IIOCTYIIIJHMA: HOBH O/IBOJEHH ITIOCTYIILIH

Pe3ume

Cepxa 3aKOHa 0 nompowa4uma je da cmpykmyupa nowmeHe U npucmojHe
odHoce uzmehy nompowaya u npuspedHux cybjekama. [lompowayku cnoposu
cy 00 3Hauaja 3a yumasy 3ajedHuyy. C 063upom da je npaso Esponcke yHuje deo
domahez npasHoz nopemka, oHO ce Mopa y3emu y 063up hpuaukom hpecyhusarba
y epabanckonpasHum npedmemuma y llosckoj. Bydyhu da npousuaasu (uamehy
ocmaso2) u3 obagese mpaHcnosuyuje npasa EY, duHamuuaH pa3soj npasa
nompowaya y I1o/6cKk0j np8EHCMBEHO je N08e3aH ca MamepujasHuM epahanckum
npasom, dok je duckypc y nozsedy epahaHckonpagHux nocmynaka y8ek ocmao
Y CeHyu aHa/ause UHCmpymeHama mamepujaaHoz 2pabaHckoz npasa Koju ce
npumersyjy y 3auumumu nompouwaya. Y nozaedy 3aumume npaga nompoulaya,
No/6CKU 3aKOHUK 0 2pahaHcKkoM nocmynky He Hy0u MHO20 peulersd 3a pe2yaucarbe
nompowaykux cnoposa koja 6u ce no 6u/i0 vemy pa3/auKkosa./id 00 Opyaux
epabaHckonpasHuXx cnoposa.

be3 063upa Ha Hanpedak esponckux uHmezpayuja, npoyec deguHucarba u
pasepaHuversa HadaexcHocmu pacnodesseHux udmehy sakoHodascmea EY u domahez
3akoHodascmea y noz/edy npoyecHoz npasa u3asued nogpemMeHe KOHmMposep3se
uau cymre. Tpeba noxeasumu vurbeHuyy da je Ilocka HedagHo npedysesaa
3aK0HOJaBsHe Mepe Koje nompowa4uma o/1akuaeajy da ocmeape ceoja npasa y
cydckum nocmynyuma. Oge mepe obyxeamajy ygoherse y3acmonHux 0080jeHUX
nocmynaka; (y Ilosckoj cy nocaedrux 2oduHa epaheHu odeojeHu nocmynyu y
npuspedHuMm npedmemuma, 00K cy ygedeHu Ho8U nocmynyu y npedmemuma Koju
ce o0Hoce Ha UHMe/IeKmya/aHy c8ojuHy). /Jok mpeHd YMHOMCa8ara 0080jeHUX
nocmynaka 3a6purbasa (jep 0onpuHoOCu ycaA04CHABAHY 0eKAapamopHo2 nocmynka
U Hocu npemry 00 HACMAjarbd U HA20MU/IABAHA CUCMEMCKUX HedoC1edHoCmU),
nojam paseoja ceeoGyxeamuux npoyedypasHux peuwera HamereHUX peuasarby
NOMpOWA4KUX CNOPOBA U ja4arby npoyecHe no3uyuje nompowayd (kao m3s. caabuje
cmpase y nocmynky) YuHu ce 8pedHUM NAaiCke.

JonyreHe odpedbe 3akoHuka 0 napHU4HOM nocmynky (4aaHosu 45814 - 45816)
peayauuly nocmynke Koju ce 00Hoce Ha nompowaye. Hosu npoyecHu MexaHusmu
YKBYUyjy pewersa koja yHanpehyjy nocmojehe mexaHuzme u doHoce Ho8a NpoyecHa
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pewersa. [IpgonomeHyma 2pyna obyxeama pewersa Koje ce odHoce Ha cyd MecHe
HaodexcHocmu. Y npuHyuny, nompoway cmuve cnoco6Hocm da hodHece myxcoy u
nped cydoM Koju je Had/1ex#caH 3a He2080 UU FeHOo Mecmo npebusaauwma. Hosa
npoyedypa/iHa peuiera obyxsamajy o6ase3y hpuspedHux cybjekama da Hagedy
cee maepdrbe U doKase y mysxcbu npomus nompowaqa nod npemrsom 00bayusarsa.
Hako os0 pewerse onakwasa yyewhe nompowaua y cyockum nocmynyumd, OHO
dodamHo KOMNAUKYje UOHAKO 3aMpUleHU cucmeM NPUKyn/bara npoyecHux 0okasay
epahaHcku nocmynyuma 3acHo8aHoM Ha npekaysuju. C dpyze cmpaHe, peulersa Koja
ce o0Hoce Ha mpowKoge CydCKUX CNOPO8d Cy 3d N0X8aJy jep oxpabpyjy npuspedue
cy6jekme da npucmyne do6p080/LHOM peulasary NOMpowavkux cnopoea npe
nokpemarba mydicée nped cydom. Usmehy npuspedHoz cybjekma u nompowaa
06UYHO NOCMOjU pea/iHa eKoHoMcKa duchponopyuja. Mepe Koje je doHeo nosbcku
3akoHodasay ycmepeHe Cy Ka 0cmeapusary npuHyuna jedHakocmu, a epeme he
nokazamu wuxogy ejpukacHocm y cyoCcKuM nocmynyumd.

KmyuHe peyu: nompoway, 3awumuma npaga hompouwiada, 2pahaHcko npaeso,
NApHU4YHU NOCMYyNax.
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CYWMUHCKU Je U3MeHU.1a U yHanpeduaa 2406a1HU UHAHCUJCKU cucmeM
U eKOHOMCKY pasmery. luzumaausayuja puHaHcujckoe cekmopa cmeopuaa
je Hoee ¢uHaHcujcke onyuje, nosehasa je keasiumem @GUHAHCUJCKUX
ycayaa, omoeyhuaa 6pixcu u jepmuHuju mpaHcgep Hosya. IIlpameha
nojasa duzumasiHe mpaHcgopmayuje GuHaHcuja jecy uzazoeu 8e3aHu 3a
pez2yAucaHocm u cugypHocm kopuuthera Hogux du2uma/iHuXx npou3eoda, Kao
u mozyhe 3s10ynompebe duzuma/iHux mpaHcgepa Hosya. Jedat 00 uzasosa
HoBuUX (PUHAHCUjCKUX MeXHO/102Uja jecme nojasa deyeHmpaau308aHuUX
@duHaHcuja koje dupekmHo KOHKypuuwly mpaduyuoHaaHUM GUHAHCUJCKUM
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nosHamux wupoj jasHocmu. LlenmpasaHe 6aHke U pe2y1amopHu 0p2aHu
mpe6a.io 6u 036usbHUje da caziedajy dueumasiHe UHO8ayuje y CA0HCeHUM
U OUHAMUYHUM OeyeHMpanu308aHuM GUHAHCUJCKUM CEKMOPUMA Y YU/bY
o4yeara PUHAHCUjcKe cmabuIHOCMU U chpe4asarsa nparea Hosya. /leo
pada nocsehyjemo dedpuHucarby u Kopuwhery gupmyesHux eajayma. Ca
acnekma yeHmpa/Hux 6aHaka, supmyeJiHe 8a/iyme HUCy HO8ay y NpagoM
cmucay pevu. Kao passosu 3a o8y mepdry Hagode ce: da aupmyesiHe
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y nomnyHocmu cee pyHkyuje Hosya, da HUcy onuimenpuxsaheHo cpedcmeo
pasmeHe u naaharea u dpyeo. H noped moea, He MoxceMo 3aHemMapumu
Moz2yhHOoCcm eKcnaH3uje supmyeHux easyma y 6ydyhHocmu, Kao Hu
YurbeHUuyy 0a ce 3HAYajaH U3HOC MpaduyuoHaIHOZ HOBYA UHBecmMUpd y
ose gasyme.

KyuHe pevu: dueumanausayuja, puHaHcujcke mpaHcakyuje, u3asosu,
mexHo/I0WKe UHOo8ayuje, gupmyeJiHe 8dJayme.

1.YBog

CBeony CMO TeXHOJIOWIKUX MHOBALiMja KOje Cy CYIUITUHCKU U3MEHUJIe U
yHanpeauae GUHaHCHje U €KOHOMCKY pasMeHy. Y 0BOM pajly yKa3yjeMo Ha
3Hayaj U U3a30Be JUrUTau3alnuje puHaHCHUja. JJururasHe MHOBaLUje Y
dUHaHCHjCKOM CeKTOpy Cy 6pojHe, MHOTe 0[] lbUX CY HeJl0BOJ/bHO T03HaTe
OILITO] ¥ e 1y CTPY4YHe jaBHOCTH, LUTO HAC je HaBeJIO [a, y OCHOBHUM LipTaMa,
JebuHUIIeMO 3Ha4Yaj HAjBAXKHUjUX PUHAHCUjCKUX MHOBalMja. 3ajaTaK Koju
CMO NOCTABUJIU HUje JIaK, C 063UPOM Ha TO Jla y CTPYYHOj IMTepaTypH He
nocToje onmTenpuxBaheHe AepUHULMje U CTABOBH O Y1031 HOBUX AUTUTAJTHUX
$dUHaAHCUjCKUX NpPOU3BOJA U ycCJayra. ApXUTeKTypa, QyHKIMOHUCAKkE U
pery/jaTHvBa TPaJAUILMOHAIHUX GUHAHCHjCKUX CUCTEMa CyO4eHH Cy ca U3a30BOM
pa3Boja HOBUX JlelleHTpau30BaHUX PUHAHCUjCKUX ceKTopa. HecniopHo je Aa
JUrvTanausanuja nosehaBa kBaiuTeT GUHAHCHUJCKUX YCIYTa, OBaj MPOILEC,
MehyTuM, 1paTe U3a30BY Be3aHU 3aIpaBHY ypeheHOoCT U curypHoOCT Kopulnhemwa
HOBUX JUIMTAJHUX IPOU3BOJA, Kao U Moryhe 3/0ynoTpe6e AUTUTaTHUX
TpaHcdepa HoBLa. HoBoHAcTa/M JlelleHTpaiM30BaHu QUHAHCHU]CKU CEKTOPHU
pasBHjajy ce HE3aBUCHO OJf TPaJUIMOHAJHUX PUHAHCUjCKUX ceKTopa. OBU
npBU QYHKLMOHUILY 110 CBOjUM NpaBUJIMMa KOja KOPUCHUILIUA J06POBOJBHO
NpUXBaTajy, AOK Cy TpaAulLlMOHa/IHe PUHAHCH]je pery/avcaHe 3akoHUMa. Ca
jefiHe cTpaHe, TpaJMLlMOHAJHe PUHAHCH]e [JO)KMBJ/baBajy TpaHchopMaLujy
npuMemyjyhy HOBe AUTHTaJIHE TEXHOJOTHje a pery/JaTopHa TeJla HacToje Aa
a/leKBaTHO HOPMHUPAjy HOBe AUTHTaJHe PUHAHCHUjCKe TIPOU3BOJE U YCIyTe.
Ca gpyre cTpaHe, JilelleHTpaJu30BaHU (QUHAHCHUjCKU CEKTOPHU IpUBJAYe
3Ha4ajHe M3HOCe TPAJUIMOHAJHUX BaJayTa U QyHKIHUOHUIIY HE3ABUCHO OJ,
pery/jaTHBe BpXOBHUX MOHETapPHUX HHCTUTYLHja. OBaKBO CTae Ha IJ106aTHOM
$UHAHCHUjCKOM TPKULITY CTBapa npobJieM o4yBamwa QUHAHCUjCKe CTAOUJIHOCTH
v npahemwa pUHaAHCHjCKUX TOKOBA. Y 0BOM pajly yKasyjeMo Ha AUTUTaJHe
VHOBalldje y TpajAULHUOHAJHUM U [JeleHTpaJUu30BaHUM [JUTHTAJHUM
¢duHaHcujaMa. OBa ABa KOHIleNTa QUHAHCH]a jeCy pa3IMuYUTa, OHU yTUYY jeflaH
Ha JIpyT'{ aJld BbUXOB OJJHOC HUje CUCTEeMCKHU ypeheH, 1To Moxe 6UTH pasJior
duHaHCHjcKe M eKOHOMCKe HecTabuHOCTH. [leo pasia nocBehyjeMo BUPTYeTHUM
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BaJlyTaMa Koje peasiHO er3ucTUpajy y r;io6asHoM pUHAHCHUjCKOM CEKTOPY a Jia
IPUTOM HUCY 036UJbHO carsielaHe Kao pakTop PuHAHCHUjCKe CTAOUIHOCTH.
CaBpeMeHe puHaHcHje HaMehy HOBe oiroBope Ha nuTama: lllTa je HoBal? Kako
Jlo6uja v ry6u BpegHocT? Kako ynasu y pymTeo? O roBOpy Ha 0Ba MU Takba
CY Pa3JIMYMATH y 3aBUCHOCTH OJf METOZ0JIOMKHUX U OHTOJIOUIKUX MOJIA3UIITA
(Papadopoulos, 2015: 136). He ynazehu ny6s/be y aHaau3y pasjiMuYUTOT
Teopujckor fedUHUCaba, TOBOPUNEMO 0 MHCTPYMEHTUMA TPaJUIlMOHAJHUX U
JellaHTpau30BHUX PUHaHCcHja (y HacTaBky U JJEOU), kopuctuhemo TepMuHe:
HOBal, TpaJULHUOHAJHe/3BaHUYHe BajyTe (YK/bydyjyhu aururtaaHe) u
BUTpYyeJsiHe BaJyTe (KpuntoBaayTe). Bupmyeane easnyme (Virtual Currencies)
EBporncka neHTpaJ/siHa 6aHKa AeUHHUIIE Ko ,JUTMTAJHY pelnpe3eHTalujy
BpEeHOCTH, KOjy He M3/aje lleHTpasiHa 6aHKa, KpeAUTHA UHCTUTYLUja UIU
MHCTHUTYIM]ja 32 e-HOBAll, KOja y HEKUM OKOJTHOCTHMa MOKe OUTH KopulrheHa
kKao aaTepHaTHuBa HOBIY" (European Central Bank, 2015: 4).

2. UHoBauMje y MHAHCUjCKOM CEKTOPY

dunaHcujcka texHosoruja (Financial technology - FinTech) ognocu ce Ha
yIoTpeby TeXHOJIOTHja 3a NpyKake GUHAHCUjCKUX YCAyTa U OHa , lIpe/icTaB/ba
M3a30Be 32 peryJjaTope U yYeCHUKe Ha TPXKUIITY, 10ce6HO Y 6alaHCUpakby
KOPHUCTHU 0O/ MHOBallMja ca MOTeHLMjaJHUM pusunuma“ (Arner, Barberis,
Buckley, 2015: 3).! AHTaronnsam usMehy KoH3epBaTHUBHE UHEPLIHje U IPUMEHe
HOBHUX TEXHOJIOUIKMX 3Hama oJpehyje TeMIlo MHTerpaluje TeXHOJIOMKHUX
HMHOBAIlMja Y MHCTUTYIIMOHAJIHY CTPYKTYPy MOHEeTapHUX cucTeMa. [Jio6aiHa
¢uHaHcujcka kpusa 2007-2008. roa. cTBopUJIa je AOAATHY HECUTYPHOCT JbYIU
y TpaauuuoHasHe ¢uHaHcuje. OBa Kpu3a je oKasaJa cjaboCcT MOHETAPHUX
BJIACTH 1a 04y Bajy HHAHCH]CKY CTaBUIHOCT M YU bEHUILY ,/1a Cy THPOpMaAI[HOHe
TeXHOoJIOTHje 6aHaKa U apXUTEKType NnoJaTaka 6uJie HeaJJeKBaTHE 32 06MMHO
ylpaBsbame puHaHcujckuM pusunuma“ (Basel Committee on Banking Supervi-
sion, 2013: 8). CBeTcka puHaHcHUjcka Kpu3a 2008. ro. 61J1a je TpeKpeTHUIA U
jellaH of] TJIaBUX pa3Jjiora pa3Boja HOBUX, KOHKYPEHTHHUX, JIel[eHTPaIn30BaHUX,
JAUTUTAJHUX GUHAHCUjcKUX cucTeMa. OCHOBHe HWHOBaIdje CaBpeMeHe
TEXHOJIOIIKE PeBOJIyIHje ¥ CBeTy QUHAHCHja U EKOHOMCKe pa3MeHe (BUAETH:
cauKy 1) yKJ/by4yjy HOBe TeXHOJIOTHje U PUHAHCUjCKe UHCTPYMEHTE, Kao

1 duHaHCcHUjcKa TEXHOJIOTHja UMa YTy UCTOPHjY pa3Boja of;: yBohewa Teserpada (1838.roz.)
Y II0CTaBJ/balba TPaHCATIAHTCKOT KabJia (1866.ro/4.), yuMe je mocTaB/beHa UHOPACTPYKTYpa
3a yHKIMOHA/JHY GUHAHCUjCKY IJ106air3anujy; yBohewa 6ankomara (1967.roj.), oBo ce
cMaTpa nepuojioM TpaHcpopMalnvje puHaAHCHja U3 aHAJIOTHE Yy AUTUTAJHY UHAYCTPH]Y;
kacHUX 1980-ux GUHAHCHUCKU CEKTOpP YIJIAaBHOM KOPUCTH AUTUTAJIHE TpaHCaKLUje,
duHaHCcHjcKe ycJyTe Cy ocTaJjle BUCOKO Iyo6ain3oBaHe U gururtaausoBane; 2008. roz.
eKClaH3Mja pa3JIMYUTUX TEXHOJIOTHja M aKTepa 3a IpyKawe PUHAHCUjCKUX ycayTa (Arner
etal.2015: 5-15).
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uto cy: 6s10kyeuH (blockchains) TexHosioruja u mexuosozauja ducmpubyupame
krouee (distributed ledger technologies), kpunmosasiyme (cryptocurrencies),
mokeHu3ayuja umosuHe (assets tokenization), namemnu yeosopu (smart con-
tracts), npoepamabuanu Hogay (programmable money), cma6usiHu Hogay (stable-
coins) u duzuma.iHe 8asyme yeumpaJiHe 6axke (central bank digital currencies).

Cauka 1. UHoBanuje y GYHAHCHUjCKOM CEKTOPY

Financial Crisis 2007-2008
Hszeop: Amaral, 2022: 6

Smart Contracts
Programmable money
Stablecoins

Decentralized Finance (DeFi)

Central Bank Digital Currency (CBDC)
Assets tokenization

Digital and decentralized exchanges
Open Finance

Cryptocurrencies
Blockchain
Bitcoin

3. KpunToBaJsiyTe U 6JIOKYEHUH TEXHOJIOTHUja

EBporicka neHTpaJiHa 6aHKa (y HactaBky U EI|B) 3acTyna cTaB Jja BUpTyeJiHe
BaJIyTe HUCY HOBall, HUTH 3BaHU4YHe BaJyTe (European Central Bank, 2015:
4). YuweHuna je, MehyTHM, J1a ce BUPTyeJIHEe BaJIyTe KOPUCTE Y FBUXOBOM
CUCTEMY, y CKJIaZly ca IpaBUJIMMa JlellaHTpalu30BaHUX GUHAHCUjCKUX CEKTOPA.
OBa mpaBuJia U MPOILeCH HA3UBAjy ce lleMe BUPTyeJsHe BasayTe (virtual cu-
rrency schemes) koje ELIb pa3sBpctaBa y Tpu kaTteropuje (European Central
Bank, 2015: 6): 3ameopeHe supmyesiHe gasyme, bUMa Ce MOTY KYIIOBaTH CaMO
BUPTYeJIHE jeIJUHULE Yy OKBUPY BUPTYeJIHE 3ajeJHULIE; sUpmMye/He saayme ca
JjedHoCMepHUM MOKOBUMA, MOTY Ce KYTIUTH 3BAaHUUYHUM HOBLIEM 10 oApeheHoM
KYypCY aJlu ce He MOT'Y 3aMeHUTH Ha3a/| 3a 3BaHUYHY BanyTy (peLumo, 60J,0BHU
IporpaMH JI0jaJJHOCTH aBUOKOMIIAHUja); gupmyesiHe 8a/ayme ca 080CMEPHUM
mokosuMma, pasMemyjy ce ca 3BaHUYHUM BaJlyTaMa 10 IPOMEHJ/bHBOM KYypCy,
TO Cy IpUBaTHe KPUIITOBAJYTeE, Kao IITO Cy 6UTKOUH (Bitcoin), utupujym
(Ethereum) u T3B. cTabuJ/IHe KPUNITOBAJyTe Be3aHe 3a 3BaHUYHE BaJyTe WU
APYyTy UMOBUHY. Y HeOCTATKy oniuTe npuxBahene nedununuje, MmoxxeMo
pehu fa je kpunmosasiyma feneHTpasu30BaHa AUTUTaIHA BaayTa, KperpaHa
copTBEepOM U KOJIoM. [Iperu3Huje, KpUIITOBAIYTE jecy ,KpUITorpapCKyu TOKEHU
M3/JaTH U PErucTpPOBaHU y UHPPACTPYKTYpHU GJIOKUYEHHA/IUCTPUOYpaHe
KIUTe, IJle ce MOTY YCKJIAJUIITUTH, KOjuMa Ce Tpryje eJIEKTPOHCKHU, U KOjU
MOry GyHKIIMOHHUCATH Kao CPeJICTBO pa3MeHe, jelMHUIa 06pauyHa U YyBaka
BpensHocTu (Amaral, 2022: 3). KpunrtoBasyTe ce cMaTpajy s8upmyesHuUM
ea/lymama, jep Cy KOHLENTYaJIHO Apyrauduje oJ, 3BAaHUYHUX JUTHTAJTHUX
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BasyTa. HasuB kpunrtoBasyTa IOBe3aH je ca TEXHUKOM KpUunmosarba
(mudpoBama nHPopMaIMja) Koja ce KOPUCTHU 32 BepudUKaIKjy TpaHCaAKIHja
U KOHTpPOJIy TeHepuCamwa HOBUX jeJJUHHULA BaJjyTe. bumkouH je mpBa u
Hajno3HaTHja KpunrtoBayTa HacTasa 2008. rog. KpunrtoBanyTe He uU3aaje
3BaHU4YHaA QUHAHCHjCKA UHCTUTYLM]ja, 360T yera ce cMaTpajy npusamHum
PUHAHCUJCKUM UHCMPYMEHMUMA. e JUHKLIEe KPUNITOBAJIYTeE J0/1eJbyjy ce My TeM
aJITOpUTMa, 6e3 I0CTOjaka LieHTPaJIu30BaHOr U3jaBayva. Y lelleHTaJIM30BaHOM
CHUCTEeMY, KOjU YMHe NojeJjuHaYHe 6a3e MojaTaka YMpeKeHUX J0OPOBOJbHUX
KOPHMCHHKA, CBaKa TpaHCaKLi1ja ce BaJUAMpa OJf CAMUX KOPUCHUKA. Mako ce
NpUBaTHE KPUITOBAJIYTe CMATPajy BUPTYEJHUM BalyTaMa, HUje UCK/bYYeHO
Jla ce BbHMXOB CTATyC BpEMEHOM NIPOMEeHH Y 3BaHW4YHe BaJjyTe. [IpaBua 3a
3BaHUYHE U BUPTYeEJIHE BaJyTe Cy pa3/INuMTa, a MOHETapHE KOHTPOJIE Ce MOTY
NpPUMEHUTH Ha 06e BasyTe (U3 aBame, 06payyH nopesa, u3pajia peryjaTuBe
u c1.). Ha feneHTpasin3oBaHUM 6ep3aMa pa3Memyjy ce JUTUTaIHA CPeACTBa
nyTeM 6JI0KYeMH naMeTHUX yrosopa. JEPU dyHkMoHUIIY HA 6a3U HOBUX
06./1UKa nosepersa, Kao LUITO Cy NOBepeE Y KOMIjYTEPCKU KOJ, U [TOBEPEE Y
6J10K4erH Mpexy. [IpakTU4HO, y pelU3ajHUPaHOM 71062/ IHOM PUHAHCH]jCKOM
CHUCTEeMY, HOBU OOJIUIIM MOBepeka KOEr3aucTUpPajy ca TpaJUILMOHAJIHUM, Kao
LITO je NOBepeke y 3BAHWYHE BaJlyTe, IOBEpPEbe ¥ UHCTUTYLHje 3a/jyKeHe
3a QUHAHCHUjCKY CTAGUJIHOCT U MOBEpEe y IPaBHU CUCTEM KOju 06e36ehyje
cnpoBoheme yropopa M npomnuca.

baokueuH (blockchain) mexHosoz2uja/mpedxca u KpunToBaayTe HacTasu cy 2008.
roz.2 CBY y4YeCHHUIIM Y TPTOBHHHU KPUIITOBAJyTaMa U HbUXOBU KOPUCHUIIU
NIOBe3aHHU CYy jeAHY peer to peer mpedxcy, npuxBaTajyhu uctanpasusa. OBaMpexa
HUje X1jepapxHujCKU OpraHU30BaHa, Beh cy cBU KOpHUCHULIY Mehyco6HO noBe3aHU
a CBaKO YBOpHIITe (XUJ/baJle BbUX) ¥ MPEXHU NMPOBepaBa BaJUJHOCT CBaKe
TpaHcakuuje u uHpopmanuje (mpoBepy Bpuin caM codTBep). CBaKU YyUECHUK
y MpexH pacrnoJjiaxke HHopMaljamMa o CBUM 00aB/bEHUM TpaHCaKIHjaMa
KPUIITOBAJyTaMa, IpaTH U BaJUAUpa CBe TPaHCAKI[Hje aJld He MOXKe CIIPeYUTH
Jla ce HeKa TpaHcaKI1ja 06aBU. Bpoj TpeHYTHO aKTUBHUX KOPUCHUKA Y MPEXHU
He yTH4e HAa NPOTOK nH$OpMaI1ja, JOBOJLHO je 1a CAMO HEKOJIMKO KOPHCHHUKA
(HozoBa, UBOPHUILTA) BaJUAUPa U TpocJiehyje uHopMaLUje o TpaHCaKIUjaMa,
KaKo 64 ce ouyBaJsia QyHKILMOHAJHOCT OBOT cucTeMa. Peer to peer Mpexa
JlaHaCc UMa MHOT'0 KOPHUCHHKA U JlelleHTPaJu30BaHUX XapABEPCKUX CUCTeMa ca
jeAMHCTBeHUM 6a3aMa nojaraka. [loce6Hy yiory y 6J10KuerH MpexXu UMajy T3B.
pydapu Koju IITHUTE U CKJAaJUIITe HHGOPMaLUje 0 TpaHCaKI[HjaMa y 6JI0KOBe
v pebajy ux y jenan nanarn (blockchain).

2 BJIoKYerH TeXHOJIOrHjy/Mpexy Moryhe je KOpUCTUTH MY [PyTUM 06J1acTUMa (YMperKaBatbe
06aHaKa, TProOBMHA HEMOKPETHOCTHMA, IJlacakbe Ha U360puMa U CJ1.).
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H3a3o08u 6/10Kk4euH mexHo/02uje OJJHOCe Ce Ha CTAJIHO ycaBpllaBame OBe
TEeXHOJIOTHje y I1UJby MNobosbllakka (YHKIUOHAJHOCTU U CUTYPHOCTHU
MpeKe, BEpOJIOCTOJHOCT U TPaAjHO YyBame CBUX MoJaTaKa, Kao U GP3UHY
bUXOBOT IPOTOKA. M3a308U KOPUCHUKA 6/10K4eUH MEXHO102Uje TIOBe3aHU Cy
Ca TeXHOJIOUIKUM 3HamweM, CUrypHolhy oBor cucteMa U QpJyKTyalnujama
IleHa KpunToBaJyTa. [I[pucTyn 6J10KUeuH MpexH je cJ1060/aH, OCTBapyje ce
HHCTaJMpamkeM copTBepa U JlaBawbeM ojrosapajyher xapaBepa CUCTEMY, C
063UpOM Ha TO /la OBaj CUCTeM HeMa LieHTpaJIHU cepBep. Pynapu 06e36ehyjy
Xap/Bep CUCTEMY, a Kao Harpajy /j061jajy HOBoreHeprcaHe jeIUHHUIIE BaJlyTe
3a pyJapemwe U BajuAupame TpaHcaKlyja (BUIle Xap/ABepa, BULIe jeAUHULIA
BaJsyTe). KpuntoBasyTaMa ce MOXe TProBaTH Ha KpPUIITO 6ep3aMa, MOTy ce
KOPUCTUTH U Ka0 MHCTPYMEHT UHBeCTHUPaka U online niahawa, Maza cy oBe
MoryhHocTH 3acazaorpaHuyere. OHO IITO NPUBJIAYY KOPUCHUKE KDUIITOBAIY Ta
jecte MoryhHOCT 3apajie Ha pa3JiMLM y LleHU, TpaHchepu KpUNITOBAJIYyTa
o06aBJbajy ce 6p30, 6e3 Behux npoBU3uja U 6e3 yTBphHUBaka opekJia BajayTa.
HMaxko je npuMapHO HacTaJia Kao 0CHOBA KPUIITOBAJIYTa, 6JI0KYEHNH TEXHOJIOT Hja
3a/lbUX TOJHWHA HMMa CBe LIMUPY NPUMEHY y pPas3JMYUTUM ob6JacTHUMa.
JAucmpubyupaHra Krbuza je felleHTpaJn30BaHa 6asa nojaTaka KojoM ynpaBJsba
BUIIIE yYEeCHUKA, HA BUILIe YBOPOBA, IITO eJIMMUHHUIIIE NOTPeby 3a LieHTPaJHUM
OpTaHOM MJIM NOCPEeJHUKOM 3a 06pajy, Baaujanujy Uid ayTeHTUHUKALU)Y
TpaHcakuuja.® bsokueuH je epcma mexHosozuje ducmpu6byupaHe krouze* (y
HacTaBky ¥ T/IK) y kojoj ce mosaiu 4yBajy y KOHTUHYHPAaHOM TOKY 6JIOKOBA,
NI0Be3aHUX 3ajeJiHO, kopucTehu kpuntorpadpcky PyHKI U]y, oApxKaBajyhu Tako
KOHTHHYHPaHo pacTyhy iMcTy npoBep/buBux 3anuca (Buaetu: Zheng, Xie, Dai,
Chen, Wang, 2017).

3.1. BumKouH

Y 0BOM ZieJ1y TOBOPUMO O GUTKOHWHY, je/IHOj O/1 KPUIITOBAJIYTa, Y3 HAIOMEHY Jia
MIOCTOje U IpyTe UMILJIEMeHTalLyje 6JI0KYenHa U a/ITepHATUBHE KPUIITOBAJIYTE.
BumkouH je BUpTyeJIHAa HOBYAHA jeJUHUIIA KOja HeMa pU3UUKY perpe3eHTalujy
U ,MOXe ce nojeyquTH Ha 100 MusMoHa ,caTolidja“, ITO je HajMamku JIe0
6utkonHa" (Berentsen, Schar, 2018: 4). bumkouH 610K4euH je JaTOTeKa IojaTaka
KOja HOCH 3aIlMCe O CBUM MPOUIJIUM OGUTKOWH TpaHCaKILMjaMa U CTBapamy

3 MHore gucTpubyupaHe Kwure (BehuHa AUCTPUOYHPAHUX KHUTA KOje BOJle BEJUKHU
bUHAHCHjCKM NOCpPeJHUIM) JAaHac QYHKIMOHMIIY KAao XUjepapXUjCKHU MoJeJ, ca
[EHTPaJIM30BaHUM ylpaB/bakeM (IPUCTYI UMajy caMo oBJsiallheH! yYeCHUIH).

4 TexHonoruje guctpubyupane kmwure (Distributed ledger technologies), ykipyuyjyhu
6JI0OKYENH, KOMOUHYjy ynoTpeby kpunrtorpaduje U JUCTPUOYUPAHUX MpexKa Kako 6U ce
NOCTUTrao HOBU OGJIMK Kpernpawa U 4yBama 3aluca Au3ajHupaH ja 6yse 3aliTuheH of
HeoBJsamheHor kopuuhewa (Lemieux, 2021: 1). 3agmwux roguHa ce TAK kopucTr 3a YyBamwe
3amnucay pasJMYUTHUM NOCJOBHUM CEKTOpPHMA.
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HOBUX jeAnHULA. CBaKU yYECHUK yIIPABJ/ba CONICTBEHOM KOIIMjOM KHbUTE U MOXKe
NpaTUTH NpUJpKaBame IIpaBUJa MpeXe 0Ji OCTAJUX yYeCHUKA. BiacHunu
OUTKOMH jeJMUHULIA OOMYHO OCTajy aHOHUMHHU, KopullhemweM ncey0HUMA.
Jlune Koje »kesu la KOPUCTU GUTKOWH CUCTEM Ipey3uMa GUTKOMH HOBYAHUK
(copTBeEp) KOju oMoryhaBa nNpuMake, YyBamwbe U cJAake OUTKOWH jeJUHULA.
Crnenehn kopak je 3aMeHa 3BaHMUYHMX BaJlyTa 3a OUTKOUH jeJUHUIlEe, LITO
ce Hajuelhe YMHU OTBapambeM payyHa Ha HEKOj OJf MHOTMX OGUTKOUH 6ep3u.
BracHuk pauyHa Moxe KOPUCTHUTH OBa Cpe/iCTBA 32 KYNIOBUHY OUTKOMHA UJIN
JIpPyTUX KpUIITOBaJyTa Ha 6ep3u. TpaHcaklyje cy TpaHCIIapeHTHe, 06aBJ/bajy
ce NpeKo KibUre HaJjora M Apyrux GUHaHCHjCKUX ajaTa. MHpopMmanuje o
TpaHCaKlMjaMa KpUITOBaJyTaMa JUCTPUOYUpajy ce HA MpeXH, 0K CBU
4YBOPOBHU He OyJy o6aBelITEeHU O NMPEHOCY BJACHUIITBA. BUTKOUH Mpexa
nocejlyje MexaH1M3aM KOHCEH3YCa KOjU OCUTYpaBa carjJlaCHOCT CBUX yYeCHHUKaA
OKO IpaBa BJIACHULITBA Ha jeIUHULaMa BUpTYeJiHe BaayTe. OBaj MexaHHU3aM
KOHCeH3yca cMaTpa ce 0CHOBHOM MHOBAalMjoM OUTKOMH cucTeMa jep oMoryhasa
carjacHocT u3ebhy Besmkor 6poja yMpekeHHUX Y4eCHHKa, y3 0JCYCTBO OUJIO0
KaKBUX JUYHUX ofiHOca (Berentsen, Schar, 2018: 4-5). Y GUTKOUH CUCTEMY
pyZapu NpuKyI/bajy nHGopManuje o GUTKOMH TpaHCaKlMjaMa Ha YeKamwy U
dopmupajy T3B. ,KaHAHJaTe 3a 6J10Kk". Ha 0CHOBY 0Be aKTHUBHOCTH pyJapH
3apabyjy HoBocTBOpeHe GMTKOMH jeIMHUIe, YKOJUKO ybeJe cBe ocTale
y4YeCHUKe Mpexe Ja [0/ajy ’eroBor KaH/uaTa y CBoje Konuje GUTKOUH
6s0kuyenH.” CBaKo MOXe IOCTAaTH pyJap Npey3uMameM ojarosapaher
copTBepa ¥ HajHOBUje KONUje OUTKOUH 6JI0KYenHa, MehyTHM, KOHKYpeHII1ja
je npodurcaa Aa HEKOJUKO BeJUKUX pyAapa Npou3BoAu BeNMHYy HOBUX
onumrenpuxsaheHux 6J10KoBa.

Bumkoun jeduHuye Hemajy cywmuHcKy 8pedHocm, He3aBUCHO 0/ TOTa, kbUMa
ce Tpryje Io LieHU Koja ocuunpa. U ynpaso je ouekMBaHO KpeTamwe 6yayhux
1leHa GUTKOMHA pa3Jior kbUX0Be KynoBUHe. Kymnan je cnpemMaH fa Kynu 6UTKOUH
jeIMHUITY YKOJIMKO Bepyje /a he je kacHUje MpoAaTH 1o BULIO]j ieHU. [loBepeme
y GUTKOUH 6JIOKYEUH MPEXKY U 0O4EKMBAHO KpPeTakbE [[eHa jeCy OCHOBHH pa3J/io3U
TProBUHe GUTKOMHOM U JPYTUM KpUITOBajyTaMa. lleHa 6uTKouHa, 360T
NpOMeHe OYeKMBakha YYeCHUKA Ha TP>KUIITY U HENTOCTOjarba lbeHe CYyITUHCKE
BpEAHOCTH, UMa U3PAXKeHY BOJIATUJIHOCT. ['YOUTaK OoBepewma U MOTPECH Y
OGUTKOUH GJIOKYEHH CUCTEMY MOT'Yy GUTHU PasJior ypyllaBarwka OBOT cCUCTeMa. 3a
cajia 0Baj CUCTEM OIICTaje ¥ ycaBpllaBa ce HOBUM TEXHOJIOIIKKUM pellemhbuMa,

5 /[la6u 6J10K KaHAMAAT 610 onwTenpyuxBaheH, Mopa MCYHUTH oA peheHU cKyn yHanpes,
nebuHUCaHUX KpUTepUjyMa. [leTa/bHUje 0 oBoMe, BUieTu: Berentsen, Schar, 2018: 6.
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npeBasusasuhu 6pojHe notpece. [IpMkas Koju cjeu MoK /4a Haj6o/be OKasyje
JVUHAMUYHOCT Y 3Ha4aj KpUNTOBa yTa.®

2008-2009. roj. - [lojaBa 6GUTKOMHA Y TOYETAK pyAapera OUTKOUHOM.
2010. rog. - I[IpBo nuiahatke GUTKOUHOM (MHIIE).

2011.roa. - 3HavyajaH pacT LeHe 6UTKOMHA. HacTaHak anTepHaTUBe GUTKOUHY
(y1ajTkOMH).

2013. roa. — /la/bu pacT LieHe OMTKOMHA U NTpodecruoHan3alkja pyJapemha
(ymoTpe6oM noce6HOr XapABepa).

2014.ronx. - Kpax MtGox-a (6ep3e Ha K0joj je o6aB/baHo 0k0 80% TpaHcakLuja)
Y BeJIMKH ] IleHe 6UTKOUHA. Pazsior kpaxa je 6110 XaKoBak€e BeJIUKOT 6poja
OUTKOUHA.

2015. rof. - Hactaje utTupujym, Apyra 6J10K4euH niatdopma.
2017.rop. - Besiiku cKoK 1ieHe 6uTKorHa (mpeko 10.0008%).

2018-2019.roj. — 3aTullje HA TPXKUILTY KPUIITOBaJyTa U naj ueHa. [louetak
MPaBHOT peryJircarmba N0CJA0Bakba KPUITOBAJIyTaMa y HEKUM 3eMJbaMa.’

2020. rox. — PekopaHe neHe 6uTkorHa (28.000%). [TojaBa utupujym 2.0.

2022. roa. - bypHa pgemaBama y KpUNTOCcBeTy. YHanpehewe G6JIOKYEUH
TEXHOJIOTHje, Y UCTO BpeMe KOJIallC U CKaHAAIU 6POjHUX KPUIITO MEHAYHHUILA.
[ToyeJio je ca xakoBaweM Ronin bridge, kajzja je HecTaJsi0 oKo 650 MUJIMOHA
JloJlapa KpUIITO UMOBHHe. HajBehy mTeTy KpUIITO TPXKUIITY HaHeJIa je TPonacT
FTX v Alameda Research Sema Benkmana Frida, kome ce cynu 3a npeBapy u
npame HoBIA. OBU CKaH/IaJ/IU MOACTAKJIU Cy Pery/arcame KPUITO TPXKUIITA U
JUTUTaJIHE UMOBHUHE.?

22.3.2023.ron’° - TpeHyTHa LieHa 6UTKOMHA je 27.472 $ a utupujyma 1.7418.

6 JleraspHuje 0 oBoMme BuAeTH: https:/www.google.com/search?q=aleksandar+matanov
1%C4%87+%D0%BA%D1%80%D0%B8%D0%BF%D1%82%D0%BE%D0%B2%D0%
B0%D0%BB%D1%83%D1%82%D0%B0&client=firefox-bd&tbm=vid&ei=D3IbZJ-xH8
iBOu8PxOcEyAw&sstart=10&sa=N&ved=2ahUK Ewjf9LTIvVPD9AhXIgPOHHcQzAckQ8
tMDegQIDx AG&biw=1536&bih=739& dpr=1.25#fpstate=ive&vld=cid:c6dcccd3,vid: Lk
pPtk2POPM Ilpey3sero 22. 3. 2023.

7 3aKOH 0 AUTUTaTHO] AIMOBHHH, Cn. enacnux PC, 153/20, xox Hac je ycBOjeH KpajeM
2020. rox., a noueo je ca npumeHoM cpearHoM 2021. rox. OH peduHuUIIE KIbY YHE II0JMOBE,
o0aBe3e U3JaBanana JUruTajaHe UMOBHHE, YCIIOBE U IOCTYIIAK JIMIIEHIUPatha 3a Py KaoLe
yclyra oBe3aHuX ca JUTUTaTHOM MMOBHHOM U CIIpedaBambe 3710ynoTpeda Ha TPXKUILTY.

8 https://ecd.rs/blog/kripto-regulativa-zakon-2023/ IIpeyseTo 22. 3. 2023.
9 https:/fecd.rs/ TIpeyzeto 22. 3. 2023.
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3.2. BumKkouH u mpaduyuoHa/iHe 8a.Jiyme

OHu koju Bepyjy y 6yAyhHOCT KpUNITOBAIyTa HAarJalaBajy fa 6UTKOWH HUje
jenvHa BaJyTa Koja HeMa CYIITHUHCKY BpeLHOCT. /|p>kaBHe 3BaHUYHE BaJyTe
Takohe HeEMajy CYLITHUHCKY BPeZHOCT, CTBOPEHE Cy O/IIyKOM BJIa/ja U peryyircaHe
3aKOHUMa. BpxoBHe MOHeTapHe HHCTUTYIH]je Ap:KaBa U PeruoHa, UCTOPHUjCKU
OCMaTPaHO, HUCY yCIleBaJie 1a 04yBajy KOHTHHYHPAHY CTAaGUJIHOCT CBOjUX
GUHAHCHUjCKUX CUCTEMa U BaJsyTa. [JiobasHy ¢uHaHcujcKy kpusy 2007. roa.
MHOT'Y Cy BU/IEJTH Kao OTpaB/jakbe 3a IPUXBaTalbe KPUIITOBANyTa, Ka0 KOPUCTAH
JoxaTtak nocrtojeheM BasyTHoM cucteMy (Berentsen, Schar, 2018: 7-9).
BuTkouH cucTeM peryJsucaH je npotokosuma us 2008. roa., Koju cy BpeMeHOM
peBUUPAHH, Y L[IUJ/bY MHOBUPakha 0BOT CUCTeMa. b/1okueuH npomokoau uMajy 3a
II1J/b 1a 06e36e/e: 6e36eJHOCT (IPOTOKOIM AePUHUILY CTPYKTYPY oAaTaka U
Ha4YMH BUXO0Be 3alUTHUTE); lelleHTpaiu3anujy (Kkako HeMa LieHTPaJIHOT OpraHa,
IPOTOKOJIM OBJIALINYjy L[eJy MPeKy); KOH3UCTEHTHOCT (TPOTOKOJIH aXKypUpPajy
CBaKy TPaHCaKI[Mjy HA CBAKOM KOpaKy) U CKasabusHocT (moBehamwe 6poja
TpaHcaknuja)'’. 3a pa3uKy oJ 6JI0KYEMH NPOTOKOJIA, MOHETAPHO MTPaBO U
MOJINTHUKA JAp>KaBa YeCTO Cy N0J, yTHIIajeM NOJUTUIYKUX OAJIyKa Koje YTU4y
Ha UHAHCHUjCKY CTabUJIHOCT U BPEJHOCT 3BAaHUYHHUX BaJIyTa.

4. 1E®U u TpaguinuoHajaHe puHaHCHUje

JlenieHTpasiM30BaHe TeXHOJIOTHje CTBOPHUJIE CY HOBU KOHYenm deyeHmpa-
auzosanux guxarcuja (Decentralized Finance — DeFi) koju ynnu punaHcujcka
MHPpacTpyKTypa usrpabheHay 6,10Kk4eruH TEXHOJIOTHjH, KAo IITO CY GUTKOUH U
uTupujym 6sok4yenH (Ethereum blockchain). ,,/IE®U KopucTe maMmeTHe yroBope
3a Kpeupamwe NIPOTOKO0JIa KOju KONKpajy noctojehe ¢uHaHcHUjcke ycayre Ha
OTBOpPEHU]U, UHTEPONIepabUIHUjU U TpaHCIapeHTHUjU HauyuH" (Schar, 2021:
153). JE®U npyxajy moryhHOCT cTBapawa eprUKacHe U TpaHCIApEeHTHeE
duHaHCUjcke UHPPACTPYKType, YMEeCTO IeHTPAJJHU30BAHOI MOCpPeJHUKA
[I0CTOje ayTOMaTHU30BaHU MPOTOKOJIM Ha JlelleHTpaJu30BaHoj peer-to-peer
MpEXH, KOjoj KOPUCHHUIIU JOOGPOBOJbHO NMPUCTYMajy. Kao HOBU pUHAHCHjCKU
koHLenT, JE®U nocToju napasiesHO ca TpaAUIIMOHAJHUM KOHLENTOM, U3a
KOra CTOjd BpXOBHA MOHeTapHa MHCTUTYLH]ja. MaKo cy yTeMe/beHU Ha IOTIYHO
JpyraduujuM cucTeMuMa, o6a GuHaHCHjCKa KOHLeNTa QYHKIMOHUIIY HA TeMeJby
noseperba kopucHuka. Kajja noBepemwe y HeKM GUHAHCHUjCKU CUCTEM HECTaHe,
TaKaB CUCTeM I10CTaje HEOAP>KUB. BpeMeHCKo oAy apawke UHAHCHjCKe KpU3e
2008. rog. v HacTanka JIEOW y nucTtoMm nepuojay, Moxa Haj6os/be OCIMKaBa
3Hayaj NoBepewa y HeKU GUHAHCHjCKU cucTeM. Kpusa TpaauLiMOHAIHUX

10 https://www.geeksforgeeks.org/blockchain-protocols-and-their-working/ IIpey3eto
1. 4.2023.
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¢duHaHCH]ja cTBOpUJIA je TOBOJbHE yCJOBE 32 HACTAaHAK MOTHYHO Jpyravyujer
JUruTasHor UHAHCHUJCKOT CUCTeMa, Kao HoBe pUHAHCHUjCKe aJTepHATHBE
KOjy Cy MHOTH JbyAu 6uaM cnpeMHU jAa npuxsarte. ,JJEDOU obyxBatajy
JlelleHTPpaJIM30BaHO MNpyKawke (PUHAHCUjCKUX YCayra Kpo3 pasuyuyuTe
HHPaCTPYyKType, TPKHUIITA, TEXHOJIOTHUje, MeTO/le U anyiukauuje” (Zetzsc-
he, Arner, Buckley, 2020: 173), 3acHuBajy ce Ha OTBOPEHUM MPOTOKOJIHMA,
YTOBOPHU Ce CIPOBOJie KOJOM, TpaHCaKIMje ce u3BpliaBajy Ha NPOBepPJ/bUB
HAa4MH a IpOMeHe CTakha N0CTOoje Ha jaBHOM 6Jyi0KuYerHy. OBa apXUTeKTypa
MOe CTBOPUTH BUCOKO MHTepollepabuiaH U TpaHCIapeHTHU PUHAHCUjCKHU
CHCTeM, ca jelHAaKUM IpaBUMa NPUCTYNa U MaJIOM IIOTPe6OM 3a UyBapuMa,
LleHTPaJIHUM KJIMPUHIIKUM KyhaMa ujd ycayraMa ienoHOBama (BehruHa oBUX
yJiora Moxe ce npey3eTH naMmeTHUM yropopuma). JJE®U peasHo noctoje y
r7106a71HOM QUHAHCHjCKOM CHCTEMY, FbUX0Ba yJIOra ce He MO>Ke UTHOPUCATH.
OBy uMHeHUIY Basba NPUXBATUTH U PAJUTHU Ha peryaucamwy ogHoca JEOU
ca TpaJUIIMOHAaJHUM PUHAHCH]jaMa, Yy CYIIPOTHOM, JlelleHTpaJin3aluja Moxe
noJ/by/baTH ePUKACHOCT TpaAUlMOHAJHUX duHaHcuja. Ca Apyre cTpaHe,
pery/januja Moxke YTHULLATU Ha epUKACHOCT U KOHTpoOJy pusuka y JEDOU.
[llTaBume, JIEOU noTeHMjasHO HYIMU MOTYhHOCT pa3Boja MOTIYHO HOBOT
HauMHa AM3ajHupaba peryjaanuje — uaeja  yrpahene perynauuje” (Zetzsche
etal. 2020: 172),3anpasBo je JIEOU noTpebHa peryaiuja Kako 61 ce 0OCTBapHo
Wb lelleHTpasn3anuje.!

TpaduyuoHaiHe @uHaHcuje UMajy XUjepapxHUjCKy CTPYKTYpPY, KOjy YMHU
BPXOBHAa MOHeTapHa UHCTUTYIMja U QUHAHCHUjCKU TOCpeJHULU (6aHKe, Gep3e
XapTHuja of, BpeAHOCTH U Apyru). CaBpeMeHe TeXHOJIOTHje U rjiobanusanuja
npeo6JMKOBaIU CY TpaAULMOHA/JHA GUHAHCHjCKA TPXKUIITA U aKTUBHOCTHU
rpynuiyhuuxyaokasjaHa, pernoHajJHaurjaobasHanpructynHaysopuiura (hubs),
yuje Kopulrthewe 3aBUCH 0] YCJIYTa Koje NPy’Kajy U oBepema Koje yauBajy.
Kopumhewe pasjnyuTux GUHAHCHUjCKUX YBOPHUIUTA CTBapa KJWjeHTUMa
npo6JieMe, Kao LITO cy: Kopulihewe CTPaHUX je3MKa U 3aKOHa, CTaHAapAu
Mebhyap:kaBHUX (PUHAHCHUjCKUX TpaHCaKlMja, pacnojarakbe HOTIYHUM
nHbopMalMjamMa, TPOUIKOBA TpaHcdepa HOBLA U CaBeTOJABHHUX YCJYTa,
Moryhe Ka3He 3a HeNoIITOBakme 3aKOHA. HecTabU/IHOCTH TpaAULIMOHAJIHUX
duHaHCH]ja oKy IaBajy ce pellUTH peryJ/jalnjoM, ITO ce ToKa3aJio HeJl0BO/bHO
ycnemHuM. HacynpoTt Tome, kopucHuuu JE®U cuctema nosesaHu cy
nyTeM onimTenpuxBaheHUX TeXHOJIOTH]a, a TpaHCcaKLUje ce 06aB/bajy 6p30,
CTaHJap/U30BaHo, y3 MaJle Tpoiukose. JIEDPU npeacTaB/ba AUpEKTAH H3a30B
CAUCTEMHMMa 3aCHOBAaHUM Ha /JpKaB{, Kao NOTHNYHO JeLleHTpa/Iu30BaHe
dUHaHCHUje OHe eJIMMUHHUILE YJIOTY Jip’KaBa Kao KpeaTopa U UMIlJIeMeHTaTopa
npaBuJia. Y JJEQU cuctemy ,Ko/| je 3aKOH", ca TEXHOJIOTHjOM KOja 3aMemyje

11 Onotpe6u u cienuduyHocTuMa peryaayuje JEDHU, Bupetu: Zetzsche et al. 2020.
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NpaBHe CUCTeMe 3acCHOBaHe Ha ApxaBu (Zetzsche et al. 2020: 184). Ynpkoc
3Ha4yajHUM HHOBalMjaMa U moTeHnujaay, IEOU npaTte v MHOrM H3a30BU. [IpaBHO
rienaHo, JEOU Mory noTkonaTy BjaiaBUHY IPaBa, a I0CTOje U TEXHOJIOLIKHU
PU3UIU KOjU Cy 10 caJia GMJIM HEMO3HATHU U Y pa3MepaMa Koje HUKa/ja paHuje
HuCy BubeHe (BuzeTu: Zetzsche et al. 2020: 184-190).

4.1. lamemHu y2o80pu

,<1laMeTHU yroBOpU Cy caMOMMIIJIeMeHTUPajyhy U cCaMOU3BPILKMBY KOMIjy TEPCKU
nporpamu’, KojuMa ce peajsin3yjy TpaHCaKIUdje IpeMe yHanpe/ AepuHUCAHUM
yCJIOBHMa, ,3aCHOBaHU Ha MporpaMmckomM ajaroputmy‘!? (LiBeTkoBuh, 2022:
449). /lpyrum pedyuma, TpaJULHUOHAJHHA YyTOBOP Ce CTaBJ/ba Y MPOrpaMCKHU
Koz (je3uk pa3yMJbUB padyHapy)'?, uuMe ce AedUHUIIE HAYUH U3BpLIEHA
naMeTHOT yroBopa. KoHllenT naMeTHUX yroBopa HUje HOB, Mehy TUM, 6JI0KYENH
TeXHOJIOT'Hja laje UM HOBY JJUMEH3U}V ,4a Ay TOMATU3Y]jy U TapaHTYyjy U3BpIIEHe
BeJIMKOT 6poja pa3JUYUTHUX YTOBOPHUX 00aBe3a 6e3 moTpebe MocTojamba
LleHTpaJIHOT ayTOPUTETA, NPAaBHOT CUCTEMA UJIM CIOJ/ballllbel’ MeXaHHU3Ma
cupoBobema“ (BeTkoBuh, 2021: 16). Vi3Bpiuiewe TpagUIMOHAJIHOT yTroBOpa
noJ/ipasyMeBa cacTaBJ/bakbe TEKCTA YIrOBOpPa U NOCTYyIakhe 0 yTOBOPEHUM
HOopMaMma y3 MoryhHoCT moBpeie yropopa. HacynpoTt ToMe, mporpaMcKH Koz
HHTerpuile gepuHHCcabe TEeKCTa NaMeTHOT yroBopa y NpOorpaMcKHU je3uk
Y HeroBO UCTOBPEMEHO U3BpIIEH€. YTOBOPH ¥ $OPMH KoJja jecy CpesCcTBO
HCIyHema Yyropopa, ¢ 063MpoM Ha TO Ja ,Ce MOTeHLHjaJHO U3je/jHauyaBa
YTOBOPHO peryJjidcame U HUCIYHemhe yroBopa — CaMHUM INOCTAaHKOM Koja
(HopMupameM) OHO ITO 64 Tpebasio Aa Oy/ie yYUHEHO KAo pe3yJiTaT yropopa
Beh je U3BpIIEHO C 063UPOM Ha HEMMPOMEHJ/bUBOCT TPOTPAMCKOT KO/Ia U FbeTOBY
3aTBOPEHOCT 32 UHTepBeHIUjy nocpeaHuka“ (jBeTrkosuh, Hukosuh, 2022:
760). AKTUBUpakeM NporpaMa NoYribe HUCIyHemhe YyroBopa Koje je BaH
KOHTpoJie yroBapaua (liBeTkoBuh, Hukonuh, 2022: 761). [lameTHU yroBopu
ce reHepaJsIHO OJHOCE Ha alJIMKaLUje YCKAaJUIITeHe Ha 6JIOKYEHHY KojuMa
Ce M3BpILIaBajy YroOBOPU y CKJAJy €a HaJIOrOM. 3a pasJIMKy 0Ji 0OMYHUX
anJIMKaluja, KoJ NaMeTHOT yroBOpa Ce YyBa HA OCHOBHOM OJIOKUYEHHY, MOXKe
ce MPOY4YMUTH, IpaBuJa yropopa cy AeprHHCaHa a TpaHCaKIMje napaJiejiHo
ob6pabyje MHOro yuecHHKa Mpexxe. [[aMeTHH yroBOpPU UMajy IPUCTY I MHOTHUM
MHCTPYKLHjaMa U cTora cy npuandHo ¢siekcubuanu. [lopes Tora, oHu MoTry Ja
CKJIAJUIITE KPUNITOAKTUBE U HA Taj HAYUH IPEy3My YJIOTy 4yBapa, ca MOTIYHO
NpUJIaroA/bUBUM KPUTEPHUjYMHMaA O TOME KaKo, KaJila U KOMe ce KOHKpeTHa

12 AusropuTaM je pefocJe[ onepalnyja Ipy U3BplIiaBawy nporpama.

13 O koHBepTOBaky MpaBUJa U3 YTOBOpaA Ha ,IPUPOJHOM je3UKY"“ Yy MPOrpaMCcKHU KOJ,
BujeTH: liBeTkoBuh, 2022: 452.
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cpeacTBa Mory npeb6anutu (Schar, 2021: 154).1* M3BpmaBame naMeTHHUX
yroBopa TeMeJbH Ce Ha jaCHUM PaBUJIMMa U CAaBPEMEHOj TEXHOJIOTHjU, Mehy THM,
CUTYPHOCT HHUje 3arapaHToBaHa. [[aMeTHU yTOBOpH MOTY UMaTH 6e36eJHOCHE
npo6JieMe KOju MOTY JIOBECTH /10 HEHaMeHCKOT Kopuiihewa cpejacrasa.’”
Penumo, mHoru JE®U npoTOKOJIM U anlJIMKalMje KOPUCTE eKCTEPHE U3BOpE
N0/IaTaKa U Cllel|MjaJIHe a[MUHUCTPATOPCKE K/byYeBe 3a yIIpaB/bakbe CUCTEMOM,
cnpoBobhere naMeTHUX HAZIOTPaib1 YTOBOPA UJIM YaK UCK/bYYUBabe Y XUTHUM
cay4dajeBumMa (Schar, 2021: 170). Mako oBo He Npe/cTaB/ba HY>KHO Mpo6JieM,
KOPHUCHHUIIM 6 TpebaJio a 6yZy CBECHU Jia IOCTOjU PU3UK O/Jf 3JI0yoTpeba.

4.2. TokeHu3ayuja cpedcmasa/umosuHe

TokeHu3ayuja je HOBa TEXHOJIOTHja KOjOM Ce HeKa UMOBHHA JJUTUTAJIN3Y]e
u fo6uja popmy TokeHa (gururtasHor ¢ajia).l ,lpaBo cajpKaHO Y TOKEHY
MOXKe OGUTHU CBAKO MPaBO Koje je moJo6HO Aa Ao6uje CBOj JUTUTAJIHU OOJIUK:
IIPaBO CBOjUHE HA NNOKPETHOj UJIM HENIOKPETHOj CTBAPH, YAEO y IPUBPESHOM
JpyLITBY, IpaBO UHTeJIEKTYyaJHe CBOjuHe, PUHAHCUjCKH MHCTPYMEHT, IPABO
Ha y4yeCTBOBake€ y JOOUTH, IPABO HAa KaMaTy, IPABO /A Ce 3aXTeBa UCIY e e
oapeheHe unHuabe v camyHo” (LBeTkoBuh, 2022: 450). TokeHuzayuja je 061UK
JUTUTAIU3ALUje a MOKeHu3ayuja cpedcmasa 3Havyu jaa ce Gusnudka cpeJcTBa
npeTBapajy y AUrMTalHa CPeACTBa, Koja ce MOT'y NOJEeJUTH, a NOoAjeJUHULEe
MOTY OUTH NpeAcTaB/beHe dueumaaHum mokeHom (Sazandrishvili, 2020: 68).
B/iok4yenH TexXHOJIOTHja, MOpeJ Kpenpawa KpUNTOBaJIyTa, NPOIIUpEHA je
Ha MHOTe JIpyTe MOCJOBHe Mpoliece. JelaH TaKBa eKCIaH3uja 6JI0KYerHa je
TOKeHM3allja UMOBHHE, METO/, KOjU IpeTBapa IpaBa Ha CPe/iICTBO y AUTHUTAJHE
TOKeHe KOjuMa Ce MOXKe TProBaTH Ha 6JIOKYEMHOBUMA, TPEH/, IPUCYTaH OF,
2018.rof. CBe BUIlle CTBApU Ce TOKEHU3Yje, 0/ yMETHUYHUX Jie1a, ujaMaHaTa,
aKIuja KOMIIaHU]ja 10 OpPO/I0Ba, aBUOHA M HEKpeTHUHA. ToKeHU3anuja cpeicTBa
Ha 6JIOKYeHHY Npy>Ka HoBe GUHAHCHUjCKe U NT0CJ0BHE MOTYRHOCTH aJikd MOXe

14 BpeaHocT cpeAcTaBa 3aK/byYaHUX y MaMEeTHUM yroBopuma BesaHum 3a JEOU 2021.
roa. npeuwaa je 10 munujapau YC/. To HUCY U3HOCH 06MMa TpaHCAKIMja MU TPXKUIIHE
KanuTasu3lanuje, Beh BpeJHOCT pe3epBU 3aK/byYaHUX Yy NaMeTHHUM YyroOBOpPHUMaA,
pacnoJiokMBHX 3a Kopuinhemwe Ha pasauunTe HaurHe (Schar, 2021: 155).

15 JIE®U cucTemu cy U3JI0’KEHH PU3ULMMA Be3aHUM 3a: U3BplIeHhe NaMeTHUX YTOBODPa,
OIEepPaTUBHY CUTYPHOCT U 3aBUCHOCT O/l APYTUX IPOTOKOJIA U eEKCTepHUX o aTaka. [llupe
0 oBOMe, BuAeTu: Schar, 2021: 170-171.

16 Tokenusayuja uMa mupy npuMeny. Kaja ce npumemwyje Ha 6e36eJHOCT MoAaTaKa,
TO je Mpolec 3aMeHe OCeT/bUBOT eJleMeHTa NojaTaka (HIp. 6poj 6aHKOBHOT padyyHa),
HeoCeT/bUBUM €KBUBAJIEHTOM — TOKEHOM (HAaCyMHUYHU HU3 N0flaTaKa KOju HeMa CyLITUHCKY
WJIM UICKOPUCTUBY BPeAHOCT UJIM 3Haueme). TokeHU3alMja cpeicTaBa je Ipolec IpeTBapama
CcpeJicTBa MJIM IpaBa BJACHULITBA HaJ CPeJiICTBOM Y TOKeHe. TOKeHU MoTry nNpeAcTaB/baTH
WJIeHTUTeT NojeJijMHala, UMOBHHCKA IIpaBa U joll MHOTO TOTa.
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JloBeCTH U Jlo nopeMehaja, moce6HO y PUHAHCHUjCKOM CEKTOPY U TPXKULITY
HekpeTHHUHa (Sazandrishvili, 2020). Onta uieja TokeHU3alKje je Ja cpe/icTBa
6yay AOCTYINHHUja a TpaHcaklUje epukacHuje. KOHKpeTHO, TOKEHM30BaHa
MMOBHHA Ce MOXe JIaKO U 6p30 MpeHeTH Ha 6uJio Kora y cBeTy. OBa UMOBHUHA
ce MOXe KOPUCTUTHU y MHOTUM /JlelleHTpaJIu30BaHUM allJIMKallujaMa v 4yBaTHU
y OKBHUPY NnaMeTHHUX yrosopa. [locToje pa3/jiMuuTH TEeXHOJIOLIKHA HAaYUMHU
Kperpamwa 6J0KYeHH TOKeHa aJiu Ce, 3a cajla, BehMHa TOKeHa M3/aje Ha
HTHUPHUjYM 6JIOKYENHY IPEKO a6I0Ha TaMeTHOT yroBopa Koju ce Ha3uBa EPII-
20 cranpapn TokeHa (Schar, 2021: 157). OBU TOKeHU Cy MHTeponepabuIHu U
MOT'y Ce KOPUCTUTH y ckopo cBuM JEDPU ansnmkanujama. OCHOBHU Npo6GJieM y
Be3U Ca TOKeHUM30BaHOM MMOBHHOM je PU3MK Be3aH 3a M3jaBaoua. 3BopHu
JUTHMTAJHU TOKEHH, Kao UITO Cy OUTKOUH U UTHUPHUjyM, HUCY IPO6JIeMAaTUIHU
y oBoM norsiely. HacynpoT ToMe, Ka/ia HeKO yBeJie TOKeHe y3 o6ehame, Ha
npuMep, UCIIJIaTe KaMaTe UJIU UcIopykKe pobe, BpeJHOCT TOKEeHA 3aBUCH OJ
KpeAuOUIUTEeTA U3/laBaola. YKOJIMKO U3/aBaJjiall He XeJu UJIH HUje Y CTamby
Jla U3BPIIU 06aBe3y, TOKEH MOXKe U3ryOUTH BpeJHOCT.

5. luruTaJiHa BaJlyTa LeHTpaJ/iHe 6aHKe

JluzumasHa easnyma yenmpasHe 6avke (y HactaBky u /IBIIB) jecTe HOBU 06/1MK
3BAaHUYHOT JUTHTAJHOT HOBIA. 3HAUYaj KPUITOBAJYyTa U yJa3aK BEJUKHUX
TeXHOJIOWKUX GUpPMHU ¥ PUHAHCHjCKe YCAyTe, HaBeJe Cy LeHTpaJlHe GaHKe
IIMPOM CBeTa /ia pajie Ha Kpeupamwy HOBOT JUTUTAJJTHOT HOBIIA KOjU Ce Ha3WBa
JUTrUTaJHa BajayTa LeHTpasHe 6aHke (Central Bank Digital Currency).
HUmnnementanuja JIBUDB 3aBucu o MoTHBanMje rpabaHa fia ycBoje 0Baj HOBU
06JIMK JUTUTAJHOT HOBILIA, IITO je IUPEKTHO MOBE3aHO Ca IbUXOBUM I10BEpEHEM
y ABLIb exocucteM (Amaral, 2022: 166).Y auTepaTypu ce yrJiaBHOM HaBO/IU Jia
je ZIBLIb HOBHY 06JIMK HOBIIA IIeHTpaJiHe 6aHKe, 0JTHOCHO, 06aBe3a IeHTpaJIHe
0aHKe, JEHOMUHOBaHa y moctojehy 00payyHCKY je TUHHUIY, KOja CJYKH Kao
Cpe/iCTBO pa3MeHe U 4yBaie BpeJHOCTHU. lleHTpasiHe 6aHKe Beh Kopucre
JUTHUTAJHU HOBAI| y BUJly Pe3€PBU UJIM CTakha Ha pauyHHUMa 3a MOpaBHambE,
KOje Zip>Ke MocJI0BHe 6aHKe U Jipyre GUHAHCUjCKe UHCTUTYLHje y LleHTPaJHoj
6aHI M. OBa KOMO6UHAIMja HOBUX M MOCTOjehrnx 06JIMKa JUTMTAJHOT HOBLA
IeHTpaJiHe OaHKe YMHU U3a30BHUM Mpelu3Ho febunucame [IBIbB (Bank for In-
ternational Settlements 2018: 3).,/IBLIb ce Mmoxe feduHUCATH Kao eJIEKTPOHCKA
ob6aBe3a IleHTpaJiHe GaHKe M3parkeHa Y HAallMOHAJJTHO] MOHETAPHO] je JUHUIIU
Koja JleJ1yje Kao cpeJCTBO pa3MeHe U yyBamwa BpegHocTU (Kochergin, Yangi-
rova, 2019: 83). ¥ UzBemrajy banke 3a MehyHaposHa mopaBHamka HaBOJHU Ce
aaje: ,JIBLUB qurutasHy 06/1MK HOBIA IIeHTPaJIHe 6aHKeE KOjU ce pa3JiuKyje o/
CTama Ha TpaJJUIIMOHAJHUM payyHUMa pe3epBU UM pauyHUMA 3a I0paBHAbE,
O/IHOCHO, TO je AUTUTAJHU UHCTPYMeHT NJiahamwa, JeHOMUHOBAH y HAl[UOHAJTHY
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06pauyHcKy jeaununy (Bank for International Settlements, 2021: 13). EBporncka
LleHTpaJiHa 6aHKa TepMUHOM dueuma.JiHu eepo ,03Ha4aBa o6aBe3y EBpocucTtema
€BUJIEHTUPAHY ¥ JUTUTAJTHOM O0GJIMKY Kao JONYHY FTOTOBUHU U [IETIO3UTHUMA
IleHTpaJiHe 6aHKe”, HaryamagBajyhu Ja 64 ,JUTUTAJHA €BpO 6O caMo joll
jeaH HAYMH cHab/eBawa eBpOM, a He MapaJiesiHa BaayTa“ u ,TpebaJsio 6u aa
6y/ie KOHBEPTUOUIIAH ca PYyTUM 06JIMIIMMa eBpa, Kao HIIP. HOBUAHUIIE, pe3epBe
LleHTpaJiHe 6aHKe U Jeno3uTH nocjoBHUX 6aHaka” (European Central Bank,
2020: 3-9).

Y UzBemTajy banke 3a MmehyHapoaHa nopaBHawa u3 2021. ros. USHETHU CY
3ajeIHUYKM CTAaBOBM BOJlehHMX CBETCKUX LiEeHTPaJHUX 6GaHaKa O CUCTeMY
HBUXOBUX JUTMTAJTHUX BaayTa. OCHOBHU 3aKJ/by4LM y OBOM U3BEIUTAjy Cy: Ja
cucteM /IBLIB Tpeba fa ypaBHOTEX M MHOBUPAHHU jaBHU U NIPUBATHU CEKTOP
nJiahamwa; NoCcTU3ame JIaKor IPOTOKa cpejcTaBa Ka U U3 JpyrUX NMJIaTHUX
CHCTEMa W apaHXMaHa; LleHTpaJiHa 6aHKa Mopa CTBOPUTH NOBepeme y
JBIB cucteM; moce6HO je BaxkaH MPUCTYI U TPeTMaH MojaTaka o mjaahamy,
NHMTawka NIPUBATHOCTHU MOTY CTBOPUTH HU3 M3a30Ba (CTaHJapAH 3a pa3MeHy
nojlaTaka M KOONepaTUBHOCT ca TPaJAULMOHAJHUM CUCTEMHUMA 3aXTeBajy
JleTa/bHe HHOpMalMje 0 pauyHUMa U TpaHCaKlMjaMa); pa3BUTH NPAKTUYHY
MHTeponepabUJIHOCT HOBUX Ca MOCTojehUM cucTeMUMa Nahawa; AHU3ajH
JABLB cucteMa Tpeba fa 6yse TakaB Jja 1060Jbll1a MOHETapHY U GUHAHCHUjCKY
CTabGUJ/IHOCT, KOErsuCTHUpa ca CHaXXHUM NPUBAaTHUM HOBLEM M NOHYAHU
KOPHUCHHUIIMMa UHOBAaTUBHA U epukacHa cpefcTBa muahamwa (Bank for Inter-
national Settlements: 2021: 1).

6. [Iporpama6uinu HoBaL, (Programmable money) u Stablecoins

TepMuH npoepamabuiHu HO8aY KOPUCTHU ce, u3Melhy 0CcTasIor, 3a pa3/IMKOBabe
HOBIJAa 3aCHOBAHOT Ha 6JI0KYeUHY (YK/by4yjyNu 6UTKOUH) Of APYTHUX 06JMKa
JUTUTAJHOT HOBIA. [IporpaMabuiny (maMeTHH) HOBaIl 03HaYyaBa HOBaIL KOju
NpoBepaBa /ia Jiu Cy JaTH YCJI0BU UCITYHEHU IIpe HEro LITO Ce MOXKe NOTPOLIUTH.
[IpegHOCTH NaMETHOT HOBIA Cy Y TOMe LITO oMoryhaBa KOHTpPOJIY: Kaja, Te
Y KO ra Tpoilu, KoMe ce ucmahyje u 3a wra. lleHTpasiHe 6aHKe UCTPaAXKYjy
NpeaHOCTH NporpaMabuiHOT HoBIa 3a JIBIB u pa3zauyuTa KoHLENTya Ha
peniewa 3a kwUxoB Au3ajH (Weber, Staples, 2022: 112). [liiahawa 3acHoBaHa
Ha OJIOKYEMHY KOPHCTe HaJIoTe KOje KOHTPOJIUINY Kpajibh KOPUCHHUILH,
ocMull/baBajyhu 06JUK npozpamabuaHoz HO8YA NOOPHAHOZ2 NAMEMHUM
yzo0eopom. KoHLlenT mporpaMabUJIHOT HOBIIA Ce YCaBpIIaBa, npy»ajyhu HoBe
MoryhHocTH ¥ u3asose (Bugetu: Weber, Staples, 2022: 113-122).

CmabusaHe kpunmoeasyme (y HacTaBKy U stablecoins) je TepMuH Koju ce
KOPHCTH 33 KPUIITOBAJIyTe YHja je BpeJHOCT Be3aHa 3a 3BaHUYHe BaJIyTe UJIU
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Jpyry uMoBuHY. lln/b HacTaHka stablecoins je pemaBawe ,QyHAaMeHTaTHOT
NHUTawka KPUITOBAIYTA, KAo IITO CY GUTKOUH U UTUPHUjYM, BbUX0Ba [IpeBesIrKa
HeCTabUJIHOCT KOja CMabyje ’hUX0BY ePpUKACHOCT Kopullhewa Kao cpeJicTaBa
miahawa uiu yyBawa BpeaHocTu” (d’Avernas, Bourany, Vandeweyer, 2021: 2).
OBa BpcTa KpunToBaJsyTe oMmoryhaBa KoM6uHalLujy epuKacHOCTH 6JI0KUEUH
TeXHOJIOTHja ca cTabuJHowhy TpaJAULMOHAJHUX BaJyTa U APyre UMOBUHE.
Hauu je ctaB s1a HacTaHak stablecoins jecTe noky1aj npeBaJin3a)emwa npobiemMa
M3pa)keHe BOJIATUJIHOCTH KPUIITOBAJNyTa, a Be3MBambe 3a UMOBUHY Koja ce
cMaTpa cTabuJIHOM jecTe jOll jeJlaH MU3a30B 3a KYIILle OBe KPUIITOBAJIyTe
(cBepony cMO HECTAGUIHOCTH TPaJUIIMOHAJIHUX BaJayTa U Apyre ,CUTypHe"
uMoBUHEe). Stablecoins cy, MehyTuM, npuByKJie MHOre UHBECTUTOpPE Y
nocJieIlbUX HEKOMKO roarna.l’” Hajsactyn/benuju Tun stablecoin BesaH je 3a
3BaHUYHY BaJIyTY, KAo eJIeKTPOHCKA jeJUHM1la Bpe{HOCTH Ha AUCTPUOYHPaHO]
KibU3Y,y ogHocy 1:1 (06MYyHO aMepUYKH Jj0J1ap) U YBEK Ce MOXKe UICKOPUCTUTHU
UCTH U3HOCY BaJyTH AeHoMUuHaLyje (d’Avernas etal. 2021: 7). 3ajlbuX roMHa,
stablecoins cTBapajy HHM3 M3a30Ba MOHETApHUM BJIaCTUMa IIHUPOM CBETA,
noce6HO T3B. I7106aJ1HU stablecoins. MHOT'Y TBp/iE /ja CMO CBEJIOL U TEXHOJIOLIKE
peBoJsylLHje y 06J1acTH HOBLA U IJahaka, Koja je 3amoyesia ofi CTBapamba
OMTKOMHA [10 NojaBe pa3nuuTUX stablecoins npojekara (Arner, Auer, Frost,
2020: 2). U3a30BU peryJlaTOpHUX TeJia CY BeJIUKH, O] peTryIucamba Cy I TUHCKU
VM3MeHeHOT TPaJUIIMOHATHOT PUHAHCHUjCKOT CEKTOPA, IPEKO CETMEHTUPAHUX
JlelleHTpaJiu30BaHuX GUHAHCHja U HBbUXOBUX MHCTPyMeHaTa — GUTKOMUHA,
JIpyTrUX KpunTosajayTa U stablecoins, ,koju cy nocTta/iv rnaBHa ajJTepHaTUBa
CyBepeHUM MOHeTapHUM apaHxMaHuMa“ (Arner etal. 2020: 2). [I[puBaTHHU sta-
blecoins uMajy noTeH1djas Aa 6y1y yCBOjeHU Kao cpeAcTBo siahawa 3a online
KYTIOBUHE, peer-to-peer U MUKpo nyiahamwa, ja c/1y»Ke Kao AUTUTaJTHU MOHETapHU
VHCTPYMeHT 3a yrpaamwy y TJK ansvkanuje, yk/byudyjyhu nporpaMabuiHu
HOBaI| 1 naMeTHe yroBope (Arner et al. 2020: 3-4). Y nutepaTypu ce npaBu
passiurka usMehy o6MuHUX stablecoins (MMajy orpaHu4yeHy HaMeHY, Maja ce
OHa BpeMeHOM MOKe NPOLIMPUTH) U IJ106aHUX (3HadajHux) stablecoins, koju
VMajy WHPOKY NPUMEHY U MOTY YTPO3UTH QUHAHCHUjCKY CTAbUIHOCT (Arner
et al. 2020: 14).'®* MoHeTapHe BjiacTH 64 Tpeb6aJsio aa uszpade odzosapajyhu
peaysamopHu u Had30pHU oksup 3a stablecoins, noce6Ho ryo6asiHe stableco-
ins. TexHoJsioruje HyZe HoBe MOryhHOCTH o60JbIlIakba HaZl30pa U KOHTpoJIe
cnpoBohewa nponuca. Stablecoins U Apyru o6JMLM AelleHTpaan30BaHUX
duHaHCHUja He caMo Ja Ipe/CTaB/bajy peryjaaTopHe U HaZil30pHe n3a30Be Beh
npy»ajy moryhHocT yrpahuBama okBHUpa 3a Ha/A30p U npahewme AUPEKTHO

17 Op2018.rox. yKynHa TpKUIIHA KanKTaau3anuja stablecoins mopacJaje ca 3 Musujapae
YC/Z Hanoyetky 2019.roz. Ha 35 muaujapau YC/ y janyapy 2021.roz. (d’Avernas etal. 2021: 2).

18 O 3Hauajy pery/aucama stablecoins u MmehyHapogHUx cnopasyma 360T BbUXOBUX
NpeKorpaHUYHUX NOTeHLUjaaa, BuieTu: Arner et al. 2020: 14-17.
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y CHCTeM, TOKOM Ipolieca lbUX0BOT Kpenpamwa 1 aytopusanuje (Arner et al.
2020: 23).

7. 3aK/by4akK

HelaBHe TexHOJIOIIKe HHOBALUje peBOJIYIIHOHK CAJIE CY CBET HOBIA, MJ1ahama u
eKOHOMCKe pa3dMeHe. DMHAaHCHjCKU TPOU3BO/IU U YCIYTe lelleHTPaJIu30BaHUX
TEXHOJIOTHja CTBOPUJIU CY KOHIIEIT JlelleHTpain3oBaHuX ¢uHaHcuja (JEDU).
PasBoj JIEDH, kao aaTepHaTUBHOT U KOHKYPEHTHOT pUHAHCHUjCKOT CEKTOPA,
MO/ICTAKAOo je Mpollec AUTUTAJHUX UHOBALMja TpaJUllMOHAJIHUX PUHAHCH]a.
MHTepecaHTHO HUCTPaXKMBakbe 0 HAYMHY Ha KOjH je MHQOpMaLMOHA TEXHOJIOTHja
yTunasa Ha GUHAHCUJCKU CEKTOP, y MOCJeAbUX HEKOJIUKO TOJIUHA, yKa3yje
Ha ,MTHOpHCakbe NPUJIUKA HACYyNIPOT PU3HKaA, AUXOTOMHU]ja KOja je HacTaja U3
HajHOBUjuX Aocturuyha“ (Amaral, 2022: 6). C jeaHe cTpaHe, UHGOpMaIUOHE
TeXHOJIOTHje JoNpruHoce ePpUKACHOCTH Npy’Katba GUHAHCUjCKUX YCAYTa, C
Jlpyre cTpaHe, OHe NIOBJIaue HeKe 3HayajHe W3a30Be. MHOT'U 0/, TUX U3a30Ba
II0OBe3aHHU Cy Ca HeJJOCTAaTKOM jeIUHCTBEHUX KOHIenaTa y ¢uHaAHCHUjCKOM
CEKTOpY, 360r yera je oTexaHa KOMyHHKalMja u3Mehy yuecHuka y rimo6ajsHoM
¢duHaHCHjcKOM cucTeMy. HeKoMIaTUOUJIHOCT pa3IMYUTUX PUHAHCHUjCKUX
CeKTopa oTexxaBa pa3aMeHy UHPopMalrja uaMmehy mbUX U HHTErpucame TUX
nHdopmanuja. Y JMHaMUYHOM U CerMeHTHPaHOM PUHAHCHjCKOM CUCTEMY
MOHeTapHe BJIACTH CYy04YaBajy ce ca U3a30BOM Be3aHUM 3a 04yBatbe GUHAHCHUjCKe
CTAabUJHOCTHU U NOBepema y MOHeTapHU CUCTEM, JI0OK Ce MOCJOBHU CBET
cyodaBa ca u36opom usmehy HoBUX GUHAHCHUjCKUX U TOCTOBHUX TEXHOJIOUIKUX
MoryhHocTu ¥ npatehux pusuka. UHTerpucaHu norJieJ, Ha 3ajeJHUUKY
KOHLeNTyaanu3anujy y 06J1acTU eKOHOMUje U pUHAHCH]ja U ajbe je U3a30B,
npe cBera 360r MOKyIllaja TAKBOI UHTerpUcama Ha TeMeJby QyHKIMOHUCAhA
TpaJAULMOHATHUX GUHAHCH]CKUX CUCTEMA, Y3 HEJOBOJbHO YKJ/byUHBakhe
VMHOBallUja JielleHTpaJIu30BaHUX TeXHOJIOTHja U pyTMX MHOBAIlMja, Kao LITO je
10jaBa HOBUX 00JIMKA T0OBEepetha, HOBIA M MHCTPYMeHaTa My1ahama, Kao U HOBUX
NIOCJIOBHUX MO/ieJ1a 3a IUTUTa/IHe eKOHOMCKe pa3MeHe. UHpopMalije U3 BUllle
XeTeporeHUuX PUHAHCHjCKUX CUCTEeMA BaJba 06je JTMHUTH KaKo 6U 6uJio Moryhe
NpaTUTHU KpeTake HOBLA U OTKPUBakbe WjeraJHUX TpaHCaKlHja. 3a cajia He
IIO0CTOjU CBe06GYXBATHU MO/JieJl jacHOT e GUHMCAkha HOBLA U CBUX FbeMY CAUYHUX
KOHLenaTa, Y1uMe je U ynopehruBamwe HUXOBHUX BPEJHOCTHU U OJJHOC pa3MeHe
HeTpaHcnapeHTaH. CBaka dyH1aMeHTaJ/IHA HUHOBAIHja, KA0 IITO Cy 6JIOKUYENH
TeXHOJIOTHja U KPUNITOBaJyTe, IPUPOJHO CTBAapa OTIOpP OJf HEU3BECHOCTHU
U IpOMEHa, M0CeOHO Kaja Cy Te NPOMeHe Je0 r106aHOr GUHAHCHjCKOT
cucTeMa. YMeCTO 3aHeMapHBaka lbUX0Be eKCllaH3Uje, BasbaJso 6U paJUTH Ha
KOMITATUOUJIHOCTHY TPAJULMOHAJTHUX U JlelleHTpaJInu30BaHuX pUHAHCH]ja, U
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KOPUCTUTH NPEeJHOCT 6JIOKYEUH TEXHOJIOTHja, KaK0 y PUHAHCH]CKOj 06J1aCTH
TaKO U y APYTUM CEKTOpPUMA.
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CHALLENGES OF DIGITALIZATION OF FINANCIAL TRANSACTIONS

Summary

The accelerated development of information technologies has fundamentally chan-
ged and improved the functioning of the global financial system, financial markets
and economic exchange. Digitization of the financial sector has generated new
financial opportunities, improved the quality of financial services, enabled faster
and cheaper financial transactions. The challenges accompanying the digital tran-
sformation of finances are related to the regulation and security of using new digital
products, the possible abuse of digital money transfers, as well as the emergence of
technology-based decentralized finances, which may be a factor of factor of financial
instability in direct copmpetition with the traditional financial sectors. This paper
discusses the current digital transformation in traditional financial systems and
decentralized digital finance (DeFi) as an emerging technology enabling decentra-
lized exchange of new forms of digital money and payment instruments.

The products and services of different DeFi platforms are constantly evolving and
may become part of open decentralized finance, i.e. they can function as a single
financial platform. Open Finance would enable the standardization of data exchan-
ge and interoperability of different DeFi systems, but there is still a fact that DeFi
systems emerged as independent systems that are not part of a common conceptual
framework. The term Open Finance refers to the future open financial system, as
a continuation of the development initiated by open banking, with the aim of ma-
king financial resources of clients more accessible in a wider range of services and
platforms. The Open Finance concept is also being developed within the traditional
financial sector. The key condition for the development of open finance is user trust
and “the creation of a wider single data market” (European Union, 2022: 5). The
planned concept of open finance includes: a wider choice for customers through
access to a more customized and personalized range of services and products;
improving access to and use of financial services in all business segments; in line
with data protection rules, providing consumers and businesses with greater tran-
sparency about how their data is used; facilitating data interoperability in open
finance; embedding an open finance approach to client-centred services in a general
cross-sectoral framework (European Union, 2022: 6).
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Adequate regulation of traditional finance and decentralized digital finance is the
basis of financial and economic stability. Central banks and regulatory authorities
should integrate digital innovations in complex and dynamic decentralized financial
sectors in order to monitor transactions, preserve financial stability and prevent
money laundering. One part this paper focuses on virtual currencies. From the
viewpoint of central banks, virtual currencies are not money in the true sense of
the word, for a number of reasons: they are not regulated by laws (as they have
their own rules and payment systems); they do not fully perform all the functions
of money; they are not a generally accepted means of exchange and payment; they
currently have a limited number of users; etc. Yet, we cannot ignore their likely
expansion in the future, nor the fact that a significant amount of money is invested
in virtual currencies.

Keywords: digitalization, financial transactions, challenges, technological inno-
vation, open decentralized finance, regulation, virtual currencies.
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KAKO PA3MPCHTH ,,KOCOBCKH YBOP“? HHTETPATUBHH
IIPUCTYII CPIICKO-AJIBAHCKOM CYKOBY™

Ancmpakm: Y ogom pady usiaadice ce MHyKUH08 KOHYenmya/iHu OKeup 3a
udeHmugukayujy u npesasuaadxcerbe npenpeka eqpuKkacHoM U Npagu4HoM
pewersy UHOUBUJYaAHUX U 2PYNHUX KOHPAUKama u cnoposa. [lomom caedu
NpuKas 0CHOBHUX esleMeHama docadawrbux npezogopa usmehy Penybauke
Cpbuje u camonpoaaaweHe Penybauke Kocoso, cymuparse pesyimama
mux npez2o8opa, Kao U cmagosa CpNckoz jagHoz Mrerkad 0 hpoaaauersy
He3asucHocmu m36. Kocosa u kocosckom numatrsy eeHepasiHo. Hakon moaa
ce npuKkasyjy 0CHO8HU esleMeHmMu d8ejy no3Hamux meopuja UHmepzpynHoa
KoH@aukma padu ocgemsvbasarba npupode koHpaukma udmehy deejy
emHuuykux epyna (Cp6a u Anbanaya). KonauHo, docadawru npezogopu dsejy
cMpaHa cmasssajy ce y nNpukasaHu KOHYenmya/Hu OKeup npe2osaparsd,
padu udeHmugukayuje K/yYHUX mavaka choperba y 00cadaurum
npezosopuma Cpéuje u m3s. Kocosa u Hyhera nomeHyujasHux peuierba
3a HUX080 Npesasuiaxcerbe Ha OCHOBY U3/10)CeH02 meopujckoe modead
npezosaparbay npucycmay mpehee auya (medujamopa). KayuHu Haaas je
maj da ce npe2ogopu Mo2y OKOH4amMu npasu4HUM CnopazyMoM, aau Camo
aKo ce ysajice He caMmo peaaHu (mMamepujasHu) uHmepecu 0eejy cmpaHa
Hez0 npe cgez2a eMOYUOHAJIHU, MO jecm, OHU KOju npou3uJiase u3 npupode
cyKoba coyujarHux udeHmumema 08ejy emHU4KuX 2pyna.

Kmyune peuu: Cp6uja, mss. Kocoso, npezosopu, npenpeke, medujamop,
2pynHU KOH@PAUKM.

" mojasevic@prafak.ni.ac.rs

" Paj je pe3y/ITaT HCTPaXKMBarbha Ha MPojeKTy ,0ATOBOPHOCT Y MPABHOM U APYIITBEHOM
KOHTeKCTYy”, koju ¢uHaHcupa [IpaBHu dakynTeT YHUBep3uTeTa y Humy, y nepuoay
2021-2025.
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1. Ipenpeke [IapeTo epuKkacHOM peliewny ciopa

OJ1 paZioBa KOjU UCTPAXKY]jy Mpenpeke epUKACHOM' ¥ TPAaBUYHOM? pellerby cropa
U yJIory mocpeHUKa (MeHjaTopa) y NpeBa3uIakehy TUX IpeNnpeKa, U3/BajaMo
MHuykuHOB paj u3 1993. roaune (Mnookin, 1993). OBaj ayTop uMa y BUAY
WH/JUBYAyaJjHe U FPyIHE CIIOPOBe KOjU CYy MOTJIU OUTH pellieHd ePUKACHUM
IperoBapameM CTpaHa y CHOpY, aJU A0 TOora Huje JAoLIo 360r 6GPOjHUX
npenpeka. ¥ yeoay aytop (Mnookin, 1993: 235) nac noaceha Ha uctopujcke
npUMepe CyKoba peTUTHjCKUX U eTHUYKUX rpymna y JIubany, Uspaeny, Kunpy,
JyrocsiaBuju, ¥ Ha OCHOBY TOTa [IOCTAaBJ/ba Te3y Jla Cy KOHGJIUKTHU HEU36EXKHHY,
aJTv He ¥ IbUX0BO epUKACHO U TPAaBUYHO pelleme.?

AyTop (Mnookin, 1993: 238-247) na/be u3/1Baja YeTUPHU pENIPE3EHTATUBHE I'PYIIE
npenpeka ehUKacHOM pelllewy criopa. Ha npBoM MecTy HAaBOAY cmpamezujcko
noHawarse cmMpaHa y cnopy, OJHOCHO 3ay3uMake eKCTPeMHUX MOo3UlHja
CTpaHay CIopy Kako 6U MpUCBOjUJIe IITO je Moryhe Behu Jleo KoonepaTUBHOT

1 KoHuent epuKacHOCTH KOjH ce Hajuelthe KOPUCTH y aHAJIM3U IPeroBapama v pelaBama
crnopoBa U KoHduMKaTa jecTe KoHIenT [lapeToBe eprkacHOCTH. [lapeToB KpUTepUjyM
edUKaCHOCTH 3HAUHU Jla HEKA IPOMeHa 10Bou 10 [lapeToBoOT Mo6osblIaka ako he 6ap jeHOM
nojeAuHIy 6UTH 60Jbe, a ja ipyruMa He 6y/e rope. Kaga Hucy Mmoryha fjasba mo6osbiama,
nocrtoju llapemos onmumym (Pareto, 1906).

2 TIlpaBja HHUje UCTO UITO U NpaBU4YHOCT. DopMaJsiHa NpaB/a je jeHAKO MOCTyNake y
jelHaKUM CTBAapUMa, a HejeJHAKO Y HejeJHAaKUM. Iby lonywyje MaTepujaiHa npaB/ja Koja
Ka3yje Koje c/yuyajeBe Tpeba TpeTHUpATH jeJHAKO, a KOje HejeiHAKO. Y IUTepaTy Py eKOHOMCKe
aHaJIM3e paBa MaxoM ce CHOMUHY AiBa PosicoBa MaTepujasiHa npuHnuna npasje (Rawls,
1971: 60-65). [IpBY, c1060/a ce jeHAKO TapaHTyje CBUMa JIOK CBOjUM IMOHALIAKHeM He
yrpoxanajy cJ1060/e APyTUX (KOHIeNT HeraTUBHe c10604e). Ipyry, ApyLITBEHE U EKOHOMCKe
Heje/IHAKOCTH MOTY /ia IOCTOje ¥ APYIITBY aKo ce pa3yMHO MOXe OYeKUBaTH Jia je TO Ha
KOPHCT CBUX 4/JIaHOBA, @ HAPOUUTO Ha KOPUCT OHUX KOjU A06Ujajy Mame of pyrux. KonauHo,
NpaBUYHOCT (EHIJL. fairness) je npuarohaBamwe GpopmMasiHe npaBjie CBAKOM KOHKPETHOM
cJy4ajy, ;beroBuM ocobeHocTuMa. lobpo je mo3HaTo Aa cyAuje Tpeba Ja ucnosbe U ocehaj
NpPaBUYHOCTH OZiMepaBajyhHu OKOJTHOCTH CBAKOT KOHKpPETHOT cJy4Yaja (Bulle o MpaBAU U
NpaBUYHOCTH y: Vranjanac, Dajovi¢, 2014: 93-100).

3 /Jla 6u noTkpenuo cBojy Te3y, MHykuH (Mnookin, 1993: 235-236), usmebhy ocraJor,
HaBOJAU IpUMep UHAMBU/yaJHOT CIOpa U3 aMepHYKe Cy/CKe IpaKce — pa3BOJ CyNPYy>KHUKaA
1 60pb6a OKO cTapaTe/bCTBA HaJ leTeTOM. YMecTo UcLpbyjyhe 60p6e oko pa3Bojaa U
cTapaTeJ/bCTBa HaJ, AeTeTOM y [yTOTPajHOj U CKYI0j MapHULY, CTPaHe y CIIopy MOTJle cy Aa
NPUCTYIIe IPeroBapamy OKO TUX IUTamka U UCXOAY]jy OKOHUYaHe CIIopa C HUKUM TPOIIKOBUMA.
Jpyrum peynma, o6e cTpaHe, yK/by4yjyhu U fieTe, MOTJIe Cy 1a 1060J/blIajy CBOje O3ULUje
(mocturny IlapeToBo no6osbllame) Aa Cy NPUCTYNHIe IPEroBOPUMa, ajli yMeCTO Tora
CIOp Ce OKOHYaBa CyACKUM NyTeM Ha HAYMH KOjUM Cy U CYNIPY>KHULU U leTe Ha TYyOUTKY.
Taj ry6uTak ce 0o4HOCH Ha eKCIJIMLUTHe TPOLIKOBE aJiBOKaTa U BellTaKa, ajlu U 3HavyajHe
MMILJIMLUTHE TPOIIKOBE, NOMYT HaHOIIekha eMOLIMOHAJIHOT 60J1a leTeTy UJIM [Toropliama
MeDhyco6HOr 0HOCa CYyNIPY>KHUKA U BbUXOBOT OZJHOCA C JIeTeTOM.
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BuIIKa.* PelluMo, aKo je Kymal, cipeMaH JAa Kynu Kyhy no nenu oz 100.000
espa, 10K je poJiaBall cipeMaH Jia npojia kyhy o nenu o 90.000 espa, nojieia
KoonepaTuBHOr BuliKa of 10.000 espa Ha jefHaKe JieJioBe NpeJicTaB/bajia 6u
pa3yMHo peniewe. Ho, mpoaasal; v Kynai, Mory aa yhy y ucnpnsmyjyhy 60poy
OKO IoJiesie KOONlepaTUBHOT BUIIKA paJiu y3uMamwa Beher Jesia kosada. To
61 6UJI0 pallMOHAJIHO NOHAllake, aJId je IUTake Ja JIU je pa3yMHO, UMajyhu
y BUJlY TO /ia elUJIOT CTpaTerujcke 6opbe Moxe GUTHU HENOCTHU3akbe NoJes1e
KOOIMepaTUBHOT BHINKA.” XUMNOTETUYKH, aKO Kymal U MpojaBall 3Hajy
obocTpaHe pe3epBallMOHe LieHe, IpoaBal] MoxXe 3ay3eTH CTpaTerujy npojaje
He ucnod 99.999 espa, a Kynai, cTpaTerujy KynosuHe He usHad 90.001 espa. Y
OBOM CJIy4ajy CBAaKO 6M »KeJieo [ja NpUCBOjU LITO je Moryhe Behy BpegHOCT
KoormnepaTUBHOT BulliKa oA, 10.000 espa. Y nuTamwy Cy iBE EKCTPEMHE MO3ULIH]je
paju MaTepujaausalnyje MakCMMaJHe BpeJJHOCTH KOONepaTUBHOT BUIIKA, a
KOja 3aBHCHU OJf BpeJHOCTHU KpeJUOUJIHe peTHe jeJHOT U APYTor y4yeCHUKa
y nperoBopuMa.® CBe y cBeMy, OBaKBa CTpaTerujCcKa Urpa MOe J0BECTH [0
Tora Jia ce 06a y4yeCHHKA y IperoBopuma Haby y Jioniujoj nosuiujy, Tj. aa
pesy/TaT nperosopa 6yzie HeoCTHU3ake A0r0BOPa OKO 10/jesle KOoepaTUBHOT
BUIIKA. EKOHOMCKHU pedyeHo, HETO MCXO0/i MOKe OUTHU HeNoTpebHO pacUunambe
pecypca (HOBLia, BpeMeHa U JIpyrux) Ha HeycCIellHe [IPeroBope 0Ko MoJesie
KOOIlepaTHUBHOT BUILKA. Y HallleM IpUMepy TO 61 3HAYMJIO /a Kynonpo/aja He
6u 61.J1a peaIM30BaHa, ITO OU NIpe/iCTaB/bajlo HEKOONIEePAaTUBHO pellewe Urpe.

Jlpyra npenpeka epruKacHOM pelllehy CIopa NoCae[Una je T3B. NPUHYUNai-
azeHm npo6sieMa Koju HacTaje 300T [UBEPreHTHUX MOJACTHIaja (MHTepeca)
areHTa W npuHnunaja. [[puHIUNaI-areHT Npo6JieM MOXKe Ce UCIHOJbUTHU
y OZJHOCY a/iBOKaTa U KJIMjeHTa, aJli U y OJJHOCY MeHallepa Kopropaluje u
BJIaCHUKA (aKIjMOHAapa), MOCJ0/aBIa U paJiHUKA, N3a0paHuX NpeACcTaBHUKA
u rpabana (rsacava), uta. Ha npuMep, u3abpaHu npejicTaBHUK 6U MOX/1a
HAacTojao /ia o4yCTaHe 0J] 3aK/byueta HEKOT IP’KaBHOT cllopa3yMa Ha yuITpo
HHTepeca rpahaHa 360r nmpoijeHe a 64U TUMe U3TYOHO IJIacoBe Ha U360pHUMa.

Kao Tpehy npenpeky ycrnemHuM nperoBopuMa MHYKHUH H3/iBaja 6pojHe
KoeHUMugHe gpakmope. 3aapxkaheMo ce Ha asep3uju npema 2y6umky v edpekmy

4 PacnoH usMmebhy iBe pe3epBalMoHe IieHe jeCTe KOONepaTUBHU BUIIAK (EHTJI. cooperative
surplus), Koju, y OCHOBH, IpeICTaB/ba HOBOCTBOPEHY BPEJHOCT yCJie aJloKallije pecypca
0/l HU’Ke Ka BUILOj BpeHOCTHU. 3a BHUILle JleTa/ba BUJETH TeOPHjy nperopapama y: Cooter,
Ulen, 2016: 74-76.

5 Kytep u Jynun (Cooter, Ulen, 2016: 76, fusnota 5) KopucTe TEPpMUH pA3yMHO peuierse
HacynpoT paljMOHAJHOM pelleky U HaBO/le, C TIO3MBOM Ha pe3y/iTaTe KOHTPOJHUCAHUX
eKCclleprMeHaTa, /1a Beh1Ha Jby/11 He OM TPUXBATHJ/Ia OBAKBY OHY/y OKO IleHe.

6 IlojesrHAYHe UCIIJIATe UTpavay CJIy4yajy HEKOOIepaTUBHOT pellletba Urpe (HenocTru3ama
crnopasyMa) npejcTaBJ/bajy BpeJHOCT BhUXOBUX IPeTHU (eHII. credible threats).
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oksupa. ABep3uja npemMa ry6UTKY je OTeJIOTBOPEHA Y JbY/ICKOj TEHAEHIUjH A
ce ry6uUIM IPOLlekbYjy 3HaYajHUje Hero oOHULM JeHTUYHe BesinurHe. CX0HO
ToMe, BehrHa /by i1 HUje ClipeMHa Ha pU3uK (da ce koyka) kaja 6upa usmehy
CUTYPHOT M HECUTYPHOT 100U TKa, YaK U KaJla HeCUTYpaH 0O TaK MOXe J0HETH
Behy kopucT. C pyre cTpaHe, Jby/J4 Cy BUILle CIPEMHH Jla IPey3My PU3UK (da ce
KoyKajy) Kako 61 u36erJiv cugypaH 2ybumax Hero LITO Cy CIPEMHH Jia IPey3My
PH3HUK KakKo 61 OCTBApHUJIM JOOUTAK, YaK U KO je Taj CUTypaH ry6uTak Behu.
OBa KOTHUTHBHA 6apujepa MoXe YTHUIIATH Ha UCXOJ, IperoBopa ako 60U jeAHa
CTpaHa [IpoLeHN 1A Aa YCTYNaK KOjU YMHHU JPYT0j CTPaHU Ipe/cTaB/ba CUTYPaH
ry6uTak. [lo joruny 6MxeBUOPUCTA, Ta CTpaHa OM Ipey3eJia pU3HK Jja U36erHe
CUTypaH rybUTaK, Tj. HaCTaBMJ1a 61 ca IperoBoprMa Koju ca coboM Hoce Jja/by
HeHM3BeCHOCT U PU3UK U TOTeHLMja/IHU o/ 1a3ak Ha cyhemwe. [lasbe, kaza je ped
0 eghekmy yokgupasarba, OH 3HA4U Ja NojeAUHIU JOHOCe Pa3/JIUYUTe OAJIyKe
- OZJIYKY Jla Ipey3My PU3UK HJIM He Y 3aBUCHOCTH O/, TOra /ia JiM je MOHYy/a
onuuja 06J1MKoBaHa Kao A06MTaK (M0O3MTHUBAH OKBUP) UJIK I'yOUTaK (HeraTuBaH
okBUP).2 Y cayyajy 1o61TKa, u36erasa ce pusuK, a y cJy4ajy ry6uTKa, pusukK
ce IpeysuMa, Te MaHUIyJ1alija OKBUPOM MMa 3Ha4yajHe UMIIJIMKaLuje, usMehy
0CTaJIOr, ¥ Ha Ipoliec Iperosopa.

KoHauHo, nmocsieamwa npenpeka ebruKacHOM pelliery criopa TH4Ye ce 106po
UCTpaXkeHe [10jaBe y OKBUPY COLMjaIHe ICUXO0JIOTHje, Ipe CBera, 0/, UCTPakMBaya
1 npodecopa ncuxosioruje ca Crendopya, Jiu Poca (Ross, 1994). ¥ nutamwy
nojaBa peakmueHe dega/i8ayuje Koja ce OJHOCHU Ha CUTYyalUjy Kaja jegHa
CTpaHa y IperoBopuMa ymMamwyje akTyesJHY BPeJLHOCT IOHY/le /U YCTYIIKa
Jpyre CTpaHe, HAPOUUTO aKo U3MeDhy ’UX I0CTOje HeNpujaTe/bCKU OJHOCH UJIU
6uJi0 Koja BpcTa aHuMo3uTeTa. OBa 1ojaBa je mocjaeuiia nNperopapamwa Kao
JpyLITBEHO HHTEPAKTUBHOT Npolieca u3Mehy JiBe CTpaHe y CIOPY y KOMe OHe
4yecTo u3BoJie oZpeheHe 3ak/byuke 0 HaMepaMa, MOTHBHMMA UJHU UHTepecuMa
Jpyre ctpaHe. Tako je y jeJHOM ekciepuMeHTY (HaBeJieH y: Ross, 1994: 30-31)
ctyaeHTrMa CTeHdop/ YHUBEP3UTETA IOCTAaB/bEH 33/JaTaK Ja u3abepy usmehy
JlBa KOMIIpOMMCHa npejJora (naaHa): 1) momenmasiHo nogaauerse MHBeCTHLIMja
YHuBep3uTeTta CTeHdopa U3 KOMIIaHHja KoOje MOCJYjy ca jyKHOaQpUUIKOM
MOJIMIIMjOM UJIM BOjCKOM U 2) 0pOYEHO N081a4eHe UHBECTUIMja HAKOH IBe TOZJMHE
npahemwa ,JleMOHTaXke” amapTxejs1 cucteMa y Jy»xHoj Abppuniu. DopMmupate cy
JIBe IpyIle CTYZleHaTa, U je1HOj je peyeHO fia he YHUBep3UTeT U3BPLIMTH IIPBHY, a
Jpyroj Aahe u3BpIIUTH JPYTH IIJ1aH, a TPEOCTATUM CTYJeHTUMA HUCY TIOHyheHU
crneqMPUYHU pa303U Jja Bepyjy Aa v he YHUBep3UTET NPUMEHUTH jelaH UK

7 Tlo3sHaTa je ¢pa3sa Ha eHIVIeCcKOM je3uKy ,losses loom larger than gains“ (Kahneman,
Tversky, 1979: 279).

8 3a ekclepuMeHTaJHy IOTBP/Yy OBe TEeHJAEHLHje Ha Y30PKY CTy/ileHaTa [paBa, BUAETH:
Mojamesuh, 2019.
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Apyru nuaH. EkcnepuMeHTOoM je noTBpheHa xunoTesa Jja nojeAUHIYA YMabyjy
BpeIHOCT aKTYyeJIHOT NpeJiora (y1aHa), npedepupajyhu Apyry, aaTepHaTUBHU
npejJior. KOHKpeTHO, Ka/ia je peyeHo Jja he YHUBepP3UTET HABOJHO MPUMEHUTH
Apyru (opoueHu) nuaH, 85% ucnuTaHUKa ce U3jacCHUJIO Aa npedepupa NpBU
IJIaH; CYNPOTHO, Ka/Jla UM je pedyeHo Jia he YHUBEP3UTET NPUMEHUTHU NPBU
nJiaH, 60% mwuX je Taj [J1aH OLLeHUJIO TOPUM Hero Apyry IJiaH. /lpyrum peyuma,
JlOKa3aHo je Ja nojeAMHLH, y U360py uaMehy noHyheHe v HenoHyheHe onyuje,
npedepupajy Apyry u ymMamwyjy BpeJJHOCT NpBe oniuje. OBo U 6pojHa Jpyra
HCTpa)kuBamwa (3a npersef, BugeTu: Ross, 1994: 29-33) ykasyjy Ha To Ja
IperoBapayu MoKa3yjy CKJIOHOCT Ka BepoBamy Jia aKTyeJHa [IOHyZa Apyre
CTpaHe He OZpakaBa HUKAKBO O pHULIamke 0/ peaiHe BpeJJHOCTH, U Ha OCHOBY
TaKBe IpOLeHe, 0/101jajy Aa yYeCcTBYjy Yy pa3aMeHH ca JpyroM ctpaHoM. OHa
CTpaHa Koja je ynyTUJla UHULIM]jaJHY IOHYAY NpolieHuhe oibUjame NIOHYie
peroBopyMMa Kao o/ipa3 CTpaTeryujcKor noHamama.’ TuMe ce cTBapa 3a4apaHu
KpyT y Ipolecy IperoBopa YMju enujor Moxe 6UTH HENOCTH3akbe CliopasyMa.

2.Yinora MegujaTopa y npeBasujaaKemy
npenpeka epuKacHOM pelierny copa

Kaza je ped o ysi03u MejujaTopa y npeBasujiaxkemwy npenpeka epukacHoM
pellewy CIIOpPa, OHA je U BUllle Hero 3Ha4yajHa (Mnookin, 1993: 248-249). [IpB.o,
Ka/ia FOBOPHMO O CTPATEerujCKOM [TOHAlllaky CTPaHa y Cnopy, o6jallilkbeHo je Ja
CYIITUHY IPOIleca NperoBapama npecTaB/ba Jeo6a KoomepaTUBHOT BULIKA U
Jla iberoBa Mo/ieJia Ha jelHaKe JleJIoBe Ipe/icTaBJ/ba pa3yMHo peulewe. Hamehe
ce MUTamE: Ja JIU MeiujaTop MoxKe moMohu Jja ce u36erHe HeKOOMEPATUBHO
pelliele Urpe y3pOKOBAHO CTPATErHjCKUM IMOHAlllakbeM CTpaHa y crnopy?
OaroBop je MO3UTHBAH, aJIU MOCTOje ofpeheHU yCJIOBU KOjU MOpajy zAa ce
HcnyHe a 6u o Tora goiuo. [Ipe cBera, MegujaTop 6u TpebaJsio Jja CTeKHe
noBepeme 06a nperosapayda. Camo y aTMochepu noBepera NoCcToju MOryhHOCT
Jla CTpaHe y Clopy OTKPHjy CBOje paBe NoTpebe U MHTepece. Tek yKOJIUKO je
MeJiujaTop ycIleo Ja Aomnpe A0 6a3UYHUX IOTpeba U UHTepeca CTpaHa y CIopy,
MOXKe ce OYeKMBaTH Ja he UM CBOjUM BelllITUHAaMa IperoBapama nomMohu a
yBehajy KoJiau 4 fja ra nozieJie. Y mpeTxoJHOM IpUMepy, MeujaTop 61 MOrao
Jla peJlakcupa HameTy cUTyanujy usMehy npozaBna v Kynua 4 fja noJicTakHe
IbUX0BO HECTPATETHjCKO NOHallake. PerumMo, Morao 6u Jja UX MoJCTakHe Ja
pa3sMullbajy 0 MOryhuM KOpUCTUMA OJF KOONIEPATHUBHOT pelleha Urpe.

9 TlperoBapay Moxe OAGHUTH NOHYAY U3 CTPATErHUjCKUX pPa3Jiora Kako O y JJa/beM TOKY
IperoBopa 13/1ejCTBOBAO jOLI HUXKH U3HOC OHY/E 3a CKJIallakbe TOpaBHaba.
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Jpyro, Kazia je pey o NpUHLMIAJ-areHT NpobJeMy, MeiujaTop Takohe Moxe
OUTH 0/J1 KOPUCTH Y FbeTOBOM NIpeBasuIaKemy. Periumo,'’ MeHalep kopnopaiuje
MO3Ke UMaTH Jipyradyuje UHTepece y 0JHOCY BJIACHUKe KOpIlopalLuje o NUTawky
pelliera HeKOr criopa. MeHallepy Kopropaluje Moxe 6UTH Yy UHTepecy Ja
HacTaBHU ca cyhemweM, 0K BJIaCHUIMMa Kopropalnyje Moxe 6UTH y UHTepecy
CKJalake nNopaBHawa. MoTUB 360l Kora ce MeHallep NoHalia Jpyraduje y
OJJHOCY Ha BJIACHHKe MOXXe OUTH h3beraBamwe JIUYHE OJATOBOPHOCTH, IITO
MOCTHKe MPOJIOHTUpamkeM Cy/cKoT noctynka.'! TakBo noHamame MeHalepa
MO>Ke HaHEeTH BeJIMKY MaTepHjaJIHy IITeTY KOPINOpaLUjy U lbeHUM BJIaCHULLMMA.
Jla 6u ce To usberso, MuHykuH (Mnookin, 1993: 248) HaBo M 1a 6U MeIUjaTOp
MOrao /1a loBe/ie 3a IperoBapayky CTO NpeJiCTaBHUKA JIpyre KOMIaHUje, KOju
HeMa BJIACHULITBO y KOMIIAHUjH Y KOjOj IOCTOjU KOJIU3Uja UHTEpeca MeHallepa u
BJIACHUKA, U KOjU 61 MOrao /ia No/CTaKHe NpubJIMKaBabe MHTepeca MeHallepa
Y BJIaCHUKA. 3aTUM, CJIMYHA KOJIM3Hja UHTepeca MoKe IOCTojaTu usMehy
aZiBokaTa U kyaujeHaTta (Mnookin, 1993: 242 u 248). HauMe, aiBOKaTH cTpaHa
y CIIOpPY MOTY GUTH CHAXXHO MOJACTAKHYTH Jla UAY Ha cybemwe, LITO ce yecTo
HCI0J/baBa y aMEepPUYKOj CYACKOj IPAKCH KaJia je ped 0 aiIBOKaTUMa KOjU Cy
nuiaheHu o caty pajiHor BpeMeHa. Taj lbUXO0B MO/CTULAj MOXKe OUTH [0jadyaH U
acnypalyjaMa lbMX0BUX KJIMjeHaTa, I0CeGHO aKo Cy ,06pOr UMOBHOT CTamka U
aKo Cy CHpeMHH Jia U1y 0 Kpaja y cyAckoj 6op6u. Ho, moAcTHLaj 3a u3beraBame
cybemwa Moxe 6GUTH Y BUCOKOM MU3HOCY NapHUYHUX TpolkoBa. C 063MpoM Ha
To Aa he napHUYHe TPOLIKOBe CHOCUTHU KJIUjeHTH, IOCTOjU MOoTyhHOCT fja
MM MeJiMjaTop 3a IperoBapaykvM CTOJIOM IIOMOTHe Jia YBU/IE [ia je ’bUXOB
3ajeJHUYKU UHTEPEC y 3a06uIaxKemy ahamba TUX TPOIIKOBA, U TO OKpETakbeM
IperoBapamy U CKJalakby NopaBHakba C JpyroM CTPaHOM. Je JUHO MeJJUjaTop TO
MOXKe [1a YUMHH, jep ce He MOKe 0UeKUBaTH 0/1 aiBOKATa, CHAXKHO NMOACTAKHYTHUX
O/IJIACKOM Ha cyhembe, a yTUUY Ha CTPaHKe Jia ce IOpaBHajy.

Tpehe, kaza je ped 0 KOTHUTUBHUM GapujepaMa, peyeHo je Ja aBep3uja npema
ryouTKY U edpeKaT OKBUpA MOT'y HEFaTUBHO YTHULATHU HAa UCXO[ mperosopa. C
TUM Yy Be3H, MeiujaTop 61 MOrao Jia npeobuKyje u3bope C KojuMa ce cyouaBajy
CTpaHe y CIIOpPY, TO jeCT, MOrao 64 Aa y6J1aku HeraTUBHY epLenlyjy cCTpaHa Jja
je ycTynak Kojy BOZM Ka IOpaBHAKy CUT'ypaH ry6ruTak. To Moxe YY4UHUTH TaKO
1mITo 61 HarJalaBao MO3UTUBHE edeKTe pellewa Clopa NyTeM NopaBHAKbA.
Jpyrum peduMa, A06po 06yUeH MeJUjaTop MOrao 6U /ia IOMOTrHe CTpaHaMma y
Cropy fia aTe u3bope BU/Jie U3 pyraydje MepcneKTUBe, Tj. U3 MEPCHIEKTUBE Koja

10 BujeTu npuMep U3 aMepUYKe CYJICKe IpaKCe KOju MOTBPhYyje MocTojarbe areHLUjCKOT
npo6Jsiema u3Mehy MeHallepa v akijuoHapa npezay3seha y: Mnookin, Wilson, 1989: 299 u Ha
JAPYTUM MeCcTHUMa.

11 Tlox THMe ce MUCJIM U Ha yJlarame )KaJjibe Ha IPBOCTENEeHY NPeCcyAy y IUJby U3beraBarma
cyouyaBama ca rnocjejuuama.
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BO/IM Ka UCXO/y KOjH HUje TOJIMKO HeraTUBaH KaKo OHe NPOoLewyjy. YIpaBo ce
Ha OBaKBUM NNUTakbUMa UCIO/baBa GallUJIUTATOPCKA CIOCOGHOCT MeiujaTopa.

KoHauHo, yKOJIMKO je pey 0 peaKTHUBHOj ZleBaJiBallvjy, yJiora MeJidjaTopa je BUlLlle
Hero KkopucHa. Haume, ako jejHa CTpaHa IpoLiewyje yCTyNaK Jpyre CTpaHe Kao
0/lpa3 HeNpHjaTe/bCTBA, IUTAaE je a JIM OU Ta MpolieHa OCcTala UAeHTUYHA
aKo 6u mpejJor peliewa cropa Zolao of cTpaHe Tpeher HeyTpaJIHOT JIUIIA.
MepujaTop Moxe y 0 BOjeHUM pa3roBopyUMa ca CTpaHaMay Cliopy a yCTaHOBU
Y OTKpPHje lbUXOBE UHTepece U NoTpebe, Te popMyJivile NpesJIoT KOju 6U 610
NpUXBAaT/bUB 32 06e cTpaHe. [IpeaJior Mopa 6UTHU BeoMa NaK/bUBO CAYUILEH, jep
aKo He ca/ip>1 6ap MUHUMYM IPUXBaT/bMBUX eJleMeHaTa 3a 06e CTpaHe, NUTakbe
je na i he 6uTu npuxBaheH. Y cBakoM cJ/y4ajy, Ha TOM IJIaHY UCI0JbaBajy ce
ocobuHe 106po 06yUeHOr MeJujaTopa.

3. IIperoBopu usmelhy Cpo6uje u camonporyaameHe Peny6iuke Kocoso

3.1. lllma je do cada dozoeopeHo?

Bpucesncku cnopasdyM (ckp. BC), ogHoCcHO [Ipsu cnopadym o npuHyunuma koju
peayauuly Hopmaauzayujy ooHoca,'? nornucad je 19. anpusa 2013. roguHe
o/, ctpaHe [Ilpemujepa Peny6suke Cpbuje u I[IpeMujepa camonporJiaiieHe
Peny6.inke KocoBa.'® Copa3yM je moTnrcaH HaKOH LIECT Mecely peroBopa
Y JleceT pyH/IM pa3roBopay3 nocpeHUIITBO EBporncke yHHUje, o4HOCHO Bucoke
npejcraBHUle EBporncke yHUje 32 cio/bHY NOJUTUKY U 6e36eHOCT KeTpuH
EwmrtoH (Catherine Ashton). llu/b oBOT criopa3yMa jecTe HopMaJiu3alija oJjHoca
/iBEjy cTpaHa,'* mpu 4eMy ce NMpPBUX IIeCT TayaKa 0/{HOCe Ha GOpPMHUpaAIbEe T3B.
Aconujanuje/3ajeguune cprnckux onmtuHa (ckp. 3C0O), a mpeocTasie Tauke
Ha MHTerpauujy T3B. IapaJieJJHUX CTPYKTypa Ha ceBepy KuM y KocoBcke
MOJIMIIMjCKe CHare, KOCOBCKU MMPaBHU CUCTEM, OZpKakbe ONIITUHCKUX U360pa
U JleTabe npuMeHe.'”

12 3a getasbe ciopasyMma, BujeTH: https://www.kim.gov.rs/p03.php

13 TIlpema YcrtaBy Peny6sauke Cp6uje, camonporJamena Peny6anka Kocoso (ckp. PK)
¥Ma TpeTMaH NOKpajuHe Koja je cacTaBHU Jleo TepuTopuje CpOHje U M0J107Kaj CYIITUHCKE
ayTOHOMHje y OKBUDPY cyBepeHe JpkaBe Cp6uje (Buzetu: [lpeambyny Ycrasa PC, Ca.
esnacHuk PC,98/2006,115/2021). Y TekcTy napaJieJJHO KOpUCTUMO Ha3uBe CamonpoaiauieHa
Peny6auka Kocoso u m3s. Kocoso.

14 Hopwmaunusanuja ogHoca Cp6uje u T3B. KocoBa npegMerT je pasMaTpamwa y U OKBUDPY
[Mornassba 35 npuctynHux nperosopa Cpbuje ca EY (,Octasa nutawa“). Bugetu: https://
eupregovori.bos.rs/progovori-o-pregovorima/poglavlje-35

15 Bupertu: https://www.peaceagreements.org/view/2022
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Bpucescku cnopasyM IpaTu HEKOJIMKO AOKyMeHaTa. [IpBu fokyMeHT je [liian
umIeMeHTanuje Cnopasyma o HopMaJsusanuju ofHoca usmehy beorpaza
u [Ipumtune (ckp. I[1y1aH) Koju ce cacToju U3 LIeCT IVIaBHUX eJleMeHaTa: 1.
[IpunarohaBamwe MpaBHUX OKBUPA; 2. Aconujanuja/3ajennuna; 3. lloaunuja;
4. lpaBocyhe; 5. Jlokasuu uzbopy; 6. Onure oapen6e.'® U3aBajamo u Tauky 6
oBor [ly1ana noJ HasuBoM Onwme odped6e koja npeaBuba IIyHy umnaemeHmayujy
ceux dozoeopa paHuje nocmuzHymuxy ujasozy,'” T3B. TeXHUYKHX ciopa3ymal,
[Toce6HO je HTepecaHTaH TeXHUYKHU CIOpa3yM KOjU ce TUYe perdoHaJJHOT
Ipe/CcTaB/bakba, y KOMe je y Tauku 2 npegsubeHo aa he ,KocoBo*“ 6utu jequnu
Ha3uB Koju he ce KOPUCTUTH Y OKBUPY perdoHasiHe capajme.’’ Ha kpajy oBe
Tayke 6 Kaxe ce Aa he ,dee cmpane Hacmasumu noaumuyku dujano2”. 3aTum,
JAPYTHU JOKYMEHT HOCHU Ha3uB /JlesIoKpyT paja u MaHJaT PykoBozeher TuMa 3a
ycnocTtaB/bakbe 3C0O, Koju ce cacToju U3 JBa Jiesa: A. CacTaB U QYHKIIMOHUCAIbE,
B.3aganu u oaroBopHocTH.? Jlajbe, ONMIITH MPUHIUIIY 3a yCOoCTaB/bakbe 3CO
npejBuheHU Cy y NOCEGHOM JAOKYMEeHTY Ha3uBa Acouudjanuja/3ajegHuna
ONUITHHA ca BENMHCKUM CPICKUM CTAaHOBHULITBOM Ha KocoBy - ommtu
NPUHIUITH/TJIABHYU eJIEMEHTH, U OHH Cy pPa3BPCTAaHU Ha cJieJiehe iesioBe: MpaBHU
OKBUD, 1U/beBH, OpraHU3aLM0OHA CTPYKTYPA, OJHOCH Ca LleHTPaJIHUM BJIAaCTUMa,
IpaBHa CIIOCO6HOCT, GYIIeT U MOAPIIKA, ONIITE U 3aBpliiHe opeade.? U3aBajamo
HEeH NMPaBHU OKBUD, a To je Aa 3CO uMa cTaTyc NpaBHOT JIUIA KOje MOXe Ja
noceJiyje NOKpeTHY U HENIOKPETHY MMOBHUHY U /1a 3aKJ/by4yje YTOBOPE, CEAULITE
npeaBubeHo cTaTyToM, 6yieT u opraHe (Ckynwtuny, [lpeacennuka, Caser,
On6op, AnmunucTpauujy, Kanuenapujy 3axasbe). HarnocsieTKy, CKJIONJ/bEHU CY
Criopa3yMH y Be3U C EHEpPreTHKOM,?? TeJleKOMyHHUKalhjaMa?® u mpaBocyhem?*,

16 https://www.kim.gov.rs/p02.php

17 Papu ce o fjoroBopuMa Koju ce ofHoce Ha: Katactap; MaTuune kmwure; llapyuHcku nevar;
YuuBepsuTeTcke funioMe; C1o0604y kpeTamwa; PeruoHaiHo npescTaB/batbe; MHTerpucaHo
ynpaBJsbambe npesasuma (MBM); Odunupe 3a Besy; CnenujasHy NoJMLUjCKY je JUHULLY 32
3aLITUTY BePCKOT U Ky/ATypHoOr Hacseha; HansaTty naprna/$onz 3a pa3soj ceBepHor Kocosa.

18 BupeTu cBe 3akJ/byueHe TexHHUKe ciopa3yMe Ha UHTepHeT cTpaHuLU KaHnesapuje
3a KocoBo u MeToxujy Biase Peny6anke Cp6uje: https://www.kim.gov.rs/pregovaracki-
proces.php

19 ®ycHoTa Koja he ce npuMewUBaTH y3 3Be3 ULy riaacuhe:,,0Baj HA3UB He JOBOJ U Y NUTakbe
CTaBOBe O CTAaTyCy Uy CKJaAy je ca Pe3osynujom CaBeTa 6e36eJHOCTH YjeJUbeHUX HallKja
1244 v muberbeM MehyHapoZHOT cyZia IpaB/e 0 nporJallewy He3aBUcHOCTH KocoBa®“.

20 https://www.kim.gov.rs/p01.php
21 https://www.kim.gov.rs/p17.php
22 https://www.kim.gov.rs/p04.php
23 https://www.kim.gov.rs/p05.php
24 https://www.kim.gov.rs/p06.php
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BpuceJsicku criopasyM, Kao IOJUTUYKHU CIIOPAa3yM, IOTIIMCAH je IIpe CKOpOo AeceT
rofuHa, u fo gaHac 3CO Huje KOHCTUTYHCAHA, YIPKOC pa3pajy NpUHLUIIA
3a eHo popmupame. C Apyre cTpaHe, JOLLJIO je 0 NOCTENeHe UHTerpayuje
CPIICKUX UHCTUTYLH]ja ca ceBepa T3B. KocoBa y KocoBCKo mpaBocyhe u moaunujy.
Ho, 6yayhu fa nutawe 3CO Huje perieHo, HoBeMbpa 2022. rofMHe, NpyUnaiHULU
CpPIICKe HAaLlMOHAJIHOCTU HaNyLITajy KOCOBCKEe MOJUTUYKE UHCTUTYLHje U
npeku/ajy ydemhe u paj y opraHuma MoJidiMje U npaBocyha Ha ceBepy T3B.
KocoBa.? Mako mocToje u 6pojHa Jpyra CiopHa MuTarmba, Kao IITO je, peruMo,
BJIACHULITBO HAJi UMOBUHOM Ha TepuTopuju KuM,? nurame 3CO kao ja ce
,U3/1BOjUJIO" 110 3HA4ajy, Te NOCTAJI0 KaMeH CIOTHIaka la/bUX IPeroBopa
ZiBejy cTpaHa.?’” Y HacTaBKY XKeJIMMO /1a BpeJJHOCHO HEYTPAJIHO carjefamo
IIperoBope JiBejy CTpaHa y KOHLeNTyaJIHOM OKBUPY NIPETXOZHO U3JI0’KEHOM Y
OBOM pajy, Aa UAeHTUPUKYjeMo NpenpeKe y Npolecy nperopapamwa U Moryhe
HMMILJIMKALUje Ha la/bU TOK Tperosopa. Ho, npe Tora, noTpe6HO je yCTAHOBUTH
npupoay crnopa usmebhy Bejy cTpaHa, a TO HaC HAaBOJM U HAa NUTakbe CTaBOBA
jaBHOT MI€Ha O OBOM ITUTAMY.

3.2. Cmaesosu cpnckoe jagHoz mrwera o m3e. Kocogy

[lutame u3aMebhy dera ce jBe cTpaHe CYIITUHCKUA CYK00JbABajy LOBOAU HAC
Jlo IMTamwa ejieMeHaTa ApkaBe. Kao 1To je pedeHo, Ap>kaBa Cpbuja jyKHY
cprcky nokpajuny KuM TpeTupa cacTaBHUM JeJIOM CBOje TepUTOpHje,
Jlok camonporJauieHa Peny6sinka KocoBo cMaTpa [Zia je pey 0 He3aBHUCHOj

25 Bupgetu: https://www.danas.rs/vesti/politika/demostat/briselski-sporazum-sta-su-
pre-skoro-deset-godina-potpisali-beograd-i-pristina/

26 Y 3akJpyunuma EY nocpesHuka o cnpoBohemwy Cnopasyma o eHepreTunu us 2013. roauxe,
y 3aBpIIHOM JleJy oJ Ha3uBoM ,,OApulLiame oJf 0ArOBOPHOCTU", a16aHCKa CTpaHa cMaTpa
Jaje umosuHa Ha mepumopuju Kocoeay enacnHuwmay Peny6.auke Kocogo, 0K cpIicKa CTpaHa
cMaTpa Ja je y saacHuwmesy Peny6auke Cp6uje (Bupetu: https://www.kim.gov.rs/p20.php).

27 PaHUjU KaMeH CIIOTHULaka y IperoBopuMa JiBejy cTpaHa 6uJio je yBehamwe LlapruHa Ha
yB03 po6e u3 Cpbuje u buX Ha T3B. KocoBo 3a cTo ofcTo 2018. roguHe, 36or so6upamwa Cpbuje
NpPOTHUB He3aBUCHOCTH T3B. KocoBa y Me)yHapoAHUM opraHusanujama. YBehaHe njapuHe
61Bajy 3aMemeHe T3B. PELLUIIPOYHUM TProBUHCKUM MepaMa MapTa 2020. roguHe, fa 6u
[IOTOM OBe NIOTOe OUJIe YKUHYTe jyHa UCTe FoiMHe, Kako 61 O61Jie YKJIOmheHe NpenpeKke y
npolecy Jujazora o HopMaJu3aLuju oAHoca ABejy cTpaHa. OBe Mepe UMaJle Cy 3a HOCJIeJULY
cMameme po6He pasMeHe uaMehy Cpbuje u T3B. KocoBa, a npeMa HeKUM NojalUMa, naj,
cprckor usBo3sa kpehe ce oko 37% y nepuoay oz 2017. no 2022. rogune (Bugetu: https://
www.slobodnaevropa.org/a/kosovo-izvoz-srbija-trgovina/31706854.html).
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npxapu.?® [lonazehu ox onuiteno3HaTte npemMuce?® aa jeJHy Ap»KaBy YuHU: 1)
CTaHOBHHUIITBO,%’ 2) TepuTOpHja, 3) cCyBepeHa BJacT,’! MOXKEMO YOUHUTH Ja je,
dbopMaJsiHO r1eJjaHo, CyLITHUHCKU CyKOO /iBejy CTpaHa OKO Jpyror ejeMeHTa:
TepuTopuje. [Iperu3Huje, paju ce 0 TEPUTOPUjaJTHOM CYKOOY /IBejy eTHUYKUX
rpyna: Cp6au Anb6aHana. AHUMO3uUTeT U3Mely /iBejy eTHUUKUX Ipyna noTBpheH
je 6pojHuM uctpakuBawuMa.’? Takohe, penpe3eHTaTUBHO UCTPAXKUBaHbE
ctaBoBa rpabaHa Cp6uje o KocoBy lleHTpa 3a ApyLITBEHU JUjasior U
pervoHasiHe uHUIKjaTUBe U3 2021. roguHe® nokasyje caezgehe: 1) rema KuM
y Cpbuju u3a3uBa BeJIMKHM €EMOL{MOHAJIHH Habo0j, a eMol1je Koje JOMUHUPAjy
jecy: Tyra, paBHOAYUIHOCT, IOHOC, /by THA, CTPaX, UTA.; 2) UHAEKC eTHUYKE
auctaHue usHocu 0,41 (Ha ckanu o 0 1o 1); 3) ckopo JiBe TpehrHe UCTIMTaHUKA
yIJIaBHOM WJIM y NOTIYHOCTH NoAp»aBa Aujasor beorpaga u [lpuitune; 4)
oko0 40% ucnuTaHuKa He 3Ha 1ITa je niaH [Ipegcesnuka Cp6uje 3a Kocoso, Te
je ¥ mo/ieJbeHO 10 MU Tay MOoAPIIKE TOM IJIaHy; 5) Hajeehu 6poj HcUTaHUKA
(oxo 45%) cMmaTpa ga Bpucesicky aujasior nocTeneHo BOAU Ka NpU3HAY
He3aBUCHOCTHU KocoBa; 6) foMuHUpajy cTaBoBU Aa Cpbu MMajy UCTOPHjCKO
npaBo Ha KocoBo; fa cy AnbaHuu focesbeHuny, a Cpbu crapocesieonu Ha

28 CkynumTtuHa T3B. KocoBa je 17. ¢pebpyapa 2008. roagrHe ycBoju/Ia aKJaMalujoM
Jleknapayujy o HezagucHocmu Kocoea, 3a kojy je riacasio cBux 109 anb6aHCcKUX OCIaHUKA.
MebhyHnapofHo npu3Hame camonporaiieHe Peny6suke KocoBo fo6ujeHo je o7 98 unanuna
Yjenumwenux Hauuja - YH (oxo 50%) v Tpu eHTHTeTa KOju HUCY yaaHuLe YH (TajBan, KykoBa
octpBa u Huye). YkynHo 51 Ap:kaBa je npu3sHaJsa T3B. KocoBo ucTe rofvHe Kaja je oHO
nporJsiacusio He3aBucHocT (2008). [Tocne e npusHawe Jo6UjeHO je o ApxkaBe M3paen
2020. roguHe. BugeTu: https://www.danas.rs/vesti/politika/koje-drzave-su-priznale-
kosovo-a-koje-nisu-infografika/

29 3a meTasbHUjy paclipaBy 0O ApKaBH, yInyhyjeMo Ha COLLMOJIOIIKO-IPABHY CTYAHjY
Cio6onaHa JoBanoBuha (JoBanosuh, 1990).

30 Ilpema nmocJsesitbeM MOMUCY CTAHOBHUIITBA Ha T3B. KocoBy n3 2011. rogune, An6aHIH
yuHe 92,93% yKynHOT CTaHOBHUIITBA (TauHuje: 1.739.825), a Cpbu 1,47%, c TUM nay
HOMKC HUCY GUJIM YKJbYYEHU CTAaHOBHUIM oniuTHHA JlenocaBuh, 3y6uH [loTok u CeBepHa
MwuTtpoBHLa, 0K cy y npeocTasuM onmtiHaMma Cp6u caMo JeTMMUYHO y4eCTBOBaJIH Ha
nomnucy (BugeTtu: https://www.aa.com.tr/ba/balkan/popis-stanovni%C5%A1tva-na-kosovu-
naredne-godine-od-1-septembra-do-16-oktobra/2699605).

31 byayhwu paje Peny6snka Cp6rja HAKOH MOTHHCHBakba BojHO-TeXHUYKOT ciopa3yMa, T3B.
KymanoBckor cnopasyma (ckp. KC), 9.jyna 1999. roauHe, ,[1oByKJa“ CBOjy BOjCKY U OJHULH]Y
caTtepuTtopuje KuM, oHa je pakTHUKM U3ry6HUIa K/bYyUHE IOJIyTe CyBepeHe BJIACTH Ha JieN1y
cBoje TepuTopHje. Bumertu cagpxaj KC: https://www.srbija.gov.rs/kosovo-metohija/en/8911

32 Ckopalime UCTpaxkuBamwe areHyuje ,PakTop nayc” nosojgoM npojexkrta,Cpbu 1 A6aHIU
- KojuM yTeM Jjajbe”, mokasyje Aa e TpehrHe Cp6a He Bosiu AsGaHIe, 2 CKOPO UCTO TOJUKO
An6anana Cp6e. BugeTtu: https://www.rts.rs/page/stories/sr/story/9/politika/3270221/
istrazivanje-srbi-i-albanci-ne-vole-se-a-ne-poznaju-se.html

33 MHcrpaxxuBamwe JoCcTynHO Ha: https://cddri.rs/wp-content/uploads/2021/06/Stavovi-
gradjana-Srbije-o-Kosovu.pdf
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KocoBy; a je npu3Hame NOHUXKEHE U cpaMoTa; Aa je ,KocoBo cpue Cpbuje,
uT/. [loce6HO je MHAMKATHUBaH cTaB Ja KocoBo Huje U3ry6/beHo (0ko 55%),
OJIHOCHO Z1a jecTe (ok0 36%), Te Aa je Cpbuja usryousa Kocopo 6ombapoBameM
HATO nakTa u patoM (oko 61%). 3aTumM, ckopo 70% ucnuTaHuKa pajuje 6u
61paJio cBe0OyXBaTHU clopa3yM Koju obyxBaTa: ocHUBawe 3CO, 3alUTUTY
MaHacTupa, Cpbuja He npusHaje akTHUKHU KoCcoBo, aJiv OHO NOCTaje YlaHULA
YH, y ogHOCY Ha cBeOOYXBaTHH CIIOpa3yM Koju oOyxBaTa: pasrpaHUyere
Cp6uje u KocoBa, Cpbuja nprusHaje He3aBUcHOCT KocoBa 1 KocoBo mocTaje
ysianuua YH, a3a ysspat Cpb6uja go6uja ceBep KocoBa (0ko 30% ucnutaHuka).
Jonajmo u To na Ha 6y yheM pedepeHiyMy, 0ko 65% HMCIUTAHUKA YOIIITE He
61 oA paKaJsio CopasyM Koju NpH3Haje He3aBUCHOCT KocoBa, a Kao HajMambe
Joule petiere (0ko 30% McUTAaHUKA KOjU O r'a yIJIaBHOM HJIU Y IOTIYHOCTH
no/ip>kaJiv) u3/iBaja ce OHO KOjUM ce He MpHU3Haje He3aBUCHOCT, aau Cpbuja
npucTaje Ha 4iaHcTBo KocoBa y YH, a 3ay3BpaTt go6uja 3CO. KoHauyHo U He
Mame BaXKHO je U To Jja 61 oko 64% ucnuTaHUKA pajuje 6Upaso eKOHOMCKHU
Y MOJIMTUYKH Hamnpeaak Cpbuje y ogHocy Ha 36% OHUX KOju 64U TIpe Gupasiu
cyBepeHnuteT Cp6uje Hag KocoBoM. HanocsieTky, oko 71% vcnvTaHuKa He 61
oA p:KaJsio NpU3Hamwe He3aBUCHOCTH KocoBa ako 64 TO 6HO0 YCJIOB 3a y/a3ak
y EY (upenTHnyaH npoueHar je yrepbhen u 2019. rogune). Ucnutanunu ce 6oje
Jla 6u npusHamwe KocoBa reHepucaso ry6/beme u Apyrux Teputopuja Cpouje.

OBoHucTpaxKuBamejacHo Nokasyje gaMehy rpahanuma Cp6uje npeoBsiaaBacTaB
/ia Cy 32 HeKy BPCTY criopa3yMa (KOMIPOMHUCA) U Aa Cy BUIIEe 3aHHTEPECOBAHU
32 eKOHOMCKHU Y TOJINTUYKH Hanpeak CpOuje HETo 38 TepUTOPHjaIHA IUTAkba.
MebhyTuM, UCTOBpeMEHO OBa TeMa 3a HUX MUMa 3HA4ajHy €eMOLMOHAJIHY U
CUMGOJIMUKY BPeJHOCT, jep AOTHYEe NMUTakbe IPyNHOr UAeHTUTeTa. U3 Tor
pasJjiora noTpe6HoO je ,3aBUPUTHU" Yy TeOpHje HHTEePIPyIHOT CyKob6a, yrje heMo
OCHOBHE eJIeMeHTe NIPUKa3aTH y HacTaBKy.*

4. Teopuje rpynHor KOHQJJIMKTA — UMIJIMKALMje
Ha CPIICKO-a/I6AHCKHU CYKOG6

Jla 6ucMo pasyMesiu NpUpoJy eTHUUKOT cykob6a uamehy Cpba u AnbaHana,
HYKHO je caryielaTH iBe Teopuje: TeOPHjy peaTMCTUYHOT (FpynHOr) KOHPIUKTA
(ckp.TPK) uTeopujy couujannor ugenturera (ckp. TCH). Teopuja peasucTuyHor
(rpynHor) koHJIMKaTa [10J1a31 0/, Te3e Jla peas1HU KOHPAUKM epynHUX UHmepeca
Y3pokyje unmepzpynHu koH@aukm (u3BopHo y: Campbell, 1965; nutupano y: Taj-
fel, Turner, 1979: 33). OBa Teopuja noTBpheHa je 6pPOjHUM eKCIIepUMEHTAJTHUM

34 OcHOBHA UHTEHILMja HUje Aa AYyOOKO 3a/1a3UMO Yy 6pojHe UHAUBHU/JYaJHE U FpyIHe
Teopuje KOHPJIMKATa, Beh caMo la CKULUPaMO eJleMeHTe /iBejy TeopHja 3HayajHUX 3a Halll
npeAMeT UCTpaKUBama.
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Y TePEHCKUM CTyAHujaMa (3a npersief U eBaayauujy BugeTu: Jackson, 1993).
TPK cTaB/ba ak1ieHaT Ha QYHKLMOHAJIHE OZJHOCE U3MeDy Irpy1a, lbUXOBY TEXHbY
3a IpUCBajalkbeM PETKUX pecypca, 6ua0 GU3UIKUX (TepUTOpHUje, XpaHe UJIU
BO/I€) MJIM MCHUXOJIOIIKHUX (CTAaTyca, IPecTHXKa U MOhH). Ycien Te TeXmbe
HacTaje KOHKypeHLiuja u3Mehy rpyna Koja Mo>e /ia ce IPeTBOPHU y OTBOPEHHU
ApyLUITBEHU CYK06. UcTOBpeMeHO, UHTEPrpyIHU KOHGJIUKT jadya MHTPArpynHy
KOX€3Hjy ¥ IPUBP>KEHOCT NPUIIaJJHAKA IPYIIH KOjoj U3BOPHO npunazaajy. [lpu
TOMe, HUje GUTHO Jia JIM IpeTHa Apyre rpyme (peyumo, eTHuuke rpyune C)
3aMCcTa NOCTOjH, JOBOJBHO je Jla NpUnaJHULM IpBe rpyne (eTHUUKe rpyie K)
gepyjy ha Ta IpeTHa OCTOjU. Y TOM CJiy4ajy MOT'Y Cce jaBUTHU HellpUujaTes/bCKa
ocehama npema rpynu C, a Aa i1 he ce oHa IpeTOYUTH Y JUCKPUMUHATOPHO U
HelpujaTes/bCKO MOHAlIake 3aBUCH 01 MONU KOjy Ta rpyna noceayje. Y cBakoMm
cJIy4ajy, MCXO/, MOXKe 6UTH GopMHUpamke HEraTUBHUX CTEpeoTHNa O JIPYTroj
rpynu ca npatehuM HemoBepewmeM U JUCTAHLOM, 2 MHTEH3UTET KOHPIUKTA
CBaKaKO 3aBUCH O/ IepLUIIMpaHe BPeJHOCTU U OCKYJHOCTH pecypca KOju Ccy
npezMeT criopa. 3 oBora ce jacHO BUJHU Ja OJHOC [iBejy rpylna JIM4d Ha UTPY
HyJITe CyMe - ;I0OUTaK AApyre rpyle ce Nepuunyupa Kao rybrTak npee rpyIne mro
reHepuiiie HelpHjaTe/bCKO NOHAIIak€ (JleTa/bHHU]e y: Baumeister, Vohs, 2007).

TPK je nonyweHa TeopujoM conujasHor ugeHturera (Tajfel, Turner, 1979). Oa
TeopHja 0J1a3H O/ TOTA /1A je NPUIaHOCT Py Ba)KaH U3BOP HAIlEer MOHOCA
Y CaMOIIOLITOBAaka, KOja TBOPH, IOPEeJ IMYHOT, U TPYNHU UJjeHTUTeT. [lomto
NpHUIaZiaMo IPyINH, AeJUMO CBET Ha ,Hall" U ,lbUX0B", 0JHOCHO BPIIKMO T3B.
JPYLITBEHY KaTeropusaliyjy, HarjamaBajyhu pas/iuke uaMmehy pasinuutux
rpyna v CIM9YHOCTH M3Mehy mpunasHMKa UCTe TpyTie. Y NUTamy je HopMaJjaH
KOTHUTHUBHU IpPOLeC KOjU AOBOAU [0 TOra Ja TPaKUMO HeraTUBHE acIeKTe
JpyTre rpylie Kako 6MCMO ojayasIi HO3UTHUBHY CJIUKY O IPYITH KOjoj MPUIaLaMo.
Y cBakoM cay4ajy, npeapacyze koje dopMupamMmo npeMma Apyroj rpynu Mory
JIOBECTH /10 OpPOjHUX HEraTUBHUX NocaeAnna. [lopes conujaiHe KaTeroprusanuje,
oJUrpaBa ce U Apyru KOTHUTUBHU MpPOIeC: ApYyLITBeHA HAeHTUPUKALH]a,
O/IHOCHO yCBajame UJIeHTUTeTa rpylie KOjy CMO KaTeroprcaJsy Kao ,Hamy". Ha
npuMep, TPUNaJHUIITBO CPICKOj ETHUYKOj Ipynu (IpeTX0oJHa KaTeroprsanuja)
reHepuile Jila ce moHamamo kao ,Cp6u“ 1 fa ce MOBHUHYjeMO HOpMaMa Te
rpyne. KonauHo, nociefmwa ¢paza popMupama rpynHoOr UJAEHTUTETA jecTe
JpyLITBEHA KOMIMapanuja. JeJHOM KaJja CMO KaTeropucasju IpUNaJgHOCT
rpynu, ueHTudruKoBaIu ca HbOM U IOBUHOBAJIU HbeHUM HOpMaMma, CJaeau
ynopebuBame ¢ ApyroM rpymnoM, HapouuTO OHOM KOjy MepPLUNHPAMO Kao
pUBaJICKyY. 3aK/by4aK OBe TEOpHje jeCTe Ja HeNpUjaTe/bCTBO ABejy rpymna (Ha
npumep, Cpb6a u AnbaHala) He HacTaje camo 360r 60p6e 3a OCKY/AHE pecypce
(uto noctynupa TPK), Hero u kao pe3yaTaT cyko6a coLUjaIHUX UAEHTUTETA
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(uto noctyaupa TCH), HapouUTO y CUTyalMju KaZa NOCTOjU (CTBapHa UM
nepluunupaHa) NpeTkha TOM UAEHTUTETY.

5. KibyyHe npenpeke y nperopopuma JABejy ctpaHa u moryha pemema

Ha ocHOBY M3J10’)keHUX TeopHja UHTEPTPyNHOTr KOHPJIHUKTA, TOCTYIUpaMo Ja
CyKo006 JiBejy eTHUUYKUX rpyna - Cp6a u AsnbaHana - UMa KopeHe y 60p6u 3a
OCKYJIHe pecypce — TepUTopHjy (Ykbyuyjyhu u Apyre BpeJiHe pecypce Ha
TOj TepUTOPHjH),>® anu U Jia je pedJiekcrja cykoba COlMjaJHUX UAEHTUTETA.
Crora, oBaj KOHQIMKT UMa /iBe JUMeH3Uje: 1) MaTepujaiHy U 2) eMOLIMOHAIHY
(cumbos1n4Ky). Ako noheMo o/ 0BakBe NpUpoe KOHPJIUKTA, MUTAE je Aa
JIM Ce OH, Y Ha KOju Ha4MH, MOe NpeBasuhu? Y nokyajy fa NoHyAUMO HeKa
pellemna, CTaB/baMo MPETXO/HO ONIMCAHe IPErOBOPE /IBEjy CTPaHa Y ONMKUCAHU
MHYKHHOB KOHIIENITYa/JJHU OKBUP, KaKo 6MUCMO UAeHTUDHUKOBAIU NIpenpeKe
edUKacHOM M NIPaBUYHOM pellery KOHQIUKTA.

Crparerujcka 6op6a. [locajalikby NperoBOpyu OTKPUBAjy Ja cy o6e cTpaHe
Mame-BUIIe 3ay3uMaJlie MaKCUMaJIMCTUYKe no3uuje. Mako je npuponsa oBor
KOHQJIMKTA BUleAMMeH3MOHaJ/Ha, yoyaBaMo Jia jeJjHA CTpaHa 3ay3uMa
CTpaTerujy nepMaHeHTHOT MHCUCTUPakkha Ha MPU3HAY, 0K Cce ipyra cTpaHa
TOME CTaJIHO NpoTUBU. CTpaTeruja ,HUIITA 6e3 NpU3Hawka“ U ONMO03MTHA ,He
JlaMO NIpU3Hame" MpeJICTaB/bajy CTPATEryujcKe Mo3ullkje C IU/beM y3UMatba
mto je Mmoryhe Beher gesa kosiaya. CTpaHe ce NOHalllajy palMoHaJHO, aju je
HUTake J1a JId U pa3yMHo.2¢ [luTawe Npu3Haba BEPOBATHO je U KJbYUYHHU , KaMeH
TeMeJball“ OBUX IPErOBOpa, Te aKOo ce He Hal)e HAUMH Jja Ce 0Baj Npo6JieM pellu
WJIM MaKap y6J1axky, mperoBopu he jour jegHoM 3anacTtu y ,hopcokak”. Y oBoMm
cay4ajy, meaujatop (EY) 6u Morao sia noficTakHe o6e cTpaHe /ia pa3MHUILIbajy
0 MoryhuM KopucTHUMa 0J] KOOIIEPATUBHOT pellieha UT'Pe U YOJIaXKU HbUXOBe
cTpaTterujcke nosunuje. I[lputomMm, cynehu mo gocajauimeM MNOHAllaky
(u3jaBaMa) cpIricKe CTpaHe, He MOYKe Cce OYeKHUBaTH Ja he oHa popmaJsiHO
NPU3HATH HE3ABUCHOCT JieJ1a TEPUTOPH]je Kojy cMaTpa cBojoM.*” Y nocaalilbuM
nperoBopuma npumehyjemo Ja ce ujie Ha HEKY BPCTY pakmuukoz npusHarea,’®
aJiy He ¥ popMaJIHOT (UJIY je TO caMO NPBU KOpPaK Ka KaCHUjeM UHCUCTHUPabYy

35 OBje MHCJIMMO Ha IPUPOJAHA 6OraTCTBA, Ipe CBera py/ie, aJld U ipyre pecypce.
36 O pasaunu u3Mehy pasyMHOr U pallHOHAJIHOT pellera Urpe, BUJeTH GycHOTY 6poj 5.
37 Y pajay ce pasmarpa ujeja o opMaJHOM NpuU3Hawy T3B. KocoBa ,y nocTojehum

rpanunama“ oz ctpaHe Peny6auke Cp6uje, a He U uzeja o noenu Kocosa u Metoxuje,
Koja je, caryiefiaBajyhu akTyesiHa 36MBatba y NIperoBopyuMa, HanyuTeHa.

38 llTaBulle, KOPUCTe Ce MEKU U3Pa3U NONYT ,IpUXBaTaka peaJHOCTH . Mako JoruyaH,
0Baj cTaB Mopa Ja ce JONYHU THMe Jia je peaJIHOCT OHO IITO ABe CTpaHe nepyunupajy oa
jecme. Y Toj nepLenLUjy, eMOLlMOHAa/JHA KOMIIOHEHTA MO/AjeIHAKO je BaXKHa jep oHa ,60ju”
Ty NepLennujy.
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Ha de jure npusHamwy?).** Kako ros 6110, NperoBopy He MOT'Y Y POJUTH IJIOJJOM
aKo Ce CPICKOj CTPAaHU He IPY>KU HeKa BPCTa W3J1a3He CTpaTeruje paju iyBamwa
HallMOHaJIHOT 06pa3a“ (eHIV1. face saving). Y oBOM JeJly IperoBopa, HajBUIlIE
Iperno3HajeMo eMOIMOHAJIHY U CUMOOJMYKY BPeJHOCT 3a CPICKY cTpaHy. O
e Ce UHCUCTHPA /ia Ce OJpeKHe ,Hevyera” y LITa je JeleHHjaMa (MaTepujaaHo
Y eMOLIMOHAJIHO) yJlaraJja. YnpaBo OBU HENOBPATHU TPOLIKOBU (€HIJI. sunk
costs) 3Ha4ajHO AETEPMHUHUINY MO3ULHjy CPIICKE CTPAHE U TeHEPUIY HeHe
(cagamme u 6yayhe) ogyiyke. AKO ce He Hahe HAYMH 3a IpeBa3UJIAKEHhE OBUX
HeIlOBPAaTHMUX TPOLIKOBA, OJJHOCHO aKO Ce He NMPY»KH paBUYHa KOMIIeH3aluja
3a BbUXOBO CHOLIEHE, IPETOBOPU HE CaMO Jja He MOT'y JJOBECTHU 10 060CTpPaHO
IPUXBAT/bUBOT Pelllelha HEr0 MOT'y OCTaTH Ha HUBOY JI0Ca/AIlbUX (MOJTUTUYKHUX
U TEXHUYKUX) clopa3yMa. XMIIOTeTUYKU IJIe/laHO, YaK U aKO Ce CPIICKOj CTpaHU
HaMeTHe HEKO pelllerbe Koje He yBakaBa OBaj 6a3MYHU WUHTEPEC, U OHA ra
HEBOJbHO MPUXBATH, TO he 6UTHU U3BOP ZI0JATHUX CyKo6a y 6yayhHoCTH Miu
NOHaBJ/bakba paHUjer cykoba. buio koje peliewe Tpeba fa 6y/e u3basaHCHPAHO
Y Jla yBaXkKU EMOIIMOHAJIHY KOMIIOHEHTY CPIICKe U aJI6aHCKe CTpaHe, 6yayhu fa
IIpBa J0>XHMBJ/baBa /A jOj je paTOM OTEeTO HEelTO IITO KHOj U3BOPHO IpUnaja u
IOTOM JJaTo IPyroM Ha yIpaBJ/batbe, IOK pyra cCTpaHa cMaTpa /ia je elleHujaMa
yrmeTaBaHa 0/ IpBe CTPaHe, Te joj OBa TePUTOpPHja U IpUIlaja.

[IpuHLMnas-areHT npo6seM. OBaj npo6JieM cBakako ce pedJieKTyje y 04HOCY
nperoBapaya u rpabhaHa koje 3actynajy. Ako nohemo oj Tora Jja orpoMHa
BehuHa Cpba He eJsiM [@ IpHU3HA He3aBUCHOCT T3B. KocoBa, U ja orpoMHa
BehrHa An6aHala )Ke/11 caMo NpU3Hake, MoXKe ce pehH Jja r/1aBHU IperoBapayu
Mam€e-BHILIe 0CTajy Ha no3ulMjamMa rpabana koje 3actynajy. Ho, umajyhu y
BU/Y TO /la Cy IperoBapayy U3JI0’)KeHU BeJIMKOM IPUTUCKY Tpehux una (mpe
cBera, EY meujaTopa, anu v Apyrux 3auHTEepecoBaHuX cTpaHa, nonyt CA/1),*
HUXO0BU JIMYHU U NOJIUTUYKU UHTEpPeCH AUBEprupajy y oJHOCy Ha HHTepece
OHUX Koje 3acTtynajy. Ty auBeprenuujy gabe NoKyllaBajy Aa UCKOPUCTE U
OTIO3UIMOHE CTpaHKe U rpynanuje y Cp6uju u Ha T3B. KocoBy, Te MoxkeMo
FOBOPUTU O MHOIUTBY IpelJieTeHUX MHTepeca. [[pema ToMme, oBze ce He
pazsu caMo o (ocJieJHOM) 3acTylamy HHTepeca /Bajy HapoAa, Beh 1 o ToMe
Jla IperoBapayy Mopajy Aa BoJe padyHa M 0 UMIIJIMKallMjaMa €BeHTYaJ IHOT
3aKJbyyema ClopasyMa Ha BbHUXOBY NOAUMUYKY NO3UYyujy U penymayujy. Ako
nohemo oJ; Tora, oHZla MeJiMjaToOp CBaKaKo Mopa /ia YBaXkH OBe [iIUBepreHTHe
HWHTepece U Jia Hahe NpoCTOp 3a BLUXOBO NpUOJIMIKaBakbe, ajlk Ipe cBera Ha
Ha4yMH KOjU He OM Yyrpo3uo BUTAJIHE UHTepece /iBejy CYKOO/beHUX eTHUUKUX
rpymnapaju yujer Mupau 6yyhe capasimbe ce nperoBopu 1 Bojie. To NpakTHYHO

39 TIlogceTuMo Ja HopMaJiK3aluja oJHoca Tpeba Jja loBeJe 10 NpaBHO o6aBe3yjyher
crnopasyma.

40 IlpuTHcHHU Cy 3Ha4yajHO MHTEH3UBHMPAHU NPOJIOHTUpPakbeM PYCKO-yKPajUHCKOT paTa.
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3Ha4yM Ja 3a IperoBapaykyMM CTOJIOM MeJiMjaTop Tpeba Ja noMorHe obema
CTpaHaMa /ia YBU/ie [a je ’bUXOB 3aje JHUUKU UHTepeC y 3a06uiaxemy niahamwa
[[eHe HelmoCTH3ama crnopa3yma.”! Y uHTepecy je /1Bejy eTHUUKHUX rpyna aa
Jl0 IpaBUYHOT criopa3yMa Jiohe (McTpakuBamwa nokasyjy Aa BehuHa rpahana
Cpb6uje To keJiu), a IMUHE U NOJMTHYKe MO3UIHje IperoBapaya Tpeba ja
0CTaHy y ApyroM nJaHy. OBaj cyKo6 HaAuJ1a3u TPeHYTHE NOJUTHYKeE 03Ulluje
nperoBapaya U TU4e ce 6y lyhHOCTH [iBajy Hapo/ja, a Ha yMELIHOCTH MeidjaTopa
je na v he 1o Tora 3aucTa v fohwu.

KoruuTtusHe 6apujepe. HaBohemwe cBUX KOTHUTHBHHUX Gapujepa yOueHUX
y locaJlallllbuM NperoBopuMa npeBasuia3u OKBUPe OBOT pajia, Te hemo ce
3aJpKaTHU caMo Ha aBep3Uju Npema ry6uTky u edpekTy okBupa. [lepueniuja
MOTEHIHjaJTHOT TY6HUTKA JI0 cajZia je TeHepucaJia pU3UYHO NOHALlakhe CTpaHa
y nperoBopuMa. BpojHu cy npuMepHy, a eKJIaTaHTaH je yBohemwe LlapruHa 01 CTO
OJZICTO, Kao pelunpoyHe Mepe 360T JIoOHUpama CpPICKe CTpaHe, a y CTBapH ce
pajiy o nepueniyjyu CTBAPHOT U MOTEHIUjaIHOT I'YOUTKA KOjU YCI0B/baBa TaKBO
noHamame.*> BepoBaTHo je popmupame 3C0-a, yIpKoC NpeTXO HO NPey3eTUM
oGaBe3aMa, y nepleniuju ajbaHcKe cTpaHe U HajBehu ry6uTak, 360r yera
ra Tako 3[yIIHO U30eraBa ca CBUM HeraTHBHUM IOCJeWIlaMa Ha AaJbU TOK
IperoBopa U KOHA4YHO peliewe. lllupe riegaHo, jacHo je fa cpricka cTpaHa
JIpHU3Hame" J0’)KMBJ/baBa Kao Ir'ybUTaK, oK ajbaHCKa CTpaHa ,HeJobujame
Npu3Hamba“ BepoBaTHO UCTO TaKo Nepuunupa. /la Huje oBUX epreniyja, Mox/a
0u locaallb|u IperoBopu fau Behe pesysrare. [lomto HUje Tako, JOIJIO je
Jl0 IPOJIOHTMpakba MPeroBopa pU3MYHUM MOHAllIakheM 00ejy cTpaHa* U MUTambe

41 Y jenHoj o0 mocJeAHUX PYH/AU IPErOBOpa CPICKOj CTPAHU GUJIO je IPeJJOYeHO C YUM
he ce cyounTH aKo He puUxBaTH T3B. PpaHIyCKO-HEMAUKHU, 0HOCHO EBporncku npezJior
- MoBJIa4Yele CTPAaHUX HHBECTUIM]ja, Moryhe caHKIH]je, OAy3UMarme 6e3BU3HOI PeXHUMa,
uTA. tberoBo npejouaBawke MHOTH CY IPOTYMa4yUJI4 Kao ,,yJITUMATYM " UJIM, HELITO 6J1aXe,
Kao ,yueHy". Mu cMaTpaMo /ia je ped 0 CBOjeBPCHOM NPUTHUCKY U Cyo4YaBamy /A ce JBe
CTpaHe NpUBOJIe HAa NOTIHCHBakbe CIOPAa3yMa U /1a TEK IPeJCTOje HOBe PYH/ie IPeroBopa.
Bupetu: https://www.danas.rs/vesti/politika/sta-pise-u-francusko-nemackom-dokumentu-
o-kosovu/. OpurnHaJ/JIHU TEKCT joll YBeK HenomnucaHoz EBporickor npeaJora, TauHuje,
JujanoraBeorpagau llpumtune: [Ipeasor EY - Cnopa3yM o ny Ty HopMasiu3anuje usmehy
Kocosa u Cp6uje (eHr.. Belgrade-Pristina Dialogue: EU Proposal - Agreement on the path to
normalisation between Kosovo and Serbia) o6jaBJbeH je Ha cajTy EY, 27.2.2023. roauHe, BUIETU:
https://www.eeas.europa.eu/eeas/belgrade-pristina-dialogue-eu-proposal-agreement-
path-normalisation-between-kosovo-and-serbia_en

42 CrBapHHU rybuTak je ga T3B. KocoBo HUje npuM/beHo y UHTepnoJ, a HOTEHUjaJTHU
Jla ce TO MOXe HeraTHBHO O/IpasUTH Ha 6yAyhu npujem y oBy U Apyre MehyHapojHe
opraHusanuje (Bugetu: https://www.rts.rs/page/stories/sr/story/9/politika/3329646/
ko-sve-nije-dao-glas-za-prijem-kosova-u-interpol.html).

43 Be3 063upaHay3pOK, HOBJaYeke NOJUTHIKUX IpeAcTaBHUKa Cp6a U3 T3B. KOCOBCKUX
MHCTUTYILUja TaKoDhe NpeAcTaB/ba pU3HUaH NOTE3 KOjU YHOCH HECTAOUIHOCT y IperoBapayku
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je kaza he ce OKOHYATH aKo ce Neplennuja rybuTKka He IpeTOYH Y HEKY BPCTY
Jl061TKa 3a 06e cTpaHe. [lakJe, NpoMeHa OKBUPa U3 HeraTHBHE y TO3UTUBHY 0/
CyIICTAHLIMjaJIHOT je 3Ha4aja 3a yclex OBUX nperosopa. llesia npuya Mopa fa ce
OKOHYa Ha MoJie MO3UTHUBAH HaYyMH Koju he (4 cpricka v asibaHcKa) jaBHOCT Mohu
Jla IpUXBaTH UJIM Jla He 0XKUBU Kao (MOTHNyHM) rybuTak. 3a CpICKY CTpaHy
HajHeraTHBHHUje je popMasIHO NPHU3HAe He3aBUCHOCTH, Te HHCUCTHPakbe
Ha BbeMy caMo NpoAay6/byje npobseM. Ha oBoM MecTy fjofajeMo U To Ja he
NOTeHIMjaJlHO MaHUIYIMCalbe OKBUPOM GUTH Ipeno3HaTo y ioMahoj jaBHOCTH,
KOja je MOHAKO ONIXpBaHa CyMMbaMa Jla Ceé OBUM IIperoBapavykyuM IpoL,ecoM
,Iy3ajyhu” nze ka Hekoj BpcTH npusHamwa.** Cnopasym jeJHOCTaBHO Mopa Ja
3a/10BOJbU UHTEpece U ToTpebe 06ejy cTpaHa y3 NpaBUYHE 060CTpPaHe yCTYIIKE.

PeakTuBHa AeBasiBanuja. OBO je BepOBaTHO U Haju3pakeHHUja NMpenpeka y
JocaJalllkbuM IPeroBOPMMa, LLTO je U pa3yMJbUBO aKO Ce MMay BUZY IPUPOJaA,
WHTEH3UTET U Tpajatbe 0BOT KOHQJIUKTA. Je JHOCTABHO, pylITBeHa aTMocdepa
Yy K0jOj ce 0ZBHjajy NPeroBOpHU U BUILLE je HErO HellpUjaTesbCKa, a U OLHOCHU
nsMeby nperoBapaya He oJjMIy NpPUjaTe/bCTBOM U NOBepewmeM. Y TaKBOj
aTMocdepH, CBaKHu yCTYNaK APYyTe CTpaHe U3a3MBa MOJ03PEHE U YMathethe
HeroBe BpeJJHOCTU. AKO GMCMO Y je[]HOj pedyeHHUIIM ONKCaJU 0Baj KOHPJIUKT
OH/Ia O TO 6UJIO BEJIMKO HellOBepebe JIBejy CTpaHa. Y KpajikbeM, TO je U OCHOBHU
pasJior 3a yKJbyuere MeJiujaTopa. HarsnamaBaMo Aa GacuInuTaTOPCKe BEIITHHE
MeJMjaTopa BepoBaTHO HUCY U Hehe 6UTHU JOBOJbHE 3a yCIleX y IPEroBopruMma.
[loTpe6HO je fa Tpehe nune ynyTH npaBH4YaH NpeAJIOr 3a pellermhe OBOT
koHMKTAa. [I[paBUYaH Ipei/I0T He 3HAY Y /1A OH MO>Ke /1a 3a/10BOJbY CBE HHTepece
1 notpebe ob6ejy cTpaHa, Beh Aa cazpxu usbasaHcupaHo yckpahuBamwe
3a/10BOJbebA MI0jeIUHUX UHTepeca JiBe cTpaHe. BepoBaTHO 6M TakaB MPUCTY I
610y ckJaAy v canpepepeHyujamMa 6ap BehmHe npunajHUKa JiBejy eTHUUKUX
rpymna.Y oBUM IperoBoprMa MHOI'0 BaXXHUjH je IpaBU4aH NIPUCTYI U TpeTMaH
JiBejy cTpaHa, 6yayhu fja cy oHe BepOBaTHO CBeCHe Jla KOHAYHO pellerwe He
MOKe 6UTH Yy HOTIYHOCTH IPAaBHUYHO, 6ap HE OHAKO KaKo 61 OHe KeJieJie.

6. 3aKk/by4ak

Y pocajaummum nperoopuma Cp6uje u T3B. KocoBa npemno3HajeMo 6pojHe
npenpeke, No4yes 0J, CTPATErujCKOr NMOHallaka, NIPeKO NPUHLMNAJI-areHT
npob6JjeMa M KOTHUTHUBHUX Oapujepa, [0 BeoMa H3paKeHe peaKTHUBHe
JeBasiBanyje. HarnamaBamo a lbMX0BO NpeBa3nJakemhe CBaKaKo 3aBUCH
Ol YMEIIHOCTHU eBPOICKOT IMOCPeHUKA, IPU YeMy HeroBe pacuJIUTATOPCKe

npouec.

44 OBecyMmbe MOX/Ja CY ¥ OIPaB/iaHe, a/IM CBaKaKo Tpeba y3eTH y 063Up U TO /1A je CpIICcKa
CTpaHa IIpey3eJia OATOBOPHOCT JOHOIIEHEM OJIJIyKe /1a y4eCTBYje y OBUM IIperoBOprUMa.
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BelITHHe HUCY U Hehe 6uTH AoBoJbHe. [loTpebHO je Aa MejujaTop ynyTH
npenJor koju he mpejctraB/baTH HM36aJaHCUPAHO yBa)KaBakbhe BHUTAJTHUX
HMHTepeca iBejy CTpaHa, 360r CBeNpUCy THOT HellpUjaTe/bCTBA U aHUMO3UTETA
CyKOo6/beHUX eTHUYKUX Ipyla U BbUXOBUX NpeJicTaBHUKA. K/byyHa Tauka
CHOoTHLlalkha TUYe ce GOopMaJIHOT IpU3HAHKa He3aBUCHOCTH T3B. KocoBa, oko
yera [oCToje HEMOMHUPJbHMBYU CTAaBOBU. BUJIO KOje CTBapHO UJIU MEePLUNUPAHO
HaMeTHYTO pelllebe, UaK0 KPaTKOPOYHO C oA peheHUM KOPUCTUMA, [YTOPOUYHO
MO’Ke caMo Jia MPoAy6Hu CyKob colujaJHUuX UuaeHTUTeTa Cpba U AnbaHana.
[IpeBa3uaxkeme TOr CyKoba Moxe /1a 6yie y ,Hyhemwy eBpoIicKe nepcrneKkTuse”
Y HEeKOj BPCTH ,,Cy60pAUHHCAHOT €BPOICKOr UAEHTUTETA", aJld IpeMa HalleM
BuDemwy, Mako HY>KHO y 0BOj BpCTU KOHQJIMKTA (kako moctynupa TCH),
TO He MOXe GUTH JI0BOJbHO. Y MPeroBopuMa je MHOro BaXKHUjU MPUCTYH U
IpaBU4YaH TpeTMaH, Kako O Iperopapadyd MOIJH Jia MOHYJe OHUMaA Koje
3acTynajy (momahoj jaBHOCTH) cropasyM Koju Hehe 6GUTH mepuUNMpaH Kao
(moTnyHu) ry6uTak. [IpocTop 3a TO IOCTOjH, a 0Xpabpeme Jj0/1a31 U3 pe3ysTaTa
HCTpakMBaka CPIICKe jaBHOCTHU KOjU YKa3yjy Ha To Aa 64 oHa 6uJja cipeMHa
Jla IpUXBATH J0OTOBOP KOjU IIpe CBera He yrpo)kaBa leH eMOLLMOHAJIHU OZJHOC
npeMa OBOM UJIEHTUTETCKOM nuTamy. [la v he fo Tora gohu, ymHOrome
3aBUCH 0/ carye/jaBatba AyO6uHe 0BOI KOHQJIMKTA M yBa)KaBamwa NPUHLMIIA
npaBuyHocTH. OBaj pa/i MOKYyLIaBa [ja yKaXke Ha IpUpoAy oBoT (MehyHapogHOT)
KOHQJIMKTA, U /1a M3 yIJla I0CTojeNUX TEOPUjCKHUX MO/ieJia peroBapama, aju u
3/]paBOpa3yMCKOr MOCMaTpamwa,*® NoHyAu ofpeheHa pelerwa U nepcneKTrBe
HEeroBOT [IpeBa3ulaKema.
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HOW TO UNTIE “THE KOSOVO KNOT“? AN INTEGRATIVE
APPROACH TO THE SERBIAN-ALBANIAN CONFLICT

Summary

This paper presents Mnookin’s conceptual framework for identifying and overco-
ming obstacles to the efficient and fair resolution of individual and group conflicts
and disputes. This is followed by review of the basic elements of the negotiati-
ons between the Republic of Serbia and the self-proclaimed Republic of Kosovo, a
summary of the results of those negotiations, as well as the views of the Serbian
public opinion on the declaration of independence of the so-called Kosovo and the
Kosovo issue in general. After that, the paper presents the basic elements of two
well-known theories of intergroup conflict in order to shed light on the nature of
conflict between the two ethnic groups (Serbs and Albanians). Finally, the previous
negotiations of the two parties are placed in the presented conceptual framework
of negotiations in order to identify the key points of contention in the previous
negotiations of Serbia and the so-called Kosovo and offer potential solutions for
overcoming them based on the presented theoretical model of negotiation in the
presence of a third party (mediator). The key finding is that the negotiations can
be concluded with a fair agreement, but only if the real (material) interests of the
two parties are respected, primarily the emotional ones, that is, those arising from
the nature of the conflict between the social identities of the two ethnic groups.

Keywords: Serbia, so-called Kosovo, negotiations, obstacles, mediator, group con-
flict.
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Abstract: Before their digitation, land registries in the Republic of Croatia
had been kept manually (paper-based registration). The Land Registry Act
stipulates that land registries in the Republic of Croatia are kept electroni-
cally by means of a Real Property Registration and Cadastre Joint Informa-
tion System (hereinafter: JIS), containing harmonized real property and
cadastral data. A real property and land database is created through the
electronic entry of paper-based data, i.e. integration of real property and
cadastral data into a single database. Hence, the protection of real property
transfers is enhanced since the legal status of the land and all accompany-
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in one place. The real property land database enables registration of every
change to the real property without the need to inform both the land reg-
istration court and cadastre thereabout. The Real Property Registration
and Cadastre Joint Information System is jointly coordinated and managed
by the Ministry of Justice and Administration of the Republic of Croatia and
the State Geodetic Administration. The Land Registry Act sets forth that
the Republic of Croatia is strictly liable for any damage arising from flaws
in keeping land registries. Such damage can occur in case of errors or mal-
functions in the respective joint information system. This paper investigates
the appropriateness of the measures for protection of the Real Property
Registration and Cadastre Joint Information System and the general rules
for security and control of the access to the said system, and analyses the
risk of compromising it. Regarding the liability of the Republic of Croatia
for any damage pertaining to flaws in the land records management, the
paper depicts the model of defining the liability for any damage sustained
by the holders of ownership rights due to unauthorized access to the said
Jjoint information system. The paper also sheds light on the advantages and
disadvantages of the model for defining fault and strict liability in the above
case, and examines some pending issues relating to the applicable model for
defining such damage liability de lege lata as well as possible legal solutions
and the potential need for the legislator’s intervention de lege ferenda.

Keywords: damage, land registry, cadastre, information system, digitiza-
tion.

1. Introduction

In order to make rights in rem in immovable (real) property effective towards
all (erga omnes), they shall be made publicly available. In this view, Croatia
follows the tradition of continental law countries in which ownership rights
and other facts relevant for legal transactions are registered in land registries.
Land registries are reliable real property and relating ownership records which
reflect the legal status and transfers of real property. They enable registration
of immovable (real) property rights implying legal effects on their publicati-
on, protection, exercise, acquisition and termination (Gavella, Josipovi¢, Gliha,
Belaj, Stipkovi¢, 2007: 273-282). Until their digitation, land registries in the
Republic of Croatia (Josipovi¢, 2001: 98) had been kept manually (paper-based
registration). Such record-keeping entailed manual entry of data into paper-
based registries (bound documents) (Gavella et. al., 2007: 285). The Republic
of Croatia and International Bank for Reconstruction and Development entered
into a Loan Agreement (Real Property Registration and Cadastre Project) and,
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consequently, the Croatian Parliament adopted the Act on the Ratification of the
Loan Agreement (Real Property Registration and Cadastre Project) between the
Republic of Croatia and International Bank for Reconstruction and Development
on 23 January 2003.! This agreement includes the general goal of the project:
the preparation of an efficient land registry management system aiming at
advancement of the real property market through upgrade of the existing real
property registration and cadastral system (Antoni¢, 2006: 77). To harmonize
the applicable legislative framework with the land registry digitation process,
the legislator has made numerous amendments of the main sources of land regi-
stry law in the last 25 years. The highlight of those amendments is the adoption
of the new Land Registry Actin 2019. The new Act prescribes thatland registries
are kept electronically by means of a Real Property Registration and Cadastre
Joint Information System (hereinafter: JIS). This system serves to store, maintain
and keep all real property and cadastral data. The harmonized data are then
entered in a land database as part of the said system.?

The transformation of real property and cadastral data into the digital format
and their storage in the joint information system, which is in fact a public registry,
raises the question of liability for any damage sustained due to the distortions
of the system. This paper analyses the risk of unauthorized access to the system
and damage which might be suffered by the holders of ownership rights. Indeed,
technological advancement implies the high risk of the so-called cybercrime?
whereas the building of trust in an online environment represents the key for
economic and social development. Therefore, the paper focuses on the potential
methods of compromising the security of the Real Property Registration and
Cadastre Joint Information System, possible measures for its protection and
possibility of demonstrating its distortions through expertise in compensa-
tion proceedings. In regard to the liability for damage caused due to flaws in
keeping land registries, i.e. system malfunctions or computer-related errors,
the paper deals with damage liability models applied in judicial compensation
proceedings. The paper also tackles some challenges relating to the applicable
model for defining such damage liability as well as possible legal solutions and
the potential need for intervention by the legislator de lege ferenda.

1 Actonthe Ratification of the Loan Agreement (Real Property Registration and Cadastre
Project) between the Republic of Croatia and International Bank for Reconstruction and
Development, Official Gazette, International treaties no.2/2003.

2 Article 6 paragraphs 1-3 of the Land Registry Act (hereinafter: the LRA).

3 Cybercrime can be defined as a totality of crimes exercising illegal influence on the
use, integrity and availability of the system hardware, software and database or on the
confidentiality of digital data (Simundi¢, Franji¢, 2009: 31).
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2. Land Registry Management Models

Legal transactions related to real property transfers on the territory of the
Republic of Croatia are entered into land registries. That procedure involves
registration of ownership rights and other rights, if envisaged by special laws.*
Land registries appear to be public registries® in which immovable (real) prop-
erty, related (ownership) rights in rem and other legal relationships and fact
relevant for real property transfers are registered. The content and reliability
of such records contribute to legal certainty as regards the holders of ownership
rights and legal transactions in general, as well as the possibility of control over
the holders by public law and the exercise of the rights by third parties towards
them.® Land registries in Croatia are kept by municipal courts or more precisely,
their land registration departments (Pichler, 2022: 12). Cadastral surveying sets
grounds for land registration. Data on the plots of land entered into land regis-
tries shall be compatible with the appertaining cadastral data. An immovable
(real) property cadastre contains records of land parcels and buildings lying
thereon or thereunder, and of special legal regimes related thereto.” Data on the
holders of ownership rights are entered into real property cadastres based on
the data from land registries.®

In line with the aforesaid, the LRA foresees electronic registration of real prop-
erty datain the JIS. Harmonized real property and cadastral data are integrated
into a single database which is created by the electronic entry of paper-based
datain the JIS (Josipovi¢, 2001: 99). Hence, the protection of real property trans-
fers is enhanced because the legal status of the land and all accompanying
restrictions (concessions, public property status etc.) can be obtained in one

4 Article 3 paragraphs 1-2 of the LRA

5 The most important role of public registries in relation to ensuring legal certainty in
legal relationships between natural persons and legal entities refers to the availability of
registered data to the public. Therefore, all the registries shall be publicly available. Under
certain conditions, one can have an insight into and obtain information on the facts and
requirements for acquisition of individual rights. Considering the fact that public registries
are managed by courts or administrative bodies in the role of authorities, they should entail
public trust. Persons relying on data entered into public registries should be, in a particular
way, protected in legal transactions even if those data do not reflect the legal and factual
situation (Josipovi¢, 2006: 4-5).

6 The adequate response to the challenges of a modern legal state and providing efficient
legal protection require reliable records. Keeping such records imposes the need for their
organizational and functional regulation (Pichler, 2006: 31).

7 Article 21 paragraph 1 of the Act on State Survey and the Real Property Cadastre, Official
Gazetteno. 112/18, 39/22, hereinafter: ASSRPC.

8 Article 4 of the Ordinance on the Content and Form of Cadastral Documentation, Official
Gazette no. 142/08, 148/09, hereinafter: OCFCD.
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place (Pichler, 2022: 14). A real property land database enables registration of
every change to the real property without the need, which characterized the
old system, to inform both the land registration courtand cadastre thereabout,
e.g. about the changes referring to the number, shape and surface area of aland
parcel and those relating to its subtraction, separation, addition and division
(Antoni¢, 2005: 74-75). The JIS is an information system in which real property
and cadastral data are stored and keptin a single database in the following man-
ner: the bodies in charge of cadastre management are also in charge of keeping
cadastral data whereas land registration courts are in charge of managing data
on the holders of ownership rights and on legal facts and relationships. The
Real Property Registration and Cadastre Joint Information System is jointly
coordinated and managed by the Ministry of Justice and Administration of the
Republic of Croatia and the State Geodetic Administration.” The Land Registry
Act stipulates that paper-based registries are transformed into the electronic
format and stored in the JIS, i.e. paper-based files are transformed into electronic
files.’? Documents laid down by the Ministry of Justice and Administration of
the Republic of Croatia and the State Geodetic Administration regulate the or-
ganization and operation of the JIS. Technological management of all JIS data is
entrusted to a company founded by a decision of the competent body. Mutual
relationships, rights and liabilities in the JIS technological management are
governed by a special agreement concluded between the Ministry of Justice and
Administration of the Republic of Croatia and the State Geodetic Administration
on one side and the hosting company on the other side.! This legal matter is
called a “Hosting Agreement”12.13

2.1. Insight into Land Registries

Access to the Real Property and Land Database System (hereinafter: RPLDS)
is today provided electronically. In fact, land registration courts and cadastres
offer all real property and land data stored in the said database regardless of
a cadastral municipality. An insight into land registries can be achieved by
visiting the respective webpage or by obtaining an extract from the respective
land registry. Authorized (registered) users are entitled to issue the extracts

9 Article 4 paragraph 2 of the Rulebook of the Real Property Registration and Cadastre
Joint Information System, Official Gazette no. 6/21, hereinafter: RRPRCJIS.

10 Article 14 paragraphs 1-2 of the LRA.

11 Article 4 paragraphs 1-4 of the Ordinance on the Organization and Operations of the Real
Property Registration and Cadastre Joint Information System, Official Gazette no. 107/10,
hereinafter: OORPRC]JIS.

12 Article 4 paragraph 4 of the OORPRC]JIS.

13 For more details about the Hosting Agreement see infra.
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and submit applications for electronic registration in land registries. In this
light, authorized users mean a notary public, lawyer or State Attorney’s Offi-
ce, if such is required by certain judicial or administrative proceedings.!* The
Ministry of Justice performs the role of the system administrator.!> Electronic
access to land registries is provided through a JIS one-stop-shop.'® Authorized
users are granted access through their user accounts while regular users can
obtain desired land data via the e-Citizens application'”.!® In order to create an

14 Article 4 paragraph 1 of the Ordinance on e-Services for Users and Registered Users of
the JIS (hereinafter: the OESUAUJIS), Official Gazette no. 108/19.

15 Article 4 paragraph 3 of the OESUAUJIS.

16 One-Stop-Shop (0OSS) is a single service point enabling access to real property and
cadastral data (oss.uredenazemlja.hr). Through the Ministry of Justice and Administration
and State Geodetic Administration, the Government of the Republic of Croatia launched the
National Land Registry and Cadastre Consolidation Programme in 2003. The short name
of the programme is “Uredena zemlja” (Organized Land). The JIS was developed within its
framework. The modernization of the real property and cadastre system has resulted in a
swifter and simpler procedure for registration of real property and relating ownership rights.
Moreover, online information from land registries and cadastres have become available 24/7.
The main goal of the Programme was to prepare a more efficient land and real property
registration system in order to develop a more effective real property market. Aiming to
provide the project with further support, the World Bank granted the Republic of Croatia a
loan (no.8900-HR) in 2018 and thus secured additional funds for new activities within the
Croatian land administration modernization process for the benefit of citizens, entrepreneurs
and government institutions. The new loan was effected on 19 December 2018 while the
new deadline for project completionwas 16 January 2023. The project was implemented by
two state administration bodies in charge of the registration of real property and relating
ownership rights: the Ministry of Justice and Administration, and municipal courts with
their 108 land registration departments. The State Geodetic Administration regulates,
among other things, the operations of the cadastral system (20 regional cadastral offices
and 92 extensions). The project was operatively implemented by the Project Implementation
Unit and teams from both state administration units (Uredena zemlja 2023, http://www.
uredjenazemlja.hr/default.aspx?id=7, accessed on 30 March 2023).

17 Article 5 paragraphs 1-3 of the OESUAUJIS.

18 The e-Citizens system was established by the Croatian Government and its goal is to
modernize, simplify and accelerate the communication between the citizens and public sec-
tor as well as to raise the transparency of providing public services. The e-Citizens system
encompasses: the Central Government Portal, the User Box and the National Identification
and Authentication System. The fundamental purpose of the Central Government Portal
is integration of the information possessed by government institutions as to enable the
citizens to obtain desired information as simply as possible. Information appearing at the
Central Government Portal is regulated by the Central State Office for the Development of
the Digital Society. The User Box enables every citizen with a valid personal identification
number to receive official messages related to public services, procedures and statuses as
well as their overview and storage. The National Identification and Authentication System
(hereinafter: NIAS) ensures safe and trustworthy identification and authentication of us-
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authorized (registered) user account, users shall submit an application to the
system administrator through the Croatian Bar Association, Croatian Notaries
Chamber and State Attorney’s Office.'?

3. Forms of Compromising the Real Property Registration
and Cadastre Joint Information System

The security of every information system depends on meeting three basic re-
quirements: confidentiality, integrity, and availability of its data (Death, 2017:
13). In this view, confidentiality or privacy implies that confidential information
is not accessible to unauthorized persons; integrity entails that unauthorized
persons are prevented from modifying the data or computer programmes man-
aging those data and from unauthorized computer programme management.
Finally, availability means that information system data and network services
are available to authorized (registered) users whenever they request those data
and services. To accomplish all of the set goals, unambiguous authentication is
also needed. Such authentication implies non-repudiation of a user-completed
activity within an information system.

Since the RPLDS is, by its very nature, a public database, the main task of the JIS
is to ensure security mechanisms when entering, modifying and deleting data as
well as their integrity and availability to the users. Unauthorized access to the
JIS and corresponding distortions of the RPLDS are the severest form of compro-
mising the Real Property Registration and Cadastre Joint Information System;
hence, it is necessary to protect it with all possible measures, particularly from
the outside. The ]IS is a publicly available service and thus requires protection
from the inside as well, due to the relevance of its data and possible distortion
consequences. Other forms of compromising the JIS include eavesdropping and
interception of network traffic, denial-of-service (DoS) attacks and taking con-
trol over the devices that belong to the computing and communication-based
e-infrastructure.

ers who access public electronic services by means of valid credentials. Every citizen of the
Republic of Croatia with valid credentials is provided with a unique electronic identity by
the NIAS and can use the credentials to access public e-services. The NIAS serves as a safe
and simple tool to access the e-Citizens system with one click. Indeed, when someone logs
in to the said system via the NIAS, he/she does not have to log in again to be provided with
another NIAS-related e-service. The Financial Agency is in charge of the NIAS management
(FINA, 2023, https://www.fina.hr/e-gradani, accessed on 30 March 2023.

19 Article 6 paragraph 1 of the OESUAUJIS.
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4. Possibility of Demonstrating Data Modification in the JIS

The Republic of Croatia shall be liable for any damage arising from the use of
the JIS if such damage has resulted from an error or malfunction of the appli-
ed computer programme or the computer itself. Hence, the users should pay
attention to the time when data modification occurred, who is to blame for the
modification and which data have been changed. The basis of computer forensics
entail monitoring of every transaction completed within the RPLDS (who made
it, when, from which IP address, and which data have been modified), creating
an archive in which every change is recorded, making a backup and data archive
at the level of the computer programme and database, and related event logs of
the information system, computer programme, database, network services and
computing and communication-based e-infrastructure. Receiving and processing
applications submitted electronically in the form of an electronic file, using the
NIAS infrastructure for authorized (registered) user authentication and the
necessity of a qualified electronic signature provided by a qualified service pro-
vider as well as the possibility of submitting applications for real property land
registration and their amendments via a network service, accompanied with a
valid certificate of the registered user system administrator considerably reduce
the chance of manipulation and simultaneously facilitate detection of subsequent
accidental and deliberate unauthorized data modification within the system.
The same procedure refers to written enclosures, both those submitted as ori-
ginal documents and those submitted as certified copies, which are converted
into the electronic format by a registered user who is obliged to provide every
attached document with a qualified electronic signature; after being converted
into the electronic format, the written enclosures are returned to the applicant
and the transformed documents are saved and kept according to special saving
and keeping regulations by registered users.

In order to detect changes in the system, one needs to determine the time when
they occurred. Applications for real property and land registration, submitted
electronically, are deemed received by the land registration court when they are
registered by the receiver’s server, where the applications are all accompanied
with the day, month, year, hour and minute of application reception. Real-time
clock harmonization in all information systems?’ is a prime prerequisite for
mutual linking and analysing data from different sources for the purpose of
finding out the time and character of an incident. This procedure is necessary
not only for proving a security incident but also for future system upgrade and
incident prevention.

20 RFC 5905 Network Time Protocol Version 4: Protocol and Algorithms Specification.
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5. Possibility of Information System Protection

Pursuant to the internationally recognized OSI security infrastructure,? it is
necessary to ensure security mechanisms and services aimed at detecting and
preventing security attacks, i.e. to enhance the security and resistance of the
data transfer, storage and processing system as to reduce the chances of com-
promising the information system. Since attacks can be both passive (which
have no impact on the content and availability of data) and active (which include
manipulation with data and data streams) permanent control and active mecha-
nisms for the protection of the JIS are required (Verwoerd, 1999: 5-7). Such
protection should be seen as an imperative because the JIS is accessible to a wide
circle of registered users with the powers of data administration, who use public
internet-based infrastructure to access the system without employing virtual
private networks providing secure communication channels. The foundation
of such protection should be NIAS-based user authentication and subsequent
information system access control allowing an access only to registered users
by creating their own user account. Additional security mechanisms for data
encryption involve SSL encryption at the application level, one-stop-shop web
services using PKI (Public Key Infrastructure), and the application of a digital
signature which is employed by the data provider to undeniably ratify the source
and integrity of provided documents by applying a qualified electronic signatu-
re as defined by the OESUAUJIS. Moreover, if an application for registration in
the RPLDS and accompanying amendments are submitted through a network
service, they can be electronically signed by using a valid certificate of the re-
gistered user-system administrator??, which bears great relevance for ensuring
data integrity in the RPLDS.

With a view to provide technical-technological protection of the ]IS, which
encompasses the security of the computing and communication-based e-in-
frastructure and data management computer programme, one needs to take
account of all standard mechanisms prescribed by the ISO 27001 standard?3:
physical and technical protection of the computing and communication-based
e-infrastructure hosting the JIS, regular and registered user authentication,
application of cryptographic protection methods at the application level, usage
of virtual private networks for remote access (if possible), digital document
and transaction signage, network traffic limitation and control (firewalls, web
application firewalls, intrusion detection and prevention systems), security zone
establishment, locally redundant storage, backups and data archives, saving

21 ITU-T recommendation X.800, Security Architecture for OSI.
22 Article 12 of the OESUAUJIS.
23 ISO/IEC 27001 - Information security management system.
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individual transactions in the RPLDS and the creation, storage and monitoring
of eventlogs within the JIS (network equipment, servers, programmes, network
services, databases).

The accomplishment of set goals is fostered by the fact that smooth performance
of J]IS operations implies not only security but also ensuring service continuity
and quality by specifying an adequate service level (Service Licence Agreement/
SLA) and deploying a redundant JIS site in the active-active or active-passive
mode in an independent data centre (DR site).

6. Damage Liability Model

The Land Registry Act sets forth that the Republic of Croatia is strictly liable
for any damage arising from flaws in keeping land registries. The state is disc-
harged of such a liability when damage results from force majeure, butitis held
liable for the damage suffered due to flaws or errors in a computer programme
or from computer malfunctions.?* The applicable damage liability model in this
view, when there is no injurer’s fault (person responsible for the damage), is
the strict liability model.?” Thus, one can speak about liability arising from the
bare fact that damage has occurred (Klari¢, Vedris, 2006: 612-613)%°.2” Damage
liability requires fulfilling the following conditions: the harmful action, damage,

24 Article 9 paragraphs 1-2 of the LRA.

25 The Croatian law of damages includes alegal ground for strict damage liability application.
Indeed, the Civil Obligations Act foresees strict liability for damage caused in relation with
adangerous thing or dangerous activity (Article 1063), strict liability for damage caused by
a defective product (Article 1073) and strict liability of an organizer of a gathering (Article
1081). The Civil Obligations Act, Official Gazette no. 35/05, 41/08, 125/11, 78/15, 29/18,
126/21,114/22, 156/22, hereinafter: COA.

26 Fault liability used to be the dominant model for defining damage liability and thus
the liability based on the causality criterion generally represented an exception. However,
swift economic development and the complexity of social relationships indicate that it is
unfair and sometimes even impossible to base damage liability solely on someone’s fault.
Accordingly, legal theory has embraced the concept of strict liability. Furthermore, legal
doctrine has generated, among other concepts, risk theory, based on which damage liability
is established on the ground of created risk. Every human activity bearing a certain risk
(e.g. railway, industry) implies that he who undertakes such an activity is liable for potential
damage that can be attributed to thatactivity without examining possible fault of the person
having initiated it. (Klari¢, Vedris, 2006: 613-614).

27 Damages resulting from the use of particular technical devices and cutting-edge
technologies (e.g. robotic surgery in medicine) encourage application of the strict liability
model since the consequences of the use of such technical devices are not fully predictable.
Also, artificial intelligence entails the issue of unexplainability and incomprehensibility.
Designers of such systems do not know, due to system complexity and big data, how the
system produced a certain solution. Those systems are not programmed to find solutions
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wrongfulness of the harmful action, and the causal link between the harmful
action and the damage. However, although the strict liability model does not
require the existence of an injurer’s fault, the victim’s status is aggravated by the
fact that the victim (injured person) is forced to prove a causal link?® between a
flaw in keeping land registries or the employed programme or system malfunc-
tion and the damage sustained. In order to establish what actually happened in
each individual case of a system malfunction and damage occurrence, an expert
witness has to be invited to reconstruct the manipulation with the computer/
programme?’ which resulted in the occurrence of damage. On such an occasion,
the expert witness informs the court about the facts that took place in the past
and draws appertaining conclusions (Triva, 1978: 418). One of the great advan-
tages of digital evidence is that it is basically indestructible and can be copied
(Simundié, Franji¢, 2009: 46). The expertise of expert witnesses on the impact of
the causes and consequences of an incident is essential for establishing a causal
link between a flaw or error in a computer programme or system malfunction
and the occurrence of damage. A causal link or causal nexus is a link between
a harmful action and the damage, whereby the latter results from the former.
It is in the nature of things that damage emanates from a multitude of causes.
Among all those causes, one needs to find the cause thatlegally matters most. In
this view, the Republic of Croatia relies on adequate causation which entails that,
among many circumstances leading to damage, the one that can be associated
with the natural way of things (usual course of events) should be regarded as
the cause of damage (Crni¢, 2006: 705). In our context, an IT expert witness is
expected to detect the circumstance/activity that triggered the occurrence of
damage.

7. Hosting Agreement

For the sake of further analysis of the standpoint of the Republic of Croatia on
the liability for damage sustained by compromising the JIS, the authors gained
an insight into the files of the Ministry of Justice and Administration of the
Republic of Croatia to inspect the Agreement on the Operation and Servicing of
the Computing- and Communication-Based e-Infrastructure for the Application

but to create rules themselves during the learning process and performance of operations.
Consequently, they could fail in detecting some obvious causal links (Bracanovi¢. 2021: 66-74).

28 When it comes to damage caused in relation with a dangerous thing or dangerous activity,
the injured person does not have to demonstrate a causal link between them. Such a link is
implied. However, this is not the case with flaws in keeping land registries.

29 The most popular computer manipulation methods are: unauthorized access to an
information system, data manipulation, illegal use of software tools, login to a system with
a stolen password (Simundi¢, Franji¢, 2009: 46-49).

105



3BOPHUK PAJIOBA [IPABHOI ®AKYJITETA Y Huly | Bpoj 98 | F'oguHA LXII | 2023

System Real Property Registration and Cadastre Joint Information System (JIS)
without a Disaster Recovery (DR) Site (hereinafter: the Hosting Agreement).?°
The Hosting Agreement regulates the rights and liabilities of the Contracting
Authority and Service Provider, i.e. Ministry of Justice and Administration, and
State Geodetic Administration on the one side, and the Information Systems and
Information Technologies Support Agency LLC) on the other side.?! It should be
noted that the integral parts of his agreement are the annexes stated in Article
2 of the Hosting Agreement (Service Licence Agreement, JIS Preventive Main-
tenance Plan, Operational Level Agreement, HD SD Procedure, Backup Policy,
Remote Desktop Protocol, Remote Desktop Instructions, Service Delivery Sta-
tus Report) Yet, the authors have not been provided with an insight into these
annexes by the Service Provider.?

The parties to the Hosting Agreement are bound to compensate for any dama-
ge done to the counterparty, resulting from a failure to meet their contractual
liabilities either fully or partially. This does not involve damage caused by force
majeure. As laid down in Article 17 of the Hosting Agreement, force majeure
encompasses neither a lack of staff or software nor omission of subcontractors
or outsourcers of either party. Article 18 (para. 3) of the agreement prescribes
the Service Provider’s liability to ensure the highest level of physical survei-
llance of the room in which the data storing equipment is situated. This means
24/7 surveillance of the room and strict entrance control. All real property
and cadastral data, and other data in possession of the Contracting Authority
remains their property. Upon the expiration of the Hosting Agreement, all the
data shall be returned to the Contracting Authority and the Service Provider is
not entitled to keep a single copy thereof. Those data are confidential and the

30 Agreementon the Operation and Servicing of the Computing- and Communication-Based
e-Infrastructure for the Application System Real Property Registration and Cadastre Joint
Information System (]IS) without a Disaster Recovery (DR) site, Class: 150-30/22-01/73, File
no: APISIT-06-04-22-1 of 29. 12. 2022 ( hereinafter: the Hosting Agreement).

31 Interms of meeting their contractual liabilities, the Service Provide shall act with due
skill, care and diligence as foreseen in Article 15 par. 2 and Article 23 para.5 of the Hosting
Agreement. Moreover, Article 11 paragraphs 1-4 thereof stipulates that the Contracting
Authority is entitled to appoint a person to conduct IT monitoring to check whether the
Service Provider meets their contractual liabilities (e.g. protection of personal and other data).

32 These annexes contain data related to: the technical description of the computing- and
communication-based e-infrastructure, operations manuals, detailed data for accessing
particular JIS zones and similar, so they are considered a top secret. Article 20 para.l of the
Hosting Agreement governs that all the information and data provided to the counterparty
for the sake of performance of the agreement and the whole agreement itself shall be deemed
as a business secret. In the end, Article 20 para.2 thereof stipulates that confidential data
shall not be used for any purposes other than those laid down therein without an explicit
written approval of the counterparty.
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Service Provider is not entitled to disclose them to third parties without an
explicit written approval of the Contracting Authority to the extent and scope
defined by the latter. The Service Provider may only make use of the said data
if the use is in compliance with their designated purpose. The Service Provider
guarantees that the data will not be used for any other purposes and that they
will not be handled in any other way but the one specified in the Hosting Agree-
ment. In case of violation of these provisions, the Contacting Authority shall be
entitled to compensation (damages).?® In the event of clause violation, the Con-
tracting Authority is entitled to activate one of the following Service Provider’s
performance guarantees: promissory notes or blank promissory notes, bank
guarantees or cash deposit amounting to 10% of the agreed service price. If the
damage suffered by the Contracting Authority exceeds the guarantee amount,
the Contracting Authority may require from the Service Provider to provide
compensation for the difference in value.*

8. Possibility of Further Improvements of the Victim/
Injured Person Compensation System

The reasons behind the use of the model of strict liability for damage resulting
from a flaw or error in the computer programme or from a system malfunction
can be find in the complexity of the operations of information systems and com-
puter programmes, and the relating impossibility to find the fault and the person
responsible for damage. Furthermore, the strict liability model is expected to
provide the victim (injured party) with swift and just compensation (Cepuli¢,
Roksandi¢ Vidlicka, Babi¢, 2008: 130). In this light, the legislator should, de lege
ferenda, define the procedure according to which notice of damage (violation of
ownership rights) could be submitted both by a competent officer of the land
registration department and the injured person himself/herself. In this view,
compensation for damage should take place within the framework of admini-
strative proceedings instead of civil proceedings (Proso, 2009: 368). That would
take pressure off the justice system and accelerate the victim compensation
procedure.® Hence, the legislator should prescribe a liability of the Republic of

33 Article 14 paragraph 1-4 of the Hosting Agreement.
34 Article 15 paragraph 1-3 of the Hosting Agreement.

35 Oneshould bear in mind thata person who intends to bring an action against the Republic
of Croatia, is obliged to submit an application for amicable settlement of the dispute to the
State Attorney’s Office beforehand since the State Attorney’s Office has substantive and
territorial jurisdiction to represent the Republic of Croatia before any court chosen by the
applicant (claimant). Only if the application for amicable settlement of the dispute is rejected
orifitis nothandled within three months after its submission, the applicant (claimant) may
bring the action before the competent court. Article 186a para.5 of the Civil Procedure Act,
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Croatia to enter into an insurance contract. Such a contract would be based on
a liability-insurance policy covering the exercise of a professional activity. If
the injured person is not satisfied with the offered compensation, he/she would
be provided with the right to bring an action for damages. Still, in such a case,
the injured person would be exposed to the risk of bearing the judicial costs.
The value of the respective insurance premium could be compensated with the
amount of judicial fees when registering land or real property.*®

When it comes to land registry keeping-related damage resulting from a flaw
or error in the computer programme or from a system malfunction, the legi-
slator should, de lege ferenda, design a system for recording such flaws, errors
or malfunctions.?” Recording error emergence and its harmful consequences
is aimed at avoiding similar situations in the future. Computerization of the
RPLDB and introduction of an error recording system enable expert analysis
and undertaking measures for eliminating all kinds of failures in the JIS.

Even though the strict liability model does not rely on the need to exhibit the
fault of the injurer,®® the injured person still has to demonstrate the following:
the harmful action,® the sustained damage, the causal link between the harmful
action and the damage, and the wrongfulness of harmful action in the strict
sense. The position of the injured person is here particularly unfavourable since

Official Gazette of the Socialist Federal Republic of Yugoslavia no. 4/77, 36/77, 6/80, 36/80,
43/82,69/82,58/84,74/87,57/89,20/90,27/90, 35/91 and Official Gazette of the Republic of
Croatiano.53/91,91/92,58/93,112/99,88/01,117/03,88/05,02/07,84/08,96/08,123/08,
57/11, 148/11, 25/13,89/14,70/19,80/22, 114/22, hereinafter: CPA.

36 Tariffs 14-19 of the Regulation on the Tariff of Court Fees, Official Gazette no.53/19,92/21.

37 Recording flaws in the operation of technical devices is a practice pertinent to the
countries that have embraced the strict damage liability model in medicine (e.g. Sweden,
Denmark, New Zealand). That practice is part of the so-called "no fault - no guilt” system of
damage compensation. It requires registration of every error and flaw, and notice of every
harmful event during medical interventions as to avoid similar omissions in the future
(Pichler, 2018: 247).

38 The Croatian law of damages imposes the strict damage liability model wherein an
injurer’s fault is implied. In such cases, fault means the lowest negligence level (ordinary
negligence). Every other negligence level shall be proved by the injured person. The application
of the strict liability model results in long court proceedings since the injurer is most often
expected to prove his innocence (Klari¢, Vedris, 2006: 610-611).

39 Light should also be shed on the fact that legal theory frequently defines damage as
harmful action-related violation of someone’s subjective right or interest. Harmful action is
thus defined as an act or omission of the injurer to the detriment of the injured person. In this
context, harmful action can only be performed by a human being. For that reason, from the
perspective of legal doctrine, itis nomotechnically hard to justify the formulation laid down
in Article 9 para. 2 of the LRA, which sets forth that the Republic of Croatia is liable for any
damage arising from a flaw or error of a computer programme, or to a system malfunction.
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he/she can be thus deprived of his/her ownership rights and be forced to initiate
long-lasting and expensive court proceedings for compensation of the damage
sustained. Itis such situations that impose the need to implement a compensation
system aimed at redressing injustice, providing swift and fair compensation for
damages and avoiding lengthy and costly judicial proceedings.

9. Conclusion

The new Land Registry Act stipulates that land registries in the Republic of
Croatia are kept electronically by means of a Real Property Registration and
Cadastre Joint Information System (JIS), containing harmonized real property
and cadastral data. The JIS is an information system in which real property and
cadastral data are stored and kept in a single database. The transformation of
real property and cadastral data into the digital format and their storage in the
above information system, which is in fact a public registry, raises the question
of the liability for any damage suffered due to distortions of the system. The
security of every information system depends on meeting three basic require-
ments: confidentiality, integrity, and availability of its data. Unauthorized access
to the JIS and corresponding distortions of the RPLDB represents the sever-
est form of compromising the Real Property Registration and Cadastre Joint
Information System, and hence, it is necessary to protect it with all possible
measures, particularly from external intrusions. The JIS is a publicly available
service and requires protection from the inside as well, due to the relevance of
its data and possible distortion consequences. For the purpose of combating
security attacks or activities intended to harm ICT systems, it is necessary to
ensure security mechanisms and services aimed at detecting and preventing
such incidents, i.e. to enhance the security and resistance of the data transfer,
storage and processing system and to reduce the chances of compromising the
information system.

The LRA sets forth that the Republic of Croatia is liable for any damage arising
from a flaw in keeping land registries. The strict or causal damage liability model
is not based on an injurer’s liability for damage. Although this model does not
require the existence of an injurer’s fault, the victim’s status is aggravated by
the fact that the victim (injured person) is forced to prove a causal link between
aflaw in keeping land registries or the employed programme or computer mal-
function and the damage. The position of the injured person is here particularly
unfavourable since he/she can be thus deprived of his/her ownership rights and
be forced to initiate long-lasting and expensive court proceedings for compensa-
tion for the damage sustained. In order to establish what actually happened in
each individual case of a system malfunction and damage occurrence, an expert
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witness has to be invited to reconstruct the manipulation with the computer/
programme which resulted in the occurrence of damage. The reasons behind
the use of the model of strict liability for damage resulting from a flaw or error
in the computer programme or from a system malfunction can be found in the
complexity of the operations of information systems and computer programmes,
and the relating impossibility to find the fault and the person responsible for
the damage. Furthermore, the strict damage liability model is expected to pro-
vide the victim (injured party) with swift and just compensation. In this light,
the legislator should, de lege ferenda, define the procedure according to which
notice of damage (violation of ownership rights) could be submitted both by
a competent officer of the land registration department and the injured per-
son himself/herself. Compensation for sustained damage should, in this view,
take place within the framework of administrative proceedings instead of civil
proceedings. That would take pressure off the justice system and accelerate
the victim compensation procedure. Hence, the legislator should prescribe a
liability of the Republic of Croatia to enter into an insurance contract. Such a
contract would be based on a liability-insurance policy covering the exercise of
a professional activity. The value of the respective insurance premium could
be compensated with the amount of judicial fees when registering land or real
property. For the purpose of dealing with situations in which the Republic of
Croatia can be deemed liable for damages related to keeping land registries,
which have resulted from a flaw or error of a computer programme, or from a
system malfunction, the legislator should, de lege ferenda, design a system for
recording such flaws, errors or malfunctions. Recording error emergence and its
harmful consequences can help avoid similar situations in the future. It is such
situations that impose the need to implement a compensation system aimed at
redressing injustice, providing swift and fair compensation for damages, and
avoiding lengthy and costly judicial proceedings.
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O/JITOBOPHOCT PENYB/IMKE XPBATCKE 3A LITETY
IIPOY3POKOBAHY KOMIIPOMUTALIHJOM HH®OPMALIHOHOI
CUCTEMA 3EM/bHIIIHUX KHbUTA U KATACTPA

Pe3ume

TpaduyuoHasHu Ha4uH 8oherba 3eMmUWHE KIbU2e, 00 FUxo8e duzumaausayuje y
Penybauyu Xpeamckoj, 6u/o je py4Ho oherbe 3embuwiHuX Krbuea. Hosu 3akoH o
3eM/BUWHUM Kbu2ama odpehyje da ce 3emswuiie Krouze, y Penybauyu Xpsamckoj,
gode es1eKMPOHCKU Yy 3aje0HUYKOM UHPOPMAYUJCKOM cucmemy 3eMbUUHUX
KkeUea u kamacmpa. YckaabeHu nodayu 3em/bUllHE KkbU2e U kamacmpa gode
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ce y basu 3emmuwHux nodamaka yHymap 3ajedHuukoz uHg@dopmayujckoz
cucmema seM/bUWHUX KbUead U Kamacmpa. basa sem/suwHUx nodamaka Hacmaje
KoMnjymepu3ayujom pyuHo soheHe 3eM/bUlHe KibUze U Kamacmpa HeKpemHUHda,
00HOCHO 06jedurbagarbem Kamacmapckux U 3eM/bUUHOKHUNCHUX nodamakay ucmy
6asy. Ha maj HauuH nosehasa ce npasHa cuzypHocm npomema HeKpemHuHda jep ce Ha
JjedHom Mecmy Modce ymepdumu U NpagHU cmamyc 3eM/bUWma U ced 02paHuyerba
6umHa 3a npagHu npomem HekpemHuHa (KoHyecuje, cmamyc jagHoz dobpa u
ca.). baza zemmuwHoKUNCHUX nodamaka omozyhasa da daHac ceaka npomeHa
Ha 3emsuwmy 6yde sudsmsusa odmax 6e3 nompebe y3ajamHoz obagewmasgarsa
3eMBUWHOKHUNCHO2 CY0d U Kamacmpd 0 NPOMEHAMA HA 3eM/bUUMY U CMBAPHUM
npasuma Ha 3emM/euwmy u 0py2um HekpemHuHama. 3ajedHuMKUM UHGHOPMAYUjCKUM
cucmemoMm 3eM/bUWHUX KHU2d U Kamacmpa 3ajedHUdKU KoopouHupajy u
ynpasseajy MuHucmapcmeso npagocyha u ynpase Penybauke Xpsamcke u /[lpyrcasHa
eeodemcka ynpagd. 3aKOH 0 3eM/bUWHUM Kkeueama odpehyje da Penybauka
Xpsamcka o6jekmusHo 0d208apa 3a wmemy npoy3poKosaHy epewkamay eohersy
3emmUWHUX Khuea. OdzosopHocm Penybauke Xpsamcke 3a wimemy nocmoju ako
je wmema npoy3poKo8aHa MAHOM UAU HeJOCMAMKOM payyHAPCKO2 Npo2pama uau
3akasusareem payyHapa. Y pady he ce ucmpaxcumu adekeamHocm mepa 3awmuime
uHgopmayujckoz cucmema 3eM/bUWHUX KHU2d U Kamacmpa, onwma hpasuaa
cugypHocmu u KoHmpoJie npucmyna uH@opMayujckom cucmemy me aHaausupamu
onacHocm KomnpoMumayuje cucmemad 3eM/bUWHUX KbUed U kamacmpd. Y o0Hocy
Ha odzosopHocm Peny6auke Xpsamcke 3a wimemy npoy3poKko8aHy 2pewkama y
gohery 3eMmUWHUX KibUea, pad he npukazamu modes1 002080pHOCMU 3a Wimemy
Koju ce npumeryje 3a wmeme Koje HOCUOYUMA KFUNCHUX Npasd Hacmauy 3602
Heos/awheHo2 npucmyna pa4yHapcKom cucmemy 3eM/bUWHUX KFbU2ad U Kamacmpa.
Haznaacuhe ce npedHocmu u Hedocmayu npumeHe modeaa cy6jekmugHe uau
ob6jekmugHe 002080pHOCMU 3a WMemy y 08UM cAy4djeguma, ucmahu nojedura
0me0opeHa numarba y 8esu ¢ NPUMerEHUM M00e10M oduimemHe 002080pHOCMU
de lege lata, aau u ykazamu Ha moz2yha hpasHa peuierba U e8eHmya/aHy nompeoy
uHmepeeHyuje zakoHodasya de lege ferenda.

KyuHe peuu: wumema, 3emMmbuuiHe Kklze, Kamacmap, uHGopmayujcku cucmem,
dueumaausayuja.
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is closely related to excessive delays in resolving civil disputes. However,
this disadvantage is only an outcome of complex and outdated regulations.
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1. Introduction

The efficiency of proceedings and justice of rulings play a key role in a good
civil procedure. To achieve these goals, the legislator needs to correctly shape
regulations allowing cooperation between a courtand parties. This requiresi.a.
undisrupted, open and direct communication between them. In the last years,
the Polish legislator has passed several amendments to the Civil Procedure Code
for the purpose of accelerating the speed of civil proceedings, but the objective
has never been accomplished. On the contrary, some of the amendments have
lowered the degree of respect for procedural rights and violated fundamental
civil procedure principles. The added regulations not only resemble unique
characteristics but also showcase disadvantages of the ius commune procedure.

The phrase “ius commune” used in this paper refers to the continental European
legal system, formed by combining Roman law (Corpus luris Civilis) and canon
law (Corpus Iuris Canonici) in the High Middle Ages'. It was primarily developed
and established by Italian jurists which used the Bolognese legal method of
studium civile (see Wieacker, 1981: 275 et seq.). This meant that they applied
ancient Roman regulations (so-called Justinian’s law) to the situations not di-
rectly expressed in legal texts as a way to resolve social conflicts.? According to
this doctrine, the decision-making was not based on the precedents (like in the
common law system)? but on subsuming a case under the terms of an abstractly
formulated authoritative text or statute (Wieacker, 1981:258). This system was
common to all Western European countries* (especially Italy, France and Ger-

1 Thus, this system is also called the Roman-canon law (Romano-canonical procedure/
system), the Italian-canon law/procedure (Cappelletti, Perillo, 1965:33-34; Maciejewski,
2015: 457; Debinski, 2010:149; Dziadzio, 2022:499; S6jka-Zielinska, 2022:214 et seq.) or ius
utrumque (Wieacker, 1981:278; Castro Ayala, 2020:127).

2 For more, see: Gordley, 2013:28-81.

3 This system was developed in opposition to the civil (Roman-law) system between the
13" and 17" century in England and brought to North America and other parts of the world
during British colonization. (See: Yntema, 1949:77-79; Subrin, 1987:914-918).

4 InEnglish, its name “common law” implied that it was applicable everywhere in the absence
of regional sources of law, either traditional or statutory (Wieacker, 1981: 259). However,
this term should be distinguished from the present-day common law system as opposed to
the civil law system. For this reason, in further considerations, the described system will
be referred by its Latin name ius commune. Parallel to this doctrine, the Roman-Byzantine
legal system (Byzantine law) developed and was in force in the Eastern European countries
from the 15" century. The division into these two legal systems was a result of the division of
the Roman Empire into the eastern and the western part, where the Roman Catholic Church
had dominance in Western Europe and the Orthodox Church prevailed in Eastern Europe
(see Yntema, 1949:86; Ptaza, 2002:422; Litewski, 2003:112 et seq.; Kurytowicz, Wilinski,
2021:58-59).
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many) from the rediscovery and reception of Justinian’s Digest in the 12th and
13th century until the great codification movement in the 18" and 19* century,
and it superseded much of the original legal tradition of each nation (see Wieac-
ker, 1981: 258; Maciejewski, 2015:457-462; Dziadzio, 2022:114-115, 499-500).

One may wonder why we should seek the comparison between the modern Po-
lish civil proceedings and this medieval procedure. The answer is simple and
clear: first, because it is always beneficial to see how certain, similar regulations
worked out in the past; second, the ius commune procedure had many specific
features that can be easily observed in the current Polish civil procedure; third,
some procedural problems are of timeless meaning; fourth, specific traits of the
ius commune procedure resulted in disadvantages (primarily evident in delays
in resolving disputes) which also characterize the current Polish procedural law.
Therefore, it can be assumed that the historical consciousness can give a great
background for evaluating the ongoing trends in this area of law and formulating
de lege ferenda postulates.

Due to the page limit in this paper, it is not possible to describe all characteristics
of both the ius commune and the modern Polish civil procedure. Hence, references
to the ius commune system made in this article refer only to some general fea-
tures of this system. The following four out of five general traits of this system
described in the literature were taken into account: increasing importance of
written elements in proceedings; conducting proceedings in camera; segmental,
piecemeal unfolding of the process; and long duration of the proceedings. The
only one that is not applicable to the modern Polish civil procedure law is the
formal (legal) system of proof (see Cappelletti, 1971:848-849)°. The paper will
focus on selected legal provisions from the Polish Civil Procedure Code (CPC),
which were introduced to the CPC recently, and other legislative acts regula-
ting civil procedure. Some of them were introduced by the Act of 10 July 2015
amending the Civil Code, the Civil Procedure Code and certain other acts®, some
by the Act of 4® July 2019 amending the Civil Procedure Code and certain other

5 The Polish legislator has not used this principle thus far. Hence, the Polish procedure is
based on the principle of free judicial evaluation of evidence (see: Article 233 of the Act of
17" November 1964 -Civil Procedure Code, consolidated text J.L. of 2021 r. item 1805 with
further changes; hereinafter referred as: the CPC).

6 Actof 10" July 2015 amending the Civil Code, the Civil Procedure Code and certain other
act, J.L. item 1311; (hereinafter: the Act amending the CC of 10'" July 2015). The act came
into force on 8" September 2016.
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acts’, others by the so-called Anti-Covid Act (2020)® and others by the Act of 9
March 2023 amending the Civil Procedure Code and certain other acts®. Addi-
tionally, some regulations of the proposed Act of 31 March 2023 amending the
of Civil Procedure Code, the Act on the system of common courts, the Criminal
Procedure Code, and certain other acts'® are also worth noting.

2. Increasing importance of written elements in civil proceedings

The ius commune procedure was characterized by a written form of proceedings
which can be best described by the ancient Latin proverb “quod non est in actis
non est in mundo” (whatis not kept in the records does not exist). Thus, the judge
would not usually meet with the parties, witnesses or even the lawyers. The
judge was presented with a written claim and written evidences, and resolved
the case without any personal contact with the parties and other participants
in proceedings. Testimonies were taken not by a judge but by an actuarius, no-
tarius, protonotarius or cancellarius at a separate session. Both the public and
the parties were barred from it. Therefore, this procedure was based on the
principles of documentation and formalism (Cappelletti, Perillo, 1965:36). Ora-
lity of the proceedings was almost nonexistent. For this reason, in the doctrine,
this procedure is characterized as being predominated by the written element
(Cappelletti, 1971:848). The consequences of such an approach were far-re-
aching. A judgement based on elements other than written ones was null and
void (Cappelletti, 1971:848).

On the other hand, in Poland, even the first unified civil procedure rules from
1523 (called Formula processus) underlined the principles of orality and publi-
city of hearings (Fierich, 1921: 306), which first and foremost referred to the
evidentiary proceedings. The same values were respected later on the Polish
territory in all regulations of partitioning states (Russian from 1864, German

7 Act of 4" July 2019 amending the Civil Procedure Code and certain other acts, J.L. item
1469 with further changes (hereinafter: the Act amending the CPC of 4" July 2019), which
came into force on 7th Nov. 2019.

8 The Act of 2" March 2020 on special solutions related to preventing, counteracting
and combating COVID-19, other infectious diseases and crisis situations caused by them
(hereinafter: the Anti-Covid Act, 2020). This Act came into force on 8th March 2020 and
has been significantly changed by the Act of 28th May 2021 amending the Civil Procedure
Code and certain other acts, consolidated text].L. of 2021 r. item 2095 with further changes.

9 The Act of 9*" March 2023 amending the Civil Procedure Code and some other acts, J.L.
item 614 (hereinafter: the Act amending the CPC of 9*" March 2023); most of its provision
came into force on 1 July 2023.

10 See: Project no. UD262, retrieved 17 April 2023 from: https://legislacja.rcl.gov.pl/
projekt/12354100.
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from 1877, and Austrian from 1896) as well as in the French Code of Civil Pro-
cedure from 1806 (see Fierich, 1921:310-318; Waskowski, 1931:291) that was in
force in the Duchy of Warsaw from 1808 and later in the Congress Kingdom of
Poland.™ Likewise, all Polish civil procedure regulations passed after the reco-
very of statehood in 1918 were based on the principle of orality, especially in
contentious proceedings (see S. Gotgb, 1930:20 et seq.; Machnikowska, Stawar-
ska-Rippel, 2016:81, 92-94, 98, 124), with some exceptions as it is not possible to
form a procedure based solely on written or oral form.!? This also relates to the
CPC. Therefore, it is widely accepted that the main principle of the Polish civil
proceedings is the principle of orality which manifests itself first and foremost
in the orality of public court hearings (see e.g. Flaga-Gieruszynska, Zielinski,
2022:511-512), whereas the written elements of procedure play a bigger role
in non-contentious, securing claims and enforcement proceedings (Btaszczak,
2013:89). However, one cannotresist the impression that the legislator is incre-
asingly introducing written elements to the contentious procedure in this area
as well (see Skibinska, 2021: 758). As a result, in the Polish literature some con-
cerns are arising whether the dominant principle of Polish civil proceedings is
the principle of orality or the principle of written process (Géra-Btaszczykowska,
2008:144; Skibinska, 2021:758). This is evidenced above all by Article 271! of
the CPC. This provision was introduced by the Act amending the CPC of 4% July
2019, and added another exception to the principle of orality in evidence pro-
ceedings®. According to this provision, the witness shall testify in writing, if the
court decides so. The legislator justified this amendment by pointing out that
“written testimony can significantly speed up the issue of a decision in the case
and save the parties costs, and the court’s work”!*. Before and after the intro-
duction of this provision to the CPC, many scholars criticized it due to different

11 It was replaced in 1876 by the Russian Act of 1864 (see e.g. Rylski, Weitz, 2014:80;
Korobowicz, 2014:92 et seq.).

12 Thereisno doubtthatall principles are restricted in some ways but one of the principles
should always prevail. The elements of the other principle can be allowed as exceptions (see
Jodtowski, 1974:68).

13 Other exceptions include: the possibility of taking a witness testimony in writing when
awitness is dumb or deaf (Article 271 Section 2 of the CPC), admissibility of hearing a party
in writing (Article 505% Section 2 of the CPC), awarding documentary evidence the rank of
exclusive evidence in separate proceedings in commercial cases (Article 458! of the CPC),
the possibility for non-participants in non-litigious proceedings to testify in writing (Article
515 in fine of the CPC).

14 Uzasadnienie do projektu nowelizacji kodeksu postepowania cywilnego, Druk 3137 p.
59 (Justification of draft act amending the CPC, Project no. 3137), retrieved 30" June 2023
from: https://orka.sejm.gov.pl/Druki8ka.nsf/0/166CCC44490F3965C1258384003CD40
A/%?24File/3137-uzas.pdf. This argumentation was also accepted by some authors (see:
Klonowski, 2018:195-196; Kotas 2019:108).
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possible ways of its application, the inability to verify the identity of the witness,
the possibility of influencing the content of the testimony by parties and their
lawyers and negatively impacting the principles of truth and immediacy as well
as the postulate of speedy proceedings (see e.g. Kotas, 2019:108-109; Skibinska,
2019:126-128; Mucha, 2020:78 et seq.; Ziemianin, 2021:445). Therefore, it was
justly postulated in the doctrine to take testimonies orally (which may also
be done remotely) as a rule and in written form only as an exception (see e.g.
Skibinska, 2019:128; Homenda, 2019:369; Mucha, 2020:90).

Despite those concerns and postulates, the described regulation was widely
used during the Coronavirus pandemic and gained acceptance of many judges
and lawyers. On the one hand, it allowed many cases to be resolved during that
period. On the other hand, due to the discretionary nature of the provision of
Article 271! of the CPC and the lack of statutory prerequisites for its applicati-
on, it has led to its uncontrolled and extensive use even in those cases where a
witness can be heard directly by the court during a public hearing (or remote
hearing). To summarize, the opportunity provided by the Article 271" of the
CPC should be used wisely and carefully. In order to secure that, the legisla-
tor should formulate at least general prerequisites, such as the need to take a
witness’s testimony in the written form. Otherwise, this regulation will always
cause controversies because the removal of a direct contact of the court with
the procedural material deprives the judge of the opportunity to evaluate the
essential content of the evidence. Moreover, it is extremely difficult to judge
the witness’s sincerity when the court panel does not meet directly with the
witness. This can lead to the disqualification of such testimonies and can dis-
credit the witness’s testimony as evidence in general (Kotas, 2019:109). In this
respect, the described provision can also cause delays in hearing of the case.
Furthermore, this regulation in its current form also violates the principle of
adversiality because, in a classic adversary process, the decision is based on
information presented orally by participants in open court and discussed during
a contradictory debate (Jolowicz, 2003:283).

3. Conducting proceedings in camera

The orality and publicity played a key role in Roman civil procedure and in the
early stages of the medieval ius commune procedure but, over time, the principles
of written process and in camera proceedings started to prevail (Maciejewski,
2015:335). Therefore, court hearings were basically held in camera. The ius
commune procedure discouraged any personal, direct, open contact between
the court and other participants in the process. The judge did not deal with the
parties, witnesses, experts and lawyers but with papers. This was connected
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with the aforesaid form of written process and the idea that the ruling should be
based on records, not on judges’ personal impressions (Cappelletti, 1971:848).
Thus, only actuarii, notarii, protonotarii or cancellarii were eligible to take evi-
dence from witnesses. Moreover, not only did they take testimony but also wrote
and translated it (often into Latin) for the judge (Cappelletti, 1971:848). This
resulted in prevalence of the principle of mediacy and insulation of the judge
from facts and people.

Yet, Polish civil procedure was always based on the principles of immediacy,
orality and publicity®®. That meant that the procedure was conducted directly
by judges themselves without intermediation of other persons and in open
court hearings allowing not only parties and their attorneys (internal aspect
of the rule of publicity) but also general public (an external aspect of the rule
of publicity) to participate in proceedings (Waskowski, 1932:103; Broniewicz,
1983:59; Gora-Blaszczykowska, 2008:132; Koscidétek, 2018:161 et seq.). Only in
some particular (mostly simple) proceedings was it possible to issue a judgement
in camera when a special provision stated so (Article 9 of the CPC), and even
then it was limited only to the first stage of proceedings while an appeal from
such a ruling usually opened access to a public hearing of the case (see Articles
480*, 505", 50523 of the CPC).

Some substantial changes in this area started in 2015 when the Act amending
the CPC of 10*™ July 2015 introduced the provisions of Article 148, which ope-
ned a broad possibility of issuing a judgment in camera (see e.g. M. Skibiniska,
2018:151 et seq.), and Article 151 Section 2 to the CPC, which introduced the
possibility to conduct a public hearing by using technical devices enabling it to
be held remotely. This first provision has already been modified twice, first by
the Actamending the CPC of 4" July 2019 and, recently, by the Act amending the
CPC of 9" March 2023. According to the current provision, the court may hear a
case in camera when the defendant has recognized the action or when, after the
presentation of statements and documents by the parties, as well as after filing
an objection against an order for payment, opposition to an order for payment, a
motion contesting a judgement in default, the court decides - having considered
all of the quoted claims and submitted evidence motions - that holding a hearing
is not necessary*®. The second provision was newly modified by the Act of 5%
August 2022 amending the act - Executive Penal Code and certain other acts?”

15 These principles often co-create a system of a civil procedure thatis opposed to the system
based on the principles of documentation, mediacy and secrecy ( see: Millar, 1923:150-151.)

16 The use of this provision was expanded by the Act amending the CPC of 9 March 2023
(see Article 205° Section 1'and Article 5052 of the CPC).

17 The Act of 5*" August 2022 amending the act - Executive Penal Code and certain other
act, J. L. item 1855.
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which came into force on 1% January 2023. According to Article 151 Section 2
of the CPC, the chairman may order a public hearing to be held using technical
devices enabling it to be held remotely. In such a case, the participants in the
proceedings may participate in a court session when they are staying in another
court building, or in a prison or a detention center when they are deprived of
liberty, and perform procedural acts there. The hearing is broadcast from the
courtroom of the court conducting the proceedings to the place of participants’
stay during the proceedings, and from the place of participants’ stay during
the proceedings to the courtroom of the court conducting the proceedings. A
representative of the administration of the penitentiary or detention center, a
legal representative (if appointed), and an interpreter(if appointed) participate
in procedural acts at the place of residence of the person deprived of liberty.

Further changes in the public hearing of the case were introduced by the the Act
amending the CPC of 4™ July 2019, which significantly changed the provisions
of Article 374 of the CPC. According to the new provision, the court of second
instance may hear the case in camera, if it is not necessary to hold a public hea-
ring. As a result, restrictions in public hearing of the case relate not only to the
first instance courts but also to the courts of second instance.

The process of limiting the principle of publicity was later strengthened by Ar-
ticle 15 zzs? of the Anti-Covid Act.'® This provision allowed conducting remote
hearings as a rule during the period of the state of an epidemic threat or the state
of an epidemic proclaimed due to the COVID-19 pandemic and within a year from
repealing the last of them in all civil cases. Moreover, it also provided an additi-
onal possibility of resolving a case in camera, thus, extending the possibilities
provided in this respect in the CPC provisions . Furthermore, the amendment
of 28""May 2021 also introduced some other provisions allowing courts to hear
acivil case in the second instance and before the Supreme Courtin camera (see:
Article 15zzs? and Article 15zzs’ of the Anti-Covid Act of the Anti-Covid Act).?°
According to the Anti-Covid Act, it means that all cases in general should be heard
in remote hearings. Public hearings and hearings in camera should remain an
exception, with further exceptions in the second instance cases and cassation
cases. This should be viewed as the restriction of the principle of publicity which

18 See: R. Kulski, 2020: 447; KoSciotek, 2021: 22 et seq.; Zembrzuski, 2021:3 et seq.;
Gajda-Roszczynialska, 2022: 9 et seq.; Machnikowska, 2022: 80 et seq.; Dziurda, 2022: 125;
Rzewuski, 2022: 273 et seq.

19 The provisions of this article were significantly changed by the amendment of 28" May
2021 and recently by the amendment of 9*" March 2023.

20 From 1st]July 2023 the state of an epidemic threat has been repealed; see Section 1 of the
Regulation of 14" June 2023 of the Minister of Health on canceling the state of an epidemic
threat in the territory of the Republic of Poland, J. L. item 1118.
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occurs at two levels: 1) in an external way, whenever the remote hearings or
hearings in camera take place: there is no dedicated system that allows the public
to take partin proceedings held online; moreover, as the links to the hearings are
not available on websites of courts, the public does not have access to hearings;
2) in an internal way, when the hearings in camera are ordered. What is more
worrisome, the draft act of 31t March 2023 transfers the aforesaid temporal
regulations to the CPC. According to the proposed modification of Article 151
Section 2 of the CPC, the chairman may order a remote hearing if this is not
precluded by the nature of the activities to be performed at the hearing, and
conducting aremote hearing will guarantee full protection of procedural rights
of the parties and the proper course of proceedings. In such cases, the persons
participating in the hearing, with the exception of the court and the recording
clerk, do not have to be present in the courthouse. Propositions provided in
Article 151 Section 6 of the CPC are even more interesting. According to them,
while notified about a remote hearing, its participants are also informed (i.a.)
about the address of the website and the method of joining the meeting, and
instructed that the intention of using this form of participation in the meeting
should be reported no later than 3 working days before the scheduled date of
the hearing. Only the person deprived of liberty does not have the obligation
to notify the court about the intention to participate in the hearing remotely.
Furthermore, according to the proposed Section 7 of Article 151, in the absence
of such notification, the party or another person notified or summoned to the
meeting may submit a request to participate remotely no later than 7 days before
the scheduled date of the hearing, indicating the e-mail address. This proposal
remains fully opposed to the idea of an open court. No one should be forced to
declare their participation in a public hearing. Therefore, this proposal should
not be accepted. Article 45 Section 1 of the Constitution of the Republic of Po-
land guarantees that everyone shall have the right to a fair and public hearing.
The exceptions to the public nature of hearings may be made only for reasons
expressly stated in Section 2 of this Article. It is obvious that the Coronavirus
pandemic indicated a need to expand the existing possibilities of conducting
such hearings but this should not become a norm and be used as a way to deprive
the public or even parties of their right to participate in public hearings. De lege
ferenda, it is necessary to restore the standard of openness of civil proceedings
as a principle, leaving the possibility of conducting remote hearings but with
the participation of the public and only in cases requiring this form of hearings
to secure at least some publicity, immediacy and speed of proceedings.
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4. Segmental, piecemeal unfolding of the process

The ius commune procedure allowed parties and their attorneys to have a great
impact on the process of running the case. This resulted in postponents, usage
of dilatory tactics and abuse of procedural rights by the parties (Cappelletti,
1971:850). Among others, these included: the right to separately appeal par-
tial and interlocutory judgements ruled during the proceedings (see Dziadzio,
2022:502), which resulted in frequent suspension of the principal case, and
the right to present new evidence and facts during the course of the trial, even
in the second instance (Cappelletti, 1971:850). The system tried to cope with
these problems by imposing series of formalities, consequently aggravating the
already rigid and inflexible character of civil procedure.

The phenomena of postponents, usage of dilatory tactics and abuse of procedural
rights by the parties are also present in modern Polish civil proceedings. Some
measures to fight these phenomena were taken by the legislator, especially in
the amendment Act of 4th July 2019 (see e.g. Articles 4! and 2262 of the CPC) but
other problems remain actual. When it comes to the possibility to appeal partial
decisions of the court that can be verified within the course of proceedings, the
CPC includes a wide range of possibilities (see Article 394 et seq. of the CPC).
Furthermore, by the amendment Act of 4% July 2019, the Polish legislator intro-
duced horizontal complaints in many cases before the first instance court. This
allows the same firstinstance court thatissued the ruling to evaluate complaints
but in a different court composition. This has led not only to the accumulation
of cases in the first instance court and further delay in managing them but also
raised concerns about the social value of rulings issued by the colleagues of the
judge that previously issued a decision. Some positive changes in that matter
have been introduced recently by the amendment Act of 9*" March 2023 (see
e.g. Article 394 Section 1 Point 5! and Article 394 Section 4 of the CPC which
came into force on 1st July 2023); however, general concerns about horizontal
complaints still remain accurate as well as the need to allow complaints in such
awide range of cases. The general principle expressed in Article 78 of the Con-
stitution of the Republic of Poland, allowing to appeal rulings of the court, has
been specified in Article 176 Section 1 of the Constitution and relates only to
decisions issued in the first instance. Therefore, it should be assumed that the
absolute requirement of appealability applies only to judgments on the merits
and decisions concluding proceedings in the firstinstance.?! On the other hand,
decisions issued in incidental cases are covered only by the guarantee provided
in Article 78 of the Constitution, i.e. the possibility to exclude the right to com-
plaint against them (Rzasa, 2008:214).

21 See the decision of the Supreme Court of Poland (7) of 5*" October 2004 r., Il SZP 1/04,
OSNAP 2005, no. 8, item 118; (Grzegorczyk, 2007:201).
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Moving on to the issue of presenting new evidence and facts during the course
of the trial, it needs to be highlighted that some major changes in the Polish
system of concentration of procedural material in civil cases have been intro-
duced in recent years. It was shaped around the idea that all facts and evidences
should be disclosed at the preparatory stage of the proceedings (see Article 2052
Section 2 and Article 205! Section 1 of the CPC). The idea was to increase the
importance of this stage and, when possible, to finish cases in a single hearing
or in a few hearings. But the introduced provisions were far from perfect. The
preliminary stage of the process was almost never ordered and the old way and
habits of judges remained, thus allowing parties and their attorneys to present
new evidence and facts in the latter stages of the proceedings as well (see e.g.
Articles 205!2Section 2 and Article 212 of the CPC). Moreover, it is also possi-
ble to present evidence and facts under specific circumstances in the second
instance proceedings (Article 368 Section 1 point 4 and Section 12 and 13 of
the CPC). The amendments introduced in this area by the amendment Act of 9
March 2023 will not be able to bring positive changes in that matter. Hence, it
is expected that piecemeal unfolding of the process will still remain an issue of
current Polish civil proceedings.

5. Long duration of the proceedings

The last trait of the ius commune procedure was the long duration of the procee-
dings, which was simply a natural consequence of other features. Therefore, it
was not uncommon for the proceedings to last years or even be inherited from
generation to generation (Cappelletti, 1971:850). The same feature is present
in modern Polish civil proceedings to the extent that almost any major recent
amendment to the CPC is justified by the need to accelerate the speed of civil
proceedings. Unfortunately, this declared goal remains unfulfilled. As confirmed
by the statistics, an average time of the first instance civil proceedings in Poland
has almost doubled in the last ten years?2. This comes as no surprise to Polish

22 According to the Ministry of Justice, it was from 3,9 months to 7 months from 2011 to
2021 (Wiadomosci (2022): Ziobro-podal-dane-o-sprawnosci-postepowan-sadowych-jest-
najwolniej-w-historii (Ziobro provided data on the efficiency of court proceedings. It’s the
slowest ever ), https://wiadomosci.wp.pl/ziobro-podal-dane-o-sprawnosci-postepowan-
sadowych-jest-najwolniej-w-historii-6769745671158656a; Business insider (2021): Porazka
reformy Ziobry.'Tak nie da sie dtuzej funkcjonowa¢’ (Failure of Ziobro’s reform.”It can’t
work anymore”), https://businessinsider.com.pl/firmy/ile-trwaja-postepowania-sadowe-
w-polsce-w-2021-r-komentarz-biznesu-i-przedsiebiorcow/gbw236w’; Konkret24 (2023):
Obietnice minus. Sprawy w sadach miaty trwac¢ krdcej. Trwaja dtuzej (Minus promises. Court
cases were supposed to be shorter. They last longer), 3 April 2023, https://konkret24.
tvn24.pl/obietnice-minus/obietnice-minus-sprawy-w-sadach-mialy-trwac-krocej-trwaja-
dluzej-6882301 (retrieved 17 April 2023).
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scholars that have been underlining for years the need to remodel the procedure,
reorganize the court system and emphasize a more active role of the court and
partiesin the process (see e.g. Litauer, 1919: 34; Erecinski, 2021: 23). The urgent
need to deal with the problem can be simply and accurately supported by the
legal maxim “justice delayed is justice denied”. Hence, all international legal
acts and national regulations on human rights expressly guarantee the right
to a hearing within a reasonable time or the right to hearing the case without
undue delay?®.

Therefore, in order to achieve this objective, the Polish legislator should simplify
the procedure (e.g. limit the number of separate proceedings instead of introdu-
cing new ones) and increase the number of judges and their assistants. The first
of the mentioned remedies to current problems seems to be completely overloo-
ked by the Polish legislator. It can be viewed as paradoxical that the legislator’s
basic way of dealing with delays is by adding new regulations and institutions,
thus further complicating the existing regulations. This may be interesting for
scholars because it keeps us busy, but it is ultimately devastating for the welfare
of the society. It should be obvious that with such complex procedure even judges
and lawyers (not to mention parties) struggle with applying and properly using
the existing regulations to a particular case. In this sense, the CPC can be easily
compared to a normative jungle. It is the most often amended act in Poland and,
as such, it has lost its primary form, resulting in unclarity and internal contra-
dictions. Thus, one of the main aims of future amendments should be to reduce
the complexity of rules.

Furthermore, some of the recently introduced regulations directly lead to delays.
For example, according to the amendment Act of 9% March 2023, a motion to
exclude a judge will be considered inadmissible when a judge is not a member
of the adjudicating panel (new Article 53! Section 1 Point 3 of the CPC). This
seemingly minor change will definitely cause radical delays in examining the
case because it means that the party cannot request (in one motion) the exclu-
sion of more judges, especially those that have not been randomly picked by
the system to adjudicate the case but who could be assigned the case later on.
Thus, for example, when one of the parties is a judge adjudicating in the same
court where the case is to be heard by their close colleagues, judges have to be
excluded individually.?* The same problem will occur when several judges in the

23 See: Article 6 Section 1 of the Europena Convention for the Protection of Human Rights
and Fundamental Freedoms, Article 47 of the Charter of Fundamental Rights of the EU,
Article 45 Section 1 of the Constitution of the Republic of Poland.

24 Previously, it was possible to exclude more or even all judges of the court by bringing
one motion (see e.g. the resolution of the Supreme Court of Poland from 6 March 1998 r.,
III CZP 70/97, OSNC 1998, no. 9, item 132, p. 5; the decision of the Supreme Court of Poland
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same court stay in a close relationship with a party’s barrister. As long as judges
are not individually picked by the system to hear the case, the party will not
have the possibility to request their exclusion. Having in mind that the decision
to dismiss the motion to exclude a judge from the panel is subject to complaints
(Article 394 Section 1 Point 10 of the CPC), this solution will prolong the already
long time of proceedings in civil cases. Hence, this amendment should be viewed
as contrary to the procedural economy.

The second of the proposed remedies to the extensive delays also seems to be
ignored by the legislator. Even if it is costly to provide new posts for additional
judges, there should be at least more supporting stuff in courts (e.g judges’
assistants). At the moment, some judges do not have an assistant at all or, even
if they have one, the assistant is assigned usually to many judges. Consequently,
some judges, especially in the firstinstance courts, have an assistant once every
six or more weeks. If the assistant takes days off or goes on sick leave, the judge
can be left without any help for months. That situation is unacceptable, given the
huge judge’s case load/allocation counting 500 or more cases per capita. This
solution requires increasing funds for the judiciary but it seems reasonable from
the perspective of proportionality principle. When dealing with the administra-
tion of justice, it is clear that the legislator has to consider various values: costs,
fair and just rulings, and time required for the decision to be made. Therefore,
to cut down the duration of proceedings, the legislator has to sacrifice one of
the other values. In this case, as it should not be the fair/just judgment, the only
other option is to increase the funds for the judiciary.?

Without instituting these two substantial changes, the excessive duration of
civil litigations in Poland will always be a problem and have a negative impact
on the society and the country economy alike. This difficulty cannot be resol-
ved otherwise, like in some common law countries, where a lot of cases were
transferred to nonjudical agencies or bodies because constitutions of civil law
countries guarantee the right to a court (Cappelletti, 1971: 865-866). The cu-
rrent situation can easily be explained by imagining a self-propelling wheel.
Overburdening judges with all sorts of civil cases leads to inaccurate rulings,
which forces parties to appeal to the second instance courts. On the one hand,
it further extends the overall time of proceedings because many rulings are set
aside and remitted for reexamination by the first instance court. On the other

from 21 April 2004, I11 CO 2/04, OSNC 2004 no. 12, item 207, p. 116. Compare the decision of
the Supreme Court of Poland from 8 May 2019 r., I NSPO 1/19, Legalis no. 1920509 and the
decision of the Supreme Court of Poland from 2 July 2010, I1 UO 1/10, Legalis no. 317034.

25 Concurrently, the need to reduce costs of proceedings and delays (perceived as a twin
evil) in order to make access to justice areality is a worldwide problem. (See e.g. Zuckerman,
1995:155 et seq.; Burbank, Silberman, 1997:676 et seq.; Jolowicz, 2000:3).
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hand, it induces further excessive case overload, as a result of which judges do
not have sufficient time to properly prepare for the next cases. This should be
viewed as a procedural trap.

6. Conclusion

Ahistorical approach should be a prerequisite to evaluating proposed legislation
and passing new laws (Wieacker, 1981: 279). As the conducted research shows,
the Polish legislator did not respect this rule and passed many amendments that
left Polish society with unjust, slow and outdated civil procedure resembling an
archaic ius commune procedure. This has had a huge impact on the model of civil
proceedings in Poland and its fundamental principles. As shown in the paper,
it limits not only the principles of orality and publicity of hearings but also the
principle of immediacy as this situation causes insulation of judge from facts and
people involved in the process. Likewise, it deprives the proceedings of several
advantages. For example, direct and open hearings awake a social awareness
of the legal system and enhance people’s trust and confidence in the justice of
this system. Moreover, it increases the communication and cooperation between
the court and parties, leading to more efficient proceedings. Emphasizing the
active role of the judge in civil procedure should not be misunderstood as being
contrary to the adversarial proceeding system. Unlike criminal proceedings,
it is obvious that civil proceedings should rely mostly on the active role of the
parties but the judge should also have measures to direct the parties and the
process so that the procedural material is gathered as soon as possible and the
direction of the proceedings is revealed by the judge sooner rather than later.
That should be a social aim of the legislature. For this reason, closed (in camera)
or remote sessions as a way of dealing with civil cases should be an exception
rather than a general rule. Most of all, the overuse of written testimonies should
be restricted to using this method only under certain conditions. Lastly, if we
want rapid, efficient, public,immediate and concentrated civil procedure, some
substantial legislative steps need to be made to simplify the procedure. The
existing regulations are way too formalized and include many exceptions to its
rules, and exceptions from exceptions to its rules. It calls for more general eva-
luation of the code and principles on which the CPC is based. Undertaken efforts
should also stress that the well-organized courts and efficient procedure are
the backbone of the rule of law and play an essential role for a thriving society.
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Jloyenm,

Hucmumym 3a npasHe cmyduje, YHueepzumem y 3eseHoj ['opu
Peny6auka Ilosscka

IIPUCYCTBO OBEJIE?KJA IUS COMMUNE IIOCTYIIKA Y
CABPEMEHOM I10/bCKOM 'PABAHCKOM IIOCTYIIKY

Pe3ume

JApywmeerno Hezadososscmso cucmemom npasocyha y Ilossckoj je uepcmo
N08e3aHO Ca NPeKOMEPHUM KakerbeM Kod pewagarea epahaHckux cnopoga. 08aj
npob.siem je nocseduyd KOMNAUKOBAHUX U 3acmapeaux nponuca nd je nossCcku
3akoH00asay noc/edrwuXx HeKoUKo 200UHa JOHeOo pa3HA HOBA peulerd Kpo3
aMaHOMaHe HAa 3aKOHUK 0 NAPHUYHOM NOCMYNKY Kako 6u ce y6p3asie npoyedype u
MOOJepHU308a0 epahaHcku nocmynak. Heka pewersa ceojum oco6unama nodcehajy
Ha cpedrb08ekosHU ius commune nocmynak. [1as8HU Yu/b 0802a 4/AAHKA je
udeHmudukayuja mux KApaKkMepucmuKa, U pasmamparse kuxoge 0CHO8AHOCMU U
KOpUCHOCMU 3d caspeMeHu 2pahaHcKu nocmynak ca Ucmopujcke mayke eneduwma.
CnposedeHo ucmpaxcusarbe Ha800U HA 3AK/bYyYaK 0d Cy HagedeHe 3aKOHOJaHe
u3MeHe y CynpomHocmu ca memes/bHUM Ha4eauMa epahaHckoe nocmynka Koju cy
passujaHu 200uHamMa yHa3ad, Kao wmo cy yCMeHoCm, jagHoCm UJu HenocpedHocm,
u da He Mo2y da dosedy do oyekusaHoz pe3yamama y noz.iedy obesbehusarba
npucmyna npasocyhy 6e3 HeonpagdaHoz Kawrbera. Haume, eeha egpukacHocm
epahaHckoz nocmynka Modice ce nocmuhu UCK/6y4U80 Kpo3 0meopeHy U JupeKkmHy
KOMYHUKayuja uamely cyda u cmpaHaka, nojedHocmagssusarse npasu./aa nocmynka
u noseharse 6poja keaugukosanoz ocob.ba y cydoguma.

KmyuHe peyu: ius commune, Hayesa ycMeHOCMU, jagHOCMU U HENOCpedHOCMU,
NUCAHU UCKA3U, cac/yularse in camera, epukacHocm zpahaHckoz NOCmMynka, cmarbe
onacHocmu 00 enudemuje, naHdemuja COVID-19.
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HOPMHPARE HOBUX NTO/IMIIHJCKHUX
OBJIALIIREHA Y 3AKOHY O NTOJIMLIUJH

Ancmpaxkm: [lojagom caspemMeHUX MexHo/aA02uja U HhUX080M UMNJAEMEH-
mayujom y pasauvume cghepe sydcke desamHocmu, yksawyuyjyhu u cgpepy
6e3bedHocmu, omozyheH je 6picu pazeoj dpywmea, y3 ucmospemeHo
noseharbe pusuka yeposxcasarsa sydckux npasa. C mum y eesu Hacmaje
u3a308 KAKO MakcuMmusupamu Mmoz2yRHocmu HO8UX mexHo/02uja y3
ucmospemeHo ovysarse npasa u ca1o06ode 2pahaHa. llpumeHa csux mepa,
padreu u cpedcmasay pady noauyuje mpeba da 6yde 3acHO8aHA HA NPABY,
00HOCHO NOCMOjarby adekeamHoe NPasHo2 0CHO8A deduHUCaHoe Y hopmu
noauyujckoz osaawhersa. Hopmuparse Hogux noauyujckux osaauhersa
HUje aak 3a0amak u 3axmeesa yckaahusarse uau npoHaaaxcerse 6a1aHca
usmehy 6e3bedHocmu, npasa u ca060da epahaua. Y osom pady ynpago je mo
yuureHo. CaznedaHe cy onepamugHe Mo2yhHocmu cagpemMeHux mexHoa02uja
u dpyaux cpedcmasa koja Mo2y npoHahu npumeHy y NOAUYUjcKoj npakcu
U Nped/03eH je KOHKpemaH HOPMAMUBHU OCHOB 3d HUX08Y NPUMEHY, V
sudy dedpuHucarba yemupu H08a hoauyujcka ogaautherba. Aymopu Hacmoje
da yKasxcy Ha yao2y u 3Hayaj npeoNoxiceHuX noAuyujckux ogaauhersa y
pady noauyuje ca yuseeM da ce oHA y HapedHUM uameHama u donyHama
HOopMupajy y 3aKoHy 0 noauyuju.

KyuHe peuu: noauyuja, noauyujcko ogaawherse, ya1a3aky cmaH u opyze
npocmopuje, 6ecnusomHue semeauye, 6UoMempujcke Kapakmepucmuke
ypma auya.

"milidragovicdragan@gmail.com
"nenad.milic@kpu.edu.rs
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1.YBog

[Tonunuja ocTBapyje CBOjy yJOry y APYIITBY 06GaBJ/bakbeM IMOJHUIUjCKUX
nocsioBa. [losIMIIMjCKX TIOCJIOBU cy Je0 GYHKIIMje MOoJNHUIUjCKe OpraHu3aliyje
YUjUM 06aBJ/barbeM Ce OCTBApPYje LIU/b FbeHOT OCTOjarba. 3aKOHOM 0 MOJIHUIHjU’
(v mamem Tekcty 30I1) npegBubeHo je ma cy NOJULUjCKU MOCJOBU €0
YHYTpalIkbUX NOCJ0BA KOje 06aBJ/ba NOJMIIUja NIPUMEHOM MOJULHUjCKUX Mepa
Y pajitby ¥ NOJUIUjcKUX oBamhewa (Cy6omuh, 2020: 111).

[Monunujcka oBJsamhema W TOJIMIUjCKE Mepe U pajiibe NpPeCTaBJbajy
cpeAcTBa/aJsiaTe 3a 06aBJ/bakbe NOJUIUjCKUX TOCJI0BA U U3MeDy HUX HeMa
CYUITUHCKe pa3yuke. Y GopMasHOM CMUCTY, OJHUIIHjCKE Mepe U pajiibe Cy
y 30Il-y o6paheHe noce6HO y 0JHOCY Ha MOJIMLIMjCcKa OBJIallhewa, aau 6e3
3aKOHOM yTBpheHOT MepuJia UJIU KPUTepUjyMa 32 TaKBY FbUXOBY NMOCEGHOCT
Y pas/Bajame 0[] MOJUIUjCKUX OBJallhewa. Y CYIITUHCKOM CMUCJY paju
ce y CBaKOM CJIy4ajy 0 3aKOHCKHM OBJIallhewkUMa IoJIkIvje, 6e3 063upa jia
JIU je MoJIMIMja 3aKOHOM oBJlaliheHa /a, NPeKo MOJULUjCKUX CAYKOeHUuKa
WJIK HENoCpeHO, TPUMEHH ,TIOJIMIIMjCKO OBJIalIhemne” UJIM je TaK 3aKOHOM
oBJlamiheHa Jla MpUMEHH ,IOJIULHjCKY Mepy U paawy” (Musetuh, Jyrosuh,
2019: 199).2 CBaka pafirba Kojy MmoJikiiyja npeAy3uMa y iiu/by o6aB/batba CBOjUX
nocJioBa Tpeba Jia 6y/ie 3acHOBaHa Ha paBy, 0ZJHOCHO NOCTOjakby aleKBaTHOT
MpaBHOT OCHOBA JleGUHUCAHOT Y GOPMHU MOJIMIUjCKOT OBJIalIhemba.

[lonunujcka oiamherwa uMajy u ogpeheHe kKapakTepucTrke. [Ipgo, MOJIULHUjCKa
oBJsaithewa ce, 6e3 U3y3eTKa, yTBpPHYjy 3aKOHOM M Kao TaKBa OHA Ce He
MOTY yTBphUBaTH aKTOM HHXKe NMpaBHe CHare o[ 3aKoHa. /[py20, Mo ujcKa
oBJsanthewa MoJijpa3yMeBajy Ay KHOCT IPUMEHE KaJla Cy 3a IPUMeHY UCTTy HhbeHH
3aK0HOM npeaBubeHu ycinoBu. Tpehe, mosuLMjcKa oBJalIhemba NIPUMERYjy
MOJIMIIUjCKH CYK6EHUIIH Yy CTATyCy OBJamNeHor CayX0eHor Jinias Koju cy
3a To 06y4eHHU pa/iu 06aB/bakba MOJUIUjCKUX TOCa0Ba.*

[locneawmUX rofMHa Kao pe3yaTaT UHGOpMaTUYKe PeBOJIYLHje U TEXHOJIOIKUX
WHOBalMja Io0jaBUJie Cy Ce CaBpeMeHe TeXHOJIOTHje KOje CBOjy IpUMEeHY

1 ,Cnyx6enu rmacuuk PCY, 6p. 6/2016, 24/2018 u 87/2018.

2 Y pasbeM TeKCTy 360T HEMOCTOjakha CYIITUHCKUX pa3JyiMKa udMehy mosunujckux
oBsiamherma U MOJIMIIMjCKUX Mepa U pa/iibH, 32 BbUX0BO HaBohemwe y TEKCTY KopucTuheMmo
NOJIMIMjCcKa OBJIallhema Kao je JUHCTBEH MojaM.

3 Y noaunuju Cp6uje HeMajy CBU MOJUIUjCKHU CIY»KOEHUIY TPaBO a HPUMeky]jy MOIHIHjCcKa
oBJalthemwa ¥ Ipeiy3uMajy ipyre Mepe U pajiibe y 06aB/baky NOJULUjCKUX TOCI0Ba. [IpaBo
NpUMeHe NOJIMIUjCKUX OBJIallthea U MOJTUIUjCKUX Mepa U pa/ilb1 UMajy CaMo MOJUIUjCKU
CNYy>K6EeHHUIIU Y CTATyCy OBallNeHUX CAyKO6eHuX anna. Bugetu peuiewe y yiany 10 30I1-a.

4 O onwTUM KapaKTepUCTHKaMa MOJHULHjCKUX oBalhewa BuieTH Bulle: (Musertuh,
Jyrosuh, 2019: 199-205).
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NpoHaJja3e U y ceKTopy 6e36eaHOCTU. FbUXOBOM NpUMEHOM MOJHULHja U
JIpyre ciayx6e 6e36eAHOCTH J06Ujajy MOryhHOCT /ja nmoje/inHe NOCJ0BE U3
CBOT JleJIoKpyra 06aBJbajy 6p>ke U eprUKaCHU]je Y3 MabU PU3UK 110 6e36eJHOCT
MOJINIUjCKUX CJAYXOeHWKAa U Y3 MUHUMAJHO aHraXKoBake JbYACKHUX U
MaTepHjaJIHO-TeXHUYKUX pecypca. C TUM y Besu, y JabeM pajy b6uhe
npesCcTaB/beHe ONepaTHuBHe MOrYNHOCTHU MPUMeHE MojeJUHUX CaBpeMEHUX
TEXHOJIOTHja ¥ Cpe/ICTaBa y 06aB/bakby MOJUIMjCKUX OCJIOBA, y3 Tpe/arame
HOPMaTHBHUX OCHOBA 33 HbUXOBY YIOTpPEOY.

OBUM Iy TEM HACTOjUMO /Ia YII03HAMO CTPYUYHY jaBHOCT Ca 3Ha4YajeM U yJIOroM
CaBpeMEeHUX TEXHOJIOTHja U IPYTHUX CPe/ICTaBa y 00aB/bamby MOJTHUILHjCKUX
M0CJIOBA Ca [[UJbEM Jia Ce IpeJIoKeHa CPeICTBA U pa/iibe y HapeJHUM H3MeHaMa
u fonyHama 30I1-a HopMHUpajy Kao moJrLHjcKa oBaamhema.

2. CpeacTBo 3a y/1a3aK y CTaH, Jpyre NpocTopHje U NpeBo3Ha CPeACTBA

HenoBpeAuBOCT cTaHa je /ieo NpaBa Ha IPUBATHOCT KOjUM Ce LITUTU IPUBATHU
noceJsi y KoMe Heko 60paBu. CTaH o6yxBaTa MeCTO T/ie Ce O/IBHja MPUBATHHU
»)KMBOT HEKOT JiMIia (TO MO>Ke OUTH U MOoKpeTHA KaMi-kyhuna) (OpJsioBuh, 2018:
94). CtaH npe/icTaBJ/ba jeIHY UJIM BUIIIE TPOCTOPHja HAMEHheHUX U ITOJJ0OHHUX 3a
CTaHOBAakbE, Koje 110 IPaBUJIy YHHE jeiHY rpaheBUHCKY LieJIMHY U UMajy 3acebaH
yna3 (4.3, cT. 2, T.9 3aKOHa 0 CTaHOBalby M OJipXKaBatby 3rpaja’). [IpocTopuja
je npocTop yHyTap rpaheBurHe, a Hajuenthe je oBojeHa 3ui0M U BpaTuMma. [lof,
IPOCTOPUjOM Ce oA pa3yMeBa, U3Mehy ocTaJior, KaHIeapuja, coba 3a cacTaHKe,
X0TeJICKa c06a, 60J1HHYKa c06a, YeKaOHU 1A, YYMOHUIA KJIYIICKU TPOCTOP, aJIu U
BaroHu, 6po/10BH U Tako Aasbe (Miauh, Majuh, Besbancku, Tpelitbes, 2016: 432).6

YcraB Peny6suke Cpbuje’ (y mabeM TekcTy YcTaB) yTBphyje aa je cTtaH
HeNoBpeAWB. YBaxkaBajyhu oapenbe YcraBa, y 3aKOHHUKY O KPUBHUYHOM
noctynky® (y gassem tekcty 3KII) mpomnucaHo je ja ce npeTpecamwe CTaHa
Y IPYTUX IPOCTOPHja UJIM JIMIIA TPey3UMa Ha OCHOBY Hapebe cy/a Ujau
M3y3eTHO 0e3 Hape6e Ha OCHOBY 3aKOHCKOT oBJalthema (4. 152, ct. 2 3KII).

[Monuuujcku cayx6eHUU y CUTyalldjaMa Kajia je MoTpebGHO JAa clpeye
YHHULITeme Tparosa v npeZiMeTa KpUBUYHOT JleJ1a, ja yXalce Jule, a OTKJIOHe
HenocpesiHy ¥ 0361/bHY OITAaCHOCT 3a Jby/le U UMOBHUHY, HACTOje la Ha 6e36e/1aH

5 ,Cayx6enu rinacHuk PC“ 6p. 104/2016 1 9/2020 - ap. 3aKOH.

6 Ilojam cTaHa 6suxe ce oApehyje y CBAKOM KOHKPETHOM CJIY4ajy 3alITUTE HEroBe
HenoBpeauBocTH (OpsioBuh: 2018: 94).

7 ,Cayx6enu riacHuk PC, 6p. 98/2006.

8 ,Canyx6enu rinacHuk PCY 6p. 72/2011,101/2011,121/2012,32/2013,45/2013,55/2014,
35/2019, 27/2021 - opnyka YCu 62/2021 - opnyka YC.

137



3BOPHUK PAJIOBA [IPABHOI ®AKYJITETA Y Huly | Bpoj 98 | F'oguHA LXII | 2023

HayuH, 1o MoryhHocTH y3 edpekaT usHeHahemwa, yhy y cTaH u ipyre npoctopuje.
[IpBU 3apaTaK KOjU ce Tajia MOCTaBJ/ba MpeJ MOJHUIIUjCKE CAYKOEHUKE je
KaKO M Ha KOjU HAaYMH OTBOPUTH BpaTa CTaHa UJHU JAPYTHU NMOroZlaH OTBOP
Ha CTaHy W APYyTruM NpocTopHjamMa. Y NpaKcu oBaj MpobJieM MOJHIHUjCKHU
CNyK6€eHUIIM pelllaBajy Ha pa3He HauMHe, Ha IpUMep, NpeJcTaBsbajyhu ce kao
IolTapy, KOMUIKje, J0CTaB/badyu U CJAUYHO, IOKYIIaBajy Tako Jia LOBeLY Y
3abs1yy Ap>Kaola CTaHa paJiu 0OTBapamwa BpaTa CTaHa U APYTUX NPOCTOpHja.
Y caydajeBuMa Kajia To HUje Moryhe, MOJHUIUjCKUM COYKOEHUIIMMA jeJUHO
IpeocTaje Jla HACUJIHO, ynoTpe6boM oipeheHnx cpeicTaBa 0OTBOpe BpaTa CTaHa
WJIY JpyTU [I0r0JlaH OTBOP Ha CTaHY U APYTUM IpOCTOpHjaMa.

Y cBojum oapenodama 3KII Huje npeiBU€0 KOje CBe Mepe, pajibe U CpeJiCTBA
NPUHY/E MOJHUIMja MOXXe IPUMEHUTH PaJiy yJlacKa y CTaH U pyre IpoCTopHje.
Mepe, pajie U cpeZicTBa IPUHY/E Koje 0N Hja IPUMeRyje paju yaacka y
CTaH U ipyre NIPOCTOPHje MO CBOjOj CYIUTUHHA MOTY Ce CBPCTATH y NOJHUILHAjCKaA
oBJalrhema.

Anasuzom nosmnujckux opsaamhemwa y 30I1-y yoyaBa ce ;a HeMa HOpMHUPAHOT
oBJsauthewa, 0JHOCHO Cpe/icTaBa MPUHY/e, YMjOM IPMMEHOM MOJIUIHja MOXKe
nayoapeheHUM (TaKTHUYKH) CJI0KEHUjUM JorahajuMa oTBOpH BpaTa CTaHa UJIH
Jla caBJlaJia HeKY APYTYy NpenpeKy paju yJaacka y CTaH U Jipyre NpocTopuje.

Y cBpXy 0TBapaka BpaTa UJIH APYTUX 0OTBOPA HA CTAHY MOJUIHjCKH CYKOEHULIU
HIMPOM CBe€Ta KOPHUCTE MEXaHHW4YKa, XUJAPpAayJIMYHa U €KCIIJIO3WBHa CpeACTBa.
MexaHHU4Ka cpe/icTBa Cy NOCE6GHO HallpaBJ/beHa UJIM NpuiaroheHa cpeacTBa
4YUjoM ynoTpeboM OJHOCHO yZapLuMa OJ, BpaTa CTaHa WJU APYTU OTBOD,
ycJe aejctaBa Gu3nuKe CUJIe, 101a3H 10 BbUXOBOT OTBapamwa. XuApayJauyHo
CpeACTBO UJIH T3B.,door raider” je noce6HO KOHCTPYHUCAHO CPEACTBO HAMEHEHO
3anpobujame 3aK/byuyaHUX, OIMHAMPaHUX, 6apuKaJUpaHUX BpaTa U mpoJiasa
y3 NoMoh cuJie NpUTHUCKA KOjU CTBapa XuapayJandyHa nyMmmna. Ekcno3uBHa
Cpe/ACcTBa YMHE pa3He BPCTe eKCIJI03MBa YMjOM yIOTpe6boM MOTY /ia ce caBa/iajy
passinuuTe npenpeke (6JMHAMpPaAHA BpaTa, 6apuKagdpaHy MPOJIasH, 3U/[0BH
Y CJINYHO).

YnoTpe60oM HaBeJleHUX CpeJiCTaBa HapyllaBa Ce HEMOBPEJUBOCT CTaHa U
npuYrmwaBa ce ojpeheHa MaTepujasiHa lITeTa MawkbUX UJIU Behux pasmepa.
OcuM 3a oTBapame CTaHa U IPyrUX MPOCTOPHja, MEXaHUYKa, XUAPaYJUYHA U
€KCIJI03MBHA Cpe/iCTBA CBOjy IPUMeEHY MOTY MMaTH U paiu oMoryhaBama ysacka
MOJINIMjCKUX CJYOeHUKa y NpeBO3Ha cpecTBa (IyTHUYKE ay TOMOGUJIE,
KaMUOHe, ayTobyce, 6poJ0Be, aBUOHE, BO30Be U Apyre). C TUM y Be3H, 3a oBa
CpeJiCTBa peJJIa’keMo je JUHCTBEH Ha3UB — CPe/ICTBA 3a yJIa3aK y CTaH, Apyre
HNPOCTOPHje ¥ MPEeBO3HA CPeJCTBA.
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OBa cpeAcTBa MOT'Y Ce 3JI0yNOTPEeOUTH 10/, pa3HUM U3TOBOPUMA UJIU Ce MOTY
YyHOOTPEOGUTH CYNPOTHO MPUHIUITY cpa3MepHOCTH. [lopes oBora, ynotpeody
eKCIJIO3UBHUX CPeJiICTaBa KapaKTepHllle U BUCOKO PA30pHO /IejCTBO 4Hje
nocJjejuile MOTY Aa JlOBeJy 10 TeJIeCHOT NnoBpehuBawa U CMpPTH JUlla
(rpabana, Tanana u gpyrux).’ MoryhHOCT HacTynawa HeXXeJbeHUX OC/IeIUIa
U MOCTyNake CYNPOTHO MPUHIIUITY CPAa3MEPHOCTH, TOBOPH HaM Jia MOpeJ,
HCIyHhemha 3aKOHCKOT YCJIOBA 3a YIOTPeOy MeXaHUYKOT, XUAPAYJIUYHOT U
eKCIIJIO3UBHOT CpeiCTBA, Tpeba 1a MOCTOjU U 0IaTHO OTPaHHUY€eHh e 3aCHOBAHO
Ha 0/106pewy HaAJIeXKHOT pyKoBoAguoLa. HagiexxHu pykoBoguial Tpebasio 61
Jla Ha OCHOBY pacIlOJIO’KMBHUX I0JlaTaka 06aBU MPOIeHy CUTYyalldje, carjeza
HCIYHEHOCT 3aKOHCKHX YCJIOBA U /]a HAa OCHOBY TOTa 0J00PH UJIH He 006pHU
ynoTpe6y OBOT WJIM APYTOT CpeJICTBA IPUHY/IE.

[Ipe npeaJiaramka 3aKOHCKOT OCHOBA 32 YIOTPeby cpe/iCTBA 3a yJia3aK y CTaH,
JIpyTe NpOCTOpHje ¥ TpeBO3HA Cpe/icTBa Tpeba y3eTH y 063Up oApeabe YcTaBa o
HEMOBPE/IMBOCTH CTaHa, 3aKOHCKH OCHOB 3a yJIa3aK y CTaH U ipyre NpoCcTopuje
Y CIellUPUYHOCTH MEXaHUYKOT, XU/IPAYJIMYHOT U eKCIIJIO3UBHOT CPE/ICTBA.

YBaxkaBajyhu oBe yumeHHUIe Tpebasio 6u y 30Il-y HOpMaTUBHO ypeAUTH
ynoTpeby cpeACTBa 3a OTBapakme CTaHa, JPYTUX NPOCTOPHja U MPEBO3HUX
Cpe/cTaBa Ha cje/iehyd HauMH:

Cpedcmeuma 3a yaa3aky cmaH, dpyae npocmopuje U npego3Ha cpedcmed cmMampajy
ce MexaHu4ka, XuopayauvHa u ekcn/a03ueHa cpedcmeaa.

Cpedcmea 3a yaasak y cmau, dpyze npocmopuje U hpego3Ha cpedcmea Mozy ce
ynompebumu padu yAackay cmax, dpyee npocmopuje u npego3Ha cpedcmaa kaoa
je mo HeonxodHO y c8pxy HenocpedHO2 xanuiera AUYa 3a Koje nocmoje oCHO8U
CyMHbe 0d je y4UHU/IO0 KPUBUYHO 0eJ10 Koje ce 20HU No CAyxc6eHoj dyrcHocmu y
cayuajegsuma kada ce OCHOBAHO OYeKyje omnop ynompebom 8ampeHoz opyicja
u/au Kada je mo HEONX0OHO 3d OMK/AAHAHEe HenocpedHe UauU 036U bHE ONACHOCMU
3a sbyde uau UMOBUHY.

00ayKy 0 ynompebu MexaHuYKux U XuopayAu4Hux cpedcmasd 3d y/Aa3aK y CMaH,
dpyze npocmopuje u npego3Ha cpedcmea JOHOCU PyKogodu/aay YHYympauwr-e
opzaHu3ayuoHe jeduHuye y ceduwmy /Jlupekyuje noauyuje, Ha4UeAHUK noAUYujcke
ynpase uau pykogodu/ay Ko2d OHU ogsiacme.

00ayKy 0 ynompe6u ekch/103Uu8HUX Cpedcmasa 3a y/Aa3ak y cmaH, dpyze npocmopuje
U npegosHa cpedcmaa doHOCU JUpeKkmop noauyuje uau pykogoouaay koaa oH
ossiacmu.

9 VYnorpeby eKCIJIO3UBHHUX Cpe/icTaBa 360r BepoBaTHohe HACTyNaka BeJIMKe MaTepHjaiHe
HITETe, TeJeCHOTr noBpehuBawa U cMpTH JiMLa Tpebaso 6GM OrPAaHUYUTH CaMO Ha
AHTHUTEPOPUCTHUYKE oNlepanyje, 6apukasHe CUTyalHje, TaJadyKe KpU3e U CJIUYHO.
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Y mosMnujckoM 3aKOHOJABCTBY OMBIIKX penybsuka COP] (Cioenuje,'”
XpBaTcke,'! BocHe u XepuerosuHe,'? [ipHe l'ope!® u Makenonuje!*) Hema noce6HOT
NOJIMIMjCKOT oBJIallhema YMjoM 64 TPpUMeHOM NOJIMIIM]ja UMaJia IPaBo Jia o
o/ipebeHUM yc0BUMa OTBOPHU BpaTa CTaHa UJIK JPYT'y Or0laH OTBOP HA CTaHY
Y JIpyTUM NpOCTOpUjaMa U IPEBO3HUM CcpeJcTBUMa. MehyTuM, y nojeAUHUM
MOJIMIUjCKUM 3aKOHOJaBCTBUMA Y OKBUPY MOJIMIMjCKOT oBJalihera 3a y/1a3ak
y cTaH u Apyre npoctopuje (C/ioBeHUja), yaasak y Tyhu gom (XpBartcka), ysiasak
y Tybu oM ¥ 3aTBopeHe npocTopuje (MakejoHUja) npeiBuheHa je MOryhHOCT
ynotpebe ¢usnyke cujie U TeEXHUYKUX cpejcTtaBa (CoBeHH]ja), HACUJIHOT
yJacka (XpBaTcka), ynoTpeba pasyMHe cuje (MakenoHuja), paju yjaacka y
CTaH U Jipyre NpocTopHje y caydajeBMMa KaJa TO HUje Moryhe yYMHUTH Ha
JpyTYd HauMH.

YnoTrpe6a Gpu3uvKe UM pa3yMHe CUJIE UJIU TEXHUYKUX CPeiCTaBa pajiy yJackKa
y CTaH | Jpyre NpoCTOpHje Y HaBe/IeHUM 3aKOHHMMa 3aCHOBaHaA je Ha OMIITO]
dopmysanuju ,ako To HUje Moryhe Ha Apyru HadyuH". Omiura popMmysiandja
,AK0 TO HUje Moryhe Ha Apyry HAaYUH" 6e3 pelu3upaba OCHOBa/cayvajeBa 3a
ynoTpely 61J10 KaKBe CUJie/IpUHY/ie paJiy YJIacKa y CTaH U JpyTre IPoCTopHje
MOKe YMeCTO U3y3eTKa /ia npebe y npaBuJIo U J1a Npe/ACTaB/ba MOCTyNAbE
CYIPOTHO NMPUHIUNY CPAa3MEPHOCTH.

3a pasJiuKy 0/l OBOT 3aKOHCKOT pellea, y TOpe HaBeJIeHOM ITPe/JIoTY NMpeliu-
3UpaHa Cy TPH pas/InyMTa CpeJICTBA (MeEXaHUUKA, XU/|payJIMYHa ¥ eKCIIJI03UBHA)
Y HaBe/leH je KOHKPETaH PaBHU OCHOB (CaMo 32 U3y3eTHE/XUTHE CJ1y4yajeBe y
CKJIaZly ca IPUHIIUIIOM CPa3MEPHOCTH) U peBUDEHO je J0JaTHO OrpaHUYee
3aCHOBaHO Ha 0/100perhy Ha/IJIEXKHOT PYKOBOAHOLA.

YnoTpeboM HeKOr OJf HaBeJleHUX CpeJcTaBa y cJyvyajeBUMa KajJla ce oueKyje
Oopy»kaHU oTnop Moryhe je ocTBapuTU TaKTUUKY NpeJHOCT (edeKaT U3HEHa-
hemwa) v Behy 3amTuTy 6€36€HOCTU MOCTYNAjyNUX MOJULUjCKUX CIYKOEHUKA.

10 Zakon o nalogah in pooblastilih policije, http://www.pisrs.si/Pis.web/
pregledPredpisa?id=ZAK06314. IIpey3eTo 25. 12. 2022. roguHe.

11 Zakon o policijskim poslovima i ovlastima, https://www.zakon.hr/z/173/Zakon-
o-policijskim-poslovima-i-ovlastima. [IpeyseTto 25. 12. 2022. roauHe.

12 3aKOH O MOJIMIIUjCKUM cayk0eHunuma bocHe u XepueroBuHe, https://www.
paragraf.ba/propisi/bih/zakon-o-policijskim-sluzbenicima-bosne-i-hercegovine.html.
[IpeyseTto 25.12.2022. roauHe.

3aKOH 0 MOJIMIUjU ¥ YHYTPaAllkHUM NocaoBuMa Peny6sinke Cpricke, https://www.
paragraf.ba/propisi/republika-srpska/zakon-o-policiji-i-unutrasnjim-poslovima.html.
[IpeyseTto 25.12.2022. roauHe.

13 3akoH 0 yHyTpallkUM I0CA0BUMA, https://mup.gov.me/biblioteka/zakoni?pagerIndex=2.
[IpeyseTto 25.12.2022. roauHe.

14 3akoH 3a nosauunuja, https://mvr.gov.mk/zakon/9. [Ipeyseto 25. 12. 2022. roauHe.
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Y oBakBUM cJlyyajeBHMa, 6p3 yJ1a3aK y NPOCTOP Jlaje MOryhHOCT cripeyaBamba
HacTyNakba HexXes/beHUX MocjeuIa Mo KUBOT MOJUIUjCKUX CAYKOEHUKA,
JbYyZJU Y BbUXOBY UMOBHHY.

3. Ynorpeb6a 6ecnMJIOTHUX JIeTeJIHULa

Kao nocsieguna pasBoja HaykKe M TeXHHKe, JJaHAC Cce 3a Hajpas3/IMuUTH]e
notpebe caBpeMeHOI YOBeKa KOpPUCTe GeCHUJIOTHe JeTenule (y Aa/beM
tekcTy BJI) (Musojkosuh, 2015: 6). Onpem/beHe HajcaBpeMEHUjHUM aepPOBHU €O,
TEepMOBU3HjCKUM U aepodoTOorpaMeTPHjCKUM KaMepama, ['TIC HaBUramnujom u
Apyrom onpemoM bJI Mory npesacTaB/baTH 3Ha4ajHO CPeICTBO Y paAy NOJUIHje
U ZIpyTrUX opraHa 6e36e/JHOCTH.

Excnioatanuja BJI 3HavajHo je ucnaTUBHja oJ1 yroTpebe CTaHJApAHUX
JleTesvua ca nujaotoM. Hajuemthe 06/1acTy lbMX0OBe IPUMEHE CY BUEO0 HAZ30D
y peaJlHOM BpeMeHyY, CHUMamwe oapeheHux objekaTa, mojaBa u mnpoieca y
reonpocTopy, U npeHoc TB cianke — MHTepaKTHBHUX IIaHOpaMa, UJH 3a
jelHOCTaBHO QpoTorpadurcarbe U3 Ba3ayxa U ca 3eMJbe (Musojkosuh, 2015: 7)

Ynorpeba xeJMKoNTepa [I0Be3aHa je ca 3Ha4ajHUM MaTeprjaJHUM TPOILKOBUMA
HabaBKe, o/|p>)KaBaa U Kopuihemwa, 10OTpe6GHUM BpeMeHOM /1a Ce XeJUKONTep
nojaBy Ha MecTy jorabajal® u BeJlMKOM GYKOM KoOja HHUje MOro/iHa 3a HEroBy
yInoTpeby y TAKTUUKUM CUTYyallUjaMa KaJia Tpeba noJjaTke NPUKYIJ/baTH TajHO
Kako 6u ce ocTBapuo epekat usHeHahemwa. Ca pyre ctpane bJI cy ekoHOMCKU
NpUCTYIIauYHUje y Norjely HabaBKe U eKcIJioaTaluje, Hyle IMPU CIIeKTap
ynoTpebe (Behy onepaTuBHy ¢pJIeKCHOUIIHOCT), JIAKO Cy TPEHOCUBE U MOTY GUTHU
onepaTHBHE 33 CBera HEKOJIMKO MUHYTA, MOTY Ce KOPUCTUTHU Y CUTYalMjaMa Koje
Cy py3HWuHe (32 MUJIOTA U/UJIH JIETEJUIY) UJIU U3BAH TEXHUUYKUX MOT'yhHOCTH
XeJIMKOIITepa, U MOTYy NOMONM y 06aBJ/bakby MOJUIUjCKUX MOCJ0BA KOjU
TPaJUIIMOHAJIHO HUCY MOZpa3yMeBaJId aHTAXKOBAaHEe XeJIMKONTepa Kao LITO
je IOKyMeHTOBambe MecTa KpUMHUHaJIHOT jforahaja (Mili¢, Milidragovi¢, 2019).

[Tosnnuje y cBeTy yBUAeBIIH NpeaHOCTU BJI moveJie cy a UX yNoTpe6J/baBajy
y 06aBJbatby CBOjUX PeJIOBHUX 3a/jaTaKa, pellaBaby TEPOPUCTUUKHUX U JIPYTUX
KpU3HUX Jorabaja, BaHpeJHUM cUTyaljdjaMa, ClacCUJIa4KHUM olepanujamMa u
CJIVMYHO. Y ofHOCY Ha xesaukonTep, BJI HUCYy caMO npucTynadyHuje y norneny
HabaBKe U 0/ip>KaBakba, HET'O Cy U OllepaTUBHU]E.

15 Ha npumep, y Besnukoj Bputanuju Tokom 2016. rogune y 40% csoyyajeBa 3axTeB 3a
aHra)KOBak€ XeJHUKONTEPCKE jeIMHUIE OTKA3aH je TOKOM JleTa XeJUKOITepa Ka MeCTy
norabaja - ocHOBHH pa3sJior je 6M0 OKOHYabe orahaja npe Hero WTO 6U XeJTUKONTED CTUTA0
(Her Majesty’s Inspectorate of Constabulary and Fire & Rescue Services, 2017: 6).
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[Monuuujcku cayxx6eHunn npe ypohewa bJ1 y nosviujy Morau cy aa fo6ujy
Ba3/lyLUIHY NOJAPLIKY caMo U3 XxeJuKonTepa. /lanac uMamMo MOTyYhHOCT ia CBakU
NOJIMIUjCKU CIYKOEHUK y NPT/baXKHUKY CBOT CJ1Yy>KO6€HOI ayTOMO6UJIa MOXe
Jla uMa ,,cBojy"“ Ba3yiHy nopiuky (Shinnamon & Cowell, 2019: 5).

Ynotpe6a BJI 6e3 TexHUUYKe OoNpeMe ¥ OCHOBHU He MpeACTaB/ba YIJIUTAE
y OCHOBHA Jby/iCKa IIpaBa, Kao LITO TO He NpeJCcTaB/ba HU caMa ynoTpeba
xesukonrtepa. MehytumM, ynorpeba BJI onpeM/beHHX caBpeMeHHUM OITO-
eJIEKTPOHCKUM CpeJiICTBUMA y 06aBJbakby MOJULUjCKUX 3a/laTaka 0TBapa BpJio
3HAUajHO NUTake Koje Ce 0OJTHOCH Ha 3alUTUTY NpaBa Ha puBaTHOCT (Bentley,
2018:274-287). 06uM yTHIIaja HA IPUBATHOCT IPBEHCTBEHO 3aBUCH OJ] OIIpeMe
kojy BJl mocesnyjy v 3a Koje cBpXe ce TakBa onpeMa kopucTH (Brezpilotni letalniki,
2015:5). Hanpumep, ynotpeba kamepe Ha BJI 3a notpebe poTorpamerpujckor
CHUMama JIIa MecTa He HOCH PHU3UK HapyllaBaka /bYACKUX MpaBa. Y UCTO
BpeMe, CHUMame JIM1ia Ha jJaBHOM CKy Iy MOKe UMaTH UMIIJIMKallyje 110 Jby/ICKa
npasa.

Y HamuM HalMOHAJIHUM OKBUPHUMA YCTaB WITUTHU rpahaHe o HeoBaurheHor
Y HE3aKOHHUTOT NPUKYI/bakha BUXOBUX N0JaTaKa, Nponucyjyhu Tako aa ce
NPUKYIJ/batbe, pXKakhe, 00paJa U Kopuilhemwe nojaTaka o JUYHOCTH ypehyjy
3aKOHOM (uJ1. 42, cTaB 2 YcTaBa).

HapsiexxHu opraHu Mory obpahuBaTu oZilaTke y CBpxe clipedyaBama, UCTpare
Y OTKpUBamka KPUBUYHHUX JI€Ja, TObEeHha YUMHUIIALA KPUBUYHUX Jlesia UJIx
M3Bpllemkha KPUBUYHUX CaHKIUja, YK/bYUYyjyhy cnpeyaBamwe U 3alITUTY Of
NpeTHU jaBHOj U HALLMOHAJIHO] 6e36eJHOCTH (4. 6, CT. 3 3aKOHA O 3AUITUTH
nojaTaka o JUYHOCTHU, y nasbeM Tekcty 33I1J1). O6paja Kojy Bplile HaJJIeXKHU
OpraHU y OBe CBPXE je 3aKOHUTA CaMo aKo je Ta 06pa/ia Heonxo Ha 3a 06aB/bakbe
NI0CJI0BA HaJJIeXKHUX OpraHa U aKo je IponrcaHa 3aKOHOM. 3aKOHOM ce oA pehyjy
HajMarbe [[U/beBU 06pa/ie, OJAIH 0 IUUHOCTH KOju ce 06pabhyjy u cBpxa o6paze
(41, 13 3311J1).

[TosiMuuja Kao opraH p>kaBHe BJaCTH Moxe Jja o6pahyje mojaTke o TUYHOCTHU
Y3 UCIIyHebe 3aKOHCKHUX YCJI0Ba Ha pa3He HauMHe U y3 noMoh caBpeMHUX
TexXHOJIOTHja U cpefcTaBa Meby kKoje cniagajy v BJI. [lonunuja 3a o6aB/bame
OBAaKBUX U CJAWYHUX 3ajJaTaka puMemwyje osaalthewa npeasubhena 30I1-
oM. OBsamthewa u3 30I[1-a He npy:xKajy npaBHe MOryhHOCTU mOJULUjU Aa
obpabyje nogaTke 0 IMYHOCTHU yIOTPe6OM CaBpeMeHUX TEXHOJIOTHja U PYTUX
TEeXHUYKHUX cpeacTaBa.t’

16 ,Cayx6enu rnacuuk PCY 6p. 87/2018.

17 IloBpena npaBa Ha NPHMBATHOCT NOCTOjU y CJAy4Yajy KaJa je orpaHMYene paBa Ha
NPUBATHOCT NPUMeWEHO CYNPOTHO ofpeabaMa noctojeher 3akoHa. Takolhe, moBpesa he
N0CTOjaTH U YKOJIMKO He NOCTOjU JjoMahy Mponuc Koju pery/uile ogpeheHy TUIl OTpaHUYeba
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[losMuTHBHA Npakca CBETCKUX MNMoJulHUja o ynotpebu BJI y obGaB/bamy
MOJIMLIMjCKUX 3a/laTaKa, Kao U OMepaTUBHOCT U eKOHOMHUYHOCT YIOTpebe
BJI, npejcTaB/bajy YMHHOILE KOjU ONpaB/aBajy HHUXOBO yBobhemwe y paj
Haile nosunuje. [I[pBu 3aaTak Ha TOM NJIaHY OJHOCHO O6U Ce HA HOpMUpakbe
oBJsaihema 3a ynotpe6y BJ1'y 30I1. [IpaBHU ocHOB 3a ynoTpe6by BJI kojuma ce
Mory obpabuBaTu nosaiy o IMYHOCTH Tpeba Ja Oyle AePUHHUCAH ca jaACHUM
[[UJ/bEM U CBPXOM.

[IpaBHM ocHOB 3a ynoTpeby bJI ¥ Apyrux caBpeMeHUX TeXHOJIOTHja paju obpaje
nojlaTaka o JIMYHOCTHU Tpeba ¢opMyarMcaTH caMo 3a HeolxojaHe Aorabaje/
cJly4ajeBe ¥ HOPMATHUBHO yCKJaAUTH ca oape6ama 33I1J1.18 Y cynpoTHOM,
dopMysMcame HejacHOT U HelpelU3HOT IPaBHOT 0CHOBA KOju 6u omMoryhuo
06pajy nojaTaka o JJMYHOCTH, Y BEJIMKOM Opojy cjydajeBa u3asuBaJo 6u
JuJjieMe U 0CTaBJ/baJIo pOoCcTOp 3a Moryhe 3y0ynoTpeoe.

[Topen ynotpebe BJI y ciyyajeBuMa kaza ce o6pabyjy noganu o JMYHOCTH,
BbHUX0Ba YyINOTpeba je 3HAYajHa U y CUTyalldjaMa y KojuMa ce He o6pabyjy
noJauu o IMYHOCTH, Kao LITO je NPUKYyIJbake NoJaTaka y CBpPXY clipeyaBakba,
OTKpHMBamwa M pacBeT/baBakba KPUBHYHHUX JeJla, Xalllewka y4YMHHUJALA
KPUBUYHUX JleJia, Tparama, CiacaBama U Mpykamba IOMONU y Tparamy 3a
HeCTaJIUM, CTpajiajiuM, U3ry6/beHrUM JIMIMMa U CIUYHO. -

[IpaBHU ocHOB 3a ynoTpeby bBJI Tpe6a fja npeAcTaB/ba je JUHCTBO OllepaTUBHUX
MmoryhHocTu BJI M HEONXOJHOCTU HWeHe NpHUMeHe y 06aB/bakby NOjeJHUX
MOJIMLMjCKUX [0CJ0Ba U3 Yera npousuasu yckaahenoct ca 33[1J1. Ha 6asu
OBOT KpUTEPHUjyMa MOKe ce NIPeAJIOKUTH celehu NpaBHU OCHOB:

Hoauyuja moxce ynompebumu bJI ca onpemoM 3a 8udeo akycmuyHa CHUMAarsa paou
NpuKyn/sara nodamaka o auyumd, dozahajuma, npocmopuma u o6jekmuma ako mo
Huje y Mo2yhHocmu da yyuHuU Ha Opy2u Ha4uH uau dpyaum cpedcmaumay cepxy/ca
Yus/beM cnpevasarbd, 0OMmKpusard, paceemsbasarsa U 0OKYMEeHmMo8ard KpUSU1HUX
desa u npekpuiaja; Xanwiera u3gpuuaaya Kpusu4Hux desaa; 6e36edHocHe 3auimume
odpebeHux AuuHOCMuU U o6jekama; o06e36ehera jasHuX CKynosa y cay4djesuma
kada nocmoju eeposamuoha yepoicasarsa y4ecHuka Hd jagHOM CKyny, mpazarea
U chacasarba HeCmMaJ/aux AuYyd U npyxcard nomohu y eaHpedHUM u Opy2um
dozabajuma.

oBor npaBa. OBo MpaBUJIO UCTAKHYTO je y cayuajy Taylor Saboriv the United Kingdom 13 2002.
roJilMHe KaJia ce Yy THJIAL, TOJHECKA XKaJIMO0 /1a MY je HaZi3UpaH Iejiiep, UaKo Y TO BpeMe
HUje 0CTOjao pesieBaHTaH NMPONUC KOjH je oMoryhaBao NpuUc/ayLIKMBake OBOT CPeCTBA
komyHukanuje (Cunbhenuh, 2012: 30).

18 Bupgetu ozxpenbe 4. 2, cT. 1, 4. 6, cT. 3, 4. 13, yi. 54, cT. 12 33I1JL.

143



3BOPHUK PAJIOBA [IPABHOI ®AKYJITETA Y Huly | Bpoj 98 | F'oguHA LXII | 2023

[Topes ucnymwerma NpaBHOr OCHOBA, 3a ynotpeby BJI Tpeba npensujetu
OorpaHHYeH€e3aCHOBAaHO Ha 0/J06perby Ha/lJIeXHOT pyKOBO/JMOLIa OpraHU3alMOHe
jeavHULE.

Y ynopeJHOM 3aKOHOZ,AaBCTBY 6uBLIMX penybsnka CPP] (CnoBeHuje, XpBaTcKe,
BocHe u XepneroBuHe, lipHe ['ope u MakezjoHUj€e) Yy HODPMaTUBHUM aKTUMaA Y
KojuMa Cy HOpMHMpaHa NoJIMLUjcKa oBJlallhewa HeMa noce6HOr oBJialhema 3a
ynoTpe6y BJI, a Takohe HeMa HU ocHOBa 3a ynoTpeby bJI Ko mpuMeHe Jpyrux
NOJIMIIMjCKUX oBJalhema.

Ynortpeb6a BJI Tpeba fa 6yJe 3acHOBaHa U Ha JleGUHHUCAHUM MPOLEeypama,
HpaBUJIMMa U yCJIOBUMaA O/] CTPaHe 0CII0CO6/beHUX MONUIUjCKUX CYKOEHU KA.
HopmaTuBHU OKBUp, AedUHNCAaHA TpaBUJIa U NPOLEAYpe yNoTpebe, Kao U
npoiiec o6yke — ceptuduKaliyje npeJcTaB/baju 6U YUHHUOIE 32 3AKOHUTY,
NpaBUJHY U 6e36eHY ynoTpeby BJI.

4. CpeacTBa 3a 3alITUTY O 6€CNIUJIOTHUX JIeTEJULA

Beha poctynHocTt BJI ycien maJjie 1ieHe KollTaka, MOryhHOCT Hanaja Ha
LUJbEBE [10 KOjUX je TEeLIKO NPUCTYNUTHU ca KONHA, U3Bohere Hana/Ja BeJIMKHUX
pa3Mepa ca BUCOKOM CTOIIOM CMPTHOCTH, Hala/, Ha MeTe U3a JIMHU]je oibpaHe,
NPUKPUBEHOCT NpUIlpeMe Hana/a, jolua epukacHocT nocrojehe BasayuiHe
o/i0paHe, BeJIMKa NPELM3HOCT, HOCTH3ahe CHaXKHOT MICUXOJIOWKOr edeKTa
cy Hekd o dpakTtopa koju uMHe BJI morofHUM cpeZCTBOM 3a M3BpLIEHE
TEPOPUCTUYKHX Hamaga (Miasnikov, 2005: 4).2

[losMuuje y cBeTy cy nocJjeAmUX rofiiHa y o6aB/bamby 1ocjaoBa 06e36ehema
jaBHUX CKyIIOBa IloveJie ja npey3uMajy Mepe 3aiitute of bJl pagu cipeyaBama
IBbUXOBOT yJlacka y TuheHu Ba3AyIIHU npocTop. [lo mojaBe cpejacTaBa 3a
3alITUTY o BJI BbUX0BO YHUIITaBawke 06aB/baHO je y Ba3AyXxy ynoTpeooM
BaTPEHOT OpyKja, IIpe cBera Myllaka M3 KOjuX Cy UcClla/bMBaHa 3pHa cauMe.
Yuumtena bJl naza Ha T/10, YMe MOKe J1a IPOY3POKYje HexKesbeHe MoCJIeJUlle.

19 Ca macoBHUjoM ynoTpe6om BJI moyesa je u lbbUXoBa 3/70ynoTpeba y KpUMUHAJIHE U
TepOpUCTHUUKe cBpXe. 310ynoTpeba BJI 3abesexeHa je TOKOM NpeAnU360pHOT CKyna y
centeMb6py 2013. roguHe y HeMaukoj Ha KOMe Cy NPUCYCTBOBaJId HeMayKa KeHIlesapKa
Anrena Mepkes u MuHUCTap of6paHe Tomac ne Me3ujep. Masia BJly Toky ckymna cieTeJaje
Ha HEKOJIMKO MeTapa of, AHreJie MepkeJ. JleTesuL0oM je yiipaB/bao 4jaH [lupaTcke naprtuje
KOjU je Ha OBaj HA4UMH eJieo Aa YKaxke Ha adepy HacTaly ycie[ Iporu3Bo/kbe BojHUX BJI.
Y okTo6py 2014. rofiuHe 3a BpeMe ogurpaBamwa gybascke yrakmule y beorpagy usmehy
Cp6uje u AnbaHuje Ha Gyn6aICKU CTaLUOH cieTeJa je BJI caanbaHckoM 3acTaBOM. Y jeZJHOM
U ApyroM cay4ajy BJI Morie cy ga 6yAy Haopy:kaHe eKCIIJIO3UBOM U OPY>KjeM 32 MaCOBHO
yHulTewe. OBM HHIUJEHTHU NoKa3asau cy cnocobHocT BJI Aa 3a06uby TpagunuoHasHe
Mepe 6e36eJHOCTH U yje[JHO HeCITIOCOGHOCT cHara 6e36eJHOCTH fia Ce CYIPOTCTaBe OBAKBOM
HauuHY yrpoxaBamwa 6e36eaHocTH ([lejanoBuh, Musenkosuh, 2017: 358).
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Caapyre cTpaHe, 3pHa cauMe ycJjie/ ajia Mory Takohe Hekora Jja IOBpe/ie Un
ycMpTe.

Pagu 3amtute o bJI, mosuiuje mupom cBeTa y onepaTUBHY YIIOTpeby yBoJe
,HECMPTOHOCHA" cpeJicTaBa 3a ClipeyaBatbe Aasberjeta bJl (nylky 3a omeTame
curHaJsia bJI, nymky 3a xBatawe bJI mpexxom u BJI koja xBaTta npyry bJI). ¥3
nomoh ny1ke 3a oMeTake curiaJa, bJl ce Moxke ay ToMaTCKU TPU3EMJ/bUTH UITH
BpPaTUTH Ha MECTO I0JIeTakba UM OCTATH Jja JIeb6Au ¥ Ba3AyXy Ha MeCTy Tje
je curHas oMeTeH. U3 nyke 3a xBaTtamwe BJI ucnaJspyje ce kancysia ca MpexoM
Koja ce y Ba3aiyxy oTBapa v o6aBuja bJl, onemoryhaBajyhu je y ja/beM jieTy U y3
noMmoh nago6paHa KOHTPOJIMCAHO ce puseMsbyje (Grzin, Mari¢, 2018: 158).

Y HajedukacHUja cpe/icTBA HOBUje reHepaliyje Koja oHeMoryhaBajy NpucTyn
BJI onpeheHoM Ba3zaymHOM NMpocTopy, oMoryhaBajy paHo oTkpuBamwe bJI,
Jonupame nuaora u bJl, omeTame mbeHOr paja, KOHTPOJIMCAHO U HEKOHTPO-
JcaHo obapamwe bJI cnajia cucteM 3a aeteknujy bJI. OBaj cucteM ce akTUBHMpa
y TPeHYTKY Ka/Ja Aa/bUHCKU yIIpaBJbad nowaJsse curuas bJl 3a nosnerame. Ha
0Baj HAYMH CHUTHaJ o0 paay bJl 6yJie perucTpoBaH IMpe HEro UITo oHa OyJe y
Ba3ayxy. CucTeM ce MOKe NpUJIAroJUTH KapaKTepucTUKaMa oAroapajyher
TepeHa, 0IHOCHO NoAPYyYja Koje Tpeba 3aTUTUTH. CUCTEM 3a JIeTEKIU]y MOXKe
OGUTH CTAllMOHUPAH U IPEHOCHB.

[Nonunuja Peny6auke Cpbuje He pacnosia)ke HeKMMa 0/] HaBeJeHUX TEXHUUKUX
cpeacTana 3a 3awtuty of bJI. MoryhuocTt ynotpe6e BJI y Tepopuctuuke
Y Apyre CBpXe yKa3yje HaM Ha oTpeby HabaBke oapeheHUx cpeacTaBa 3a
3amtuty o bJL. [IpBu Kopak Ha 0BOM Ny Ty Tpeba fa 6yJe npeBuhame NpaBHUX
ocHoBa y 30Il-y 3a ynoTpeby cpeacTaBa 3a 3amiTuTy oJ bJI. [[paBu ocHOB 3a
ynoTpeby OBUX CpeJACTaBa MOXe Ja NIPOU3NJIa31 U3 BbUXOBE HAMeHe U OH
Moxe Ja riacu: [loauyuja modxce padu obezbehersa odpeheHux jagHux cKynoaa,
JIUYHOCMU, 06jekama u npocmopa ynompebumu cpedcmsa 3a 3awmumy 00 bJ1 y
Yusmy cnpeyasarba KpusuvHUX dead U npekpulaja.

Y koMnapaTHBHOM mnpaBy 6UBIIKX peny6auka COPJ camo y nosuiujckoMm
3aKkoHOaBCcTBY Peny6unke CioBeHHje U XpBaTcKe NOCTOje npeaBubeHU
IpaBHU OCHOBH 3a NPUMEHY oJipeheHUX Mepa U cpeJicTaBa pajiu 3aLITUTE OJ
6ecnuJIOTHUX JeTeuLa. Y 3akoHo4aBCTBY Peny6./mke Cii0BeHUje, y ogpe6aMa
oBJalthema 0 MpUBPEMEHOM OTpaHUYEy KpeTawa, NoCToju MoryhHocT
3abpaHe npuctyna ofpebenom npoctopy BJI y TakcaTHUBHO HaBeAeHUM
ciay4dajeBuMa.?’ Y moJIMIMjCKOM 3aKOHOJaBCTBY XpBaTcKe npeaBubheHo je
noce6Ho oBJsalheme Koje ce 0OAHOCHU Ha ynoTpeby cpejcTaBa NPUHYAE U

20 Bugetu usnaH 56 Zakona o nalogah in pooblastilih policije, http://www.pisrs.si/Pis.
web/pregledPredpisa?id=ZAK06314. [IpeyseTo 25.12. 2022. roguHe.
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JPYTHUX CpeJCTaBa 3a OMeTake peMa NOKpeTHUM ypehajuMa Ha AaJbUHCKO
ynpaBJ/bambe.?!

[Mopen neduHucawa npaBHor ocHoBa y 30I1-y 3a ynoTpeby cpejacTaBa 3a
3amtuTy o bJl Tpe6asio 61 npeiy3eTH opraHU3alioHe, TEXHUYKE, KaZ[POBCKe
U Ipyre Mepe pajiv ipruMeHe OBUX CPE/ICTABA y MPAKCH.

5. [Ipeno3HaBame 0c06a HA OCHOBY
GUOMETPHUjCKUX KapaKTepPUCTHUKaA IPTa JIUIa

[lomuuja pasu npoHaJsiacka ofpeheHux ocoba, yuecHukay gorabajy npesysuma
O6pojHe U pa3HOBPCHE ONepaTHUBHO-TAKTHUYKe U TEXHUYKe Mepe U pajiibe. CBe
OlepaTUBHO-TAKTUYKe U TEXHUYKE MEPE U paJiibe 3aXTeBAjy yTPOLIaK BpeMeHa,
CpeJcTaBa, pecypca U aHraxkoBamwe Beher 6poja MoJUIUjCKUX CyKOEeHUKa, a
HeKa/ia je/iHe UJIM BULIe OpTaHU3allMOHUX jeAMHU LA noauLuje. UHpopMaTHiKa
peBoJiyiiMja oMoryhuJia je pa3Boj U IpUMeHYy 6UOMeTpHje, BUOMETPUjCKUX
cUcTeMa paJy npeno3HaBawa U uaeHtTudukanuje ocoba. [losnnnuja moxe
Jla, TPUMEHOM GHOMEeTPHjCKUX CUCTEMA 3a Npeno3HaBame 0cob6a Ha OCHOBY
KapaKTepUCTHKa [jpTa ML, y HEKUM CJ1y4ajeBMMa 0JMax, HEIOCPeJHO HAaKOH
M3BpILEHOI KPUBUYHOT Jies1a, 6e3 BeJIUKOr yTPOIllIKa BpeMeHa, JbYACKUX U
MaTepHUjaJHUX pecypca npoHahe U yxancu ocobe Koje noTpaxyje.

BruomeTpuja kopucTehu caBpeMeHe HHGOPMaIOHE TEXHOJIOTHje MepH HEIpo-
MeHBe GUOJIONIKe OJHOCHO GU3UYKe WU GUXEBUOPUCTUYKe (TTOHAIIAjHE)
KapaKTepUCTHUKE JbYJICKOT TeJsla paju Npeno3HaBamwa ofpehene ocobe (Ma-
jekodunmi, T., Idachaba, F., 2011: 1; Bhatia, 2013: 94). Mepete GHOJTOIIKUX
KapaKTepHUCTHKA JbY/ICKOT TeJla M ay TOMATCKO IPero3HaBamke 0co6a Ha OCHOBY
THUX KapaKTepUCTHUKa 06aBJ/ba Ce MYTEM ayTOMATH30BAHUX PAuyHAPCKUX
cucTeMa T3B. 6uoMeTpujckux cucteMa ( Bhatia, 2013: 96).

Y ynoTpebu nocToju BUllle BpCcTa 6UOMETPHUjCKUX CUCTEMA KOjU CJayXKe 3a
nperno3HaBamwe U HAeHTUPHKAIMjy ocoba. HajsHavyajHUjU Cy ayTOMATCKH
6MOMEeTPHjCKH CUCTEMU KOjU 06aB/bajy Npeno3HaBabe U UAeHTUPUKaALUjy
0co6a Ha 0CHOBY pU3UOJIOLIKUX UJIM KapaKTepUCTHUKA OHAlllakba YoBeKa (HIp.
OTHCaK IIPCTa, AyKULe OKa, I1La, r1aca, /IHK, reomeTpuje make, TepMmorpama
nojeIMHUX JesioBa Jbyackor Tesa (Komarinski, 2005: 23).

Y nomahoj 1 UHOCTpPAHO] CTPYYHOj U HAYUHO] TUTEPATypPU HABOJU Ce Jia Ce
6UOMETPUjCKHU CUCTEMH KOjU Mepe KapaKTepUCTHUKe JINLA YIOTpebsbaBajy UIn
3a uaeHTUUKAIHUjy ocoba UM 3a Mpeno3HaBakbe ocob6a (CumoHoBuh, 2012:

21 Bupgetu usiaH 97aZakona o policijskim poslovimai ovlastima, https://www.zakon.
hr/z/173/Zakon-o-policijskim-poslovima-i-ovlastima. [Ipey3eTo 25. 12. 2022. roguHe.
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467; llaynosuh, 2013: 91-93; Cy6oTuh, 2007: 29-59; Wayman, Jain, Maltoni, &
Maio, 2005: 2-17; Levashov, 2013: 167-175).

WpenTudukanmja u npenos3HaBamwe Cy iBa pa3M4yuTa IIojMa U JiBe pa3JInunuTe
paime y KpMMHUHAJUCTUYKOM cMucay. [Ipema [IpaBUTHUKY O MOJIMLUjCKUM
opsamhemnMa®? yTBpAUTH UAEHTUTET HEKOT JIMILA 3HAYH YTBPAUTH Herona
IpaBHa, CTBapHa U $U3MYKa CBOjCTBA IO KOjUMa Ce TO JIMIle pasjuKyje oj
Apyrux (4naH 12, ct. 1 [lpaBunnuka). MehyTuM, y HaBeJeHOM IPaBUJIHUKY HUje
HaBeJleHo LITa Cy CTBapHa, IpaBHa M $U3MUUKa o6esiexja Hekor nna. OArosop
0 3Havery OBHX II0jMOBA IIPOHAJIA3H Ce y CTPY4YHO] JUTepaTypH.?* He Moxe
ce cMaTpaTH /ia je UIeHTUTeT HeKe 0cobe yTBpheH npeno3HaBaweM y3 momoh
6MOMeTPHjCKOT CUCTEeMa 3aCHOBAHOT Ha Mepely KapaKTepuCTHKa LpTa JHLa
CBe JIOK ce He YTBp/ie IpaBHa, CTBapHa U pU3NUKa obesexja.

BroMeTpujcky cucTeM 3a npeno3HaBamwe LpTa JuLa KOpUcTU poTorpadcky
KaMepy y KOMOWHaNHUju ca copTBepoM 3a npeno3HaBame Jyuna. Copteep 3a
Ipeno3HaBamwe LpTaJnuliay MOryhHOCTH je jla OTKpHje U U3/1BOjU JbyACKa IULA
CHUMJbEHa KaMepoM, 3aTHUM UX aHAJU3Upa U noMohy ajsropurama u3szaBaja
IbUXOBE K/byUHe KapaKTepUCTHUKe Ha JIMLY. AITOPUTMU UJeHTUDUKY]Y U
Mepe ,KJ/bydHe TayKe" Ha JIMIY, KOje YNHe KapaKTEepPUCTUYHE [[PTe JIUIA 3a
cBaKy ocoby. Koprctehu oBa Mepemwa aJropuT™Mu opehyjy naeHTudukanuoHe
KapaKTepUCTHUKe T0jeIMHIIA Kao LITO Cy pacTojalkbe u3Mehy ouujy, mupuHa
HOCa, 00JIMK jarOAMYHUX KOCTUjy U AYKUHY JHHUje BUanLe. KoMmbuHanyja
YOBEKOBUX K/bYYHHUX TayaKa IOCTaje ,0TUCAK JIUIA“ Te 0cobe, KOjU je UCTO
TOJIMKO jeIUHCTBEH U ciequpryaH 3a CBaKy 000y Kao mweHo aule. OTHcak
JIvIa ce Tajia ynopebhyje ca oTucruma uia caip>kaHuM y 6a3u noJaTaka pajgu
npeno3HaBama ocobe. /laHac OCHOBHU aJrOPUTMHU MOT'y 1a IPUKYIle OTHUCKe
JIM1a ca 6uJio Koje dpoTorpaduje y Kojoj cy reoMmeTpHje JIUIa HEKe 0cobe jacHO
youJsbuBe, nonyT ¢poTorpaduja UJu HeMOKPeTHUX KaZpoBa U3 BU/AEO 3anuca
kamepe (Bonsor, Johnson, 2001: 32).

YKoJIMKO cUCcTeM peno3Ha 0coby YMju Cy NapaMeTPU YIIMCAHU Y KOMITjy TepPCKOj
6a31 cJ1MKa, 3ByYHUM CUTHAJIOM aJlapMUpa HaJ30pHHU LleHTap npuKa3yjyhu Ha
MOHHUTODY CJUKY U I0JATKe Tpa)KeHe 0cobe U3 6ase ca CJAMKOM KOMIIapUPAHOT
Y UJeHTHUPUKOBAHOT, yKa3yjyhu NpUTOM Ha JIOKAIUjy HA KOjOj je CHUMJbEHO.
Tako ce TpakeHa oco6a Moxe 6e3 CBOT 3Hama U ydyenrha npeno3HaTtu Mehy
MUJIMOH ApYyTux sukoBa (CumoHoBuh, 2012: 545, 546).

Ca MacoBHHjOM yIoTpeO6OM 6HOMETPHjCKUX CUCTEMA 3a IIPEN03HaBake 0co6a
M0YeJIM Cy U 3aXTEeBU 6POjHUX YIPY Kerha LIUPOM CBETA 32 3AIUTUTY IPUBATHOCTHU
o/l ynorpe6e OBUX CUCTEMA. YPYyKekha IMPOM CBETA CMATPajy /a Ce jaBHUM

22 ,Cnyx6enu rmacHuk PC 6p. 41/19 u 93/2022.

23 O 3Hauewy oBUX NojMoBa BueTu: (CumoHoBuh, 2012: 465).
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WHCTUTYLHMjaMa (osMLuja u cayxbe 6e36eJHOCTH) He Tpeba yCKpaTUTHU
MOryhHOCT HapyllaBakkba NPUBATHOCTH U JIPYTUX JbYACKUX [IpaBa yIoTpeOooM
TeXHO0JIOTHja 3a IIpero3HaBamwe 0coba paau 3alITUTe 6e36eJHOCTU rpabaHa.
YrnoTpeba caBpeMeHHX TEXHOJIOTHja Mopa Jia Oy/ie pelM3Ho OrpaHuyeHa Ha
ozpebene forabhaje y3 nomroBamwe eTUUKUX CTAaHAAP/A U TOJJI0XKHA CY/ICKO]
koHTpoJsu (Hiranandani, 2011: 1098).

[TocemUX HEKOJIMKO FOJMHA U KOJI HAC Ce BOJAU pacnpaBa 0 ONpaBAaHOCTH
yBoDhema cucTeMa 3a nperno3HaBamwe 0c06a Ha 0CHOBY KapaKTepHUCTHKA [[pTa
JIMIIA T3B. ,lTaMeTHUX KaMepa“. tbuxoBoM ynoTpe6oM noJiviyja 64 MoOria
Jla 6p>ke u edpukacHuje 6e3 Beher yTpollika BpeMeHa U cpejcTaBa npoHahe
JIUIA - YYeCHUKe Yy forabajy, HapouuTo nocJie U3Bpllekha TeUKUX KPUBUUHUX
JleJla Koja u3a3uBajy y3HeEMUpewe rpahaHa U jaBHocTU. Ca aclieKTa 3alliTUTe
NpUBATHOCTH rpahaHa ynotrpeba oBux ypehaja Tpeba na 6yse 3acHOBaHa Ha
IpaBy, 0ZJHOCHO TOCTOjamby Npenu3Ho JedrUHUCAaHOT MPAaBHOT OCHOBA.

[Ipeno3HaBamwe ocoba y3 momoh 6HOMETpPHjCKOT cUCTeMa Tpeba pa3IMKOBATH
oz noctojeher oBiamhemwa nmosvnyje — CHUMame Ha jaBHUM MecTUMa (4J1aH
52 30II-a). [lonunuja npuMeHoM oBOT oBJlalthewa 06aB/ba caMO HAJ30p U
CHUMakbe jaBHOT MecTa KopulnheweM onpeMe 3a BU/IE0 aKYCTHYKA CHUMakba
U poTororpaducame. [[ppuMeHOM GHOMETPUjCKOT CUCTEMA, IOPe], CHUMaka
006aBJba ce U GUOMETPHjCKO IMPerno3HaBabe 0C06a HA OCHOBY KapaKTepUCTHKA
npTaJnua. [[paBHUM 0CHOBOM 3a MPUMEHY MOJTHUIHjCKOT OBJallhemha CHUMAabe
Ha jaBHUM MeCTHMa He MOXe Jia 6yse o6yxBaheHo ¥ npeno3HaBame 0coba Ha
OCHOBY 6HOMETPHjCKUX KapaKTEPUCTHKA LPTa JHUIA.

Y koMnapaTHBHUM 3aKOHO/[aBCTBUMA OUBIIKNX penyo6suka COPJ] y kojuma
Cy HOpMHMpaHa oBJiauihema MOJULMje HeMa MOJUIUjCKOT oBJalihema YujoM
NpHYMeHOM O6U MOJIUIHMja MOTJIa /ja Ha OCHOBY 6MOMETPHjCKUX KapaKTepUCTHKaA
[pTa Jua o6aB/ba Npeno3HaBamwe 0coba. [IpBu Kopak Ha mJaHy yBohemwa U
NpuMeHe BUOMETPHUjCKUX CUCTeMa 3a [Iperno3HaBakbe 0coba Tpeba Jia ce 0JHOCU
Ha BUXOBO HOpMUpake ¥ 3011-y y3 yBaxkaBake CBUX ofpeou 33I1/1%,

[lpasHu ocHO8 3a npumeHy cucmema 3a Aymomamcko npeno3Hasare 0coba Ha
O0CHOBY bUOMeMpUjCKUX Kapakmepucmuka ypma Auya mpeba o2paHu4umu Ha
c/yuajese npenosHasarea U3BpWUAAYA MEWKUX KpUBUYHUX dead 3a KojuMma ce
mpaea. Y o0peheHuM cayqajesuma u 3a npeno3Hasarse 0coda 3d Koje ce 0CHOBAHO
cyMmiba da he uzspwumu mewko Kpugu4Ho de/10 Ha nodpyyjy Penybauke Cp6uje y
C8PXY He20802 Cnpeuasara®®, kao u padu NPoHA/IACKa AUYaA 3a YUju je HeCMaHaKk
npujas/oeH.

24 Bupetu caeznehe oapenbe: uit. 2, cT. 1, 41. 6, cT. 3, 4. 13 u ui. 54, ct. 12 33I1J1.

25 Kako 6u ce u3berJie eBeHTyaJIHe 3/10yI0Tpe6e y 3aKOHY ce MOTY TAKCaTHBHO HabpojaTu
TelllKka KpUBHUYHA JeJia.
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Y nuJby cipeyaBarba eBEHTYAJHUX 3/10ynoTpe6a Tpebasio 61 NpeJBUAETHU a
ce yHoc poTorpaduja yurnHUIala KPUBUYHHUX JieJa y Toce6HY KOMIjyTePCKY
6a3y 06aB/ba Ha OCHOBY CarJlaCHOCTH JiBe CTpaHe, oBJialtheHor pykoBoauoua/
JIUIA Yy NOJIMIMjU U oBJaltheHor pyKoBouoLa/ auua y cayx6u [loBepeHrnka
3a uHdopMalyje o/l jaBHOT 3Ha4yaja ¥ 3alITUTY oZaTaKa O IMYHOCTH.

6. 3ak/pyyak

Yciep pa3Boja HayKe U TeXHUKe HacTaJa Cy ¥ Ha TPKULITY AOCTYIIHA Pa3Ho-
BPCHa CaBpeMeHa Cpe/iCTBA U TEXHOJIOTHje YUjOM IPUMEHOM Ce OJIaKIIaBajy
Y yrHe epuKkacHUjuUM oipeheHe ycayre u npouecu. 360r cBojux nepopMaHcu
¥ MoryhHOCTH caBpeMeHa cpe/iCTBa U TEXHOJIOTHje TOCTajy TpeJiMeT UHTepe-
COBama NOJIMIIAJCKUX OpraHU3anuja.

Y cBpxy yHanpebemwa paja noaunuje Cpbuje y pafy cy npeJicTaB/beHe onepa-
THBHe MOTYhHOCTHU U JePUHUCAHU KOHKPETHU MPABHU OCHOBU 3a MPUMEHY
CaBpeMeHHUX CpeJiCTaBa U TEXHOJIOTHja Kao HOBUX MOJIMIIMjCKUX OBJalIhema.
HbuxoBoM npumMeHoMm noJsivnuja Cpbuje Moxke mnoBehaTH onepaTUBHOCT U
CMambUTH aHra)KoBawe U yTPOLIaK MaTepHjaJHUX U JbYJCKUX pecypca y3
orpaHHYaBakbe UK HapyllaBame paBa rpahaHa caMo y 3aKOHY NPONUCAHUM
cJy4dajeBUMa.

OrpaHuYaBamwe WJIM HapyllaBamwe MpaBa rpahaHa NpUMeHOM caBpeMeHUX
Cpe/icTaBa U TEXHOJIOTHja y CBAKOM JIeMOKPATCKOM JIpyUITBY Tpeba aa Gye
3aCHOBAHO Ha NPaBy O/IHOCHO MOCTOjalby KOHKPETHUX OCHOBA JlePUHUCAHUX Y
3akoHy. [[paBHO HOpMHUpake CaBpeMEHUX CPeJICTaBa U TEXHOJIOTHja, TOCEOHO
OMOMeTPUjCKUX, HUje JIAK 3a/]aTaK U IPe/CTaB/ba IPOHAJIaXKehe PABHOTEXeE
n3Mebhy norpebe 3a 6e36eAHUM JPyLITBOM U 3aLUTUTE NOJAaTaKa O IMYHOCTHU
Y NpaBa Ha NMpPUBATHOCT. [Ipe/icTaB/beHa HOPMATHBHA PelIeHa Y pajy jecy
yIpaBo MPoM3BO/] OBe paBHOTeXe. HopMupame HOBe Mpakce NMoJIMIUje He Tpeba
Jla 6yzie caMo y CJy»6U ocTBapHBakba epUKACHUjer pajia Mmojauiuje u 6osbe
6e36esHOCTH rpahaHa Beh u y c/1y»K6U 3alITUTe €J1060/a U IpaBa rpahaHa.
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THE REGULATION OF NEW POLICE AUTHORITIES IN THE POLICE ACT

Summary

The advent of modern technologies and their implementation into various spheres of
human activities, including security, facilitated a faster development of the society,
while increasing the risk of human rights violations. In that context, an emerging
challenge is how to maximize the use of new technological features while still pre-
serving citizens’ rights and freedoms. The application of all measures, actions and
tools in police work must be based on the adequate legal framework which clearly
regulates the police authorities. Standardizing new police authorities is not an easy
task; it requires coordination and finding the right balance between security, law
and human rights. This paper addresses the regulation of police authorities in the
Police Act of the Republic of Serbia. The authors analyze the operational capabilities
of modern technologies and other instruments that may be used in police operations
and propose specific normative grounds for their application by defining four new
police authorities. The authors point out to the role, significance and use of the
proposed new police authorities in future police work, urging that they should be
introduced as new legal rules in subsequent amendemnts of the Police Act.
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1.YBog

CBe 10 Kpaja me3zgeceTux roguHa XX BeKa, HacKJbe y IOPOIMITH je CMaTpaHO 3a
IPUBATHY CTBap 4JIaHOBA NOPO/IUIIE, IITO je oHeMoryhaBaJio peaKLHjy ApKaBe.
Wnak, 60p60M HeBJIaAMHUX OpTaHK3allMja Koje ce 6aBe 3alITUTOM ITpaBa XKeHa,
JIOILLJIO je /10 MOCTelleHe MHKPUMHUHAIUje HacuJ/ba Y MIOPOJUIIH Y ApKaBaMa
mupoM cBeTa. Hacusbe y mopojuiiyu npeicraBsba jeJHO 0/ HAjOCET/bUBUjUX
NUTakhay CaBpEMEHOM JIPYIITBY KOje je ¥ IOC/IeilbUM FOAMHAMA Y BEJINKOj MepU
HaNyCTHJIO CAMO OPOJUYHE OKBUPE U MOCTAJIO JPYUITBEHU NPOo6JIeM y yuje
peliaBame Cy ce YK/by4uJie 6pojHe UHCTUTYLHje. U mopes; KpUBUYHOIIpaBHE
penpecuje Ap>kaBe MpeMa U3BPIIMOIIMMA OBOT KPUBUYHOT JleJia, V CBETY Ce
OeJiexKy CTaJIHU IOpacT 06MMa OBOT KPUBUYHOT JieJia.

Pe3ysiTaTy KpUMHUHOJIOWIKUX UCTPAXKKUBaka YKa3yjy Aa je HAaCUuJ/be Y HOPOAUL U
BeoMa pacnpocTtpamweHo. HanMme, npeMa usBewtajy Arennuje YjeIumbeHUX
Hall¥ja 3a poJHY paBHOINPABHOCT U OCHa)kuBame KeHa (United Nations Entity
for Gender Equality and the Empoverment of Women), 35% keHa mupom cBeTa
Cy )KPTBe HacuJ/ba y nopoaunu. Hacusbe Hafi )xeHaMa y NOPOSUYHUM OJJHOCMMa
“Ma Hajsehu 06uM y Abpuny, UcTtouHoM MeuTepaHy U JyroucTouHoj A3uju,
y KojuMa ce 37% >xeHa cyodaBa C HaCHUJbEM, [IOK je HajMake 3aCTyIJbEHO Y
Jip>kaBaMa BUCOKOI' eKOHOMCKOT 6J1arocTama, Kao UITo cy ApkaBe EBpone u
3anagHor [lanuduka, rae je 25% >xeHa Koje Cy y HEKOM TPEHYTKY CBOT >KMBOTa
6uJie )KPTBe Hacu/ba y nopoauLU. UcTpakuBamwa y nojeJMUHa4HUM JipKaBaMa
MoKa3yjy pa3nduTe pedyatarTe. Tako, Ha npuMep, y CjeiutbeHUM AMepUUYKHUM
Jp>xaBama, npeMa nojganrMMma MuHucTapcTBa npaje U3 2013. roagune, 25%
»KeHa Cy 6HJie )KPTBe MOPOIUYHOT HAaCUJba, IOK Ce ToAUIlbe Ziecu 0ko 960.000
cJly4ajeBa Hacusba y nopoguuu. KeHe cy »XpTBe Hacu/ba y NOPOJULHU Y OKO
85% cayJajeBa, JOK Cy MyLIKapld BUKTUMU3UPaHU y 15% caydajeBa (Do-
mestic Violence/Abuse Statistics).! Ykosinko 6ucMo noryielajid CTPYKTY Py
M3BpLIMJIALIA U )KPTaBa, MOTVIM GUCMO /1a 3aK/byYMMO J1a ce Y HajBeheM pOLeHTy
Kao M3BPLIMOLM OBOT KPUBUYHOT JleJia jaBJ/bajy MyLIKapLy, a [jd Cy Kao XXpTBe
Haj3acTyIJbeHHje ocobe KeHCKOT moJia. Ha ocHOBY Tora moryhe je Hacusbe y
NOpPOJMLM Ha3UBAaTHU HACU/beM HaJ, )KeHaMa.

[Topen Beh ycTa/beHUX U MPUCYTHUX 06JIMKA HAacuJ/ba HaJ XKeHaMa, Tpeba
vctahu J1a je ynoTpeba caBpeMeHUX TeXHOJIOTHUja U3HeJpuJia HoBe dpopme
HacuJ/ba HaJ KeHaMma — revenge porn u deepfake. ¥ oBom pagy aytop he ce
dokycupaTu Ha revenge porn Tako mTO he moce6HY Ma)Xiby MOCBETUTH
HeroBoM oJipehemwy, NojaBHUM 06JIMIMMa, PACIPOCTPakbEHOCTHU U HOPMATHUBHO]
AKTUBHOCTH I0jeJUHUX [ip>KaBa Koje Cy y ’eroBoj MHKPMMUWHALMjU HajBUILIE

1 TIlpema: http://www.statisticbrain.com/domestic-violence-abuse-stats/, npeyseTo 7.
11.2021.
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ozxMakJe. YjenHo, ayTop he gaTu nperJie/ cTama y nMorJie/[y 3aKOHCKE 3alITUTe
y Peny6sunu Cp6uju y oJHOCY Ha 0Baj GeHOMEH.

2. Ilojam ocBeTHHMYKe MOpHOTrpaduje

OcBeTHHYKa NopHOrpaduja je GeHOMeEH KOjH je U3pacTao U3 MpaKce CEKCTUHTA.
CaBpeMeHe TexHOJIOTHje Ccy oMoryhuJie Kpeupamwe, cjlame U CTBapame
CeKCyaJIHO eKCIJIMIUTHUX TeKCTOBA, CJIMKa UJIM BU/e0-3aM1ca, KOjU ce 06UYHO
JleliaBajy usmebhy ABoje byau y Be3u. OBaj peHOMEH MOXKe I0BECTHU /0 HU3a
mTeTHUX nocaenuna. Haume, ceaha unu packup usmeby nBoje byau Moxe
pe3yJTUpaTHU TUMe /ia jeflaH 0/ ’bUX 06jaBU eKCIJIMLUTHE TEKCTOBE, CJAUKE
WJIM BU/Jle0-3alrce 6e3 NpUCTaHKa Apyre ocobe. TuMe Jos1a3u [0 U3BpIlIEHa
ocBeTHUYKe nopHorpaduje. Kpumunososu Bokep (Walker) u Caut (Sleath)
JedHUHUIY OCBEeTHUUYKY TOpHOrpadUjy Kao fesbere CeKCyalHO eKCIJIMUTHUX
cauka (ykspydyjyhu ¢dotorpaduje) u/uam Bujieo-cHuMaka 6e3 NpucTaHKa,
Ca OCHOBHOM MOTHBaIlMjoM MToBe3aHOM ca ocBeToM (Davidson, u gpyru, 2019,
cTp. 45).

HakoH oapehuBama nojMa ocBeTHUYKe mopHorpaduje, nozabasuhemo ce
aHaJIM30M YIOTpPeO/beHOT TepMUHA 3a O3HAayaBame OBe MojaBe. Haume, y
Hay4yHUM KpyTroBUMa Ce CMaTpa /ia je KOBaHU1a HealeKBaTHa, jep y ojeJUHUM
cJy4ajeBUMa He MOCTOju MOTHUB ocBeTe. DoTorpaduje v BUAEO-CHUMIIH Ce
MOTY JleJIUTH paJiyi U3HY/le, KOHTPOJIe UM 06UYHe 3JI0HaMepHOCTHU. MehyTum,
kako npuMehyjy kpumuHosio3u MekrsinH (McGlinn) u Paksej (Racklei), repmun
OCBETHHYKa NopHorpaduja, vako ppasa ynotrpebsbeHa 0/f CTpaHe Mac-Me/iuja, je
npo6JieMaTH4aH, jep ce 0[HOCH Ha MaJiu 6pOj IPUBATHUX CEKCYATHUX CJIMKA UJIU
BU/le0-3al1Ca KO/ KOjUX Ce CYLITHHA OrJieJila y MOTUBY IOYHMHHUOLA, a HE )KPTBU
je/THOT TaKBOT MoHamamwa. CTora, bUX JIBOjUIIA TPEAJIAXKy YIOTPeby APYyTrux
TepMHHA, NONYyT nopHorpaduja 6e3 npuctaHka (nonconsensual pornography),
Heso6poBoJ/bHA MOopHOrpaduja (involuntary pornography) u cajéep cunoBame
(cyber rape). C TUM y Be3U, HEONIXO/IHO je UcTahu joll jeAHY pa3JUKy u3Mehy
OCBeTHUYKe MOopHOorpaduje U 3JI0CTaB/bakhba 3aCHOBAHOT HA CJMKaMa UJH
CEKCYaJIHOT 3/10CTaB/bakba 3aCHOBAHOT Ha c/1MKaMa. Beh cnoMuwaHu MeKIinH
u Paksej onpebyjy 3/10cTaB/bathbe 3aCHOBAHO Ha CJAUIM KAao CTBapambe U/UJIu
JUCTPUOYLIUjy IPUBATHUX CEKCYaJHUX CJIMKa 6e3 npucTaHka. Ca jpyre cTpaHe,
Bokep u CiuT feduHUIIY 3/I0CTaB/bakbe 3ACHOBAHO HAa CJIMKaMa Kao JleJberbe
CEeKCyaJIHO eKCIJIMLMTHUX cJuKa (Ykbyuyjyhu ¢oTorpaduje) u/vuau Buzeo-
CHMMAaKa, 6e3 carylacCHOCTH OHUX KOjU Cy IPpUKa3aHU, T/le je MOTHUBAIUja HejacHa
WJIM HUYje IT0OBe3aHa ca 0CBeTOM. 3a PasJ/IMKy 0Ji OCBeTHUYKe MopHorpaduje
r/ie je MOTUB BUIIlEe HErO jacaH — OCBEeTa, MOTHUBH 3a JIUCTPUOYIUjy CIUKaA
6e3 carJJaCHOCTHU MOT'y YK/bYUYMBAaTH HU3 pa3HUX MOTHBA Kao IITO Cy 3abaBa,
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MaTepHjaTHa KOPHUCT, 03JIOTJIALIEHOCT, XBaIMCakbe, CEKCYaJTHO 3a/10BOJbCTBO,
KOHTpOJIa, y3HEMUpaBamwe, yleHa/U3HyjAa U APYyro. YKOJHUKO MNOCTOjU
JIpyrayuju MOTUB, TO He 3HA4YU /ia He IIOCTOjU 0BO KPUBUYHO JieJio, Beh ja je
caMo TepMHUHOJIOTHja HeoroBapajyha (Davidson, u apyru, 2019, ctp. 46-47).

[loce6Ha ApyLITBEHA OMACHOCT ycae[ Ae/bea poTorpaduja u Bueo-3amnuca
jecTe KaJia ce y3 BbUX JieJIe U JIMYHU N0JJallu 0 XKPTBH, YUMe Ce U3BpIlaBa T3B.
nokuHr (doxing). Haume, ko IOKKMHTA 10J1a3H1 [0 [le/beba IPUBATHUX NI0JaTaKa
Ha MHTepHeTYy 6e3 IpeTX0/|He 03B0JIe ca HAMePOM Jia ce HayAu. To je HaMepaH
Ha4MH /la ce HeKO MOHU3HU UJIM Y3HEMHUpaBa 06jaB/bBakbeM HHPOPMaLMja 3a
KOje KeJIM Jja OCTaHy npuBaTHe. Ha Taj Ha4MH 0J1a31 [0 06jaB/bUBaba NojaTaKa
Kao IITOo cy KyhHa aZijpeca, KOHTAaKT HHbOpMaLuje Uau 6aHKOBHU pauyHHU. CaM
TEepPMHH je HacTao Kao ckpaheHuna o ,0/6anuBame fokyMeHaTa" (dropping
documents), fokc (docs) uau gok (doc) (Mak, What Is Doxing? Is It Legal and How
Do You Prevent It?). /IokMHT y3 U3BpIleHe 0CBETHUYKE MOPHOTrpaduje 3HaTHO
noBehaBa pyIITBEHY OIACHOCT, jep *KPTBE OCBeTHHUUYKe NopHorpaduje 6uBajy
BUIIle BAKTHUMHU3UPaHe THME Jla CBaKO UMa MOTYNHOCT Jla UX KOHTAaKTHpa U
JI0ZIaTHO y3HEMUPaBa.

3. KapakTepucTuKe 0OCBeTHUYKE NOpHOTrpaduje

OcBeTHHYKa nopHorpaduja HUje joll yBeK J0BOJ/bHO HCTpakeHa. MehyTum,
npema JOCTYIHUM IojAalnuMa Mory ce u3Byhu oapehenu 3akbyunu. Haume,
UCTpaXKMBakbe CIIpoBeieHo Ha HUBOY CjeumbeHnX AMepUUYKHUX Jlp>KaBa o CTpaHe
CTpyuHaKa U3 HeBJIaJiIMHe opraHusanuje UHMLMjaTHBa 3a caj6ep rpabaHcka
npaBa (Cyber Civil Rights Initiative) Moke MoC/y>KMTH Kao OCHOB 33 pa3yMeBate
oBoT peHoMeHa. Kao npeiBoHUIY CTY/Hje jaBuJu cy ce A3uja UToH (Asia Eaton),
Xosu Jako6c (Holly Jacobs), /luone Ctedenc (Dionne Stephens), AMu BoHomu
(Amy Bonomi), Tameka I'msiym (Tameka Gillum) v Janet PyBysnka6a (Yanet Ruval-
caba), y3 nogpuiky Hatasuje Be6 (Natalie Webb), nupekTopke lleHTpa 3a Bulie
obpasoBamwe - KomyHukanuje u aurutaanu meauju (CCRI’'s Communications
and Digital Media). AHKeTe noMohy KOjuX je UCTpa>KMBakbe BPLIEHO [IPaBJ/bembe
Cy y3 capa/iiby CTPyUtbaka 3a HacUJ/be y MOPOJUILY, CEKCYaJIHY e TMHKBEHIIUjY
Y yCJyTe MoApliKe )KpTBaMa. [IuTama U3 aHKeTe Cy ce 0/JHOCHJIa HA UCKYCTBO Y
Be3U OCBETHHUYKe NopHOrpaduje U3 Npru3Me U3BPILIHUOLA U XKPTBE, Y3 HaBoheme
OpojHUX AeMorpadpCKUX NoAaTaka. AHKeTUPAHU CYy KOPUCHUIU APYIITBEHE
Mpexe Facebook oy HoBeM6pa 2016. g0 mapTa 2017. roaune. [lyTem nsiaheHor
orjlaca y KojeM cy nyHoJsieTHU rpabaHu CjeaumeHux AMepruukux /lp>kaBa
MO3UBAHMU [1a Ce YKJby4de Y aHKeTY, IPUCTAJIO je Jja OATCOBOPU Ha nuTamwa 3.044
rpabaHa, npu yeMy je BoheHo pauyHa o NPONOPLMOHATHO]j 3aCTYIJbEHOCTHU JbY AU
13 CBUX CaBe3HUX Jip>KaBa y3 oArosapajyhy nosny sactynsbeHocT (Eaton, Jacobs,
& Ruvalcaba, 2017, cTp. 6).
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Kao k/byuHe HaJla3e UCTpaKMBamwka MOXKeMO HaBeCcTH Ja je 12,8% ncnutaHuka
HaBeJIO Jla Cy OUJIM XPTBe OCBETHHUYKe NopHorpaduje uau fa UM je 6uI0
npeheHo o6jaB/bMBakbeM eKCIJIMUTHUX CJAMKa UJIH BUJeo-MaTepHjaaa. Of
oBOT 6poja, bUX 8% je NpUjaBUJIO [la CYy HUXOBE CJUKE WX BUJE0-3aMUCH
611 o6jaBJ/beHH, a 4,8% aHKeTUPAHUX je PEKJIO Ja UM je 6us0 npeheno
06jaB/bHMBabEM UCTUX. YKOJUKO OUCMO NOJaTKe 0 BUKTUMU3aLUjU TocMaTpau
Kpo3 I10JI, BUJeau 6MCMO Jia KoJ, 0coba »KeHCKOT 10J1a NOoCToju oko 1,7 nyTa
Beha BepoBaTHoha sa 6y/1y >KpTBe OCBETHHUYKe MopHorpaduje Ui Jja uM
je npeheHo o6jaB/bMBambeM EKCIJIMIIUTHOT MaTepHjaJja y oJJHOCYy Ha ocobe
MyuIkor nosa. [I[peBesieHo y polieHTe, TO 3HauH Jia je 15,8% ucnuTanuua 6110
BUKTUMU3HUPAHO UJIU UM je NpeheHO BUKTUMHU3ALUjOM, JOK KOJ MylLIKapana
Taj npoueHat u3HocHu 9,3%. AKo KOHKpeTHU3yjeMo OBe [ToJjaTKe y CMUCJIY Ja je
Beh fomio fo ny6MKoBawka 0BaKBOT MaTepujaJsa BuaeheMo aa je 9,2% cBux
»KeHa IPUjaBUJI0 BAKTUMU3UPAHOCT HacnpaM 6,6% MyliKapana, ITo 3Ha4H Ja
KoJi »keHa noctoju 1,5% Beha maHca o BUKTUMHU3aLUju. [IpeTha 06jaB/bUBambeM
eKCIJIMIITMTHUX MaTepHjaJia je Ko/ >KeHa OKo 2,5 myTa BepoBaTHH]a, jep je 6,6%
’)KeHa IpUjaBuUJIo NIpeTHe HacnpaM 2,6% Mylkapaya. Y norjesy cTapocHe
KaTeropuje MCHUTAHUKA KOjU cy GUJie »KPTBe 0CBETHUYKe MopHOTrpaduje uiu
VM Ce NMPeTUJIo 06jaB/bUBakbEM eKCIJIMIUTHUX CJMKA UJIU CHUMaKa, ocobe
usMeby 26 u 33 rojjuHe cy npujaBuJie HajBUIlle HUBOE€ BUKTUMHU3AIHje UJIU
IpeTHe BUKTHUMU3aLUjoM y nopehemwy ca pyruM CTapoCHUM rpynama — 17,7%.
Ko ucnutanuka ctapoctu usMmehy 34 u 41 rojuHe nocToju HajBehu HUBO
BUKTHMMU3allMje ycje/| IOCTojalkba OCBeTHUYKe nopHorpaduje — 12,4% (Eaton,
Jacobs, & Ruvalcaba, 2017, cTp. 10-24).

HcTpaxxuBamwe ce 0JHOCHJIO U HAa U3BPIIHOLIE OCBETHUUYKe MOpHOrpaduje. Tako
je 5,2% ucnuTaHMuKa NPHjaBUJIO 1a je y HEKOM TPEHYTKY CBOT XKMBOTAa 06jaBUJIO
obHaxkeHe ¢poTorpaduje UM CHUMKe CBOjUX GUBLIUX MapTHepa. Y cKJaaay ca
OYEeKHBAaKkHUMa, MYIIKAPLH CY JBOCTPYKO BUILIE 06jaB/bUBAJIH €KCIJIUIIUTHE
doTorpaduje uau CHUMKe y OJHOCY Ha *KeHe - 7,4% My1Kapana Hactipam 3,4%
»KeHa. YKOJIMKO GMCMO IOCMaTpaJIu Ko/ Koje je CTapoCHe KaTeropuje Hajsehu
yZAeo y Moryiely U3Bpllietha, 3aK/by YUJIU 6UCMO /1A je KOJL UCTUTaHUKA CTApOCTH
usmehy 18 u 25 rognHa Hajsehu npoueHaT camonprjaBbuBama - 8,2%. [locebHy
HNaXKky UCTPAXKUBAUU Cy TOCBETUJIM MOTUBanuju. Hauwme, og 159 oco6a, uito
yrHU 5,2% of yKynHor y3opka of 3.044 ncnuTaHuKa, Koje Cy npujaBuJe a
Cy MOYHMHUJIe OCBETHHUUKY NopHorpadujy, Hajueuthe omabpaHy pasJjior 3a
M3BpIIEHE GUJIO je caMo JleJberbe ca MpHujaTe/buMa 6e3 HaMepe Ja GUBLIEr
napTHepa nospeau. Of yKynHor 6poja caMoruieHTUPUKOBAHUX IOYNHUIALIA,
BUX 79% je 3a0Kpy KHUJI0 0Baj NOHYHEeHU 0ATOBOD, A0K je camo 12% u3jaBuJio Aa
Cy MIOYUHUJIU OCBETHUYKY HOpHOTrpadujy jep Cy 6UIM y3HEMUPEHH IOHAIIAkbeM
KpTBe ycse[ cBabe, mpeBape, Tyde U/UJIH CY XKeJeJU A joj HAHECY IITETY.
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3apaj cTullakba IpaBe CJMKe 0 0CBeTHHUUYKOj NOpHOrpadUju, UCTPaKUBAUU CY
Noce6HY NMaXKby NOCBETUIN HAYHUHY Jie/betba eKCIJIMIUTHUX CJIUKA U BUJIE0-
MaTepHjaja. Tako je CKOpo NOJIOBMHA CaMONpHjaB/beHUX U3BplIMaana (71
HMCNIUTAHUK) HaBeJia /ia je TO ypajuja nyTeM nopyke. [lefecetT ucnutaHuka
(31,4%) je HaBeJs10 Aa je TO ypaJUJIo APYTUM NIYTEM, Kao LITO je MOKa3UBakbe
CJIMKa HernocpeiHO ApyroM jsuny (38), nyTem yeTa (7), nyTem Beh udpaheHux
cauka (4) u nyteM kjayzga (1). bbux 30 je To ypaguso nyTeM APYILITBEHUX
Mpexa (18,9%). Meja je ynoTpe6uso 28 ucnutanuka (17,6%), 10K je Be6 cajT
uckopuctuao 17 ucnuranuka (10,7%). Camo jesaH UCIUTAHUK je TO ypaJHo
nyTteM noumte (0,6%). Ha kpajy cTyauje UCTpaKUBa4yu Cy Ce MOCBETUJHU
nocJje Ui amMma jeJHor oBakBor peHomMmeHa. Yak v caMo jeJHO Jle/berbe eKCIJIU-
nuTHUX doTorpaduja UMaJso je 3a NOCJAeJULY 3HATHO JIOIIHje MEHTAJIHO
3/lpaBJbe ¥ BUIIK HUBO QU3HMOJIOMKNX MTP0O6IeMa y OHOCY HAa OHE KOjU HHUCH
OMJIM BUKTHUMHU3UpPaHHU. [IpeTwa Jle/berheM eKCIJIMIUTHUX CIMKA U BU/JIE€0-
3anuca M3a3uBa UCTe MocIeUIie Kao 1 Ja je Aounio 4o BUKTUMuU3anuje (Eaton,
Jacobs, & Ruvalcaba, 2017, cTp. 10-24).

Jow jefHO UCTpaXkMBame BpeJHO IOMEHA je CIPOBeJIeHO0 o] cTpaHe PyBysikaba
(Ruvalcaba) u UTona (Eaton) Tokom 2019. rogrse Ha y30pky of, 3.044 ogpacaa
y4ecHUKa, o deraje 54% ocob6axeHckornoJa. [IponemeHojefalon 12 ogpacanx
AMepukaHala npujaBJbyje ja Cy OUJIN XXPTBE 3JI0CTaB/bakba 3aCHOBAHOT HA
OCBeTHUUKO]j nopHorpaduju. UHTepecaHTaH je nojaTak Ja Cy UCTPa>KUBambeM
obyxBaheHM ¥ nojalu y Be3u camonpujaBsbruBamwa. Tako 1 ox 20 oapacaux
AMepuKkaHala M3jaBJsbyje Ja Cy 6MJIM IOYMHUOLU 3JI0CTaB/bakhba 3aCHOBAHOT Ha
0CBETHHYKO] mopHorpaduju. [[puKyn/beHH noAany nokasyjy a cy Maaau by 1
cTtapocTu of, 15 fi0 29 rofHa HajBUIlle CIIPEMHH /la IpHUjaBe NpeTHY Je/betba
IUXOBUX HHTUMHUX poTorpaduja v BUeo-3anuca. YjeZJHo, HICTPA’KUBAUHU CY
yrnopebhuBaJv COIIMOEKOHOMCKH CTaTyc 0co6a KoJ Kojux je Hajeha BepoBaTHOha
Jla 6yly BUKTHMHU3UPAHU yCJeJ, OCBeTHUYKe NopHorpaduje, mpu 4eMy cy
JIOLLLJIM J10 3aKJbYuKa Jla oje JUHIIM U3 JloMahMHCTaBa ca HUCKUM IPUMambUuMa
MMajy Hecpa3MepHO BeJIMKYy BepoBaTHohy ga OyAy *KpTBe OCBETHHYKE
nopHorpaduje. [IpunagHuLu HebenUx paca cy y HajseheM pU3UKY 0J OBOT
06J1MKa HacK/ba. YKOJIMKO 6U ce 0OCBeTHUYKa NOpHOrpaduja nocMaTpasia Kpos
NpU3MYy CeKCyaJIHOT Oolpe/Jie/bera XKpTaBa, A0IIJ0 61 ce 0 MojaTaka Ja cy
LGBTK+ oco6e y MHOro BeheM pu3UKY 0/ XeTEPOCEKCYyaJTHUX 0c00a Jla IOCTaHY
»KPTBe ycJesi OCBeTHUYKe NopHorpaduje. [lpunaHUIM ceKCyaTHUX MambUHa
cy ce y 17% W3jacHU/IM [ja Cy UM NIPETUJIM UJIH [la CY UM 3aMpaBo NOCTaBJ/bEHE
ekcriniuTHe cauke (Ruvalcaba & Eaton, 2020, cTp. 68-78).

[Topej oBOT UCTpaKHMBaba, I06PO je CIOMEeHYTH CTY/IUjy CHIPOBeJIEHY O/ CTpaHe
[Tune (Pina), Xosranaa (Holland) u [lejMca (James). YuecHULIM Cy perpyTOBaHU
NyTeM OrJlallaBamwa CTyZHje Ha APYLITBEHUM MeJujuMa. YKYIIHU Y30paK ce
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cactojao o 100 yyecHHKa, Ipy 4yeMy je 610 16 myiikapaya u 84 xkeHe. CBu
Y4YeCHHUILIY Cy GUJIM MYHOJIETHHU, cTapocTu o 18 fo 54 rogune. Ha ocHOBY
NPUKYIJ/bEHUX NoJlaTaKa JOLIJIO Cce [0 3aK/byudKa JAa KoJ ckopo TpehuHe
ydecHUKa (28,6%) nmocTtoju BepoBaTHOha fa he NOYMHUTH YUH OCBETHUYKE
nopHorpaduje. Jou Bullle y3HeMUpaBa NoJaTak Jia je BehrHa yyecHUKa Jjaja
MOJAPLIKY Y Y>KUBaKbY ¥ OCBETHUUYKO] opHorpaduju (87%) u ogobpaBamy
ocBeTHUUKe nopHorpaduje (99%). C pasioroM ce nocraBs/ba MUTAKE O TOME
3aLITO NOCTOjU JUCIApPUTET M3MeDy OHUX KOjU CYy CHPEMHU CaMU Jla oKaue
MHTUMHe poTorpaduje U CHUMKE U OHUX KOjU [Aajy MOJPILKY, OJHOCHO
omo6paBajy TakBo nmoHamamwe. OAToBop je jenHocTaBaH. Haume, 3HaTHO Behu
6poj yueCHUKa aHKeTe IPUXBaTa 0CBETHUYKY TOpHOrpadUjy, HApOUUTO NOLITO
je oHa nyTeM HUHTepHeTa. [loce6HO 3aHUMJbUB je pe3y/aTaT UCTPaKUBaba y
MorJiely CTEpeoTHUIa IpeMa XXpTBaMa OCBeTHUYKe nopHorpaduje. Haume,
>KPTBe 0CBETHUYKE NIOpHOTpaduje MOry GUTH NOJJI0KHE UCTUM CTEPEOTUITHUM
MUTOBMMaA Kao U XXPTBe CUJOBawa. /lpyruM peunuma, Moryhe je fa ce xXpTBe
OKPUBJbY]jY 3a COIICTBEHY BUKTUMHU3ALH]Y. [l0 MCTOBEpPHUX pe3yJsTaTa JOIIJI0
cenyctyauju us 2016. roarHe cipoBeieHoj o cTpaHe Xadyepa (Hatcher) (Pina,
Holland, & James, 2017, cTp. 36-37).

[Tvne, Xonanp U IlejMc cy Kao pe3ysTaT UCTpaXMBaka HaBeJId Ja BULIU
HUBOMW aMOMBaJIEHTHOT CEKCHM3Ma, MaKHjaBeJM3Ma, Haplu3Ma U cuxonaTuje
JonpuHoce Behoj BepoBaTHONM /A ce MOYMHU OCBETHHUYKa MopHorpaduja.
HWHTepecaHTHO je [ja IOCTOjalkbe CafUCTUYKe TEHJEHI[Mje HUje Y KopeJsaluju
ca OCBETHUYKOM NopHorpadujom. Mnak, oBaj nogaTtak je y CynpoTHOCTH ca
pe3y/aTaTuMa ApPYyTUX UCTPaKHMBakba COPoBeJieHUX oJ cTpaHe Pacesa (Ru-
ssell) u Kunra (King), kao u BykeJsica (Buckels) ca vheroBom capagHUIIMMA.
OGjalimee je MOTPakeHO Y YMHbEHULM a UCTpaKMBawe [InHea, XosaHaa
u IlejMca 3a ucnmMuTaHUKe UMa yrJIaBHOM 0CO0€ KeHCKOT 1oJia. 3a pa3JIuKy
o/, bux bykeJic je, Ha npuMep, YTBpAUO [la CalUCTUUKe KapaKTepUCTUKe
MOCTOje BUllle KoJ, Mylikapala. ictoBpeMeHo, yTBpheHO je fa ncuxonaTuja
HHUje 3a/ip>kaJia 3HayajHy Be3y HHU ca o/lobpaBamkeM 0CBETHUYKe MOpHOrpaduje
HU ca y>kHMBaweM. Unak, Tpeba uctahu a je oBo 6110 M3HEeHahewe ¢ 063Upom
Ha TO Jla Cy Mepe 0/j00paBatba U yKUBakha Y 0CBETHUYKO] NOpHOTpadHUju buie
y HO3UTHBHOj KOpeJIalyju ca CKJIOHOINY 0CBEeTHUYKO]j TOpHOTrpadUju, ca KojoMm
je mcuxomaTHja NokKa3aJia MO3UTUBHY Kopesanujy. C TUM y Be3U, CTYAUjOM je
OTKPUBEHO /la MaKHjaBeJrW3aM U aMOHMBaJIeHTHU CEKCU3aM UMajy MO3UTUBHY
KopeJialiijy ca olobpaBambeM OCBETHUYKe MopHorpaduje. MehyTum, camo
MaKujaBesM3aM 3a/p:KaBa He3aBUCHO NpeBUhame 0Zj06paBakba OCBETHUYKE
nopHorpaduje. UcTo Tako, HapLUCTHUYKe 0COOMHE UMajy Behu jeJUHCTBEH
yTHUIaj HA BepoBaTHONY y>KHMBamwka y 0CBETHUYKO]j NOpHOrpaduju y nopehemwy
caocobrHaMa jeJUHCTBEHUM 3a MakujaBesn3aM (Pina, Holland, & James, 2017,
cTp. 38).
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4. HopMaTUBHM OKBUP OCBETHUYKe MOPHOTpaduje
y nojeAUHUM JprKaBaMa

BpojHe Ap>kaBe LIMPOM CBeTa CY MHKPUMUHUCAJe 0OCBETHUYKY NOpHOrpadujy.
HajBuiue cy no Tom nutawy ypaguie Cjenumbene Amepuuke /[IpxxaBe. Haume,
denepasna Bnazga je ofpenusia ocBeTHUUYKY NopHorpadujy Kao Je/beme
NPUBATHUX, CEKCYaJIHUX MaTepHjaJsia, 6uo ¢poTorpaduja ujid BUIe0-3aMMUCa,
Jpyre ocobe 6e3 HeHOT NMPUCTAHKA U C LIU/beM H3a3MBakba CpaMoOTe UJIU
y3Hemupenoctu (Mak, Revenge Porn: How to Fight Back and Prevent It.). [Topef,
denepasiHOT HUBOA, CKOPO CBE CaBe3HE JipKaBe Cy JloHesle U3MeHe KPUBUYHOT
3aKO0HO/IaBCTBa YMMe Cy MHKPUMHUHKCAJIe 0OCBETHUYKY mopHorpadwujy.2 Jlo kpaja
2020. ronuHe 42 caBesHe ApxxaBe U [ucTpukT Kosiymb6uja cy loHe e 3aKOHE
KojuMa ce 3abpamyje oCBeTHHUYKa MMOpHOrpaduja. 3ajeIHUUKA KapaKTepPUCTHUKaA
CBUX 3aKOHCKUX TEKCTOBA je jJa AUCTPUOYTep Ja 6U Morao fa 6y/ie nporjalieH
KPUBUM MoOpa Ja La/be CJAUKe WA BUJEO0-3alMC KOjU UMAjy CeKCyaJHy
npupogy. [lox TuMe ce nopgpasyMeBa NpuKasuBakbe MHTHUMHUX JieJI0Ba TeJsa
»)KPTBE WUJIM CEeKCyaJsIHU YMH. [[pyruM peuuMa, 3a OCTOjakbe OBOI KPUBUYHOT
JleJla HeONIXO/LHO je IpHKasuBamwa Jinla. Mako cBaka fp>kaBa UMa pa3/IMuuTe
3aKoHe, Hajyenihe AePpUHUIY OCBETHUYKY MOpHOrpadHjy Kao objaB/bHUBabe
WJIM JUCTPUOYUpambe eJIeKTPOHCKe UJIH liTaMnaHe ¢oTorpaduje, cavka Uin
duIMOBa KOju NMPUKa3yjy reHUTaje, aHyC UJIH XKEHCKe TPyAU Apyre ocobe
WJIM IpUKa3yjy Ty ocoby Koja je yKJ/byuyeHa Yy CeKCyaJHU YMH, Ca HaMepoM
Jla je y3HeMHpe UJIU HepBUpajy. TyMadeweM 3aKOHCKHUX HOPMHU JIOULJIO Ce
Jl0 3aKJ/by4Ka Jla caMo 06jaB/bHBakbe HellpHjaTHe CJUKe GUBLIEr MapTHepa
y KynaheM KocTUMy HHje mopHorpadcko. Mmak, 1 y oBoM cJy4ajy nocToje
M3y3elU YKOJMKO Cy BU/AJbUBE reHuTa dje.?

Exrnecka u BeJic cy Mebhy 3eM/baMa Koje cy npejjibadujie y MUHKPpUMUHHCAKY
OCBETHHUKe MopHOTrpaduje Kao KpUBUYHOT Jiesa. Mak, npe UHKpUMHUHaLUje
OoCBeTHHYKe nopHorpaduje, 14. oktobpa 2014. roguHe, TyuaamTso Yjeau-
weHor KpaJsbeBCcTBa U3/aJI0 je CMEPHUIE O TOME KaKO KPUBUYHO TOHUTH
cJlyyajeBe OCBeTHUUYKe opHorpaduje. Y cMepHUILlaMa je UICTAKHYTO Jia YakK U
noctojeNy HopMaTUBHU OKBUP oMoryhaBa KpUBUYHO rObetbe 3a Ny6IMKOBabe
eKCIJIMIIMTHUX CJUKa U BUeO-MaTepHjasa 6e3 carjiacHocTH (Bjarnadéttir,
2016, cTp. 206). Unak, y6p30 je 3aKOHO/ aBalLl IOKPEHYO NPOLeAYPY KOjoM 61 ce
KpUMHUHAJIU30BaJa 0OCBeTHUYKA nmopHorpaduja. Tokom 2015. roarHe y 3aKoHy
0 KpuBU4YHOM npaBocyhy u kpumuHaay (The Criminal Justice and Crime Act)
yBeJleHO je HOBO KPUBHYHO JeJio Yuju 6uhe riacu: ,06jaB/bUBake NpUBaTHE

2 TIlpema: https://www.cagoldberglaw.com/states-with-revenge-porn-laws/. [IpeyseTo:
31.10.2022.

3 Ilpema: https://www.findlaw.com/criminal/criminal-charges/revenge-porn-laws-by-
state.html, [IpeyseTo: 31. 10. 2022.
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cekcyasiHe poTorpaduje uau puaMa je KpUBUUHO JAeJI0 aKO je 06esio/latbuBabe
M3BpIIeHO 6e3 NPUCTAHKA I0je/IMHIIA KOjU Ce MojaBJbyje Ha GoTorpaduju uiu
¢uaMy ¥ ca HaMepoM Jia ce U3a30Be HeBoJba nojeauHna“* F'ogune 2021. je
JIOILJIO J10 TOTa Jia ce 3abpamyje U NIpeTHha OTKPUBakbeM TaKBOT MaTepHjaJa.
TyxunamTBo Hehe MopaTH Ja ZloKka3yje NoCcTojakbe cauKe uau ¢uama. TakBo
noHamame he 6UTH npeaMeT noctojehe MakcuMaJiHe Ka3He OJf iBE FoJUHe
3aTBOpA UJIM HOBYaHe Ka3He, UJIK 060je.’

Henocpenno HakoH EHrnecke u Besica, @paHnycka je TokoMm 2016. roarHe
JloHesa Jlurutananu peny6anuku 3akoH (Digital Republic Law). bume ce
oMoryhaBa CaHKIIMOHUCakhe OHUX KOjU Cy IpOTrJlallleH! KPUBUM 338 OCBETHUYKY
nopHorpadujy. [I[pema 3aKOHCKOM TeKCTY, NOYMHHUOL MM IPeTH Ka3Ha Of iBe
roJiiHe 3aTBOpa MJIK HOBYaHa ka3Ha oz 60.000 espa.®

5. OcBeTHHYKaA NopHorpaduja y npakcu
EBponckor cyja 3a JbyAcKa nIpaBa

Y norsiey ocBeTHUYKe nopHorpaduje Tpeba cnomeHyTH npegmet Volodina v.
Russia (no. 2)” y kojeM je IpBU Iy T OAJIYYUBAHO O OCBETHUYKO] TOPHOTpadHju.
Haume, aninkaHTkuba Basepuja UropeBHa Bosioarna (Valeriya Igorevna Vo-
lodina), pohena 1985. ronune, npoMeHua je TokoM 2018. roiuHe UMe U apecy
13 CUTYPHOCHUX pa3sJjiora. Tume je xkesiesia fa ce 3alUTUTH 0J HACU/bA KOME je
6uJia U3JI0’KeHa 3a BpeMe 3abaBJbakba Ca JpKaB/baHUHOM AzepbejiiaHa. OHa
ce o6paTuJa HaAJIe)KHUM JipXKaBHUM OpraHUMa, ajiu HUje A06U/1a aleKBaTHY
3aLUTUTY, IITO je pe3yJITUPaJIo TUMe ia ce 06paTu U EBponckoM cyay 3a JbyAcKa
npaBay Ctpas6ypy (y HacTtaBky Cyx). Heycnex f1a no6uje aiekBaTHY 3alITUTY
610 je IpeJMeT HEeHOT NPBOT cayyaja npef Cy oM, IpU YeMY je OJyUYeHo Ja
je mouuio Jo Kpllewa 4jaaHa 3 U 4iaHa 14 y Be3u ca uiaHoM 3 KonseHnuje.?
Wnak, Hu nocJie oBe ofnyke CyZa HacuJ/be HUje cTaJio, Beh ce mpourpusio Ha
auruTtaiany coepy.JyHa 2016.roguHe anJMKaHTKUbA Ce 06paTHIIa HAJJIEXKHUM
opraHuMa /ia je veH OMBILIM NMapTHepP, KOpUCTehU meHe JIMYHe NMOoJaTKe,
HalpaBHO JIaXKHU HaJIOT Ha APYLITBEHUM Mpexama nonyT BKoHTakTe u
WucTarpam, Te 06jaBUO beHe eKcIMLUTHe GoTorpaduje, fofajyhu npujatesbe

4 Ilpema: https://www.cps.gov.uk/legal-guidance/revenge-pornography-guidelines-
prosecuting-offence-disclosing-private-sexual. [Ipey3seTo: 2. 11. 2022.

5 Ilpema: https://www.gov.uk/government/publications/domestic-abuse-bill-2020-
factsheets/threats-to-disclose-private-sexual-photographs-and-films. [Ipey3eTo: 2. 11.2022.

6 Ilpema: https://www.coe.int/en/web/cyberviolence/-/france-digital-republic-law-
sanctions-against-revenge-porn, [IpeyseTo: 3. 11. 2022.

7 Volodina v. Russia (no. 2), app. no. 40419/19.
8 Volodina v. Russia, app. no. 41261/17.
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bEHOT CUHA, Kao Y ’eroBOr yuuTesba. YjeJHO, allJINKaHTKHbA je HaBeJia /1a je
Jlobujasa npeTwe cMphy NpeKo APYWTBEHUX MpeXa, IpU yeMy je npoHaheH
ypebaj3a npaheme y vveHoj TopOU. inak, JiokaJiHe BJIACTU CY HAaBOAUJIE 1a 360T
TepUTOpHjaIHe HAa/JIEXKHOCTH UJIM HENIOCTOjakha U3BPIleHha KPUBUYHOT Jesa
He MoOry fa pearyjy. KpuBu4Ha uctpara je nokpenyra Tek maja 2018. roguHe,
MaKo je allJIMKaHTKH A CBe BpeMe TBP/AWJIa /1a je theH OUBLIM NapTHeP 06jaBUO
eKCIJIMIUTHE cJUKe 6e3 beHor ojobpewa. OkTobpa 2020. roguHe cayyaj je
3aTBOPEH 360r 3acTapesocTU. BUTHO je HAMOMEHYTH Jja UCTParoM Huje 610
obyxBaheH /leo U3 KpUBUYHE NpHjaBe y Be3Uu npoHaJiacka GPS ypebeja, anu u
npeTke cMphy, jep OHe HABOZHO HUCY GHJie CTBapHe.

Ha ocHoBy Tora ansukaHTKUa ce obpaTtuia Cyay, TBpaehu fa je mouwio ao
noBpe/ie yiaHa 8 KoHBeHIUje — paBa Ha NpUBAaTHU )KUBOT. Cy/ je jeJHOTJIaCHO
JIOHEO OJJIYKY Zia je JOILJIO 0 KpIlerkha OBOT MpaBa. Y 06pas/ioKewny oJJ1yKe
HaBe/IEHO je J1a KOHIENT NPUBATHOT )KMBOTA YKJby4yyje PU3NIKU U ICUXUYKHU
HHTETPUTET 0c06e KOju AprKaBe UMajy JY>KHOCT Aa IUTUTE, YaK U AKO OACHOCT
JloJ1a31 O/l IPUBATHUX NojejuHaLa. [les1a cajoep Hacu/ba, cajoep y3HeMUpaBakba
Y 3JIOHAMEPHOT JIAXKHOT Npe/iCTaB/bakba KaTeroprucaHa Cy Kao 06JIMIU HacU/ba
Ha/J| )KeHaMa U JeLoM KOju MOry Jila Hapylle ’bUX0B PU3UUKU U ICUXUYKHU
MHTErpUTeT C 063MPOM Ha HbUXOBY pambUBOCT. C TUM y Be3u Cy/ ce m03Bao Ha
npecyay Buturugd v. Romania’® y kojoj je ucTakHyTO Z1a je cajoep y3HeMUpaBarbe
Npero3HaTo Kao aclleKT HacuJ/ba HaJl )KeHaMa U JleBojurnamMa. OHO MOXKe MMaTH
pasJiMyuTe 06JIMKE, KAOo IITO CYy cajbep-Kpliehe MPUBATHOT )KMBOTA U y3UMakbe,
JleJ/betbe U pyKoBake nHopMaljaMa U cJIMKaMa, yK/by4yjyhu oHe UHTHMHe.
CynjecraBa/iaje cajoep HaCUJbe YCKO IOBE3aHO Ca HACUJ/bEM Y CTBAPHOM KUBOTY,
IITO CBe YKa3yje Ha CJI0XKeHOCT peHoMeHa Hacusba y nopounu. [lonasehu ox
TOTa, Ap>KaBe MMajy o6aBe3y Jia ycrnocTaBe U eQUKACHO IPUMERYjy CUCTEM
Ka>KbaBakba CBUX 00/IMKA HACKJ/ba Y TOPOAULIH, OUJIO 1A Ce [ielllaBa BaH Mpexe
WJIM OHJIajH, U 1a 06e36e/ie J0BO/bHE Mepe 3alUTHUTe 3a XKPTBe.

Y Be3u KoHpeTHor cayyaja Cy/ je HarJ1acuo MalbKaBOCT PYCKOT IPaBHOT CUCTeMa
y HEKOJIMKO Ba)KHUX aCIeKaTa, IPU Y€MY HUCY UCIIYEbeHU 3aXTEBH y MOIJIeY
Jip>KaBe Jla yCcrnocTaBy U epUKACHO IpUMeYje CUCTEM KOjU KaXKHaBa CBe
006JIMKe Hacu/ba y mopoauiiu. UcTo Tako, y KOHKpeTHOM caydajy Cya je cMaTpao
Jlaje cuTyalMja y Kojoj ce HalllJla allJIMKaHTKHba 3aXTeBaJla KpUBUUHONIPaBHU
ozaroBop fomahux BiaacTu. To 3Ha4YH [ja Cy jaBHU UHTEPEC U UHTEePEeCH 3aIUTUTe
pamUBUX )KPTaBa 0Jf KpUBUYHUX Jiesla HapyllaBakha lbUX0BOT GU3UYKOT UJIU
MCUXUYKOT UHTErpUTETA NOAPa3yMeBaId AJOCTYMHOCT NPABHOT MMy Ta KOju
6u omoryhuo fa ce moumHuJIal UAeHTUPUKYje U U3BeJie peJ JUlie NpaB/e.
Takobe, ucTakHyTO je a rpahaHCKa MapHUIA Y KOHKPETHOM CJ1y4ajy He 61 OuJia
aZileKkBaTHa. Y Be3U U3/laBama HaJiora 3a 3abpaHy oJpeheHux noHamama, Cyz

9 Buturugav. Romania, app. no. 56867/15.
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HUje Morao Jia yTBp/iM ia cy ioMahe BJIaCTH HOHY/IUJIE I0BOJbAH CTETIEH 3aIUTHTE
»KPTBU HacKJ/ba y MOPOJMIM y CUTYALMjH Y KOjOj Ce Halll/la allJIMKaHTKUba. TuMe
Cy CBOjUM HeuHlHemweM OMOryhu/v lbeHOM OMBILIEM apTHepy Aa HeCMETaHO
U HeKa)KIeHO HacTaBU CBOje HEeNPUXBAT/bUBO NOHallake. Kao Tpehu Hanas
HaBoAUMO je na CyJ cMaTpao Jia uctpara Mmopa 6UTH 6p3a U TeMeJbHa KakKo 61
6us1a edpukacHa. Biractu Mopajy la mpeiy3My cBe pa3yMHe Kopake Jja 06e36e/e
JloKa3e y Be3U ca UHIUM/IEHTOM, a NoceOHa Na)Kiba je brsia noTpebHa y peliaBakmby
cJly4ajeBa HacuJba y MOPOAULH. Y KOHKpeTHOM cay4ajy CyJ je Mull/bemwa Aa
ycTpara Huje 6uJsa J0BOJ/bHA TeMeJbHA U 6p3a. HauMe, fomahum BiacTuMa je
TpebaJio CKOpo roAMHY AaHa Jja fo6ujy uHGopMaliuje 0 MHTEpHET aJipecaMa
JIQXKHUX HaJIora Ha JpyluTBeHoj Mpexu BKonTakTe, nok 3axTeB UHcTarpamy
HHUje HY N0CJIaT KaKo 6 ce UeHTHUPHUKOBAO BJIaCHUK JIAXKHUX HaJlora.

Tex Be rolMHe HAKOH IO HOLIEHa KpPUBUYHE NIpUjaBe Cy Ha/JIeXKHU A pXKaBHHU
OpraHMu UCNHWTAJM AllJIMKAHTKUIY, Ka/la je U3BpIIeHa U MpoBepa JIaXXKHUX
HaJIora Ha JpylTBeHOoj Mpexu MHcTarpam. Ycie[ criopocTy AOLLIO je A0
3acTapesoCTH, IITO je 3a MOCJIeJUILY KMaJIOo ja OMBIIY NapTHeP allJIMKaHTKUbEe
Ha Kpajy usberHe KpUBUYHY OJTOBOPHOCT MAKO Ce YMHUJIO /1A je YTBpheHa
HEeroBa YMeLaHOCT Y Kpenpame JaxXKHUX Npoduia.

Cyz je Ha Kpajy KOHCTATOBAO Jla MaKo je MOCTOjehu HopMaTUBHU OKBUD JoMahKuM
BJIaCTMMa oMOTyhHO aJiaTe 3a KpUBUYHO TObelbe Jies1a cajoep-Hacuba, 4dja je
KpTBay KOHKPeTHOM cJ1y4ajy 6uJia rocrnoha BosioguHa, HAUMH Ha KOjU Cy OHU
3anpaBo pellaBa Iy OBO MHUTakbe — I0CeOHO OKJIeBakhe J1a Ce OTBOPU KPUBUYHHU
NOCTYTNaK M CIIOPOCT UCTpare Koja je pe3y/JTHpaJ/ia HeKaXKikbaBabheM I0YMHHUOLLA
- OTKpUBa HEUCNyHhaBakbe CBOjUX MO3UTUBHUX 00aBe3a 3alITUTE IPUBATHOT
’)KMBOTA allIMKaHTKUbe. CTora je jefHorjacHO yTBpheHa noBpeja 4yjiaHa 8
KouBeH1uje.

6. HopMaTUBHM OKBUP OCBEeTHHYKe NOpHOorpaduje y Peny6unu Cpouju

Peny6sinka Cpb6uja HUje MHKpPUMHHMUCAJA KPUBUYHO [l€JIO0 10J, HAa3MBOM
OCBeTHHYKA NnopHorpadwuja. Unak, yeugom y KpuBuunu 3akoHuk'’ moryhe
je mpoHahu KpuBMYHA JeJia MOJ| KOoja GM MOIJIO Jla ce MojiBeJle CIIOPHO
noHamame. Ta KpUBUYHA JieJia cy: HeoBJaniheHo ¢oTorpaducame (4aaH
144), HeoBuiawtheHo 06jaB/bUBamk€e U IPUKa3uMBakbe Tyher crnuca, nopTpera
Y cHUMKa (4saH 145), nosiHO y3HeMHUpaBamwe (4aH 182a) u NpUKasuBakbe,
npubaB/bae U M0CeI0Bakhe NopHOrpad cKor MaTepujasia M UCKopHUillthaBame
MaJIoJIeTHUX ikl 3a nopHorpadujy (4iaH 185). Ctora y HapeJHUM nacycuma
npejicraBuheMo ejieMeHTe 6Mha HaBeJleHUX KPUBUYHUX /Jlejia KaKo GUCMO

10 KpuBuuHHU 3aKOHHUK, CJ1. riiacHuK PC, 6p. 85/2005, 88/2005 — ucnp., 107/2005 - ucnp.,
72/2009,111/2009,121/2012,104/2013, 108/2014, 94/2016 u 35/2019.
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YCTAHOBUJIY J1a JIY je ’bMMa NIPYy>KeHa a/leKBaTHa 3alUTUTA 0/] TIOHAIllakha KaKBO
je ocBeTHHUYKA MOpHOTpaduja.

Buhe kpuBuYHoOT fesa HeoBJaurheHo poTorpaducarme cacToju ce of HEOBJIA-
mheHor cayumwaBamwa potorpadpckor, UAMCKOT, BUJE0 UJIH APYTOT CHUMAK
HEKOr JINLA, IPU YEMY Ce 0CETHO 3a/iMpe Y lberoB JINYHU )KUBOT, UJIN Yy IpeJiaju
WJIM TIOKa3uBamwy TpeheM JIMLY UM Ha JPYTY Ha4uH oMoryhaBamwy Jia ce ca
CHUMKOM y1no3Ha. [IponucaHa je HoB4YaHa Ka3Ha MJIM Ka3Ha 3aTBopa [0 jeJHe
roauHe. [lopes 0CHOBHOT 06JIMKa, IOCTOjH U T€KH 00JIMK KOjH Ce OrJie/ja y TOMe
Jla 0BO JIeJI0 YYMHHU CAYKO6EHO JIUIE Y BpLIewy C1yxk0e, Tpu ueMy he U3BpIuual
OUTU KaXKHbeH 3aTBOPOM /10 TPH T'OJIMHE.

Ha ocHoBy aHasin3e 6uha oBOr KpUBUYHOT Jies1a MOKeMO Jja 3aK/byUUMO Jia je
obGjeKaT3allTUTEe UHTUMAYoBeKa. Pa/iiba U3BplIehaje aATepHAaTUBHO ofipeheHa.
YKOJIMKO 6MCMO 0BO KPUBUYHO /l€JI0 NOCMAaTpaJ/id Kpo3 NPU3My OCBETHHUUKE
nopHorpadwuje, BUAEIU OGUCMO Jla NTOCTOjU AeJUMHUYHO (He)lmoKJianame ca
06jaB/bMBambeM eKCIJIMIIMTHUX CJMKA UJIU CHUMaKa 6e3 NpeTXo/He J03B0oJIe
JpyTor Jiiija ca MOTUBOM ocBeTe. HauMe, Koz ocBeTHHUYKe MopHOTrpaduje,
KaKo je OHa MHKPUMHUHKCAaHA Y IPyTUM Ap>KaBaMa, CyLITHHA je y 06jaB/bUBabY
WJIM JUCTPUOYHUPAy eKCIJIUIUTHe ¢oTorpaduje ca MOTUBOM OCBETE.
Ko/ kpuBUYHOT feJsia HeoBJsalheHo ¢poTorpaducame pajama je oapeheHa
aJITEPHATHUBHO, IPU YeMy Ce HeKe OJi paJibU MOKJIANajy ca OCBETHUYKOM
nopHorpadujoM - nokasuBake UJIU Ha APYTrd Ha4MH oMoryhaBame Jia ce ca
CHUMKOM yno3Ha. [losiazehu o ynmbeHuUIle a ce OCBeTHUYKA MOpHOrpaduja
Hajuyewhe BpIIY NyTeM UHTEPHETA, OJJHOCHO APYIITBEHUX Mpexa ([oryieaaTu
HCTpa)kUBamka M3 I[VIaBe I0J HasuBOM KapakKTepucTHKe OCBETHUYKE
nopHorpaduje), NocTaB/ba Ce NUTake Aa JU UHTEPHET U JpyLITBEHE Mpexe
Mory a 6yAy jelaH oJf HAYMHA U3BPLIEHa 0BOT KPUBUYHOT Jesia. MUILI/bermba CMO
Jla Mory 6UTH, YMMe 61 6UJIa [Ipy»KeHa CBeoOyXBaTHHja 3allITUTA N10je JUHL UMaA
o/, 06jaB/bUBaa EKCIJIMIUTHUX CJAUKA. MUCTO Tako, KOJ KPUBUYHOT JeJia
OCBeTHHUKa NopHorpaduja He Tpa)ku ce a CHUMaK 0CeTHO 3aJupe Y JUUHHU
»)KMBOT 0co06e Ha CHUMKY. UcTO Tako, CIOPHO je HEeMoCTojalkbe MOTHBA OCBETE.
Mako 61 0BO MOTIJIO /Ia ce HAZOMeCTH NpuMeHoM 4saHa 54 K3. HauwMme, y themy
je mpomucaHo Aa ce NPUIMKOM OJlMepaBakha Ka3He MoCce6HO BOAU padyyHa O
nobysaMa 13 KojUX je fieJ1o yuureHo. Tako 61 ocBeTa MorJia Jja ce Io/jBejie Kao
oTexxaBajyha OKOJIHOCT MPUJNKOM OZiMepaBakha Ka3He.

Kapa je ped o gpyroM KpuUBHYHOM JeJsy M0J Ha3WBOM HeoBJaliheHO
006jaB/bMBalbe U NPUKA3HBalbe Tyher crnuca, mopTpeTa U CHUMKa U3 4JIaHa
145 K3, Tpe6a HaBeCTH J1a Ce /ieJi0 CacToju 0/] 06jaB/bHBaha UJIW PHUKA3UBAKHA
cnuca, nmopTtpeta, potorpaduje, puamMa uau GoHorpaMa JUIHOT KapaKTepa
6e3 MpUCTaHKa JIMIlA KOje je CIIUC CacTaBUJIO UJIU Ha KOTra Ce CIIUC OJHOCH,
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O/ZIHOCHO 6e3 NpUCTaHKa JIMLA Koje je IpHKa3aHo Ha nopTpeTy, poTorpaduju
uau GUAMY UM YHUjU je TJlac CHUMJbeH Ha poHOrpaMy U/u 6e3 NpUcTaHKa
JIpyTor JiMlia Y4jy ce IPUCTAaHaK 110 3aKOHY TPaXkW U TUMe OCeTHO 3aJiupe y
JINYHM KUBOT TOT JINIA. 3a U3BpILIEH€e OBOT JieJia NpeJBUheHa je HOBUaHa Ka3Ha
WJIM Ka3Ha 3aTBopa /0 /iBe roJjuHe. AHa/iM30M 6uha OBOr KPUBUYHOT JeJa,
Jl0J1Ia3MMO JI0 3aKJby4Ka /ia je paJiihba U3BpllIeka CJA0XeHa. JpyruM pedynma,
NOCTOje JiBe aJITEpHAaTUBHE pajilbe — 06jaB/bUBakbe UM NpUKa3uBamwe. U Ko,
OBOT KPUBUYHOT JieJla HEONIXO/HO je OCTOjamke OCeTHOT 3a/jMpama y JIUYHU
>)KMBOT NACUBHOT cybjekTa (KpTBe). YnopehuBaweM 6uha 0BOr KpUBUYHOT
JieJla ca 0CBeTHUYKOM NopHorpadujoMm, MoxKe ce KOHCTATOBaTH /ia YIJIaBHOM
MOCTOjU MOKJIallakbe ca TUME Ja HEKO 06jaBJbyje eKCIJIMIUTHE CIrKe 6e3
IIpACTAaHKa ca MOTUBOM ocBeTe. Kao 1 KoJ IpeTXoJHO aHAJU3UPAHOT Jea,
II0CTaBJ/ba Ce NUTake Jja JIM UHTEePHEeT U JpyIITBEHe MpeXe MOry ja 6yay
cpeAcTBO usBpuiewa. Oarosop je norepAaH. llITo ce THYe MOTHBA U3BPILIEHA
OBOT KDUBMYHOT JleJ1a, MOXKEeMO Kao U KO/ IPeTXOAHOT IPUMEHUTH 41aH 54 K3
KaKo O6U ce U3BpILIUJIAL, OCBeTHUYKe TOpHOrpaduje Texe KasHHO.

HapesnHo kpuBHYHO Jlesio Koje he OUTH NpesMeT Halle MaXKkme jecTe
IIOJIHO y3HeMHpaBamwe U3 4iaHa 182a K3. Haume, oHO ce cacToju y noJ1HOM
y3HeMHUpaBawy ApPYTror Jula. 3a TaKBO NOHalllake NpeABUheHa je HOBYaHa
KasHa MJIM Ka3Ha 3aTBOpa /10 leCT MecelH. YKOJIMKO je [1eJ10 YUUHEHO NTpeMa
MaJIoJIeTHOM JIMLY, Y4MHUJIal he ce Ka3HUTH 3aTBOPOM OJi TPU Mecela /10
TpU rojUuHe. 3aKOHO/ABAL] je y CTaBy TPU UCTOr 4YjaHa oApefHo LITa Ce
cMaTpa NOJIHUM y3HeMHpaBamweM. Tako ce 1moJ, MOJHUM y3HEMHUpaBameM
noJjpasdyMeBa CBako Bep6aJiHO, HeBep6aJHO UM PU3UUYKO NOHAllake Koje
MMa 3a IJi/b UJIM NPeJiCTaB/ba NOBpPeAY JOCTOjaHCTBA JuLa y cdepu NosHOT
’)KMBOTA, a KOje U3a3MBa CTpax UJIM CTBapa HellpujaTe/bCKO, IOHMKaBajyhe niau
yBpeAJbHBO OKpY Kere. YjeJHO, HarJallleHo je /1a Ce TOleHe 32 0BO KPUBUYHO
JleJ1o mpeAy3uMa 1o npezJory. [loctaB/ba ce nuTame Aa JU 6 OCBEeTHUYKA
nopHorpaduja Mora Jia ce rojBejie Mo/ MNOJHO Y3HeMUpaBalkhe KaKo je To
o/ipe/iuo 3aKoHoAaBal,. TyMauemeM MOXeMO 3aK/byYMTH Jla 61 ce OCBETHUYKA
nopHorpaduja MorJsia NoJBeCTH 10/, T0JIHO Y3HEMUPaBake, jep HeCyMHbUBO
NIPOM3BO/IM LITeTHE NIOCJeJUIle KAKO je TO HaBeo 3aKoHoAaBal,. [lo3paBsbamo
pelleme fa ce BehH cTeneH KpUBUYHOIIpaBHe 3aLITUTe y CMUCJY IpONUCaHe
Ka3He 06e36eaU 3a MaJIOJIETHUKE, jep Cy OHU JIOO6PHUM [IeJIOM KOPUCHHUIU
VHTepHeTa U JpyLITBEHUX MpPexXa, Te 3HAaTHO paHHje CTYIajy y ceKcyaJsHe
OJJHOCE, IITO CBE MOKe pe3y/JTUPATH NIpaB/bemeM, ClatbeM U HeXKe/beHUM
ny6/JMKOBambeM U 06jaB/bUBabeM eKCIIJIMLUTHUX CIUKA.

[locyne e KPUBUYHO J1eJI0 KOje Tpe6a aHAaJIM3UPATH jeCTe MPUKa3uBalbe,
npubaB/bame U oceoBame NopHorpadckor MaTeprjaia u uckopuinhaBamwe
MaJIoJIETHUX JiKlla 3a nopHorpadujy us 4yaana 185 K3. Haume, kox oBor

167



3BOPHUK PAJIOBA [IPABHOI ®AKYJITETA Y Huly | Bpoj 98 | F'oguHA LXII | 2023

KPUBUYHOT Jiesla IOCTOjU BUlle 06JiMKa. Unak, npeAMeT Hallle na)kwe 6uhe
caMo o6JiMIK U3 cTaBoBa 4 U 5. [IpBU 06JIMK ce cacToju oJ] mpubaB/bakba 3a
cebe WM ApYror, NoceJl0Bama, NpoJaje, NpUKa3uBakha, jaBHOT U3Jarama
WJIM eJIEKTPOHCKHU UJIM Ha APYTH HAaUUH YUHbEeHha JOCTYIHUM CJIHKe, ayIH0-
BU3YeJHUX WJU APYyTruxX npeaMeTra nopHorpadcke cajpkKMHe HaCTaJIUX
rvckopuithaBaweM MaJiosieTHOT Jidia. [IponucaHa je kasHa 3aTBopa o, TpU
Mecela /o TpUroguHe. Ipyru o6J1MK ce 0AHOCH Ha KaXKibaBake JIMLa Koje moMohy
cpeAcTaBa MHPOPMALLMOHUX TEXHOJIOTHja CBECHO IPUCTY U CAMKaMa, ay/iuo-
BU3YEJHUM UJIM APYTUM IpeJMeTUMa nopHorpadcke caZip>kMHe HacTaJauM
rckopuirhaBamweM MaJoJIeTHOT JIMIA. 32 0BAKBO MHKPUMUHUCAHO [IOHALlakb e
IpoMNKCaHa je HOBYaHa Ka3Ha UJIM Ka3Ha 3aTBOpa Ji0 l1eCT Mecely. 3aKOH0/jaBall
je y cTaBy 6 oJijpeJuo LITa ce cMaTpa lpejMeTHUMa opHorpadcke cagpKuHe
HacTa/JIMM McKopulnhaBaweM MaJioJleTHOT JiuLa (feunja nopHorpaduja). Tako
ce OBUM IIpeJMeTHMa cMaTpa CBaKU MaTepujasl KOju BU3YyeJIHO IpUKa3yje
MaJIoJIETHO JIMLEe Koje ce 6aBU CTBAapPHUM MUJIM CUMYJHUPAHUM CEKCyaJIHO
eKCIJIMIUTHUM NOHALlalkheM, Kao U CBAKO IPHUKa3UBatbe NOJHUX OpraHa ieTeTa
y cexcyaJsiHe cBpxe. Ha kpajy oBor 4siaHa npejaBubheHa je Mepa 6e36e1HOCTHU
oJly3uMambe npejMeTa 6yHKe perynucaHa yiaHoMm 87 K3. [locmaTpamweMm
HaBeJleHMX O0O6JIMKa OBOI KPUBUYHOI Jlejla KpPO3 NPU3MY OCBETHUYKE
nopHorpaduje, MokeM0o KOHCTATOBATH /1a je OBUM KPUBUYHHUM JIeJIOM [Py KeHa
KPUBUYHOIpaBHA 3alITUTA MaJIOJIETHOM JIMLY (JIMIy KOje HUje HaBPUIHUJIO
18 roguHa )uBoTa cxoaHO cTaBy 10 ynaHa 112 K3) o npukasuBama, jaBHOT
v3Jlarakba Uy eJIeKTPOHCKHU UJIM Ha JIPyTU HA4YUH YU beHa JOCTYTHUM CJHUKE,
ayAu0-BU3YeJIHUX WU IPYTUX TpeJiMeTa nopHorpadcke caapxxkuHe. [loTpe6bHO
je HarJlacMTH Jia KOJi OBOT 06JIMKa KPUBUYHOT Jiesia HUje OMUTaH MOTUB, T He
MOCTOjU Yy 1|eJIOCTH IOKJIallake ca OCBETHUYKOM NMopHorpadujoM. AHaiu3a
JIpyror HaBeJleHOT 06JIMKa yKasyje Jja HeMa IOoKJIallakha ca 0CBETHUYKOM
nopHorpadujoM, aju je HeroBa MHKpUMHHAIMja GUTHA, jep AONPHUHOCH
clipedaBamy Jla/be BUKTUMHU3al|Mje MaJIoJIeTHOT JUIa Yhje Cy eKCIJUIUTHE
CJIMKe, ayAM0-BU3YeJHU UJH JPYTH NIpeMeTH nopHorpadcke cagpKuHe, y
CMUCJIY J1a ce ApyTre ocobe yNno3Hajy ca caJp>KUHOM Jieydje nopHorpaduje.

7. Bbop6a npoTHB OCBETHUYKe NOPHOrpaduje

[TocToju HEKOJIMKO HAaYHMHA KAaKO 6U ce 3alITUTHUJH 0J] OCBETHUYKE MMOPHO-
rpaduje. Haume, cTpyumaiy 3a 60p6y NpoTUB OBOT peHOMeHa HaBO/ie HU3 Mepa
npeBeHnyje. [[ppa Mepa orJyiefia ce y TOMe J1a HUKa/la He IPAaBUMO €KCIJIUIIUTHE
doTorpaduje uam Bujeo-cHuMKe. TuMe o6e36ehyjeTe 3alITUTY KOja Tpaje
YaK M aKo HEKO Jiohe y noce/, Bauier TesedoHa UM yciie Jia pa3duje mudpy
KOjy KopucTUTe Ha TeJsiepoHy. OnacHOCT ce HapoYuTo noBehaBa ako nocToju
CUHXPOHH3aIHja ca pauyHapOM UJIH KJayloM. Ha Taj HauuH yBeK MOCTOje TpU
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KOIMje BallUX eKCIJIMLIUTHUX CJKKaA. [l[pyra Mepa ce oryiefia /ja, 4aK ako ©UMaTe
TaKBe CJMKe, UX He Illa/beTe HUKOM, 6e3 0631pa KOJUKO OBepeka UMaTe y
CBOT MapTHepa, jep Beh cyTpazaH je Mmoryhe aa gohe go nopemehaja y Bamum
O0JlHOCHMaA, YUMe cebe JUPEKTHO yrpoxaBaTe. HapesHa Mepa npeBeHIUje
OCBeTHHUKe NOpHOrpaduje ornea ce y ToMe Jia je NOTpeOGHO 3alITUTH CBOje
ypebaje ogrosapajyhum copTBepruMa. Yo6uUajeHo je Ja BUPYCH Hama1ajy Balile
ypebaje, npu uemy je Moryhe fa TUMe XaKepu Ji0CIIejy y oce/| BAalIUX IPUBATHUX
doTorpacduja. [locToje 6GpojHH aHTUBHUPYC MPOTPAMHU KOjU BaM Mory nomohu
Jla CIpeynTe Hana/ xakepa. YKOJIMKO Aohe 10 packu/ia Be3e UM jeJHOCTAaBHO
NoXKeJWTe Ja NapTHep He Mocejyje Ballle eKCIJIMIUTHE CJIUKe, HEMOjTe Ja
ce IJIAIIMTE /ia 3aTPakUTe Ja ce oHe obpuiny. CTora ce y ToMe orsiezia Tpeha
Mepa NnpeBeHIlMje. AKO 3aTpaXKUTe Ja ce eKCIJIUIUTHE CJAUKe 06puLly, TO 61
61J10 Haj6OoJbe /1a NapTHEP ypa/Ju pes BaMa Kako 6UCTe OGUJIM CUTYPHU Ja je
To ypaheno.!!

C TuM y Be3u NOTPE6HO je HATJIACUTH [ia je M0JI0XKaj XKPTBe A0JATHO OjadyaH
npecyjioM cyia u3 Hemaukor rpaza Ko6senua (Koblenz). Haume, cyj je oasiyyro
Jla je tHTUMHe doTorpaduje HEONXOJHO OOPHUCATU HAa KPajy Be3e aKo je To
3aTpakeHo o] MapTHepa. Y HaBeJleHOM cJiy4ajy Mymkaparl u3 XeceHa (Hes-
se) je HanpaBUO HEKOJUKO epOTCKUX poTorpaduja cBoje NapTHEPKe y3 tbeHY
carJlacHOCT. HakoH 3aBpuIieTKka lUXOBE Be3e, KeHa je 3aXTeBaJjia bpucame
cauka. Mehytum, myiikapar je To of6uo. Ha kpajy ce Ty»x60M o6paTuia cyay,
npu 4yeMy je 6uTHO uctahu ja MylIkapar, Hije 1oKka3ao HaMepy /ia CIIOPHE CINKe
penpoAyKyje UJid UX CTaBU Ha UHTepHeT. CyZ je 610 cTaBa fja 64 carJlacHOCT 3a
kKopuinhemwe U oceZoBabe MPUBATHO CHUMJ/bEHUX I'OJIUX CJAUKA MOTJIa GUTH
MOByYeHa [0 OCHOBY JIMYHUX IIpaBa Koja ce BpeAHYjy BUlIEe 0J BJAaCHUUYKUX
npaBa ¢oTorpada. [[pyrumM pednMa, Ty?>KeHa CTpaHa je 6usia y obaBe3u aa
obpuilie caMo roJjie U1K epOTCKe CJIUKE CBOje MapTHEPKE, A He OHe Ha KojuMa je
OHa IOTIYHO o/ieBeHa.'? To 3HauH Jja MpHCcTaHaK 3a KOpULIhermbe U IOCeI0BAbE
NPHUBATHO CHUMJbEHUX I'OJIUX CJIMKA MOKe 1a Oy/ie MOBYY€EH 0/l CTpaHe GUBIIET
napTHepa Ha OCHOBY JIMYHUX IIpaBa Koja ce BUIIIe leHe HEro BJaCHUYKa IIpaBa
doTorpada. Cyz ce mo3Bao Ha ynaHoBe 1(1) u 2(1) Hemaukor YcTaBa. Y 4jaHy
1(1) nponrcaHa je HeMOBPeAUBOCT JbYICKOT JOCTOjaHCTBA, 0K y 4aaHy 2(1) aa
CBAKOo JIMIle MMa [IPaBo Ha €cJ1060/1aH Pa3B0j CBOje IMYHOCTH CBE JI0K Ce He KpIlle
npaBa pyrux. Cy/je y mpaBo JJUYHOCTH MO/IBE0 MHTUMHY cdepy. 3alTHUTA Koja

11 TIIpema: https://www.pandasecurity.com/en/mediacenter/security/security-tips-
revenge-porn/. [Ipeyseto: 9. 11. 2022. roguHe.

12 Ilpema: https://www.theguardian.com/technology/2014/may/22/revenge-porn-victims-
boost-german-court-ruling. [IpeyseTto: 9. 11. 2022. roguHe.
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ce py>ka UHTUMHO]j cdepu 61JIa je BaxKHHU]ja 0/ OUJIO KOje 3alITUTe ay TOPCKUX
npaBa UJIM IIpaBa Koja cy faTta ¢potorpady 6GUBIIET JbybaBHHUKA. 3

OBa oz/yKa je BeoMa 6UTHA, jep oMoryhaBa fja ce cnpeuu 61J10 KaKBa LITETa
Ipe eBEHTYaJTHOT 06jaB/bUBakha eKCILJIMIIUTHUX CJIMKA U BUleo-3amnuca. Kako
6uCMo oAy pesiy 3Ha4Yaj oBe Npecy/ie, HaBeuheMo npumep ucto u3 Hemauke.
Pey je o napy us [lusenpopda (Diisseldorf). OHa je 6usia XoHOpapHU MO/, 0K
je meMy 610 x06u poTorpaducame. Tako je HacTasio Ha cToTUHe poTorpaduje,
nsMebhy octasior 1 u3 cnaBahe cobe. [lo pa3Boza je gouwsno Tokom 2010. roguHe,
ycJieJ; BUIIECTPYKOT arpecUBHOr MOHalllaka Mylukapua. HakoH pa3Boja,
OUBILIA CYNIpyTa je OTKPUJIA Jla CYy lbeHe HHTUMHe poTorpaduje nojesberme Ha
JpYLITBEHO] MPeXXH, Y3 HaBoheme /1a je moyesia 1a CHUMa nopHo ¢unimose. Mako
je TpaXkusia mpaBHY 3aIUTUTY, OKUJIO je OYUTJIeJHO A je Beh ZoMII0 10 U3BpIIeha
ocBeTHUUKe opHorpaduje. loHomemeM npecyse u3 KobseHia, noJoxaj ocoba
4yrje MHTUMHe ¢oTorpaduje UM BU/le0-3allMCH IOCTOje je 3HATHO OjayaH, jep
MOTY Jla Tpake BbUX0BO 6pUcakbe 0/MaxX HaKOH ITpeKu/ia Bese.

Jlesbeme mudpe 3a NpUCTYT TesiePOHY ca HEKUM JIPYTUM MOXe OUTH PU3UYHO.
Crora je Haj6o/be TO HEe paIUTH KAaKO OUCTE CMambUJIU MOTYRHOCT 1a HEKO
3JI0YNIOTpeOU Ballle TOBepeme. YKOJIHUKO PaIUTe HELITO Ha TesiepOHY, TabieTy
WJIM KOMIIjyTEePY, KaJ| [0/ Ce yAa/bUTe 3aKJ/bydajTe UX, jep je MOTpeOGHO caMo
HEKOJIMKO MUHYTa Jla HEKO MPUCTYIH BauuM ¢oTorpadujamMma u BUJEO-
3anucyuMa. 3ak/bydaBameM ypehaja, peTko Ko 61 ce yCyjuo ja NCKOPUCTH Ballle
0/iICyCTBO. Mepa npeBeHI[Hje ce MOXKe OTJIe/]aTU U ¥ TOMe /Ia Ce eKCIJIUIUTHE
CJIMKe U BU/JIe0-3alUCH YyBajy y noce6HOM doaaepy nox mudppom. Hajoospe 61
6uJ10 J1a ce TaKBU G OJIZIepHY CKJIAUIITE HA eKCTEPHOM Xap/ JUCKY YUME J[0IaTHO
noBehaBaTe 6e36eJHOCT 0/1 He3KeJbeHOT 00jaB/bUBahA BALIMX CJIMKA. Je/THA O
Mepa Koja MO3Ke /1a Bac 3allITUTH 0J] 0CBETHUYKe MOpHOrpaduje 0HOCH Ce Ha TO
Jla aKo ce 6aBUTe GPOTO MOJIEIMHIOM, Te Bac HeKO poTorpadulie y JaciiuBHUM
nosama, 3aMoJIUTe JaTy 0coby /ia MOMyHU o6pasal] KOjuM ce BpPLIU MPEHOC
ayTOPCKHUX NpaBa Ha Bac. Tako heTe 6UTH y 3HaTHO 60Jb0j TO3UIIUjH /12 aKO /lohe
J10 06jaB/bHMBakba TAKBUX CJIMKA cebe 3allITUTUTE MO/[HOLIeheM 3aXTeBa /Jja ce
TaKBe CJIMKe YKJIOHe ca uHTepHeTa. Cieseha Mepa oiHOCH ce HAa TPOAKTUBHO
O/ip>KaBalbe MO3UTUBHOT UMHUIIA HA JIPYUITBEHUM Mpexama, IpU 4YeMy je
NoTpe6GHO GPUCATH CBe OHO IITO Taj UMUN MOXe Aa Hapyiu. HauMme, cTpydmanu
3a MPEeBEHLUjy UCTUYY /A OJipKaBakbe O3UTUBHOT UMHIIAa MOXKe YMabUTH
IITETY HACTaJy eBEHTYaJHUM 06jaB/bUBabeM eKCIJIMIUTHUX poTorpaduja

13 TIpema: https://jezebel.com/german-court-rules-man-must-delete-naked-photos-of-
his-1583282543. [Ipey3eTo: 9. 11. 2022. rouHe.

14 TIlpema: https://www.theguardian.com/technology/2014/may/22/revenge-porn-victims-
boost-german-court-ruling. [IpeyseTto: 9. 11. 2022. roguHe.
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Ha uHTepHeTy."” [locsie/itba Mepa MpeBeHI|Hje Ce OJJHOCH Ha perucTpanujy 3a
kopuiihemwe onnuje Ha Google npeTpakuBauy noj HasuBoM Google alerts koja
BaM oMoryhaBa Jja oiMax ca3HaTe aKo je HeKO oKayuo Bamy ¢porTorpadujy.'®
C TumM y Be3u koMnaHuja Google, kao BjacHUK Hajuelrthe ynoTpe6/baBaHOT
WHTepHeT npeTrpaxusada, 2015. roagrHe je nocTtaJja CBecHa Ja Cy CJHKe
OCBeTHHYKe NMopHorpaduje LITeTHe 3a MOjeJUHIE, Te Jerpajupajy *XpTBe,
NpeTexHo xKeHe. U3MeDhy ocTaJsior je HaBeJeHO Zia he kKoMNaHMja NOMITOBATH
3axTeBe JbY/IU Jla YKJIOHHU ToJie UM CEeKCYaJIHO eKCIJIMIUTHE CIUKe Koje ce
JleJle 6e3 IBHUX0BOT NIpUCTaHKa U3 pesyaTaTta Google nperpare. Ouurae Ho
je na he Hamopu KOMNaHUje OTPAHUYUTH IUTETY Y3POKOBAHY OCBETHUYKOM
nopHorpaujoM. Mnak, u fasbe he cnopHU cajip:kaj IOCTOjaTH Ha NOjeAUHUM
BeO JIoKalMjama, to 61 oMoryhusio kweroBy Jasby AUCTpubynujy (Bjarnadottir,
2016, cTp. 215). McTo Tako, KoMnaHuja MeTa, BJlacHULIA APYIITBEHUX MpeXKa
Facebook u MucTarpam, je 2019. roiHe nokpeHyJia nporpam 3a 60p6y NpoTUB
OCBeTHHYKe nopHorpaduje.'’

8. 3ak/pyuak

Pa3Boj caBpeMeHUX TEXHOJIOTHja /IOBEO je, MOpeJ HECYMIbHBO BEJMKHX
6eHeduUTa 32 CBAKOJHEBHU }KUBOT, U J10 GPOjHUX MOTYNHOCTH 3a 3JI0yIOTPEDY.
JloBospHO je HaBecTu deepfake 1 revenge porn Kao HOBe 00JIMKe HAacHJ/ba Ha/
»keHaMma. OcBeTHHYKa MopHorpaduja u3a3ua 6pojHe HeraTUBHE MOCJEHIE.
Yak u mopej; CBUX Mepa NMpeBEeHIMje U YMambeha UITETE BEOMa je TEIIKO
YKJIOHUTH CBe CIIOPHE CJIMKe Ca UHTEepHeTa U JpylITBeHUX Mpexa. Kako 6u
ce BoAusa eprkacHa 60p6a NpOTUB OCBETHUYKe NOpHOrpaduje HeONX0JHO
je cipoBecTH eAyKallMjy Mpe cBera oco6a KeHCKOT 110J1a, jep je oBa BpcTa
Hacu/ba yIpaBJ/beHha YIJIABHOM NIpeMa HbHUMa, KaKBH CYy CBe PU3UILH CJakba
eKCIJIMIUTHUX ¢oTorpaduja U BUJIe0-CHUMAKa JIpyTUM ocobama, aju U
e/lyKOBaTH 0cobGe MYIIKOT I0Jia, Kao Hajyemhe W3BpLIMOLE OCBETHUYKE
nopHorpaduje, o TOMe Jia je TAaKBO MOHalllakbe HEMPUXBAT/bUBO U Zia he oHU
OUTH 3a TO CAaHKI[MOHHCAaHU. [loceGHYy MaXKby Tpeba MOCBETUTH YYeHULMA
OCHOBHHUX U CPeJIHbUX IKO0JIa, jep CY OHU BeJIMKU KOH3YMEHTH cajipKaja Ha
WHTEPHETY, a/Jli U KOPUCHUIY JIPYIITBEHUX MpPeXKa, IPU YeMy ce He Jube Ja
IaJby jeIHU IPyTrUMa eKCILJIMLUTHE CJIMKE.

15 Ilpewma: https://www.reputationdefender.com/blog/privacy/how-to-protect-yourself-
from-revenge-porn. [Ipey3seTo: 9. 11. 2022. roguHe

16 TIIpema: https://revengepornhelpline.org.uk/information-and-advice/step-by-step-
guides/how-to-set-up-a-google-alert/. [IpeyseTo: 9. 11. 2022. roguHe.

17 Ilpema: https://www.cnbc.com/2019/03/15/facebook-ai-tool-detects-revenge-porn-
before-its-reported.html, [IpeyseTo: 9. 11. 2022. roguHe.
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Kako 6u ce y Peny6saunu Cp6uju U3BpLUIMOLM OCBETHUYKe NMOpHOrpaduje
aJleKBaTHO Ka3HMJIM, 6uhe HEONXOJHO U3MEHUTH aHaJIM3UPaHa KPUBUYHA
JleJla UJ1M YBECTHU HOBO KPUBHYHO JleJio. Mnak, Tpe6a 6UTH 06jeKTUBaH a
vuctahu 1 Ja noctojehu HOpMaTUBHU OKBUD (He) Npy»a KPUBHUYHONPABHY
3alUTUTY, a4 Jla Ce OUeKyje [ia 3aKOHo/jaBall cjleid TpeH/ |y PYTUM Ap:KaBaMa,
Te WHKpPHMHHHIIE NOCe6HO KPHUBHUYHO JeJio MOJ, Ha3WBOM OCBETHHUYKA
nopHorpaduja. [loctaB/ba ce nuTame 3amto nocrojeha pememwa y Kpupuunom
3aKOHUKY He NPYKajy afleKBaTHY 3alITUTY. Pasjior siexu y YNbeHUIH Ja
Jl0 3alUTUTe /0J1a31 NOCPeJHUM NNYyTeM — TyMayeweM O/ pe/ioHu, IPU YeMy
3allTUTa HUje cBeobyxBaTHa. CTora, kako 61 ce noBehao cTeneH samTuTe
0/1 06jaB/bMBaba EKCIJIMLUTHUX CJIUKaA 6e3 J103BoJie 0cobe Koja je Ha lbUMa,
oyeKyje ce Jla 3aKOHO/laBal] LLITO CKOPHje peAy3Me oAroapajyhe kopaxe.
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REVENGE PORNOGRAPHY: CRIMINOLOGICAL
AND CRIMINAL LAW ASPECTS

Summary

The propensity to violence is inherent in every society. The development and growing
use of modern technologies has lately provided another instrument for victimization
of women on an unprecedented scale. This instrument is reflected in the emergence
of deepfake and revenge porn as new forms of violence against women. The subject
matter of analysis in this paper is revenge pornography, which will be observed
from the criminological and criminal law perspectives. In the first part of the paper,
after presenting the definition of the concept of revenge pornography, the author
elaborates on the key characteristics of revenge pornography as an instrument for
the victimization of women. The second part of the paper provides an overview of
the normative solutions on this subject matter in certain countries. Given the fact
that revenge pornography has been the subject matter of analysis of the European
Court of Human Rights in Strasbourg, the author analyzes the ECtHR case law on
this issue. In the next part, the author presents the normative framework on this
issue in the Republic of Serbia, viewed through the prism of revenge pornography.
The final part of the paper focuses on the fight against revenge pornography, with
the aim of providing adequate protection to female victims of this criminal offence.
Itis the only way to increase women’s security and confidence that state bodies will
provide adequate protection against the misuse of modern technologies.

Keywords: revenge pornography, violence, women, Republic of Serbia.
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HEYCTABHOCT 3AKOHA O OMIITEM YIIPABHOM NIOCTYIIKY
- YCTABHH CY/] KAO 'TIO3UHTHBHH 3AKOHO/JABAL *

Ancmpaxm: YcmasHu cyd je oeaacuo HeycmagHom 00ped6y ua. 178, cm. 3
3VI1, kojoM je odpebheH o6jekmugHU pok 3a NOHAB/LAME YNPABHO2 NOCMYNKA.
YecmasHu cy0 je ymepduo da je nocmojaree nomeHymoz poka HeycmagHo
y 00Hocy Ha dea 00 12 pas./ioza 3a hOHAB/LAHE NOCMYNKA, KOHKPEMHO,
Kad do noHass/warka nocmynka dosaasu ycaed mozaa wmo cy YemasHu cyo
no ycmasgHoj sxcaabu uau Eeponcku cyd no npedcmasyu ymepouau da je
pewerseM doHemMuM y ynpagHoM nocmynky nospeheHo Heko Ycmagom
uau Egponckom koHeeHYyujom 3ajemueHo npaso. Hadxcasocm, odpedba
ua. 178, cm. 3 3YIl nponucusaaa je o6jekmueHu pok 3a ceux 12 pasaoea
3a noHassarbe nocmynka. FbeHum ykaarbarbeM je Yecmasuu cyd uzauwiao
u3 ceoje y/noze 'HezamueHoz 3akoHOJasYya, me ymecmo 3aKoH0dasya
U38pUIUO NPABHO-NOAUMUYKU U360D, yKAarbajyhu u des108e HopMe Koju HUCy
Hecaa/aacHu ca Yemagom. Aymop kpumuuku cazsedasa npeomMemuy 004AyKy
YemagHoe cyda, ca cmaHosuwma rseHo2 06uMa, keHe NpagHe 0CHO8AHOCMU
u keHux nocaeduya. Kpumuyu je nodepzryma u ysnoeza 3akoHodasya, koju
Je nponycmuo npuauky 0a usameHu 00HOCHY 00ped6y mokKoMm uiecm meceyu
Koje My je Ha pacnosazarey ocmasguo YcmagHu cyo.

KmyuHe peuu: YcmagHu cyo, noHa8/bare nocmynka, 3aKoH 0 onuwimem
YNpagHoM nOCMYynKy.

“vukcucic@ius.bg.ac.rs
" Paj je uspaheH y okBupy npojekta [IpaBHor ¢pakysnrera YHuBepsurteTa y beorpaay
,CaBpeMeHU npobyeMu npaBHOT cucTeMa Cpouje”.
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1.YBog

YcraBHu cyg Cpbuje yTBpAHUO je fa oapenoba yi. 178, cT. 3 3akoHa 0 oniuTeM
ynpaBHoM noctynky! (,3YI1“) Huje y carJlacHOCTH ca YCTaBOM U IIOTBphHeHUM
MehyHapoHUM yroBopoM.> HaBejeHOM o/ipe160M 61O je mponucaH 06jeKTHBHU
pOK 3a NOHaBJ/bakhe YNPaBHOI NOCTYIKA, KOjU je U3HOCHUO IeT roJHHa 0f
KOHAYHOCTH pelllelkha JOHETOr y MOCTYIKY 4Hje ce NOHaBJ/bake TPaku.
O6jeKTHBHHU POK OJJHOCHO Ce Ha CBUX 12 pa3Jiora 3a NoHaB/bakbe NOCTYNKA, KOjU
Cy NIpONUCaHU y 4. 176, cT. 1 3YIL. YcTaBHU Cy[ je yTBPAHUO A je 06jeKTUBHU
pOK HeycTaBaH caMoO y OJHOCY Ha JiBa oJi TUX 12 pa3Jjiora, KOHKpPeTHO, Ka/j
ce NOCTYMNaK MOHaBJba 3aTO LITO je YCTaBHU Cy/, Y UCTOj yIIPaBHOj CTBApH, y
MOCTYIKY [0 YCTaBHOj *aJs1bH, yTBPAUO NOBpey UM ycKpahuBame JbYICKOT
WJIM MalbUHCKOT IIpaBa U cJ060/e 3ajeMyeHe YCTaBOM, @ MCTOBPEMEHO HUje
INOHULITHO OCIIOPEHO pellere,® U KaJ ce MOCTYNaK IOHABJ/bA 3aTO IITO je
EBponcku cyj 3a Jpy/icKa IpaBa y UCTOj yIpaBHOj CTBapu HaKHa/{HO Y TBP/HO
Jla cy IpaBa WJH cJ1060/e o HocHona npecTaBke nospeheHa uin yckpahena.!

HeycTaBHOCT 06jeKTUBHOT poka U3 4. 178, cT. 3 3YII Huje yTBpheHa y ogHOCY
Ha npeocTasnux 10 pa3Jiora 3a noHaBJ/bame NocTynka. llltaBuie, YcTaBHu cy[
je U3pUYKUTO pa3MaTpao HEYCTABHOCT MOMEHYTOr POKAa Y OZJHOCY Ha joIll TPH
pasJiora 3a MoHaBJ/bake NOCTYNKA U YTBPAHUO Jla ¥ OJHOCY Ha HBbUX OH HUje
HecarJiacaH ca YcTaBoM U noTBpheHUM MehyHapoaAHUM yroBopuma.® Yupkoc
TOMe, YCTaBHHU CY/ je YKUHYO 0/ipeZi6y 0 06jeKTUBHOM POKY Y O/JHOCY Ha CBe
pasJiore 3a OHaBJ/bakb€ MOCTYIIKA.

Ja 1 YcTtaBHU cyp MoXe [la KU/l 3aKOHCKe HOpMe KOje HUCY HecarslacHe
ca YctaBoM U noTBpheHuM MehyHapogHUM yroBopuma? /Jla jiu YCTaBHU Cy/,
TO MOXe Jla ypaJiu OHJA KaJl je TO HeONXO0JHO pPaju yKJ/ambawkba HOpMe UJIU
HEHOT JleJ1a KOjU jeCcTe HecarvlacaH ca YcTaBoM U NoTBpheHUM MehyHapoJHUM
yrosopuma?

1 ,Cnyx6enu rimacuuk PC“ 6p. 18/16,95/18 — ayTeHTUYHO TyMaueme, 2/23 - oxnyka YC.
2 Opnyka YcraBHor cyga 1¥3-253/2018 o 30. 6. 2022, ,Cayx6eHu riiacHuk PCY, 6p. 2/23.
3 Yan. 176, ct. 1, Tau. 11 3YII.
4 Yn. 176, ct. 1, Tau. 12 3YIIL.

5 Pememe o nmokpeTamwy NOCTyIKa y nNpegMeTy YcTtaBHor cyza 1¥3-253/2018 og 28. 10.
2021. Peu je 0 pazso3uma U3 4. 176, cT. 1, Tau. 8-10 3VYII, y kojuma cToju Aa ce nocTynak
NOHaBJba: 8) aKo je pelllebe JOHETO Ha OCHOBY JIa>KHe MCIIpaBe UJIH JIaXKHOT MCKa3a CBeloKa
WJIM BelllITaKa UJIM Kao NocJeAula APyror KpUBUYHOT feJa; 9) ako ce pelllere 3aCHUBA Ha
npecyjy cyja Wav ofJyLu APYyror opraHa Koja je KacHUje IpaBHOCHAXXHO NperHavyeHa,
YKHMHYyTa WM NOHULITeHa; 10) ako je Ha/JIeXXHU OpraH HaKHaJAHO U Y GUTHUM TaukKaMa
JAPYK4Hje NpaBHOCHAXXHO OAJIy4YHO O IPeTXOJHOM IUTaklky Ha KOMe je pelllere 3aCHOBAHO.
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PesoBu koju ciefie KpUTHUYKHU carjefaBajy OAJYKY YCTaBHOI cyJa KOjoM
je yTBpheHa HecarysiacHocT 4J. 178, c¢T. 3 3YII ca YcTtaBoM ¥ noTBpheHUM
MehyHapoJAHUM yroBOpHUMa, KaKo ca CTAHOBULITA HbeHOT 06MMa, TaKo U ca
CTAaHOBUUITA He€He [IPaBHE 0CHOBAHOCTH.

2. YcTaBHM Cy/, Kao 'MO3UTHBHM 3aKOHOAABaL

Y ycTaBHONpaBHO] TeopHjy, joil je KeszeH YcTaBHHM Cy/i Ha3Bao 'HEraTUBHUM
3akoHogaBueM’ (Vigano, 2018: 1). 3a pa3/iuKy o/ TO3UTUBHUX 3aKOHOJaBala’
(u11 mpenM3HUje, HOPMOTBOpPAl|A HAa PAa3JIMYMTUM HUBOKMaA jaBHE BJIACTH),
Ha npBoM MecTy HapogHe cKynmTHHe, KOjU JOHOCE ONIITEHOPMaTUBHE
aKTe, Te BplIe MPaBHO-NOJUTHYKe HU360pe IPU CTBApaby OMNUITHUX MNPABHUX
NpaBUJIa, YCTABHU CY/ je oBJalileH UCKJbYYMBO /la UyBa jeIUHCTBO IPaBHOT
NOpeTKa, Te la YKJakha HOpMe HUXKe IPaBHe cHare Koje HUCY Y carJlaCHOCTH ca
HOpMaMa Bulle npaBHe cHare (Ibid.). TakBa nojeJia HaAJIeXKHOCTH IPOUCTHYE U3
pPa3JIMYUTHX YJI0Ta, KOje y CUCTEMY NoZieJie BJIAaCTHU UMajy YCTaBHU CYJL U OpraHu
jaBHe BJIACTH KOju Cy oBJialiheHU /1a 06aBJbajy ONIITEHOPMATUBHY [J1eJ1aTHOCT.

Y npeiMeTHOj CTBapH, YCTaBHHU CyJ je 3a cebe Npey3eo y/ory U 'MO3UTUBHOT
3aK0HO/|aBIA’ Y [ieJly y KOjeM je HallpaBHUO CBECTAH IPABHO-NIOJUTUYKHU U360p Aa
usmeHu 3YIl uy feny y KojeM oH Huje 610 HecarjacaH ca YcTaBoM U NOTBpheHUM
MehyHapoaHUM yroBopuma. KOHKpeTHO, YCTaBHHU CY/ je YKUHYO 00jeKTUBHHU
POK 3a MOHaBJbake MOCTYNKA Koz, 10 pa3Jsiora® Ko/| KOjHX ce T0CTOjalbe TAKBOT
pOKa HHUje CyK06/baBaJIO Ca aKTHUMa BHUIIIE TPAaBHE CHAre.

3ay3uMajyhu cTaB /ia je nocTojalke 06jeKTUBHOT POKa 3a MOHaBJ/bakbe Y ABa
HaBe/leHa cJy4aja HecarJlacHO ca YCTaBOM U NOTBpheHUM MehyHapoAHUM
yroBopuMa (onpaB/jaHOCT TOT CTaBa Ce pa3MaTpa y HapeJHOM OJeJbKY),
YcTaBHM Cy/ Ce, 3alIpaBo, HAlllao y CUTYallujy Y KOjoj je Mopao Jja HAaYUHHU U360
u3Mebhy 1Be, jeJHAKO HellpaBHe aJiTEPHATHBE — Jla Y IPaBHOM IOPETKY 0CTaBU
HOPMY 3a KOjy cMaTpa /ia je HecarjiacHa ca HOpMOM BHIlIe [IpaBHe CHare UM Ja
Y3 IPaBHOT NIOpeTKa YKJOHU HOPMe 3a KOje He cMaTpa Jja Cy CylIpOTCTaBJ/beHe
aKTHUMa BUIlIe IpaBHE CHare. YCTaBHU CY/ je ©3abpao Jpyry Onuujy.

CMaTpaMo J1a NO3UTHUBHO [IPaBO He HY/IU pelllebe TpobseMa ¢ KOjUM YCTaBHHU
cyp cyoumo. Tpeba fojaTHO HArJaCUTH Jia je, y rpaHUILaMa nocrtojeher
3aKOHCKOT OKBUpA, YCTaBHU CyJ NIpeAy3eo0 jeJUuHy JOCTYIHY Mepy, KOjoM je
JlaTa ‘maT nosuuuja’ MorJa Jja ce NIpaBHO BasbaHo paciJete. Haume, YcTtaBHU
cyn je, ocnamwajyhu ce Ha 3akoH 0 YCTaBHOM CyAy’ 0JI0)KHUO 06GjaB/bUBabe
CBOje OJJIyKe 3a LIeCT MecCelX O/, JlaHa HEeHOr JOHOLIeHa, Te je MCTOM

6 UYn.176,cT. 1, Tau. 1-10 3YII.
7 ,Cnyx6enu rnacuuk PCY 6p.09/07,99/11,18/13 - ognyka ¥C,103/151u 40/15 - fp. 3aKOH.
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NPUJMKOM TY OJJIYKYy 3ajelHO ca pelllekheM O oJijlaramy 06jaB/bHUBaHa
JfloctaBuo Hapo/iHOj CKYNIITHHY, TO jeCT, JOHOCHUOLY NpeJMETHOT ONIITEr
akTa.® Hapo/iHa CKyIUITHHA je, HAXKaJIOCT, MPONYCTUJIA AATy NPUTUKY Ja
yia. 178, ct. 3 3VII ycksaau ca oAJiyKoM YCTaBHOM Cy/a, TO jecT, ca YcTaBOM
Y NoTBpheHUM MehyHapoJHUM yroBOpHUMa, UAKO TO He OU MpeCcTaB/bajio
HapOYUTH 3aKOHO/IaBHHU M3a30B.°

De lege ferenda, 3akoHomaBal 6u Tpebasio Aa pa3MoTpu Moryha pelierma
3a M3J1a3 U3 OBaKBUX cUTyauuja. [laBamwe oBJsamihema YCTaBHOM CyLy Ja
O/IJIOKH 00jaB/bHBaIb€ CBOje OJIJIVKE, Te J1a, CAMUM THUM, O/IJIOKHU NMpPeCcTaHaAK
BaXKeHa 0/ipe/i0e YHja je HeCcarJacHOCT Ca BUIIMM PaBHUM aKTOM YTBpheHa,
npejcTaBJ/ba A06pPY OCHOBY 3a pellaBake npobjeMa. Mnak, BUAu ce jja To
pelllerhe 3aXTeBa aHTAXKOBakbe TBOPILIA IPaBHe HOPMe Ha yCKJIahuBamby HOpMe ca
BUIIUM NPAaBHUM aKTOM, Kao0 IITO Ce BUJU U [1a TO AaHTAXKOBakhe MOXKe H30CTaTH.

Ca cTaHOBHMILITA MPUHIMIIA TO/ieJie BJACTH M OZJHOCA YCTAaBHOT Cy/a mpeMa
OpraHuMa jaBHe BJIACTH KOjH YCBajajy ONMLITe MpaBHE aKTe, a N0ce6HO mpeMa
Hapo/1HOj CKY I THHH, 3aKOHCKO pelleHe 110 KojeM ce 06aBe3yjy TBOPLU HOPMU
Jla UCTe YCKJIaJie Ca BUILUM NPaBHUM aKTUMa JieJiyje IPaBUYHO, aJId HE YBEK
Y M3BO//bUBO. [I[ponucuBambe MpaBHUX CaHKI[Mja He 6 KMaJI0O HU CMHCJIA HU
JlejcTBa y3uMajyhu y 063up mosioxaj oBux oprana. Ociamame Ha IOJUTHYKY
O/ITOBOPHOCT He /leJlyje Kao UIITA 1eJIOTBOPHHUje 3aKOHCKO pellere.

JeAHAKO HEKBAJIUTETHO, a MOX/|a M HEYCTABHO, OMJIO 61 M 3aKOHCKO pelleme
py KojeM ce YCTaBHOM CyJAy He [103BOJbaBa Jia y OBAaKBUM CHUTyalHjama
yKJ/Jaka HopMe HecarJlacHe ca HopMaMa BUllle IpaBHe cHare. [loTeHnuja 3a
3JI0ynOoTpeOy BJIACTU 61 Y TOM CJ1y4ajy 610 HeIPUXBAT/bUBO BHUCOK.

Ha cpepunu nyTa, uaMehy yeknha ¥ HaKOBH-Q, MOIJIO 6U Ce pa3MUILI/bATHU O
NpONUCUBaby KOHCYJTAaTHBHOI MEXaHU3Ma, Koju 61 IoJijpa3yMeBao o6aBe3y
YcTaBHOT cy/a ja yKake Ha HeMOT'YNHOCT OICTajakba y IPaBHOM OPETKY HOpMe
KOja je HecarsiacHa ca BULIMM MPaBHUM aKTHMa, Y3 YII030perhe TBOPLY HOpMe Jja
yKJlamake TaKBe HOpMe HY>KHO N10/jpa3yMeBa U YKJIakbakbe 0Ape/ 01 WY esa
openby Koje HUCY HecaIylaCHe ca BUIIMM IPaBHUM aKTUMa. Y3 0CTaBJ/bakbe
pa3yMHor poka'®3ayckJahuBamme 0CIIOPEHOT aKTa Ca aKTOM BHIIIE IPABHE CHArE,

8 Y. 58, cT. 4 15 3aKkoHa 0 YCTaBHOM Cy[y.

9 Oppenba yi. 178, ct. 3 3YII, Koja je npecTaJjia ja Baxy, ryacuia je: ,Kaza uctekHe net
roJiHa 0/l Ka/ia je CTpaHKa o6aBelITeHa 0 KOHAaUHOM pelllekby, BUllle He MOXe Jla ce 3aXTeBa
NOHAaBJbake IOCTYKA, HUTHU OPTaH MO2Xe /1a IOHOBY MOCTYIaK 110 CJy>K6eHO0j AYKHOCTU.”
JloBoJbHO 61 6UJIO A je ofpei0a U3MeHeHa TaKo LITO 6U Ha BbeHOM Kpajy 6uJia o6pucaHa
TayKa, CTaBJ/beHa 3ameTa U JjolaTe Pevu: ,ako je OCHOB 3a IOHABJbake HEKHU 0] pa3Jiora us
4. 176, ctaB (1) Tau. 1) - 10) oBor 3akoHa.”

10 Y Tom CMUCJIy IOCTaBJ/ba Ce U IMTamke Aa JU 6u HOCTOjehI/IX mecT Mecelnu, KOJIMKO ce
MOXe OAJIOXKUTH O6jaBJ’bI/IBaH:e o4JyKe YctaBHOT cyaa, YyBeK 6H1JI0 JAO0BOJbHO 3a Cl'lpOBOI;JEH:)e
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TO 6Y, Cje/IHe CTpaHe, aJI0 IPUJIUKY TBOPILY HOPMeE /ia cayyBa JleJI0Be aKTa KOju
HUCY HecarJlaCHH ca BUIIMM MIPaBHUM aKTHUMa, ZIOK OH, C IpyTe CTPaHe, y CIAy4ajy
HM30CTaHKa peakIijyje TBOPIla HOPME, N0/[pa3yMeBaJio HeroB UMILJIUIUTHH
NPaBHO-MIOJIUTUYKHY 360D J1a U 1IeJIOBU aKTa KOjU HUCY HecarJlaCHU ca BUIIUM
NpPaBHUM aKTHUMa Oy/ly YKJIOHeHU U3 IPaBHOT MOPeTKa. YCTaBHU Cy/1 64 OHJA
0CTao 'HeraTHMBHH 3aKOHO/ZABall’, a TBOpAl| HOpMe ‘TO03UTUBHU 3aKOHO/IaBaly,
OMJIO J1a CBOjY ONIIITEHOPMATHUBHY JIeJIaATHOCT BPIIHM U3PUYUTO (MI3MEHOM aKTa),
6uJ10 1a je Bpu npehyTHO (M30CTajarbeM peaKljHje Ha MO3UB YCTaBHOT Cy/1a).

YnopesHo ycTaBHO NpaBoO HYAU joll jefHO Moryhe pelleme - JOHOLIEHE
WHTepnpeTaTUBHUX OJ|IyKa 0/} CTpaHe yCTaBHOT CyAcTBa. Ped je o ogsykama
KojuMa ce ofpehyje TyMauemwe ocriopeHe oJipesbe Koje je y carJlaCHOCTH C
BULIMM IPaBHUM aKTUMa, UCKJbY Uy jyN U UCTOBPEMEHO APYTra, ca aKTUMa BULE
NpaBHe CHare HecarjiacHa TyMavema gate oZpezoe (Bercholc, 2017: 34). TakBa
jelHAa UHTepIIpeTaTUBHA O/JIYKa je MorJla y JaTOM CJ1y4ajy MOCTUNU XKeJ/beHU
I[1Jb — OCTaBJbakbe ope6e 4. 178, cT. 3 3YIl y npaBHOM MOPETKY, y3 TyMadyeke
Jla ce 06jeKTHBHU POK He IPUMebyje y ZiBa cCliopHa cay4vaja (4. 176, ct. 1, Tad.
11wu 12 3YII)."

3.IIpaBHa (HE)OCHOBAHOCT CTaBa O HEYCTAaBHOCTH
3aKoHa 0 OMIITEM YIIPABHOM NOCTYNKY

3.1. Onuc cayuaja

YctaBHU cy/[ je yTBpAKO Aa HecaryacHocT 4. 178, ¢t. 3 3YTI ¢ YcraBom!? u
EBpOICKOM KOHBEHIIMjOM 3a 3alITUTY JbYACKHX MpaBa U OCHOBHHUX €J1060/a
(LEBpormncka koHBeHIHja“)'® mpou3Jsa3u U3 YUbeHUIlE Ja je HhOM YTBpheH

1'[0Tpe6He HOpMaTHUBHE I/IHTepBeHL(I/Ije.

11 IpuToM 6 1 YCTaBHHU CY/J| 3aJp>Kao0 y/I0T'y 'HeraTUBHOT 3aKOHO/aBIa’, jep He 61 YKJIamhao
JleJIOBe HOpMe KOjH Cy carJIacHU ca YcTaBoM M noTBpheHUM MehyHapogHUM yroBoprMma.

12 YcraB Peny6auke Cp6uje, ,Cnyx6enu rinacauk PCY 6p. 98/06 u 115/21.

13 3akoH o patudukanuju EBponcke KoHBeHIIMje 32 3aLITUTY JbYACKHUX IIpaBa U OCHOBHUX
ca060/a, u3sMeweHe y ckJaany ca [IpoTokosioMm 6poj 11, [IpoTokoJsia y3 KonBeHLUjy 3a
3alITUTY JbYyACKUX IPaBa M OCHOBHUX €J1060/3, [IpoTokoa 6poj 4 y3 KoHBeHIIMjy 3a 3alITUTY
JbYACKUX IPaBa U OCHOBHUX €J1060/1a KOjUM ce 06e36ehyjy u3BecHa npaBa U cj1060/e Koju
HUCY YKJ/bydeHU Yy KonBeH1IMjy U [IpBU poTOKO0J y3 1Y, [IpoToko.1a 6poj 6 y3 KouBeHLUjy
3a 3alUTUTY JbYACKUX IIpaBa U OCHOBHUX €J10607a 0 yKHAaky CMPTHe Ka3He, [I[poTokoa
6poj 7 y3 KoHBeH1IMjy 32 3alITUTY JbYICKUX IpaBa U OCHOBHUX cJ1060/a, [IpoToko.1a 6poj 12
y3 KoHBeH1IMjy 32 3alUTUTY J/bY[CKUX IpaBa U OCHOBHUX cJ1060/a U [IpoToko.ia 6poj 13 y3
KoHBeHIMjy 32 3alUTUTY JbYACKUX IpaBa U OCHOBHUX €/1060/1a 0 KU akby CMPTHe KasHe y
CBUM OKOJIHOCTUMa, ,CJ1. iucT CUT' — MehyHapoaHu yrosopu*, 6p. 9/03,5/05u 7/05 - ucnp.
u ,Ci. rnacHuk PC — MehyHnapoanu yrosopu®, 6p. 12/10 1 10/15.
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06jeKTUBHU POK 3a JiBa pasJora 3a NOJHOLIEHke 3aXTeBa 3a IOHAB/bakbhe
MIOCTYIKa, OJHOCHO MOHaBJ/bakbe NMOCTYIKA O CTpaHe HaJJIe)KHOI opraHa
ynpase. KOHKpeTHO je ped 0 pasJio3uMa NIPONUCAHUM y 4. 176, cT. 1, Tay.
11 u 12 3VYII. BbuMa je nponucaHo /ia ce MOCTYNaK KOjU je OKOHYaH pellemheM
NpPOTHUB KOjer He MOXKe Jla Ce U3jaBH »kaJs16a (KOHAYHO pelllehe) OHaBJ/ba, U3Mehy
0CTaJIOT, aKo je YCTaBHU CY/Z Y UCTOj YIIPABHOj CTBAPH, ¥ NIOCTYIIKY 10 yCTABHO]
»KaJIOU yTBPA MO NOBPey UK ycKpahrBamwe JbY/ICKOT UM MalbUHCKOT IIpaBa
U cj060/ie 3ajeMuyeHe YCTaBOM, a HCTOBPEMEHO HHje MOHHUIITHO OCIIOPEHO
pelueme (Tauka 11) 1 ako je EBponcku cyz 3a Jby/CKa IpaBa y UCTOj YIIPABHO]
CTBapy HAKHA/JHO YTBPJHUO /la Cy IpaBa MJIU c/1060/e oJHOCHOoLa TPpe/iCTaBKe
noBpeheHna uiu yckpahena (Tauka 12).

YcTaBHHU Cy/ je 3ay3eo0 CTaB Ja 0CTOjalbe TaKBOT 00jeKTUBHOT POKa HHje
y carJlacHOCTH ca YcTaBoM M EBpOICKOM KOHBEHIIMjOM 3aTO LUTO ,CTPaHKa
HU Ha KOjU HauMUH He MOKe Jjla yTH4Ye Ha TO /ia Ce NMOCTYyIaK 3allTUTe HbeHUX
3ajeMYeHUX IpaBa NIpeJi YCTaBHUM CYZ,0M U EBPONICKUM Cy/J0M 3a Jby/iCKa IpaBa
(LEBponcku cya“) okoHYa Ipe UCTeKa poKa NPONKCAHOT OCIIOPEHOM 0Zipei60M
ysjaHa 178. cTaB 3. 3aK0Ha, a OKOHYake TUX IOCTYIaKa je yCJIOB 3a IO HOLIe e
3axTeBa 3a IOHaBJbakbe MocTynka.”*

Jlocsie1HO HaBeleHOM CXBaTakby, YCTaBHU CY/, je pelllelheM 0/10M0 UHULIUjaTUBY
3a oueHy carjacHocTH 4J1. 178, cT. 3, 3YIl ca YcTaBoM U EBponickoM KOHBEHLHjOM
y Be3U ca TpH Apyra pasJiora 3a IoHaBJbake NOCTYINKa, NponyucaHa y 4. 176,
cT. 1, Tau. 8-10 3YIL,*® jep y ®buMa OHaBJbakbe MOCTY KA 3aBUCH 0/] IOHOIIEHha
oJJsyka fjoMahux cysoBa u/ujau opraHa ynpase. Ha ybp3amwe noctynka u
JIOHOIIee OJJIYKa npeJ foMahuM cyjoBUMa U OpraHuMa ympase, cjaefehu
panuo oyKe YCTaBHOT Cy/ja, CTpaHKa MOe Jla yTUYe KOpucTehr MexaHHU3Me
npomnucaHe 3aKOHOM 0 3allTUTH paBa Ha cyhewe y pa3yMHOM poOKY.

YcTaBHY cyA y OAJIyIM HAaBOJHU U [ja OBO HUje NMPBU NYT A Ce U3 NIPaBHOT
NopeTKa yKJakajy oZpesade 0 06jeKTUBHOM POKY 3a IOHABJbake NOCTYIKA, a
y Be3U ca ofJiykaMa YcTaBHOT cyza u EBpornickor cyza. UcToBeTHe ofpefoe cy

14 OpnykaYcraBHor cygalys-253/2018 ox 30.6.2022,,Cnyx6eHu rinacHuk PCY, 6p. 2/23.

15 Pememe o mokpeTamwy NOCTyINKa y npegMeTy YcTaBHor cyga 1Y3-253/2018 opx 28. 10.
2021. Pe4 je o0 passio3uma u3 uJ. 176, cT. 1, Tau. 8-10 3YII, y kojumMa cToju Jia ce nocTymnak
NOHaBJba: 8) aKo je pelllehe JOHETO Ha OCHOBY JIa>KHe UCIIpaBe UJIH JIaXKHOT MCKa3a CBeJloKa
WJIM BelllITaKa UJIM Kao NocJeAula APYTror KPUBUYHOT fles1a; 9) ako ce pelllere 3aCHUBA Ha
npecyjy cyja Wav ofJyLu APYyror opraHa Koja je KacHUje IpaBHOCHAXXHO NperHavyeHa,
YKHMHyTa WM NOHULITeHa; 10) ako je HaJJIeXXHU OpraH HaKHa/AHO U Y GUTHUM TaukKaMa
JApPYKuHje IPaBHOCHAXXHO O/JIyYHO O IPEeTXOJHOM IUTakky Ha KOMe je pelllere 3aCHOBAHO.

16 ,Cny»x6enu riacHuk PC“ 6p. 40/2015.
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VHTEPBEHIMjOM YCTaBHOTI Cy/la NIPeTXO04HO YKJIOWkeHe U3 3aKOHA O IaPHUYHOM
nocTynky'’ u 3akoHa o npekpiiajuma.'?

3.2. Odped6e Ycmaesa u Eeponcke KoHeeHYuje y 00HOCY HA Koje je
npoyersusat 4. 178, cm. 3 3akoHa o onuimem ynpagHom nocmynky

Pememe KojuM je MOKpEeHYT NOCTyNAK NpeJ YCTaBHUM CY[O0M, Kao U OAJIyKa
KojoM je yTBpheHa HeycTaBHOCT 4Ji. 178, c¢T. 3 3YII He npy»kajy jacHy U foCaeHY
H/iejy o IpaBHOM OCHOBY 3a yTBphHUBame HeyCTaBHOCTH NIpeJiMeTHe oJipefioe.

HepocsnenHocT oAJ1yKa YcTaBHOT Cy/ia y OBOM IpeIMETY OIJie/ia ce y HaBohemwy
pa3/IMYUTHUX opendu YcraBa u EBporncke KOHBeHIUje C KOjuMa HaBeJeHa
ozApenba, HABOJHO, HUje Y carJlacHOCTU. HauMe, YcTaBHU cy U y pellewy U y
OJUIYLIY IOHETUM Y OBOM IIpeIMeTY,'” Kao peJieBaHTHE 3a 0/[JIyYMBakbe HABOIU
oapen6eds.22,ct. 1,4 32, cT. 1 mui. 36 Ycrasa,?’ onpenbe yn. 6, ctT. 1 mui. 13
EBporncke KOHBeHIHje,?! aJiv ce MPUJIMKOM YTBphHUBakwa HecarJacHoCTH 4J1. 178,
cT. 3 3YIl naspe He mo3uBa Ha 4J1. 6, cT. 1 EBponcke konBeHnyje. /lasbe, YcTaBHU
Cy/l Ha jeJHOM MeCTy y OJIJIy111 KOHCTaTYyje /a je 4. 13 EBporncke KOHBeHIMje

17 OpnykaYcraBHor cymalys-147/2012 0p21.2.2013,,Cnyx6enu rnacHuk PCY, 6p. 74/13.
18 Opnyka YcraBHor cynaly3-25/2018 on 7. 4. 2022, ,Cnyx6eHu racHuk PCY, 6p. 112/22.

19 Opsyka v peliewe cy npey3eTH U3 6ase cyjcke npakce YcraBHor cyja (http://www.
ustavni.sud.rs/page/jurisprudence/35/, npuctynsbeno 23. 3. 2023). CTpaHUIe U MACyCH
OJI/IYKE U pellielha HUCY HYMepPHUCAHH, Te Ce CaMO KOJI 0CJOBHHUX [[UTATa HABOU O/laKJjIe
cy npey3eTH (J1a I U3 OAJIYKe UJIU U3 pelllerkha) U 6e3 HaBohewa oropapajyhe ctpanule
U macyca.

20 CBako MMa IpaBO Ha CYACKY 3alITUTY ako My je noBpeheHo nau yckpaheHo Heko
JbY/ICKO UJIM MalbUHCKO IPaBO 3ajeM4YeHO0 YCTaBOM, Kao U IPaBOo Ha yKJIakakwe NocaeAula
Koje cy moBpesoM HacTaJjie (4aaH 22, ctaB 1 YcraBa). CBako uMa npaBo [ia He3aBUCaH,
HellpUCTpacaH U 3aKOHOM Beh yCTaHOBJbEH CYJ, IPAaBUYHO U y Pa3yMHOM POKY, jaBHO
pacnpaBH U OJIJIYYU O HerOBMM IIpaBHMa U 06aBe3aMa, 0CHOBAHOCTH CyMibe Koja je 6uJIa
pasJior 3a NoKpeTame IOCTYIKa, Kao ¥ 0 ONTYyK6aMa NIPOTUB wera (4s1aH 32, ctaB 1 YcTasa).
JeMuu ce jefHaKa 3alITUTA IpaBa peJ CyA0BUMaA U APYTUM Jip2KaBHUM OpraHMMa, UMaoliMa
jaBHUX oBJslallthera M OpraHMMa ay TOHOMHe [TOKPajuHe U je/JHHULA IOKAJIHe caMOyIIpaBe.
CBako MMa NpaBo Ha *aJby UK APpyTro IPaBHO CPeiICTBO NPOTUB O//1YKe KOjoM ce 0Ji/Iyuyje
0 HkerOBOM IpaBy, 06aBe3U MJIM HAa 3aKOHY 3aCHOBAaHOM HHTepecy (4saH 36).

21 CBako, TOKOM O/JlyuMBama O HeroBuM rpahaHCcKUM NpaBUMa U o6aBe3aMa UJHU O
KPUBUYHO] ONTY>K6M NPOTUB Kera, MMa IpaBo Ha IPaBUYHY U jaBHY paclpaBy y pa3yMHOM
pPOKYy NnpeJi He3aBUCHUM U HEIPUCTPACHUM CYy/,0M, 06pa30BaHUM Ha OCHOBY 3aKOHa (4/1aH
6, ctaB 1 EBporncke koHBeHLIMje). CBako KoMe Cy NoBpeheHa npaBa u cji060/e npesiBUheHU
y OBOj KOHBEHIIUjU UMa IPaBo Ha AieJOTBOPaH IPaBHU JIeK Ipe/ HaljHOHAJIHUM BJIaCTUMa,
6e3 063Mpa jecy Jiu NOBpeAy U3BPILMJIA JIMLA KOja Cy NOCTyNnaJja y cay>kK6eHoOM CBOjCTBY
(unan 13 EBporicke KOHBeHIIHj€).
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jenHa ox oApenaba c kojuma ui. 178, ct. 3 3YII Huje y caryiacHOCTH,?? 10K Ha
JIpyroM MeCTY M03HBakbe Ha Ty 0 peby usocraje.??

Ynpkoc omvcaHoj HeJOCJeJHOCTH M CTBOpPEHO] KOHQY3HWjH, CBakKa o[
HaBeJleHUX o/ipe/iaba BHlle TpaBHe CHare oJ] ykjoweHe HopMe 3YII Tpeba fa
Oy/Zie aHaIM3UPaHa, Kao MOTEeHIMjaJJHU IPaBHU OCHOB 3a JIOHOLIEHE OJIyKe
YcTaBHOT cyAa.

Onpenbe 4. 32 YcTtaBa U 4. 6 EBporcke KOHBEHIMje FrapaHTyjy NpaBo Ha
npaBuYHO cyheme. [I[paBo Ha NpaBUYHO cyhemwe noApa3yMeBa Aa MPUJIUKOM
O/JlyyMBaka 0 HeYUjUM IpaBUMa, o6aBe3aMa UJIHU Ka3HEHOj 0JITOBOPHOCTHU
Tpeba J1a 0[Jiy4yje 3aKOHOM YCTaHOBJbEH, HE3aBUCAH U HENPUCTPACAH CYZ,
Y TO Ha jaBHOj pacnpaBH, Y NPaBUYHOM MOCTYIKY (TO jecT, HOCTYNKY ca
oaroBapajyhuM nporecHUM rapaHijjamMa) u y pa3yMHOM POKY.

Jla 6u cTpaHka 6usa y MoryhHocTH fa (mocpesHO) OCIOPHU YIpPaBHU aKT
YCTaBHOM KaJI60M npeJ YCTaBHUM CYZ,0M UJIH TPeACTaBKOM npes EBpornckum
CyZ0M, MOpa NMPETXOJHO /ia UCIPIH CBa pacloJioKHUBa NpaBHa CPeJCTBa,
ykby4yjyhu u Tyx6y npesa YopaBHUM cyZoM.?> YpaBHHU Cy/[| U MOCTYIaK

22 ,YcTaBHHU CyJ HaJja3u /la HaBeJleHO 3aKOHCKO pelllele HUje carjacHo ca YcTaBOM
yTBpheHUM HadesioM Zla CBaKO MMa NMPaBO Ha CYZCKY 3alITUTY, aKo MY je moBpeheHo
un yckpaheHo HeKO JbY/ICKO MJIM MarbHHCKO IPaBo 3ajeM4YeHO0 YCTaBOM, Kao M MpaBo Ha
yKJIamame MocJaeAula Koje Cy TOM NOBpeJjoM HacTaJle (4siaH 22, ctaB 1 YcraBa), 6yayhu
Jla ce y THM CJly4yajeBHMa NPONKCAaHO IPAaBHO CPE/ICTBO HE MOXKeE CMAaTPATH JeJIOTBOPHUM
ca cTaHoBHUIITA 4iaHa 13 EBponcke KOHBeHI[Hje 3a 3alITUTY JbY/ACKUX TPaBa U OCHOBHUX
cao6opa.”

23 ,Umajyhu y Buay cBe HaBeseHo, CyA je yTBpAMO Aa ce ogpeaooM usiaHa 178. ctas 3.y
Be3H ca yjaHoM 176.ctaB 1. Tad. 11) n 12) 3akoHa 0 oNuITEM yIPaBHOM OCTYIKY, JOBOAHU
y IHMTambe OCTBapUBakbe JPYyTrux NpaBa 3ajeMYeHHUX YCTaBOM, 0JJHOCHO 33aiUpe y CYIITHHY
YcTaBOM 3ajeMyeHUX IpaBa, U TO KOHKPETHO paBa Ha NpaBUYHO cyheme 1 npaBa Ha IpaB-
HO cpeACcTBO U3 4. 32. 1 36. YcTaBa. OBO cTOra ITO, y CUTYallMju KaJja CTPaHKa He MOXe
YTHULIATU Ha BDEMEHCKO OrpaHuYere I0CTYIKa Npes YCTaBHUM CyZ0M, 04HOCHO EBpornickum
Cy/Zi0M 3a Jby/iCKa IpaBa, 06jeKTUBHU POK O/ IeT r0/{HA 3a IOHABJbakbe YIIPAaBHOT IOCTY KA
O/l laHA Ka/ia je CTpaHKa o6aBellTeHa 0 KOHAYHOM pelllewhy, JOBOAU Y NUTake YCTaBHY
rapaHiujy u3 4jaHa 22. ctaB 1. YcTaBa, 0ofHOCHO MOTYhHOCT yK/Iakamka nocjaejuna Koje
Cy IOBpeJioM HacTaJle KajJ, YCTaBHU CyJ, y UCTO] YIIPABHOj CTBAPH, Y HOCTYIIKY 10 yCTABHOj
JKaJIOW YTBP/M NOBpeAy UM ycKkpahuBamwe JbyICKOT MJIM MalkbMHCKOL paBa U cj060/e
3ajeMyeHe YCTaBOM, a MICTOBPEMEHO HUje MOHULITHO OCIIOPEHO pellekhe, 0JHOCHO Ka/y
EBporncku cyz 3a /by/icKa IpaBa y UCTOj YIPAaBHOj CTBApU HAKHA/JHO YTBP/U Jia Cy TpaBa U
cJ060/€e MOIHOCHOLA ITpeJICTaBKe MoBpeheHa un yckpaheHa.”

24 Bulie o MojMy He3aBUCHOT U HEMPUCTPACHOT cyJa y npakcu EBpormnckor cyza, B. (CaBeT
EBpomne, 2018: 49-62). O mojMy npaBa Ha NpaBUYHO cyhewe y ynpaBHOM npay, B. (Lyuuh,
2009a).

25 YKOJIMKO cy/ACKa 3allTUTa HUje 06e36eheHa npes YnpaBHUM Cy/i0M, OH/Jla Mopa Aia 6yie
o6e36eheHa npes pyruM cyloM, carjacHo 4. 198, cT. 2 YcraBa, npuMepa paju y paHOM
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npes YNpaBHUM Cy/JIOM, HaueJIHO IOCMAaTpPaHo, IPy»Kajy NoTpebHe rapaHuuje
npaBu4yHOT cyhemwa (Lynuh, 20096).

[TocToje fBe fofaTHE CMeTH=E OCJalkbalkby Ha IPaBO HAa MPaBUYHO cyhemwe
MPUJIMKOM OLleHe yCTaBHOCTU POKOBA 3a MOHaBJ/bake NMOCTyNKa. [IpBa, HUje
YOIIILITEe pey o CyAy, Beh o opraHy ynpase, TO jecT, HUje ped o cyAckoM, Beh o
YHpPaBHOM NOCTYINKY. YCTaBHU CY/i Ce paHHje 0CJAamkhao Ha MPaBo Ha MPaBUYHO
cybeme pasu yk1amwamwa 06jeKTUBHUX POKOBA 3a IOHABJ/bakhe MOCTYIIKA, aJl1 je
TO YMHHUO y CYyZICKUM NMOCTYNIIMMa - TapHUYHOM U IpeKplIajHoM. YnwbeHuna f1a
ce OBJie paJiy 0 YIIpaBHOM IOCTYIIKY, AeJiyje la Huje yBaXkeHa. [lpyra, ako 6u ce
CMaTpaJio /ja ¥ BaHpeJHa IpaBHa CpeJICTBA, a IOHaB/bakhe NOCTYIIKA je TAKBO
IpaBHO CPeACTBO, Tpeba /a UCIyHe CBe YCJI0Be MpONKcaHe y 4. 32 YcTaBa
Y 4. 6, cT. 1 EBporncke KOHBeHIIMje, OHZIa 6 TO 3HAYMJIO a U MOCTYIIHU M0
BaHpeJHUM IIPaBHUM CpeJICTBUMA Tpeba 1a OCUTypajy CTaHAAp/Ae NPABUYHOT
cybemwa nonyT oAprKaBamwa yCMeHe paclnpaBe U MOIyhHOCTH ocrnopaBamba
yTBphEHOT YUHeHUYHOT CTawa.?® To 3acCUTYPHO HUje c/y4aj ca BAHPeAHUM
MpaBHUM CpeACTBUMA, KaKO y yIPaBHOM NpPaBy, TAKO U y HEKUM JPYTUM
rpaHama npasa. Kao npuMep HaBoZMMO 3axTeB 3a IPEUCIIUTUBAKE CYLCKe
0/ITyKe,”” KOju ce y yIPaBHOM CIIOPY M3jaBJ/byje BpXOBHOM KacaimoHOM CyLy,
Y peBU3H]jy, Koja ce y MapHUYHOM MOCTYIKY H3jaBJbyje HCTOM CyAy.28

Onpenbe 4. 36 YcraBa v ui. 13 EBponicke KOHBEHI[Uje rapaHTyjy MpaBo Ha
npaBHO cpeAcTBO. Y. 36, CT. 2 YcTaBa npomnucyje Aa CBako MMa NpaBo Ha
»KaJIOy WJIM APYTro MNPaBHO CPEACTBO MPOTHUB OAJYKE KOjOM Ce OAJIy4yje O
HEeroBOM IpaBy, 06aBe3M MJM Ha 3aKOHY 3aCHOBAaHOM MHTepecy, A0K 4J. 13
EBporncke koHBeHIHje TpeiBUDa Jla cCBako KoMe cy oBpeheHa npaBa v cyio6071e
npeaBuheHU y 0BOj KOHBEHIIMjU KMa IPaBo Ha [ieJIOTBOPaH NpaBHU JIeK Ipej
HaIlMOHAJIHUM BJIaCTUMA, 6€3 0631pa jecy Jik IOBpey U3BpLIKJIA JTHLA KOja Cy
NoCTynaJsay cayX6eHoM cBOjcTBY. Beh jesnuko TymMauerwe HaBeJeHUX HOPMU
yKa3syje Ha YMbEHUIY [1a Ce ’bMa 3aXTeBa MPUCTYI jeJHOM IPABHOM CPEJCTBY,
jeJHOM IOCTYNKY Y KojeM he ce mperucnuTaTH OAJyKa KOjOM je 0JJIy4eHO O
HeuUjuM NpaBUMa, 06aBe3aMa UJU Ha 3aKOHY 3aCHOBAaHUM UHTepecuMa.?’
Oxpenba 4. 36, cT. 2 YcTaBa KOPUCTH BE3HHUK ,UJaH”, OK HOpMa 4J. 13

cnopy, lumutpujeBuh, 2022: 475.

26 Ysan 6 EBponcke KOHBEHIIMje He TapaHTYje YaK HY IpaBo Ha a6y (Mole, Harby, 2006: 8).
TuM npe He ypebhyje nporiecHe rapaHijyje y IOCTYIKY [0 BAHPEAHUM IPaBHUM CPeJICTBUMA.

27 Yn.49 3akoHa 0 ypaBHUM CIOpOBUMa, ,Cinyk6eHu riacuauk PCY, 6p. 111/09.

28 Y. 403 3akoHa 0 mapHUYHOM NoCTynkKy, ,Cayx6enu raacHuk PCY 6p. 72/11, 49/13 -
oaaykaYC, 74/13 — opnyka ¥C, 55/14, 87/18 u 18/20.

29 Ynopeputu ca bjennuuh, 2023.
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EBporncKke KOHBeHIHje KOPUCTHU jeAHUHY,*" wTo ynyhyje Ha 3ak/bydak ja je
CaMo jeIHO IPAaBHO CPEZCTBO JOBOJbHO pa/il OCTBApHUBaHa 3ajeMUeHOT TpaBa
Ha IIpaBHO cpeCTBO. [l0 TAKBOI 3aK/by4Ka JI01IA0 je U YCTaBHU CYZly TPDEHYTKY
3aMo4Yukbathba NOCTYNKA OlleHe yCTaBHOCTU 4Jl. 178, cT. 3 3YIL. Y peliewy kojum
Ce MOCTYyMNaK 3all0oYMkbe HABOAH Ce Jja ,yCTaBHO jeMCTBO M3 4JaHa 36. cTaB 2.
YcTaBa rapaHTyje, pe CBera, IBOCTENEHOCT y OJJIyYHUBahy, LITO 3HAYU Jja
He NIOCTOjU yCTaBHA ob6aBe3a 3aKOHOJaBLa Jla IPOoNuIlle BaHpe/Ha NpaBHA
CpeJCTBa, U3 Yera cJeju Zia 3aKOHCKO ypehuBamwe 6poja ¥ BpcTe BaHpeJHUX
IpaBHUX CpeJICTaBa, yCJI0Ba 10/ KOjUMa Ce U pa3Jiora U3 KOjUX ce MOT'y U3jaBUTH,
MOTY TPIeTH OrpaHuYea.”*! YcTaBHU €Y/, 04UIJIeJHO, HAKHA/IHO OJ[CTYTIA O/
JlaTOr CXBaTama.

[IpeocTaje fa ce McnuMTa OCHOBAHOCT MO3UBama Ha 4J. 22, cT. 1 Ycraga.
Ta ogpenba nponucyje ja CBaKo MMa MPaBoO Ha CYACKY 3alITUTY aKo MY je
nospeheHo M yckpaheHo HEKO JbY/ACKO MJIM MalkbHUHCKO NPAaBO 3ajeMYeHOo
YcTaBOM, Kao U NIpaBo Ha yKJakbamwe [ocjaeula Koje cy IoBpesoM HacTaJle.
[IpBUM fAiesioM LUTHPaHe oJpenbe rapaHTyje ce Cy/AcKa 3alUTUTA, Takohe
rapaHToBaHa NpaBOM Ha NpaBUYHO cyhemwe (4. 32 YcTapa) U, cnendupruiHO
y OJIHOCY Ha ynpaBHe aKTe, oApeZ60oM 4. 198, cT. 2 YcraBa.? thena ‘nomara
Bpe/JIHOCT’ OrIJie/ia Ce y rapaHTOBaky MpaBa Ha yKJakakbe NocaeJUla Koje Cy
HacTaJle IOBPeJOM HEKOT JbY/ICKOT MJIM MakbHUHCKOT NpaBa 3arapaHTOBaHOT
YcraBowMm. [losuBamwe Ha 4. 22, cT. 1 YcTaBa je Takohe ynuTHo. PasJjior ToMme je
YMHbeHU1a [ja Ce HaJla3u y o/ipe/i61 KOjoM ce TapaHTyje Cy/ACKa 3alUTHUTA JIULY
KOjeM je JbY[CKO UJIK MalkbMHCKO [PAaBO 3arapaHToOBaHO YcTaBoM mnoBpeheHo.
[IpoucTHde fAa M yKIakake Nocjaeuia Tpeba Aia ce oro[u y NOCTYIKY Cy/ACKe
3alUTUTeE, @ He Yy NOCTYIKY 10 BaHpeJHOM NIPaBHOM CpeJiCTBY Y Y paBHOM
MNOCTYIKY.

[losuBamwe Ha us.22, cT. 1 YcTaBa OTKpHMBaA jolll jejHY, 3Ha4ajHUjy cTBap. Haume,
aKo JI0 MOHaBJ/baka YIPABHOT MOCTYIKA IIOBOZOM OBa JBa pasJiora fjohe, He
IIOCTOjY MpelnpeKa /Aa OpraH y NOHOB/bEHOM NOCTYINKY YKJIOHU MocCJeule
MoBpe/ie MpaBa, YKUJakheM WM MOHUIITABAKkEM pelleha Koje je JOHEeTO y
NpBOOGUTHOM NOCTYyINKY. KaJ roBopu 0 HeMOryhHOCTH yKJIamkaka nocjaejuna
NOBpe/ie IpaBa, YCTaBHU CY/i, 3allpaB0, MUCJIM Ha IOCTYIIKe IOKPEHY Te I0BOJLOM

30 EBporcku cyj je y CBOjoj IpaKcu NOTBPJMO Ja rapaHnuje npyxeHe y 4. 13 EBponcke
KOHBEHILMje Cy ,y MOTIYHOCTH ancop6oBaHe” rapaHidjaMa Koje mpy»a 4J1. 6 EBporcke
KOHBeHI[Hje, mpeaMeT Airey npoTus Upcke, npeacTtaBka 6p. 6289/73,9.10. 1979, nacyc 35.

31 Peuiemwe o moKpeTawy NOCTYNKA Y npeAMeTy YcTaBHOT cyaly3-253/2018 ox 28.10.2021.

32 Yu. 198, cT. 2 YcTaBa riacu: ,3aKOHUTOCT KOHAYHUX T0jeIMHAYHUX aKaTa KojuMa ce
oAJy4yje o mpaBy, 06aBe3u WU Ha 3aKOHY 3aCHOBAHOM MHTepecy MoJjJjiexe NPeucnuTH-
Baly N1pe/i Cy0M y yIIpaBHOM CIOPY, aKo y oApeleHOM ci1y4ajy 3aKOHOM HUje npeABuheHa
JApyraydja cyAcka sawrtura.”
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yCTaBHe >xaJjibe npeJ; YCTaBHUM Cy/A0M HJIM NIPeJCTaBKOM Npes EBponckum
cyznoM. [loHaB/bame IOCTYINKA CJIYKHU 0KMUBOTBOPEY OAJIYKA JOHETUX Y TUM
MOCTYILMMa, KOjuMa je yTBpheHa noBpejia HeKor YcTaBoM UK EBpornckom
KOHBEHI|UjOM 3ajeMUYeHOr [IpaBa. Y cjay4ajy npeAyror Tpajamba NoCTyIKa Ipe/,
YcTaBHUM CyZi0M MM EBPONCKUM CyJl0M, 00jeKTHBHHU POK 3a MOHaBJbakbe
NOCTYIKa MOe oHeMOoryhUTu cipoBohewme BhUXOBUX oA yKa. /la je mocpeau
60jasaH YcTaBHOT cy/ia 3a yHKIIMOHUCAE YCTAaBHE )KaJj1be, MOKe ce Ha3peTH
Y U3 HKeroBoT HaBoJa Ja ,lipeMa cTaBy EBpoIickor cyza, ycTaBHa xaJiba y
Peny6sinnu Cpbuju je 1e/I0TBOPHO NPaBHO CPEACTBO 3a 3alITUTY 106073
Y npaBa rpabaHa, ok je Bohemwe MocTynKa npej, YCTaBHUM CyZ,0OM YCJIOB 3a
o6pahame EBporickom cyay 3a jbyacka npasa”.?

Jakue, ako je ogpen6a 4. 178, ct. 3 3YIl 6us1a y cTBapu HecarJiacHa ca 4J1. 22,
cT. 1 YctaBa 360r Tora 1ITo, oJ ofpeheHuM ycaoBHMMa, MOXKe OHEMOTYhuTtu
M3BplIee 0/JIyKa YCTaBHOT Cy/a 10 yCTaBHOj a0 UM oAJyka EBponckor
CyJa, OHJla ce Mopa carJielaTH U NOoTeHI1jaJl MPaBHOT CPeiCTBA MOHABJ/bakha
(ynpaBHOT) NOCTyINKa Jla OMOryhH yKJamamwe nocjaejula noBpesa YCTaBoM
3ajeMYeHUX IpaBa.

3.3. H3epuwere 0d1yka YemaeHoz cyda u Eeponckoz cyda
3a /bydcKka npasa NnOHAB/bareM YyNpagHo2 NOCmMynKa

YcTaBHU Cy/, je yTBPAKO HEyCTABHOCT 06jEeKTUBHOI pOKa 3a MOHaBJbakbe
yIPaBHOT MOCTYINKA KaKo OM OCUT'ypao U3BpIlee 0JJyKa YCTaBHOI cy/a 10
yCTaBHOj a161 1 EBponckor cyia, a cBe pa/iu YKJ/akbaka [10c/ei1la NoBpe/ie
YcTaBoM 3ajeMueHuX paBa. TakBa ofJ1yKa 61Jia 64 onpaBjaHa y3 KYMYJIaTUBHO
HCIIyHkeHe TPHU yCJI0Ba — [l je IOHABJ/bake NOCTYIIKAa HeONIX0JHO 3a U3BPIIeHe
oJJiyKa YcTaBHOT cyZa v EBporickor cy/a, /ia je IoHaBJ/bake OCTY KA JOBOJ/bHO
3a BUXOBO M3BpIIEHE U [ja He TIOCTOjU JPYTU HAYUH 3a HbUXOBO U3BpILIEHE.
Hnak, To HUje cayyaj.

[loHaB/pame NOCTYNIKA paZiv U3BpLIeHa OJJIyKa YCTaBHOT cyza U EBpornckor
cynay oapeheHuM ciyyajeBUMa HUje HEONIXO/LHO.

HauMe, Haues10 MpaBHOCHAXKHOCTHU pelIera, Kao je/JHO 0] OCHOBHUX HaueJsa
ONLITEer YIIPaBHOI MOCTYIIKa, IPONUCYje [a pellemhe NPOTUB KOra He MOXe
Jla ce M3jaBU KaJ10a, HUTH NOKPEHe YIpaBHU crop (MpaBHOCHAXHO pellere),
a KOjUM je cTpaHKa cTekJia oApeheHa npaBa, 0JHOCHO KOjUM cy joj oapeheHe
o6aBe3e, MOXe Jla ce MOHUILITH, yKUHE WU U3MEHH CaMo Y CJy4yajeBUMa Koju
cy 3aKoHoM oapehenu.>* Hayesio npaBHOCHAXHOCTH y YIIPaBHOM IOCTYIIKY je

33 Opunyka YcraBHor cyaalys-253/2018 og30.6.2022,,,Cayx6eHu riaacHuk PCY, 6p. 2/23.
34 Y. 14 3VII.
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YTOJIUKO clleliupUYHO 1ITO, CarJIaCHO IUTUPAHOj OApe 61, caMO MO3UTUBHU
yIpaBHU aKTH, TO jeCT, YIPaBHU aKTHU KOjUM je CTPaHKa CTeKJia oJpeheHa
NpaBa, OJJHOCHO KOjuUM cy joj oapeheHe o6aBe3e, Mopajy fia OyAy YKIOHEHU
KopuiheweM BaHpeAHUX MPABHUX cpejicTaBa (6uso us 3YII, 610 U3 HEKOT
Ioce6HOr 3aKOHA), KaKo OM ce 0 MCTOj yIpaBHO] CTBApHU MOIJIO NIOHOBO
oasiydyuBaTu. UcTO He BaXy 3a HeraTUBHE aKTe, TO jeCT, aKTe KojuMa je
0/10MjeH 3aXTeB CTPAaHKe WUJIM XkaJjiba UM HEKO Jpyro NpaBHO CPeACTBO Koje
je cTpaHKa u3jaBusa. HakHaJHUM [JOHOLIEmheM NIO3UTUBHOT YIIPaBHOT aKTa y
HCTOj YIIPaBHOj CTBApH Ce paHUjU HETaTUBHU YIIPaBHU aKT GpaKTHUUKHU YKUJA
(Munkos, 2012: 30). HeraTuBHU yipaBHU aKTH, 33 YHje YKJIabake 61 CTPaHKa
6uJia 3aMHTEePECOBaHA Cy pellieha KOjUM je 0Z101jeH BbeH 3aXTeB /ia joj ce pHU3Ha
WJIM yBeha HeKo MpaBo UJIU KOjUM je 0/10MjeH HheH 3aXTeB /1a joj ce YKUHE UJIHU
yMakU Heka o6aBesa. /lakJjie, CTpaHKa MoXe U 6e3 IpeTXO0JHOT yKJakhamba
TAaKBOT HETATUBHOT, 0/161jajyher yipaBHOT aKTa, /1a 3aXTeBa pellaBambe UCTe
yIlpaBHe CTBapHU. YKOJIMKO 6Y CTpaHKa U3/lejCTBOBAJIa OJJIYKY YCTaBHOT CyAa
usau EBpornckor cya, kojoM je yrBpheHo aa joj je moBpeheHo Heko YcTaBoM,
0HOCHO EBpPOIICKOM KOHBEHI|UjOM 3ajeMUY€eHO NPaBo, MOTJia 6 J1a je UCKOPUCTH
Yy HOBOM IIOCTYIIKY, TOBOJOM MCTe yIIpaBHe CTBapH.

Y npakcu EBporickor cy/ja noHaB/bakbe MOCTYIKAa KA0 HEOMXO0/AHA Mepa 3a
U3BplIekh e BeroBUX 0/IJ1yKa jaB/bajio Ce caMo Y KpuBUYIHOj MaTepHju (European
Court of Human Rights, 2021: 22-23). Hu Ty ce, 1aKJie, TOHaBJ/bakhe yIIPaBHOT
MOCTYIIKA He jaBJ/ba Kao HY>KHOCT.

[loHaBJ/bamwe NMocTynka y oapeheHuM caydajeBuMa Hehe 6UTH JOBOJbHA 3a
yKJakake [ocjaeulia nospeze YCTaBoM 3ajeMYeHUX IpaBa.

To he, Ha npBOM MecTy, OUTH CJyYaj KaJ, je OTKJawbake nocjaeauna moryhe
VCKJ/by4YHBO NyTeM HakKHaJe mTeTe. HakHaza mreTe ce focyhyje y caMmom
HOCTYNKY npej YcTaBHUM cynom>® uiu EBponckum cyzom.’

35 Y. 46 EBponcke KOHBEHIIHje 0 JbYACKUM IPaBUMa IPOIHKCYje fa cy oAayke EBponckor
cyna obaBe3yjyhe 3a ApKaBe NOTNUCHUIE KOHBeHLWje. McTo mporssiasu u U3 4. 18, ¢T. 3
YcTaBa, Koju mponucyje fja ce oApeabe 0 JbYJCKUM U MalbUHCKUM IIpaBUMa TyMayde y KOPUCT
yHanpehema BpeJHOCTH IeMOKPATCKOT APYIITBA, carjacHo BaxkehuMm MmehyHapogHUM
CTaHJAapArMa JbY/ICKUX U MalbMHCKUX NPaBa, Kao ¥ Npakcu MehyHapoJHUX HHCTUTYLIHja
KOje Ha/i3upy BbUX0BO cripoBohewe. To 3HA4H Ja je TyMayewe EBpONCKOT cyZia y norjaeny
nprMeHe EBporcke KOHBeHIMje Y KOHKPETHOM cJy4ajy o6aBesyjyhe.

36 Y. 89, cT. 3 3aK0HA 0 YCTaBHOM CYAY.

37 Ilpema .. 41 EBponicke KOHBeHIIHje O JbYy/ICKUM NIpaBUMa, Kaja EBporncku cys yTBpAu
npekpuiaj EBporncke KOHBeHIIMje UM IPOTOKOJIA Y3 By, @ YHyTpallke IpaBo JpKaBe
yroBOpHHUIle oMoryhasa caMo AelMMUYHY oA1TeTy, EBponcku cyz he, ako je To noTpe6Ho,
NpY>KUTH IPAaBUYHO 33/10BOJbeme olITeheHoj cTpaHu.
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Jpyru caydaj rfie mIoHaBJ/bake MOCTYIKA HUje aJIeKBAaTHO jecy npeaMeTH y
KojuMa je cTpaHKkaMa yTBpheHa oapeheHa HoBuaHa o6aBe3a. OTKJamhambe
MocJieIUIa TAKBe MOBPeie GUJI0 OM TeOPHjCKU Moryhe TOHAaB/bakbeM OCTYIIKA,
aJIv He 61 6UJ10 eKOHOMUYHO. /lo Bpahaka HOBIIAa MOTJIO OU /1a /lohe Tako LITo 61
OpraH y NOHOBJ/bEHOM MOCTYIKY MOHUIITHO pelllere U3 IPBOGUTHOT MOCTYIIKA.
Taj 6u cTpaHKa MOIVIAa y MAapHHUYHOM MOCTYIIKY Ja MOTPa)kyje OHO IITO je,
MOHUIITABAakeM yIIPAaBHOT aKTa, 0CTaJI0 6e3 0CHOBA 33 CTUIAIbE.

Tpehy cuTyanujy 4yMHUIM GU CBU OHU CJydajeBUMa y KOjUMa yKHUJambe
npeAMeTHOT pellemha He OU YKJIOHHUJIO NoceMie oBpee npasa. [[pumepa
pajy, yKujamwe He 64 YKJIOHUJIO IOBpeAY IpaBa Ha MUPHO Y>KMBakbhe HMOBUHE
aKo je pellermeM HaJIOKeHO IJahame jaBHUX AaXO6UHA, a pellere je Beh
M3BpILEHO. Y TaKBOM CJIy4ajy 64 MOMOIJIO CaMO MOHHUIITaBake YIIPaBHOT
aKTa KOjUM je TakBa o6aBe3a HaJIOXKeHA, jep 6U caMO Y TOj CUTyaIHMjH OTIAO
OCHOB CTHIaba jaBHUX NIPUX0Ja U MOrao 6M Jja ce 3aXTeBa HbUXOB NnoBpahaj
(wTo 6M OTBOPHUJIO MOTYNHOCT 32 KLUXOBO MOTPAKHUBakhe Y MapHUYHOM
NOCTyNKy). McTuyeMo 0By MOryhHOCT 3aTO 1ITO je 3aKOHO/aBal, OCTaBHUO
OpraHy JUCKpeLHOHO oBJlauihewe Ja OJJy4d Aa JU he y NOHOB/bEHOM
MOCTYNKY pelllere U3 NPBOGUTHOT MOCTYNKA MOHUIITUTU WU YKUHYTH.38
Kako nmoHuliTaBame HUje 06aBe3HO y CJAy4ajy MOHABJ/bakha MOCTYNKA 360T
yTBphrBama noBpe/ie npaBa of CTpaHe YCTaBHOT cyAa U EBpornckor cyza, Tako
He IOCTOjU rapaHuuja Aa he HUX0BA 0JJIyKa OUTH U3BPLIEHA Y CUTYALUjU Y
K0jOj je IOHUIITaBawe jeJMHU HAYMH 3a YKJambhake [oBpeJie npasa.

OnucaHe cuTyaluje 61 ce OHOCHJIE Ha pellleka KojuMa je CTpaHLM yTBpheHa
HeHOBYaHa o0aBe3a TPajHOr KapaKTepa (1o MpaBUJy, HEKO TPIJbekhE), Koja 6U ce
YKH/akheM pelllerha OKOHYasa. Yak je M TO YIUTHO 3aTO LITO 3aKOH 0 YyCTAaBHOM
cyay nponucyje fa he ce 06ycTaBUTH 3a0YETO U3BPILEHE MPABHOCHAXKHUX
nojeAMHAaYHUX aKaTa JOHEeTUX Ha OCHOBY IpOINMca KOjU Ce BUIIE He MOTY
NIpUMEHLUBATH, TO jeCT, IPOMNKca 3a KOje je yCTaHOBJbEHA HecarJacHOCT ca
aKTHUMa BHIle TpaBHe cHare.*

Kap ce ncnoz HaBesieHOT MO/IBYYe I[PTa, FOTOBO Jla HE MPEOCTAjy CUTyaLHje
y KojuMa 64 NMOHaBJ/bakbe YIPABHOT MOCTYNKA GHUJI0 HY?>KHO U JIOBOJbHO 3a
M3BpLIEHEe 0/IJIYKe YcTaBHOT cyAa U EBporickor cyza.

38 Y. 182, cT. 3 3YIl nponucyje Aa no noHaBJ/balby NOCTYIIKA, HAJJIE)KHU OpPraH MOXe
OCTaBUTH Ha CHa3M KOHAYHO pellere UK JOHEeTH HOBO pelllelhe KOjUM ce, C 063MpoM Ha
OKOJIHOCTH CJIy4Yaja, KOHa4HO pelllere MOHUIITaBa UJIH YKU/Ja. [lakie, ocTaB/beHa je Haj-
IMpa AUCKpelyja, y K0joj opraH caMo BOJIM payyHa 0 OKOJIHOCTUMa cay4aja. Tomuh HaBoAM
HeKe 0J] eJleMeHaTa Koje opraH Hapo4uTo Tpeba fa y3Me y 063up, Kao WTo cy MoryhHocT
yKJlamkaka IpoM3Be/leHUX IPaBHUX YUMHAKa, /la je pa3JIoT I0HaBJ/bakha Y3POKOBAH MOHa-
maweM CTpaHKe uiu opraHa (Tomuh, 2009: 320).

39 Y. 60, cT. 3 3aKoHa 0 YCTaBHOM CyLY.
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HanokoH, cBeMy HaBeZieHOM Tpeba A0JaTH U YMEbEHUIy JAa oBJalihema
YcTaBHOr cyZia y MOCTYIKY IO yCTaBHOj »aJOM HyJe 3HaTHO BHIIe
MOryhHOCTH 3a yKJakake NnoBpese YCTaBOM 3ajeMYeHUX IpaBa 0[], OHUX
KOje HyJM NOHaBJ/bake yIpaBHOI mocTynka. HauMe, kaja YcTaBHU cy[,
YTBPAU /1 je OCIOPEHUM N0jeJUHAYHUM aKTOM UJIM pajikoM noBpeheHo uimn
yckpaheHo /by CKO UM MambUHCKO NPaBo U €J1060/a 3ajeMyeHa YCTaBOM,
MO>Ke TIOHUIITHUTH NojeAMHAYHU aKT, 3a0paHUTH Jia/be BpLIeHke pajmbe UIn
O/lpeIUTH IIpeiy3uMame Apyre Mepe Ui pajiibe KOjoM Ce OTKJIamajy LTeTHe
nocjejuie yTepheHe nospesie nan yckpahrBamwa 3ajeMyeHUX [TpaBa v c1060/a
Y O/IpeINTH HAUYMH NPaBUYHOT 33/l0BOJbema NogHocuona.*® Og1yKoM KojoM
ce ycBaja ycTaBHa »kaJiba YcTaBHU cy/ he oAJly4UTH U 0 3aXTeBY IOJHOCHOLA
yCcTaBHe »aJibe 3a HAKHa/Jly MaTepHjaJiHe, OJHOCHO HeMaTepHjaJiHe 1ITETe,
KaJia je TakaB 3aXTeB [IOCTaBJbeH, C TUM IITO YCTaBHHU CY/[, KaJa je 3axTeB
yCBOjeH, oZipebyje y oasiynu opraH Koju je o6aBe3aH Jja UCIIJIATH HaKHaAy
MaTepHjaJiHe UM HeMaTepHjasiHe ITeTe U ofpelhyje pok o/ 4eTUPU Mecela o/
JlaHa J0CTaB/bakba OAJyKe TOM OpTaHy y KOMe OH Jo6pOBOJbHO MOXe /ia I1J1aTH
HakHaxay wreTte.*! Tome cBeMy Tpeba fogaTu U MOryhHOCT fja YcTaBHHU Cy[
HNOHUILITH OAJIYKY YIIpaBHOT Cy/ia, KOjOM je 0CTIOPeHO peJieBaHTHO pellerbe, ITO
64 3ay3BpaT J0BeJIO 10 NOHUIITaBaka OCIIOPEHOT aKTa U, aKO je TO HEOIXO/HO,
JIOHOLIelke HOBOT yIIpaBHOT aKTa. JlakJjie, YCTaBHOM Cy/ly Ha pacloJaramy CTOjU
IIMPOK AiMjana3oH oBJalthemna KojuMa 64 0CUTypao YKIawbakbe CBUX Moryhux
nocjeAula NoBpeJie YcTaBoM 3ajeMYeHHUX paBa.

M3HeTO ZI0BOJIM Y CYMHEbY ONIPAaBJIaHOCT OJIJIyKe O yTBpHHUBaby HEYCTABHOCTH
4. 178, ct. 3 3VII.

4. Ilocsiepune oA iyKe 0 HEYCTaABHOCTHU 3aKOHaA
0 ONUITEM YIPAaBHOM NOCTYNKY

[lopen ykupgama O0GjeKTUBHOr pPOKa 3a IMOHaBJ/balbe IMOCTYNKAa Yy OHUM
cJly4ajeBUMa IZie je caM YCTaBHHU Cy/J, OLeHHO /jla HUCY HecarJlacHU ca YCTaBoOM
u EBponckoM KoHBeH1MjoM (4. 176, cT. 1, Tay. 1-10 3YII, B. oiesbak 1), YcTaBHU
Cy[lje ykugamweM ofipende ui. 178, ct. 3 3YI], cjegHe cTpaHe, CynpoOTHO HaMepu
3aKOHO/laBLla, CHU3MO HUBO [IPAaBHE CUT'YPHOCTH, JI0K je C pyre CTpaHe CTBOPUO
OCHOB 3a noBpe/ie 4J1. 6 EBponcke koHBeHLiUje y 6y AyhHOCTH.

Y nvTepaTypu ce Harjalasa /ja, 3a pas3JIMKy 0/ 3aKOHa O ONIITeM YIIPaBHOM
noctynky us 1997.ropune, 3YIl je yus. 178, cT. 2 feduHuUCa0 Cy6jeKTUBHU POK
33 NOHaBJ/bake NOCTYIKA, KOjU BaXKU U 33 OpPraH, KaJi IOCTyNaK OHaBJba MO
cayx6eHoj Ay>kHocTHU. HaBozM ce ja pa3Jior TOMe JIeXKH Y HAaMepH ClipeyaBatba

40 Y. 89, cT. 2 3aKoHa 0 YCTaBHOM CYAY.

41 Y. 89, cT. 3 3aK0Ha 0 YCTAaBHOM CYAY.
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Moryhe 3ji0ynoTpe6e oBsauhera, Koja 64 nocrtojasia ako 6u oBJsaltheHo
CJIy>K6€eHO JIMIle ca3HaJIo 3a II0CTOjakbe pa3Jiora 3a IOHaBJ/babe MOCTYIKA 110
CJy>K6€eHOj Y>KHOCTH 0iMax [0 KOHAYHOCTH pelliekha, aJlu Hepa3yMHO AYTo
YyeKaJio ca IoHaBJ/bakeM noctynka. OBo He 61 MopaJio Jja 6yze nocjaeguuna
3J0ynoTpebe, y CMUCIY HaMepe oBJlaliheHOr c1yKO€HOT JINIA 1a THMe HaHece
LITEeTY CTpaHLH, Beh ¥ mocsenuna Jjoiler pajga u Hemapa uctor (Tomuh,
MusioBanosuh, ynuh, 2017: 194). [Ipou3ssasu Aa je HaMmepa 3aKOHOJaBLa
6usia ga noBeha HUBO MpaBHE CUTYPHOCTU KOJI MOHaBJ/bakha MOCTYIKA,
Hapo4uTO y3uMajyhu y 063up Ay>KUHY 06jeKTUBHOT POKa y KOjeM je GHUJI0
Moryhe kopuiherme 0BOr BAaHpeAHOT NPAaBHOT cpe/icTBa. HakoH HHTepBeHLMje
YcTaBHOT cy/ja, He caMo ILITO BUIle HE MOCTOjU 06jeKTUBHU POK 3a IOHABJ/balbe
noctynka, Beh koz 10 pasJjiora 3a HoHaBJ/bakbe je/IJUHO OrpaHUYe e IpeICTaB/ba
Cy06jeKTUBHU pOK. JlokasuBamwe TPeHyTKa y KOjeM je CTpaHKa ca3HaJa Uju
OJ1 Kojer je 6uJsia y MOryhHOCTH Jja UCTaKHe HEKHU 0J] pa3J/iora 3a NoHaBJ/bakbe
NOCTYIKa MOXe GUTHU 3HATHO OTEXaHO, a Y HEKUM CJyYajeBUMa U HeMoryhe
(Ha npuMep, Kaj je JiMle Koje je MOTJIO JjJa MMa CBOjCTBO CTPaHKe, a HUje My
npy»KeHa NpPUJIKKa J1a YUeCTBYje y IOCTYIIKY, CAa3HAJIO Jja je MOCTyNaK BoheH
U /1a je peliemse AoHeTO). llTaBulie, jour he 6UTH Texe cTpaHKaMa /a A0KaxXy
Ka/l je opraH ca3Hao 3a I0CTOjakbe pa3Jjiora 3a NoHaBJ/bake NOCTynKa.*?

YkJakbawkeM 06jeKTUBHOI pOKa 3a MOHaBJ/bakbe MOCTYIKA MO CJAYXKO6eHOj
JY>KHOCTH, YcTaBHHU cyJ je Penybsauky Cpb6ujy U3/102KHMO PU3HUKY NOBpeJie
EBpornicke KoHBeHIUje y 6yayhHocTu. Haume, EBporicku cyy je y cayuajy
Brumarescu npoTuB PymyHuje*® yTBpauo noepeay 4i. 6, ct. 1 EBporncke
KOHBEHIMje 300T TOra LITO je jaBHU TYKUJIal, 6€3 BpeMeHCKOT OrpaHuYerha
MOrao Jia IOKpeHe I0CTyNaK IperuclTUBaka NIpaBHOCHAXHE CYLCKe OlJIyKe.
Y HaleM cJsy4ajy opraH ynpasBe, KOjU je OpraH jaBHe BJIaCTH NOMNYT jaBHOT
Ty>KHOLa y TIOMEeHYyTOM IIpeIMeTY, TaKohe Moxe 6€3 BpeMeHCKOI OrpaHUYena
(u3y3umMajyhu cy6jeKTUBHU POK, KOjHU 3aBUCH O] Hbera camor) Jia oHaBJba
NOCTYIKe Ha 0CHOBY BpJIO LUIMPOKO ofpeheHor kpyra pasJiora.

5. 3akspyyak

YcTaBHU Cy[ je oryiacMo HeycTaBHUM oJpenady 4. 178, ct. 3 3YII, kojom je
oznpeheH 06jeKTUBHU POK 3a IOHABJ/babe YIPABHOT TOCTYNKA. YCTaBHU CY/ je
YTBPZHO Jia je TOCTOjalbe IOMEeHY TOI pOKa HeyCTaBHO y OJJHOCY Ha /iBa of, 12

42 Tlopebhemwa paju, ynpaBo 36or HeMoryhHocTH J0KasuBamwa Ka/Jj je opraH npeays3eo
HpPBY pa/ilby ¥ IUJ/by Boherba NOCTYIKa, LITO CE PaHUje CMAaTPasio TPEHY TKOM OTIOYHbakha
yIpaBHOT NOCTYIKA, IPOMEHEH je HAYMH NOKpeTakha NOCTYIIKA 110 C1YKOEHOj Y KHOCTH,
TaKO Jja Ce 3aXTeBa 06aBelITaBakhe CTPAHKE 0 aKTY 0 IOKPEeTamy NOCTYIIKa.

43 EBpOICKH CyJ 3a JbyJiCKa 1paBa, npeaMeT Brumarescu npotus PyMmyHuje, npescTaBka
6p. 28341/95, oz 28. 10. 1999, nacycu 61-62.
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pasJiora 3a IOHaBJbake NMOCTYIKa, KOHKPETHO, KaJ, /10 IOHaB/bakha NOCTY KA
Jl0J1a31 ycJie]; Tora IITO Cy YCTaBHHU CYJ, [0 YCTaBHOj »KaJ/161 uau EBporcku
CyZ IO IpeACTAaBLU YTBPAUJIH [a je pelllekheM JOHeTUM Y YIIPABHOM [TOCTYIKY
noBpeheHo Heko YcTaBOM UM EBPONICKOM KOHBEHIUjOM 3ajeMYeHO0 NPaBo.

HaskasocT, oxpenba 4. 178, ct. 3 3YII mponucrBaJia je 06jeKTUBHH POK 3a CBUX
12 pasJiora 3a NoHaBJ/bake NMOCTYIKA. IbeHUM yKIawamwmeM je YcTaBHU Cy [
M3allao U3 CBOje yJore 'HeraTUBHOT 3aKOHO/aBId’, Te YMECTO 3aKOHOIaBIla
M3BPIIMO NPABHO-NOJUTUYKHU U360D, yKJIawajyhu U JesoBe HOpMe KOjU HUCY
HecarJlaCHU ca YCTaBOM.

YcTaBHHU cy[ ce pU AOHOUIEWY OfJyKe 0 HeycTaBHOCTHU 3YII ocsamwao Ha
CBOje paHUje 0JJ1yKe, KojuMa Cy UCTOBETHE o/pesbe 0 06jeKTUBHOM POKY 3a
NOHaBJbake NIOCTYIKA YKJIOKeHe U3 3aKOHa 0 IAPHUYHOM NOCTYNKY U 3aKOHA O
NpeKpllajuMa. YCTaBHH Cy/, je TOM IPUJIMKOM 3aHEeMapro YMbeHULY [d Ce OBJie
He pa/iu 0 CyACKOM, Beh 0 ynpaBHOM IOCTYIIKY, Te Ce, CMaTpaMo 6e3 0CHOBA,
no3uBao Ha HecarsiacHocT 3YIl ca ogipe6ama YcTaBa u EBporicke KOHBeHIIHje,
KOjUMa ce rapaHTyje IpaBo Ha IPaBUYHO cyheme, CYACKY 3alITUTY U NPABHO
cpefcTBo (4. 22,32 1 36 YcraBa v 4. 6 1 13 EBponcke KOHBeHLIHje).

Jlpyra npemuca Ha Ko0joj je YCTaBHHU CyJ, 3aCHOBAO CBOjy OJIIYKY IIpeJcTaB/ba
yBepeme /1a je yKuJamwe 06jeKTUBHOT poKa 3a IOHaBJ/bakbe YIIPAaBHOI NOCTY KA
6UJ10 HEOIXO/JHO KaKo 61 ce oMoryhuJio ykJjamame nocjaeAulia noppeia npasa,
KOje cy yTBpAUJIU YcTaBHU cy/ uau EBporncku cyq. CMaTpaMo Ty NpeMUCY
HeO/IP>KMBOM 3aTO LITO, KAKO je paHHje 06pas3J/I0KeHo, IOHaB/bamwbe NOCTYIKA
y BeNUHU cUTyaluja HUje HU HEONXOJHO, HUTH JI0BOJ/bHO 3a OTKJIahakkhe
nocJsefuLa noBpesie YcraBoM uau EBponckoM KOHBEHIUjOM 3ajeMYeHUX TpaBa.
Y3 To, MOryhHOCTH 3a yKJamwame nocjesula noppeje npasa, Koje cToje Ha
pacnoJsiarawky YCTaBHOM CYAY Y MOCTYIKY MO YCTABHO] »KaJ16U BULIECTPYKO
HaJiuJase OHe Koje M0CTOoje KO/, TIOHAaB/baka yIPaBHOT NOCTYIKa.

CBeMy Tpeba [0[aTH U YHHEHHULY Ja je OCTaB/balkbeM CaMO Cy6jeKTHBHOT
pOKa, y MIpaKCH TelIKO JJOKa3WBOTl, CHUKeH HUBO NIPpaBHe CUTYPHOCTH, Kao
U YUbEeHUIY Jla je Y CBOjOj IpaKCcu EBpoONCKYU cyZ cMaTpao NoBpesoM 4J. 6
EBpoIicKke KOHBEHI[Uje IOCTOjalbe BpEMEHCKU HeorpaHuyeHe MOryhHoOCTH
CJIy>K6€eHOT yKJ/amakha akaTa KOju Cy CTeKJIM CBOjCTBO MPABHOCHAXHOCTH.
YupaBo je yk/1amwamweM 06jeKTUBHOT poKa TakBa MOTYAHOCT 0cTaB/beHA OpraHy
KOjU 0 CJ1yK6€eHOj AYKHOCTH IIOHABJ/bA YIIPAaBHHU NOCTYNAK.

Haj3aj, He Tpeba moumTefeTH KPUTHUKe HU 3aKOHOJABIA. YCTaBHHU CY7 je
0/IJIOKHO 06jaB/bHUBambe oJyKe 0 HeycTaBHocTH 3YII 3a miecT Meceny, a
HapojHa ckynuITHHA HUje HCKOPUCTHUJIA TY IPUJIHKY Jla U3MEHH OAPea0OY Ul
178, cT. 3 3YII, Tako 1a 06jeKTUBHU POK OCTaHe 6apeM KoJ npeoctaaux 10
pasJiora 3a NOHaBJbake yIIPaBHOT NOCTYIKA.
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UNCONSTITUTIONALITY OF THE GENERAL ADMINISTRATIVE PROCEDURE
ACT: THE CONSTITUTIONAL COURT AS THE ‘POSITIVE LEGISLATOR’

Summary

The Constitutional Court of Serbia declared Article 178(3) of the General Administra-
tive Procedure Act (GAPA) unconstitutional. This provision sets an objective deadline
for reopening of the administrative procedure. The Constitutional Court found that
this deadline is unconstitutional when the procedure is reopened as a result of the
Constitutional Court decision on constitutional appeal or the ECtHR judgment
determining that a decision rendered in an administrative proceeding violated a
right guaranteed by the Constitution or the European Convention on Human Rights
(ECHR). Unfortunately, the said GAPA provision prescribed an objective deadline
for other 10 reasons for reopening of the procedure. By declaring this provision
unconstitutional, the Constitutional Court stepped out of its role of the ‘negative
legislator’ and made a legislative choice instead of the legislator, by removing par-
ts of the norm that are not inconsistent with the Constitution. When making this
decision, the Constitutional Court relied on its previous decisions, which removed
the same provisions on the objective deadline for reopening of the civil litigation
and misdemeanor proceedings. The Constitutional Court ignored the fact that this
is an administrative procedure and, erroneously, referred to the inconsistency of
the GAPA with the provisions of the Constitution and the ECHR, which guarantee
the right to a fair trial, judicial protection and legal remedy. The second, equally
unfounded, premise on which the Constitutional Court based its decision is the be-
lief that the abolition of the objective deadline for reopening of the administrative
procedure was necessary in order to enable the removal of the consequences of
violations of the rights determined by the Constitutional Court or the ECtHR. By
leaving only a subjective deadline, which is difficult to prove in practice, the level
of legal certainty has been lowered. Finally, in its case law, the ECtHR considered
that the existence of a limitless possibility of the official removal of final legal acts
constituted a violation of Article 6 of the ECHR. The Constitutional Court’s abolition
of the objective deadline for reopening of the procedure has made this possible.

Keywords: Constitutional Court, procedure reopening, Law on General Admini-
strative Procedure.
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ON THE DEFLATIONARY NATURE OF BITCOIN

Abstract: Bitcoin was presented at the end of 2008 but the question still re-
mains whether it is a form of money or something entirely different. Bitcoin
was not designed with the aim to create money in a strict sense but primarily
with the intention to make the transfer of value as effective as possible. Yet,
Bitcoin has a capacity to take on the role of money, and that capacity was
recognized in court cases. In this regard, the paper presents the results of
the primarily empirical but also theoretical research conducted previously
on the volatile but still very deflationary nature of Bitcoin and its effect on
monetary obligations. The idea that cryptocurrencies can be also used as
a hedging instrument to prevent the negative effects of domestic currency
depreciation might be controversial for a number of reasons, one of which
is certainly the volatile nature of bitcoin “price”. We stress that periodic
depreciation of its value does not mean that bitcoin is inflationary. On the
contrary, bitcoin is deflationary by nature, which is evident in different in-
built mechanisms and new ways of application. In this paper, the author uses
different analytical method techniques to single out and describe various
deflatory mechanisms, both preprogramed and factual ones. The author
also applies the synthetical method and its techniques, primarily abstrac-
tion and generalization, to sum up the data confirming the main hypothesis
that bitcoin is by nature deflationary despite its volatility and, therefore, it
can be used as a hedging mechanism.

Keywords: Bitcoin, monetary obligations, contract, currency clauses, cryp-
tocurrency clauses deflation.
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1. Introduction

The evolution of the money is inseparably tied to the technological progress,
although money evolved significantly slower because of the legal or cultural
constrains (Calcaterra, Kaal, Rao, 2020: 202-203). Naturally, the emergence of
digital technology prompted the idea of generating cash-like asset! which can
be deposited and transferred in a digital format. Interestingly enough, the third
industrial revolution revived the theory that private entities, if permitted, are
capable of providing at least as trustworthy “coins” as those that are created
by the state (Hayek, 1976: 24). As complex hi-tech infrastructure allowing com-
pletely transparent and predetermined issuance gradually developed, the theory
seemed less utopian (Syropyatov, 2021: 324). The third industrial revolution
brought about exciting projects, some of which came out to be very successful,
and these, depending on historical interpretation, initiated the fourth or even
fifth big alteration of money (Radulovi¢, 2021: 30). It is considered that DigiCash
sets both technical and ideological background for modern digital currencies
(Turudi¢, Mili¢ & Stulina, 2017: 193; Roth, 2015: 528). Yet, none of the earlier
projects, mostly because of their inefficient centralized infrastructure (Caval-
hiero, Cavalhiero, 2022: 209), became nearly as successful as the most radical
one (Hutchinson & Dowd, 2015: 357) - “Bitcoin: A Pear-to-Pear Electronic Cash
System” (Nakamoto, 2008: 1-9).

Bitcoin is the first successful example of demonopolization of fiat currency
market through gradual implementation of money issued by private entities
(Syropyatov, 2021: 319-320). As contemporary society strives to decentralized
solutions for human interaction (Calcaterra, Kaal, Rao, 2020: 193), in almost
perfect environment for its success (Pordevi¢, 2018: 96), Bitcoin? proved to be
a useful economic (Pordevi¢, 2018: 100) but also legal instrument?.

1 For more on different money-like assets, see: Karame & Androulaki, 2016: 11-13.

2 In this article, in order to accurately distinguish Bitcoin as the operating software,
system or network from bitcoin as a digital asset (data or currency of some value), we will
refer to Bitcoin as a system by using capital letter “B” and to bitcoin as an asset by using a
lowercase letter “b” (Antonopoulos, 2014: xvii, 18, 116; Cvetkovi¢, 2018: 120; Hutchinson
& Dowd, 2015: 357 fn.).

3 Asof]June 2021, El Salvador became the first country to legally recognize Bitcoin as alegal
tender in almost full capacity, support it with technically impressive digital infrastructure
(customized wallet, specialized government exchange platform, different free applications,
and even special network), and introduce various incentives to promote this quite interesting
experiment (Ley Bitcoin, Diario Oficial ES, 110/2021, Decreto No 57). The Central African
Republic was the second national economy to introduce Bitcoin as alegal tender and reserve
currency (République Centrafricaine Cryptomonnaie, Journal Officiel CAF, 22/2022).
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Strictly speaking, Bitcoin is neither a commodity nor currency (Abramowicz,
2015: 3). Bitcoin is not money. It is a payment system. A solid argument can be
made that Bitcoin is actually an institution or a platform that creates and enfor-
ces property rights (Abramowicz, 2015: 3). But then, jurisprudence established
that bitcoin has the capacity to take the role of money (Raskin, 2015: 980). So,
if we think of it as money;, it is a form of “outside money” (Garrat, Wallace, 2018:
1887), which is especially appreciated among monetary users that are already
accustomed to cashless electronic economic environments (Dimitrijevi¢, 2018:
224-225)*

In-depth analysis confirms that bitcoin value is highly volatile in both shortand
longer periods (Baur, Dimpfl, 2021: 2663-2683). Yet, young currency is expected
to be volatile (Pordevi¢, 2018: 100). The list of reasons for its volatility is well
described (Mirjanich, 2014: 223; Syropyatov, 2021: 320-322, 326-327). A solid
argument can also be made that volatility was higher at the beginning, which
ultimately can be good news for the potential of the Bitcoin to evolve into a
(more) stable currency (Baur, Dimpfl, 2021: 2668-2669).

Still, in times when its volatile nature comes to the fore, itis highly important to
understand what the deflationary nature of bitcoin actually means. Volatility is
a phrase that describes how much the value of a medium of exchange changes
over time, or precisely at what rate. If we think of deflation as appreciation of
value induced by discrepancy in supply and demand that drives up the exchange
rate of a currency (Antonopoulos, 2014: 180), bitcoin is deflationary by nature
but still volatile. Different mechanisms make it resilient to inflation. This is true
even though bitcoin is a speculative asset, or at least can be interpreted as such
(Soja, Senarathne, 2019: 46), because it is not backed up by any asset or gua-
rantee (Soja, Senarathne, 2019: 46), and it does not represent the current state
of a country’s economy (Varesko, Dekovi¢, 2022: 91). Specifically, bitcoin value
is not immune to its own depreciation, sudden appreciation, and various kinds
of manipulation. At this point, it is almost impossible to prevent them because
the Bitcoin system operates as a free and essentially unregulated® market. The

4 Electronic money is a form of digital money and a phase in its evolution, and so are
cryptocurrencies; yet, cryptocurency is not electronic money and should be confused with
electronic money (Dimitrijevi¢, 2018: 228).

5 Although there are national regulations (Cvetkovi¢, 2018: 127128; Zebec, 2018: 90-93), as
well as international regulations (Cvetkovi¢, 2018: 126-127;Mijatovi¢, 2022: 95-100), Bitcoin,
both as a system and currency, is absolutely immune to both national and international
regulations. However, there is a dose of optimism that stable coins, conceptually speaking,
can underscore that technology-driven optimization of policy making is actually possible
in complex monetary systems (Calcaterra, Kaal, Rao, 2020: 194). But, the adequate model
first has to be discovered by the jurisprudence (Raskin, 2015: 972) and then confirmed in
a safer environment, such as “Sandbox” or “Innovation Hubs” (Jovi¢, Nikoli¢, 2022: 48-51).
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time cost of Bitcoin usage (Garrat, Wallace, 2018: 1889) is a real danger and,
on top of that, bitcoin value is almost entirely unpredictable (Garrat, Wallace,
2018: 1896; Syropyatov, 2021: 320). It makes it even more difficult to defend the
hypothesis of its deflationary nature.

Be as it may, even when its price drops dramatically, it does not mean that the
bitcoin is inflationary. This is crucial to understand if we aim to clarify the
properties and legal nature of monetary obligations nominated in bitcoin, and
especially if we intend to regulate them properly. In that sense, this paper is
merely an introduction into this subject matter.

2. Fixed supply

Bitcoin is an open-source software that uses decentralized network design
(Caetano, 2015: 103-104; Pordevi¢, 2018: 97)5. Accurately, it is electronic,
bidirectional, decentralized (Pordevi¢, 2018: 97) payment system based on
cryptographic proof (Nakamoto, 2008:1), developed with the aim of excluding
accredited intermediaries through the concept of “digital trust” (Cavalheiro,
Cavalheiro, 2022: 207; Horvati¢, Tafra: 2022 108-109; Syropyatov, 2021: 325),
without compromising security and privacy during transaction’, at lower costs
and as fast as possible (Roth, 2015: 529).

To make the transfer of value possible, value had to be linked to an asset inside
the system. As the system is fully digitalized, this asset could only exist in digi-
tal form, i.e. units of virtual currency represent a value (Pordevi¢, 2018: 97).
It is a common misconception that the name of this asset is Bitcoin. Bitcoin is a
peer-to-peer monetary network, it is a program, software, a platform, but not
currency. Bitcoin as a currency does not exist outside or anywhere inside the
network (Cvetkovi¢, 2018: 124). The basic unit of this paying system is the Sa-
toshi, a digitalized piece of information that is permanently linked to the digital
platform (Antonopoulos, 2014: xvii, 18, 116). Nonetheless, although technically
incorrect, it has become a norm to use bitcoin as a unit with ratio to Satoshi of
1:100.000.000 (Radulovi¢, 2021: 32).

To grasp this concept, we can compare bitcoin to traditional ways of perform-
ing monetary obligations (Cvetkovi¢, 2018: 121; Pordevi¢, 2018: 100-102). By

6 There is a natural tendency toward monopoly in the Network (Hutchinson & Dowd,
2015: 364-368). Yet, the possibility of creating absolute monopoly is only a theoretical one.
As the entire community of enthusiasts is actively using the room left for improving the
Network, there is number of mining protocol propositions (“getblocktemplate” being the
most successful one), which prevent centralization.

7 Privacyand security are not synonyms. These are two differentaspects of payment systems
effectiveness, each with distinctive individual features (Karame, Androulaki, 2016: 14-17).
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its characteristics, bitcoin is essentially somewhere between gold and dollar
(Syropyatov, 2021: 323), but the primary idea was to create a digital asset which
mimics gold. The easiest way to make a newly created asset valuable is to make
it rare. Thus, Bitcoin network protocols are set up in a way to make the total
supply carefully calculated, finite and limited®. By fixing the overall number of
bitcoin in circulation to 21.000.000, the initial issuer and inventor resolved two
major problems - additional issuing and counterfeiting (Garrat, Wallace, 2018:
1887). Thus, “printing” new money in the Bitcoin network beyond the expected
issuance rate is impossible, which means that bitcoin as a currency cannot be
inflated (Antonopoulos, 2014: 2).

Since Bitcoin is a software, it is “nothing more” than a set of preprogramed rules.
As these can be updated, technically there is a possibility to change the source
code to allow a quantitative increase of coin supply. Yet, as we see it, this is only
theoretically possible. Why?

Bitcoin is constructed on revolutionary technology called blockchain. Blockchain
is a digital database that contains information on every change in the network
(LBeTrkoBMh, 2020: 128; Teomete Yalabik, Yalabik, 2019: 37). Once entered and
confirmed, data on change that happened becomes permanently stored into a
block, which is then linked to the existing chain where blocks are uniformly
ordered, chronologically timestamped, substantially immutable (LiBeTkoBuh,
2020: 129; Catanzaro & Kain, 2020: 52; Horvat, Tafra, 2022: 108)°. The chain of
added blocks is distributed through the network, and its management is entirely
consensus-based (Radulovi¢, 2021: 36), which means that no one exerts control
over it (Magnuson, 2022: 883)". This is a very important point because every
block in the chain contains a certain number of bitcoin, and the total supply

8 Itisestimated thatthereare 171000 metric tons of gold in the world (Pordevi¢, 2018:101),
but it is only a presumption. On the other hand, the Bitcoin system is not based on any
similar presumption. The system creators went step further and offered cryptographic
assurance of its limited supply (Cvetkovi¢, 2018: 121). This means that there is no danger of
any unexpected discoveries of commodity that can bring instability to the monetary regime
(Cachanosky, 2019: 371). Also, unlike gold, it is impossible to temper with bitcoin “purity”
and thus compromise the idea of its limited supply (Cvetkovi¢, 2018:121).

9 Bitcoin employs blockchain as a public ledger containing the full record of all public
transactions in the history of the Bitcoin network (Cavalhiero, Cavalhiero, 2022: 209). In that
context, itis interesting that bitcoin that was seized in the “Silk Road” case was transferred to
the FBI wallet (IFfmbHfnpaZjKFvyilokTjJJusN455paPH) by nodes through regular verification
procedure on the Bitcoin’s blockchain; moreover, this transfer, but also later auction of coins
and their transfer to buyers, is fully transparent and can be traced through a simple check
of changes in the chain (Raskin, 2015: 982-983).

10 Satoshi Nakamoto withdrew from the public in April 2011 leaving the responsibility of
developing the code and network to a thriving group of volunteers (Antonopoulos, 2014: 4).
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gradually increases by consensually adding new blocks!?, but not more than
13.230.000 of them.

In traditional economic systems, monetary authority guarantees the quality,
quantity and value of money, and banks and other intermediaries exercise con-
trol over transactions (Pernice, 2021: 770). Bitcoin functions as a protocol, i.e.
a set of preprogramed governing rules (Raskin, 2015: 971) without a referee
(Abramowicz, 2015: 3). In the Bitcoin network, there is no central authority of
any kind that oversees and manages the platform (Catanzaro, Kain, 2020: 52;
Teomete Yalabik, Yalabik, 2019: 37). First, this means that there is no single
point of failure (Hutchinson & Dowd, 2015: 359). Second, there is no need for
third trusted party to conduct the registration process and/or to guarantee ac-
curacy of transaction balances, all of that for the reason that trust in network
is based on cryptography as a science (Cvetkovi¢, 2018: 121; Dini¢, 2014: 110;
DPordevi¢, 2018: 97; McGinnis, 2020: 60; Raskin, 2015: 974)'2. This is where this
ingenious concept comes to the fore: management is assigned to the Network
itself, actually to computers that perform the transaction verification process
(Pordevi¢, 2018: 98; Hutchinson & Dowd, 2015: 360). It follows that the system is
almost entirely self-regulating and fully decentralized. Further, not only initiated
transactions but any other change in the network has to be a result of consensus
among all individual participants in the network (author’s emphasis). Thus, in
order to change the source code after the obligatory community debate is closed,
it is necessary that majority of nodes in the network express their approval.
With tens of thousands of nodes running the network, it is safe to assume that
it is almost impossible to reach a consensus to change the core code protocol,
especially the part that makes this system superior to most crypto projects.'?

This protocol makes bitcoin superior to other crypto projects. Namely, in the
early 1970s, it was clear that there might not be a necessity or any advantage (at
least not anymore)™ in unquestioned and universally accepted government pre-

11 Inanalogy with Friedman’s “Island of stone money”, Bitcoin operates via decentralized
(digitalized) collective memory (Hutchinson & Dowd, 2015: 358).

12 Trust in the network depends on the functioning of majority mining computers in the
network. The logical conclusion arising from this fact indicates that the increased volume of
bitcoin transactions implies higher security; increasing the volume of the network, increases
the trust (Dini¢, 2014: 110).

13 Observingthe history of attempts to initiate even “smaller” technical (protocol) changes
embodied in the Bitcoin hard forks (Bitcoin XT, Bitcoin Classic, SegWit), we can see that
none of these projects (not even “BitcoinCash”) surpassed the success and acceptance rate
of Bitcoin fork.

14 Following more than 2000 years’ long history of governments prerogative of issuing
money, the Nobel prize laureate Hayek enumerated legitimate reasons for reserving the
monopoly of issuing money for state institutions (Hayek, 1976: 21-26).
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rogative of producing money, and that it might be harmful for national economy
development if currency competitiveness is not endorsed (Hayek, 1976: 20).
Specially, this refers to national economies that are fully dependent on foreign
currency, which was the case in El Salvador (fully relying on USD).

We can go even further. Solid arguments can be made to support the claim that
the governments absolute control over money can even be interpreted as a form
of oppression, no less than the denial of civil liberties (McGinnis, 2020: 60). Al-
though itis “complementary currency” (Pernice, 2021: 769), bitcoin is the most
powerful weapon in what seems to be “fundamental assault” on the remains of
this outdated oppressive idea in modern monetary order (McGinnis, 2020: 61).

If there is any truth in this bold claim, then limited supply is the single most
important feature that makes bitcoin if not superior then at least competitive to
fiat currencies®. This is especially true if we bear in mind the collective abolition
of Bretton Woods monetary arrangement and the gold standard which, accord-
ing to economic experts (Syropyatov, 2021: 324), started the inflationary era
in economic history. Therefore, there is no economic or legal logic to justify the
transformation of the system from “digital gold” to disunited quasi-democratic
fiat monetary order, especially among nodes who are generally true “decentral-
ized finance” enthusiasts'e.

3. Halving

The creator(s) of Bitcoin aimed to make a digital asset that behaves like gold”.
Thus, they made an ideological decision not to release all bitcoin in circulation
at once (Cachanosky, 2019: 371). The total number of bitcoin is predetermined,
but the schedule of its creation is fixed (Raskin, 2015: 971) because the network
was set up so that it can gradually build up the coin supply at a decreasing rate
through the process called “mining”.

15 Theidea of Bitcoinis deeply rooted in the Austrian economic school of thought which is
renowned for its harsh criticism of governments interventions which actually worsen the
economic and business cycles and cause substantial inflation (Zebec, 2018:89).

16 The Bitcoin network does not enforce protocols and rules to members who disagree with
them. It allows them to safely take separate ways by initiating so-called hard fork. There is
even a special piece of software called Git built in the network, created to make forking of
source code available to users (Caetano, 2015:104-105). The result is more than hundred
(more or less known and successful) projects in the crypto space which are started in this
way - as a Bitcoin fork (Caetano, 2015: 104).

17 “The Bitcoinrule,logo and wording suggest that the projectisinspired in the gold standard.
Consider, for instance, that Bitcoins are produced through a process called “mining” with
diminishing returns that mimics gold extraction from the underground, and that the logo
is a gold coin” (Cachanosky, 2019: 371).
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The responsibility to add verified transactions into a block and update the chain
of blocks is entrusted to a special group of network participants - miners. To
complete the delegated task, miners must solve a series of complex mathemati-
cal problems, which requires immense computing power. To incentivize them
to make their computing power available for the network purposes, “double
reward” system was built in the Bitcoin protocol. First, a miner collects a small
percentage of each transaction that is written in a newly created block. On top
of that, the “winning” miner receives new bitcoin from the network as a reward
when the “coin base” transaction is placed into a new block (Antonopoulos, 2014:
115: Hutchinson & Dowd, 2015: 361; Nakamoto, 2008:4). [t means that the issuer
of bitcoin is not a bank, government, supra-government institution, individual
or company; the issuers are users themselves (Dini¢, 2014: 110). On 3" January
2009, the “genesis block” was mined (Horvati¢, Tarfa, 2022:107-108). Miner(s)
of this block received 50 bitcoins. From that moment on, every time a new block
was created, a miner received 50 newly created bitcoins.

The total supply increases gradually, but not at the same speed. As already
noted, each block contains a certain number of bitcoins, and the total supply
of coins increases by adding new blocks. However, the blocks do not have the
same capacity, i.e. they do not contain the same amount of bitcoin. The network
is preprogramed, first to cut miners reward by 50% with every 210.000 added
blocks, but also to adjust the complexity of mathematical problem to the amount
thatis already mined, so that anew 1MB block containing roughly 4000 written
transactions (Horvati¢, Tafra, 2022:109) is created every ten minutes on aver-
age (Antonopoulos, 2014:2, 177-178; Dordevi¢, 2018:97-98; Raskin, 2015:976;
Roth, 2015:528). Simple mathematics shows that the mining reward decreases
roughly every four years. Since 11" May 2020, mining reward per block is 6.25
bitcoins. The rate at which new blocks (hence bitcoin) are added to the existing
chain gradually decreases (until it reaches the number of 21.000.000).

The act of cutting off a miner’s reward by half is called “halving”. The idea be-
hind the process of halving was to make bitcoin mimic gold even when it comes
to the dynamic of its excavation (Pordevi¢, 2018: 98). From the economic and
legal standpoint, through the process of halving, the deflationary nature of
bitcoin comes to the fore because the already limited supply of coins is further
reduced. For the purpose of comparison, at the time of writing this paper, more
than 18,5 million (out of 21 million) bitcoin was released in circulation, but
the last bitcoin will be released in circulation once block 13.230.000 is mined.
Following the dynamic of the Network, it is estimated that this will happen ap-
proximately in the year 2137 (Antonopoulos, 2014:178; Raskin, 2015:976). This
means that inflation percentage is controlled, not only through supply that is
finite but also through 64 halving events, after which the circulation rate of a
new bitcoin decreases.
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3. Superhalving

Bitcoin was first recognized as money on the basis of the regulatory standpoint
by the Financial Crimes Enforcements Network (Mirjanich, 2014: 214), then in
judicial practice in the famous “Silk Road” cases (Raskin, 2015: 981-982; Zebec,
2018:89) and in SEC vs Shavers case (Raskin, 2015: 979-980). Yet, although it is
not wrong to think of bitcoin as a currency, as already noted, we like to think of
Bitcoin as a payment system. It was the original idea (Syropyatov, 2021: 325)
and Bitcoin was actually used in that capacity in first years, mostly for small
online transactions (Varesko, Dekovi¢, 2022: 91).

The true potential of this system, which is impressive per se, can be fully compre-
hended only ifitis perceived as part of the future decentralized financial system
(DeFi). In his numerous lectures and interviews, Antonopoulos provides a great
analogy by comparing the DeFi space with the Internet from early days. In that
analogy, Bitcoin is compared to e-mail which was the first and (for a long time)
single functional application on the Internet. In the DeFi space, Bitcoin is the first
and (in many ways) the most important but not the only functional application.
Precisely, the way the Bitcoin network uses the distributed ledger technology is
nothing but one possible representation of true potential of incredible piece of
computer engineering called a blockchain. Having in mind the countless func-
tions of the Internet today, this analogy offers the best insight into the scale and
the potential of the DeFi space.

Using this and other related technologies certainly goes way beyond the crea-
tion of different payment and even financial systems. Blockchain technology and
cryptocurrencies, decentralization protocols in general, are part of along-term
proliferation cycle and they have an opportunity and capacity to further expand
the innovation and opportunities that started in the early years of the Internet
(Calcaterra, Kaal, Rao, 2020:204; Syropyatov, 2021:320). From the legal stand-
point, there is no doubt that blockchain technology will reorganize any activity
which requires public display of information (Cvetkovi¢, 2018:122). It also has a
capacity to reorganize all decision-making activities of the slow and expensive
state apparatus through a peer-to-peer decision making process (Abramowitz,
2015:7-9). It challenges the conventional assumption that centralized institu-
tions, such as legislatures and courts, are needed to produce law of sufficient
clarity to be workable (Abramowitz, 2015:9). Finally, it has been proven that
blockchain technology is essential for future development of the present-day
mainstream ideas, like IoT (Internet of Things) and IoE (Internet of Everything)
(Horvat, Tafra, 2022:108). Thus, as impressive as they are, even the DeFi space,
[oT or IoE will be just fragments, or applications of the so-called “Web 3.0”".
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Yet, if we condsider it strictly from the monetary standpoint, we believe that the
existing centralized financial system is outdated, inefficient, incredulous, and
needlessly expensive; as such, it will be replaced by a more efficient economic
structure. It has been scientifically proven than the current size of cryptocur-
rency market and its growing strength has the capacity to disrupt the entire
financial system (VaresSko, Dekovi¢, 2022:91). From the ideological standpoint,
the DeFi system seems to be the most obvious replacement. However, at this
moment, more than a decade after the Bitcoin network became fully operational,
the DeFi structure sounds a bit futuristic. Yet, the contours of the system are
now clearly visible. Certain parts of the system are more than functional, and
effects they create bring into life the basic idea of DeFi. Itis visible in the process
called “superhalving”.

To our knowledge, the term superhalving was used for the first time in a news-
letter that the world renown expert on cryptocurrencies Teeka Tiwari sent to
his readers and subscribers. To explain his discovery, he used the analogy with
halving. Superhalving refers to decreasing the number of coins in circulation
but, unlike halving, superhalving is not tied to the Bitcoin code. According to
Mr. Tiwari, itis a hypothetical situation related to the opportunities that miners
now have in the DeFi ecosystem (Tiwari, 2021).

Miners provide computing power necessary to keep the Bitcoin blockchain
operatative, and the rationale for allocating their computing recourses to the
Network comes in the form of a newly released bitcoin. Until recently, miners
were not in a position to hold coins they were rewarded with. To stay in the
“race” for new coins in the environment of perpetually growing competition, they
had no other choice but to sell earned coins to fund the upgrade of computing
resources for further operations. This was their only option because ownership
of any kind of crypto-asset was not gateway to (traditional) sources of capital
(Tiwari, 2021).

Nowadays, the situation is remarkably different. First, financial institutions
are now highly involved in the crypto-market (Magnuson, 2022: 884). They
offer financial services and create highly profitable spaces for their clients re-
lated to Bitcoin, Ethereum, and other projects. Second, exchange traded funds,
crypto-exchanges and miners, all catering to the cryptocurrency industry, have
developed into major industries themselves (Magnuson, 2022: 884). According
to Tiwari, miners are able for the first time to raise money through capital mar-
kets. According to his study, miners and crypto-companies have already raised
more than ten times more capital for their future ventures than in previous
years (Tiwari, 2021).
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Furthermore, miners nowadays do not even have to have access to investment
banks, capital funds or other selected institutional or individual investors. Simi-
larly to Bitcoin, the DeFi is a monetary inclusive space in the absolute sense.
Via alternative blockchain-based decentralized model of finance, it is possible
to bypass unnecessary intermediaries and to step into virtual peer-to-peer
capital relations. It is possible to borrow, save, schedule payment, trade, pur-
chase innsurance, invest, prove ownership, and even automatically rebalance
a portfolio on the financial market which is always open, fully decentralized,
remarkably safe, and almost completely immune to human errors. By means of
the innovative investment apparatus, this financial ecosystem makes capital
raising simple, informal, straight forward, and thus cheaper for miners across
the globe, and anyone who wants to finance their future ideas and ventures.
Through cryptocurrencies, smart contracts and tokens created on various block-
chain platforms for potential investors and funders, regardless of where they
are currently located, miners can provide the necessary capital for updating
their mining equipment or other activities. It further means that miners do not
have to immediately sell bitcoin they received as a mining reward. They can
now hold it (which they do most of the times) with the intention to allocate their
portfolio, realistically expecting its price to increase. This means even less coins
in circulation, consequently reduced supply, and finally lowered inflation rate.
In short, this is the process of superhalving.

We find the idea of superhalving to be very interesting. Still, although it was well
elaborated, we believe that this phenomenon can and should be interpreted in a
broader sense than suggested by Tiwari. It does not have to be strictly related
only to the construction of a new crypto-financial digital world and opportuni-
ties in it. Other circumstances may create a similar effect and cause a decrease
of the bitcoin volume. They should be researched under the same nominator, i.e.
superhalving. In that context, we may mention two circumstances which have
the greatest deflationary impact on the market.

First, in a technical sense, Bitcoin can be interpreted in various ways: as a soft-
ware, as a network, as an application. In the economic sense, bitcoin can take
over the role of currency, a payment system, a (digital) asset, and even the role
of merchandise or commodity (Cvetkovié¢, 2018:129-133; Pernice, 2021:772).
Considering its applicability and its role in general, different studies undoubtedly
confirmed that bitcoin has constantly evolved'® (Varesko, Dekovi¢, 2022:91). It
has become more diverse and globalized (Karabulut, Sari, 2022: 56). Given that
the idea behind creating this system was to make a transfer of value as efficient
as possible, i.e. to make the payment system effective, the growing spread of bit-

18 Itisundoubtedly confirmed by the comprehensive study on the number of patents related
strictly to Bitcoin and its chain (Cavalhiero, Cavalhiero, 2022: 211-216).
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coin confirms that it can be characterized as a collectively recognized medium of
exchange (Pernice, 2021:777). However, at this point, there are crypto-projects
that allow more efficient, faster and less expensive allocation of value; so, bitcoin
israrely used for that purposes. Yet, bitcoin has a number of superior features (it
israre; it haslimited supply and timely lowered issuance rate; it allows privacy,
confidentiality and is thus immune to seizure; it is easily “portable”, easy to
store and requires low or no maintenance; it is rather simple to use, and it is not
someone’s liability. Due to these features, bitcoin behaves like digital gold, and
is mostly used as a store of value. In other words, despite its obvious volatility,
both the deflationary design of Bitcoin and its decentralized and global nature
enhance its store of value properties (Baur, Dimpfl, 2021:2681). Thus, most of
the time, bitcoin is more demanded as an asset than as a currency, so it mostly
behaves as a store of value (Pordevi¢, 2018:100). This especially becomes evi-
dent in times of economic, geopolitical, or health crises such as one caused by
the SARS-CoV-2 pandemic, or an ongoing energy crisis.

This is why individuals, big financial institutions, companies and even some
governments include a certain amount of bitcoin into their portfolios to protect
their savings and investments. They hedge against inflation as it is expected
that gold-like assets behave contrary to stocks and fiat currencies in times of
crises. Scientific research confirms that the diversification of portfolios through
bitcoin (if traditional assets are also included) can be a great investment choice
even for those investors who are not inclined to take higher risks (Syropyatov,
2021:323; Soja, Senarathne, 2019:54-58). This means that all those entities do
not purchase bitcoins (or rarely mine them) with the intention to use them for
payment or transfer of value. They prefer long-time holding over engaging in
transactions and releasing it into circulation, which leads to the overall supply
reduction. As this is a natural tendency in the network, it is safe to say that this
is also a type of superhalving.

Finally, there is another tendency in the crypto ecosystem that can be inter-
preted as a form of superhalving, and thus a deflationary mechanism, although
itis quite accidental. As already noted, bitcoin is rather simple to use, store, and
maintain. However, a certain degree of practical knowledge is necessary. Bitcoin
can become unreachable if the “wallet”(the hard or online one) is mismanaged.
The most common way to make a bitcoin inaccessible is to lose it.

In effect, it is impossible to lose a bitcoin because coins are permanently linked
to the network. At any time, the Network participants can determine at what
address every single coin is located. But then, private keys that allow access to
coins stored to a certain address are the “symbol” of ownership (Raskin, 2015:
977,1002), and they can be lost (Hutchinson Dowd, 2015:361). Bitcoin wallets,
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especially the hard ones, can also be lost. As estimated, about 20% of bitcoins that
are released into circulation have become permanently unavailable (Mijatovi¢,
2022:103). Further, it is reasonable to expect that more bitcoins will be “lost”
over a course of time; therefore, the actual supply of bitcoin, although unknown
due to the risk of permanentloss (Hutchinson & Dowd, 2015: 361), is definitely
smaller than it is preprogramed and will get gradually reduced. This makes a
bitcoin even more deflationary than previously projected.

4. Conclusions

It is a well-known fact that money is usually, but not necessarily, subjected to a
state monopoly (Pernice, 2021: 773). Until recently, the general public was not
prepared to question the dogma of the governments prerogative of “producing”
money (Hayek, 1976:20). Nowadays, the general public is not eager to unques-
tionably accept the lex monetae concept and governments monopoly on issuing
money. Competitive ideas are well formulated, and relevant sources are just “a
few clicks away”. Still, the idea presented in a white paper titled “Bitcoin: A Pear-
to-Pear Electronic Cash System” is undeniably the most thought-provoking one.
The recently conducted comprehensive statistical analysis confirms that this is
the general opinion in academic circles (Karabulut, Sari, 2022: 58-66). Even the
critics of the Bitcoin tecno-economic architecture agree that Bitcoin undeniably
demonstrates the practical possibility of fully decentralized monetary system
based primarily on distributed trust (Hutchinson & Dowd, 2015:380).

Although stable coins are referred as “Hayek’s money” (Syropyatov, 2021: 322-
323), those backed up by precious metals (such as gold) but primarily those
backed up by parent fiat currencies, cannot be used for the final implementation
of Hayek’s theory in real economy (Syropyatov, 2021: 328). We believe that it
is the Bitcoin that is the actual embodiment of the old idea of issuing different
kinds of money which represent different abstract units fluctuating in their value
relative to one another (Hayek, 1976: 25), and that are clearly distinguishable
by different denominations among which public could choose freely (Hayek,
1976: 21). The entire Bitcoin system promotes this idea in a way like no other
money-like asset has ever done before. Moreover, relying entirely on advanced
technological concepts, Bitcoin does not depend on governments’ permission of
any kind and is not limited by state borders'. This intriguing system has been
stress-tested numerous times. Although it is not fully stabile and is far from
perfect, all turbulations have made the system only more resilient. This can-

19 Itwasrecorded thatevenin 1999 Milton Friedman stated that the one thing that’s missing,
but that will soon be developed, is a reliable e-cash: a method whereby on the Internet you
can transfer funds from A to B without A knowing B or B knowing A (Zebec, 2018: 88).
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not be said about its direct competitors - government issued currencies. Quite
the opposite. In a short period of time, specifically from the moment when the
World Health Organization recognized the outbreak of the SARS-CoV-2 pandemic
triggered by a new type of coronavirus, the bitcoin was transformed from a
subcultural phenomenon into the most popular and appreciated (digital) asset
in not more than a few months. The very nature of the SARS-CoV-2 pandemic,
primarily the need to limit physical contact, favoured the digitalization of all
models of performing day-to-day activities and consequently created a perfect
environment for all crypto-projects (Mijatovi¢, 2022:94). Yet, the very fact thata
bitcoin on a free marketis about 20.000 times more valuable than USD suggests
that there is more to it. This is true regardless of whether bitcoin is perceived
as money or not.

The theory of competitive currencies, particularly currencies that are notissued
by a state or any central authority, proves to be sustainable at least. Actually, if
we have a centralized and coercive order on the one hand and a voluntary and
decentralized system on the other hand (McGinnis, 2020: 59), it appears that “a
voluntary agreement to use a specific item as a means of payment” (Pordevi¢,
2018:97; McGinnis, 2020:61) can even be superior to the “currency monopoly”
dogma. Yet, as we see it, detection of deflationary mechanisms built in Bitcoin
source code, and recognizing them as immutable by general public, is the big-
gest secret to its success. Obviously, this is not the only interesting feature of the
Bitcoin system but, in times of crises such as the one triggered by SARS-CoV-2
virus and its numerous variants, those features come to fore, especially when
compared to the mode of operation of “imperative” currencies. Anyhow, this
observation has been supported by judicial practice. In certain cases, courts
precisely stated that bitcoin is deflationary by nature and that it could be a bet-
ter store of value than numerous legal currencies around the world which are
very susceptible to inflation (Pernice, 2021: 778).

The Bitcoin system questions the universally accepted idea of state sovereignty
on the subject of money issuance. Theoretically, Bitcoin does not undermine
monetary sovereignty; in effect, the community can even contribute to the
exercise of this type of sovereignty by giving trust to a means of exchange other
than legally imposed ones (Pernice, 2021: 775). It is natural that this approach
seems suspicious, even more so because this system does not offer answers to
all the questions arising in the completely decentralized and unregulated free
currency market. Still, this is a fascinating financial assemblage. Numerous tech-
nological and economical features make it appealing for all those who are eager
to explore possible alternatives to state supremacy in this field. The question
whether those alternatives are sustainable, and to what extent, remains to be
answered. Yet, we truly believe that deflationary mechanisms, even simple ones
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like those built in the Bitcoin system, must be welcomed as parameters in the
current or the next phase of both money and monetary obligations evolution.
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/p Cphaux Padysaosuh,

Loyenm,

IIpasHu pakyamem, YHusepsumem y [IpuwumuHu ca npuspemeHum ceduwmem y
Kocosckoj Mumposuyu

Peny6auka Cpbuja

0 JE®DJIATOPHO] IPUPO/IU BHTKOHHA

Pe3ume

Bupmyeanu cucmem 3a naaharee Bumkoun npedcmas.ven je kpajem 2008. 200uHe.
Hnak, u danac Hedocmajy 002080pu HA Heka 00 PyHOAMEHMANHUX NUMArsd. JedHo
00 mux numatsa je da au je Bumkoun 3aucma Hogay uaAU HEWMOo caceuM opyeo.

BumkouH kao cucmem npumMapHo je du3ajHuUpaH He ca yussem da ce cmeopu ,Ho8a
epcma Hosya”y Hajyscem cmucay eeh ca yuseem da ce cmeopu naamgopma koja
o6e36ehyje da ce mpaHcgep epedHocmu U38pwU HA WMO je epuKACHUju HAYUH
Mozyhe. Unak, uako mo Huje cywmuHcKu, 6UMKOUH uma kanayumem oa npey3me
y/102y HOBYQ, A Maj Kanayumem je npeno3Ham uy cyockum odaykama. [Ipenosuajyhu
u ysaxcasajyhu maj kanayumem, y 080M pady npeseHmyjemo pesyamame
NpemexicHo eMNUpUjcKo2 UCMpaxcu8arsa ChposedeHo2 NPemxodHO 0 HeCMabU/IHOj,
asu onem uspasumo de@1amopHoj npupodu 6UMKOUHA U FeHOM ymuyajy Ha
HoguaHe obauzayuje. KonkpemHo, uako 6u udeja Moz.1a 6umu KOHMpOBep3Ha U3
guuwe pas/noea, d 804aMu/HA npupooa ,yeHe” 6UMKouHa je ceakako jedaH od
FUX, cMampamo da nepuodu4Ha denpecujayuja rezo8e epedHOCmMuU He 3HAYU
da je 6umkouH uHg.s1amopaH. Hanpomus, 6umkouH je degpramopaH no npupodu.
Pazauyumu yepaheHu MexaHu3Mu, aau U HO8U HAYUHU NPUMeHe UCMuUYy my npupody.
Jaxae, y pady kopucmumo paszauvume mexHuke aHaAUMuU4Yko2 Memoaa, Hajnpe oa
u30sojumo pasauyume des1amopHe MeXaHu3Me, KAKO OHe NPo2paMupaHe mako u
OHe hakmuuke, d 3amum u da ux onuuiemo. /jasme, y pady Kopucmumo CuHmemuyke
Memode, Hajnpe eeHepaau3ayujy u ancmpdakyujy, da cymupamo pesyamame
ucmpasicusarea Koju nomsphyjy kao ma4Hy no/nasHy xunome3sy dd je GUMKOUH
no npupodu uspaszumo ded.1amopaH u hoped re2o8e HecmabuaHocmu, me da ce
MOJice Kopucmumu Kao 3aumumHu MeXaHu3am y MoHemapHum obauzayujama.

KmyuHe peuu: bumkouH, HosyaHe obauzayuje, y2080p, 8a/1ymHe K/aay3y/e,
KpunmosaJlymue K/aay3yse, dedaayuja.
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BOJE KAO IIPEJJMET KOHLIECHJE ¥
MTPABY PEITYBJIHKE CPIICKE

Ancmpakm: HHmepecosarse 3a memy kopuwheroa 8oda no cucmemy
KoHyecuja y domahem 3akoHodascmay, aymopy je no6ydusa Odayka
Yemaesnoe cyda bocHe u XepyezosuHe y npedmemy 6p. Y-16/20. AHaauza
HasedeHe 00.1yKe ome8opu/d je wWupu npocmop 3d NPOMUW/bAFLE, Me je
npedoyeHu 4/A1aHaK HACMao Kao n/00 Ucmpaxcugara oee memamuke.
Paod je memodosiowKu 3aCHOBAH HA HOPMAMUBHO] AHAIU3U 3AKOHA O
KOHYecujama, me 3aKOHa 0 CM8APHUM npasuma, Koju uma @yHkyujy
Kpo8HO2 3aKoHodasHo2 akma, kada ce ducKkymyje o cmeapHOnNpasHuM
uHcmumymuma y Peny6auyu Cpnckoj. Hako ce y npeom dujesy pada
6asuMo noce6bHUM npasHuMm ypeherbem nojeduHux epcma cmeapu u
dedpuHucarwem nojmosa eode, 600HUX dobapa u 80OHUX ob6jekama, Kao
npedmema npasa cgojute, y pokycy pada cy unak peaesaHmHa numarea
8e3aHa 3a 800e, KA0 KOHYeCcuoHo dobpo. [Ipedmem KoHYyecuje Moxce bumu
npaso 06a8/barba WUpPoKo2 onceza npuspedHux djesamuHocmu, a kaoda cyy
numarby 800e, Hajueuwrhe ce padu o kopuwhersy jasHoe 800H02 dobpa (8ode
30 MexHO/0WKU npoyec y 06a8/bary hpuspedHux djesamHocmu, gode
U 800HO2 3eM/bUWMA 3a Kopuulherbe Xudpoakymyaayuja, Kynaauwma,
pubreaka, 800HO2 3eMs/bUWMA 3a peaaudayujy Heke 00 npuspedHux
djesamHocmu, kao u saherse mamepujaia u3 eodomoka). [loped HagedeHoe,
eHepzemcKu nomeHyujaa eode modxce da ce kopucmu u kada je objekam
KOHYyecuje usapadrba u kopuuiherse eHep2emcKkux nocmpojerba, kao jedHoz
00 HajeasxcHUjux eKOHOMCKUX acnekama ekcnaoamayuje 86oda. Y nocaedroem
dujeny pada obpaheHa je npakca YcmagHoe cyda, npesacxodHo y 8e3u ca
UHCMUMymoM KOHYecuja, aau U jeOHUM WupuM NUmMareeM Koje ce cee auule
nomenyupay domahoj jyoukamypu, a mo je koHyenm ,0pi#asHa uUMosuHa".

KyuHe pujeuu: koHyecuja, eode, BOT modeu, ,,0picasHa umosuHa”, jagHa
CB0OjJuUHa.

" bosiljka.cubrilovic-stamenic@pf.unibl.org
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1.YBog

Y Peny6aunu Cprckoj (PC) obsact koHuecuja ypeheHa je 3akoHOM O
KOHIlecHjaMa'! KojH je, y3 U3BHjecHe M3MjeHe U J0NyHe, Ha cHasu ox 2013.
rojuHe. 3aKOHOM je NOBJIM>Ke pery/ivMcaHa MaTepHja Koja ce 0JHOCH Ha [IpeiMeT
Y Ha/IJIEX)KHOCT 34 [I0/ije1y KOHLleCHja, OJUTUKY Joijesie KOHIlecHja, HAYKH U
NOCTYNAaK Jo/jjeJle KOHLleCHja, eJleMeHTe YyroBopa O KOHIIECHUjU U pecTaHakK
yroBOpa 0 KOHIeCHjH, IpaBa U 06aBe3e KOHLeCHUOHApPAa U KOHIEHJIeHTa U
Jipyra nuTamwa 0/J] 3Hayaja 3a OCTBapuBame KOHIeCcHja, ¢ TUM Jia heMo ce y
OBOM pajJly 6aBUTH UCK/bYUUBO KOHIleCHjaMa ¥ KOHTEKCTY UcKopullhaBama
BO/la, Kao npupojHor pecypca. KoHnecuja je npaBo o6aB/baka NPUBPeJHUX
JljeslaTHOCTHU KopulnhemeM jaBHUX Jlo6apa, IPUPOAHUX 60raTcTaBa v pyrux
Jlobapa o ONIITEr HHTepeca, Kao ¥ NpaBo Ha o6aBJbatbe /jeJJTaTHOCTH Of,
ONIITEr UHTepeca, a TO MpaBo ce y3 naahawe KOHIECHOHe HaKHA/le YCTyma
KOHIleCUOHapy Ha oApeheHo BpujeMe, moA ycjaoBuMa nponrcaHum 3oK.

YcnocTaB/bake KOHIECHOHOT CUCTEMA Y HallMOHAJHOM ITPaBy UMaJIo je 3a [{UJb
Kpeupabe M0/CTUIajaHOT IPAaBHOT OKBUPA 3a IPUBJIAUYeHbe CTPAHUX U loMahux
MHBECTHIIHMja, Y3 HCTOBPEMEHO UHCHUCTHUPAkbe Ha 0J[TOBOPHOM YIIPABJ/baby
NPUPOJHUM 60raTCTBHMA U ONIITHUM Ao6puMa. Penybsrka Cpricka pacnoJjiaxe
3HAYajHUM KaNalUTEeTHMa U MPUPOJHUM peCcypCcHMa, KOju Y3 NPaBUJIHY
ynoTpeby yMHOroMe MOTY Jia IO pUHECY Pa3Bojy U jauamy fjoMahe npuspe/e.

Ha oBoM MjecTy ykpaTko heMo U3/I0’)KUTH CUCTEMATUKY pajia KOju je moJujesbeH
y TpH LijjeJiMHe. Y IpBOM JHjesy paZia ayToOp HACcTOjU Jia Ipeny3upa nojejuHe
BpCTe CTBApH, CXO/JHO FbUXOBOM IIOCE6HOM TPABHOM perysucamy. JlepuHrucanu
CY UHCTUTYTH oNuITe J06p0, jaBHO A06PO U J06PO 0] ONILUTETr HHTEPECA, OHAKO
KaKoO je TO HOpMHUPAHO NO3UTHUBHUM 3aKoHoZaBCcTBOM PC. 3a guckKycujy o
KOHIleCcHjaMa KpPYIHjaJiHO je CXBaTamwe pasJinka udMehy OBHX IOjMOBa, jep
nojeiMHe BPCTe CTBAapU 360r CBOjUX 0COOMHA MJIM IpaBHE peryjaaTUBe HUCY
noso6He fa 6yAy objekaT nIpaBa CBOjUHE U APYTUX CTBapHUX npaBa. Takobhe,
ayTop NpaBH AUCTUHKIM]jy H3Mehy nojMoBa Bo/ie, BOJIHA ,06pa M BOJHU 06jeKTH,
Kao NoTeHIUjaJHUX 0bjekaTa [paBa CBOjUHE, OJHOCHO NpeMeTa KOHIeCHje.
Y neHTpaJIHOM IHjeny paja, obpaheHa je TeMa Kopuurhewa Boja M0 MOJAENY
KoHIlecHujay npaBy PC. Boge cy oniTe 106po Koje je o moce6HOM 3alITUTOM
Jip>kaBe (EHTUTETA), Te Ce KOPUCTeE 110/ yCJIOBHMMA U Ha HAYHH Koje 00e36jehyje
HUXOBY paljMOHaJIHY ynoTpe6by. [I[peMa foMaheM N03UTUBHOM 3aKOHO/,ABCTRBY,
BOJie Ce MOT'y KOPDUCTHUTH Y PEXXKUMY KOHLIECHja U Y PEXXUMY jaBHO-IIPUBATHOT
IapTHePCTBa, C TUM Ja je OBaj NIPBU MOJeJ HELITO BHUlIe 3aCTYIJbEH Yy
npakcu. OBJje cMo ce 6aBUJIM U I0jMOM, NIPeAMETOM U pa3JIMUUTHUM BpcTaMa
KOHIlecHja, ca moce6HUM ocBpToM Ha BOT Moze Koju je Hajuenthe kopuinheHu

1 3akoH o o koHIllecujaMa (30K), Ca. enacnuk PC,59/13,16/18,70/20 u 111/21.
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MO/ieJl IpOjeKTHOT QUHaHCUpakba HHPPACTPYKTYpPHUX NpojekaTa. Ha koHLy,
aHaJIM3MpaHa je mpakca YctaBHor cyaa bocHe v XepiieroBuHe (YCTaBHU CyA),
JleMUCTUQUKOBAHA KOHCTPYKIMja ,ip>KaBHAa UMOBHMHA", Ka0 U HeHO JloBOheme
y Be3y ca HaJJIe)KHOCTHUMa 3a [l0/jjeJly KOHLeCHja, Te je U3BpIleHa JleTa/bHUja
paspajia oJi/IyKe JioHUjeTe y mpeameTy 6p. Y-16/202.

2. MlpeTxoAHO pasjalikbembe — I0CEOGHO IPAaBHO
ypebeme nojeauHUX BpcTa CTBapu

CTBapu cy MaTepujajiHU [MjeJIOBU NPHUPO/JE, KOjU MOTY OUTH y CBOjUHH
dU3NYKOT UM MpaBHOT JuIa (4. 5, cT. 1 3akoHa o cTBapHUM mpaBuMa?).
MebyTuM, nocToje cTBapH Koje 360r CBOjUX 0COGKHA UJIM IPABHOT pery/ucama
HUCY ToJ06He J1a 6y/y 06jeKaT MpaBa CBOjUHeE U [PYTUX CTBAPHUX ITpaBa. 3aKOH
0 CTBAapHUM IIpaBUMMa CBe CTBApU HOPMHUPA Ha ONLITH U Toce6aH HAYKH.

OnuiTy peXuM CTBapHOIpaBHOT ypehewa o6yxBaTa YHUBep3aJiHa IpaBuJa
KOja ce IpUMMeHYjy Ha CBe BPCTe CTBApU HaJ KOjuMa GU3UYKO UJIU IIPABHO JIULE
MOKe /1a MMa IpaBo cBojuHe. C Apyre cTpaHe, Noce6HO ypeheme cTBapHUX TPaBa
npeJicTaB/ba U3y3eTaK O] OBOT OMLITEr peXXUMa U 0JJHOCH Ce UCK/bYYHMBO Ha
oJipebeHe BpcTe CTBApH Koje Cy o IUpeT pyLITBEHOT 3Ha4aja, MONYT: OMIUTUX
Jlo6apa, jaBHUX JobGapa U fobapa o onwter uHTepeca. U3amehy oBux fobapa
HUKAKO He MOXKeMO CTaBUTH 3HAK jeJHAKOCTH, UAKO CY, HEpUjeTKO, TpaHULie
BpJsio puyugHe. [loTeHUjaJHU NIpo6JIeEM KOJ pasrpaHUYerHa HaBeJeHUX
NojMoBa NpeJcTaB/ba unkbeHuna Aa 3CII, anu u Apyru noceGHU 3aKOHU*, He
JedUHUIY KOHLENT ONUITET 106pa, jaBHOT A06pa U Jo6pa o/, ONLUTEr UHTEPeECa,
Beh cy nojeuHe BpcTe cTBapu HaBeieHe exempli causa. CXOJHO ToOMe, U3 IIpaKce
YcTaBHOT cyia NpoU3uiase pa3jiMiUTa, YeCTO HealeKBaTHa, TYMadyekha OBUX
[I0jMOBA, K0ja 3a Kpajibu pe3yJ/ITaT UMajy IOrpellHy IpUMjeHy IpaBHUX IpaBuUJia
3a 1oce6He BpPCTE CTBApPHU.

Hucy o6jexam npasa ceojuHe u dpy2ux cmeapHux npasa oHu dujeso8u npupode
Koju no c80juM 0COGUHAMA He MO2y 6umu y 81acmu u3u4Koz uau hpagHoz Auyd
nojeduHa4Ho, Hez2o cy Ha ynompebu c8uMa nod jeOHakuM ycaosuma (4. 7, cT. 1
3CIN). [lakse, onita go6pa (res communes omnium) Kao WITO Cy Ba3AyX, Boja
y pYjeKkaMa, U3BOPHMa, je3epruMa U MOPY, HUCY YOIIIITe CTBAPH, OJJTHOCHO HUCY
no/i06Ha J1a 6yy 06jeKaT CBOjUHE, jep He UCTY HhaBajy PU3UUKH YCJI0B (He MOTY
OUTH y JbYACKOj BJIACTH), aJTU HU IIPABHMU YCJIOB (Tes extra commercium). OmiTa

2 Opnyka YcraBHor cyaa buX 6p. ¥-9/19, CayscbeHu enacHuk, 16/20.

3 3akoH o ctBapHuM npasuma (3CII), Ca. eaacHuk PC, 124/2008, 3/2009 - ucnp. 58/09,
95/11, 60/15, 18/16 - ognyka ¥C, 107/19,1/21 - ognyka YC u 119/21 - ognyka YC.

4 3akoH o BogaMma (3B), Ca. esnacHuk PC,50/06,92/09,121/12 u 74/17; 3aKoH 0 pyLapCTBY,
Ca. enacHuk PC, 62/18; 3akoH o n10BcTBY, Ca. 2aacHuk PC, 60/09 u 50/13 u ap.
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Jfobpacy,...camo jedHa nodepcma dobapa 00 onwumee unmepeca...” (babuh, Meauh,
Xamwuh, [oBsiakuh, Besinh, 2011: 145). Oniuta fo6pa He MOTY GUTH HU Y CBOjJUHHU
Jip>KaBe, lbMMa caMo ynpaBJba Jip>KaBa UJM HEKU CYbjeKT jaBHe BJIACTH, allU
He Kao BJlacHHK, Beh kao umnepujym (Gavella, 2011: 137). Mako onmita go6pa
He MOT'y OGUTH Yy BJIaCTH GU3UYKOr UJIM NPABHOT JIMIA, CBU Cy6jeKTH NpaBa
HX MOT'y yIoTpe6/baBaTH MO/ jeHAKKUM ycaoBuMa. Ha onituM go6pruma ce
MO3Ke yCIIOCTaBUTH U ofjpeh)eHH CTBapHONPaBHU OJJHOC U3/BajakbeM N0jeJUHUX
cerMeHarTa oniuTer 406pa, HAKOH Yera OHU I0CTajy IpeAMeT CBOjUHE U PYTUX
cTBapHUX npaga (4. 7, cT. 3 3CII). Tako HOp. c710604HU AUjeI0BU IPUPO/IEe, KAOo
IITO je BOJA Y PUjeL 1, HAaYeJHO He MOTY OUTH Y JbYZ,CKOj BJIACTH, CBe JIOK ce BoJja
Y3 pUjeKe He U3/1BOjU y TocebaH yaHak (ocyAy), Kaja npeJa3d y CBOjUHY Ju1ia
Koje jy je usapojuso. Takohe, 30K perysucaHa je MoryhHOCT Jjla KOHIIEH/IEHT
(Bnapa PC, y ume PC uu cKynuTHHA jeIUHULE JIOKAJIHE cCaMOyIlpaBe, y
VMe jeIUHULe JIOKAJIHE caMOyINpaBe) Ha oJpeheHU BpeMeHCKU Nepuoj U y3
nahambe KOHLeCUOHE HaKHa/le YCTYIM KOHLeCUOHapy (IpUBpeiHO JPYLITBO)
Ha ynoTpe6y u kopuuihemwe HeKo onuiTe 1o6po. Mako ce Haslaze y HECBOjUHCKOM
IIpaBHOM peXXHUMy, OILITa Jo6pa ce yNnUcyjy kao cBojuHa PC, a TakaB ynuc uma
JleKJIapaTHBaH KapaKTep, jep CBOjCTBO ONIITET ,06pa CTBApU CTUYY Ha OCHOBY
caMe CBOje pUpoJe, 6e3 JoHOLIekha N0CeOHOT aKTa O MPOrJalley ONIITer
no6pa (ba6uh, JoranoBuh, 2020: 265).

JasHa dobpa cy cmeapu Koje cy no 3akoHy HamujerseHe dd caydce ceuma nod
JjedHakum yca08uMa, Kao wmo cy: jagHu nymesu, yauye, mpaosu u opyzo (4.7, cT
2 3CII). JaBHa nobpa (res publicae) cy y UCTOM MPaBHOM PEXHUMY Kao U OMNIITa
Jlobpa, jep HUCY MoA06HA Jja 6yAy 06jeKTH CTBapHOINpPaBHUX OJHOCA, C TUM
Jla jaBHa 06pa He UCNYHaBajy NpaBHU ycJ0B. /lakJe, M0 CBOjUM HIPUPOJIHUM
KapaKTepHUCTHUKaMa jaBHa jo6pa 61 Moryia GUTH IpeJMeT paBa CBOjUHE, aJI1
MM je MpaBHU NOpPeJaK 0/1y3e0 CBOjCTBO 06jeKTa, a IpaBoO CBOjUHE U ApyTra
CTBapHa MpaBa He MOT'y er3sucTupaTu 6e3 objekTa (IpesMeTa). YIpaBo y 0BOM
CEerMeHTY MOXKeMO J1a UAeHTUPUKYjeMOo JUCTUHKIU]y U3MeDy ONMUITUX U jaBHUX
fio6apa — OHO LITO 10 CBOjOj IPUPOJ U HEe MOXKe GUTH 00jeKaT CTBAPHOIPABHOT
0/lHOCA je OTILITE J06PO, a OHO IITO je 3aKOHOM HaMUjeHeHO 3a ONIUTY yIOTpeby
CBUX IIpe/icTaB/ba jaBHO A06po (babuh et. al. 2011: 146).

Jlo6pa of onuITer MHTepeca, 3a pas/MKy OJi ONLITHUX U jaBHUX Ao06apa, UMajy
Apyradyvjyu npaBHU ctaTyc. OHa cy genus proximum, jep nopej ONUITHUX,
06yxBaTajy U HU3 Jpyrux Aobapa, NIPpUPOAHUX pecypca, CTBApu Koje cy
NOABPTHYTE MOoce6GHOM MpaBHOM pexxuMmy. [lo6pa oJf onuITer HHTepeca, a Koja
HUCY OMIITa J06pa, jecy cTBapu y rpabaHckonpaBHOM cMUCJy (FpaheBUHCKa
3eMJbMIITA, MO/bONPUBPEJHA 3€MJ/bUIITA, LIyMe M LIYMCKa 3eMJ/bUIITA,
3auITuheHu AvjesoBY NpUpoJie, GU/bHU U )KUBOTHHCKHU CBUjeT, CTBApU OF,
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KYJITYPHOT, UCTOPUjCKOT M €KOJIOLIKOr 3Hayaja’), Te Mory 6uTH objeKaT
CTBapHUX NpaBa. /la 6u oapeheHa cTBap 6uJa 106po O/ OMIITEr UHTEPECa,
Kao TakBa Tpeba ga 6yze nporJauieHa noce6HUM 3akoHOM (4. 2, ct 2 3CII).
3aKoH 0 CTBAapHUM IpaBUMa HUje MjepojaBaH 3a oZpehuBame fa jiu je HEKa
CcTBap J06pOo O/ ONLITEr UHTepeca, herosa yJiora je ia CTBOPY IpaBHU OKBUP
3a peXXUM KOjH ce pUMjeryje Ha CTBapUMa Koje cy mpuMjeHoM lex specialis
nporJianieHe o6puMa o ONMIITEr HHTepeca.®

3.Boje, BogHa 106pa 1 BOAHM 00jeKTH Kao NpejMeT IpaBa CBOjUHe

Boje npezacTaBsbajy npupoiHO 60raTCTBO KOje ce KOPUCTH 0/, YCJI0BUMA U
Ha Ha4YMH Koju 00e36jehyje ’bUXO0BY palMOHAJIHY yIIOTPe6y. Y HallMOHAJIHOM
3aKOHO/IaBCTBY, BoJie cy AepUHUCAaHe Kao ONIITe 0GP0 Koje je 1oJ| ToceOGHOM
3amTtuToM PC (4. 8 3B, y Be3u ca uJ. 7, cT. 1 3CII). 3a pasymujeBarbe mpaBHOT
cTaTyca BO/|a, HEOMXO/HO je /1a yKa)keMo Ha pa3JiuKe u3Mely mojMoBa Bo/ge,
BOJIHO 106pO U BOAHU 06jeKkTH. ¥ cmucay 3B, ,Boga“ o3Hauasa cgy 6ody y
YHympawrocmu Peny6auke Cpncke, kKoja je cmajaha uau mekyha no nospwuHu
3eMsbe U €8aKa nodlemHa goda 6.usice 3eMsbU Jyxc 6A3HE AUHUje 2paHuye
mepumopuje (4J1. 4, ct 1, T. 1 3B). /lakJe, noj KOHLeNTOM ,BoAa“ MOJBOJUMO
CBa BOJIHA THjeJsa y YHYTpalkocTu PC: MOBpIIMHCKe BOJle, MOA3eMHE BOJE,
pujeke U jesepa.’ 3a pas3JIMKy O/ BOJE, ,BOJHO A06p0” mogpasyMujeBa 800HO
3emspuwime, 8ode U 800He o6jekme, Koju 3602 c02 HapoHUMo2 3Hauaja jecy dobpa
00 onwmez uHmepeca u nod nocebHom cy 3awmumom (4. 9, ct 1 3B). [lake,
BOJIHO 106po NpejcTaB/ba jeJUHCTBO BOAHOT 3eMJbHUILTA, BOJle U objekaTa
KOjH Cy ¥ YBPCTOj Be3H ca 3eMJbUIITEM. Ha 0CHOBY NpeTX0/JHO HAaBE/IEHOT,
NPUJHUYHO je jacHa TauyKa pas3/iBajaka MojMoBa BoJa M BOJHO A06pPO, Kao U
IbUXOB NMOTNYHO APYradyujy MpaBHU CTATyC. 32 pasjuKy 0Jf BOja Yy MOPHUMa,
pujekaMa, jesepuMa, U3BOpUMaA Koje Cy ONIITe 106po, Te CTOra He MOT'y GUTH
o6jekaT nmpaBa CBOjHHE, BOAHO J106p0, Kao 06pO0 0f] OMIITEr HHTEpPeca, MOXKe
OUTH IpeAMeT CTBAPHUX [IPaBa, Ia CAMUM TUM U y CBOjUHU THUTYJ/apa npasa.
[loTeHIujaHU TPO6JIEM MOXKe /1a TPeJICTaB/ba KOJNK3Hja Y peryalyju IpaBHOT

5 Bupu ua. 8, ct. 1 3CII, y Be3u ca 4s1. 59 YcraBa Peny6suke Cprcke (Ycras PC), Ca.
esnacHuk PC, 21/1992 - npeunithen TekcT, 28/1994 - Amanamanu XXVI-XLIII, 8/1996 -
Amanamanu XLIV-LI, 13/1996 - Amangman LII, 15/1996 - ucnp., 16/1996 - AMaHAMaH
LIII, 21/1996 - Amauamanu XLIV-LI, 21/2002 - Amauamanu LIV-LXV, 26/2002 - ucnp.,
30/2002 - ucnp., 31/2002 - Amanamanu XCIII-XCVIII, 69/2002 — Amanamanu XCIX-CIII,
31/2003 - Amanamanu CIVu CV,98/2003 - Amanamanu CVI-CXII, 115/2005 - AManaMaH
CXIV,117/2005 - Amangmanu CXV-CXXIn 48/2011 - Amanaman CXXII u Ca. enacHuk buX,
73/2019 - ognyka YC buX.

6 Buie o oBuM nuTawuMma (Gavella, 2012: 1445-1490; JoranoBuh, 2015: 187-207).

7 CBu nojMmoBu cy fedpruHucaHu OCHOBHUM ojpes6aMa 3aKoHa, 4J. 4, cT. 1, T. 2-5 3B.
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pexxuma Bozia (y pyujeKkama, U3BOpUMa, jeaepruma, Mmopruma), jep je y 3CII® Boga
HOpMHUpaHa Kao omniuTe Ao6po, A0k je y 3B, BoJja, Kao cacTaBHU U0 KOHIENTa
BOJIHO 106pO, peryJsucaHa Kao A06po oJ, onuter uHTepca (ynop. 4. 7, cT. 1
3CMuun9,cr. 13B).

Jlpyra kaTeropuja 3a ypehemwe npaBa u o6aBe3a cybjekaTa lpaBa jecTe ,jaBHO
BOJIHO J106p0“, KOje uuHe ceu ceemeHmMu 800H02 006pa, Kao Wmo cy: 3eM/bUliHe
yecmuye, 800HU UU XUOPOMEXHUYKU 06jekmu, pujeke U nomoyu ca deqouHUCaHum
MOPPONOWKUM, 280/10WKUM U XUOPOJAOWKUM cadpicajem, koju cy do daHa cmynarea
HA CHA2y 0802 3aKOHA OU/IU YNUCAHU Y 3eM/bUWHUM KHbU2amd, 00HOCHO Kamacmpy
HenoKpemHocmu Kao jagHo 800H0 do6po 00 onwmez uHmepeca uau cy deqouHuUcaHu
y dpy2um JOKyMeHmuMa jagHoe kapakmepda, 0OHOCHO KOju Cy HAa OCHOB8Y 3aKOHA
nocmaau dpsxcasHa ceojuHa (4. 10, cT. 1 3B). HopMmupaHo Ha oBakaB HayuH,
jaBHO BOJIHO 106poO je 06po o onuiTer HHTepeca y cBojudu PC. OBuamhemwa
ynpaBJ/bakhba jaBHUM BOJHUM J06pOM Bpllle OPraHU yIpaBe, jaBHA yCTaHOBA
WJIM Ha/JIeXKHU CY6jeKTHU ca jaBHUM OBJIallheUMa, Y OHOM 00MMY U Ha HAUUH
KaKo UM je 3aKOHOM HJIY IPYTHUM aKTHMa HaJJIeXKHOT OpraHa MpeHeceHo Y
HagaaexHocT (4. 10, cT. 3 3B). [lpunagHOCT jaBHOM BOAHOM 106py yTBphyje
Ce Ha OCHOBY YIHCA V jaBHe eBU/JEeHILHje. JaBHO BOJAHO 106p0O He MOXe OUTH
npeaMeT NPOMeTa, ajid Tpeha JinIa Mory 6UTH 3aKyNIIM WU KOHIeCUOHAPHU
(41.11, cT. 1 1 3 3B).

W nocneawa pesieBaHTHA TpyIajecy ,BoJHHU 06jeKTH . BoOHU 06jekmu u cucmemu,
3ajedHo ca npunadajyhom onpemMoM Koju YuHe MeXHU4KY, 00HOCHO MEeXHO/10WKY
yjenuny, cayxce 3a ypeheroe sodomoka u dpyaux goda, 3awumumy 00 wWmemHoz
djesiosarba soda, 3axeamarba 800a padu HUX0802 HAMjeHCKO2 Kopuuhersa,
3a npahere cmarba 8oda u 3a 3awmumy 8oda 00 3azahusarba u odpicasarse
akeamuyHux ekocucmema (4J1. 14 3B). C 063MpoM Ha TO Koja je (bUX0Ba HaMjeHa,
BOJIHU 06jeKTHU MOTY GMTHU: 3alUTUTHHU, 06jeKTH 3a 3aLUTUTY OJ, epo3uja U
Oyju1ia, BOAHU 06jeKTH 3a 0/IBO/IlbaBatbe U BOJHHU 00jeKTH 3a KopUIlIhewe
Y uckopuirthaBamwe Bosa. CBOjUHCKU CTAaTyC OBUX 06jeKaTa MPBEHCTBEHO
3aBHUCHU O] lbUX0BE HaMjeHe, Ila CY TAKO 3alITUTHU BOJJHU 06GjeKTH Y CBOjUHH
PC,a ocTasu caMo YKOJHMKO To 6y/ie yTBpheHo noce6HOM 0/1J1y KOM HaJIeXKHOT
oprasa ymnpane (4Ji. 16, cT. 1-2 3B). U3y3eTak o/ 0BOT NpaBuJa OJJHOCH Ce Ha
00jeKTe 3a 3alUTUTY 0OJf epo3uja U Byjula, BOJHE 06jeKTe 3a 0/IBO/IHhaBakbe,
BOJIHE 00jeKTe 3a KopuIillhewe U UCKOpUIThaBake BOJIa, KOjU MOTY OUTH U
y CBOjUHH jeJUHULEe JIOKAJHE CaMOyIlpaBe, 0JJHOCHO ¥ CBOJUHU QU3UUKUX U
MpaBHUX JIMIA, KOjU UMaAjy CBOjUHY HaJ 3eMJbHIITEM Ha KoMe je uarpahen
BOJHU o6jekaT (4.1. 16, cT. 2-3 3B).]

8 HUctomywun 8, ct.13B.

9 OynpaBJ/bakby BoZaMa, BOLZHUM o6puMa U BogHUM ob6jekTuMa (Paguh, 2021: 64-66).
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HaxkoH 1ItTo cMo paspujeminig pas/rnke u3Mehy mojMosa BoJie, BOAHO J06po U
BOJIHU 00j€KTH, Y HACTaBKY pajia 6uhe roBopa o kopuuihemwy (yrnoTpe6u) Boja
10 MOJIeJly KOHLecHja y fjloMaheM npasy.

4. Kopumhemwe BoAa y pe:KMMY KOHLleCHja

[Iujenehu 3Havaj Boja Kao ommTer A06pa, MO3UTUBHUM 3aKOHO/JaBCTBOM
npeuusvpaH je mojam Kopuinhewa Boja, Kao IMOCTylaK 3axBaTamba,
[pIJ/beha U ynoTpebGe MOBPIIMHCKUX U MOJA3eMHHUX BOJA 3a Pa3JIMUUTE
HaMjeHe (cHaJ6HjeBarbe BOJOM 3a Nrhe, caHUTapHe U TEXHOJIOIIKE TOTpede,
HaBO/lhaBalbe W JIPYro), OJAHOCHO HCKOpHUINTaBake BOJHUX CHara 3a
MPOM3BO/IIbY €JIEKTPUYHE eHEPrHje U ZipyTe MOTOHCKe MoTpede, 3a y3roj puoe,
3a MJIOBUAOY Kao U 3a CIIOPT, Kylame, peKpeallujy U Apyre CJAUYHe HaMjeHe.
[IpycTyI BOAM je OCHOBHO JbY/ICKO MIPaBo, TE je BaXKHO anocTpodupaTH Ja je
CBaKoMe /103BOJb€HA T3B. ONIITA ynoTpeba BoJa, OJJHOCHO CBAKOM JIUIY je
JI03BOJbEHO Jla KOPUCTH BOJie OGUYHHUM HAaYWHOM KOjH He 3aXTHjeBa noce6GHe
HalpaBe U He UCKJbyUyje Apyre oA jeaHakor kopulthewa.l’ Y cynpoTHOM,
HEOIXO0/Ha je carylacHOCT MJIM 103B0JIa HaAJIeXKHOT opraHa (4. 50, cT. 1 1 4J1.
51, ct. 1 3B).

Bojie ce MOr'y KOPUCTUTH Y PEKUMY KOHIIECHja U Y PEXKUMY jaBHO-IPUBATHOT
napTHepcTBa,!! ¢ TUM fa heMo Ha OBOM MjeCTy aHaJIU3UPATH CaMO MpPaBHe
acnekTe Kopuinherwa Bojia 10 MO/les1y KOoHLlecHja. [I[paBHU OKBUD 3a pery/ucame
OBe MaTepuje YMHH 4J. 59, cT. 2 YcraBa PC, Koju mpomnucyje na ce 3aKOHOM
ypebyje 3amTuta, Kopulnhewe, yHanpehuBamwe U ylpaBsbatbe J06pUMa 0/
ONIITEr UHTepeca, Kao U Iyiahamwe HaKHa/ie 3a Kopulithewe 1o6apa oj; OnuiTer
WHTepeca v Irpajickor rpaheBUHCKOT 3eMJbUINTA, 3aTUM 30K (4.1. 6, CT. 1, T. 6) KOju
HOpMHpa npeJMeT KOHIIECHja, Kao U peJieBaHTHe oapei6e 3B2 JlakJie, 3a cBako
Kopuiihemwe Bo/Jia Koje IpeJia3u OIcer oniTe ynotrpebe, 0JHOCHO CJ1I0604HOT
kopumhemwa Bojie, TUTYJIap MOpa 06UTH MOCEOHY JJ03BOJIY Y BUY KOHIECH]eE.
JenaH oz pasJsiorasaTo je M YMHEHUIA [1a YC/beJ] IPeKOMjepHOTr UK Kopuliherwa
BoJla 6€3 Ha/130pa, MOXe 0NH 10 036HU/bHUX I10C/bETUIIA 10 )KUBOTHY CPEIUHY.
[lTocMaTpaHo ca UCTOPUjCKOT acleKTa, 10/, 10jMOM KOHIlecHje nojpa3yMujeBaJsia
ce oZipeheHa NMpUBUJIETH]a, aJIU je U3pa3 BPEMEHOM IONMPHUMHUO MPEU3HHU}Y

10 ,Csu mydu, 6e3 063upa Ha cmeneH paseoja Opywimea, me coyujaaHe U eKOHOMCKe yC108e
Y Kojuma xcuge, umajy npago Ha npucmyn nujahoj eodu y keanmumemy u keaJaumemy Koju
00208apa HUxXo08UM 0CHOBHUM nompebama.” (npeB. ayT). (Il Community Water Supply).
Report of the United Nations Water Conference. [IpeyseTto 30. 3. 2022. https://www.ielrc.
org/content/e7701.pdf.

11 3akKoH 0 jaBHO-MPUBATHOM NapTHepcTBY y Peny6siunu Cprckoj, Ca. esacHuk PC, 59/09,
63/11 u 68/20.

12 Bupu Hnp.4ua. 11, cT. 3, 4. 115, 4. 138 3B u gp.
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KOHOTalMjy, Ila JAaHaC OBaj MHCTUTYT NpPeACTaB/ba KJACUYHO YCTylame
ozpebeHor npaBa GU3UYKOM WU IPABHOM JIUILY, OJ] CTPaHE ApKaBe Koja UCTYyTa
ca nosuiuje cyBepeHuTeTa (iure imperii). Uako KoHLiecHja HUje HOB NpaBHU
WHCTUTYT, O lbeHOj IPaBHOj IPUPOLU er3UCTUPAjy pa3inyuTe Teopuje. [locToje
CTAHOBMIILTA Jla je KOHLIeCUOHH [10Ca0 aIMUHUCTPATUBHE IPUPOJe, Tj. ia ce Aaje
y dopMu ynpaBHOT aKTa, Te /ja Ce He paJii 0 IpMBaTHO-paBHOM, Beh 0 jaBHO-
IpaBHOM OZJHOCY U3Mely Jip>kaBe Kao HOCHOLA jaBHE BJIACTHU U NPUBPEJLHOT
ApywTBa. Jpyro cxBaTamwe IpejcTaB/ba TeOpUja O YTOBOPHOj NIPUPOAU
KOHILIeCHje, ca 06pa3JioKeheM Jia je IpaBHU OCHOB KOHIeCHje yTOBOp U3Mehy
KOHIIe/IeHTa U KOHLleCUOHAPa, 10K je 110 TpeheM MULl/bey KOHIeCUOHU 110Ca0,
IpaBHU NTocao MjewmoBuTe npupoge (Hypbhes, 2004: 400-401). Mako apxaBa
MO>Ke NPeHOCUTH ofpeheHa ynpaBHa npaBa Ha MPUBATHU ceKTOp (IpHUBpesHa
JIpyLITBa) KPO3 KOHILeCHje, OHA U JlaJbe 3a/ip>KaBa CBOj OCHOBHU CYBEPEHUTET
HaJ TUM pecypcuma. [lakiie, y3eBlUIU y 063Up KyMyJaTHBHE YUHbEeHUILIE /A je
Zip>KaBa je/lHa 0l yTOBOPHUX CTpaHa y YTOBOPY O KOHIIECH]H, a /1A je IpeMeT
yroBopa o6aB/bake NPUBpPeHE [jeJJaTHOCTU 0/] jaBHOT HHTEpPeca, y OBOM pajy
NPUKJIOHUJIM CMO Ce IIPBOj TEOPHUjH, IpeMa K0joj AprKaBa Kao KOHLleCUOHAp
WCTYyIa ca 03uliMje CyBepeHuTeTa.

Konnecuja (lat. concession — yctyname, JONYIITebE, JaBatbe MOBJIACTUIIE) je
npaBo o6aB/batba NPUBPEAHUX JIjeJJaTHOCTU KopUlIheweM jaBHUX J06apa,
NpUPOAHUX 6oraTcTaBa U Jpyrux gobapa of ONUITET UHTepeca, Kao U MpaBo
Ha oGaBJ/baibe [jjesIaTHOCTU O] OMIITEer MHTepeca, a TO IpaBo Ce yCTyna
KOHIIeCUOHApy Ha ofpeheHo BpHUjeMe, y3 nyahame KOHIlECUOHE HaKHaJe
(us. 2 30K). [laksie, pajiu ce 0 MpaBy Koje TUTYy/1apy oMoryhyje la KOpUCTHU
ozpebene pecypce uju fia BpIIY AjeJaTHOCTH O, OMIITEr HHTepeca y3 Iiahamwe
oZiroBapajyhe HoBYaHe HaKHa/ie, IPHU YEMY KOHLIECOHAP CHOCU PU3UK Be3aH
3a eKOHOMCKY eKCIJIoaTalUjy peaMeTa KoHIecHje. KoHIlecuoHap je AyxaH a
KOHLIEHEHTY MJ1laha KOHIeCUOHY HaKHa/y Yy M3HOCY U Ha Ha4uH yTBpheH 30K
Y yroBOPOM 0 KOHIlecUju. KoHLlecHOHa HaKHa/ja je 06aBe3aH eJIeMEeHT yroBopa
0 KOHIL|eCHjU, HOBYAHOT je KapaKTepa, a CacToju ce U3: 1. HaKHa/ie 3a yCTYI/beHO
npaBo, Koja ce nsaha jeJHOKpATHO NMPU 3aK/byYUBakby YyIroBOpa 0 KOHLECHjU
Y 2. KOHLleCMOHe HaKHa/le 3a Kopullheme. 3aBUCHO O/ IpeJiMeTa KOHLeCHje,
KOHIIeCHOHA HaKHa/a 3a Kopulhemwe U3pakaBa ce MIPOLEHTYaJIHO Y 0AHOCY Ha
oMLY IPUXOJ, OCTBApeH 0/; 06aB/batba KOHLIECHOHE J1eIaTHOCTH, UJIH 10
jenununu Mjepe. KoHecoHna HakHa/la 3a YCTYIJbeHO PABO PUXOJ je byleTa
PC, ogHOCHO GylleTa jeJUHULLEe JIOKAJIHE CAMOYIIpPaBe, 3aBUCHO 0/} HA1J1IE3KHOCTHU
3a oajeny kKoHiecuje (4. 29 30K).

[IpaBHU OCHOB 3a peryJiMcame Mehycob6HUX NpaBa U ob6aBe3a nMpejcTaB/ba
YroBOp O KOHLIECH]H 3aKJby4YeH y MUCaHOj GpopMu n3Mehy KOHLEeHJIEHTa, C
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jefiHe cTpaHe, U KOHIeCHOHApa Kao u3abpaHor HajnoBosbHHUjer moHyhaua,'® ¢
Jipyre cTpaHe. YTOBOD 0 KOHLECUjHU Ce 3aK/byuyje Ha POK KOjU He MOXe GUTHU
Ayxu o 50 roguHa (y npakci je BehuHa yrosopa fozuje/beHa Ha 30 rouHa,
ca moryhHouhy fa ce y nperoBapaykoM NOCTYNKY MPOAYKH POK Tpajara
yrosopa). Pok koHIiecMoHoOT yroopa ogpebhyje ce y 3aBUCHOCTH of IpeiMeTa
KOHIlecHje, BpeMeHa NOTPe6HOT 3a IOBPAT YJI0XKEHOT KalKTaJa U OCTBapUBatba
NJIaHWpPaHe JOGUTU Ha OCHOBY KOHIleCHOHE /IjeJIaTHOCTH. 1

[IpeaMeT KOHILECHje MOXe OUTH IPaBO 06aB/bakba LUIMPOKOT OTICera NIpuBpeHUX
JljeJIaTHOCTH, C TUM Ja ce Hajuyemhe paJu o o6GJyiacTUMa Koje Ap>KaBHU
opraHu U3 oZjpeheHux pasJjora He MOT'y UJM Hehe /a Bplle caMOCTaJHO, Te
UX MIPEeHOoCe Ha JIpyTro Juile y3 ojroBapajyhy HoBuaHy HakHaay.'> Ha Taj ce
Ha4yMH 0CTaBapyjy jaBHU MHTepecH ajiu U 06e36jehyje pyHKIMOHUCAe jJaBHUX
CJIYKOU U MpUBpeAHU pa3Boj. Kaja cy y nutamy BoJe, IpeMeT KOHIecHje
MoO3Ke 6UTH Kopulllhemwe jaBHOT BOJHOT JJ06pa [BoJe 3a TEXHOJIOLKHU NPOoLec y
06aBJbatby NPUBPELHUX [IjeIaTHOCTH, BOJIe U BOJHOT 3eMJbUIITA 33 KopUllherwne
XUJipoakyMyalyja, Kynajauuta, pubmwaka, BOAHOT 3eMJ/bUIITA 3a peaju3alujy
HeKe oJi IPpUBPEeJHUX JijeJJaTHOCTH WUJIU 33 peasiM3alujy ApYTrUx npegMera
KOHIlecHje, Kao U Bahewe MaTepujajia M3 BOJOTOKA (I/bYHKa, NMjeCcKa, KaMeHa)
npema nporpamy ypebemwa Bogotoka (4. 6, cT 1, T. 6. 30K)]. [lopen oBora,
€HepreTCKHU MOTEeHIIHMjaJl BOJIe MOKe /la Ce KOPUCTH U Ka/Jia je 06jekaT KOHIeCcHje
U3rpajima U Kopuihemwe eHepreTCKUX I0CTPOjerha, Kao jeIHOT 0/; HajBaXKHUjUX
€KOHOMCKHX acleKaTa eKcIjoaTaluje Boja.

KoHlecuje kojuMa ce npeaBubha usrpajma UJIU PeKOHCTPYKIMja objekaTa,
MOCTpOjera UM IOroHa CBe Bullle ce peasusyjy no BOT moaeny [usrpaau —
KopucTU - 1pe/aj (eHr. Build - Operate - Transfer)], miTonopasyMujeBa usrpaimy
WJIM PEKOHCTPYKIUjY U GUHAHCUPaHhe KOMIIJIETHOT 06jeKTa, HOCTPOjetha U1
IIOTOHA, KeroBo Kopuithemwe U IpeJjajy y CBOjUHY KOHLIEH/IEHTY Y yTOBOPEHOM
poky. BOT mMozen je Hajuemhe kopuinheHu Moies1 IPOjeKTHOT GUHAHCUPaha
MHPPACTPYKTYpe, C TUM Jla CYy Ce Y NOCJ0BHOj IPaKCH 06JUKOBaJIN U ApYyTHU
MoJ00JIMIM NPOjeKTHOT ¢uHaHCUpama Kao 1mTo cy: BOOT nocao [usrpagm —

13 Tlonybau je cBako somMahe WM CTpaHO PaBHO UK GU3NUUKO JINILE, KOH30PIHUjyM ABA
WJIM BUILE yTOBOPOM IOBE3aHUX IPAaBHUX JIMIA, KOjHU je JOCTAaBHO MOHYAY y IOCTYIKY
nogajesie koHuecuje (4. 5, cT. 1, T. 1. 30K).

14 Kommucuja 3a koHuecuje PC Bogu peructap yropopa o KOHIecujaMma Koju npezcTaB/ba
jeAMHCTBEHY eBU/IEHIIM]y YTOBOpa 0 KOHIlecujaMa Jloiuje/beHUM Ha TepuTopuju PC. Yrosop
0 KOHI[eCHjU ce 06aBe3HO yNIHCYyje y perucTap yropopa o KoHlecujama. Perucrap yropopa o
KOHIleCcHjaMa caZp>u oAaTKe 0 Ha3UBY KOHI|eCHOHApa, Ha3UBY KOHL€H/IEHTa, IpeJIMeTy
KOHIlecHje, BUCHHU KOHIeCUOHe HaKHaJe, JaTyMy 3aK/byuyera KOHIleCHOHOT yroBopa 1
nepuoAy Tpajamwa KoHuecuje. (4. 35 30K).

15 CBeobyxBaTaH npeaMeT KoHIlecuja y npaBy PC perysucaH je 4yi. 6 3oK.
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MMaj y CBOJMHHU - YIIpaBJbaj — npeHecH (eHr. Build - Own - Operate - Transfer)],
MOT nocao [MoJiepHHU3Y] - yIpaBJbaj — peHecH (eHT. Moderate - Operate - Tran-
sfer)], ROT nocao [peHOBUpaj — ynpaBJ/baj — npeHecu (eHT. Refurbish — Operate
- Transfer)] v ap. Tako u 4. 7, cT. 2 30K HOpMHpa /ia je 103BOJbEHO YTOBapakhe
U ApYyTHUX MOJeJa 3a peasiM3alyjy KOHIeCHja, y CKJaay ca JJoKyMeHTOM O
MOJIMTUIIY ZI0ijesie KOHIlecHjal® u mpeqMeToM KoHIlecHja. [Tog yTumajem UNI-
CITRAL npaBusa cBe 0Be MOJlaIMTETE MOKEMO INOBECTH I10J] TeHEPUYHHU [10jaM
LIIpUBATHO pUHAHCHpae MHPPACTPYKTYPHUX pojekaTa” (eHr. Privately Finan-
ced Infrastructure Projekts — PFIP). Y 0CHOBH, 10/, UM Ce N0Jipa3yMeBajy CBU
06JIMLIM y/Iarabhay jaBHe UHPPACTPYKTYpHe 06jeKTe, NpU yeMy PUHAHCHUpaAlbe U
PH3HK IOCJ0BHOT HeycCljexa Npey3uMa NpuBpeAHO JpyTBo. OHO TO OCTBapyje
10 OCHOBY Jl06HjeHe KOHLecHje oJ, CTpaHe JprKaBHe UJIU JIOKAJHe BJIACTH 3a
U3rpajiiby U ynpaB/barbe UHPPACTPyKTYpHUM 06jekToM ([JuBsbak, 2006: 277).
Jakse, BOT mozen duHaHcupamwa omoryhaBa ApaBu (y KOHKPETHOM CJ1y4ajy
PC, kao eHTUTETY) fja 6€3 aHra)koBawa PUHAHCHU]jCKUX CpeJCTaBa OCTaHe
TUTYJIap 3Ha4ajHUX UHPACTPYKTYPHUX 00jeKaTa, C TUM /1a Y YTOBOPEHOM POKY
HeMa [IpaBo /la MX eKCIIJIOATHIlIe, jep TO YMHU KOHILeCHOHAP KOjU KPO3 OCTBapeHy
fo6ut Bpaha ysnoxeHu kanuTaJ. C Apyre cTpaHe, 0Baj MoJies MPOjeKTHOT
¢duHaHCcUpawa UHPpACTPYKType oMoryhyje v npuBaTHOM CeKTOpy Jia ce
YKJ/bYy4YH y QUHAHCHUDPakb€, U3TPa/Lby, CAHALU]jY, IpoIlUpehe, PyHKIIMOHUCAE
U oJip>KaBambe MpojeKaTa, Koje yobudajeHo prUHAHCUpA U KOjuMa ynpaBJ/ba
PC, Te cxoaHO TOMe MOXKeMoO pehu Jja cy Ha 0Baj HAYMH CBOj MHTEpeC HALLIX
cBM ydecHuL M. [lo ucTuawy poka npejBrubheHor yroBopoM o KOHIIECHU)H U 11O
noBpahajy uHBecTuUIHje, BpIIK ce TpaHCcPep CBUX NOCTpojera y okBupy BOT
npojekTta npema PC, c TUM Jja Ta nocTpojerwa Tpeba Aa 6yAy y J0OpOM CTamy U
HeonTepeheHa. Y MHOrMM 3eMJ/baMa KOHIlecHje 3a Kopulllhemwe Bojie KOpUCTe
ce y CBpxy nNo6oJblllakha KBaJIMTeTa BOJie, yHanpehewa HHPPACTPYKTYPE, Kao
Y 3a PMHaHCUpame HOBUX NpojekaTa. MehyTuwm, ja 6u ce u36jersiu HeraTUBHU
acneKTH (HIP. yCIIOCTaB/bakbe MOHOIOJIA HA TPKUIITY, NoBehamwe 1jujeHa Bojie
3amoTpolulaye, Te OrpaHMYaBakba [paBa JIOKaJHUX 3ajeIHUIIA Ha KopUulllhemwe
BO/l€), HEONIXO/{HO je OCUTypaTH 3aKOHUTOCT U TPAHCIIAPEHTHOCT y NOCTYIKY
JloJijesie KOHLlecHja.

Ha xoHny oBor aujesa paza, HanpaBuheMo KpaTak OCBPT Ha TeMy O K0joj ce
MHOT'0 TOBOPH y jaBHOCTH. Pajiu ce 0 MOTEeHI[MjaTHOM YBOhewy MopaTopHjyMa

16 JloKyMeHT 0 MOJIMTHUIIU 10Ajesie KOHIleCHja caApKH1 ONUC IPUBPeAHUX U APYTUX 06J1aCTH
y KOjuMa ce MOTy J0/ije/buBaTH KOHLecHje, [ubeBe U npuopureTte, Bpcte bOT u apyrux
MoJieJia 3a [jo/ijesly KOHIleCHuje, eJleMeHTe 3a U3pajy CTy/[Hje, Kao U Mjepe U aKTUBHOCTH
KOje ce npeJy3UMajy paZiid OCTBapHMBakbha AYTrOPOYHUX [jU/beBa y 06/1aCTH KOHIECH)a,
yTBpheHUX cTpaTellKUM U APYyTUM IJAHCKUM AOKyMeHTHMa. Buau Bumie: JIokyMeHT 0
NOJIMTULY o jesie KoHLecHja. [Ipey3eTo 13. 2. 2023. https://koncesije-rs.org/wp-content/
uploads/2019/06/Politika_dodjela-Cir.pdf.
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Ha U3rpa/iiby ¥ eKcIjioaTalujy Maaux xuapoeaektpana (MXE) 36or cBe Behe
3a6pPUHYTOCTH O HHUXOBHUM HETaTUBHUM e(PeKTHMA Ha )KUBOTHY CpeZiuHy. Y
debpyapy 2021. roaune, Peny6svka Cprcka je oHHMjesla K/bydyaH JOKYMEHT
y OBOM KOHTEKCTY — [leksiapalujy o 3alITUTH pUjeka y Peny6sunu Cprckoj
(dexnapanuja). OBa Jleksapanyja HUje caMO cUMOOJIMYaH AOKyMeHT, Beh
0CTaBJ/ba KOHKPETHE CMjepHHUlle U o6aBe3e: 1. 3aMp3aBame Jo/ijesie HOBUX
kKoHLecuja — Bnazga PC je o6aBe3Ha fja 06ycTaBU CBe HOBE 3aXTjeBe 3a Jl0/jesy
KoHIlecHja 3a MXE [OK ce He M3BpIIM TeMeJ/bHa aHaJM3a CBUX NNPETXOJAHO
NOTHHCAHUX yTOBOPa 0 KoHLlecHjaMa us nepuoja 2005-2020. roguHe. (ocTaB/beH
POK O/ LIeCT Mjecelly) U 2. IpeycMjepaBame nojacTuiaja — Jeksaapanuja
cyrepuille fa 6u Haposana ckynmtuHa PC Tpe6asio ja y HOBOj peryJlaTUBH O
006HOBJ/BMBUM M3BOPUMA €HEPTUje MUHHMMU3UPA JlaBakbe jaBHUX MO/ CTHUIIAja
cnenuduyno 3a MXE. YMecTo Tora, pokyc 61 TpebaJio fa 6yie Ha MOACTULIAY
NIPOU3BO/ b€ eJIEKTPUUHE eHepruje Kpo3 Apyre, eKoJIOIKY IprUXBaT/bUBHje,
06HOBJbMBE U3BOpe eHepruje. MehyTuM, nako npejcTaB/ba KOpak Hanpes,
Jexnapanuja HeMa o6aBe3yjyhy npaBHy Moh, IITO 3Ha4Y U Jla lbeHO ClIpoBohewme
3aBUCH OJf IOJIMTUYKE BOJbe U MPUTUCKA JaBHOCTH. TO je MOCTAJIO jaCHO Ha
npumjepy MXE ,Camap” raje je, ynpkoc noctojamy Jleksnapanuje, Bnaga PC gana
3eJIeHO CBjeTJIO 32 leHy u3rpaZmwy. CuTyanuja ce 104aTHO 3aKOMIIJIMKOBaJa
Kaja je Okpy»HU cya y bawoj Jlyiy, o Ty»6u jeIHOT yAPYKeHha KOjUu ce
6aBY NPOMOLUjOM MU OUyBaHEM 3/paBe }KUBOTHE CpeinHe, UHTEPBEHHCAO
Y NOHUIITHO eKOJIOWKY A03BoJy 3a oBy MXE, a;in paZioBy Ha U3rpajilbu cy
HaCcTaBJ/beHH, Y3 AOJATHY NOJPIIKY PerysaTopHe KOMUCHje 32 eHepreTHKY.'®
Hakon foHowema ognyke ox ctpane OkpyxHor cyaay bamwoj Jlynu, HagiexHo
MHHUCTAPCTBO je yJIO)KUJIO BAHPEeAHHU NIPABHHU JIMjeK, OJJHOCHO 3axTjeB 3a

17 Y BbuXjeynperxoaHoM nepuoay usrpabeno 108 Manux xuJjpoeseKTpaHa, of, yeraje 65
y ®buX, 43 y PCu y npunpemH je usrpazmwa gogatuux 338 MXE. Bugu: Zabrana izgradnje
malih hidroelektrana na Zapadnom Balkanu - Uporedna analiza moratorijuma i zabrane
izgradnje malih hidroelektrana u BosniiHercegovini, Crnoj Gorii Srbiji. [IpeyseTo 7. 2. 2023.
https://www.reri.org.rs/wp-content/uploads/2022/01/Uporedna-analiza-moratorijuma-i-
zabrane-izgradnje-malih-hidroelektrana-u-Bosni-i-Hercegovini-Crnoj-Gori-i-Srbiji.pdf, 4.
18 Pjeweme o npoayKewy NpeJJMMUHApPHOT NpaBa Ha NOJACTHLAj 3a IPOU3BOALY
enekTpuuHe eHepruje - MXE ,Camap”. [IpeyseTo 15. 2. 2023. https://reers.ba/wp-content/
uploads/2021/11/Rjesenje-o-produzenju-preliminarnog-prava-na-podsticaj-za-proizvodnju-
elektricne-energije-MHE-Samar-cirilica-1.pdf. HakHazgHo je PerysnaTopHa koMucuja 3a
eHepreTuky PCyanpuny 2022.rojuHe 061J1a 3aXTjeB 3a IOy Keke NpeJMMUHAPHOT TpaBa
Ha [0/ICTUIaj, Kao HEOCHOBAH. Pjelllere 0 0161jamby 3aXTjeBa 32 0406pere NpeJMMUHApHOT
npaBa Ha nogctunaj - MXE ,Camap*”. [IpeyseTto 15. 2. 2023. https://reers.ba/wp-content/
uploads/2022/04/Rjesenje-o-odbijanju-zahtjeva-za-odobrenje-preliminarnog-prava-na-
podsticaj-MHE-Samar-cirilica.pdf.
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IperCIMTUBame CyACKe OZJIVKe, I1a je 0Baj CJy4daj TPeHYTHO npeJ BpxoBHUM
cyznoM PC v joil yBHjeK ce YeKa HeroB npaBHU Mcxo.!?

OcyvM 0BOI' KOHKPETHOT cJy4aja, MOCTOjU joul jelaH 3aKOHCKU acCleKT
KOjH je M3a3Ba0 KOHTPOBep3e. AKTyeJ/IHA 3aKOH [J03BO/baBa NIPeHOLIeHhe U
NpoZajy yroBopa 0 KOHLecHjaMa, Kao U IpOMjeHe y BJIACHUYKOj CTPYKTypH
KOHIlecuoHapa. OBe ozapesbe NpyXajy NpUJIHKY 3a CleKyJaluje, rae ce
KOHIleCHje 4ecTo NprubaB/bajy C IpUMapHOM HaMjepoM NpoJaje, a He CTBapHe
M3Tpajibe ¥ eKcnioatanuje pecypca. OBo Moxke OBeCTH 10 CUTyaLHje rje ce
IpPUMapHU LiUJ/bEBY, IONYT 3alUTHUTE XKUBOTHE CPeiMHe, 3aHeMapyjy y KOpUCT
¢duHaHCcHjcKe 106K TH. [la 6U ce HaBeleHO U36jersio, HEOXO/HO je MPEeUCUTATH
U eBEHTYaJIHO peBUAUpATH nocTojehe 3akoHCKe oapenbe. CMaTpaMo za
orpaHHYeme IPeHoca CBOjUHCKUX IpaBa HUje 106po pjellere, ajJu 61 CBaKaKo
TpebaJsio fa ce npeynpHjeiu MoHalIake Koje oMoryhaBa uaurpaBame cJoBa
3aKOHa.

5.IIpakca YcTaBHOT CyAa O NUTaWY ,Jp>KaBHe HMOBHHe"

HapnexxHoctu unctutynuja buX gedunucane cy ui. I, T. 1 YcraBa buX? no
NPUHIMNY MO3UTHBHE eHyMepaliuje. UcTuM 4yaHoM, y T. 3 npe/iBUhEHO je
Jla eHTUTeTHMa NIpUNa/ajy cBe BJaAuHe QyHKIMje U oBJalhema Koja HUCY
YctaBoMm buX uspudyuTo nosjepeHa uHcTUTyuujama buX. To 3Hauu fga je y
jypucauknuju eHtTuTeta U bpuko JluctpukTt buX, cBe oHo 1TO explicite Huje
Yy HaJJIe>KHOCTHU UHCTUTYIUja HA JAPXKaBHOM HUBOY. BaXXHO je HarJlacuTu aa
Ha HMBOY buX He I0CTOjU NPONKMC KOjH peryJiuiie CTBapHOIIpaBHe 0JHOCE, jep
Cy 3aKOHU U3 OBOT JJOMeHa Y UCKJ/bYYHMBOj HaJJIe)KHOCTHU eHTUTeTa U bpuko
JuctpukTta buX.?! OBo je nmoTBpheHo u y Oxguyiu YctaBHor cyzaa 6p. Y-1/11%,

19 Buire o eKOHOMCKOj ONpaBAaHOCTH KOHIIECUOHUX HaKHa/a 3a MXE, Buau: Analiza
ekonomske opravdanosti koncesionih naknada i podsticaja za male hidroelektrane na teritoriji
Bosne i Hercegovine. [IpeyseTo 16. 2. 2023. https://czzs.org/wp-content/uploads/2018/11/
Analiza-MHE1.pdf.

20 YcraB buX je cactaBHu fuo OnmTer oKBUPHOT ciopa3syMa 3a Mup y buX ([JejToHcku
MUPOBHU cniopa3yM). [Ipeyseto 23. 2. 2023. https://www.paragraf.ba/propisi/bih/ustav-
bosne-i-hercegovine.html.

21 Tlopep 3CII koju ce npuMjemyje Ha TepuTOpHju PC, BUiM M 3aKOH 0 CTBAapHUM IIpaBUMa,
Cayxc6ene HosuHe PbuX, 66/13,100/13 u 32/19 - oanyka YC, kao ¥ 3aKOH 0 BJIaCHULITBY U
JApyruM cTBapHUM npaBuMa bpuko JluctpukTta bocHe u Xepuerosune, Ca. esacHuk bpuko
HAucmpuxkma buX,11/01, 8/03,40/04,19/07, 26/21 n 44/22.

22 Opnyka 6p. ¥-1/11, Caysxcbenu eaacHuk buX, 73/12. UHade, oBaj npeAMeT ce TULLA0
ycTaBHe HazJexHocTH PC 3a perynuncamwe npaBHe MaTepHuje Koja je npejMeT 3aKOHa
0 cTaTycy Ap>KaBHe HMOBHHe Koja ce HaJla3W Ha TepuTopuju Penybiuke Cprcke u noj,
3a6paHoM je pacnoJjarawa, CaysxcbeHnu eaacHuk PC, 135/10, HaMeTHYT of, cTpaHe Bucokor
npejacTaBHUKaA 3a buX.
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y K0joj je HaBeJieHO cbejiehe: ,YemasHu cyd ce caasce ¢ muwsberbem HapodHe
ckynuwmuHe PC da Ycmae BuX He cadpicu ekchauyumHy odped6y koja ymephyje
HadaedxcHocm BuX da pezyauwe numarsbe dpicasgHe uMosuHe koja npunada buX...”.
PacnpaBsbajyhu o pacnogjenu HaaaexKHOCTH u3Mehy nmojeJUHUX HUBOA BJIACTH
y buX, YctaBHuU cy/ je JOHMO HU3 KOHTPOBEP3HUX O/IJIYKA, & HA OBOM MjecTy
heMo ancTpaxoBaTU caMoO HeKe 0/ lbUX KOjUMa Cce 3aJjUpe y CBOjUHCKOIpaBHe
OJIHOCe, I1a CaM TUM U Y IMTake KoHLecHja.?* Y HaBeJleHUM oJiJlyKaMa YCTaBHU
Cy[, HajbJ1axke pedyeHo, y3yprnrpa OCHOBHE IOCTYJ/1aTe CTBAPHOIPABHOT ypehema
PC n buX, Te npaBu HU3 KapAUHAJHUX rpellaka Koje Cy pe3y/TaT NOrpPelHor
TyMayewa peJieBAHTHUX Mpomnuca. Tako je oBaj Ccy[, BaH OKBHUpA CBOjUX
WHIepeHI1ja, YyCTAaHOBUO HOBY IpaBHY KaTeropujy ,/ip>kaBHa UMOBUHA", Kao
noce6aH 06JIMK cBojuHe. Y peameTy 6p. Y-1/11, y T. 62 06pasjioxKema ofJ1yKe
HaBOAHU ce: ,/IpicasHa uMoBUHA, UAKO je Mo 06.1UK 8/1ACHUWIMEA KOjU je no c80joj
CMpyKmypu cAUYaH 2pahaHckonpagHom Npu8amHoM 8/1ACHUWIMBY, hpedcmas/ba
nocebaH npasHu KOHYenm, me, u3 moe pas./102a, yxcusa nocebax cmamyc. /lpicasHa
UMOBUHA je Kapakmepucmu4Ha no jasHonpasHoj npupodu odHoca cy6jekama u
Kopuwmerba me UMO8UHe, Kao0 U ke3uHoz mumyaapa. OHa o6yxeama, ¢ jedHe
cmpaxe, nokpemHe U HENOKpemHe cmeapu Koje cy y pykamda jagHe siacmu u Koje
joj cayace padu epuiersa me gaacmu, ¢ dpyae cmpaHe, OHA Moxce obyxsamumu
‘jagHo do6po’ (Mopcka eoda u Mopcko HO, pujeuHa 80da u pujeyHa kopuma, jezepa,
n/aaHuHe u dpyaa npupodHa 6ozamcmaa, jagHa caobpahajHa mpedica, caobpahajHa
uH@gpacmpykmypa umd.). OHo, no c80joj hpupodu, NPUOPUMEMHO CAYHCU C8UM
swyouma y dpixcasu.”

[IpeMyrca of; Koje moJia3u YCTaBHU CYJA Jia je ,/ip>KaBHAa MMOBHHA“ 06GJIHUK
CBOjHHE KOjH je caMo cJMYaH IpahaHCKONpaBHOj NIPUBATHOj CBOjUHH, Te Jia
npecTaBJ/ba NOocebaH NPaBHU KOHLENT, HAIPOCTO He CTOju. [IpBy Teopujcky
HeJIOTUYHOCT y 0BOj KOHCTAaTallujy IpeJCTaB/ba YNHEHULA [la CY/, CTaBJ/ba 3HAK
jenHakocTH usMmebhy nojMoBa ,MMOBHMHA" U ,cBOjuHA". MaKo je UMOBUHA (patri-
monium) BUllle3HAaYaH U3pa3 KOju ce JAUYKH YeCTO MOUCTOBjehyje ca CBOjuHOM,
a HepjeTKO U ca [10jMOM CTBApH, KOHLIENIT UMOBHHE je aJIeKo LIMPH U He MoXe
ce CBeCTH CaMo Ha MpaBo cBojuHe. Kako HaBoau npod. Boaunenuh, umoBuHa
»--NPEOCMAB./bA HEKU WUPU UAU YHCU CKYN, HEKY 2pynayujy npasa u 06aee3d ooH.
UMOBUHCKUX Npasa U/u npasa u 06asesay okeupy ceeykynHocmu npasa u obasesa”
(Vodineli¢, 2012: 272). 3a pa3/iuKy oJi MMOBHHeE, IPaBO CBOjUHE je jeJHO 0],
HEKOJIMKO CTBAapHUX IIpaBa, U3 KOra, UCTUHA, IPOX3Jla3u HajBUlla IpaBHa
¥ paKTHUKa BJACT Ha CTBapH (Ap>kamwe, Kopulihemwe, 0JHOCHO ynoTpeba 1
pacnoJjiarame), aJlu UMOBUHA je UIaK genus proximum, AHCTUTYT KOjU je 1o
CBOM CaZip»Kajy IUUPHU OJ [TI0jMa CBOjUHE.

23 Opnayka 6p. Y-9/19; Opnyka 6p. ¥Y-16/20, CaysxcbeHu enacHuk buX, 49/21.
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Hapasbe, roBOpUTH O, /1p>KaBHOj HUMOBUHU" Ka0 IOCEOHOM [TPaBHOM KOHILEMNTY,
pa3/IMuYUTOM oJ rpahaHCcKoNpaBHe MPUBATHE CBOjUHE, PE30H je NPOTHUBAH
3aKOHY KOjU peryJinille MaTepujy cTBapHUX npasa (3CII), a koju npaBo CBOjuHe
HOpMUpa 10 IPUHLMITY jeJHOBPCHOCTU. [IpaBo CBOjUHE ce He MOXe JUjeJIUTH
1o oBJsalihewrMa M3MeDhy pas3/IMUUTHUX cybjekaTa, Kao LITO je TO OUJIO ¥
deynanusmy, jep, caMo je jeJlHa BpcTa MpaBa CBOjuHe, 6e3 0631Upa 0 KojeM ce
Hocuouy npasa pasu (4.1. 3, cT. 2 3CII). 3akoH 0 cTBapHUM NpaBUMa npe/Bubha
uTo Aa PC, jeauHuna 1oKasHe caMoyIpaBe, jaBHO npey3ehe, jaBHa ycTaHOBa
Y ipyre jaBHe cJy»06e Koje Cy HOCHOLM NIpaBa CBOjUHe jaBHOI IIpaBa UMajy
Kao BJIACHULY Y IPaBHUM OJHOCMMaA UCTH 10J102Kaj Ka0 U JPYTY BJACHULH,
aKo Imoce6HUM 3aKOHOM HHUje Jipyrauuje oapeheno (4. 22, ct. 1 3CIT). Hauesnno
roBopehy, 3a caZp»kaj npaBa CBOjUHE je CaCBUM MpeJeBaHTHO KO je HoCHJIalL
NpaBa, jep je caMo jeiHa BPCTa IIpaBa CBOjUHe U 6UJI0 KOju TUTYJ1ap (cybjekaT
jaBHOT WJIM NPUBATHOT TpaBa) UMa UCTa oBJalhema.

Y ropeHaBe/ieHOj 01/1y1IY, YCTAaBHU Cy/, OTPELIHO /e QUHMUIIE U TI0jaM jaBHOT
Jlo6pa, o/; KOju MoJIBOJIM MOPCKY BOAY U MOPCKO IHO, pUjeyHY BOJlY U pUjeuyHa
KOPUTAa, je3epa, IJIaHUHE U Jpyra NpupoJHa 60raTcTBa, jaBHY caobpahajHy
Mpexy, caobpahajuy uHGpacTpyKTypy UTA. EBUIEHTHO je fa Ccy/ MOJA UCTHU
IpaBHU PEeKUM CTaBJ/ba OMILTA U jaBHA J06pa, He MpaBehu CyIITUHCKY PAa3IUKY
n3Mehy BbuX. Y3eBlIM y 063U Nojallikbekha U3 MPBOT AWjesia 0BOT paja, OnuiTa
Jlo6pa He MOr'y OUTHU IpeAMeT NpaBa CBOjUHE, 11 je HEjaCHO Ha OCHOBY 4era
YcTaBHM Cy[ TBPAH 12 je BOZa y MOpaMa, pyujeKkaMa, je3eprMa CBOjUHaA Ap>KaBe,
OJIHOCHO ,, Ip>)KaBHA UMOBHHA".

CBY HeJIOTUYHOCT Cy/ICKe TpaKce MOTKpHUjenuheMo cajoln jBa cTaBaKojeje3ay3eo
YctaBHU cyA: 1) pjeiraBajyhu ciop y Be3u ca oJilyKkaMa o KOHIjUjaMa y orjaey
KOHI[eCHOHOT 06pa ¥ HAAJIEXKHOCTH 32 EbUXOBO JOHOLIEHE, CYA Y IPEMETY
Y¥-16/20,y 1. 31 06pasJioxkerwa 04J1yKe, U3PUIUTO HABO/U [1a HE TOCTOjH 3aKOH
KOjH je JoHeceH Ha HUBOY buX KojuM 6 GUJI0 peryJjiMcaHo MUuTambe cTaTyca
»JApKaBHe UMOBUHE" (,,...y 83U ca cmamycom dprcagHe UMOBUHE, Y KOjumd Huje
doHeceH 3ak0oH Ha HUBoy bocHe u XepyezosuHe Kojum 6u 6U10 pe2yaucaHo numarse
cmamyca dpicasHe umosuHe...”) u 2) y npeamety ¥Y-1/11, T. 63 o6pasioxkera cy/,
KoHCTaTyje: ,Mada Ycmas BocHe u XepyezosuHe dujeau HadaexcHocmu usmehy
dpacase u enmumema, OH He cadpicu HUmMu jedHy odped6y Koja ce o0HOCU Ha
dpocasHy umoguHy”. Ha 0CHOBY UMTHPAHUX CEHTEHI[H, jaCHO TPOUCTHUYE A je
WHCTUTYT ,/ip>KaBHAa MMOBHHA" HeyCTaBaH U HE3aKOHMUT, Jla He NOCTOjU HUTHU
je/laH MO3UTHUBHU MPONHUC KOjU AedHUHUIIE M0jaM U/WUJIW NPeLu3upa caapxKaj
nojMa ,/ip>kaBHa KMOBHHA", /1a je TO U3MHUIII/beHa KOHCTPYKIIMja YHUjH je KpeaTop
caM YCcTaBHU CyJ, a He yCTaBOTBOpall, HUTHU 3aKOHOJaBall, Te Ja He MOXe
6UTHU MO NMO3UTUBHOT 3aKoHOAaBCTBa buX (eHTHUTeTa U Bpuko JUcTpuUKTa
buX). HauesiHo roBopehu, y eBpONCKO-KOHTHUHEHTAJHOM NMPAaBHOM CUCTEMY
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CyJiCKa Ipakca Ipe/cTaB/ba IPUMjeHY a He CTBapamwe paBHUX HOPMHU, Te
cTora Huje ¢opMasiaH U3BOP NpaBa (CyLOBU Cy/ie Ha OCHOBY YcTaBa U 3aKOHa,
4. 121, cT. 2 YcraBa PC). Mako je npuMjeTHa TeHJeHIUja la U Y eBPOIICKO-
KOHTUHEHTAJ/IHOM IIPaBHOM CUCTEMY Cy/I0BH CBe BUILlIE UMajy KDEaTUBUCTUYKY
yJIOTY, MIIaK HarJallaBaMo Ja je YCTaBHU CyJ, y OBOM CJyd4ajy U3allao BaH
KpeaTHUBUCTHUUYKUX OKBUPA U CTABUO ce y QYHKIHjy 3aKOHOTBOPIA, LITO je
CBaKaKO HEeIIPUXBAT/bUBO Ca IPABHOT acNeKTa.

6. Konnecuje y npakcu YCTaBHOT cyJa

Pedepumyhu ce Ha 3ak/byuke U3BeJieHe Yy MPETXOAHOM AUjesay paja [He
MOCTOjH 3aKOH KOjH je JJoHeceH HAa HUBOY buX KojuM 6U 6UJIO peryyjrucaHo
NUTame CTaTyca ,JAp>XaBHe UMOBHHE", Kao U TO Jja Cy BoJie omiluTa Jjobpa (a He
jaBHa J06pa, o TBpAHhaMa YcTaBHOT cy/a)], AeTa/bHUje heMo ce mo3a6aBUTH
NUTambeM KOHLIeCHja y MpaKcH YCTAaBHOT Cy/ja Ha MpuMjepy npegmeTta Y-16/20.

HaBoaHu cnop y Be3u HajiexkHOCTH usdMehy buX u PC 3a foHoLIeme o1yKa
0 KOHIlecHjaMa y IMorJiely KOHIleCHOHOT JIo6pa, HacTao je nmoBogoM OJyIyKe o
yTBphUBamy ycJ0Ba 3a 10/jjes1y KOHIleCHje Ty TeM IPeroBapaykor nocTynka 3a
usrpaamwy U kopumhewe Tpu XE: , byk bujena“, ,®oua“, Te ,[layHiu", Ha pujenu
Jpunuy, omutuHa Poyva.?* [logHOoCcHoN M 3axTjeBa (24 ynaHa [IpecTaBHUYKOT
noma [lapsiamenTapHe ckynuituHe buX), HaBeJiu cy Jia ce CIop OJJHOCH Ha
NUTamwe yCTaBHONpaBHe 06aBe3e eHTUTETCKUX BJIACTH /ia MOIITYjy YcTaB
buX u nozjjesy HaJIJ1e?)KHOCTH U3Mely Jip>kaBe U EHTUTETA, Te Cy Ce M03BaJu
Ha O/JIyKe YCTaBHOT cy/Ja?® y KojuMa je 3ay3eT CTaB Jjla EHTUTETH HeMajy
IpaBo ylnpaB/bakhba U pacnoJjiaramwa Jp>XaBHOM HMOBUHOM, a LITO YKJ/by4yje

24 OpnykaoyTBphUBamy ycj0Ba 3a JoAjesly KOHIecHje My TeM peroBapaykor NocTynkKa 3a
usrpagwy v kopuuthewe XE ,byk bujesna“ Ha pujenu [puny, onmtuHa Poya, 6p. 04/1-012-2-
472/16 op 4.mapTa 2016, Ca. esnacHuk PC,20/16, Pjelierwe o fojesiv KOHLIeCHje 3a U3TPa/bY
v kopuinhewe XE ,Byk Bujena“ Ha pujenu [Jpuny, onutuHa ®oua, 6p. 04/1-012-2-1099/16
oA 20.maja 2016, Ca. enacHuk PC, 42 /16 v YroBop o koHIlecHju 6poj 05.05/012-274-16/16 of,
3.jyHa 2016; Ognyka o yTBphuBamwy ycja0Ba 3a A0AjeNy KOHIecHje IyTeM NperoBapaykor
MOCTYIKa 3a u3rpajmwy u kopuithewe XE ,Poua“ Ha pujenu [Jpunu 6p. 04/1-012-2-81/19
ox 10. janyapa 2019, Ca. eaacHuk PC, 4/19, Pjewiewse o foAjeid KOHLECH]je 3a U3TPAAY U
kopuuhewe XE ,®ova“ Ha pujenu Jpunu 6p. 04/1-0122-221/19 ox 24. janyapa 2019, Ca.
a2nacHuk PC, 9/19 u YroBop o koHLecuju 6p. 05.05/360-2-24/19 op 19. debpyapa 2019;
Opsyka o yTBphuBamy ycjoBa 3a [iofjesly KOHLleCHje NyTeM NperoBapaykor NocTynka
3a usrpazawy u kopuithewe XE ,[layHuu" Ha pujenu Jpunu 6poj 04/1-012-2-80/19 opx 10.
janyapa 2019, Ca. eaacHuk PC, 4/19,

Pjewiemse o fofjesiu KOHIecHje 3a U3rpaamwy U kopuinthewe XE [layHuu“ Ha pujenu JpuHu
6p. 04/1-012-2-214/19 opn 24. janyapa 2019, Ca. 2aacHuk PC, 9/19 1 YroBop 0 KOHLIeCHju 6.
05.05/360-2-22/19 ox, 19. debpyapa 2019. (nasbe: OCIOPEHU aKTH).

25 Bupu HOp. ofyKy y npeameTy Y-9/19.

229



3BOPHUK PAJIOBA [IPABHOI ®AKYJITETA Y Huly | Bpoj 98 | F'oguHA LXII | 2023

Y YCIIOCTaBJ/bakbe KOHLeCHje Ha AP>KaBHOj MMOBUHHU. Jlasbe HaBoJe ,KaKO ce
8udu u3 cnopHux 001yKa, pjewerba u y2oeopa, eaacmu enmumema PC dodjesvyjy
KoHYecujy 3a kopuwherbe 800HUX nomeHyujaia pujeke /[puHe 6e3 063upa Ha Mo
Wwmo mu homeHyujaau, npema docadaurbum cmagosuma YcmasHoz cyda buX,
YuHe dpaHcasgHy umoguHy... Yemastu cyd buX je ymepduo u da npago pacnoaazarea
0pAHCABHOM UMOBUHOM, NA U 080je CNOPHUM 800HUM NOMEHYUjANUMA pujeke
/JpuHe, cee do doHowera 3aKoHa 0 cmamycy OpiHcasHe UMo8uHe Ha Hueoy buX
uma uckseyuuso dpxcasa buX”. Jlakye, y KOHKPETHOM CJIy4ajy MOJAHOCHOIU
3axTjeBa TBp/e Jia noctoju cnop usmehy buX u PC koju je HacTao foHOLIEHEM
ocrnopeHUX akaTta of, ctpaHe PC, 3a koju PC HaBoJHO HUje Ha/JJieXkaHa jep ce
paju o loJjesid KOHLleCHja Ha KOHLLECHOHOM 106y Koje je ,ip»KaBHa UMOBUHA",
Te je CXOZHO TOMe HaJJleXKHa BJIaCcT Ha HUBOY buX, a He Ha HUBOy eHTUTeTA.
[TonHOCHOLM 3aXTjeBa Cy NPeJJIOKUJIU [ja YCTaBHU CY/| YCBOjU BbUXOB 3aXTjeB,
YTBPAHU [ia Cy OCIIOPEeHHU aKTH HeyCTaBHH, Jjla UX CTaBU BaH CHare, Kao U Ja
ob6aBexe Biaay PC a NIOHUIITUTH CBe CYNICUIUjapHe OJIIYKe U aKTUBHOCTHU
KOje Cy 3aCHOBaHe Ha 0CllopeHUM akTuMa. Takobhe, npeasioxeHo je fa YcTaBHU
CyJ JloHece IpUBPEMEHY Mjepy KojoM 6U ce o6ycTaBUJIa IPUMjeHa OCIIOPEHUX
oJJIyKa.

[IpumjehyjeMo f1a je y OBOM 3axTjeBy CHOPHO HEKOJIMKO xunoTe3a. Kao npgo,
3akoH o KoHLlecHjaMa buX?® He HOpMHpaA KO je OBJIALITEHHU CY6jeKT 3a TOKpETabe
cropa U3 HazgJiexkHocTu KoMucuje 3a KoHLiecHje, Kao HU HAa4YUH NOKpeTamwa
HCTOT, LITO NOTBphHyje u cyn y T. 32 obpassiokewa oAJyKe KajZla HAaBOJH Jia
»YcmasHu cyd npumjehyje da 3akoH o koHyecujama BocHe u XepyezosuHe He
cadpacu nocebHe 00pedbe Kojuma 6u ce ymapduo HavuH u os1awheHu cy6jekam 3a
nokpemarse cnopa u3 HadsexcHocmu Komucuje 3a konyecuje bocHe u XepyezosuHe y
ceojcmay 3ajedHuuke Komucuje 3a KoHyecuje. /lakse, nocmoju npagHa npasHUHa Kojy
Yemasnu cyd mopa, cxodHo mome, nonynumu”. Jlakuie, nako 30K buX He HopMupa
KO je OBJIALITEHU CY6jeKT 3a IOKpeTame clopa U3 HaAJiexxHocTU KoMmucuje 3a
koHIecuje buX (y cBojcTBY 3ajefHUYKe KOMHUCHje 3a KOHIIECH]e), HHTH HaYUH
MOKpeTamwa UCTOT, YCTAaBHU CY/l Ce YNIYLITA Yy pacnpaB/bakbe OBOT MUTAWa,
nonymwaBajyhu npaBHe Mpa3HUHE ¥ IO3UTUBHUM aKTHUMa. Y HaJJIEXKHOCTH
YcTaBHOT cy/a je a TyMa4yy 3aKOHO/aBHA pjellieha U UAeHTUPHUKY]je TpaBHe
Npa3HUHE, aJlu beroBa npuMapHa GyHKIUja HUje [a ,[T0NyHkhaBa“ Te Ipa3HUHe
y CMUCJIy Kpenpamwa HoBe HopMe. CMaTpaMo Jja 6M Ha OBOM MjecTy OUJIO
NpuMjepeHHje J1a je Kpo3 CBOje o/JiyKe YCTaBHU Cy/l yKa3ao Ha MoTpeby 3a
TaKBUM NpoMjeHaMa. [IpaBo U [y>KHOCT Kperupamwa U MUjebarba 3aK0Ha JIeXKHU
VCKJ/bYYMBO Ha 3aKOHOJ,aBHO] BJIACTH.

Jpyro, YcTaBHY cy[ HUje HaJIexkKaH a 0J1ydyje 0 CIIopy 0 KOHIlecujaMa jep je,
KaKo je TO Uy OIFT0BOPY HA 3aXTjeB HaBeJEeHO, ,,...00dje1a KOHYecuja UHUYuja/aHo

26 3akoH o koHLecujama buX (30K buX), Ca. enachuk buX, 32/02 u 56/04.
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U NpuMapHo ypeheHa 3aKOHUMA, A CeKYHOAPHO U 0epusamu8HO N003aKOHCKUM
akmuma. 3aKkoH00a8HA HAO/AEHCHOCM Y pe2yaucary KoHyecuja nodujesbeHa je
usmehy bocHe u XepyezosuHe u enmumema. (...) Y ckaady ¢ mum, KoHyecuje cy
3aKOHCKU ypeheHe 3akoHoM o KoHYecujama BocHe u XepyezosuHe, 3aKoHOM 0O
KoHyecujama Penyb6auke Cpncke, 3akoHom o kKoHyecujama Pedepayuje BulX,
30KOHUMA 0 KOHYecujama kaHmoHa y Pedepayuju buX”. 3aKoHOM 0 KOHIlecHjama
BuX, ypebeH je HauuH pjelmaBama cropa Koju OTeHIMjaIHO HacTaHe usaMehy
buX u/uau PC npuankoMm Jiofijesie KOHIleCHje Ha KOHIIECUOHUM Zlo6puMa (4. 4,
cT. 3). laksne, ciop usMehy buX u PC cBoiv Ha nuTame Ja v je buX uck/by4nBo
HaJJieXKHa 3a [jo/jjeJly KOHLlecHja Ha CBUM IPUPOAHUM pecypcuMa y buX koja ce
MOTy CTaBUTH Y QYHKIHjy KOHLleCUOHOT 106pa. CMaTpaMo ia 0BakaB CTaB HeMaA
ymnopuiiTe HU y YctaBy buX, a HM y 3aKOHMMa KojuMa je perysvcaHa 06J1acT
KOHIeCHja, jep KOHLECUOHO J00p0o y KOHKPETHOM CJIy4ajy HHje ,Jp>KaBHa
MMOBHHA", y CMUCJYy OJIJIyKa YcTaBHOT cyAa (T. 12 06pasJioxkera o/J1yKe).

U Tpehe, nuTame HAAJIEI)KHOCTHU 3a peryJikcame cTaTyca ,Ap>XKaBHe UMOBUHe"
He MOXe ce IpeJiMjeBaTH Ha NUMTamwa HaAJeXXHOCTHU 3a J0/jesy KOoHLecHja.
OBe ABUje 06J1acTU UMajy pa3IMYUTE IpaBHEe OCHOBe U He 6U TpebaJio Aa ce
npensinhy. HapsexxHocT 3a oJjjeJly KOHLleCHja peryJjiicaHa je 3aKkOHMMa Ha
Jp>KaBHOM M eHTUTETCKOM HUBOY, a y CKJIaZly ca [10/jeJIOM HaJJIeXKHOCTH Koja
npowusJia3u u3 Ycrasa buX. C gpyre cTpaHe, He IOCTOjU 3aKOHCKHU OKBUD KOjU
peryJ/ulie nuTame ,Jp>KaBHe UMOBHUHE", Beh cCaM0O HEKOH3UCTEHTHO TyMadekwe
Y IIpakKca YCTaBHOT CyZa, KOja HUje U3BOp NpaBa.

Y 3ak/byuKy JljeIMMU4YHe OJIyKe O JONYCTUBOCTH U MEPUTYMY, YCTaBHHU CY [,
je ocTaBWoO oiroBapajyhu pok 3a pjeliaBame Criopa oJi HajAy»e TpU Mjecelria o/
JlaHa fiocTaB/bama oAsyke Komucuju 3a konnecuje buX, y cBojcTBy 3ajefHHAUKe
KOMHCHje 3a KOHIlecHje. YBUioM y Pjemierse o 3. feuembpa 2021. u Pjewewe o
19.janyapa 2023, jacHo npousuaasu fa Komucuja 3a konuecuje buX, y cBojcTBy
3ajeHUYKE KOMUCHje 3a KOHIeCHje joll YBUjeK HUje u3Bpiuuia Jlje TMMUuuny
oaJyKy YctaBHOT cyjia buX 6p. ¥Y-16/20 o 16.jysa 2021, Te 0BO NUTak€ U la/be
CTOjU OTBOPEHO IIpeJi IpaBOCyAHUM OpraHuMa.

7. 3aKk/by4akKk

Boje npejscTaBibajy NpUpoOLHO 6OraTCTBO KOje MMa HelpoLekhrB 3Ha4aj 3a
ONCTaHaK U pa3Boj ApyuTBa. [log noce6Hom 3amtTutoM PC, oBU pecypcu cy
He CaMO eKOJIOIIKM BaXKHH, Beh Takohe U eKOHOMCKH, KyJITYPHO U COLLMjaJIHO.
3akoH o koHlecujama y PC neTas/pHO AedUHUIIE YCI0BE U OKBUPE Y KojUMa
NIPUBATHU M jaBHU CEKTOpP MOT'Y KOPUCTUTH OBe pecypce. Kpo3 goajeny
KOHIIeCHja, 103B0JbEHO je Kopullltherwe U yIipaB/batbe BoZlaMa y3 oirosapajyhy
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HaKHa/ly, aJld U y3 CTPUKTHE yCJIOBE Koju 06e36ehyjy oApKUBOCT U yTOPOYHY
3alITUTY BOJEHUX pecypca.

Ha rsio6a/1HOM HMBOY, KOHIleCHje Ipe/CcTaB/bajy CPeACTBO Koje JONPUHOCH
pas3/IMYMTUM LiM/beBUMA: OJ yHanmpehemwa KBaJUTeTa BOJle U 3alUTHUTE
eKOCHCTeMa, /10 pa3Boja UHPPACTPYKType U CTUMYyJIMCakba UHBECTUIIHjA ¥
BOJlONIpUBpeiHe NpojekTe. OHe Takohe Urpajy BaKHY yJIOTYy y MOOGUIUCAY
NpUBATHOT KanuTaJja 3a GUHaHCHUPakbe BeJIMKUX NpojeKaTa Koju 61 6U/In
$HHAHCHUjCKY HENPUCTYNAYHU 3a jaBHU CEKTOP caM 1o ce6u. [la 61 ce usbjerau
HeraTHUBHMU acleKTH KopuliheHa OBOI MoJieJa NPOjeKTHOI pUHAHCUpamba
MHQPACTPYKTYPHUX NpoOjeKaTa, HEONXOJHO je OCUIypaTH 3aKOHUTOCT U
TPAaHCHAPEHTHOCT y NOCTYIKY JoJjesle KOHLecHja. JeJHaKO BaXHO je U Ja
ce NpaBOCY/HU OpPraHU NMPUJIMKOM JOHOILIEHA OJJyKa Kpehy y OKBUpHUMaA
Ha/lJIeXKHOCTH Koje Cy yCIoCTaBJ/beHe, He caMo U3Mel)y Tpu rpaHe BjacTu Beh
Y n3Meby nojeJHUX HUBOA BJacTU y buX. 3 HaBe/leHUX puMjepa BUJjesn
CMO Jla YCTaBHHU Cy/J, y NOje]MHUM OJJIyKaMa Herupa OCHOBHe IOCTyJlaTe
cTBapHonpaBHor ypehewa PC v buX. YcTaBHU cyA je AonyCcTHO ce6U Zia Tpey3Me
yJIoOTy 3aKOHO/laBlla: Kao NpBO, HOPMUPAjyhu UHCTUTYT ,pXKaBHA UMOBHHA"
KOjU He NMOCTOjU Yy No3uTUBHUM nponucuma PC u buX u fpyro, Tpetupajyhu
»JP>KaBHY UMOBHHY " Kao noce6aH 06JIMK IpaBa CBOjHUHe, KOja UMa cleljdjajaH
npaBHU cTaTyc. Hajasbe, YcTaBHU Cy/J| O UCTU IPABHU PEXKUM CTaBJ/ba OMIITA
U jaBHa A06pa, He NpaBehy CYIITHHCKY pasauky usMehy wux. Kako onurra
Jlo6pa He MOTy GUTH NpeMeT NIpaBa CBOjUHe, HejaCHO HaM je Ha 0CHOBY KOjUX
NpaBHUX YMHbeHULA YCTaBHU CyJ TBPJAHU Ja je BOJA y MOpPHUMA, pUjeKaMa,
jeseprMa CBOjuUHa Jip>KaBe, OJHOCHO , Ap>KaBHa UMOBHHA". [IpobyieMaTHyHO je
U TO LITO Cy OZIJIYKe Y Be3U peryJiucame cTaTyca , Jjp>KaBHe UMOBUHE" JUPEKTHO
yTHIaJle HA DM Tawka Ha/AJIe)KHOCTH 3a Aojijesly KoHLlecHja. TakBe oJJ1yKe MOTy
Jla UMajy 3HauyajHe IpaBHe U MeTalpaBHe KOHCeKBeHIe Ha QYHKIMOHHCabe
njenokynHor cucteMa y PC v buX.
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WATER USAGE UNDER THE CONCESSION MODEL
IN THE LAW OF REPUBLIKA SRPSKA

Summary

The author’s interest in water usage under the concession model envisaged in the
domestic legislation of Republika Srpska was sparked by the Decision of the Con-
stitutional Court of Bosnia and Herzegovina in Case No. U-16/20. The analysis of
this decision has paved the way for broader reflection, leading to further research
which resulted in the creation of this article. Methodologically, the paper is rooted
in the normative analysis of the Concessions Act and the Real Rights Act, the latter
being the primary legislative act when discussing real property institutions in
Republika Srpska. While the initial segment of this article addresses the specific
legal regulation of certain kinds of properties and delineates the concepts of water,
water assets, and water entities as subjects of property rights, the main focus is
on pertinent issues related to water as the subject matter of concession. The scope
of concession can encompass a vast array of economic activities. In the context of
water, it typically pertains to the utilization of public water assets (e.g., water for
technological processes in economic activities, water and waterfronts for hydro
reservoirs, swimming pools, ponds, waterfronts for conducting certain economic
tasks, and extraction of materials from waterways). Furthermore, the energy po-
tential of water can be tapped when the objective of concession is the construction
and operation of energy plants, which stand as one of the paramount economic
facets of water utilization. The concluding section delves into the Constitutional
Court’s practices regarding the concession institution, as well as the notion of “state
property” as an increasingly emphasized topic in domestic jurisprudence.

Keywords: concession, water, Build-Operate-Transfer (BOT) model, “state proper-
ty”, public property.
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1.YBog

HavesiHO, mpaBHU CHCTEM CBOjUM HOpMaMa IITUTH JbyACKA NpaBa U cJ060/e,
aJIv IOCTOje CUTYyalluje y KojuMa ce, 3apa/i 0CTBapuBakba HEKUX JPYTHUX [IUJ/beBa,
TakKBa NpaBa U ca1060/e rpahaHMMa orpaHu4yaBajy UJad o4y3uMajy. JeZJHO of
TaKBUX NPaBa, IPaBO CBOjUHE, OJHOCHO MPaBO HA UMOBUHY, FapaHTYje ce U
IITAUTH HOpMaMa MehyHapoHOT ¥ YHYTpallkher MPaBa, aJid Ce UCTOBPEMEHO
THUM UCTHM HOpMaMa MO3Ke U OTPaHUYUTH.

Y oBoM pajy, maxmwa he ce ycMjepUTH Ha cay4ajeBe KaJja MPEKPIIAjHO MPABO
CBOjUM HOpMaMa yTH4Ye Ha OCTBapuBake IpaBa CBOjUHE U TO 3alITUTHOM
MjepoM o/ y3UMaka npeaMeTa, YhjoM ce IPUMjeHOM TUTYJIap IIpaBa CBOjUHE
MO3Ke y IOTHYHOCTH JIMIIUTH TOT IpaBa Ha oApeheHoM npejMeTy, NIpUBPEMEHO
WJIM TpajHo. Ha Koju Ha4YMH U 10/l KOjUM yCJIOBUMA je To Moryhe, KakBa je
0Cco6eHOCT BO3UJIa Kao 04y3MMatha IpeJiMeTa Kao U KaKBa je IpaBHa Ipupoja
0/1y3MMatba BO3HWJIA 3a YYUbeHU caobpahajHu nmpekpinaj y CyACKoj mpaKkcu
Peny6.inke CpIicke, nUTama cy Ha Koja he ce faTu oroBop y HaCTaBKy paJja.

2.0py3uMame npegMmeTa

Ony3vMatbe peJiMeTa npeJicTaB/ba je/IHY 0/] 3alITUTHUX Mjepa Kojy peaBubha
CUCTeM NpeKpUIajHUX caHKuuja Peny6unke Cprcke. Y nuTawy je jeguHa
Mjepa ctBapHor kapakTepa ([laBsoBuh, 2013: 93). 3a pasJiMKy o/ TaKBe
NO3UTHUBHONPAaBHE KJ1acupurKanuje,y ynopeJHoOM IpaBy HaW/1a3uMO U Ha Ka3Hy
oJly3uMama IpeJMeTa, Kao WTo je y npaBy Ibemauke, XpBaTcke u llIBajuapcke
WJIM Ha UCTOUMMEHY Mjepy sui generis, nonyT npasa byrapcke u ®paHnycke
(JoBamesuh, 2016, 82-85). OBOM 3alITUTHOM MjepoOM MOTY Ce OJy3eTHU
npeAMeTH KOjU Cy yNIOTpUjeb/beHU UJIK CY GUJIM HaMUjelheHU 3a U3BPILIEeHhe
NpeKplIaja, aJIk U3 HEKOT Pa3Jiora UlaK HUCY yIIOTPHUje6/beH! Kao U IpeAMeTH
KOjH Cy HacTaJIu U3BplLIemeM IIpeKpllaja, ako Cy CBOjUHA OKPUBJbEHOT JINLA.
MebhyTuMm, uMajyhu y BUJY Aa NpUIIPEMHE pajiibe Kao CTaJ[UjyM y OCTBapehy
Jljesia HUCY KaXKibUBe y IPeKpliajHOM paBy, He 61 6GUJI0 OIPaBAAHO 0/ly3UMakhe
npejMeTa KOju Cy 6GUJIM HaMHjereHU 3a U3BpIIeHe NPeKPIIaja, aJu HUCY
ynoTpujeb/benu (Bykosuh, 2021: 106).

I[lopep yc/ioBa a ce paiv 0 NpeMeTHMa KOjU CY YIOTPHjeO/beHHU 3a U3BPLIEHE
IpeKpIlaja UK Cy HaCTaJ M U3BplIeheM NPeKpIlaja, IOTPEOHO je Aa ce mpeAMeT
HaJlasu U y CBOjUHU OKpUBJbeHOT yinla.! MehyTuM, oBU nmpeaMeTH MOry ce
OZy3€THU Y OH/JIA Ka/la Ce He HaJla3e ¥ CBOjUHU OKPHUBJbEHOT JIUIA, YKOJIHUKO TO
HaJIaXKy MHTepecH oniuTe 6e36jeJHOCTH, YyBaka )KUBOTA U 3/ipaBJba JbYAH,

1 Yn. 61, cT. 1 3akoHa o npekpuajuma, €. eaacHuk Penybauke Cpncke, 6p. 63/14, 36/15 -
oaaykaYC, 110/16,100/17,19/21 - ognyka YC.
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CHUTYPHOCT POGHOT MPOMeTa UJIM Pa3J/io3u jaBHOT MOpaJia, Kao U y APyTruM
cJly4yajeBUMa NpeJiBU)eHUM 3aKOHOM.?

Y npakcy, HaBeJieH!U [TpeIMEeTH Cce Hajuelrhe NpUBpPeMeHO 0/1Y3UMa]jy TPUJIUKOM
OTKpUBama IpeKpliaja ujiu TOKOM CIIpoBoheha HEKUX JOKAa3HUX paiby (IONy T
npeTpecama npoCcTopHja U INIa) 3a NoTpebe MPeKpPLIajHOr IOCTYIIKA, Of, CTpaHe
MOJIMUjCKUX CAYKOEHUKA, a Y CKJIaly ca oBJalihemrMa Koja OHU MUMajy Ha
OCHOBY 3aKOHA 0 KPUBUYHOM MOCTYIKY> ¥ 3aKOHA 0 MOJIMLHjU U YHY TPALIHUM
nocsoBuMa. DaKTHUUYKHU, OpraHU YHYTPaALIbUX MTO0CJA0BA MOTY Aa 6Upajy Ja
Jqu he npeaMeT NpUBpeMeHO 0Jy3eTH IpeMa ofpeadaMa je JHOT UJIU JPyror
3aKOHCKOT MMPOMMKCA, UITO MPe/ICTaB/ba ,HOPMATUBHU AyanuTeT" (Martinovic,
Parenta, 2021: 394). Jluuy oJ; Kora ce nmpeaMeT MPUBPEMEHO 0/1y3MMa U3/jaje
ce MOTBP/A O IPUBPEMEHOM O/]y3UMaky, a 0 IPUBPEMEHO O/ly3€TUM CTBapUMa
MOJIUIMjCKY OpPraHu BoJie TOCe6HY eBUIeHIIUjY. Y TeOpHUjU ce MOCTaB/ba MU TAbE
MO2Ke JIU Ce TOTBP/A 0 IPUBPEMEHOM O/ly3UMakby MpeAMeTa YONUITe MoOHjaTH
HEKHUM NpaBHUM cpecTBHMMA. CYIITUHCKU, MPaBO yJjaramwa Xajabe HJIx
NPUT0BOpa Kao yobuyajeHUX peIOBHUX IPAaBHUX JINjeKOBA, TO JIULe HEMA, aJIU
6u ce Moryio HepopMaJIHUM NOJAHECKOM Y BUAY MOJi6e WX JONHca 06paTUTH
Ha/lJIe)XKHOM OpTaHy KOjH je BPIIHO NPUBPEMEHO O[y3UMakh€e U/ MaK OpraHy
BHIlIe MHCTaHLe, Tpa)kehu Jja ce foHece Apyrayduja oAJyKa o IpUBpPEMEHO
oayseToM npeamety. (Martinovié, Parenta, 2021: 383). Cnenupru4IHOCT OBe
Mjepe orJiefia ce y MOryhHOCTH BbeHOT U3PULakha U y CIY4ajy Aa ce IOCTyNaK He
OKOHYaBa 0/[/IyKOM KOjOM Ce OKPHUBJ/bEHHU OTIJIalllaBa 0TOBOPHUM, [10/] YCJI0BOM
Jla je oly3UMakbe ONpaBJaHoO HHTEpPeCcHMa oMIITe 6e36jeJHOCTH UK pa3io3uMa
MopaJia UJd y pYyTUM cjydajeBUMa npeaBuh)eHruM NoCceOGHUM 3aKOHOM. Y OBOM
cJIy4ajy, Cy/J LJOHOCH MOCEGHO pjeliere, Ha KOje OKPHUBJ/bEHU MOXKE YI0XKUTH
»KaJIOy y pOKY 0l 0caM JlaHa oJ laHa npujema.

Takobe, 3akoHo/iaBal 3a 3alUTUTHY Mjepy OAly3UMaka IpeiMeTa He 3aXTjeBa HU
MOCTOjakb€e OMacHOCTH Jla he mpeaAMeT GUTH MOHOBO YIIOTPHje6/beH 33 U3BPIIEHE
Zjesa. loBOJbHO je caMo fia ce pa/iv 0 NpeAMeTHUMa KOjU Cy YIIOTpHUjeb/beHU U
Cy HacTaJId U3BpLIeHkeM IPeKpIlaja U [ja Ce UCTU HaJla3e Y CBOjUHU OKPUBJbEHOT,
a Mo/ NpeTX0JHO NOMEHYTUM yCJIOBUMA MOT'y Ce 0Jy3eTH U YKOJIUKO Ce He
HaJla3e y BberoBoj CBOjUHU. MnaK, oCcToje cXxBaTamwa /ja je CBpXa U3pUllamkba
OBe 3alUTHTHE Mjepe OTKJaktbakhe ONAaCHOCTHU 0/ IOHOBHOT BpIliekha IpeKpllaja
(BejaToBuh, 2018: 89). Y kpuBHYHOM IpaBy MaK CMUCAO IPUMjeHe OBe Mjepe
OrJiefla ce y TOMe Jia Ce 0Jly3uMameM NpeaMeTa OTKJIOHE yCJOBU KOjU MOTY
YTHUIATH HAa YYMHHUOILIA Ia TOHOBO U3BPIIW KPpUBHYHO Ajeso ([pakuh, 2005:

2 H6uod. Yn.61,cT. 2.

3 IlpeTpecamwe cTaHa, IPOCTOPHja U JIUILA Y IPEKPILAjHOM NOCTYIIKY Ce CIIPOBOJIU Y3 CXO/IHY
npuMjeHy oApejiaba 3akoHa 0 KpUBUYHOM NOCTynKy. H6ud, 4. 105, cT. 3.

4 Yn. 61, cT. 6 3aKOHAa 0 IpeKplIajuMa.
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127). Jla yc/10B OMaCHOCTH MIIAaK HUje HEeONMX0/iaH 3a 0Jy3uMakbe NpeaMeTa,
noTBphyje v ogpenbda KojoM Cy/, MOKe, Ha IpUjeJIoT oBaaluIheHOT ToJHOCHOIA
3axTjeBa, u3pehu Mjepy Hamn/iaTe HOBYaHe NPOTUBBPUjeJHOCTHU NpeiMeTa
YKOJINKO OKPUBJbEHHU YHUILTU UK OTYhU npesjMeTe NpeKpliaja Npuje uiu y
TOKY [OCTYIIKa UJIM Ce IpeJMeTH He Mory 06e36ujeuTH. Mako 3akoHOAaBalL
He IpeLM3Mpa Ha KOju HAYMH he ce oApeUTH HOBYaHA NPOTUBBPUjeJHOCT,
y JJUTepaTypH ce UCTHUYe Aa 6U To Tpebasa GUTH BpPUjeJHOCT KOja oAroBapa
TPXKUILHOj BPUjeAHOCTH TOT Ipe/iMeTa y BpUjeMe JOHOLIEHA O/IJIyKe KOjoM ce
OKOHYaBa MpekpiajHu noctynak (Bykosuh, 2021: 106).

M3puyyhu oBy 3alITUTHY Mjepy, CyZ MOXKe OJJIYUYUTH Ja i he ce npeamMeTn
YHULITUTH, TpeAaTH oaroBapajyhem opyauheHoM opraHy Uiy npojiaTH, y KoM
cJly4ajy HoBal j00MjeH npojajoM npumnaza 6yiety Peny6suke Cprcke uiu
jeAMHUIIE JIOKAJIHE caMOyTIpaBe. YKOJIMKO NaK OJJIYKOM O OJy3HWMaky HUCY
o6yxBaheHH CBU ITpeIMeTH KOjU CY TPETXOAHO IPUBPEMEHO O/1Y3€TH, CYACKOM
oJIIyKoM ce oZipehyje buxoBo Bpahame BiacHUKY (BykoBuh, 2021: 194).

3almITUTHA Mjepa ofy3UMake npeaMeTa Moxe ce u3pehu U HelmocpeHO Ha
OCHOBY 3aKOHa 0 MPeKPILIajuMa, a MOXKe U APYTUM IPOINUCOM GUTH NpeABUheHO
HeHO 06aBe3HO UM GaKyJTaTUBHO U3pULlake.’ Y ciydajy Aa ofy3uMarbe
npejMeTa Huje npeABUheHO Kao 06aBe3HO, CY/ je AYKaH leTa/bHO 00Pa3JIoKUTH
y OJJIYIIM 3aLUTO CMaTpa /Ja je IOTPe6bHO U3BPIIUTHU OAy3MMakbe NpeJMeTa
Ha KojeM NpaBoO CBOjuHe MMa Tpehe Jinlle Koje HUje YyUECHUK Y MOCTYIKY,
pykoBozehu ce passio3uMa OIIITe CUIyPHOCTH M MOpaJia, KaKo He 61 JIOLLJIO 10
NoBpe/ie MpaBa Ha UMOBHUHY Tpeher sinna (busmen cydcke npakce Cyda buX, 2018:
42). OBy 3alUTUTHY Mjepy Tpeba pas3/IMKOBATH 0J IPUBPEMEHOT O/y3UMaka
npeaMeTa Kao J0Kasa y NpeKpIlajHOM MOCTYIKY UM 0Ay3UMakba npeaMeTa
paau obesbjehema eBeHTyaHOT noTpaxkuBamwa (/b. Mutposuh, 2014: 106).

3.IIpaBo cBOjuHe U OAy3UMame NIpeaMeTa

[IpaBo cBOjUHE je CTBapHO IPABO KOje BJIACHUKY Jiaje oBJallhemwe Ja cJ1I0604HO U
110 CBOjOj BOJbY CTBAP A P>KH, KOPUCTH U BbOMe pacrnoJiae.® Ha ocHOBy HaBeZieHOT,
3aKJby4yje ce /ja IpaBo CBOjUHe 00yXBaTa Ap>KaBUHY OJJHOCHO NOCjei CTBapH,
npaBo Kopuinhemwa uaM ynotpebe cTBapu Kao U paBo pacroJiaramwa. [Ipaso
CBOjUHE U Apyra CTBapHa IIpaBa MOTr'Yy Ce OrPAaHUYUTH UJIU OLY3€TU NIPOTUB
BJIACHUKOBE BOJb€ CaMO y jaBHOM MHTepecy U NoJ, yCJ0BUMa npejBuheHuM
3aKOHOM, Y CKJIaZly ca IpyuHIunruMa MmehyHnapoaHor npasa.’

5 Tako 3aKkoH 0 OpY»K]jy U MyHULU]jH, Ca. 2nacHuk Peny6auke Cpncke, 6p. 26/16,18/17,31/18,
58/19, npeaBuba oy3uMatme npeaMeTa 32 HU3 NpeKplIaja.

6 Yuan 17 3akoHa 0 cTBapHUM NpaBuMa, (1. esacHuk Peny6auke Cpncke, 6poj 124/08,3/09,
58/09,95/11, 60/15, 18/16 - ognyka YC, 107/19, 1/21 - oanyka ¥YC, 119/21 - ognyka YC.

7 Ho6ud.un. 2.
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OBo npaBo npeABUhEHO je U yCTAaBOM Kao HajBULIMM IIPaBHUM aKTOM, y KOMe
ce HaBOJM Kao IpaBO Ha MMOBHUHY, 6e3 JaJ/ber npelu3npama cajpxaja u
€BEeHTYaJ/IHOT OrpaHHyerba OBOT [IPaBa, aJli Ce UCTUM aKTOM N0Ce6HO UCTUYe
Jla ce npaBa U cj060/e npeasuheHu y EBponcKoj KOHBeHIIMjU 3a 3alITUTY
JbYJICKUX IIpaBa U OCHOBHUX €J1060/1a U Y HbeHUM NIPOTOKOJIMMA AUPEKTHO
npumjemwyjy y bocuu u Xepueropunu.®

Y npBou [IpoTokosy y3 KoHBeHIHjy 3a 3aIITUTY JbYACKUX NIpaBa U €J1060/a3,
y 4iaHy 1 HaBoAM ce Jja cBako GU3UYKO UJIM MPABHO JIMIle UMa MPaBoO Ha
HeOMeTaHO YXKHBakbe CBOje UMOBHHE Te J1a HUKO He MOKe OUTH JIUIIEH CBOje
MMOBHHE, OCUM Yy jaBHOM HHTEPECY U 10/, YCJI0BUMA NpeBU)EeHUM 3aKOHOM
Y ONUITHUM Hauyesuma MebyHaposaHor npasa. [IpeTxonHe ofpenbe, mehyTum,
H{ Ha KOjU HauWH He yTUYY Ha NpaBo Ap>KaBe Jia IpUMjeryje TaKkBe 3aKOHe
KOje cMaTpa noTpe6GHUM Ja 6M HaJj3UpaJia KOPUIITEeHhe UMOBUHE y CKJIAAY C
ONMIITHM MHTEpPeCcHMMa UJIH Aia 6U ocurypaJsia HansahuBamwe nopesa, Apyrux
JIOIPUHOCA UJIM Ka3HHU.

Kao mTo je Beh mpeTxo/HO UCTAaKHYTO, 32 U3pHUIlakbe 3aLITUTHE Mjepe
o/ly3uMama npejMeTa, NOTPeOHO je Ja ce pajy 0 IpejMeTUMa KOjU CY
yIOTpHjeb/beHHU UK Cy HACTAJIM U3BPLIEHEM NIPEKPIIIAja Te ja Ce OHU HaJla3e
y CBOjUHM OKPHUBJbEHOT JINIa. YKOJIUKO Aiohe 10 oAy3uMatba NpeMeTa, BJACHUK
CTBapH JIMIIABA Ce MpaBa CBOjUHe HAJ, TUM IPeJAMETOM OJHOCHO JIUIIABa Ce
npaBa Jja CTBap Jp>KHU, KOPUCTU U BoMe pacnoJjaxe. C TUM y Be3H, BaXXHO
je ucrahu ga ce y rope nomeHyToM [IpoTOKOJIy TOBOPH O MpaBy ApKaBe JAa
IpUMjeryje 3aK0He, KojuMa ce npe/iBuhajy yCJI0BY 32 OrpaHUYebe WU JIHLIEHhe
IpaBa CBOjHHE, a KOje cMaTpa NOTpe6HUM Jia 6U ocurypaJsia HamahuBamwe
nopesa, Apyrux JONpUHOCA UM Ka3HU. Y 0BOM MehyHapoJHOM JOKYMEHTY
CTIOMH b€ Ce caMo noTpeba HanlahmBama Ka3HU Kao jeaH o Moryhux pasJiora
3a orpaHuueme NpaBa CBOjuHe OJJHOCHO NMpaBa Ha MMOBHHY Te 6U ce MoIJa
JIOBECTHU Y MUTabe ycarjalleHOCT 3aKOHCKe oJipe/ibe KojoM je mpeBuheHa
OBa 3alITUTHA Mjepa ca MOMEHYTOM oApeA60M npsor [IpoTokoJa jep ce,
npeMa JJOCJIOBHOM TyMauemy 0Be ofpefoe [I[poTokosia, mpaBo CBOjUHE MOXe
OrPaHUYUTHU CaMo pajau HamsahvBaka 0JHOCHO U3BplLIeHa Ka3HY, a He U
Jpyrux caHknuja. Umak, oBa ofjpef6a ce y MpakCy LIMpe TyYMa4yu Ma ce Tope
NIOMEeHYTa OrpaHUYeHha 0JHOCE U Ha JipyTe CaHKIlMje, a He caMOo Ha Ka3He.

EBponcku cy/j 3a /by/iCKa IpaBa cMaTpa /ia je, 3a yTBphUBawe Jja JIY je 010
Jl0 IOBpe/Jie IpaBa CBOjUHE ¥ KOHKPETHOM CJ1y4ajy, IOTpebHO 0TOBOPUTH
Ha TPU NUTamka U TO: [ja JIM NOCTOjU Mocje], AA JIM je JOLIJIO A0 OMeTama
rocje/ia Te Jia Jiv je oMeTamwe 6uJio onpaBaaHo? /la 6u ce oMeTamwe cCMaTpPaJIo

8 Ui 2, cT. 2 u 3 K). YcraB buX. [IpeyseTo 4. 11. 2022. roauHe. https://www.ustavnisud.
ba/public/down/USTAV_BOSNE_I_HERCEGOVINE_bos.pdf.
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ONpaBJaHUM, IOTPEOHO je /1a je OMeTakbe YYUHEHO Y CKJIaJy ca 3aKOHOM, Ja
NOCTOjU JIETUTUMAH LUJb U JjJa MOpa GUTHU Cpa3MjepHO LUJ/bY KOjeM Ce TexXH
(Harland, Roche, Strauss, 2003: 330).

Tako je, y ogsiyuu MusocaBsbeB npotuB Cpouje’ Cyz ucTakao /a ce mpaBo Ha
MMOBHHY, npeaBubheHo yiaHoM 1 [IpBor npoTokoJia y3 KoHBeH1IM]jy cacToju
0/l TP NpaBUJIa, IPU YEMY Ce MPBO MPAaBUJIO OJHOCH Ha MUPHO Y>XHUBambe
HMOBUHE, IPYro NpaBuJio npeasuba sumaBame UMOBUHE o[, oApeheHuM
yCJIOBMMa, a TpeNUM NpaBUJIOM IPU3HAje ce JpKaBaMa yrOBOpPHHUIIaMa IpaBo
Jla KOHTPOJIUIIY Kopullihere UMOBHHE Y CKJIa/ly ca ONIUTHUM HHTepecoM. HauMme,
Mo/ HOCHUJIALl Ipe/ICTaBKe Yy OBOM MOCTYNKY TBPAMO je Jila My je noBpujeheHo
IpaBoO HA UMOBHUHY jep MY je GHUJI0 OZy3eTO BO3UJIO OAJIyKOM Komucuje 3a
LapuHCKe npekpuiaje llapuHapHule (koja je mpeMa TaJja BaxkehuM nponucuma
O6WJI1a HaJlJIeXKHa 32 Bohemwe MOoCTyIKa). Mako je mpeKplIajHu NOCTyMmaK 6uo
06ycTaB/beH 360T HaCTyNakha peJlaTUBHE 3aCTapjesoCTH, JOHeCeHa je OAJIyKa
0 oZly3uMamy BOo3UJia jep je llapyuHapHHULa CTeKJIa yYBjepewe [a je 0 HOCHO
JIMIe YYUHUJIO LLapUHCKHU NPEeKpllaj, KOjU ce cacTojao y TOMe Jia je U3BPIINJIO
YBO03 BO3UJIA KOje ce HUje MorJio yBecTH y Peny6sinky Cp6ujy, a a 0 TOMe HHje
06aBUjeCTUJIO HAa/JIesKHe OpraHe.

HakoH 1wTO ce yTBpZMJIO A je NpeAMeT, OLHOCHO Y OBOM CJIy4ajy, BO3UJIO y
CBOJUHH TOT JIMLIA TE a je 0/ y3UMake UCTOr IIpe/[CTaB/baJjio MUjellae Y heroBO
IIpaBO HAa MMOBHHY, 0CTaje Jla cCe YTBPJAH [a JIU je U3pULame Te 3alUTUTHE Mjepe
npeACTaB/baJIO JIUIIABahe UMOBHUHE UJIH TAK KOHTPOJY yIOTpe6e UMOBUHE.
Cyn je y oBOM cJiy4ajy YTBPAHO Jia Ce MUjellalkbeM Y OCTBapyMBame IpaBa Ha
HMOBUHY, Y CKJIaly ca oApendama LlapuHckor 3akoHa ¥ 3aKOHA 0 IPeKpIIajuMa,
TEeXKHUJIO OCTBApewy JIETMTUMHOT [JMJba Y ONLITEM UHTepecy I1a je IpeocTaslo
jOIll caMo Jia ce YTBP/JIM U /1a JIU je TOCTO0jao OJJHOC Cpa3MjepHOCTH U3Mehy
Cpe/cTaBa KOju Cy HaJlJIeXKHU OpraHu yNoTpHje6uIu Ja 6U ce OCTUTAo Taj
Wb U 3aUITHUTE MpaBa JIMIAa HA MUPHO y>KUBame UMoBUHe. HaBogehu Hu3
OKOJIHOCTH, CYJ, je I01IA0 10 3aK/byYKa /ia je Oly3UuMaHe BO31Jjay 0BOM CJIy4ajy
WIIaK NpeJCTaB/bajio HeCpa3MjepHy 3allJIeHy Te Jia je YYMHUOLY NpeKpllaja
Y4YUHMJIA IPEKOMjepHU TepeT, YMMe je JOLUJIO [0 oBpeJie IpaBa Ha UMOBUHY
u3 ysiaHa 1 npsor [IpoTokoJia y3 EBporncky KoHBeHIHjy.

[Ipo6sieM 0KO eBeHTyaJIHe IOBpe/ie MpaBa CBOjUHE jOLI Ce BUILE KOMIIJIUKYje
YKOJIMKO Ce Pajiy 0 0y3UMakby nNpesMeTa Koje HUCY Y CBOjUHU OKPUBJbEHOT.
3akoHOJaBal, [03B0/baBa Jla ce NpeJAMeTH YIOTPUjeb/beHU 33 U3BPIIEHE
IpeKpIliaja MU KOjU CY HaCTaJU U3BpIlIemheM IpeKpllaja 04y3My U KaJa HUCY
y CBOjUHU OKPUBJbEHOT YKOJIMKO TO HaJIaXKy MHTepecH onuuTe 6e36je JHOCTH,

9 Ilpecyna EBpormckor cyza 3a JpyAcKa paBa, npeactaBka 6p. 15112/07, Ca. eaacHuk
Peny6auke Cp6uje, 6p. 61/12.
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4yyBaka XKMUBOTA U 3/]paBJba JbY/IU, CHTYPHOCT POOHOT IpOMeTa UJIU PasJso3u
jaBHOT MopaJia. To 3Hauu Ja ce Tpehe ke MOXe JIUILIUTH IpaBa CBOjUHE HA/,
NOMEHYTUM IIpeMeTHMa, a la MO /la HAje HU 3HaJI0 HUTH MOTIJIO 3HATH Jia Cy
el OBU NIPeIMETH, IPUMjepa paiy, yIoTpujeb/beHH 3a U3BpIlIEH e Npekpiiaja.'’
JogaTHu npobJseM npeJjcTaB/ba U NIpakca HaJlJIeXKHUX OpraHa NpeKplIajHor
NOCTYIKa, IPeMa K0joj He M03MBajy BJAaCHUKA npeaMeTa (YKOJUKO OH HUje
YUYMHUJIAL IpeKpllaja) Aa y3Me ydelihe y npekpilajHoM NOCTYNKy. MehyTum,
3aKOHCKM TeKcT oMoryhaBa My Jja ocTBapyje NpaBo Ha HaKHaJy UITETe OJ,
OKpHBJbeHOT. Tpeha sMIa He MOTY UCTULLATHU CBOjUHCKHU 3aXTjeB Y OJHOCY Ha
oly3eTe mpeJMeTe HUTU JOOUTHU aKTUBHY JIETUTUMALUjy Y IOCTYINKY KOju ce
BOJIM IPOTHB YYMHUOLA, aJIU 33/4p2KaBajy NpaBo Ha UCTUIakbe 06JIUralluOHOT
3axTjeBa (Cmpy4¥Ho-Memodo/10WKo ynymcmeo o 00y3uMary npedmemay nocmynky
UHCNEeKYUjckoz Had3opa u npekpuwajHom nocmynky, 32).

Tako je YcTaBHU cyj Peny6uke XpBaTcke, cBojoM oAykoM Y-111-36100/2009
on 4. 11. 2014. roavHe yTBP/AXO Jla je AOLILJIO /0 IOBpeJe NMpaBa CBOjUHE
0/ly3MMatbeM BO3UJia. Y OBOM IOCTYIIKY, CyJ je IPBO yTBP/HO /1a je U3pUllatheM
3alUTHUTHE Mjepe JOLJIO A0 OAy3UMMarka UMOBHUHE, ajJl1 Jja je TO YYUIbEeHO
Kao cacTaBHU MO MOCTYIKa Jip>KaBHe KOHTPOJIe U y CKJaAy ca ofpebama
LlapyuHCKOT 3aKOHa, Kao U [ia je UMaJio JIeTUTHUMaH L|UJb jep je CJYXKUJO
ClipevyaBalky HEKOHTPOJIMCAHOT MJIETAJHOT YB0O3a BO3UJIa U3 HHOCTPAHCTBA
ca pascudruKoBaHUM JoKyMeHTHUMA. [l0TOM je 6MJI0 TOTPEe6HO YTBPAUTH Aa JIU
je MOCTUTHYyTa pa3yMHa paBHOTeXa 0JJHOCHO Cpa3MjepHOCT U3MeDhy 3axTjeBa
ONLUTEr MHTepeca 3ajelHULe U 3aXTjeBa 3alUTUTe IpaBa CBOjUHe OJHOCHOT
JiMIa, MpU 4YeMy MOCTH3amke OBe IpaBeJHe paBHOTeXe/cpa3MjepHOCTH
3aBUCH 0] HEKOJIMKO YMHUJIAIA, YK/bY4yjyhU MoHallake BJJaCHUKA UMOBUHE,
Kao U CTeleH NPonycTa 0JHOCHO HelaXKHe Koje je y KOHKPEeTHOM CJy4ajy
nokasao. Cyz je 3ak/by4Ho Ja je o y3UMakbe BO3UJa Y KOHKPETHOM CJy4Yajy
npeJiCTaB/baJio IpeEKOMjepaH TePET BJACHUKY jep My BO3UJIO HUje BpaheHo y
1ocjeJ;, a 3a lberoBo 0/ly3MMatbe HUje 0CTBapHUO0 HaKHa/y LITeTe UaKo je BO3UJIO
KyINH1o y 06p0j Bjepy U HUje HU yYeCTBOBAO Yy HE3AKOHUTUM aKTHUBHOCTHUMA
jep je 610 BJIACHUK OJHOCHOT BO3UJIa, aJIM He U YYUHUJIAL IpeKplaja.

10 Yopnyuu 6p.All 2180/17 04,19.9.2019. ropuHe, YctaBHuU cyz buX je koHcTaTOBao Jjajey
NpBOCTeNeHOM U pyrocTelleHOM NOCTYIKY yUMHeHa I0Bpe/ia IpaBa Ha MpaBU4HO cyheme
Tpeher inlja Kao BJaCHUKa 0/y3eTOr BO3MUJIa, 3a IpeKpllaj KOjU je yYYMHHUO OKPUBJbEHU jep
Tpehe JinLe Kao BJIaCHUK 0/]y3eTUX CTBapH, CBe J10 JJOHOIlIeha OAJIYKe 0 OAY3MMatby He MOXe
HU 3HATH Jla Jiu he leroBU IIpe/IMeTH, KOjU CY yIOTPUje6/beHH 32 U3BpLIebe NpeKpllaja Uau
Cy HaMUjeleHHU 3a U3BplIee NpeKkpliaja, 6OMTH OAY3eTH HUTH MOXKe Ha 61JI0 KOjU HauUH
npeAJOXKeHUM J0Ka3uMa Jla yTHU4e Ha OJJYKY CyJa KaKo 61 3alITUTUJIO CBOjy UMOBHUHY.
[TowiTo je yTBpZ MO /1a je moBpUjeheHO npaBo Ha NpaBU4HO cyheme, CyJ je cMaTpao Aa HUje
NOoTpe6GHO OAJyYHMBATH OJHOCHO pa3MaTpaTH HaBOJe 0 TOMe Jia JI je yUHHbeHa NoBpesa
npaBa Ha UMOBHHY, Ha Kojy ce Tpehe sHle y CBOjoj alleslaliUju, Takohe, mo3uBaJo.
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3allTUTHA Mjepa OAy3UMama IpeJMeTa MOXe ce O HOCUTH He CAMO Ha IOTIYHO
oJly3MMame NnpeJMeTa Hero u AjeJJMMU4HO. [lo JjeJIMMUYHOr OAYy3UMambha
npejMeTa KOjU CYy YNOTPUje6/beHU UJIU Cy OUJIN HAMUjEeHEHU 3a U3BPIIEHE
Ipekpllaja UM KOjU Cy HaCTaJIM U3BPIlIekeM peKpllaja Moxe JohH yKOJIUKO
nobyje WM Jpyre OKOJHOCTH MOJ, KOjUMa je NpeKpllaj YUYUHeH YKasyjy
Jla HYje ONpaBJAaHO Jia ce NpeAMeT oy3Me Y LijeMHU.? OBaKkBa 3aKOHCKaA
dopMyaanuja noapasymMujeBa [ia ce TOKOM IIOCTYIKaA 0Jf CTpaHe OKPUBJbEHOT
JIMIla 0CTaBe JJOKa3|u 0 ONpaB/JaHOCTH HeroBOT IOCTYNamka, a Koje joKka3e 6U
LIUjeHHO Cy/ IPU JOHOLIEkY OAJIyKe O (Jje]JMMUYHOM) O/ly3UMamy peJiMeTa.
YKOJIMKO CyZ YyTBP/IM /A je JloKa3aHa ONPaBJaHOCT MIOCTYNIalkha OKPUBJbEHOT Y
KOHKPETHOM CJ1y4ajy, JoHUjehe 0/IyKy 0 Cpa3MjepHOM YMak ey U3HOCA KOjU
ce oZly3uMa. AKo, UTlaK, TAKBU JJ0Ka3U He OYAY 0CTaB/beHU UJIU CYJ, OLlUjeHH Jia
ONPaB/aHOCT HUje J0Ka3aHa, ¥ opeJ J0CTaB/beHUX Jj0Ka3a, ;oHUjehe oA1yKY 0
NOTIYHOM 0Jly3UMamy npeAMeTa.'? Y mpakcy, jjeJJAMUYHO OAy3MMakbe 0JJHOCH
ce, Hajuelhe, HAa HOBYAHU U3HOC, aJIU TO MOTY OUTH U JipyTe Jjje/bUBe CTBAPH.

[To3MTUBHO NpeKpllajHO paBo, Kao 1WTo je Beh uctakHyTo, npeaBuba u To
Jla, YKOJIMKO ce TpeJJMeTH KOju ce Tpebajy 0Ay3eTH OBOM 3aLITUTHOM MjepoM
YHUUITE UJM 0Tyhe puje UK y TOKY OCTYINKa UJIM Ce OHU U3 HEKOT pa3Jiora
He Mory 06e361jeiUTH, OKPUB/bEHOM MO>Ke 6UTH HAJIOXKEHO /la IIJIATH FbUXOBY
HOBYaHYy NPOTUBBpHUjeHOCT. To Aa/be 3HAYU [a, YKOJIUKO Yy ofApeheHoM poKy
HOCTYIH [0 OJIYLIU CYZ,a U UCNIJIATH HOBYAHY NPOTHUBBPHjeJHOCT IOMEHY TUX
CTBapH, a OHU Ce HAaKHAJAHO NpoHahy U/M NojaBe, OH Ha BUMaA U Aa/be MOXe
OCTBapUBaTH IIPABO CBOjUHE Y TYHOM 0GHMY.

4. 0co6eHOCT BO3UJIa KAao NpeaMeTa 0y3uMatba

3aumTUTHa Mjepaoly3uMatba IpeiMeTa MoXe Ce OJHOCUTH U Ha BO3UJIO YKOJIUKO
je OHO ynoTpuje6/beHO 3a U3BPIlIEHE PeKpIIaja UJIU je 6110 HAMHjEHEHO 3a
M3Bpllee NpeKpinaja’® u yKOJIUKO ce HaJla3u Y CBOjUHU OKPUBJbEHOT JIUIIA.

11 Y. 61 3akoHa o IeBU3HOM NoCa0Bamwy, (1. esacHuk Peny6auke Cpncke, 6p.96/03,123/06,
92/09,20/14, 20/18.

12 Y opgnyuu YctaBHor cyja Peny6iuke Cp6uje, 6p. Yk 8449/17 og 18. 6. 2020. roauHe,
ay Be3W ca JIeBU3HUM IIpeKpliajeM, 3a Koje 3aKoHozaBal CpOuje, Kao U 3aKOHOaBal]
Peny6sauke Cprcke, npeaBuba MoryhHoOCT Aje/lMMUYHOT oly3uMama npeameta, Cyz
je yTBpJMO /a, UIaK, IOTIYHO OJly3UMakbe NpeJMeTa NpeKpllaja 3a OKPUBJ/bEHOT He
npeJicTaB/ba IPEKOMjepaH TepeT Te /A je ,M3peyeHa 3alITUTHA Mepa, Kao Mepa y LUJby
3alITHUTE jaBHOT HHTEpeca, Cpa3MepHa 3allTHUTH NpaBa M0JHOCUOLA HA MUPHO Y>KUBatbe
MMOBHUHE" Te J1a My Y KOHKPETHOM CJIy4ajy HUje noBpujeheHO NpaBo Ha UMOBUHY.

13 OBpAje He CHOMHEEMO BO3UJIO Ka0 IIpeiMeT HACTa0 U3BpLIemheM NIPeKpliaja jep TeLKOo
MO>KeMO 3aMHUCJUTH IPeKpliaj YUjUM U3BpLIeheM Moxe AoNHU [0 HacTaHKa Bo3uJa. Takobe,
Y IopeJ; Tora WTO 3aKOHCKU TeKCT NpeABHUbha MOryhHOCT ojly3uMama NpeJMeTa KOju je
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Y nmpakcu HajBullle HeJOyMHILA TUYE Ce OJly3MMama npeJMeTa KOjU HUje
HelnocpeJHO CPe/ICTBO U3BPLUIEHA, aJIU je y HEKOj Be3U Ca UM, IOy T MOTOPHUX
Bo3uJja (Bykosuh, 2021: 530).

Kao gokas f1a ce BO3MJIO HaJla3u ¥ CBOjUHH OKPHUBJHEHOT JIMIIA MOT'Yy HaM
MOCJIY>KUTH MOTBP/ia 0 PEruCcTPaLUju UM eBeHTYaHO HeKa Apyra JoIMyHCKa
JIOKyMeHTalHja, IOy T yroBopa 0 KyImompoaaju 1 candHo. UMajyhu y Buay fna
ce BO3MJIO CMaTpa MpeAMeTOM KOju ce KOPUCTU CBAKOJHEBHO 32 00aBJ/bakbe
Pa3IMYUTUX aKTUBHOCTH, a Y3 TO, Y€CTO UMa U BeJTUKY TPXKHUILIHY BPUjeJHOCT,
HEr0BO OJly3UMatbe JajeKo Texe noraba yumHuona npekpiuiaja Hero Ka3Ha
WJIM HeKa Jipyra CaHKIHja.

BeoMa je Ba>kHO YTBPAUTH Jla JIU Ce oJipeheHH Ipe/iMeT, Ta4HHje BO3UJIO0, MOXKe
MOJIBECTH 0/ TI0jaM NpeaMeTa YIOTPUjeb/beHOr 3a U3BpIIekhe MpeKpIaja.
[IpeaMeTH ynoTpujeb/beHU 3a U3BPILEHE Jjesia OJHOCHO NpeKpllaja Cy oHa
CpeACTBa KOjUMa je OCTBapeHa paZiba Jjesia UJy je naK pajma Jjesa ca TUM
CpeACcTBOM Hajbs1MKe ToBe3aHa. M mopes 0BOT MpeLM3HOT TEOPUjCKOT oipehema,
y CY/ZICKOj IpaKCH HauJa3Hy ce Ha pa3/IMuMTa TyMauemha U IOCTyakba 11a je Tako
Yy HEKHM CJly4ajeBHMa J0J/1a31UJI0 A0 OJy3MMama BO3MJa Koje je yYUHUOLY
CJIY?KHWJIO 33 TPAHCIIOPT U HEJL03BOJbEHMU NIpeJla3aK Jp>KaBHe IpaHULe, aJlu He
Uy cJy4ajy Ka/Jia je ynoTpuje6/beHO 3a IPeBO3 IpOre, M3 pa3Jiora LTo BO3UJI0
HUje 6UJI0 MOoCe6HO NpeNnpaB/beHO U NpUIaroheHo NpeHocy Te CyIlcTaHIe
(BykoBuh, 2021: 530).

Y npekpiuajHOM [IpaBy HauJIAa3UMO Ha HEKOJIMKO IpeKpliaja 3a Koje ce U3PUYUTO
npeaBubha 3alITUTHA Mjepa Oly3UMatbe MPeBO3HOT cpecTBa. Tako y 06J1acTH
LJapUHCKUX NpeKpllaja, IPeBO3HO O HOCHO IPEHOCHO cpecTBO 6uhe ofy3eTo
YKOJIMKO je usrpabheHo, mpusaroheHo, U3MHjeheHO HUJIH MOJiellleHO Ha OUJI0
KOjU HauMH y CBPXY CKpHUBamba pobe Koja je mpeAMeT npekpiaja,'* a 3a yuju je
MpeB03 OJJHOCHO MPEHOC UCKOPULITEeHO. [I[peMa 0B0j 3aKOHCKOj 0/ipei6H, pagu
ce 0 06aBe3HOM 0/1y3UMaky IPEeBO3HOT OJJHOCHO IPEHOCHOT Cpe/iCTBa Koje je
usrpaheno, npusiaroheHo, U3MHUjeEHO U MOJEIIeHO HA GUJI0 KOjU HAauYUH
KaKo OH ce cakpuJia poba Koja je mpeaMeT oZipeheHux npekpiiaja, a 3a Yuju je
NpeBO3 OJJHOCHO IPEHOC Y KOHKPETHOM CJ1y4ajy 6uJio U ynotpujebsbeHo. Huje
HEOINXOJHO UCIYHeHe 6UJI0 KAKBOT Cy6jeKTHBHOT yCJI0Ba KOjU Ce OJHOCH Ha

010 HaMHUjerEeH 32 U3BPLIEHE NPEKPIIAja, 300T HEKAXKIbUBOCTH NPUNIPEMHUX paJiibH, He
61 GUJI0 OTIPAB/AHO 0/1y3€TH BO3UJIO KOje je OMJI0 HAMHUjeheHO 3a U3BPILIEHEe IPeKpLIaja.

14 Ynan 35 3akoHa o napuHcKuUM npekpiuajuma buX, Ca. eaacnuk buX, 6p. 28/22,a npexkpiiaju
Ha Koje ce 0JJHOCH OJy3UMame Cy NIpeKpllaju U3 4J. 4 — 3abpameHa poba U poba onacHa
[0 >KMBOT, 4J. 5 — ONlOjHA Apora, opy:kje, MyHULIHja UJIH €KCIJIO3UB), 4JI. 6 — YHOC HUJIHU
M3HOC po6e M3BaH IPaHUYHOr NpeJsa3a, 4. 7 — CKpUBeHa poba U 4. 8, cT. 1, Tauka a) —
HelpHjaB/bUBame pobe.
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3Hakbe BJIACHUKA O TOMe /la Ce€ MPEBO3HO CPECTBO KOPUCTH 3a IPEBO3 HJIH
npeHoc po6e.t®

Y cbeniehoj 3aKoHCKOj oapei6U, mpeaBuheHo je GpaKyJITaTUBHO U3pHUIlAHE
3alUTUTHE Mjepe 0Jy3UMatba IPEBO3HOT OJHOCHO IPEHOCHOT CPeICTBA Koje je
HCKJbYYHBO yNIOTPUjeb/beHO 3a IPEeBO3 OJHOCHO NPeHOC pobe Koja je mpeaMeT
HaBeJleHUX NpeKkpuiaja. To 3HauH ia ce MOXKe, aJIU U He Mopa, 0/1y3eTH IPeBO3HO
WJIY IPEHOCHO CPe/ICTBO KOje je UCK/bYYMBO YIIOTPHje6/beHO 32 IPEBO3 0JHOCHO
npeHoc pobe Koja je npeAMeT oJjpeheHrX NpeKpliaja, IpU YeMY ce He paju O
IpeBO3HUM CpeJiICTBMMA Koja cy noce6Ho usrpabheHa, npuiaroheHa, usMujembeHa
WJIM TI0JellleHa 3a CKpUBabe pobe.

Ozny3uMame Bo3uJia peiBuba ce Kao 3alITUTHA Mjepa U 3a I1ojejUHe ITpeKpliaje
13 06Js1acTH 3aKOHa 0 MPeBO3y y APYMCKoOM caobpahajy.'® Tako, 3a mpekpiiaj
JIMLY KOje BpLIM PeBO3, a He UCIyHhaBa UJIM NIpecTaHe Jjla UCIyHhaBa OMLITe
Y nocebGHe yCJI0Be 3a Bplleme MpeB0o3a, MoXe ce u3pehu 3amTuTHaA Mjepa
0/ly3uMatba BO3MJIA, YKOJUKO je TUM BO3UJIOM YUHbeH IpeKpIiaj y noppaty.t’
Y oBoM cayuajy, paau ce o ¢aKyJTaTUBHOM H3pHUIlawky 3alUTUTHE Mjepe
0/ly3UMatbha BO3UJIA, IPU YEMY je HEOTIXOLHO J1a je IPeKpIlaj YUUbeH Y TOBpATy
ynpaBo TUM Bo3uJjioM. Ca Apyre cTpaHe, npeABuheHO je 06aBe3HO U3pHULlatbe
OBe 3alITUTHE Mjepe U TO y BUAY TPajHOT 0/]y3MMatha BO3UJIa 3a IPeKpLIaj ULy
KOje BpILIU IPEBO3, KOjU je peMa rope NoMeHyTOM 3aKOHY, 3a6pameH.’® Kao u
y IPBOM CJ1y4ajy, 3a U3pULlalbe OBe 3alITUTHE Mjepe NOTPeGHO je Jja ce paju
0 BO3UJIY KOjUM je YYUH-EH NpeKpliaj y IoBpaTy, C TUM /1A je OBJje, Kao LITO je
Beh MpeTXoHO UCTAKHYTO, pUjed 0 06aBe3HOM U TPAjHOM 0J1y3UMakby BO3Ua.

15 3apassnuky of oBoOr pjeliemna, y Cpouju je LlapuHckrM 3akoHOM npeiBHheHOo 06aBe3HO
ofly3UMame NPeBO3HOT CPe/ICTBA Koje je KopuinheHo 3a mpeBo3 pobe Koja je mpeaMeT
IpeKkpllaja, ako BpUjeJHOCT Te pobe npesasu jeJHYy TpehnHy BpHUjeJHOCTH NPEeBO3HOT
CpeJiCTBa, Ka/ia je BJACHUK TOT IIPEBO3HOT CpeJiCTBA 3HA0 MJIM MOrao 3HaTH Jia he ce oHO
KOPHUCTHUTH 3a PeB03 pobe Koja je mpegMeT npekpuaja. Y. 272 LlapuHckor 3akoHa, Ca.
esnacHuk Peny6auke Cp6uje, 6p. 95/18,91/19, 144/20, 118/21, 138/22.

16 3akoH o0 mpeBO3y y ApyMcKoM caobpahajy, Ca. eaacHuk Peny6auke Cpncke, 6p. 47/17.

17 H6ud.un. 65, cT. 1, Tay. 8. ONITH ¥ MOCe6HHU YCJIOBHU 3a Bpleke IpeBo3a npeJBuheHu
cy 4JaHoBUMaA 6, 7,¢cT. 1, 8,9, 10.u 50, cT. 3.

18 H6ud.un.65,cT.1, Tay.9.3abpabeHUM IPeBO30M cMaTpa ce NpeB03 NpeBUheH YIaHOM
17,cTaB.2 u 3.
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5. 0aysuMame Bo3uJIa 360r caoopahajHor
NnpekKpiIaja - Ka3Ha Wiy 3alliITUTHA Mjepa?

Y npekpiuajHoj npakcu Peny6sauke Cprcke, oy3vMakbe Bo3UJa peJCcTaB/ba
crienudUYHy MpeKplIiajHy CaHKIHjy,'® Koja ce y4yuHMoIly caobpahajHor
NpekplIiaja Moxe u3pehu NpekpllajHUM HaJIOrOM 0J, CTpaHe oBJaliheHor
opraHa WJu ce Moxe uspehu oz cTpaHe cyAa, YKOJIHMKO je CYCKU NOCTYNakK
IIOKPEHYT Ha OCHOBY 3axTjeBa 3a IOKpeTake MPeKplIajHoOr NOCTyNKa UJIU
3axTjeBa 3a CYACKO oJlyuuBame. Mako ce Hurgje y 3aKkoHy 0 OCHOBMMaA
6e36jeqHoCcTH caobpahaja Ha myTeBuMa y bocHu u XeplieroBuHu?’ uspuiame
3alUTUTHE Mjepe 0/ly3MMathba peJjMeTa OJHOCHO BO3UJIa He TpeiBUbha HU Kao
06aBe3HO HU Kao GpaKyJTaTUBHO, y IPAKCHU Ce YeCTO NpeaJaxe U3pulame
3alITUTHE Mjepe Y BUAY OJy3UMatha BO3UJIa OJf CTpaHe oBJalheHOr opraHa
y UHULMjaJIHOM aKTy. Jlo u3puiame oBe 3alITUTHE Mjepe, MaKo je npeBuheHa
Kao MoryhHocT, HUje [0/1a3UJI0 HU Y KPUBUYHUM IOCTYNIUMa KOjU Cy ce
BOJIMJIY 3a TelllKa KpUBUYHA Jijesia IPOTUB 6e36jeJHOCTHU jaBHOT caobpahaja,
y KOjuMa Cy noc/beJjulie yIpaB/batba MOTOPHUM BO3UJIOM Y aJIKOXOJMCAaHOM
ctamwy 6usie cmpTHe (Xanuh, 2017: 62). [Ipujeasiory 3a uspuiame oBe 3alITUTHE
Mjepe 06UYHO MPETXO0AU IPUBPEMEHO O/ly3MMakhe BO3UJIa, KOje ce YUHU NpHU
OTKpUBaWy MpeKpliaja, IpU YeMy Ce JIULY OJ, Kora ce BO3UJIO NIPUBPEMEHO
olly3uMa o ToMe u3jaje noTBpAa. OH Ha Ty NOTBPAY HeMa NPaBoO XKaJjibe HUTHU
61JI0 KaKBOT NPaBHOT cpeJicTBa Beh Mopa cayekaTH ia O CYy0MHU HberoBor
BO3MJIa OZJIy4YHU CYyJ, y OJJIyLIH KOjOM Ce OKOHYaBa IIpeKpllajHM NOCTyNaK.

Y 3axXTjeBy 3a NOKpeTame NpeKplIajHOr NOCTYNKA UJIM KaCHUje Y TOKY ITOCTYIIKa,
YKOJIMKO je 10 U3JaTOM IIPeKpLIajHOM HaJIOT'y NOJHeCeH 3axXTjeB 3a CYACKO
OAJIy4YHUBakbe, oBJalINeHU opraH, y3 nNpujeJJor Ja ce OKpUB/bEHOM HU3peKHe
3alITUTHA Mjepa oJly3uMakbe IIpeJiMeTa OLHOCHO BO3MJIa, HeKala UCTHUYe Kao
peJIeBaHTHO [ia je JiMIle BULIECTPYKH MOBPATHUK y BplIewy caobpahajHux
npekpinaja Te fa vMa HenslaheHe HoBUaHe Ka3He y Peructpy.?! Opsyke cyzoBa
y Peny6sinny Cprickoj y morjiely u3puiiamba OBe 3allITUTHE Mjepe U oljjeHe
HaBeJIeHUX OKOJIHOCTH CYy pasJ/IMuMTe, [1a Ce TaKO MOXKe HauhU U Ha OJIyKe
KOjUMa je U3pevyeHa 3aliTUTHA Mjepa o/ y3MMatba peJjMeTa y BUy OAy3UMaka
BO3MJIa, IPU 4YeMy Cy peJIeBAHTHUM CMaTpaHe OKOJIHOCTH /id je OKpUBJ/bEHU
NOBPATHUK y Bplllely caobpahajHuX NpeKkpllaja U ja uMa HellslaheHe Ka3He y

19 OBy cMHTarmMy Ha OBOM MjeCTy KOPHUCTHMO Ca Pa3JioroM jep 6u Tpebasio Aa ce paju o
3aIUTHTHOj MjepH, aJIM OHa Y IPAaKCH ITONpHUMa 06prce Ka3He 32 YYHIbEHU IPeKplIaj.

20 3akoH 0 ocHOBUMa 6e36jegHOCTH caobpahaja Ha nyTeBuMa y buX, Ca. enactuk buX, 6p.
6/06,75/06,44/07,84/09, 48/10, 18/13,8/17,89/17,9/18.

21 PerucTap HOBYaHMX Ka3HH, TPOLIKOBA IPUHYAHE HallJlaTe U IpeKplIajHUX eBU/eHIIhja
je 6a3a mojaTaka 0 MU3peyeHUM CaHKLMjaMa, MjepaMa, TPOLIKOBMMA NPHUHY/HE HalJaTe U
OCTaJIMM eBU/leHLlMjaMa 3a npekpiuaje. Y. 11, cT. 5 3akoHa o npekpLiajuma.
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Peructpy.?? [lopes TaKBUX 0/IJ1YKa, [IOCTOje U Cy/ICKe O/IJ1yKe KOje Cy OKOJIHOCT Ja
ce pa/id 0 MOBPATHUKY Yy BplLIeky caobpahajHUX NpeKpliaja MCIPAaBHO LUjeHuIe
Kao oTexaBajyhy npu us6opy BpcTe U Mjepe Ka3He a He 3alITUTHE Mjepe,?® oK
ce OKOJIHOCT Jla Iulie UMa HellslaheHe Ka3He y PerucTpy Huje yonuite nujeHu1a
IpY OZJIyYMBakmy O CAaHKIMjU. [la /M IMlle MMa UJIM HeMa HellJlaheHe HOBYaHe
KasHe, 0JJHOCHO eBU/IEHTUPAH AYT Yy PerucTpy HOBUaHUX Ka3HU, He MOXKe OUTHU
oasydyjyha okosIHOCT npu M360py 3alITUTHE Mjepe OJy3MMamwa NnpejMeTa
O/IHOCHO BO3UJIa?* jep je pa3Jior 3a U3pHIlakhe 3alITUTHUX Mjepa OTKJIathakkhe

22 Takoy o6pasJsioxewy pjeietba OcHOBHOT cygay bawasnyuu, 6p. 71 0 [Ip 344450 21 [Ip
0z 13.10.2022.roauHe y Aujes1y KOjU ce OJJHOCHU Ha 3alITUTHY Mjepy OJly3UMama lipeJiMeTa,
HaBOJH Ce ,/Jla je OKPHUBJbEHHU YIIPaB/bao NpeJMeTHUM BO3UJIOM NIPHje CTUIlaka TpaBa Ha
yIpaBJ/batbe, fa je y KPUTUYHOM NeproAy u3Bpuiro 13 npekpiuaja u3 o61actu cao6pahaja
Y Jla je Ha JaH KOHTPoJIe Y PerucTpy HOBYaHMUX Ka3HU UMao AyT y usHocy 9.970,00 KM.“

Y o6passioxkemy pjemiersa OcHOBHOT cyaa y [Ipwasopy, 6p. 78 0 ITIp 030164 19 Ilp, ox 8.
3.2019. roguHe, y Aujesy KOjU ce OLHOCHU Ha OAy3UMame Iy THUYKOT MOTOPHOT BO3MJIA
0/l OKPMBJbEHOT ,Kao IpejMeTa KOjU je KOPUIITEH paHUje 3a U3BpIIekhe PeKpLIaja, Cy/
je UMao y BUAY YMIbEHUILY /la je OKPUBJ/beHU Oe3yCIjellHo BUIIe Ny Ta Ka)KkaBaH, a Cy
peMa UCTOM 6e3yCIjelllHO BUIIeCTPYyKO U3PHUILaHe 3allITUTHE Mjepe 3ab6paHe yIpaBJ/bakba
MOTOpPHUM Bo3uJsoM ,B“ kaTeropuje u fa ce pa/ju 0 OKpHMBJ/bEHOM KOjH He Isiaha U3pedeHe
HOBYaHe Ka3He, LITO je BUAJ/bUBO U3 CJAYKOeHe eBUIeHLIHje OBOT cyAa.”

23 Y obpaszoxemy pjeuiera OcHoBHOT cyAa y 'pagumny, 6p. 72 0 [Ip 089122 21 Ip 2 ox,
27.10.2021. roguHe, u3Melhy ocTasior, HABOAH Ce ,LLITO Ce TUYE YUHEHULE ]a OKPUBJ/bEHU
nMa HemuaheHor gyra y PerucTpy HoBYaHUX Ka3HH, [0 OLijeHU OBOT CyJia, UCTO HUje
pasJior 3a ojy3uMabe NpeAMeTa-Bo3uaa. Hensahawe HOBUaHUX Ka3HHU je peryJjucaHo
3akoHoM o npekpuajuma PC na je Tako 4ysnaHoM 231. 3akoHa 0 npeKpluajuMa NponucaHo
Jla ce NPaBOCHAXKHO pjelllee 0 MpeKpllajy UM U3BPIIHU NpeKpllajHd HaJoT AOCTaB/ba
[Topeckoj ynpaBu paju NpUHYJHe HallJaTe. YKOJUKO Ceé HHU Ha Taj HAUUH He U3BPIIU
HalJaTa, HOBYaHa Ka3Ha Ce 3aMjembyje Ka3HOM 3aTBOpa TaKo jia ce 360r Henlahamwa HoOBYaHe
Ka3He He MOT'Y O/ly3UMaTH NpeAMeTH y IPeKpIlajHOM NOCTYNKY jep 6M TO 3HAYUJIO Ja ce
YYHMHUOLY IpeKpllIaja U3pU4Yy JiBUje CaHKIIMje OJHOCHO Ce Jla Ce UCTH 'AYIJI0’ KaXkKiaBa jep
Cy ¥ 3alITUTHe Mjepe MpoNUcaHe Kao NpeKplilajHe caHKLHUje.”

Y obpaznoxemwy pjewierbra OcHOBHOT cyja y bujesbunu, 6poj 80 0 [Tp 142403 Ip 22 of 26.
6. 2022. roguHe HaBoAHU ce ,Mako je Ta4yHO je Ja je OKPUBJ/bEHU BULIECTPYKU MOBPATHUK
y Yuibemby caobpahajHuX npekpilaja, Te Aa UMa AYT y perUCTPY HOBYAHUX Ka3HH, Koje
OKOJIHOCTH je CyJi HallpUje] U {jeHHOo Kao oTexkaBajyhe Ha cTpaHU OKPUBJbEHOT, paiy yera
My je M U3peyeHa je/IUHCTBeHA HOBYaHa Ka3Ha y CKJa/Ay ca 3aKOHOM, OBe YHHeHUIle caMe
3a cebe, He MOTY 6GUTH 3aKOHCKH OCHOB HUTHU PasJior 3a 0/ly3MMakbe Bo3u.ia.”

24 YakceuyMeAujuMa CBaKOJAHEBHO HaMWJ1a3H Ha HACJIOBe /ja je IMILY 0/]y3€TO BO3UJIO 360T
HellslaheHe HOBYaHe Ka3He. 0dy3emo 803u.10 3602 dyea 0d 7.890 KM y peaucmpy HO84aHUX KA3HU.
[IpeyseTo 24.12.2022. roguHe. https://www.glassrpske.com/cir/hronika/hronika_vijesti/
oduzeto-vozilo-zbog-duga-od-7890-km-u-registru-novcanih-kazni/427896. Vcta caonmremwa
ce HaJla3e U HAa 3BaHUYHOj CTPaHULU MUHUCTAapCTBa YHY Tpallbux nocaosa PC, 0d auya A.B.
0dysemo 803u.10 3602 dyea y pe2ucmpy Ho84aHuXx kasHu y usHocy od 9.970 KM. llpey3eTo 24.
12.2022.ropuHe, https://mup.vladars.net/lat/index.php?vijest=25613&vrsta=saopstenja.
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CTaka M OKOJIHOCTHU Koje oMmoryhaBajy u/v NoACcTU4Yy yYUHHOLA Ha U3BPILIEkbe
HOBOT MpekKpiiaja.?®

Paau noxcTunama Ha niahame HoOBYaHe Ka3He, 3aKOHO/aBall npejiBuba u
HU3 ,CaHKIKja"?%, Koje opelyje HaAIe2KHU OpraH OJlHOCHO CyJ X TO TaKO IITO
KOHKPEeTHOM JIMLY KOje HUje MJIaTHUJI0 Ka3Hy Hehie 03BOJIUTU: perucTpanujy
WJIM IPOAy KeHe BaXKebha perucTpalyje MOTOPHOT BO3UJIa; IPOMjeHy BJIaCHUKaA
MOTOPHOT BO3MJIa; U3JlaBakbe UJIU NIPOJlyKekhe BaKemha Bo3adKe J03BOJIe;
y4eCcTBOBakEe Ha jJaBHOM TeH/iepy; perucTpalyjy, O4HOCHO 6UJI0 KOjy IPpOMjeHy
pervcTpaluje NpaBHOT JIUIA UJIH PETUCTPALU]jy, 0JHOCHO G1JIO KOjy IPpOMjeHy
perucrtpalnyje npesy3eTHUUKE JjjeJIaTHOCTH, 32 yYMHbEHU IPeKpIlaj U3 06J1aCTH
€KOHOMCKOT' M1 PUHAHCHjCKOT 10C/J0Bakha U U3/laBame [03BoJie 3a HabaBKYy,
JipKarbe U HOlllele opyKja.?’

Ca gpyre cTpaHe, HaUMH NOCTyNamwa y cJay4ajy HenslaheHe HoBYaHe Ka3He
npeaBuba U caM 3aKOH O MpeKpIilajuMa, KOjuM ce, y MpBOM pepy, oapebhyje
HauyMH WeHe NpUHY/AHe HalljaTe nyTeM [lopecke ynpage. [Ipema onpesnbama
TOT 3aKOHA, Cy0BU he MpaTHUTH U3BpIlIEHe HOBYAHUX KAa3HU, TPOILIKOBA
NpeKpILIAjHOT NMOCTYIKA M JPYTUX Mjepa U3pedyeHHUX pjellieleM O NIPeKpIIajy.
YKOJIMKO YYHMHUJIAL, He NIJIaTU HOBYAaHY Ka3HY WMJIM TPOLIKOBE NMPEKPLIajHOT
NOCTYIIKa, OBJallNeHy opraH UJH cyZ he Mo ucTeky poka of FOAUHY JlaHa,
padyHajyhu on naHa Kaja cy NpeKpiiajHu HaJIOT HUJIH pjellierbe 0 MPeKpIIajy
NI0CTaJ/Id KOHAa4YHY, IPaBOCHAXXHU UJIU U3BPUIHMY, JOCTAaBUTH U3BPILIHU HAJIOT
[Topeckoj ynpaBu Jja IpUMHjeHHU MOCTYNAaK NPUHY/IHE HAIJIATe 3a 6UJI0 KOjU
HM3HOC eBUJIEHTUpPAH Y Peructpy, Ha UCTH HA4YUH Ha KOjH je oBJiauheHa 3a
HaImJaTy nopeckux ob6apesa.?®

25 Y. 58 3akoHa o mpekpiIajuMa.

26 HaoBOM MjecTy KOpUIITEH je TEpMHUH ,CaHKI[Mje“ Ma/ia HUje y MOTNYHOCTH jacHa IpaBHa
NpUpPOZA OBOT MHCTUTYTA. [locToje M MUL/beHa Jja ce paju 0 IPAaBHUM IOC/beiHIlaMa
KaKiaBaka 3a Npekpiuaje, a YcraBHU cyA Peny6inke Cpbuje feduHUIIe UX KA0 , A0JaTHY
KasHy". Y cBaKoM cJy4ajy, oBe oZipeioe y 3aKoHY 0 Ipekpiuajuma Cp6uje, a Koje cy CIMYHe
caZip>KHMHe Kao y 3aKoHy o npekpiiajuma Peny6sinke Cpricke, mpecTaJsie Cy Jia Baxe jep
UX je YcTaBHHU cy[ cBojoM oAiykoM, 6p. My3 367/2013 ox 3. 11. 2016. roarHe, mporjacuo
HeycTaBHUM. MehyTum, YctaBuu cyg Peny6rke Cpricke y cBojoj oaiyny, 6p. ¥Y-14/14 on 29.
4.2015.rofuHe Aouiao je Ao Apyradujer 3ak/byyka, HaBoJiehu fja cy HaBeJieHa OoTpaHUYeha
JlerajlaH HQUMH caMo3alITUTe Peny6JiMKe, Kao U lbeHOT OMIUTer U UHAHCHjCKOT HHTepeca
Te Zia Cy OHa NMPOINOPIHOHAJIHA CBPCH KOjy HMa MpeKpllIajHO HOpMUPae. Y 0BOj OANYIH
ce flaJbe HABOAM Jla MpeJMeTHA OTPaHUYeha HUCY Y QYHKIUjU CYNCTUTYIMje U3BPIIHOT
IOCTYTKa, Beh 103BO/beHOT OrpaHUYEHOT PUTHCKA Ha oApeheHo ule UM cybjekaT Aa
M3BpLIY CBOjy 06aBe3y, Koja My je IpaBOCHAXHUM aKTOM oJipeheHa.

27 Ya. 230 3akoHa 0 npekpuiajuma.
28 H6uod.un. 231.
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YKOJIMKO IaK HOBYaHa Ka3Ha Huje siaheHa y yTBpheHOM poKYy, a HUje HanslaheHa
HU NIPUHYJAHUM NyTeM Ha rope HaBeJleHU HAaUYMH, Ta HOBUYaHa Ka3Ha ce 6e3
oarahama, a o UCTEKY poKa 0J, TPU roJijHe, pauyHajyhu oz AaHa Kaja cy
NpeKpLIajHU HAJIOT UJIM pjelliere 0 NPeKpIlajy NoCTaJu KOHAa4YHH, OJHOCHO
NIPaBOCHAXHHU, 3aMjemyje Ka3HOM 3aTBopa. Cy/ KOjH je pjeliembeM U3peKao
HOBYaHY Ka3HY, 110 CJy>K6eHO0j y>KHOCTU JOHOCH pjellierbe 0 3aMjeHH HOBUaHe
Ka3He Ka3HOM 3aTBOpa, a 3a HOBYaHe Ka3He U3peyeHe NIpeKpllIajHUM HaJI0OTOM
3aMjeHy Cy/ U3BpIlaBa [10 MMCMEHOM Npujeiiory opjalheHor opraHa Koju
je U3a0 NpeKplIajHU HAJIOT. 3aMjeHa HOBYAHe Ka3He y Ka3Hy 3aTBOpa BPILIU
ce Tako LITO ce 3a cBakux noyetux 50 KM ozapebyje jenan gaH 3aTBopa, ¢ TUM
LITO Y TOM CJIy4ajy KasHa 3aTBopa He Moxe 6UTH Kpaha of jejHOTr faHa, HU
ny»xa oz 60 nana.?’

YKoJIMKO OU Cce MaK MPUXBATHO CTAB /1A je 3a 0/ly3MMakhe Bo3uJa oayuyjyhe
TO IITO JIMIle UMa HenslaheHe HOBYaHe Ka3He OJJHOCHO €BUJIEHTHUPAH AyT Y
PerucTpy HOBYaHUX Ka3HY, [a JIU OU TO 3HAYMUJIO Jla Ce JIUIY MOXe OAY3eTH
BO3MJIO M OH/IA Ka/la TPEKPIIaj, 33 KOjU My je U3pedyeHa Ta HOBYaHa Ka3Ha, HUje
13 06J1acTH jaBHOT cao6pahaja. [lpuMjepa paau, 1a v 61 6GHUJI0 JIOTUUHO JUILY
Ka>XHeHOM 3a LIAPUHCKU NIPeKplIaj U 3a KOjU My je U3pedyeHa HOBYaHa Ka3Ha,
IpY MOHOBHOM BpILEY [APUHCKOT MpeKpIlaja U yTBphUBamwy a MPeTXOAHY
HOBYaHY Ka3HY eBUJeHTUPaAHy y Perucrap Huje niaTuo, IpuBpeMeHO 0/1y3eTH
Bo3uJ10? AKko Beh oBsiautheHU OpraH MHCUCTHPA A je OKOJIHOCT Jla HOBYaHa
Ka3Ha Huje muiaheHa, pesieBaHTHA 3a 0/[y3MMakb€ BO3UJIa, 0H/]a 61 OHa TpebaJsia
OUTH MPUMjermUBa KOJ CBUX NpeKpiuaja. [lomTo ce U3 mpusioKeHor BUAU [a
TO HUje Moryhe 1 HUje JIOTHUYHO, OH/Ia Ce JIAKO /14 3aK/bYYUTH /1a Ta OKOJHOCT
He MOXKe OUTH OJf 3Ha4yaja pU JOHOLIEeHhY OAJyKe 0 OAy3UMamwy npeMeTa
O/IHOCHO BO3HJIA Te je 3aTO He npe/iBuha HU 3aKOHO/AaBall, a He 6U je Tpe6ao
NpPUXBATUTH HU CY,.

MebyTHM, HeIaBHO CYy jaBHOCTU Mpe/ICTaB/beHe HOBUHE NpeaBuleHe npej-
HalpToM 3aKOHa 0 U3MjeHaMa U JJonyHaMa 3aKoHa 0 OCHOBHMa 6e306jeiHOCTH
cao6pahaja Ha nyTeBuMa y bocHU ¥ XeplieroBUHHU, KOjUM OU MOJIMIIAjCKHU
CJIy>KOeHHILIY TPUBPEMEHO O/1Y3UMaJIM BO3UJIO O/ BIIECTPYKHUX MMOBPAaTHHUKA
y UMbey HajTeXUX MpeKpliaja u3 obsactu 6e36jemHocTH caobpahaja, a cyn
OU O/IIyYMBA0 O KLUXOBOM TPajHOM oAy3uMamy.*’ [[pema oBOM NpeaHALPTY,

29 H6ud.un. 235.

30 YcBajame CAMYHUX 3aKOHCKUX pjellera NJaHUpaHo je U y Peny6aunu Cp6uju, raje
je mpema nocsbe/ilbeM HalpTy U3MjeHa 3aKoHa o 6e36jejocTU caob6pahaja Ha nyTeBUMa,
npejBUheHo oly3uMare BO3uJa 3a YUMHHUOLe ofpeheHux npekpuaja (MONyT BOXHe
6e3 Bo3auke [,03BOJIe, BOXKH-e TOKOM Tpajaka Mjepe 3abpaHe ynpaB/batba BO3UJIOM UTA,.)
aJIv Y 3a JIMLa Koja YUMHe HeKHU TeXH NpeKpIlaj, a Koja cy y IpeTXoHe JiBUje roguHe Beh
KaKibaBaHa 3a Taj UJIM HEKU APYTH TeXHU MpeKpliaj.
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BUIIECTPYKUM IOBPATHUKOM CMaTpa Ce JIMIIE Koje je y MPeTXO0HE JiBUje FoJuHe
HajMake TPU Ny Ta IPaBOCHAXHO KaXKHheHO 360T IpeKpliiaja HONy T BOXKHb€ M0/
JlejCTBOM aJIKOXO0J1a UJIK J1pore, 0/i01jatha TeCTUpaa Ha HaBeJleHe CYyIICTaHIle,
yhpaB/bakbe BO3UJIOM [IpHje CTUIIakba BO3auKe Z103B0JIe U BO’KEha TOKOM Tpajarba
3abpaHe 0JJHOCHO 3a BpUjeMe JI0K je oJly3eTa A03BoJia. TellKUM NpeKpiiajeM
cMaTpa ce, y CMUCJY OBOT [IpeJHaLpTa, U yIIpaB/bake HEPerucTpoBaHUM UJIH
TE€XHUYKHU HEHMCIIPpaBHHUM BO3UJIOM, aJIM U O,Z[6I/Ijane BaHpeJAHOI' TEXHHUYKOI
nperJezja.

YKoJIMKO 0Ba NpeJJoKeHa pjeliema 6yAy ycBojeHa U yrpaheHa y 3aKOHCKU
TEKCT, TO OU 3HAYMJIO Jla OUCMO Y CUCTEMY NMPEKPILAjHUX CAHKIUja UMaJHU
CaHKILH]jy KOja, MAaKO Cce cMaTpa 3alUTUTHOM MjepoM, 10 CBOjOj IPUPOLU U
KapaKTepuCTUKaMa 3allpaBo peJcTaB/ba 1oce6Hy BpcTy Ka3He. OKOJHOCT Ja
je vIe TOBPAaTHUK OJHOCHO [ je, KaKo je Beh rope HaBeJieHO, GUO Y IPeTXOAHE
JIBHje TO/IMHE HajMake TPU NyTa KaXKieH, Ipe/iCTaB/ba OKOJHOCT Koja Ce, y
CMHCJy paHHjer KaXKibaBatba [1jeH! IPUJIMKOM 0/MjepaBata ka3He.*! Ctora
MCTa OKOJIHOCT KOja Cce OJJHOCHU Ha paHUje Ka)KiaBake He 60U TpebaJsa 6UTH
pesieBaHTHA HUTH Ce Y3UMaTH y 063U NPUIUKOM U3pHIIakha 3aIUTUTHE Mjepe
0/ly3VMakba BO3UJIA. YKOJIMKO Ce NaK Te OKOJIHOCTH »eJie y3eTH Yy 063U 3a
oZly3uMame BO3UJIa, OHZA O6U ofy3UMake Bo3uJa Tpebaso npeABUAjeTH U
NPONKMCATH KAo Ka3HY, HaJIMK KPUBUYHOM IIPaBYy. YKOJIMKO 61 Ce 3aKOHOAaBalj
OZJIyYHO 3a TAKBO pjellierbe U 0ly3UMakbe BO31Ja OAPeSH0 Kao Ka3Hy, 610
6Y MOTPeO6HO U3BPLIMTH U3MjeHe U J0NyHe 3aK0oHa O NpeKpliajuMa, uMajyhu
y BUJY [la OpraHU oBJjallNeHU 3a JOHOLIeHe MPOoMNKUca O MpeKpliajuMa Mory
NPOMUCUBATH CaMO CaHKIUje npeaBuheHe 3aKkoHOM 0 nmpekpiuajuma.? To 6w,
YakK, 3HaUMJI0 J1a 61 NIPBOOUTHO Tpebasio yYUHUTH U3MjeHe U JonyHe 3aKoHa
0 mpeKplIajuMa U y nocTojehu cUCcTeEM CaHKIMja YHUjETU U Ka3HY Oy3UMatha
BO3MJIa, 1a TEK OHJiAa TOpe HaBeJleHa pjellewa npejJoxeHa y llpegHauprty
yTpaiuTH Y 3aKOHCKHU TEKCT.

MebhyTuM, yKOJIMKO ce 3aKOHOaBall 0//1y4H Ja IPOoNulle oAy3MMake BO3UJa
Kao Ka3Hy, Beh Ha mpBU morjes cTUYe ce yTUCAK Ja 6 TaKBa Ka3Ha MOTLJa
6UTH HellpaBUYHA, TaYHUje Hecpa3MjepHa. Y3uMajyhu y 063up Beh nomenyTe
KpuTepHujyMe EBponckor cyia 3a jbyjicka IpaBa, HECIIOPHO je /1a 61 0Ba CaHKIUja
¥MaJia CBOje 3aKOHCKO YIOPUIITE U [ia 61 CIYKHUJa OCTBApeHY JIETUTHUMHOT
I[MJ/ba, KOjU Ce orJieJla y 3alITUTU 6e36jeJHOCTH caobpahaja U HeroBux
y4YeCHUKa, a/ly Ce NOCTaBJ/ba NMTakbe Jja U 61 610 UCTIYHeH YCJIOB KOjU ce TUYe
cpasMjepHocTH u3Mehy cpejicTaBa Koja Cy HaJIJIeXKHHU OpTaHU YIIOTPUjeOUIIH a
64 ce MOCTUTAO0 OBAj [1WJ/b U 3aLITUTE IPaBa JMLa HAa MUPHO Y>KMBake UMOBUHE.
Kaga ce cBe ckymna y3me y 063Up, YMHHU Ce /13, UTIaK, KO/ TAKBe Ka3He He 64 610

31 H6ud.un. 45, cr. 1.
32 H6uo.u4n. 4,cT. 3.
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UCIYH-EeH YCJI0B CPa3MjepHOCTH U UCTA 6U peJicTaB/basia IPeKOMjepaH TepeT
YYHUHHUOLY NMpeKpllaja Te 64 0BeJia /10 TOBPe/ie lheroBor NpaBa Ha UMOBUHY.

[loce6aH npo6JieM NnpeAcTaB/ba CUTYalUja KaJla ce BPLUIM 0/ly3UMatbe BO3UJIa
KOje HUje y CBOjUHHU OKPUBJbeHOT Beh y CBOjUHHU HeKorT Jipyror auua. Taga ce
Kao pasJio3u 3a 0/ly31Makbe HaBoJle MHTepecH omniluTe 6e36jeJHOCTH, UyBakba
»KMBOTA U 3/lpaBJ/ba JbYAH, CHTYPHOCT POOHOT IpoMeTa UJIH PasJjOo31 jaBHOT
MoOpaJia, a noce6HO y NpaKCH UCTHYe U OKOJIHOCT, KOjy 3aKOHO/laBal] HUT/je He
HaBO/IH, Jla Ce BO3MUJIO UMa CMaTpPaTH OMMaCHOM CTBapH y pyKaMa OKPUBJbEHOT
JiMLa. Y 0BOM CJIy4ajy, He CAaHKIJMOHHUILEMO YYMHHUOLIA IPEKpIlaja Hero Juue
KOje IOHeKa/J, HUje HU YII03HATO ca peAMeTHHUM IIpeKpllajeM, ay NIOTIYHOCTH
MO>Ke GUTH JIMILEHO PaBa CBOjUHE HaJ, CBOjUM BO3uJIOM.** O y3uMarmeM Bo3uia
KOje mpUIaja ApyroM JIULY, a KOjUM HUje yTPOXKeH APYTU YYECHUK Y jaBHOM
cao6pahajy, HUTH je CTBOpeHa ONACHOCT 32 ’KUBOT U UMOBUHY IPYT'UX YYeCHUKA
y cao6pahajy HUTH je AOILJIO ;0 HApyIIaBaka ONIITe 6e36jeJHOCTH UM MopaJa
y 3ajeJHULIM I ije Cy NpeMeTHHU NpeKpllaju yYUbeHH, CaMo OU ce NPUYUHUIIA
HITeTa pyroM JIMIY, a U3puliake 3aliTUTHE Mjepe He 61 OCTBapUJI0 HUKAKBY
CBpXY IpeMa OKPHBJ/bEHOM jep ce He paJiu 0 ’berOBOM BO3UJIY.

6. 3aKk/by4yak

3allTUTHOM MjepoM OJy3huMakba lpeJMeTa y IpeKpIllajHOM IpaBy 04 y3UMajy
ce IpeiMeTH KOjHU Cy yoTpujeb/beHH, KOjU Cy OUJIN HAMUjeeHH 3a U3BpIIehe
NpeKpuiaja UM Cy HaCTaJIu U3BPLIEHhEeM MPeKpLIaja, YKOJIUKO CY Y CBOjJUHU
OKPHBJ/bEHOT, @ MOT'y Ce O1y3eTH U YKOJIMKO HUCY y HbeT0BOj CBOjJUHH YKOJIMKO
TO HaJIaXKy UHTepecH oNIluTe 6e36jeTHOCTH, YyBakbha }KUBOTA U 3/PaBJba JbYAH,
CUTYPHOCT POOGHOT MPOMeTa UJIM pa3Jio3u jaBHOT MopaJia. OBOM 3alUTUTHOM
MjepoM BpLIU Ce OrpaHHYere IpaBa CBOjUHe Kao alCOJIyTHOT CTBapHOr
npasa. UMajyhu y BUAy fia ce mpaBo CBOjUHe rapaHTyje Kako MehyHapoJHUM
TaKo ¥ AoMahuM NIpaBHUM aKTHMa, IOTPEOHO je BeoMa MPeIU3HO U ONMPe3HO
HOpPMUPATH YCJI0BE 3a U3pULatbe OBe 3alITUTHE Mjepe, nazehu npu ToMe Ja ce
OrpaHuyYelbe paBa CBOjUHE BPILIHU y CKJIAJy Ca 3aKOHOM, /la I0CTOjU JIETUTUMaH
LIUJb U /1a je 0ly3MMame Cpa3MjepHO HaBeLeHOM L UJbY.

Kapza je pujeu o ofy3uMamy Bo3uJia 0OJJHOCHO MPEBO3HOT CPEJICTBA, OHO Ce
npe/ZiBuba Kao 3alITUTHA Mjepa 3a NojeJMHe NpeKpliaje U3 06J1acTH IpeBo3a
y ApyMcKoM caobpahajy u mapuHcke ob6Jsiactu. MehyTum, 0 oay3uMama
BO3UJIA Y MPAKCH 0J1a3U U 360T yurbeHoT caobpahajHor nmpekpiuaja, mpu

33 Y npakcy, oo Tpehe jinie HUje y MOTYRHOCTH HU /ia CIIpUjedH oly3uMakbe pejaMeTa
HUTHU Jla UICTHYe 6UJI0 KaKBe NPUTrOBOpe y Be3U ca TUM HUTH je y IPUJIMILU Aa OCTBapyje
NpaBO CBOjUHEe Ha TOM IpeJMeTy, a y NpeKpLIajHOM NOCTYIKY Ce, YaK, HU He 03KMBa Kao
omTeheHH HUTH Kao CBje/lOK.
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yeMy HHUje jaCHO Jja JIU Ce paZii O IPUMjeHU U U3pULlAy 3alUTUTHE Mjepe
o/ly3uMamba peJiMeTa UM 0 CBOjeBPCHOj Ka3HU. [Ipu ToMe ce 4ecTo y CyACKUM
O/lJIyKaMa, Kao peJieBaHTHA OKOJIHOCT NOCEOHO UCTHYe U anlocTpodupa TO LITO
je OKpPUBJbEHO JIMLle NOBPATHUK Yy BplIewy caobpahajHux npekpiuaja u uMa
HensiaheHe HOBYaHe Ka3He OJHOCHO YT eBUJEeHTHPaH y Peructpy HoB4aHUX
Ka3HHU.

Ta okoJIHOCT He 64 TpebaJia, HUTH CMjeJsia GUTH HENITO ITO he ce UjeHUTH
NPUJIMKOM OJIIyKe O 3alITUTHO] Mjepu oJly3uMakha IpeJMeTa, Beh ce ucta
MO3Ke IUjeHUTH IPUJIMKOM H360pa BPCTe U Mjepe Ka3He. 3a HenslaheHy Ka3Hy
caM 3aKOHO/|aBal MpeABUHMO je Y HOpMaMa 3aKOHa O MPEeKpIIajy MoCTyHnaK
NpUHYJHe HamJaTe nyTeM [lopecke ynpaBe WJM NakK 3aMjeHy HenJsahene
HOBYaHe Ka3He Ka3HOM 3aTBOpa.

MebhyTHM, HeJaBHO Cy jaBHOCTU IpejAcCTaB/beHe HOBHMHe NpeJBubheHe
npeAHanpTOM 3aKOoHA O M3MjeHaMa M JlolyHaMa 3akoHa o 6e36jeJHOCTH
caobpahaja Ha nyTeBuMa y bocHU 1 XepLeroBUHH, KOjUM 6 MOJHULIHjCKHU
CJIY>K6EeHHULIU IPUBPEMEHO 01y 3UMaJIi BO3UJIO O] BUIIECTPYKUX MOBPATHHKA
y UMb ey HajTeXUX MpeKpliaja u3 obsactu 6e36jefHOCTH caobpahaja, a cyx
O OJJIyYHMBAO O EbUXOBOM TPAjHOM OJy3UMMaky. YKOJHUKO 0Ba MpeJJoKeHa
pjeliera 6yy YCBOjeHa U yrpaheHa y 3aKOHCKH TeKCT, TO 6M 3HAYUJIO Ja
OHUCMO y CUCTEeMY MpPEKpIIajHUX CAaHKIMja UMaJId CAaHKIUjy KOja, MaKO ce
cMaTpa 3aliTHTHOM MjepoM, 10 CBOjoj IPUPOU U KapaKTepruCcTHKaMa 3allpaBo
npe/CTaB/ba MOCEGHY BPCTY Ka3He, U3 pasJiora UITO Y3UMa y 063Up paHHja
KakKibaBamwa. CTora, ykosmKo ce Beh »xesii 1oce6HO [JHjeHUTH OKOJHOCT paHUjer
Ka)KihaBaka, OHJ1a 61 6110 60Jbe pjellierbe MpeBU/IjeTH 0/1y3UMakhe BO3UJIa
Kao Ka3Hy, a/ld 64 TO 3aXTHjeBaJo U U3MjeHe U JoNyHe 3aKOHa 0 IPeKpIlajuMa,
y AiUjeJ1y KOjU ce 0JHOCHU Ha CUCTeM NIPpEeKPIIajHUX CAaHKI[H]ja. Y CBAKOM CJy4ajy,
0CTaje HaM Jja IpaTUMO Jla/bu TOK IIpoLielype yCMjepeHe Ha U3MjeHy nocTojehux
npomnuca u3 06J1acTy caobpahaja ma MoXxa Te U3MjeHe 6y1y M3abpaHe Kao TeMa
HEKOI HOBOT paja.
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CONFISCATION OF A VEHICLE IN MISDEMEANOR
PROCEEDINGS IN REPUBLIKA SRPSKA

Summary

Confiscation of objects is a protective measure provided in misdemeanor law which
may be applied to confiscate objects used in the commission of a misdemeanor, those
intended for the commission of a misdemeanor, and those resulting from the com-
mission of a misdemeanor. The imposition of this protective measure encroaches on
the exercise of the property rights of the person who is the owner of the confiscated
items, who may or may not be the person who owns the confiscated items. In this
paper, the author analyzes this protective measure from the point of view of the
property rights of the person who has been imposed this protective measure. In its
practice, the European Court of Human Rights highlighted the criteria that must be
taken into account when assessing whether property rights have been violated when
imposing this protective measure. These criteria are also accepted and respected by
the constitutional courts of the countries in the region. The object of confiscation
can also be a vehicle, in case of a customs misdemeanor and a misdemeanor in the
field of traffic violations. Pursuant to the new legal provisions on this matter, which
are expected to enter into force in the near future, a vehicle may be confiscated
from a person who has committed a traffic misdemeanor. The same measure may
also be imposed on persons who are repeated traffic offenders, which actually gi-
ves this sanction the character of a punishment rather than a protective measure.

Keywords: confiscation of objects, misdemeanors, property rights, confiscation of
vehicles, traffic misdemeanor.
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YIIYTCTBO AYTOPUMA

Omnuure HanOMeHe

Pykonuc paga komnjyrepcku o0paautu kopuithemem nporpama Word, y
¢doury Times New Roman hupuanua (Serbian-Cyrillic), (ocum
OPUI'MHAIHUX JJATUHUYHUX HABOJA), BeJIn4nHa ¢oHTa 12 pt, pasmak
u3mehy pezosa 1,5. @opmat crpanue Tpebda na Oyne A4.

Oo6um pana

Jenan ayropcku Tabak - paj He Tpeba 1a uma Buiue o1 40.000 kapakrepa,
oxHOCcHO 6.000 kapakTepa KaJa ce paju o IpUKa3suMa, yKibydyjyhu pasmake.

Je3uk u mucmo

Je3l/lHl/l Ha KOj nuMa ce Mmory 06jaBIbPlBaTH panoBu Cy CPIICKH, CHITICCKH,
PYCKH, GPAHITyCKH X HEMAYKH.

HacuioB pana HacuioB paja xyuatu BesnmauaoM ¢oura 14 pt, bold, Times New Roman
HacnoB pajia NPUIIOKNTH M Ha €HITIECKOM jE3UKY.
AyTtop(u) He ynocurn nme(Ha) aytopa y TeKCT pajia 1a 61 ce 00e30e1n1a aHOHUMHOCT

penensupama. [Togauu o ayropy(uma) Ouhe T0CTYIHH pelaKLHjH IPEKO
AcwucTeHT porpama.

Ioganu o NpojeKkTy HiIn
nporpamy*

Ha nuy npBe crpanme Tekcra, Tpeba HaBecTH y hycHoTH crenehe:
HasuB n 6poj npojexTa, Ha3UB NPOTrpaMa, Ha3HB MHCTHTYIIH]€ Koja
(uHaHCHpa npojakat.

Ioxanu o yemeHom

AKo je paj 610 M3710)KeH Ha Hay4HOM CKYITy y BUJTy YCMEHOT CaoIIITeHha

caomuTemy paga* MO/ UICTUM WJIH CIIHYHHM Ha3MBOM, NOIATaK O TOME Tpeba HaBECTH y OKBUPY
noce6GHe HAallOMEHE Ha JIHY IIPBE CTpaHe TeKcTa ((ycHOTa).

AncTrpakT Ancrpakt caapxxu 100-250 peun.

KibyuHe peun He Bue o 10 kJby4HUX pedd HA CPIICKOM M SHITIeCKOM je3uky (Key

words).

HanomeHa 0 aHOHUMHOCTH

V Tekcty ce He cMejy KOPHCTUTH U3pa3u Koju yiyhyjy Wil OTKpHBajy
HMICHTUTET ayTopa (HIp. ,,0 TOME BHACTH y HAIIEM Pafy..." WIH ,,...MOj paj
[0J1 HA3UBOM ...~ ¥ ClIMYHO). HeonxoaHo je u30pucaTu U3 caMmor J0KyMEHTa
6uI10 KOjy epcoHanHy nHdOpMaimjy/uMe Koje ymyhyje Ha aytopa. Mory ce
HPHIOKUTH JOKYMEHTH y UHjeM OIHCY KAao U TEKCTY HeMa NMePCOHATHUX
undopmanuja.

CTpyKTypa Tekcra

1. VBox
IMoanacnos 1
2.1. Ioxnacmos 2
2.1.1.  Tloanacnos3
3. Tloanacnos?2
4. 3akspyuak
Hacnosu u nmognacnou nunry ce pourom 12 pt, bold.

Jlurepatypa (References)

TIue ce HaKOH TeKCTa, kKao moceOHa cexuuja. ITopehaTn cBe jenunuie
a30yIHHM PEJIOM I10 MPE3NMEHY ayTopa, a KO/l HCTOT ayTopa, 10 TOAMHH
u3zaBama (01 HajHOBHje 10 HajcTapuje). MoIMMo ayTope Jia HCKIby4de
KkoMany numbering, Tj. 6e3 6pojesa ucnpen. (ITornenatu rabeny Ha Kpajy
YIYTCTBA).

Pesume (Summary)

TTuwe ce Ha kpajy Tekcra nocie Jlureparype, ayxune 10 2 000 kapakrepa
(yxbyuyjyhu pasmake), Ha CPIICKOM U SHIJIECKOM jE3HKY.

TabeJie, rpauKoOHH, CJIUKe

Ta6eune ypaguru y Wordu mimm Excelu.
dotorpaduje, rpaduKoHe NMIM CIUKE JOCTABUTH y GopMaty jpg.

AyTopcka npaBa AyTopH pajioBa IOTIHCY]y CArlTacHOCT 3a MPEHOC ayTOPCKUX IPaBa.
W3jaBy npeysery QBIIE.
Jlocrasa pagosa PanoBu ce mpenmajy IyTeM OHJIAjH CHCTEMa 3a EJICKTPOHCKO ypehuBare

ACHCTEHT, https://aseestant.ceon.rs/index.php/zrpfn/index
TIPUJIMKOM ITPEJIAJE PYKOIIMCA ITOTPEBHO JE JIA AYTOPU
TIOITYHE CBE ITOJATKE O CEBM Y PYBPULIN "METATIOJALIA"
(AOWIIMJALINIA, 3BALE, CTATYC, UHCTUTYIUJA, TPA/],
JIP)KABA), KAO U KJbYYHE PEUU 3A PYKOIIUC.

* OBM MOJAIM YHOCE Ce caMOo Y CJIy4ajy 1a paj HCIyHaBa HaBe/eHe YCJI0Be (TP0jeKaT HIH CAoNIITeHhe)
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YIIYTCTBO 3A HUTHPAILE IMTEPATYPE

HaBoljeme rurarta Tpeba ypaauTi Y TEKCTY, Kao IITO je HaBEACHO y yIyTcTBY. Py¢ HOTE KOPUCTHTH
€aMo KaJla je HeOIIXOJHO HPYKHUTH JIOJATHO 00jallllbe e HIIM MPONPATHH KOMEHTAp, Ka0 M y CIIydajy IIO3HBamba
Ha HOPMAaTHBHH aKT, CIIy)KOeHa ITTACHIIA U OTyKE Cy0Ba.

LuTaTH ¥ NO3UBH HA JIMTEPATYPY Y TEKCTY M JucTa 6ubanorpadcKux jeAMHHIA HA KPajy TeKcTa
Mopajy ce y MOTHyHOCTH ciaraTi. CBaky LUTAT U3 TEKCTA U MO3MB HA JUTEpaTypy Mopa Ja ce Halje Ha JIMCTH
O6ubnuorpad)ckux jeaMHULA, OJHOCHO, CBaka OuOnMorpadcka jequHMLA HABEIEHA y JUTEpaTypu Mopa Ja ce
Habje y Tekcty. [To3uB Ha GuOnuorpadcke jeJMHULIC HABOIM CE Y OPUTMHAIHOM IIUCMY, Oe3 IpeBolema.

Bpcra paga Pedepenne— aureparypa IuTupame y TEKCTY
Kmura, Kemsen, X. (2010). Onwma meopuja npasa u (Kemnsen, 2010: 56)
1 ayTop oporcase. beorpa: [TpaBHu pakynreT
YHusepsuretay beorpany.
Kwbura, Dimitrijevi¢,V. Popovi¢,D. Papi¢,T. :
Bue aytopa Petrovi¢,V. (2007). Medunarodno pravo (Dimitrijevi¢, Popovi¢, Papic¢, Petrovic,
ljudskih prava. Beograd: Beogradski centar za 2007: 128)
ljudska prava. Hapenno nurupaieey TEKCTy:
(Dimitrijevi¢ et al. 2007: 200)
KosnekTHBHO Oxford Essential World Atlas.(1996).3.ed. (Oxford, 1996: 245)
ayTOPCTBO Oxford: Oxford University Press.
Pax wmm gneo | Nolte, K. (2007). Zadaci i na¢in rada (Nolte, 2007: 280)
KIbUTE KOja nemackog Bundestaga. U Pavlovié,V. i
uma Orlovi¢,S. (Prir.). Dileme i izazovi

npupehusaia | parlamentarizma. Beograd: Konrad
Adenauer Stiftung. 279-289.

UnaHak y Mapxogsuh, P. (2006). Ycras Peny6nnxke (Mapxkosuh, 2006: 36)
4aCOHUCY Cpb6uje u3 2006 — kpuTnuku nornen. Ananu

Tpasnoe haxynmemay beocpady. 2(LIV).

5-46
Enmmknonenuja | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)

Kodansha encyclopedia of Japan. Vol. 2.
Tokyo: Kodansha. 1-3.

Wucturynunja Pemy6mmuku 3aBoj 32 cTaTHCTHKY. (2011). (Pemy0Onuixu 3aBoz 3a cTaTHCTHKY, 2011)
Kao ayTop Meceunu cmamucmuyxu 6unmen. bp. 11.
Iponucu 3aKOH 0 OCHOBaMa CHCTEMa BACTIUTAba U Dyc HoTa:
obpasoama. Cryacoenu enachuk PC. Bp. 62. . 12. 3akoHa 0 OCHOBaMa cucteMa
2004. BacNuTama 1 00pazoBamwa, Cii. 21ACHUK
PC, 62/04
Cyncxke onnyke | Case T-344/99 Arne Mathisen AS v ®yc HoTA:
Council [2002] ECR I1-2905 wu Case T-344/99 Arne Mathisen AS v
Omojudiv UK (2010) 51 EHRR 10 wru Council [2002] wmu
Onnyka Ycrasnor cyaa IY-197/2002. Omyka Yerasuor cyna [V-197/2002

Cayorcoenu enacnux PC. bp. 57.2003.

Enexrponckn Wallace,A.R. (2001). The Malay archipelago

U3BOPH (vol. 1). [Electronic version]. ITpeysero (Wallace, 2001)
15.11.2005.
http://www.gutenberg.org/etext/2530 unu PvcHoTA:
European Commission for Democracy through | European Commission for Democracy
Law. Opinion on the Constitution of Serbia. through Law. Opinion on the Constitution
TIpeysero 24.5.2007. of Serbia. TIpeysero 24.5.2007.
http://www.venice.coe.int/docs/2007/CDL- http://www.venice.coe.int/docs/2007/CDL-
AD(2007)004-¢.asp AD(2007)004-¢.asp




ZBORNIK RADOVA PRAVNOG FAKULTETA U NISU (M51)

UPUTSTVO AUTORIMA

Opste napomene

Rukopis rada kompjuterski obraditi kori§¢enjem programa Word, u fontu
Times New Roman ¢irilica (Serbian-Cyrillic), (osim originalnih latini¢nih
navoda), veli¢ina fonta 12 pt, razmak izmedu redova 1,5. Format stranice
treba da bude A4.

Obim rada

Jedan autorski tabak - rad ne treba da ima vise od 40.000 karaktera,
odnosno 6.000 karaktera kada se radi o prikazima, ukljucujuci razmake.

Jezik i pismo

Jezici na kojima se mogu objavljivati radovi su srpski, engleski, ruski,
francuski i nemacki.

Naslov rada Naslov rada kucati veli¢inom fonta 14 pt, bold, Times New Roman
Naslov rada priloziti i na engleskom jeziku.
Autor(i) Ne unositi ime(na) autora u tekst rada da bi se obezbedila anonimnost

recenziranja. Podaci o autoru(ima) bi¢e dostupni redakciji preko Asistent
programa.

Podaci o projektu ili
programu*

Na dnu prve stranice teksta, treba navesti u fusnoti sledece:
Naziv i broj projekta, naziv programa, naziv institucije koja finansira
projakat.

Podaci o usmenom saops$tenju
rada*®

Ako je rad bio izloZzen na nau¢nom skupu u vidu usmenog saopstenja pod
istim ili sli¢nim nazivom, podatak o tome treba navesti u okviru posebne
napomene na dnu prve strane teksta (fusnota).

Apstrakt

Apstrakt sadrzi 100-250 reci.

Kljuéne reci

Ne vise od 10 klju¢nih reci na srpskomi engleskom jeziku (Key words).

Napomena o anonimnosti

U tekstu se ne smeju koristiti izrazi koji upucuju ili otkrivaju identitet autora
(npr. ,,0 tome videti u na§em radu...“ ili ,,...moj rad pod nazivom ... i sli¢no).
Neophodno je izbrisati iz samog dokumenta bilo koju personalnu
informaciju/ime koje upucuje na autora. Mogu se priloziti dokumenti u ¢ijem
opisu kao i tekstu nema personalnih informacija.

Struktura teksta

1. Uvod
2. Podnaslov 1
2.1. Podnaslov 2
2.1.1. Podnaslov3
3. Podnaslov2
4. Zakljucak
Naslovi i podnaslovi pisu se fontom 12 pt, bold.

Literatura (References)

PiSe se nakon teksta, kao posebna sekcija. Poredati sve jedinice azbu¢nim
redom po prezimenu autora, a kod istog autora, po godini izdavanja (od
najnovije do najstarije). Molimo autore da isklju¢e komandu numbering, tj.
bez brojeva ispred. (Pogledati tabelu na kraju uputstva).

Rezime (Summary)

PiSe se na kraju teksta posle Literature, duzine do 2 000 karaktera
(ukljucujucirazmake), na srpskomi engleskom jeziku.

Tabele, grafikoni, slike

Tabele uraditi u Wordu ili Excelu.
Fotografije, grafikone ili slike dostaviti u formatu jpg.

Autorska prava

Autori radova potpisuju saglasnost za prenos autorskih prava.
Izjavu preuzeti gvde,

Dostava radova

Radovi se predaju putem onlajn sistema za elektronsko uredivanje
ASISTENT, https://aseestant.ceon.rs/index.php/zrpfn/index

PRILIKOM PREDAJE RUKOPISA POTREBNO JE DA AUTORI POPUNE
SVE PODATKE O SEBI U RUBRICI "METAPODACI" (AFILIJACIJA,
ZVAN;E, STATUS, INSTITUCIJA, GRAD, DRZAVA), KAO 1 KLjUCNE
RECI ZA RUKOPIS.

* Ovi podaci unose se samo u slu¢aju da rad ispunjava navedene uslove (projekat ili saopstenje)

—p
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UPUTSTVO ZA CITIRANE LITERATURE

Navodenje citata treba uraditi u tekstu, kao $to je navedeno u uputstvu. Fus note koristiti samo kada je
neophodno pruziti dodatno objasnjenje ili propratni komentar, kao i u slucaju pozivanja na normativni akt,
sluzbena glasila i odluke sudova.

Citati i pozivi na literaturu u tekstu i lista bibliografskih jedinica na kraju teksta moraju se u
potpunosti slagati. Svaki citat iz teksta i poziv na literaturu mora da se nade na listi bibliografskih jedinica,
odnosno, svaka bibliografska jedinica navedena u literaturi mora da se nade u tekstu. Poziv na bibliografske
jedinice navodi se u originalnom pismu, bez prevodenja.

Vrsta rada Reference — literatura Citiranje u tekstu

Knjiga, Kelzen, H. (2010). Opsta teorija prava i drzave. | (Kelzen,2010: 56)

1 autor Beograd: Pravni fakultet Univerzitetau
Beogradu

Knjiga, Dimitrijevi¢, V., Popovi¢, D., Papi¢, T., :

Vise autora Petrovi¢, V. (2007). Medunarodno pravo (Dimitrijevi¢, Popovi¢, Papi¢, Petrovic,
ljudskih prava. Beograd: Beogradski centar za 2007:128)
ljudska prava jti

Naredno citiranje u tekstu:
(Dimitrijevi¢ et al., 2007: 200)

Kolektivno Oxford essential world atlas (3rd ed.). (1996). (Oxford, 1996: 245)

autorstvo Oxford, UK: Oxford University Press
Rad ili deo | Nolte, K. (2007). Zadaci i na¢in rada (Nolte, 2007: 280)
knjige koja nemackog Bundestaga. U V.Pavlovi¢ i
ima S.Orlovi¢ (Prir.), Dileme i izazovi
priredivaca parlamentarizma (str. 279-289). Beograd:
Konrad Adenauer Stiftung
Clanak u Markovi¢, R. (2006). Ustav Republike Srbije iz (Markovi¢, 2006: 36)
Casopisu 2006 — kriticki pogled. Anali Pravnog fakulteta
u Beogradu.2(LIV). 5-46
Enciklopedija | Pittau, J. (1983). Meiji constitution. In (Pittau, 1983: 3)

Kodansha encyclopedia of Japan (Vol. 2, pp.
1-3). Tokyo: Kodansha

Institucija kao | Republickizavod za statistiku. Mesecni (Republicki zavod za statistiku, 2011)
autor statisticki bilten. Br. 11 (2011)
Propisi Zakon o osnovama sistema vaspitanja i Fusnota:

obrazovanja. Sluzbeni glasnik RS. Br. 62 (2004) | Cl. 12. Zakona o osnovama sistema
vaspitanja i obrazovanja, SI. glasnik RS,

62/04
Sudske odluke | Case T-344/99 Arne Mathisen AS v Fusnota:
Council [2002] ECR 11-2905 ili Case T-344/99 Arne Mathisen AS v
Omojudiv UK (2010) 51 EHRR 10 ili Council [2002] ili

Odluka Ustavnog suda IU-197/2002, Sluzbeni Odluka Ustavnog suda TU-197/2002
glasnik RS. Br. 57 (2003)

Elektronski Wallace, A. R. (2001). The Malay archipelago

izvori (vol. 1). [Electronic version]. Retrieved (Wallace, 2001)
15, November 2005, from
http://www.gutenberg.org/etext/2530 ili Fusnota:
European Commission for Democracy through European Commission for Democracy
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