UDK: 347(37)
Mupjana bozynosuh, acucmenm
Ipasuu ¢paxynmem Yuueepsumema y baroj Jhyyu

SHAYEBE PUJEYH ,,INIURIA“ Y KOHTEKCTY
JAE/IUKTA ,,DAMNUM INIURIA DATUM“

Ancmpaxm: Osaj unanax npedcmasba NOKYuaj 0a ce 00pedu sHauerbe
pujeuu unjypuja y KOoHmexkcmy yueuinoe oeauxma ,,Damnum iniuria
datum® u oa ce pasepanuyu rweHo 3HaUEE Y 0OHOCY HA 3HAUEHbE
pujeuu uHjypuja Kao nocebHo2 YusUaHo2 OeauKma Kojum ce wmumu
mjenecHu u MopanHu unmezpumem auunocmu. Cam nojam unjypuje
je maj Koju keanuuxyjy wmemny paowwy, uzepuieHy occidere, fran-
gere, rumpere, urere, 0eIUKMHOM paorom. Ilumarse Koje ce HYICHO
nocmasswba je 0a u je unjypuja u y epujeme OoHouterve Aksunujesoe
3aKOHA Npeocmasbana cyojeKmueHu 00HOC NOYUHUOYA OeNUKma
npema paoru U3epuierba Uil 00JeKmugHy npemnocmagKy Kpuieroa
nocmojehee obuuajuonpasoez u yusurnonpagnoz nopemia ? O npupoou
U 3HAYeRry unjypuje ce 0y20 OUCKYmMosaao y pOMAHUCMUYU u nOCmoju
HU3 me3a Koje ¢y NoCmasuiu MOOepHU pOMAHUCMU Al Huje OOHeCceH
jeouncmeen cmas o unjypuju. Cmeapuu e6oIymuenu paseoj pujeyu
uHjypuja u 6pojHe meopuje UCMAKHYmMUX u ye1eOHUx pOMaHUCma ce y
NnojeOuUHUM eleMeHmUMa He NOKIandajy.

Kwyune pujeuu: Axsunujes 3axon, Iniuria, Culpa, Dolus, Damnum,
Cy6jexmusna meopuja, Objekmugna meopuja.
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1. YBox

AKBUJIHjEB 3aKOH je OMO MpeAMeT TyMauemha PUMCKUX IPaBHUKA y
LIMPOKOM BPEMEHCKOM PACIIOHY, O] TPETKJIACHYHOT IEPHOJIA, O YEMY CBje0Ue
Mo3WBamka KJIACHYHUX NMPaBHUKA Ha MUTIUbewma bpyTa (D. 9.2.27.2.) u KBunTa
Myuuja Cuesone (D. 9.2.39.), ma no noueTka Tpeher Bujeka, ,,31aTHOT BUjeKa™
pHuMCcKe jypucnpynenurje y enoxu CeBepa Kana je qjenoBao YIujaH ol Kora
je yOjenspbuBO HajBUIIIE MIPEY3ETO IUTaTa (BaJIECET IBA) Y IPYTOM THUTYIyCY
nesete kmwure Jurecta. OCHOBHU U3BOP U3 KOjeT ca3HajeMo 0 AKBHIIMjEBOM
3aKkoHy cy Jyctunujanose Jlurecte, a Marepuja AKBUIIN]EBOT 3aKOHA j€ jOII
caapxana y ['ajeeum Muctutynujama, Collatio legum Mosaicarum et Ro-
manarum, JyctuaujanoBuM MHcTUTynMjaMa. 3aKOHCKa pHjed WHjypuja je
HajBHIIIE MPOOIEeMaTH30BaHa v TO O CTpPaHEe PUMCKHX jypUCTIpyeHATa KPO3
Oorary Ka3yHCTHKY Ha OBY TEMY, aJId M Ol CTpaHE CAaBPEMEHUX POMAaHHCTA
KOjU Cy OBOj TeMH NOCBEhMBaIM BENMKY NaXXby Y CTPYYHO] JIUTEPATypH.
HNako Tako ommmpHO TyMmadeH, IojaM aKBUIIMjaHCKE WHjypHje HHje
HeIIBOCMUCIICHO oapeleH u nedunucan. Yupao, Taj IUPOK 00MM TyMauema
HHjypHje, 01 00jeKTUBHE MPOTUBIPABHOCTH, JOJIO3HOT HAHOILICHA ILITETA 112
710 HEHaMjepHOT HaHOLIeHa ITeTa, Ouhe OMTH MPOANCKYTOBAH y OBOM Pafy.

2. TepmunHoaomko oapeheme nojma nnjypuja

[onazehwu ox came eTumosoruje pujevn HHjypHja, MOXKe Ce YBUIjeTH
Jocta mpoTuBpUjedHoCcTU. KopujeH pujeun MHjyprja TOTHYE O CIOXKEHE
JaTUHCKE PHjeYH in-iure', ITo 3Hauu nocryname 0e3 mpasa (non-iure) a He
POTHUB MpaBa, contra ius? ¥ Ta KOHCTATAI]ja IPECTaBIba ONIITenprxBaheH
cTaB y nuTepaTypu. HacynpoT ToMm cTaBy HeKu ayTOpH TBpPAE 1A je UHjypHja
OJ1 HajCTapUjuX BpeMeHa Ouiia 3HaK POTUBIPABHOCTH®. Y KOJOKBHjAIIHOM
JATUHCKOM jE3UKy pHjed HHjypvja je MMEHHIA XEHCKOI poa Koja ce

1 Adolf Berger, Encyclopedic dictionary of Roman law, Philadelphia, 1953., Volume
43, 502.

2 Carlo A. Cannata, Sul testo della ,, Lex Aquilia“ e la sua portata originaria, L.
Vacca, La responsabilita civile da atto illeicito nella prospettiva storico-comparatistica, Torino
1995., 37.

3 Ormel Byjosuh, ,,Hjypuja xao genukr™, Ananu [IpaBHor daxyntera y beorpany,
2/2011., 360., Jom Bunu Frederick H. Lawson, Negligence in the civil law, London, 1950.,
Camup Anmunh, Knacuuno 3Hauewme pujeun Damnum (wrera) y moriaBiby urecra Ad
legem Aquiliam (9.2), beorpaa, 2010., Buna. Ferrini, Dirrito penale romano, Milan, 1899.,
248.: ,, La parola iniuria in coerenza alla sua etimologia significa I’obiettivita del torto arrecato
dall’agente”; Kunkel, Exegetische Studien zur aquilischen Haftung, Zeitschrift der Savigny
Stifung fiir Rechtgeschichte, 49/1929., 163., mo kojem je uHjypuja ,, die objektive Bindung
des Verschuldensmoments®.; Alfred Pernice, Zur Lehre von den Sachbeschiddigungen nach
romischem Recht, Belmar, 1867.
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JIEKJIWHHUPA M0 MPBOj ASKJIWHALMU U 3HA4YM MOBpeNy NpaBa, HEmpaBAy,
Hacuibe, KpuBuny'. IlepHuc TBpAM N1a je OHA KEHCKH PO JIATUHCKOT
IpuUjeBa iniurius MWTO MPeICTaBba ONTHY YNELCHUILY 32 FbEHO TyMadeHhe’.
Oxkcdopacku pjedHUK JATHHCKOT je3uKa faje cimjencha odjammena 3a
nojam uHjypuje: 1) mpoTHBIIPaBHO MOHAIIAKE, 2) HENpaBeaHo U mospelyjyhe
MOHAIIamkEe, 3) 6e3 003upa 3a jeTHAKOCT, HejeTHAKO, 4) OMIIO KOjU aKT KOjUM Ce
noBpel)yje TMYHOCT MojeAnHIa, OUIIOo 12 je Y MUTamy (GU3NIKU UIH MOPATHU
HHTETPUTET, 5) TYOUTaK WM LITETa HAaHEIICHH O] CTpaHe 0cobOe Koja BpIIN
CBOje mpaBo, 6) ¢pusnyka nopena wim omreheme’. [Ipema nmpeTxoqHUM
KBaJudHUKaljaMa jacHo je Ja ce MHjypHja MOXE CXBaTHTH Kao paima U
kao cutyanuja. [locsbenma Tpu 3HaueHa HUCY MHTEPECAaHTHA 3a OBaj pas,
jep He 03HavYaBajy U3BOPHO 3HAUCH-€ HH]ypHje, Beh 3HaUeHe Koje je HHjypHja
BpPEMEHOM TIpey3ena U Koje MMa TMPBEHCTBEHO MpaBHY KoHoTauwujy. Mako
CeMaHTHKa pujeur ynyhyje Ha cIMYHa TyMauema, 3a jACHY TEOPUjCKY aHaTIH3Y
MOTPeOHO je OAPEIUTH MPELU3HO U JeAUHCTBEHO 3HAYCHE WHjypHUje U TO
HCKJBYYHMBO 3HAUCHE KOje UMa y KOHTEKCTY AenukTa damnum iniuria datum.

3. AKBUJIMjaHCKa MHjypHja

C o03upoM Ha TO JAa je MHjypHja OUO 3aKOHCKe (opmynanuje
AKBHWIJIN]jEBOT 3aKOHA, HEOIIXOAHO je carjelaTy lbeHO 3HAYCHE Y KOHTEKCTY
AKBHUIIHjeBOT 3aKoHa. HjypHja y TEeKCTYy AKBUIIM]EBOT 3aKOHA j& HAUMHCKU
abnatuB. tbume ce kBanudukyje HaHowIeHhe mrere’. [la Ou ce npuMjeHmnIa
Ty>k0a U3 AKBUIJIMjEBOT 3aKOHA Y Clly4ajy yOucTBa Tyher poda niiu >KHBOTHIE
NOTpeOHO je U TTopes] caMor (akTa yorcTBa, Aa je OHO yUHHEHO IIPOTUBIIPABHO
nim 6ecpaBHo (iniuria occisum)®. IlpuxBarajyhu popmynanujy kiiacuaHuX
MpaBHUKA J]a WHjypHja 03Ha4aBa MPOTUBIPABHOCT CBPCTABAMO UHjYPH]Y Y
o0jexTHBHE eneMeHTe Aennkra damnum iniuria datum. Y puMcKoj Ka3yHuCTHIH
0 HUCTOMMEHOM JIJIMKTY, Hajuemfie MoCTaBJbaHO MMUTAE je Ja JIX je ITeTa
yYUbEHA iniuria, Wi He, ¥ J1a JU ce, TPpeMa TOME MOXKe IIPUMjSHUTH Tyk0a

4 Mupxko [JuskoBuh, JIaTHHCKO- XpBAaTCKH pjedHuK, 3arped, 1900., 592.

5 Alfred Pernice, Zur Lehre von den Sachbeschédigungen nach romischem Recht,
Belmar, 1867., 26.

6 P.G.W. Glare, Oxford Latin Dictionary, Oxford, 1985.,

7 Carlo A. Cannata, 1995., 36.

8 D. 9.2.3. Ulpianus libro octavo decimo ad edictum

Si servus servave iniuria occisus occisave fuerit, lex Aquilia locum hebet. Iniuria occisum
esse merito adicitur: non enim sufficit occisum, sed oportet iniuria id esse factum.

D. 9.2.3. YnnwujaH, U3 0caMHaecTe KIUTE O SITUKTY

Axo Oyne po0 wim poOuma MPOTUBIPABHO YOWjEeH OMHOCHO yOWjeHa, MMa MjecTa 3a
npuMjeHy AKBWiIHjeBOT 3akoHa. OmpaBIaHO ce UCTUYE ,,IPOTHBIPABHO yOWjeH jep HHje
JIOBOJBHO 12 je YOujeH, Hero je HeOMXOJHO I jé TO YUHEEHO MPOTUBIPABHO.
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n3 AKBHIIMjeBOT 3aKkoHa? Kao mito ce BUau HHjypyja je jeaH O HEOXOJHUX
yCJIOBa 3a MOCTOjalbe aKBUIJIMjaHCKE OATOBOPHOCTH, ajl HEHO 3HAYCHE je
jour yBHjek mpenMeT cropa y auteparypu’. Kiacuyna jypucnpyneHuuja
je HeCyMI-MBO JIBOjaKO CXBaTajla OBaj TEPMHUH: M TO UHjypHUjy Y OMIITEM
CMHCIY- UHjYPHjY Kao MPOTHBIPABHOCT, U UHjYPH]Y Y CMHUCITY KYJIIE Kao
Hexarta'’, OJHOCHO CyOjeKTHBHOT OJHOCA JICTMHKBEHTA MIPEeMa yYHEEHOM
JEeNUKTY. 3a TakaB CTaB YHNOPUIITE Ce Hala3W y YINUjaHOBOM (pparMeHTy
Ha Mo4yeTKy TuTynyca De iniuriis et famosis libellis:

D. 47.10. Ulpianus libro 56 ad edictum

Iniuria ex eo dicta est, quod non iure fiat: omne enim, quod non iure
fit, iniuria fieri dicitur. Hoc generaliter. Specialiter autem iniuria dicitur con-
tumelia. Interdum iniuriae appellatione damnum culpa datum significatur, ut
in lege Aquilia dicere solemus: interdum iniquitatem iniuriam dicimus, nam
cum quis inique vel iniuste sententiam dixit, iniuriam ex eo dictam, quod
iure et iustitia caret, quasi non iuriam, contumeliam autem a contemnendo.

D. 47.10. Ynnujan, U3 eECETIIECTE KBUTE O SAUKTY

WHjypuja ce Tako 30Be 3aTO LITO 03HAYaBa OHO LITO HUjE IIPaBEeJHO, CBE
mTo ce goralha a HUje mpaBenHo je MPOTHBIPaBHO. OBO je OMILTE 3HAUCHE. A Y
oceOHOM CMUCITY MH]jypHja MOKE 3HAUNUTH U yBpena (contumelia). A monekas
WHjypHja nMa 3Ha4ye-e IITETe Koja je Mpoy3pokoBaHa HexaToM (damnum cul-
pa datum), kao mTo yoOH4ajeHo KakeMO Y AKBHIIM]jEBOM 3aKOHY; IOHEKAJ 3a
HempaBUYHOCT (iniquitas) Ka)eMo iniuria, jep Kaga ce mpemMa HeKOM JoHece
HempaBeHa OJTyKa, cMaTpa ce Jia je HempaBegHa (iniuria), 300r Tora mro je
JIUIIEHA IPpaBa v MPaBEeAHOCTH, Kao He-IpaBHO (non iuriam); yBpeaa (contu-
melia), mak (motuue) o contemnendo (Ipe3upame, HICMHjaBabe).

[Mocroje jom 1Ba maparpada roroBo UCTOT caapXkaja, KOju BjepOBaTHO
MpeNCTaBJbajy MOCTKIACHYHE Mpepaje U Koju ce mpunucyjy Ilaymy'.
EBuaenTHO je na u3 oBor naparpada npousuiase YeTHPH pa3IninTa 3HaueHha
HHjypHje, jeAHO Y ONIITEM CMHUCIY U TpH cneunduyHa, yka 3Hauema. Y

9 Bugn. P. Ziliotto, L ‘imputazione del danno aquiliano ( tra iniuria e damnum corpore
datum), Padova, 2000.
10 G.L3.211:

Iniuria autem occidere intellegitur, cuius dolo aut culpa id accident; nec ulla alia lege
damnum quod sine iniuria datur, reprehenditur; itaque inpunitus est, qui sine culpa et dolo
malo casu quodam damnum committit.

T'ajeBe Unctutynmje, 3.211:

IIporuBnpaBHUM yOHCTBOM C€ CMarpa OHO KOj€ je M3BPIICHO 3JI0M HaMjepoM MU
HenaxxmboM. Hujenan npyru 3aKkoH He KaXKibaBa IITETy KOja HUje IPOTHBIPABHO HAHECCHA —
sine iniuria datum. Ctora Hehe OMTH KaXIeH OHAj KOju 0e3 KPHBHIE OAHOCHO HeMapa MM
3J]I¢ HaMjepe CiIydajeM Ipoy3pOKYjy IITETY.

11 CO.25.1.;1.44.
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OIIITEM CMUCITY HH]jypHja IpeacTaBiba NpoTUBIpaBHOCT. [IpBO cnennduyHo
3Ha4YeHke UHjypHje je yBpeaa (contumelia), pagma ycMjepeHa Ha MOBpPERyY
Tyhe yactu. OBaje ce MUCIN Ha pajiiby U3 KOje HACTaje HCTOMMEHH JCITUKT
uHjypHja. Apyro, nox uHjypujoM ce y AKBUIIMjEBOM 3aKOHY O3Ha4yaBa
HaHOILICH-E IITeTe HeunjoM KpuBHIOM (damnum culpa datum). Tpehe, Tum
TEPMHHOM c€ TIOHEeKaJ O3HayaBa M HEMpaBUYHOCT (iniquitas) U Hempasaa
(iniustitia), ka0 y ciayuajy HEIpaBUYHE CyJCKE OJTYKE.

VY oBOM pany ce pacmpaBiba caMO NMUTAkE aKBHJIMjaHCKE WHjypHje,
Tj. APYTO HaBEICHO 3HAuYCH-e, KOja 03HAauYaBa KPUBHUILY, CyOjeKTUBHH OIHOC
JEIMHKBEHTA MpeMa yUUbEeHOj paamy. Jlakie, KIIacHiYHHU MpaBHULH HE
pasnuKyjy IPOTHBIPABHOCT y CABPEMEHOM CMHUCIY Kao MocebaH ycloB 3a
OZITOBOPHOCT 0 AKBHJIMjEBOM 3aKOHY, Pa3IMUUT OZ CyOjeKTUBHOI OJTHOCA
YYMHHOLA [TpeMa yuumbeHoj paamu (dolus, culpa). Yak u ako cy Pumibann
Pa3IUKOBaJIX MPOTUBIPABHOCT O KPUBHIIE, TO HA TEPMHHOJIOLIKOM TIAHY
HUje Hanuio ofjeka'?. Teopuje 0 pa3iIuKOBamy WHjypHje Ka0 00jeKTHBHOT
eieMmeHTa nennkra damnum iniuria datum u cy0OjekTUBH3aIM]je UHjypH]je
nouctoBjehnBameM ca KynmnoMm (iniuriam hic damnum accipiemus culpa
datum)” cy pesynrar pana MoaepHe POMaHUCTHUYKE HAayKe KOja je pa3BHiIa
CHCTEMATCKH MPHUCTY KOjH je MoApa3yMjeBao ABa CTAHOBHUIIITA.

[IpeoBnanaBajyhe cTaHOBHILITE je TYMAUNIIO HHjyPH]Y Y 00jeKTHBHOM
cMuciy (IpOTUBIPABHOCT), IO KOME je MHjypHja Onia mpBoOUTHO AeduHuCcaHa
HE3aBHCHO Of1 KYJIIIE, a KyJITa ce M0jaBJbyje Kao KOHCTPYKIIMja Koja je HacTaja
1a O ce IPEeBa3UIILIH CTPOTo 00jeKTHBHY eJIeMeHTH enukTa'!. OHu cMaTpajy
Ja Cy TeK KJIaCHYHH MPABHUIIM TyMAuWIN UH]YPHjY Y CMHCITY 10JTyca U KyJIIIe.
Jenan ox mpucranuua oBe Teopuje, CKUIaHU, CMaTpa J1a MHjypHja peacTaBiba
HEMpaBIy Koja c€ HAHOCH MOHAIAKkEeM Koje ce HE MOXKE OIpaBIaTH HU IO
KojeM ocHOBY". ITo meMy, KyJna ce jaBjba y EpUOAY KacHe pemyOinke
M KYJNINO3HHM I[OHAIIAKEM CE CMaTpa OHO MPOTUBIPABHO MOHAIIAHE
Ka/la OCHOBH ONpaBJamka HHUCY JIOBOJbHU J1a aHYJIMPajy MPOTUBIPABHOCT
nenukra. [Ipema Tome, OH cMaTpa Ja je KyJImo3HO MoHalamke JeUHUTHBHO
MPOTUBIIPABHO U JIa OHO HE MOJpa3yMujeBa cy0jeKTUBHU OHOC YUMHHOLA
npema JenukTy. VHjypuja HemMa cyOjeKTMBHH eleMeHT — noiyc. OBo
MULJbEHE je Najbe pazpanno Kanara. OH je TBpAMO 2 Cy NPOTUBIPABHOCT

12 Carlo A. Cannata, , 1995., 35-42.

13 DJI.25.1.

14 Paschalis Paschalidis, What did inuria in Lex Aquilia actually mean?, Revue
Internationale des droits de I’ Antiquite LV, Bruxelles, 2008.

15 Schipani, Sandro, Responsabilita ’ex lege Aquilia’: criteri di imputazione e
problema della ’culpa’, Torino, 1969., 83.
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(illiceita) u kpuBwHIa (colpevolezza) y TOKTpUHHU JBa pa3iuuuTa mojMmal'’.
APryMeHT 3a OBO Pa3IMKOBAK-E OH HAJla3U y CXBATalby UHjypHje Y BpEMEHY
JOHOIIEeHa AJBUIIMjEBOT 3aKOHA, Koje je OMJI0 cTpOoro 00jeKTUBHCTHYKO.
CxBarame HHjypHje y paHOM IIEPUOAY Pa3Boja OBOT MOjMa, 00yXBara ,,0CHOBE
3a HCKJbYUeH¢e MPOTUBIPABHOCTH  Ka0 ILITO Cy Hy>KHa oaOpaHa (oxdujame
cuiie cuiiom)'’, ctame Hyxkae'®, cinydaj youjama poba 30or npesbyoe (adulte-
rium)"’, yuecTBOBame y 103B0JbeHUM Urpama (colluctatio, pancratium)®, pas
jaBHHX CITy>KOM*!, BpIIeHe MPUBATHUX NpaBa’’. Y CKiIagy ca THMeE, Hy)KHa
on0OpaHa M Kpajiba HyXAa 1 OCTalld HAaBEACHHU CIIy4yajeBU HE MOTy ce Oal
CMaTpaTH OCHOBUMA 33 HCKJBYUeH€ POTHBIIPABHOCTH, KAKO OM MX OAPEITUIN
JaHALIBY TPaBHULM, HETO OCHOBHU KOjH UCKJBYUY]y MOCTOjamb€ 3JIe HaMjepe
1 HexaTa. AKO HEKO yYMHHM HMOBHHCKY IITETy Opanehu ce, OH HUje yUnHUO
LITETY HY M3 3JI¢ HaMjepe HU U3 HexXaTa, Jakje HeMa OCHOBA 32 aKBUJIMjaHCKY
OATOBOPHOCT. bajHapT, Kao 1 ocTany NOKJIOHUIU 00jeKTUBHCTHIKE TEOPH]E,
cMarpa Jia ce KyJna pa3Brja TeK y KJIaCHYHOM IpaBy, U TO HE ,,paIuKaIHOM
nmpoMjeHoM Beh mocTeneHoM U Ma)kJbUBOM MoAuduKanujoM nocrojehnx
npaBuIIa, pa3Bujajyhu mojam KyJirme y KoHIenTy uHjypuje . Ilo memy, panu
KOHIIETIT MHjypHje HUje MOTUCHYT, Beh je KopuroBaH y OJHOCY Ha IojaM
Kynme*,

AIITEpHATUBHO CXBaTamke HHjypUje Y CYOjeKTHUBHOM CMHCIY CYy
3aCTyIaJi HEKH 01 BPJIo yrieaHux pomanucra®. Mek Kopmak ce He ciaxe ca
BajnapTom 1a ce mpomjeHa cxBaTama HHjypHje Jecuiia y KacHOj peryOuiy,
OIHOCHO /12 je KYJIIIO3HH ( Cy0jeKTHBHHM) €JIEMEHT TEK Y TOM IEpHOY TIOCTa0
MHXEpeHTaH HHjypuju’®. theroBo cxBarame je 1a ce WHjypHja yBUjeK cXBaraa
Kao KpUBHLA. APryMEHTE 3a TAKaB CTaB HaJla31 y aKBHUIINjaHCKUM TEKCTOBUMA
puMckuX npaBHKuKa”’. [1o lerOBOM CTAHOBHUIITY, KaJI € TOBOPU O HH]jyPHjH,

16 Carlo A. Cannata, Sul testo della ,, Lex Aquilia“ e la sua portata originaria, L.
Vacca, La responsabilita civile da atto illeicito nella prospettiva storico-comparatistica,
Torino, 1995., 40.

17 D.9.2.4; D.9.2.5.1,;D.9.245.4

18 D.9.2.49.1;D.43.24.74.

19  D.9.2.30.
20 D.9.2.74.
21  D.9.2.29.7.
22 D.9.253.

23 Beinart, Ben, The relationship of iniuria and culpa in the lex Aquilia, Studi in onore
Vincenzo Arangio- Ruiz, vol 1, Napoli, 1953., 280.

24 TIbid., 285.

25  Buga. Karl Binding, Die Normen und ihre Ubertretung: eine Untersuchung iiber die
Rechtmissige Handlung und die Arten des Delikts, vol IV., Leipzig, 1965., 48-51.

26 Geoffrey MacCormack , Aquilian studies, SDHI 41, Roma, 1975., 56.

27 IIpBeHCTBEHO TEKCTOBH O MpPOY3POKOBamy IModadaja Kon KIpeOHe KoOmie
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HECTIOPHO c€ TOBOPH O I0TyCy U KyinH. [la umak, y HEKMM CBOJUM paHHjUM
pazoBHMa IpU3HAje Aa je PaHo 3HaueHmhe UHjypHje ,,HEOCTOojame mpaBa’ (
absence of right)*®. Hu bepkc ce He npukiama BehnHCKOM 00jeKTHBUCTHYKOM
CTaHOBHILTY jep je IEroB CTaB JIa je y caMoj CTPYKTYpPH JiesiukTa damnum
iniuria datum, mojam MHjypHje OJBOjeH OJ KyJIle ITO OW 3HAYMIIO Ja je
mreTa (damnum) HaHeleHa ,,moBpelyjyhoM nHjypujom™ (contempt iniuria)®.
,11oBpehyjyha unjypuja‘“, kao kBanupuKaTuBHa OAPETHULA PATHE U3BPILCHA
JENUKTa, HY>KHO acolMpa Ha WHjYpHjy Y 3HauYeHy NOCEOHOT IIUBHIIHOT
nenukta. OH joln TBPU Jia mopex ,,oBpelyjyhe uHjypuje” ratione personae
KojoM ce roralja 10cTOjaHCTBO M MOpaJI MOjeJUHIIA TIOCTOjU M MHjypHja ratione
re Koja ce OHOCH Ha CTBAapH U KOjOM Ce YMHH MaTepHjaIHa IITETa.

Kako [Namanunuc cymapHo nmpukasyje y cBoM pafy ,, What did iniuria
in lex Aquilia actually mean?“, 3acTynHuIN 00jeKTHBUCTHYKOT CTAHOBHUILITA
Cy Ce MPeTeXHO (POKyCHpaIH Ha MOCIbEUILY CAMOT JETTUKTa a IPUCTAIHIIC
CYNPOTHOT CTaHOBHILTA Ha CaMy paliby U3BpIIeHa NenukTa. [lo merosom
MULLJBbERY, I0CTOje YOjeAJbUBU apryMeHTH Ha o0e cTpane. Cmarpa Ja cy
PHMMCKH ITPaBHUILIU 110jaM UHjypHje Kpeupain Ha OCHOBY APHCTOTENOBOT IIojMa
Hempase (adikio) koju je oOjamrmer y HukomaxoBoj eruni®. lHTepecaHTHO
je [MamanuaucoBo KOHCTaTOBamWke Aa je damnum iniuria ,, mrera ( ryOuTaK)
HaHMjeTa HEMpaBIOM, OJTHOCHO HEmpaBAa y3poKoBaHa I'yOuTKoM*. OBaj
KOHTPOBEp3aH CTaB Ha MPBO YUTamE 30ymyje ajdu CYIITHHCKU oApelyje
pUPONY OBE 3aKOHCKe popmynanuje. bez 003upa Ha HCHPITHO TUHTBUCTHYKO
U CEMAaHTHYKO TyMadee OBE 3aKOHCKE CHHTArMe, MM €BeHTYaJlaH paciopesn
pHjedn y okBUpy came popMynaluje uim nak caMor 3aKoHa, 3Ha4eHe 0CTaje
ncro. Damnum npezacraBsba WITETY KOja je HAHWjETa MHKPUMHHUCAHOM
paamoM Yuju 00UM je cXBaTaH MIMPE WU YKe, 3aBUCHO Ol PUMCKE MpaBHE
eroxe y KojeM je TyMadeH 1 IpUMjerbUBaH 3aKOH.

(D.9.2.39.), omroBopuoct motkpecuBada npeera (D.9.2.31.), cimywaj cymapa Opomosa
(D.9.2.29.2-4), cnyuaj xpumapoBor ¢emepa (D.9.2.52.1.), cmyuyaj wurpama JONTOM
(D.9.2.52.4.), cay4aj Opujaga (D.9.2.11.), ciryuaj kazg ce cpymu kyha na 0u ce crpujedmo
mmpewe noxapa (D.9.2.27.11.), cmydaj cujedema HacTaBKa KpoBa Ol CTpaHE cycjenma
(D.9.2.29.1)).

28  Geoffrey MacCormack, Aquilian culpa, Daube Noster Essays in Legal History for
David Daube, Edinburgh, 1974., 201.

29 Peter Birks, Other men’s meat: Aquilian liability for proper use, Irish Iurist 16,
Edinburgh, 1981., 141.

30 ,»AKO TIaK TKOTOJl HAIIKOIU 1O M300py, OYMIba HENpaBLy; U Beh mpema TakBoj
YHHUAOHN HETpaBle HelpaBelaH je Taj KOjH YMHH HEMpaBeIHO, YKOIUKO HapylIaBa pa3Mjep
WK jemHaxkocT. MicTo Tako mounma mpaBeHo Ajero, caMo ako XOTHMHUIIE Jjenyje... (IpeBox
Tomucnas Jlagan), Apucroren, Hukomaxopa etuka, 3arpe6, 1988., 1136 a, 107 -108.
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Kypsu Takohe npuxpara [lamanngucoBo cxBatame J1a je Ha KpeHparmbe
1ojMa MHjypuje MPECyAHO YTULIA0 APUCTOTENOB MojaM Hempasge (adikia)
U J1a joj OH ympaBo naje cyOjektuBHy numensujy’'. [Ipema Tome, Kyp3u
ce MpHUKJIamka ,,cy0jeKTUBHCTUYKO] CTPYjU™, aJJl UCTOBPEMEHO Jaje jenaH
crienurUaH HACHTUTET NOjMYy HHjypHje y KOHTEKCTY OBOT 3aKoHa. [1o ieHOM
MULLJBEHY, Koje je Beh Tyro mpucyTHO y TEOPHUjCKOM IPOOIEeMaTH30BAbY
OBOT TI0jMa, WHjypHja je U3BOPHO CYOjeKTUBHH €JIEMEHT JesnkTa damnum
iniuria datum 1 o3Ha4aBa 31y (1on03HY) Hamjepy (dolus)™. He mpuxBata
naeHTH(UKAIN]Y HHjypHje ca KYIIIOM, jep cMaTpa Ja je OpUTrHHATHO 3HAUCHE
I0jMa WHjypHje HHTSHI[MO3HO MOHAIAKE, jep U caM APHCTOTEIIOB I0jaM
Hempapje (G0lKio) 03HaYaBa BOJBHU YHH, T€ je OJITOBOPHOCT 32 HETOBO
pery3uMame YCIOB/beHa OJTHOCOM YYHHHUOLA TPEMa PaIbU U MOCIbEIUIIH .
Y oBoM ciy4ajy He OM ce MOTJIO TOBOPHTH O YTHIIAjy T'puke (huiozoduje Ha
(dhopMHpame KIACHYHUX PUMCKUX IPaBHUX TEPMUHA, jep je caM AKBHIIH]jEB
3aKOH JOHECEH y IPEAKIaCHYHOM nepuonay. Y Toj unmweHuu Kyps3u Hanasu
apryMeHT 3a CBOjy Te3y IO KOjoj je IojaM HHjypuje ,,iocyheH* u3 panuje
HACTAJIOT ICJHMKTA iniuria ¥ mpemMa ToMe caJpkajHoO oArosapa noiycy. OBo
CTaHOBHILTE CE 3aCHMBA HA MHTEPECAHTHO] MPEMHICH a TO je JIa je KOHIIENT
00jeKTHBHOT MOMMarba HHjypHje UMaK YyCTAHOBJHEH Y MOJIEPHO] POMAHUCTHUIIH,
LITO yIPaBO HABOJM Ha 3aKJbyYaK Jla caMd PUMIbaHU HUCY HYKHO JHjeTHIN
TaKBE CTABOBE O MPUPOAHU came nHjypuje. Ctora je, HICTO TaKo ca BETUKUM
caMoroy3aameM, Moryhie ocTaBUTH ApyTY Te3y 10 K0joj ce HHjypHja cxBaTta
y cyOjeKTUBHOM CMUCITY.

CnuyHe cTaBOBE MMajy M eMUHEHTHH OpuTaHCKH poMaHHCTH. bepkce je
cMarpao JeiaukTe iniuria m damnum iniuria datum kao nreauKTe- OIU3aHIIE
(,,twin-delicts*)** a [lar3nu kapakTepurie Tpehe morinaBbe AKBHINjEBOT
3aKOHa Kao M3JIaHaK Je’aukTa uHjypuja (,,0ff shot of the delict of iniuria“)*.
Benuky cnuuHocT u3mel)y HHjypHje KOHTEKCTY nenukTa damnum iniuria
datum u uHjypHje kao moceOHor nenukra (contumelia) youasa u [Tonej*.
CBoje CTaHOBHILTE apryMEHTYje aHaJOTHjOM Koja MocToju u3Melhy nmospene

31 Maria Floriana Cursi, What did occidere iniuria in Lex Aquilia actually mean?,
Roman legal tradition, Volume 7, Glasgow, 2011., 16- 29.

32  Bupa. Maria Floriana Cursi, Iniuria cum damno, Antigiuridicita e colpevolezza nella
storia del danno aquiliano, Milan, 2002., 93-94.

33 Bug. David Ibbetson, How the Romans did for us: Ancient roots of the tort of
negligence, UNSW Law Journal 37, Sydney, 2003., 475.

34 Peter Birks, The Early History of ,,iniuria®, The Legal History Review 37, London,
1969., 163.

35 David Pugsley, The Origins of lex Aquilia, Law Quarterly Review 85, London,
1969., 58.

36  Bun. Elemer Polay, Inuria Types in Roman Law, Budapest, 1986., 123.
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(Hamajga Ha (PU3MYKU WIM €BEHTYAJIHO MOPAJHH MHTETPUTET) poda Koja
Ou ce caHkIMOHHcaNa oMohy actio iniuriarum u yobuctBa poba Koje ou
ce mpouecyupaio nmomohy akBuinjaHcke Tyx0e. 1 y obe oBe cutyanuje u
camu Pumspanu Ou HaBedM Aa je MourmbeHa MHjypHja. Y oba ciyuaja Kao
3alITUTHU 00jeKT ce cMaTpa poOOB rocnoaap, OXHOCHO IITUTH CE HEToBa
MMOBHHA 1 UMOBHHCKHM HHTepecH®’. CBaka MoBpe/ia Koja MOXKE JOBECTH JI0
Behe nin Mame HecocoOHOCTH poda 3a JajbH paj], CBAaKaKo yTHYE HA 0OUM
rocrojapese MIMOBHHE. YOHUCTBO poda He caMo Jia JOBOAH 10 UMOBHHCKOT
ryoutka rocrnogapa ( mrete- damnum) Beh ce cMaTpa Hala oM Ha 4acT U yIIen
camor rocrozapa (dominus)*. Cam u3Bpumian youcTsa npey3umMa YuH Koju
noapasyMjeBa oapeheny potestas (Moh, mpaBo) Kojy OH HeMa, jep caMm HHje
BJIACHHK po0a® HUTH JAp)KaBHH MarucTpar Jia Ha OCHOBY HMIIEpHja KaXKbaBa
poba, 1 TUM OecripaBHUM YHHOM OH ,,Bpujeha”, 0MHOCHO y3yprnupa npaBHY
cdepy BIacTu OJHOCHO ,,Hamaa™ camor rocrofapa. ¥Y3umajyhu y o63up Tako
MOCTaBJbEHE YHIHLCHHUIIE, TEIIKO OU Ce MOTao JOHUjETH APYTH 3aKJbydaK JI0
Taj J]a je MHUIUjaTHO 3Hauemhe nHjypuje gonyc*’. Ha ocHOBY mpeTxoaHo
HaBe/IeHE aHaAJIOTHje YCIOCTaBJba Ce BPJIO MHTEPECAHTHA Hapeiiena nu3Melhy
IHUBHJIHUX JIeNMKara iniuria 1 damnum iniuria, rJjje NpBU CAaHKIIMOHUIIIE
Harmaje Ha MOPAJIHU U TjeJIeCHH HHTETPUTET, U3y3€B IIpaBa Ha )KUBOT pooda, a
JOpYyTHU CAaHKIIMOHUIIIE CaMO YOHUCTBO poba Kpo3 MPBO MOINIABIbE AKBUIIN]jEBOT
3akoHa’. Kyp3u, nako noByiaun oBe HHTEpECaHTHe napasierne nzmely cammux
JenuKaTa, 1epMHUTUBHO HE cMaTpa aKBUJIMjaHCKY UH]YPH]Y U HH]YPH]y Kao
noce0aH NMBUITHY ACTUKT, HICHTHYHUM MTojMoBUMa. heHo munubemne je na

37 VYaumajyhu o063up uumeHuny aa je pod nwmue alieni iuris, HOTIMYHO je JOTHYHO
Jla y IPaBHOM IIPOMETY Y EEroBO MMe HCTyma meroB rocnozaap ( dominus). C o63upom Ha
cTatyc poOoBa y BpHjeMe KIaCHYHOT POIICTBA, KOje C€ IOKJama ca BPEMEHOM JOHOIICHA
AKBIJIH]jEBOT 3aKOHA, KOJH je OKapaKTepucaH Kao 00jekT mpasa ( servus nullum caput habet),
WIA Kpo3 NECKpUNTHBHO BapoHOBO oljammmeme Mmojokaja poda Kao MHCTPYMEHTa KOjU
roBopH, instrumentum vocale (Varro, De re rustica, 1.17.)

38 Maria Floriana Cursi, Iniuria cum damno, Antigiuridicita e colpevolezza nella
storia del danno aquiliano, Milan, 2002., 274- 275.

39  Camu rocnomap cy UMaji ius vitae ac necis (IIpaBo KUBOTa U CMPTH) HaJ CBOjUM
poboBuma y okBupy dominica potestas ( BIacTH rocrmonapa Haa podom) mro uMm je de iure
omoryhasasno ma Ge3 cTpaxa ox OMIIO KaKBe 3aKOHCKE CaHKIHMje KaKmaBajy CBOje poOOBe,
Maza de facto ce xkaxxmaBame U yOUjambe COMCTBCHUX POOOBA MPENy3UMANO y eKCTPEMHUM
CUTyaldjaMa, y cilyd4ajeBUMa MoOyHe poOoBa, yOMCTBa rocmojgapa, HaMjepHOT KBapema
ajara, ycjeBa, OpraHH30Bamb-¢ CaMUX IMOOyHa U yCTaHaka poOoBa.

40 Maria Floriana Cursi, Iniuria cum damno, Antigiuridicita e colpevolezza nella
storia del danno aquiliano, Milan, 2002., 275.

41 D. 9.2.2. Lege Aquilia capite primo cavetur: ,, Ut qui servum servamve alienum
alienamve qudrupedem vel pecudem iniuria occiderit, quanti id in eo anno plurimi fuit, tantum
aes dare domino damnas esto®.

331



Mupjana Boeynosuhi, 3nauere peyu “Iniuria’ y konmekcmy oeauxkma...,
360pruk padosa llpasuoe chaxynmema y Huwuy, LXIV, cmp. 323-342

aKBHJIMjaHCKa MHjypHja y 3Haueky KOje HMMa Ha OCHOBY Tpeher mornassba
AKBHITH]EBOT 3aKOHA, 3aMHjCHHIIA 3HAYCHC UHjypHje Y CMUCITY MoceOHOT
LUBUJTHOT JICIMKTA jep je Mpey3ena peryilucame cydyajeBa Koju Cy A0Tan
mo/iBoh)eHU O OOMM TIPUMJCELMBOCTH IIMBHIIHOT JEUKTA UHjypHja*. ¥V
CBOM CKopallmbeM panay, Kyp3u HacTaBiba Ja JOCIJBEIHO T'Pagl CBOjy TE3y
0 Cy0jeKTHBHOM MNpeN3HAKy WHjypHje, yBonehr HOBE apryMeHTe Y MPHIIOT
coje Teopuje®. CuHTarMma iniuria occidere Hy’KHO yKa3yje Ha HHTCHIIHO3HO
MOHAIIAKE, a caM JIOJI03HH eJIeMEHAT je MOCyheH U3 paHuje yCTaHOBJHEHOT
JIeNUKTA iniuria. lbeHO MUIIJbEE je 1a KaCHUje yBEACHA OATOBOPHOCT IO
TpeheM nornasby AKBUIIMjeBOT 3akoHa** @ OITOBOPHOCT 3aCHOBaHA Ha KYJIITU
HE MpeACcTaBJba HAKHaAHY CyOjeKTHBH3aIMjy OArOBOPHOCTH, Beh camo
npomupemne npuMjeHe Beh mocrojeher cy0jeKTHBHOT OCHOBA OATOBOPHOCTH.
YKOJIWKO je AOLUIO 0 Mpey3uMama MPaBHOTEXHHYKOI TEPMHUHA H3
panuje nmocrojeher HUBMIIHOT AETUKTA, OHJA je jaCHO Jia je Mopajo OUTH y
MUTamky CBEOOYyXBATHO MpEy3UMame Koje je MoApa3syMjeBalo PeUunupame
WHXEPEHTHOT CYOjeKTUBHOT €JeMEHTa JCINKTA WHjypHUje, a TO je JOIYC.
KommnemeHTapHOCT HaBeeHUX AETHKATa jeé MOTJla €eBeHTYalHO IT0CTOjaTh
caMo y TOM IIEpHOJTY 32 KOjU C€ BEXe JOHOIIEHE¢ caMOr AKBHJIN]jEBOT 3aKOHA
OIHOCHO Yy T3B. IIPENIKYJINIO3HOj epH (pre-culpa era)®. Y KacHH]j0j €BOTYLIHjU
nenukta damnum iniuiria datum cBe BuIlIe ce NOjMOBH UH]jYpH]je pa3aBajyjy,

42 Cpaka ¢u3nuka moBpena poda cama je moxsolheHa mon OOMM HPUMjCHUBOCTH
Tpeher mornaBiba AKBHJIM]EBOT 3aKOHA, M TUME HCKJbYYHBaHA MPHMjeHA actio iniuriarum u
CaMOT IIMBIJIHOT JICJIHKTA UHjypHja.

43 Maria Floriana Cursi, What did occidere iniuria in Lex Aquilia actually mean?,
Roman legal tradition, Volume 7, Glasgow, 2011., 16- 29.; Bua. Max Kaser, Das romischen
Privatrecht I, Miinchen, 1955., Kazep cmarpa 1a ce y cTapoM pEMCKOM TIpaBy, OTHOCHO TIPaBy
y BpHjeMe JOHOIICHha AKBHIIM]EBOT 3aKOHA, HUje y3uMana y o03up cujecT ( Bewusstsein),
OIHOCHO TICHXMYKH OJHOC YYHWHHOIIA IPpeMa OYME-CHOM Jjeny, Beh je mocrtojao camo dolus
malus Koju je 03Ha4aBao HHTEHIIO3HO OHAIIAKkE, OHOCHO IOHAIIAKE KOje HUje JOMYIITEHO,
npoTUBOpaBHO je (iniuria). KacHuje je M3HOCHMO cTaBoBe a Ce Ha OCHOBY 3aKOHCKUX
(dhopmynanyja iniuria occidere u iniuria urere frangere rumpere MOIJIO IPETIOCTABUTHU Ja Cy
JICTMHKBEHTH OWJIM CBjECHU HE3aKOHUTOCTH CBOjUX IITETHUX paamu. CMarpa J1a ce y cTapoM
HpaBy MOXKE OYEKUBATH CaMO MOCTOjatbe THIIMYHE OATOBOPHOCTH 3a JO0JIYC.

44 Kyp3u cmatpa ma cy opurmHaiHO MOCTOjaja caMO MpBa JBa IOIIaBJba 3aKOHA,
W Ja ce MPBO MOMIAaBJbE OJHOCHIO caMo Ha yOujame poOoBa. OHO MITO je U3BjECHO Yy
POMAaHUCTHIIM Ja je pamaBamke poOOBa MOYENO Ja ce Kakmapa mo Tpehem mornaBipy
3axBaJbyjyhH JIjeNaTHOCTH W MHTEPHPETALHjH KIaCHYHE JypUCTIPYACHIje Tpeher mormasiba
AxBuimjeBor 3akoHa. [Ipema Tome, y BpujeMe IOHOIIEHa AKBHIIM]EBOT 3aKOHA, MOBpena
poba je caHKIIMOHKMCaHa JBOjako. AKO je OMJIO y MHUTamy YOUCTBO poOa, MPHMjECHHBAHO j&
MPBO IOTJIaBJbe AKBHIIIM]EBOT 3aKOHA, a ako je Omia y muTamy (u3nvka NOBpeaa, OHjaa ce
MpUMjekhUBalla HHjypHja, Kao moce0aH UBUIHH JCIHKT.

45 Paschalis Paschalidis, What did inuria in Lex Aquilia actually mean?, Revue
Internationale des droits de I’ Antiquite LV, Bruxelles, 2008.,
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OJTHOCHO T'YOH ce ,,3ajeAHIYKHM UIMEHUJIall'" OBa JABa [IMBHJIHA AeTuKTa. To ce
MIPUIIKCY]je TOBE3UBamby 0jMa HHjypHje U KyJIIe U BHXOBOM MelycoOHoM
OZIHOCY.

4. Onpeheme akBUIMjaHCKe HHjypHje peMa KyJINMu
U 0CTAJIMM aKBHJIMjaHCKUM IOjMOBHMA

[Ipema JOMHUHAaHTHOM CTAaHOBHIUTY, yBOheme KyJIe Kao moceGHOr
yCJIOBA aKBHJIMjaHCKE OATOBOPHOCTH C€ MOAYyapa ca IPOMjeHOM 00jeKTHBHOT
OCHOBa OITOBOPHOCTH y CYOjeKTHBHH, a CMaTpa ce Ja c€ TO JECHJIO y
KJacHYHOM pa3no0Osey. Ilpema Jepunry, crapuju OOjeKTHBHU KOHIICTIT
uHjypHje je ,,urHopucao (ignora il momento della culpa) kynmy kao enemeHT
aKBHJIMjAHCKE OAroBopHOCTH*’. MeljyTum, Tek yBohemeM pa3BHjeHHjEr
KOHIIENTa Cy0jeKTUBHE aKBUJIMjaHCKE OATOBOPHOCTH Of CTPaHE KJIACHYHE
JjypHCIIpyeHLdje, MOCTENEHO Ce MpPEeBa3uJia3d €HUI'Ma HEUCTPaKeHOT
MPaBHOT MPOCTOpa HEHaMjepHOT HaHolewa mrere?’. MHaue nenukt dam-
num iniuria datum je jemUHCTBEH Mel)y OCTauM ITUBHIIHUM JCITHUKTHMA
[0 TOME LITO MpeaBuha OArOBOPHOCT 3a HEHAMjEPHO HAHOIICHE IITETE.
[IpaBHUIIM KJIACHYHOT NEpHOJA Cy HACTOjal TYMAuHWTH I0jaM HUHjypHje
1 TO ca acleKTa LITeTHE palibe non iure (IPOTUBIPABHOCTH) U €A aCIEKTa
LITETHOT JjeJI0Bamka U3BPIINOLA ACTUKTA Tj. Ja JIU j€ OH MOCTYNao JI0JI03HO
Wi HenaxxJpuBo. Jlay6e*® cyrepuiie na ce moBe3uBame KyJme U HHjypHje
necuiio y AxkBunmjeBoM 3akoHy oko 100. roguee m.H.e. kaga cy KBuHT
Myuuje CueBona u Andenyc nedpuHICATN KYJINY Ka0 HENaXby Y CMUCTY

46  Rudolf von Ihering, Il momento della colpa nel diritto privato romano, Napoles,
1990., 16.

47  Maria Jos¢ Bravo Bosch, Sobre el dolo y culpa en la iniuria,

48  David Daube, Roman Law: Linguistic, Social and Philosophical Aspects, Edinburgh,
1969., 153.
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D.9.2.31. 1 D.9.2.52.4°°. V Be3u ca tum, bajHapT pe3uMupa eBOIYyTHBHU

49  (D.9.2.31. Paulus libro decimo ad Sabinum) :

Si putator ex arbore ramum cum deiceret vel machinarius hominem praeteruntem occidit,
ita tenetur, si is in publicum decidat nec ille proclamavit, ut casus eius evitari possit. Sed
Mucius dixit etiam, si in privato idem accidisset, posse de culpa agi: culpam autem esse,
cum quod a diligente provideri potuerit, non esset provisum aut tum denuntiatum esset, cum
periculum evitari non possit. Secundum quam rationem non multum refert, per publicum an
per privatum iter fierit, cum plerumque per privata loca vulgo iter fiat, quod si nullum iter erit,
dolum dumtaxat praestare debet, ne immittat in eum, quem viderit transeuntem, nam culpa
ab eo exigenda non est, cum divinare non potuerit, an per eum locum aliquis transiturus sit.

D. 9.2.31. ITayn, u3 necere kwure mo yreny Ha Cabuna

AKo OTKpecHBau apBeTa Oalyl TpaHy WM TO Ypaau OHaj KOju paay Ha CKelaMma, 1ma youje
YoBjeKka KOjH je Ty MpoJia3uo, OH he oaroBapaTh ako je Ty TpaHy Oalllo Ha jaBHU IyT U HHUje
Tako 00jaBuo aa ce Hecpeha moxke n3djehn. Mehytum, Mynuje kaxe 1a u 'y citydajy z1a ce TO
JIOTOJM Ha IIPUBATHOM IIyTY, MOKE CE BOJUTH CIIOP 300T HellaXbe — culpa: HeMapHOCT, HauMe
MOCTOjH OHJA KaJa HUje MPEIy3eTO OHO IUTO OM MaKJbUB YOBjeK MOTA0 MPEIABHUIjETH UIH je
0my10 00jaBJFEHO TEK OH/IA KaJla c€ ONacHOCT BHIIe HUje Mora n30jehn. [To oBom Munubemy
HEMa BEJIMKE Pa3lIuKe y TOME Jia JIM je IyT ONo MPUBAaTHH WM jaBHHU, jep IMyT YeCTO MpoJa3u
NPEKO TIPUBATHHX 3EMJBHINTA. AJIM aKO Ty HHUje II0CTOja0 HHMKakaB IIyT, OHJA CE€ OAroBapa
camo 3a dolus, 1a ce He Ou HamMjepHO Oanano Ha OHOT 3a KOTa C€ BHH J1a IPOJIa3H; Y OBAKBOM
ClTy4ajy, YIMHHOIy Ce HE MOXKe MPUITICATH OArOBOPHOCT 32 HEHMaXmy- culpa, jep OH HHje
MOTao Kao MPOpOK MpeIBHIjeTH Aa he mpeko Tor 3eMJpHIITa Heko mpenasutd. (I[IpeBox
Munena [lonojan, [Ipaktukym 3a pumMcko npaso, beorpaa, 2010. 265.)

50 D.9.2.52.2. Alfenus libro secundo digestorum

In clivo Capitolino duo plostra onusta mulae ducebant: prioris plostri muliones conversum
plostrum sublevabant, quo facile mulae ducerent: inter superius plostrum cessim ire coepit et
cum muliones, qui inter duo plostra fuerunt, e medio exissent, posterius plostrum a priore
percussum retro redierat et puerum cuiusdam obtriverat: dominus pueri consulebat, cum
quo se agere oporteret. Respondi in causa ius esse positum: nam “eam” si muliones, qui
superius plostrum sustinuissent, sua sponte se subduxissent et ideo factum esset, ut mulae
plostrum retinere non possint atque onere ipso retraherentur, cum domino mularum nullam
esse actionem, cum hominibus, qui conversum plostrum sustinuissent, lege Aquilia agi posse:
nam nihilo minus eum damnum dare, qui quod sustineret mitteret sua voluntate, ut id aliquem
feriret: veluti si quis asellum cum agitasset non retinuisset, aeque si quis ex manu telum aut
aliud quid immisisset, damnum iniuria daret. Sed si mulae, quia aliquid reformidassent et
muliones timore permoti, ne opprimerentur, plostrum reliquissent, cum hominibus actionem
nullam esse, cum domino mularum esse. Quod si neque mulae neque homines in causa
essent, sed mulae retinere onus nequissent aut cum coniterentur lapsae concidissent et ideo
plostrum cessim redisset atque hi quo conversum fuisset onus sustinere nequissent, neque
cum domino mularum neque cum hominibus esse actionem. Illud quidem certe, quoquo modo
res se haberet, cum domino posteriorum mularum agi non posse, quoniam non sua sponte, sed
percussae retro redissententiarum.

D .9.2.52.2. Anden Bap, u3 apyre kmure [lurecra

Masre cy BykiIe J1Boje TepeTHHUX koia y3 Kamuroncko 6p1o, 1 TOHHYH Cy I'ypajii IIpBa KoJia
Koja Cy Omjia HarHyTa Ha jeqHY CTpaHy, 1a OW Mas3re MOIJIE JaKIle 1a ByKy. Y mehyBpeMeHy
JI0E-a KoJla Cy HoveJia a My Ha3aj ¥ TOHMYH KOjH Cy Ce HalasWiIn u3Mel)y Kona cy moByKIIH
IpBa KoJIa M OHA Cy yAapHia y Ipyra Koja u norasuia tyher po6a. tberos rocronap Me muTao
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pa3Boj 00jeKTUBHE aKBUJIMjaHCKE OTOBOPHOCTH Ka Cy0jeKTHBHO] U U31Baja
TP BEIUKE MOCIbEIAHIIE’ :

1. O61M POTUBIIPABHOCTH je OMO CY’KEH jep MaKo je mocTojaja mTeTa
Kao MOCJbeINIa MPOTUBIPABHOCTH, YUMHHIIALL CE€ MOT'a0 €KCKYJIHUPaTH
OZITOBOPHOCTH aKO j€ MOCTOja0 HEAOCTATAK HEMaX ke NI HaMjepe.

2. Kynmna ce npernuTaia 1 HacTojajia u3jeJHaYUTH Ca HH]YPHUjOM.

3. Kynna npomupyje o0MM OIrOBOPHOCTH TaKo LITO aKT KOjU je Ouo
prima faciae y ckiasy ca 3aKOHOM MO>KE OUTH IPOTUBIPABAH aKo je MOYHILEH
JIOJIO3HO HJIM HETIaXKJBHBO.

OBe erane pa3Boja MOKa3yjy CYLITHHCKH OZHOC KOjH je TOCTOjao
usmel)y fnomyca, HHjypHje 1 KyJre y eBOTYLIHjH aKBHIINjaHCKE OTOBOPHOCTH.
VY mpenkiacMuHOM, YeCTO Ha3MBAaHOM apXaWyHOM NpaBy HHjypHja je
M3jeHaYaBaHa ca JIOJIyCOM, OJHOCHO OATOBOPHOCT 3a Palme Koje Cy
KBaJu(HUKOBaHe Kao iniuria occiderit, rumperit, urerit, frangerit cy Oune
CaHKIIMOHHUCAHE 10 AKBUIIMjEBOM 3aKOHY CaMO aKo je Ha CTpaHU MOYMHHOLA
Ouia HecyMIbMBa HaMjepa 3a MounmkemeM ennukTa. Ctora mpema bajaapry,
MIpaBHU MPOCTOP OATOBOPHOCTH 332 HEHaMjEpPHO HAHOLICHC IITETE OCTaje
HEHCTPaXkeH Y CTApOM IIpaBy, IITO jeé y CYIPOTHOCTH ca onmrenpuxsahexn
CTaHOBHIITEM Y POMaHUCTHIIH O ,, YUCTO NOCIHEAUIHOM MPUCTYTY™ ( reinen
Erfolghaftung)®. UucTo nmocssemu4HM MPHUCTYTI Cy 3aCTyMaje MaCHOHUPaHe
MpHUCTATNIE TyMauekha HHjyprje Kao 00jeKTHBHE OJATOBOPHOCTH, MO KOjeM
cBaka panma 0e3 o03upa Ha YCIIOBE MO KOJUM je TpeAy3eTa JTOBOIH
[0 LITETHE IMOCJhENMIIE KOja C€ CAaHKLIHMOHUIIEC AKBUIIMjJEBUM 3aKOHOM.

MIPOTHUB KoTa Tpeba J1a MOKpeHe TyxO0y. OAroBopHo caM Ja TO 3aBUCH OJf OKOTHOCTH, aKO Cy Ce
TOHWYH KOjH CY C€ HAJa3WIH W32 MPBHUX KOJIa HAMjEepHO CKIOHWJIH y CTPaHy a MOCJhEINIa je
Ouia 1a Masre HUCY MOIJIE 3a/Ip)KaTH Kojia ¥ Ouiie Cy IMOByYeHe HBeroBoM TexuHoM. Tana ce
He Moke moguhu Ty>k0a IPOTHUB BIACHUKA Ma3TH, ajli C€ aKBIJIMjaHCKA Ty)X0a MOxke moauhu
MIPOTHB JIMLA KOj€ j€ AP>Kao Kojia Ma UX MyCTHIIO, jep aKo JIHULE KOje JPKH HEeIlITo, MyCTH ra
u oMoryh# 1a OHO yJapHl y JIpyro HEUITO HAaHOCH IITETY, Kao HIIp. Kaj HEKO BOIM Marapiia u
HHjE Y CTamy Ja ra 3aJipXH, WIKM UCIajbyje U3 MyIIKe WX Oaly HEeLITo APYro U3 pyKe. Al
aKo Cy Masre YCTYKHYJIE 3aTO LITO Cy OuJe IMperulalieHe, a 1 TOHWYH Cy OMIIM IpeIUIallieH
na he OuTH mperaskeHu, MyCTHIIN KOJia, Ty>k0a ce He MOXKe TIOIUNN MPOTUB BHUX, aJlH MOXKE
NPOTHB BJIACHUKA Mas3rM. AKO HM Masre HH TOHMYH HHUCY Y3pOK Hecpehe, anu Masre HHUCY
MoTJIe Ap)KaTH TOBap, WK Cy MOKymaBaie (Oe3ycIjemrHo) qa ByKy TOBap, OKIH3HYNE Cy
ce W maje, a TO je MPOy3pOKOBAJIO Ja KoJia WAy Hasal, a TOHWYHMa je Owio Hemoryhe ma
3apKe Kojla Koja cy Oniia HarHyTa Ha jeqHy CTpaHy, TaJa ce HHje Momia moguhu Ty:x0a HU
MIPOTHB BJIACHWKA Ma3T'H HU MIPOTUB FOHMYA. JEIHO je CUTYypHO, O3 0031upa Ha OKOJHOCTH, J1a
BIIACHHK Mas3TH Koje cy Omiie Ha 3ai0j CTpaHH HHje OATOBOpaH, jep OHE HUCY WIILIE Ha3ad
nIoO0poBoJBHO, Beh cy Omiie moBydeHe.

51 Ben Beinart, op.cit., 285.

52 Ulrich von Liibtow, Untersuchungen zur lex Aquilia de damno iniuria dato, Berlin,
1971., 84.
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KonTpaaprymenrte 3a oBako €KCTpEMHE CTaBOBE Hala3UMO U Y CaMOM
3akoHy JBaHaecT Tabnuua, y cinydajy 6anaya korsea>. Muave, cam bajHapt
MpHnajga rpyny NpucTainia o0jeKTUBHOT TyMauemha HHjypHje, jep cMaTpa
Ja je MHjypHja y paHOM TyMauerwy PUMCKHX MpaBHUKAa O3Ha4daBajia non
iure JjenoBame, aKie MPOTUBIPABHOCT y 00jeKTUBHOM cMuciy™'. Kan je
Jouuio a0 nudepeHuupama HHjypUje Ha KYJIIO3HH U J0JIO3HU €JIEMEHT,
U J1a JIM je UHjypHja Y CBOM MPBOOWTHOM 3Hauewy Ouia 00jeKTUBHE HMIIN
cyOjeKTUBHE MPHUPOJE, Cy MUTamba Koja Cy HApOYUTO aKTyeJIHa Y CKOpHje
BpHjEeMe Y POMaHHUCTHIIN>.

VY KJIaCHYHOM NpaBy JA0JIa3u 10 MPUOIUKaBamka MOjMOBa KYJIIE U
HHjypHje y KOHTEKCTY AKBHJIMjEBOT 3aKOHA JI0 T€ Mjepe J1a X YaK YJIIHjaH
HOTITYHO U3jeiHavyje, cMaTpa X cHHoHMMuMa®. JIuntoB Takohe nzjeaHayana
UHjypHjy U KyJIly, cMaTajyhu Aa cy0jeKTHBHA JTUMEH3H]ja HH]jypHje 3a1paBo
kynna (Das Wort ,,iniuria®“ als objektive und subjektive Rechtwidrigkeit —
culpa)®’. Jepunr™ cmarpa 1a ce cxBarama HHjypHUje Y CMUCIY KYJITIE U J0JTyca

53 bamad xormsba, KOMe Ce KOIIJbE CITy4ajHO OMaKHe 1 yOuje mpoa3Huka (si telum manu
fugit magis quam iecit, aries subicitur, VIII Tabnuna, 24 a.) He cMaTpa ce KPUBUM jep My je
Kao ka3Ha oipel)eHo )KPTBOBamk-€ OBHA 3a poAOMHY HacTpanaior. Jlakie, mpemMa CaHKIHUjH Koja
HE NpeCTaBba OAMAa3ly peMa HBErOBOM JKMBOTY U THjEIy, MOXKEMO 3aKJbyYHTH Ja Ce HHUje
CMaTpao KpUBHM, Oap HE y OHOj MjepH KaKo je cMaTrpaH KPHBHUM OHAj KO je HaMjepHO Oanno
KoIUbe Ha Apyrora. Beh je y Bpujeme noHomema 3akoHa [BaHaeCT TaOIUIA, a cacBUM Moryhe
je a oBa ofpenda naTupa U3 paHujer nepruoma, mocrojana yonakeHa OATOBOPHOCT 32 HEXaTHO
nocryname. To cBakako TOBOPH O HAPOYMUTOM PUMCKOM TaJEHTY 3a IPABO M CIIOCOOHOCTH
HajcTapujux PumubaHa ma ocjeTe CyNTWIHE pa3iuke y CTEleHOBamwy KpuBuue. Hacympot
TOME TIOCTOjU MPABUIIO 32 KOj€ c€ TPaAWLMOHAIHO cMarpa Jia ra je YCTaHOBHO Kpasb Hyma,
a Koje Kaxe Ja he cMpTHOM Ka3HOM OHTH KaKH-CH OHAj KO yOWje clloOOmHOT HoBjeka (qui
hominem liberum morti duit, paricidas esto). Cmarpa ce 1a 0BO IpaBHJIO MPHIIAAa KOPILyCY
KpaJheBCKUX 3aKoHa (T3B. leges regiac) U caMHM THM OBO APEBHO NPAaBHJIO ¢ 003UPOM Ha
BpHjeMe Yy KOjeM ce cMaTpa Jia je JOHEIICHO, HHje MO0 3Ha4YajHIje YTHUIATH Ha (OpMUpamke
KOHILIETITa PAHOAKBUIIjAHCKE OJITOBOPHOCTH.

54 Ben Beinart, op.cit., 379.

55 Bun. Alan Rodger, What did Damnum Iniuria actually mean? Mapping the law:
Esseys in memory of Peter Birks, Oxford, 2006., 421-438., Paschalis Paschalidis, op. cit.,
Maria Floriana Cursi, op. cit.

56  D.47.10.1.; D.9.2.5.1. Iniuriam autem hic accipere nos oportet non quemadmodum
circa iniuriarum actionem contumeliam quandam, sed quod non iure factum est, hoc est contra
ius, id est si culpa quis occiderit: et ideo interdum utraque actio concurrit et legis Aquiliae et
iniuriarum, sed duae erunt aestimationes, alia damni, alia contumeliae. Igitur iniuriam hic
damnum accipiemus culpa datum etiam ab eo, qui nocere noluit.; D.47.6.1.2. Si plures servi
damnum culpa dederint, aequissimum est eandem facultatem domino dari.; Gai.
Inst. 3.211. : is iniuria autem occidere intelligetur, cuius dolo aut culpa id acciderit.

57 Ulrich von Liibtow, op. cit., 83.

58  Rudolph von Jhering, Das Schuldmoment im romischen Privatrecht in Vermischte
Schriften juristischen Inhalts, Aalen, 1968., 155.
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JeCUJIo y BpUjeMe JjelioBama KIIaCHIHE jy pUCTIPYACHIIM]E a 10 U3jeqHaueHha
KyJIe ¥ WHjypHje je JOLLIO y BpUjeMe AjesioBamba IMpaBHUKA U3 MEepuoaa
BrnagaBuHe nuHactuje Ceepa®. MIHTepecaHTHO je a M HEM30CTaBHO je
MATamke KOje Ce MOCTaBJba Yy TOKY TyMauema CaMUX M0jMOBa MHjypHja U
KyJIa, a TO je Ja JIM WHjypHuja 3Ha4l KPUBUIIA U Ja JH [0 TOM KOHKPETHOM
3HaUCHY MOXKe OUTH U3jeAHaueHa ca KyanoM ? CaM rojaM KyJre y KOHTEKCTY
AKBHWIIHjEBOT 3aKOHA je TyMaueH BeOMa €KCTEH3MBHO, Of] CXBaTama KyJIIe
Kao KpuBHIle y mupem cmucy ( fault at large®) roje ce kysma cxBarta kKao
BHILIK M0jaM ( genus proximum HJIHM MO XaycMaHUHTepy ,,Oberbegriff™
') 3a HaMmjepy W 3a HEMaKmwy, 10 CXBaTama KYJIe Y yKEM CMHCIY Kao
HETa)KJbUBOT, HEXaTHOT MoHamama (negligentia) oqHOCHO y cMucity culpa
stricto sensu®. Crora je moTpeOHO OAPEIUTH MK GapeM MOKYIIATH OAPEIUTH
y KOjeM CEMaHTHYKOM CMHUCITY PUMCKH [TPaBHULY BUJIE IOy apHOCT HU3Mehy
HHjypHje 1 KyJme. AKO ce y pardiamuBamy MOryhix 3Hauema nHjypuje mohe
0]l 00jeKTHBHE aKBUJIMjaHCKE OJTOBOPHOCTH M H-EHOT NIOMMama WHjypHje
Kao aKTa MPOTUBIPABHOCTH, OJHOCHO NMPOTHUBIPABHO MU OecCHpaBHO
Mpeay3eTor YMHA, OHJIA KyJIIa Kao MIPaBHOTEXHUYKY TEPMHH MPEy3HMa CaB
Taj 0OMM 3Ha4Yema U Haarpalhyje ra yBohemeM U CyOjeKTHBHE AUMEH3HU]E Y
aKBUJIMjaHCKY oAroBOpHOCT. CTora ce He Moke peh 1a cy KyJna ¥ HHjypHja
CHHOHHUMH jep je KyJa y NpeTX0AHO HaBEACHOM KOHTEKCTY HIMPH I0jaM
o1 uHjypHje. Y mpakTUYHOM CMHCIY, OHOCHO LITO C€ THYE IMPHUM]jECHE Y
MIPaBHOM IIPOMETY, TEPMUHOJIOIIKA pa3inka u3Mely nHjypuje u Kyirme Huje
MIPOM3BOJINIIA TIOCJBENIMIIE CBE JIOK CE KYJINa HHje Mouesa CXBaTaTH Kao
eKBHBaJICHT Henaxmy (negligentia). Kynma cxBahena y yxxem cmuciy uin
culpa stricto sensu 1epUHUTHBHO Ce OBaja 01l MHjyPHje jep je yKU JoMallaj
OZITOBOPHOCTH KOjH OHA MTPOM3BOJN Y OTHOCY Ha 0OMM OATOBOPHOCTH KOjU
ce MPOM3BOJIU MOCTYTAkEM UHjypuja®.

59  Junactuja CeBepa je BIagaia pUMCKHAM [apCTBOM y niepuoxdy ox 193. 1. H.e. 1o 235.
LH.C. KajJa je yOujeH u mocbeNbH BIajap Te AuHactuje, Anekcannap Cesep. To je Bpujeme
BEJIMKHX MPaBHUYKNX UMeHa Kao mro cy [lanuaujan, Tpudonun, Kanucrpar, Teprynujan,
Mapnwujan, [layn, Ynnujan, Monectus. Mako ce 3BaHUYHO yOpajajy y NpaBHHUKE KIaCHYHE
JYpUCTIpYACHIIHje, cMaTpa ce Ia AjeI0Bamke OBUX MPABHUKA MPEACTaBIba 3peo ( MITH 371aTHO)
no0a KJIacu4He jypUCTIPYACHIIH]E.

60 Reinhard Zimmermann, The Law of Obligations, Roman Foundations of Civilian
Tradition, Oxford, 1996., 1005.

61 Herbert Hausmaninger, Das Schadenersatzrecht der lex Aquilia, Wien, 1990., 25.

62 Eric Descheemacker, The Divisions of wrongs : a historical comparative study,
Oxford, 2009., 96.

63  Munomesunh HaBOAM 2 OUBWIHK AeaUKT Damnum iniuria (culpa) datum 3ampaBo
3HAYM OATOBOPHOCT 32 HEHAMjepHO HAHONICH-E INTeTe. APryMEHT 3a TaKaB CTaB Halla3H
y moucToBjehuBamy Kynme W HWHjypHje OA CTpaHe PUMCKHX MpaBHHKA, Ma MpPeMa TOMe
HMHBOJIBHPAKBEM TOjMa KyIIe y TyMauerme AKBHIMjEBOT 3aKOHA, JONA3H [0 IPHXBATamba
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Tpeha etana y aujanexkTuiy ogHOCa U3Mely HHjypHje U KYJIIe, TpeMa
JayOy, ce 3aBpmiaBa Tako IITO KyJjIa Mpey3uMa 3HAuCHE U JIOJIO3HOT U
KYJIIIO3HOT €JIEMEHTA Y YKEM CMHCITY M II0CTaje IpeI3HaK 3a aKBUIHjAHCKY
KpUBHIly y ommTeM cmuciy. Kao TakBa, Kyima ce HaBOJM Kao jedaH of
HEOMXOJHUX eJeMeHaTa 3a ofpehuBame aKBHIIMjaHCKE CyOjeKTHBHE
OATOBOPHOCTH.

[lo XaycmanuHTepy, MOIepHH TI0jaM poTuBIpaBHOCTH (Rechtswidrig-
keit) u kpusmie (Verschulden) Huje jacHO pa3IMKOBaH OJ1 CTPAHE IPABHUKA U3
KJIACHYHOT TIepUO/Ia, TOK HHje IOILIO /1a jACHOT pa3/iBajama MojMoBa iniuria
u culpa®. TajeBa nudepeHirjanmja HHjypHje Ha JOTYC U KYIITy TIPEACTaBba
nBa Moryha HauMHa W3BpIICHA CAMOT JICJTUKTA, Tj. IOJIO3HO (HAMjepHO ) U
KYJIIMO3HO (HeNaXXJbUBO) HaHOIICHke mrete. Morio 6u ce pehu na je Tex
Jyctunujan 610 Taj KO je M3BPILIHO IeTaJbHH]y e1a0opalnjy HHCTUTYTa KyJIIIe,
mudepeHnupajyhu je Ha BUIIE KPUTEPHjyMa pa3iIMYUTOr MHTEH3UTETa®.
[IpaBuio koje ogpelyje Momy rpaHHIly aKBUIHjaHCKE OATOBOPHOCTH je in lege
Agquilia et levissima culpa venit 1ITO 3Ha4H 112 je HajMaba HEMAPHOCT, Y IIHPEM
CMHCITy C€ MOYKE TYMaunTH U KPHBHIIA, HA CTPAHU YYHHHUOILA JOBOANIA 10
MoryhHOCTH ofroBapama o AKBHIIHjeBOM 3ak0HY. OBa KOHCTaTaIfja kKoja
ce MpUIHUCyje Yimujany je 3HauajHa 300T Tora IIITo OHa CTBapa HOBE TPAHUIIC
OITOBOPHOCTH, jep (GaKTHYKU MPOIINPYje 0OMM aKBUJIMjaHCKE OJTOBOPHOCTH
ca KyJIIie Kao OMIITET KpUTepHja Ha Ky y crieliu()UIHOM CMHCITY, OHOCHO
T3B. ,,CBCOIIITY KPUBHILY . 3aIIPaBoO, OBa EKCTEH3H]a caMe KyJire MOau(UKyje
U TI0jaM HHjypHje, T€ Ce TaKO MHjemha KBaJn(uKalnja HaunHa U3BPIICHA
JIeNUKTHE paame. Kan ce unmeHuIe carnenajy Ha Taj HauuH, IOCTaBJba ce
nuTtame Ja 1 Tpeba naparpad o culpa levissima mocMarpary Kao OmITe
MPaBWJIO WJIM MPABUIIO KOje Ce MHTEPIPETHPa 3aBHCHO O KOHKPETHOT
YHHEHUYHOT CTarba, OJHOCHO ITPABHJIO KOje HHje MMAaJIo TeHEPaIHHU KapaKkTep
Beh je 6mo ad hoc ymoTpebspaBano. YKOIHKO OH ce y3elI0 Kao HECyMIbIBa
YUH-EHUIIA 1A j€ OIIITET KapakTepa, OHJa OM ce IHjeIOKYITHO TyMaueHmhe
3aKOHa MOAM(PUKOBAIO®.

KOHIIETITa Cy0jeKTHBHE aKBUIIMjaHCKE OATOBOPHOCTH. [IpnxBarameM OBOT CTaBa, HCKIbYUYje
ce MOryhHOCT OITrOBOPHOCTH 3a JIOJIO3HO HAHOLICHE LITETE Y KOHTEKCTY AKBMIIM]EBOT
3aKOHa.

64  Herbert Hausmaninger, op. cit., 19.

65 D. 50. 16. 213. 2: “Lata culpa” est nimia neglegentia, id est, non intellegere, quod
omnes intellegunt; Paul. D. 50. 16. 223. : “Latae culpae” finis est, non intellegere id, quod omnes
intellegunt; D. 36. 1. 23. 3: non fecit lata culpa, non levi et rebus suis consueta neglegentia, D.
41. 1. 54. 2: sed damnum dando damni iniuriae tenebitur, ut tamen culpam in damno dando
exigere debeamus graviorem nec tamen levem quam ab extraneo; D. 9, 2, 44 pr.: in lege Aquilia
et levissima culpa venit

66  Mek Kopmak je H3HHO CcTaB 1 je ¥ HajMama HeMa)kKiba Ha CTPAH! OYWHHOIIA ITETe
JIOBOJbHA 1A C€ yMOTpHjedH Tyk0a M3 AKBUIM]EBOT 3aKOHA, CaMO Y CIy4ajy Kaja HOCTOjU
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Jla Ou ce mpaBUITHO CXBaTUIIO 3HAYCHE U MjECTO TMOjMa UHjypHje Y
AKBWJINjEBOM 3aKOHY, HEOIIXOAHO j€ OAPEANTH I0jaM HHjypHje Y OTHOCY
Ha JaMHYM ( mteta). Damnum (wrere) u uHjypuja cy conditio sine qua non
3ajeHO ca Kay3aJHUM HEKCYCOM 3a TOCTOjambe aKBHIINjaHCKE OTOBOPHOCTH.
[IpBeHCTBEHO ce MOpa OAPENHMTH 3HAUCHE caMor IojMa JaMHYM Y
AKBUJIMjAaHCKOM KOHTEKCTY. AKBUJIMjaHCKa IITETa O3Ha4YaBa MMOBHHCKHU
ryOuTaK Koja JOBOAW 10 yMamemha LjeJIOKYITHE MMOBHHE OIITEhEeHOT.
[Nojenunu ayTopH Cy H3HOCHIIN T€3€ O EBEHTYAIHOM MapajieIu3My y 3HaUCHY
n3mely akBrIIMjaHcke HHjypHje n gaMmayma®’. KipydHe pujedn AKBHIIUjEBOT
3aKOHA Cy YCKO TOBE3aHE M TyMadeHE Cy y KOHTEKCTY aKBUJIMjAHCKE
OJITOBOPHOCTH, TaKo /1a MOCTOjU U MeljycoOHa yCIOBJbEHOCT 3HaYCHa THX
pujeun. Cam mojam HaHomewa mreTe apyrome ( damnum datum) Hema
JETTMKTO3HU KapaKTep YKOJIMKO ce Ta IITeTa He HAHOCH WHjYPHO3HO (iniuria).
Tako ma u cam mojaM JaMHyMa, OTHOCHO LITeTe Hehe MMaTh UCTO 3HAYCHE
YKOJIMKO C€ HE HHTEPIPETUPa Y KOHKPETHOM, aKBUJIMjaHCKOM KOHTEKCTY.

5. 3ak/pyuak

WHjypuja y akBHUIMjaHCKOM KOHTEKCTY TMpEy3uMa pas3IMuuTa
TyMadema Kpo3 pa3jnyuTe BpeMeHCke emnoxe. Kpanudukauuja pagme
M3BpLICHA CE€ MHUjeba O]l CXBaTame HHjypUje Y CMHUCIY OO0jeKTHBHE
MPOTUBIPABHOCTH A0 KJIACHYHOI MOUMamha WHjypHjEe Y CMUCITY KyJIe U
noiyca. [IpomjeHa monmama uHjypuje je oapeheHa KOpujeHUTUM IpOoMjeHama

CBHjECT O BpLICHY IITETHE Paibe, ONHOCHO LITETHA Pajiiha CE BPIIN Ca 3HAHEM U BOJHOM O
€BEHTYAJIHO] TOocJbeaunu panme. OH cBOj CTaB 00pa3naxke MOBE3UBAKEM 3HAYCHA YBOTHOT
naparpada ca cnujenehum maparpagom D.9.2.44.1. Quotiens sciente domino servus vulnerat
vel occidit, Aquilia dominum teneri dubium non est; Ako po6 yOuje niu paHu Apyrora y3 3Hambe
CBOT rocnozapa ( 0 TOj YHHEHHIN), TOCIIOAAP jeé HECYMIMBO OATOBOPAH MO AKBHIN]CBOM
3akoHy. OBo Mek KopMakoBO cTaHOBHIITE HHje OMTHO yTHIIAJO Ha MOJECPHE CTaBOBE IIje
ce oapenHuua o culpa levissima cxBara akcuomatnyno. Bun. Olga Tellegen- Couperus, The
limits of culpa levissima, HaBogu Tpu pasnora 30or dera culpa levissima uma orpaHuyeH
IOMET y ofpehuBamy aKBUIHjaHCKE OATOBOPHOCTH: ,,IIpBO, TO O OMIIO BPIO HEMPAKTUIHO
npaBuiio ¥ oHeMoryhaBajo OH CBakoJHEBHH HBOT y Pumy. JIpyro, na ce TO NpaBHIIO
JOCIJBETHO CIIPOBOIMIIO TTOCTOjalil OW U APYTH M3BOPHU KOjU OW CBjEAOYIIN O MPHUMjCHH TOT
mpaBmiIa. A TakBuXx mpaBmia Hema. Tpehe, ako je culpa levissima Ouina kputepnj HeonxonaH
32 YCTaHOBJbCHC AKBHJIMjaHCKE OJITOBOPHOCTH, 3aLITO OU Ce MPaBHHIM TOJIHMKO TPYAWIH Jia
o0jacHe KyiIly, OHOCHO Ja HaBely KakBa CBE IOHAIAka C€ MOTY CMAaTpaTH Ky/IINO3HUM
noHamamuMa. [lo MoM Munsemy culpa levissima je mocrojana ako je MOCTojajia CBHjECT
rocrozapa o ITETHUM paJmbaMa BEeroBor poda‘.

67  Axnbanese cMarpa J1a je AeEMBHpaTHa HHjypH]ja, a aHAJIOTHO TOME M aKBHJIMjaHCKa
WHjypHja 0O3HadaBa aKT M3BpIIEH (PU3UYKOM CHIIOM Ha IITETy Heke ocobe ( delitto relizzato
con violenza fisica ai danni d’una persona), Bua. Albanese, Una congenttura sul significato di
,, Iniuria“ in XII tab. 8.4., 21-36.
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IPYLITBEHUX OHOCA KOj€ Cy TIOKa3aJie 1a je HEOAP)KUBO CXBATAE HHjypHje
Ka0 00jEeKTHBHOT €JIeMEHTa aKBUIIHjaHCKe OArOBOpHOCTH. O CIIOPHOj TpHpOAK
1ojMa MHjypHja y MOAEPHO] POMAaHUCTHIIM TIOCTOj€ MHOTE TEOPH]jE IIPH YEMY
ce MOT'y pa3JIMKOBAaTH JIBE€ I'pyIle CXBaTama: CyOjeKTMBHO U OOjeKTHBHO
cxBaTame. JloMHHaTHO, 00jeKTHBHO CTAaHOBUIITE NMOPa3yMHUjeBa Ja HHjypHja
03Ha4yaBa MPOTHUBIIPABHOCT, O€3 KYJIO3HOT U J0JIO3HOT €JIEMEHTa, a KyJa
MpeacTaBjba KOHCTPYKIM]Y KOja HacTaje HAaKHAJHO J1a OM ce MpeBa3uIlIn
cTporo o0jekTuBHU eneMeHTH. [Ipema ,,00jekTuBHCTHMA KyJITIa TPECTaBIba
ojaM KOjH je IPOM3BOA [jeTaTHOCTH KJIAaCHUHE JypUCIPYyIEHIIH]e U KOjH je
Ka3yHUCTHUKH ogpeheH. HacynmpoT TakBOM cTaHOBHIITY, jaBJba ce cy0jeKTHBHA
,»CTPYyja‘“ Koja 3acTyma CTaB 0 HHXEPEHTHOCTH KYJITIE U 10JTyca 0jMy HHjypHje.
Kyp3u n3HocH jeAMHCTBEH CTaB 0 CyOjeKTUBHOM UACHTUTETY UHjypHje, KOju
3HAYM /1A je MHjypHja OpUTHHAIHO 3HAUMIIa J0JIO3HO MoHamame. [loBesnBame
aKBHJIMjaHCKE MHjypH]j€ ca TIOjMOM HH]jypHUje Y CMUCITY TOCEOHOT [IUBHIIHOT
JeNMKTa, TaKohe je apryMeHT y Mpuiior cyOjekTuBHe Teopuje. Kypsu TBpan
Jia je caM 1ojaM MHjypHje mpey3eT u3 Beh mocrojeher HUBUIHOT ACTUKTA
HHjypHje, U 1a cTora uMa JoJIo3Ho 3Hadewme. [lonej, bepkc, [larsnu cy
Takohe 3aCTYIMHUIY CTAaHOBHUIITA O aHAIIOTHUjU W3Mely UHjypHUje y CMUCITY
contumelia 1 akBUIIMjaHCKE MHjypHje Kao J1Ba JENHUKTa KOja Cy CPOAHOT U
MOBE3aHOr 3HavYewa. MHjypHja je y nuzBopuma yecto nouctosjehnBana ca
KYJIIIOM ajii OOMM U 3HaueHe 0Ba 00a aKBUIIMjaHCKA T0jMa j& AUCKY TaOHIIaH.
Kynna y yxewm cmuciy (culpa stricto sensu) npencraBiba HEMapHOCT, HEHAKELY
U IpeACTaBJba CaMo jefiaH eleMeHT uHjypuje. Yecto ce cpehe 3Haueme KyJrme
Kao TeHepasHoOT, OMIITET, MTPaBHOTEXHUYKOT MojMa 3a KpuBuLy. Crora je
BpJIO TPOoOJIeMaTHYHO MoucToBjehnBame KyJme U HHjypuje KOjy cy YMHHIN
KJIaCUYHHM NpaBHULHK (YnmujaH), jep MocToje 3HaueHkCKe Bapujanuje 00a
nojma.

3a aKBUJIMjAaHCKY OATOBOPHOCT je€, MOpEed OCTaJuX HEONXOIHHUX
ycJIoBa, MOTPEOHO YTBPAUTHU KaJa je WHjypHja U3BPLICHA JTOJO3HO a Kajaa
KyJnno3Ho. J[oo3Ha WHjypHja je CAaHKIIMOHHCAHA Yy HajCTapujeM MEepHOAY
MIPUMjeHa OBOT 3aKOHA, a TPETUPALE KYJO3HE HHjypHje H3a31uBa HEAOYMHUILIE
y Teopuju. OnmrenpuxsahieH cTaB je Aa je Kyimna yBeleHa y KIacCHYHOM
MpaBy W Ja je Taj AOLUIO A0 ,, KOIEPHUKAHCKOT MPEOKPEeTa’ y OCHOBY
aKBHJIMjaHCKE OITOBOPHOCTH, 07 00jeKTHUBHOT Ka Cy0jeKTUBHOM. MehyTum,
cranoBuiuTe Mapuje Kypsu ykasyje na cy mpucyTHE U TEOpHje Koje TBpAE
MOTIIYHO Vice versa 0BOM JJOMUHAaHTHOM CTAHOBHUIITY M KOj€ YIIPKOC CBOjOj
JEIMHCTBEHOCTH, YCIjELIHO er3ucTUpajy y pomanuctuuu. Ha ocHOBY oBako
OLITPO MOJHjeJbEHNX CTAaBOBA, TEIIKO j€ MOKJIOHUTH Bjepy jeIHOj WIIH IPYTOj
CTpaHHU U 3aHEMapUTH KoHTpaaprymente. Hajoosse a 1 HajuctipaBHUje 61 010
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(hopMupaTH ymjepeHu CTaB KOju OM MOMHUPHO U CyOJEeKTHBHO U 00jeKTHBHO
CTaHOBHILTE U HA OCHOBY KOra OH ce HajycIljellIHHje MOTrao JIOKaJu30BaTh
MIOJMOBHU M 3HAYEH-CKU IPOCTOP aKBUJIMjaHCKE WHjypHje. Taj moMupsbuBu
cTaB OM MOpAo J]a yBaKd OCHOBAaHE apr'yMEHTE U Cy0jeKTUBHOT H 00jeKTHBHOT
CTaHOBHILTA U A2 MOHYAH CHHTETHYKO pjelIeHe Koje OM MmojjeiHaKko Onio
MPUXBAT/BUBO U CyOjeKTUBUCTHMA M 00jeKTHBUCTHMA.

Mirjana Bogunovié¢, LLM
Teaching Assistant,
Faculty of Law, University of Banja Luka

The meaning of term “iniuria® in the context
of delict “Damnum iniuria datum”

Summary

This article is an attempt to determine the meaning of the term “ini-
uria” in the context of the Roman law tort called “Damnum iniuria datum”
(a wrongful damage inflicted to another’s property) and to delineate it from
the meaning of the specific tort called “Iniuria” (per alias personas) which
is aimed at protecting a person’s physical and moral integrity. Under the
concept of “iniuria”, a harmful action is qualified as a tortuous act if it has
been committed “occidere, urere, frangere, rumpere”. It inevitably raises the
question concerning the original meaning of iniuria at the time of enacting
lex Aquilia; namely, did iniuria imply a subjective relation of the perpetrator
to the wrongful act or an objective presumption of violating the ius civile and
bonos mores? The nature and the meaning of iniuria have been subject to
long-standing discussion in Roman Law theory which has yielded numerous
standpoints on this subject matter. However, the legal theory has not engen-
dered a unified position on this issue. The actual evolutionary development
of iniuria and numerous legal theories do not coincide in some aspects.

Key words: lex Aquilia, iniuria, culpa, dolus, damnum, subjective stan-
dard, objective standard
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