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1. Introduction

The adoption of any new constitution is based on the assumption thatit rests on
the principle of legitimacy, which is two-fold: first, the legitimacy of the formal
process of adopting the constitution and, second, the legitimacy of establishing
a general normative framework for a prospective development of a system of
fundamental values. The constitution establishes “a morally superior set of
values, rights and principles”, which are the guiding principles of social and
political life (Pasquino, 1998, p. 45). Hence, the constitutional and the value
system may not be observed in isolation because they are largely interrelated
and complementary. Nor may the circumstances in which the constituent power
creates a framework of a fundamental value system be observed without taking
into account a range of diverse (non)legal factors which contribute to shaping
the constitutional principles and their interpretative evolution.

Being the cornerstone of constitutional democracy, the constitutional princi-
ple of representation is one of the fundamental values which deserve special
consideration. Given the fact that this principle and the entire system based on
the separation of powers are necessarily subject to change even in traditional
(developed) democracies, the confusion and disorientation encountered by new
democracies (such as Serbia) in the process of shaping citizens’ value judgments
is by far more substantial. The Serbian scholars have beencaught in the trap of
trying to “defend” the liberal principle of free parliamentary mandate, which
made citizens suspicious and distrustful towards the entire value system pro-
claimed under the Serbian constitution.

2. The Constituent Power and the System of Fundamental Values

Being interpreted by the constitutional judicature and perceived in the constitu-
tional theory as a presumption of the legal order, constitution articulates some
fundamental values which reflect the attitude of the constitution founding fra-
merstowards the system of fundamental values. Although the constituent power
should be ideologically neutral in performing its constitutional function, it may
not be value-neutral. In the opinion of K. Hesse (Hesse, 1982: 4), the conception
of “values” (Wertordnung) gives rise to ample questions, such as: what the con-
stitution norms as a value, why and to what extent the constitution builds the
“system”, how the constitutional change can be justified and how extensive the
change may be, particularly in terms of the established “value system”?

Traditional democracies constantly pose these questions and reassess the
answers to these questions. However, the multifaceted problem is additionally
complicated in the circumstances when one system of values is substituted by
another. Questions keep piling up in the event of constitutional discontinuity,
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when there is no possibility to provide for a “peaceful” transformation of value
standards which are commonly associated with continuing interpretation of
constitutional principles. The written constitution is not subject to constitutional
change only through constitutional revision; the change also implies an evolution
in understanding and interpretation of the basic constitutional principles.! The
interpretative evolution involves the need to upgrade the basic constitutional
principles, thus providing for a more rational communication of fundamental
values embodied in the constitutional and political culture.

In new democracies, the constitutional theory and jurisprudence have encoun-
tered a new dilemma: which value standards should the constituent power be
governed by when drafting a new constitution, and what are the boundaries of in-
terpretation of constitutional principles in case of constitutional discontinuity??

The Serbian constitutional theory is still probing for answers to these questions,
which are also pertinent to many other Eastern European countries. At the end
of the 20™ century, the constitutional transformation of Serbia ensued on mul-
tiple scales after breaking away from the socialist system of government, which
featured a specific horizontal and vertical organizational structure of the state.
Despite the attempts of the constitution framers to ensure the constitutional
continuity by adopting the new democratic constitutions (1990. and 1992)), it
was evident that the value system had to be rebuilt from scratch. Nowadays, after
several constitutional and political changes, the Serbian governing authorities
seem to have lost their bearings in the search of the basic value standards.?

On the basis of the historical and comparative experience, a possible solution may
be to reconsider the two obvious alternatives. The first option implies that the
constitutional system shall return to the roots of liberal constitutionality; this
model had been the predominant model of constitutional design in Serbia from
the early 19 century. Another option would be to skip the phase of constitutional

1 G.Burdeau points out that the evolution of a written constitution may be significant in
terms of generating the conditions in which the constitution is applied and interpreted.
(Burdeau, Hamon, Troper, 1995: 51)

2 Theterm “discontinuity” is used here to denote not only the disruption with the previous
legal order but also with the established value system. In that context, we consider that the
countries which traditionally develop the model of democratic constitutionality endeavor
to ensure the continuity of both the legal and the value system.

3 Ten years after the adoption of the democratic constitutions, Lidija B.Fleiner explained
it as follows: “The first ten years of transformation have convincingly demonstrated that
- due to the historical context within which the democratic transition is taking place in
Central and Eastern Europe - a liberal constitutional and democratic design for itself does
not necessarily create a democratic polity properly taken, which functions under the rule
of law.” (Fleiner, 2001: 33)
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liberalism and directly employ the rules of the developed constitutional welfare
state. Resting on the separation of powers and guaranteed human rights, the
latter option implies that the constitutional model shall guarantee new values,
such as: multiculturalism, democratic potential of minorities in the political
system, strengthening the constitutional unity through diversity of political
options, and promoting civic awareness considering that there is a lack of per-
ception (and frequently express disapproval) that the national identity may be
regarded as the constitutional identity.

The experiences of countries with much longer democratic tradition confirm
that the dilemma encountered by developing democracies is nothing new. Thus,
towards the end of the 20" century, the British constitutional authorities had a
dilemma about the values underlying a potential revision of the British consti-
tution, particularly concerning the “suitability of the constitution to the political
realities of post-industrialist, multi-racial, multi-party and relatively egalitarian
society”, which Britain had developed into*. In the opinion of Bruce Ackerman,
neither the French nor the British had ever had much faith in the power of the
written constitution to “constrain the democratic politics”. In similar terms,
Ackerman asserts that the contemporary American theory and practice have
moved in the direction of “emphatic provincialism” (Ackerman, 1997: 772).

There is no dispute about the key hypothesis that the genesis of a constitutional
order is not bound by formerly-enacted rules, and that the constituent power
(pouvoir constituante) as the constituting power is not legally bound either.
However, this hypothesis may be considered in relation to other non-legal factors,
such as the constitutional culture and a developed value system; although they
do not have a direct impact on generating a formal legal pattern and selection
of a constitutional model, these factors still significantly shape the modalities
of their application, particularly in transforming the constitutional principles
into laws.®

This aspect of understanding the constituent power rests on the dual conception
of the constitution, which is perceived in the formal sense and in the material
sense. [t was long ago that the constitutional theory determined that the concept
of “constitution” does not imply only a specific form “enveloping” the materia
constitutionis.The French theorist L. Duguit pointed out that a formal constitu-
tion may be misleading because “the facts are stronger than the constitution”.

4 There are opinions that “the new stress on participant attitudes and behavior collides
with values anciently embedded in the political system”. (Turpin, 2002: 5)

5 The actual impact of “the constitutional culture” may be reflected in the emergence of a
fundamental principle or a basic rule which is generated through constant recurrence and on
the basis of a general consensus; consequently, the constituent power may change such arule
(custom or convention) only through constitutional revision. (Maunz, Zippelius, 1994: 37)

172



W. Iejuh | cTp. 169-184

Similarly, American jurists emphasized that the “law in books” is not necessarily
the same as the “law in action”. In addition to the formal (written) sources, a con-
stitution in material sense presumes the existence of some informal (unwritten)
sources, which ensure permanence and stability to the constitution and which
are developed in a specific “value-driven environment”. The German consti-
tutionalists T.Maunz and R.Zippelius pointed out that an on-going process of
creating the constitution over a period of time results in creating a “mature” or
“fully-grown” constitution.® We consider that this phase may be understood in
the broadest sense as a creation of a “mature” constitutional and value system.
The constitutional culture plays a significant role in that context because the
feelings and opinions of the general public support the constitutional princi-
ples to a much greater extent than legal norms including specific content and
sanctions, frequently used as a threat (Turpin, 2002: 5). In the contemporary
constitutional theory, many authors point out that constitutional culture is one
of the essential elements of constitutionalism (along with justice and power).”
Thus, constitutional culture is identified with Ch. Montesquieu’s conception of
“the spirit of the laws” and A.Tocqueville’s conception of “habits of the heart”.

In the process of establishing a new value system, the constituent power cannot
accomplish its legitimacy at once. The citizens’ trust may be earned only through
apersistent effort of the constituting power to develop a system of fundamental
values. In other words, legitimacy rests on the confidence which the constitu-
ting power enjoys at the moment when citizens’ value judgments have not been
developed yet; therefore, it may be more accurate to designate a value system as
alegitimate goal which the constituent power pursues in the course of creating
the constitution as the supreme general legal act. For this reason, the debate on
the adoption of the first/new constitution has to extend to assessing the impact
of non-legal factors on the constituent power, which is not bound by any previo-
us laws. In that context, it may be essential to address the following question:
what is the correlation between the formal constitution and the value system;
in particular, can a value judgment be taken from another legal system and
established under the same pattern just as the formal mechanisms governing
the operation of the rule of law?

6 The terms “mature” or “fully-grown” constitution (“gewachsenen” Verfassung) points out
to its permanent value and prospects (Maunz, Zippelius, 1994: 30). On the other hand, the
British constitutional literature contains an expression “historical constitution”, which also
points out to its permanent value which remained “stuck” in the past (Turpin, 2002: 5) due
to specific circumstances. What these two concepts of constitution have in common is the
content which includes not only formal (written) rules enacted by competent authorities
but also the unwritten rules articulated through constitutional customs and conventions.

7 There are opinions thata good constitution should be a “coherent whole” including three
key elements: culture, power and justice, which are traditionally “at war” but tend to be “in
accord”. (Lutz, 2006: 18)
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In an attempt to provide arguments for a potential response, we must take into
account that similarities generally outnumber the differences among the new
constitutions created in Europe and worldwide in the last decades of the 20,
which was not the case in the early developmental phases of constitutional
history. Whereas the first written constitutions were original works develo-
ped on the grounds of specific origin or particular circumstances in which the
constitutional states had developed, contemporary constitutions include almost
identical constitutional solutions on the separation of powers, human rights and
economic (neo)liberalism. However, the world-wide expansion of democratic
constitutionality does not necessarily entail an equivalent and sufficient de-
velopment of the fundamental value system which is to uphold the rule of law.
This trend of “looking up to others” or replicating the constitutional models of
other states has become almost universal in the contemporary constitutional
context.Constitutional history bears evidence that this trend was also common
at the time when the newly-established states (former colonies) adopted their
first post-colonial constitutions, often replicating the constitutional documents
of the former metropolises®. The consequences of replicating the constitutional
solutions of another state are two-fold: on the one hand, the lack of originality
and a maladjustment to political and social environment yield negative effect
contrary to those that a constitution is supposed to produce; on the positive side,
the attainments of the democratic constitutionality have (thus) been extended to
newly-established systems which tend to develop the value system by engaging
in an on-going interpretation of constitutional rules.

3. Value Judgments about the Representative Mandate

In order to evaluate the achievements of a value system, we may examine the
basic postulates of the rule of law: the principle of the separation of powers and
the guaranteed human rights. These two complementary fields of materiae con-
stitutionis may demonstrate the scope of misconceptions that the constitutional
and political actors may develop about the “values” of constitutional democracy,
which may eventually impede the “defense” of citizens’ value judgments. The
rule of law may be designated as the cornerstone of contemporary constituti-
onal democracy. One of the basic functions of the constitution is to declare the
fundamental constitutional principles, which justify the provisions contained
in other constitutional norms and allow for the interpretation of the constitu-
tion (Burdeau, Hamon, Troper, 1995, p. 52). The countries of underdeveloped
democratic tradition failed to accomplish this principal goal in the earliest stage
of constitutional development (i.e. at the time of introducing the principle of
popular sovereignty in the parliamentary representation system).

8 The process of “globalization of constitutionalism” (Go, 2003: 72) is most prominent in the
development of the post-colonial constitutions in the second half the 20 century.
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Being one of the pillars in the doctrine of parliamentary democracy, the con-
stitutional principle of free parliamentary mandate was put to a serious test in
newly developed constitutional systems. Originally conceived within the fra-
mework of the liberal constitutionality, this principle was subject to significant
transformation in the circumstances of the 20" century multi-party system. As
the number of participants in the representative system increased and the rules
of the political game changed, it could have been assumed that the free parlia-
mentary mandate would experience a transformation in the constitutional state.
However, the evolutive pattern took a different turn under the threat of another
(socialist) ideology which developed in the mid-20™ century, giving impetus to
establishing the imperative mandate. Thus, the (liberal) principle, which was a
value standard of representative democracy, was strengthened on the basis of
ideological discrepancy with another type of (socialist) constitutionality, even
though the evolution of this principle clearly indicated the need to adjust this
liberal principle to the contemporary circumstances (firstin Western democra-
cies where it was originally created) so that it could serve as a model in newly
established constitutional democracies (Kochler, 1995).

Towards the end of the 20" century, the divide in the tissue of constitutional real-
ity of the new democracies was so wide open that it was necessary to dispense
with the former socialist model and accept a completely new system of values.
The prominent feature of socialism was the imperative mandate, which rested on
the party monism and state-imposed restrictions on human rights (particularly
the freedom of thought, opinion and expression). In the new wave of democratic
constitutionality, the Serbian authorities enthusiastically proclaimed the ideas
of representative democracy resting on the original liberal principles. Thus, the
Serbian constitutional theory and judicature tried to “defend” the ideal of free
parliamentary mandate whereas the citizens were not (fully) aware of the im-
portance of individual freedoms and postulates of the representative democracy.
The model was supported in the European professional circles and embodied
in the Opinion on the Constitution of the Republic of Serbia issued by the Venice
Commission (European Commission for Democracy through Law, Opinion No.
405/2006). Yet, the authorities seem to have failed to acknowledge the fact that
there are several schools of thought in democratic theory proposing different
way of determining the content of representation. Thus, the neo-Rousseauean
school of thought insists on the Jean-JacquesRousseau’s postulates governing
the mutual relations between the constituents and elected representatives,
including the radical idea on a delegated mandate (where an MP is regarded as
a delegate). A completely opposite standpoint is proposed by another theory
which is based on EdmundBurke’s concept of free parliamentary mandate. Al-
though substantially conservative in its origin, the neo-Burkean theory starts
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from the assumption that the representatives are a kind of “guardians” whose
mandates are vested in them by the voters. The third school of thought is the
liberal theory of representative democracy which endeavors to reconcile “the
capacity of the elite and mass participation” (Krouse, 1982: 524).

The authorities were caught in a trap because their insistence on the values of
aliberal principle was in contradiction with the Serbian constitutional practice
and political experience. The concept of “winning freedom” was misinterpreted
by the elected representatives (MPs) who perceived it as an opportunity for
trading off their mandates in the Serbian National Assembly; on the other hand,
the citizens thought that the MPs’ “freedom” should be restricted and the free
mandate should be “returned” to the political parties which could freely dispose
of the mandates. The free parliamentary mandate was generally perceived as a
source of abuse (at voters’ expense). The citizens did not perceived the mandate
as an embodiment of their popular sovereignty in a democratic state but as
an “alienated asset” belonging to political parties, which should be allowed to
dispose of the mandate in compliance with the Constitution 2006. (Art. 102).°
Thus, instead of protecting the constitutional principle and building the value
system upon it, Serbia has faced other problems because some other fundamen-
tal principles (such as the principle of popular sovereignty and the principle of
political pluralism) have also lost their constitutional credibility. There was a
reversal of hypotheses: while the constitutional theorist tried to “defend” the
value judgment on the free mandate as a principle which is closely related to
the popular sovereignty, politicians raised the issue of free mandate ownership
(i.e. who owns the mandate: the MP or the political party). Meanwhile, being
unaware that the representative mandate originally belongs to them, the citizens
believed that the best solution would be to introduce the imperative mandate,
which links the elected representative to the party rather than to the voters.

The Serbian constitutional theory seems to have ended up in a blind alley because
avast majority of authors stood in defence of the free parliamentary mandate'’.
It was a result of the need to weigh the options and establish a more rational
solution for the stabilization of the constitutional and political democracy: should
the state introduce clear legal sanctions governing the party discipline (which

9 The Constitution of Serbia (Art. 102.2) states:“Under the terms stipulated by the Law, a
deputy shall be free to irrevocably put his/her term of office at the disposal of the political
party upon whose proposal he/she has been elected a deputy.”

10 Itwas one of the rare occasions in the analysis of the new Serbian Constitution of 2006
where most of the domestic authors agreed with the opinion of the Venice Commission
experts. The Serbian scholars warned about such a danger in numerous papers published
after the year 2000. (Stojanovi¢, 2003; Pajvanci¢, 2003; Jovanovi¢, 2005; Markovi¢, 2006;
Goati, 2007; Peji¢, 2000/2001; Peji¢, 2007; Nenadic¢, 2008.)
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would reaffirm the political reality), or should the state insist on the fundamental
values underlying the democratic constitutionality and return the MP’s mandate
into the general framework of popular sovereignty? It would be unacceptable
to allow the political parties to have the parliamentary mandates at their free
and full disposal because there is a danger that political parties would assume
all the power for themselves by taking over the role of the electoral body and
appropriating the citizens’ sovereignty. The constitutional principle of popular
sovereignty imposes immanent restrictions on political representation; namely,
even though the political parties have a predominant role in the electoral pro-
cess and physically “occupy” the parliament, their role is limited by popular
sovereignty in the rule of law system.

4. Constitutional Measures Upholding the Fundamental Principles

In order to clarify the roots of the problem, we shall return to the previously
postulated dilemma: how to interpret the basic constitutional principles without
compromising their original contents but respectfully taking into account the
changes in the evolution of the value system? The concept of the separation of
powers was originally created as a “static construction” in the specific historical
circumstances when the concept of absolute monarchy was abandoned but the
constitutional monarchy was still undeveloped. The “political dynamism” of the
20™ century was the reason for blending the functions of the legislative and the
executive power, all of which called for a new interpretation of the “old” principle
(Loewenstein, 1938: 567). While the power of political parties was on the rise,
the power of the elected representative body in parliament was in decline. Today,
political parties do not exercise their constitutional role only in the electoral
process but also by exerting constant pressure on the operation and behavior of
elected parliamentary representatives. Political representation has obtained a
secondary function: internal representation within the party structure, which
isreflected in the composition and operation of parliamentary groups as well as
in the position of elected representatives. As opposed to the liberal perception
of elected MPs as “spokespersons” of the people, the present-day conception is
based on developing strong and permanent bondsbetween the political party
and (its) parliamentary representatives.

In spite of being challenged and even whole-heartedly defied in constitutional
theory, the party discipline of the elected MPs has become a reality (even though
itdoes not enjoy any legal protection). The parliamentary practice has yielded a
new “profile” of MPs who are in toto politically dependent on their party because
they largely express their attitudes, opinions and positions in camera, within
an enclosed, unitary and unanimous political group in parliament. Today, the
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parliamentary mechanism is set in motion by parliamentary groups, whose
activities are crucial for the operation of the representative body because they
determine the dynamics of decision-making processes. The parliamentary gro-
ups discuss the political agenda and formulate the basic political goals, which
are further negotiated and decided in parliamentary sessions. Any prior legal
decision broughtin a political center is prejudicial to the parliamentary decision-
making processes because the parliamentis constitutionally obliged to decide
on the matter. Hence, instead of being an individual activity of elected MPs, the
parliamentary activity is increasingly turning into a collective activity. Members
of parliament have to adjust their demeanor to the role of the specific political
group in the parliamentary process, for which reason their individual potentials
and their immanent right to take action often put on hold (Gicquel, 1997: 691).

The content of the mandate and its legal nature are necessarily associated with
the idea of accountability in representative democracy. In that context, we need
to address the following question: whether and to what extent are the MPs
accountable to their constituents? Being part of the general framework of the
principle of free parliamentary mandate, the relations between the voters and
their elected representatives indicate that MPs are not directly accountable to
the voters because their relationship is not officially institutionalized in the form
of arecall. On the other hand, the principle of representation necessarily entails
a contact between the voters and the elected MPs, which is not contradictory
to the traditional standpoint on the free parliamentary mandate developed by
E.Burkeand].S.Mill. Thus, the party discipline has become a reality and “(t)he
praise of party control is mostly based on the legislative functions of parliament”
(Beyme, 2000: 71). Since the promulgation of the free parliamentary mandate,
legal responsibility of parliamentary representatives is almost extinct in many
parliamentary systems. The free parliamentary mandate ensures the continuity
of the MPs function and excludes the possibility of MPs recall. On the other hand,
non-legal responsibility of parliamentary representatives may be expressed
through the concept of “accountability” to the voters. The “accountability” test
may be performed either periodically (in elections) or constantly (in the proce-
ss of adopting legislative acts when the government policy receives a majority
supportin parliament). Therefore, the concept of accountability of constitutional
authorities may be said to have its roots in the mechanism of parliamentary
elections, when the voters choose the political majority which will constitute
and support the elected government during its term of office.

In order to provide for the development of the system of representative de-
mocracy as a fundamental value of the constitutional order, it is necessary to
regulate a set of “constitutional measures” which would ensure the accountabi-
lity of the elected representatives. To that effect, it is essential to strengthen the
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position of the electorate as a constitutional body per se. This opinion is based on
the assumption that the basic rules of representation (such as the rule on direct
and free elections) should be implemented in a state where “the citizenship right
establishes alink between popular sovereignty (as the cornerstone of democratic
institutions) and political choice” (Masclet, 1989: 14).

The first measure, which is likely to be the most contested one, would be to in-
troduce the concept of compulsory voting, i.e. the obligation to vote. Considering
the motive for introducing such a radical measure in the field of electoral rights,
we consider that the compulsory voting will contribute to strengthening the le-
gitimacy and restore confidence in constitutional institutions. The exercise of the
right to vote in elections is the most significant act in shaping and confirmingthe
citizens’ political will in the representative democracy; citizens’ participation in
elections is the most explicit way of providing for their participation in decision-
making processes. The election process establishes and verifies the legitimacy
of the governing power, and endorses the government’s prospective action and
administration. On the other hand, the freedom of choicepresumes and justifies
the concept of civil allegiance, which may be reinforced by introducing the rule
on compulsory voting.

The concept of compulsory voting has been challenged in terms of “limiting”
the freedom of choice. Being fully aware of the justified criticism, we consider
that introducing a rule on compulsory voting may contribute to increasing the
citizens’ active participation in elections and raise their awareness about the
accountability of elected officials. If the voters were obliged to take their share
of responsibility by voting in elections, their expectations from the elected rep-
resentative might be higher. Accordingly, the idea of free parliamentary mandate
would fulfill its value-driven mission, which is to ensure that the MPs take into
account not only the standpoints of their political parties but also (if not more)
the opinions of their constituents.

Another “measure” would be the change of the electoral system by introducing
a mixed model combining the majority election system and the proportional
representation system, and increasing the electoral census for coalition lists.
Considering that the electoral system is the foundation of representative de-
mocracy which concurrently ensures the legitimacy of the governing power, the
“choice” of electoral system is one of the important factors in creating a legal and
political environment for exercising the constitutional principles in the rule of
law. In the course of “selecting” the election system, it is important to take into
account the historical, social and particularly political circumstance underlying
the development of the system. Conversely, constitutional authorities must con-
sider the effects of particular election models because they significantly affect
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the organization and operation of the constitutionally established system of
government. There is general consensus that the majority election system leads
to establishing a unified, stable and coherent government, whereas the propor-
tional election system results in creating heterogeneous coalition governments
which (on the other hand) meet the subtle requirements that ensure both poli-
tical and social representation to different minority groups (Norris, 1997: 310).
Taking into consideration the advantages of these election systems, we consider
that a combination of these two models would provide for a more substantial
protection of citizens’ sovereignty and their right to vote.

The prohibition of recomposing the parliamentary assembly during one legi-
slaturemay be regarded as a special “measure” although it might fall within
the scope of parliamentary rules aimed at regulating the internal structure
and organization of parliament. The status of the so-called independent re-
presentatives should be regulated in more detail as it happens that these MPs
hold their mandatesuntil the legislature’s term of office expires but they may
not join any other parliamentary group because the parliamentary groups had
been constituted much earlier, in the first session of the new parliamentary
assembly.It follows that the composition of a parliamentary group may not be
subsequently expanded. Concurrently, the status of individual (independent)
parliamentarians elected in majority elections should be reinforced and they
should be empowered by assuring their equal participation in all stages of the
parliamentary process.

Finally, it may be necessary to establish a new legal framework which would
facilitate a direct contact between the voters and their elected representatives
through electoral bodies in the local territorial units whose primary task wo-
uld be to enable direct communication between the voters and (their) MPs. It
would reinforce the idea of balanced territorial representation in the national
parliament and make the elected MPs directly accountable to their voters. This
measure would be particularly prominent in the combined electoral system,
where the MPs elected under the majority election system are expected to
truly represent the specific interests of the constituents in their electoral unit.
Thus, in addition to periodic confidence checks (through elections), elected
representatives would be able to keep in touch with the voters; it would ulti-
mately enhance their activity in raising parliamentary questions and launching
legislative initiatives.

All the above instruments may be described as a set of constitutional measures
aimed at “defending” the system of fundamental values in the constitutional
state. These measures may reinforce the (almost extinct) idea embodied in the
liberal constitutionality concerning the accountability of all holders of constitu-
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tional power, including the elected members of parliament. The entire concept
stems from the idea that, under the principle parsprototo, the constitutional
instruments have to activate the potentials of the electoral body and the elected
representatives alike; ultimately, there is less leeway for manipulative actions
of different intermediaries in the electoral process.

5. Conclusion

The contemporary trends in constitutional design show that the constitution as
the supreme legal act is no longer an original country-specific legal document
because the constitutional principles are taken over from the constitutions of
other states. However, the specific model of replicating the fundamental consti-
tutional principles from other constitutions generates another problem in the
process of creating the system of fundamental values. Nowadays, all constitu-
tional documents include constitutional guarantees on the rule of law but the
constitutional document does not presume that the citizens will have equally
well-developed value judgments on the constitutionally guaranteed rights/
freedoms and their significance. It is evident, for example, in the principle of
representation and representative mandate, which has raised some doubt among
citizens in the new constitutional order of the Republic of Serbia, particularly
regarding the following issue: who is the actual holder of power,i.e. who is the
holder of sovereignty in the constitutional state?

The adoption of the first or a new constitution presumes constituent power
which is not subject to any state-imposed restrictions; yet, we may not disregard
the impact of other non-legal factors which considerably affect the understan-
ding, interpretation and implementation of constitutional principles. Although
there is general consensus among the legal scholars, professionals and the con-
stitutional judicature in terms of “defending” the model of free parliamentary
mandate, it may not prevent the politicians from trading off their mandates and
depriving citizens of their basic human liberties: the freedom of thought, opinion
and expression. We consider that this issue has to be approachedin a compre-
hensive manner; the concept of MPs’ parliamentary mandate must be observed
in light of the parliamentary representation system where all the holders of
constitutional powers will take responsibility for their actions, including the
electoral body in the capacity of the “original” constitutional authority.

Given the fact that the election process establishes and confirms the legitimacy
of the governing power, elections justify civil allegiance, which may be expressed
through compulsory voting. The institutionalization of the compulsory voting
may be beneficial because citizens would be obliged to assume more responsi-
bility for the choices they make in the election process, which may ultimately
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raise their awareness about the MPs role and their expectations from the elected
representatives. Accordingly, the content of the free parliamentary mandate
would justify its value-driven mission: to ensure that the elected MPs take into
account not only the standpoints of their political parties but also (if not more)
the opinions of their constituents.
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[Jp Upena Ilejuh,
PenoBuu npodecop IlpaBHor dpakynTeTa,
YuuBep3uTteT y Huly

OCcHOBHe BPeJHOCTHU y HOBUM JeMOKpaTHjaMma:
IIpuHuMn penpeseHTanuje y YcraBy Cpouje

Pe3ume

Y paay je yuumbeH MOKY1Iaj 1a ce pacBeTaH ofHOC U3Mehy dyHLaMeHTaTHUX
BPEeJHOCTH y YCTABHOj APKAaBU U YCTAaBHUX NMPUHIMIA O IPEJCTABHULITBY U
NnpeJCTaBHUYKOM MaH/JAATy. Y IPBOM /JieJly Ha4eJIHO Ce pa3Marpajy ycJa0BU
y KOjUMa yCTAaBOTBOPHA BJIACT GpOpMUPaA BPEHOCHU CUCTEM, YBaKaBajyhu
(BaH)mpaBHe YMHHUOIE KOjU JONPUHOCE YOOJINYaBakby U HHTEPIPETATHUBHO]
€BOJIYL[UjU yCTaBHUX IPUHIUIA. [IOHOIIeheM NPBOT yCTaBa CTBapa Ce IpaBHU
o6pasal| y KoMe ce pa3BUjajy TeMeJ/bHe BpeJHOCTH HOBOT ITOPETKA. [1a Ce CTOora
OBa /IBa 10Jba, YCTABHU U BPEeHOCHHU, HE MOTY [IOCMATpPaTH OZBOjEHO jep CY
KOMIlJIEMEHTapHa U MehycoOHO ycsioB/beHa. OCHOBHM NMPHUHIUIIM, KOjUMa
ce rapaHTyje BJIaJlaBHHA NpaBa, CaZ[p>KaHU Cy Y TOTOBO CBUM YCTaBHUM
JIOKYMeHTHMa Ha Kpajy [IBa/leCeTor BeKa, aJli TO He 3HA4H /ia rpahaHu umajy
jenHako usrpabheH BpeJHOCHH CY/, O FbUMa U O FbUXOBOM 3Ha4ajy. To ce Moxe
BU/JIETH Ha NPUMepPY HavyeJa O MpeJCTaBHUYKOM MaH/ATY KOjH je, BULIE HETO
JIpyTY YCTAaBHU MPUHIIMIH Y T3B. HOBUM JIeMOKpaTHjaMa, IPOU3BEO CYMHY
Ko/l rpahaHa o TOMe KO je CTBAapHU HOCHUJIAL, CYBEPEHOCTH Y YCTABHOj JIPXKaBH.

YcnocTaB/balby XapMOHHje UM3Mehy NpoKJaMOBaHMUX MpUHLUIOA U
TeMe/bHUX BpPEAHOCTU MOTy [AonpuHeTH oJpebeHe ycTaBHe Mepe.
KoHuenT mapJsiaMeHTapHOr MaHJaTa Tpeba MOCMATpPaTH KpPO3 ONTHKY
MpeJICTAaBHUYKOT CUCTEMA y KOMe OJITOBOPHOCT HOCE CBHM HOCHOIHM BJIACTH,
YKJbY4yjyhyu U 6Upavyko Teso ca CBOjCTBOM ,,MU3BOPHOTr" YCTaBHOI OpraHa.
C 063upoM Jja ce nyTeM U360pa yCTaHOBJ/bABA U ONpaB/iaBa JIerHTUMHa BJIACT,
n360pu onpaB/aBajy rpahaHcKy MOCAYUIHOCT KOja MOXe 6GUTH OCHaKeHa
NPaBUJIOM 0 06aBE3HOCTH IJlacakba. YKOJIMKO CBOje MPaBo I/iaca Bplle Kao jaBHY
dyHK1Mjy, rpahaHu 61 6MJIKM CyoyeHHU ca 0 roBopHolIhy 3a Bpllewe U360pa, a
TO 61 MOIJIO UMaTH 3a MOCJEeUILY 1a BhUX0BA OYeKHBaba MpeMa u3abpaHuM
npejctaBHULUMa 6yy Beha. Ha oBaj HauMH, MorJia 64 ce OCHaXXUTHU I'OTOBO
yracJia u/jieja indepaJiHe yCTaBHOCTH O OJITOBOPHOCTH CBUX HOCUJIALIA BJIACTH,
VKJbYy4yjyhU ¥ HallMOHAJIHU MapJiaMeHT KPo3 HberoBy IpUMapHy 06aBe3y
JloJlaramwa padyHa“ 6upauyrMa. OBJle pa3MaTpaHU KOHLENT [10J1a3H 0/ TOra Jia
Ce yCTaBHUM UHCTPYMEHTHMA MOpajy y HOTOYHOCTH aKTUBUPATU NIOTEHIIHjaTH
KaKo U3abpaHUX peICTABHUKA, TAKO U 6GUPAYKOT TeJIa, IITO 61U OCTABUJIO Makbe
MpPOCTOpPA 3a MAHUIYJIATUBHO JleJI0Batbe MOCPeJHHUKA Y U360PHOM ITPOIECY U
y U3abpaHOM NpeACTaBHULITBY.

K/byuyHe peuyu: mpuHLUI penpe3eHTalldje, IapJaMeHTapHU MaH/aT, yCTaBHA
JleMoKkpaTHja, Yctas Cp6uje.
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