/Jlpazaua Byjosuh,” macmep MPEIVIEAHU HAYYHHU YJIAHAK
T'enepasHu cekpemap YHusep3umema y Hogom Cady
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Pad npumsen: 30.09.2014.
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IIPABO PEAJIHOT AYTA IIPEMA HALIPTY
3AKOHHKA O CBOJUHHU H /JIPYTUM CTBAPHUM
IIPABUMA PEIIYBJ/IUKE CPBHUJE

Ancmpakm: Ypebusarbe cmeapHonpagHux o0HOCA YC/08 je Kako 3a
HecMemaHo odeujaree U 0cmeapugarbe egpuKkacHux npuspeoHux u dpyaux
E€KOHOMCKUX 00HOCA, Mako U 3a UMOBUHCKY CU2ypHOCM C8aKO2 NojeduHo2
cybjekma. Y mom nozsedy nocebHy y/102y uma u 2pyna cmeapHux npasa Koja
caysce peaiHoM 06e3zbeherby kpeduma. Y pady je npedcmassbeH peastu dye,
npedsuben akmyeHuMm Haypmom 3akoHuka o c8ojuHu u dpyaum cmeapHuM
npasuma Penybauke Cpbuje, koju npasHu cucmem Cpbuje 3aCHOBAH HA
Havesy akyecopHoCmu 3a/104CHUX hpasa do cada Huje no3Haeao. Kao u
Y HekuMm dpyaum dpicasama y peeuoHy, Haypm 3akoHuka npeysuma He-
Ma4KUu KOHYenm HeakyecopHoz obesbehyjyhez npasa, y3umajyhu y o63up
U Weajyapcku 3aKOH Koju umd CAUMaH NpagHu uHcmumym, aau u domahe
npuJ/uke u nompeoe.

KbyuHe peyu: 3a102CHO npago Ha HeKpeMHUHAMA, 3eM/UWHU Y2, peaJiHU
dye, akyecopHocm.

1.¥Bog,

3aKoHCKO ypehemwe cTBapHUX TpaBa 06e36ehera Ha HEMOKPEeTHOCTUMA NTpeJ-
CTaB/ba BeOMa 3HayajaH Jeo KoJUudHUKoBawka CTBAPHOT NpaBa y Jp>kaBaMa
ca TP>KHUIIHOM eKOHOMUjoM. TOkOM MpoTeKJUX HEKOJUKO roguHa y Cpouju
cy npeay3eTe ojpeheHe 3aKOHOJ@aBHe aKTUBHOCTH KaKo OU ce YIOTIYHHUJIO
peryJsucame cTBapHor npaaa. Tako, 2003. 1 2005. roiuHe JOHETH Cy TOCEGHU

* draganaps@yahoo.com
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3aKOHH 0 PETUCTPOBAHOj 3aJ103U IOKPETHUX CTBApH U xunoTenu'. [lopes Tora,
27. okto6pa 2003. roguHe, akToM MuHUcTapcTBa UHAHCHUjA U EKOHOMHUje
Busiajzie Peny6uinke Cp6uje® o6pa3oBaHa je PagHa rpymna ca 3a/jaTKoM ia U3pau
HalpT 3aKOHA KOjUM OU Ce 11eJIOBUTO ypeJUjIv CTBapHONPaBHU O HOCU. UHCTH-
TyT 3a ynopeJHo npaBo y beorpaay, y3 nozapiky Hemayke Opranusanuje 3a
TexHU4Ky capamy (GTZ) - Kanuesiapuja 3a npaBHy pepopmy u Opranvsaunuje
3a eBpoOIICKY 6e36eHoCT U capaawy (OEBS) - Mucujay Cp6uju u lpHoj l'opu,
ocTBapuo je y mehyBpeMeny npojekat [Ipomene cTBapHor npasa y Cpbuju,
nocseheH pedpopMmu oB/lallIkber CTBAPHOT MpaBa’, YUju Cy pe3yJTaTH IpHU U3-
paay HaupTa 3akoHMKA O CBOjUHM U IPYTUM CTBAapHUM IpaBuMa (y AabeM
TekcTy: HaupT 3akoHuka) Pa/jHoj rpynu GUJIH OJf KOPUCTH, KAao U pe3yJaTaTH
rctouMeHor OKpYTJIOT CTOJIa KOjH je, ca IpeTeXHUM ydeltheM cy/iuja, oApxaH
26.janyapa 2005. rogune y beorpaay. PagHa rpyna je 3a0kpy»kuJia TeKCT 3a-
koHUKa 2006. rofHe, C TUM /A je HEKOJIMKO o/ipeiaba KacHHUje NpeLu3upaHo
WJIM U3MEHEHO, Ha OCHOBY CyTrecTHja U3 ekcriepTuse o HanpTy 3akoHUKY KOjy
cy kpajeM 2006. rogune caunnuau npodecop Ulrich Drobnig u npodecop Christa
Jessel-Holst. HakoH Tora, TOKOM IPeTX0JHUX FOJJUHA, pa/iHa Bep3uja 3aKOHUKaA
6uJia je NpeAMeT UHTepecoBamwka HaAJIeX)KHUX opraHa (06jaB/bMBame Ha CajTy
MuHucTapcTBa NpaB/e U Jp>KaBHE yIpaBe, OpTaHU30Bab€ jaBHe pacnpase),
aJid Huje nocTtaJja 3akoH. CpeguHoM 2012. roaguHe oBsawheHa Tesa CaBeTta
EBporne caunHuIa cy Munbere o Hanpty 3akonuka®. CBpxa oBor Muill/betba
6uJia je nace yrBpAu yckiaahenoct Haupra ca EBpornckoM KOHBEHLIMjOM O JbY -
CKUM IIpaBHUMa, O HOCHO Jia JIU Ce pellemrUMa CapKaHUM y lbeMy yrpoxkaBa
MHPHO Y>KHBawke UMOBHHE 3arapaHTOBaHO 0BOM KOHBEHI|UjOM.

HanpT 3akoHuKa® caapku 6pojHe HOBHHe Yy 0HOCY Ha Baxkehr 3aKOH 0 0CHOB-
HHUM CBOjUHCKONpaBHUM ogHOocuMa (30CII0) u3 1980. rogune. OHe Cy ycJI0BJbe-
He CYIITHHCKUM IPOMeHaMa y py I TBEHO-eKOHOMCKHUM 0JJHOCUMa, TPeJIaCKOM

1 3akoH o xumnoTteny, ,Ciu. rmacHuk PC* 6p. 115/2005, 3akoH 0 3a/7102)KHOM NpaBy Ha
MOKPEeTHUM CTBapyMa Ha MOKPETHUM CTBapuMa YIUCAaHUM y peructap, ,, Cj. rimacHuk PC“
6p. 57/03 1 61/05

2 Peweme 6poj 119-01-178/2003-05 ox 27.10.2003.

3 Y okBupy npojekTa o6jaBsbeHa je Kibura: Bnagumup B. Bogunennh, Cama l'ajun, Mustom
’Kuskosuh, UBanka Cnacuh, JacHa [lak, Becna )KuBkoBuh, Ana Knexesuh, ,[IpomeHe cTBapHor
npaBa y Cp6uju - MoryhHocTu pedopMe y OKBUPY peruoHaJHOT pa3Boja y jyrOUCTOYHO]
EBponu”, UHCTUTYT 3a ynopeaHo npaBo, beorpaz, 2004.

4 KoMmJeTaH TEKCT eJleKTpOHCKHU focTynaH: CaBeT EBpone, Muisbewe o Hanpty 3akona
0 CBOjUHH U IPYTUM CTBapHUM IpaBuMa Peny6sinke Cp6uje,

[Electronic version]. Retrieved 30.06.2014. from http://arhiva.mpravde.gov.rs/cr/news/
vesti/zakonik-0-svojini-i-drugim-stvarnim-pravima-radni-tekst.html

5 TexkcTt akTyesHor Hanpta 3aKoHa 0 CBOjJUHU U [PYTUM CTBAapHUM IpaBuMa Peny6inke
Cp6uje foCTyNaH je HA UHTEPHET CTPaHULM MuHuUcTapcTBa npasze Peny6anke Cp6je
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O/l IIeHTpaJIn30BaHe, JIAHCKE, Ka TPXKUIIHO]j IPUBPEH, a TOCEOHO YKUAAHhEM
Jlo TaJla IOMUHAHTHeE JpyLITBEHE CBOjUHE.

HoBu npaBHH, TPXKUIIHU U TOJUTUYKH aMOHjEHT YCJIOBHO je TOTpeby 3a pery-
JIiCamkbeM MHOTUX MTama Koja yonIuTe HUCY 61Jia ypeheHa u/u cy nak 6ua
ypebeHa HeaZilekBaTHO. Mehy ®bHMa, noce6HO ce UCcTUYe rpyna 06e36ehyjyhnx
npaBa Koja je AoXXKUBeJsa KoJ, Hac y MehyBpeMeHy HajUHTEeH3UBHUjHU Pa3Boj.
Mmajyhu oBo y Buay, Hauptom 3akoHuKa je noHyheHa ynTaBa naJjera obe-
36ebhyjyhux cTBapHUX NpaBa pa3BUjeHUX Y KOHTHHEHTaJHO-eBPONCKOM paB-
HOM KpyTYy, a Mehy lbUMa | /10 ca/ja HEMO3HATHUX Y HAallleM NPaBHOM CHUCTEMY,
Kao IITO je IPaBO peaJIHOT Ayra.

2.IlojaM peaJsiHOT Ayra U HErOBO MECTO y
cuctematunu Hanpra 3akoHuKa

[IpaBo peaJsiHor Ayra je npaBo Jiuia (IpuMaJall Ayra) Aa Hanjaatu® oapeheHu
HOBYaHM U3HOC U3 BpeJJHOCTH onTepeheHe HEMOKPETHOCTHU (M3HOC peaiHoT
nyra), 6e3 063upa Ha MPOMEHY FeHOT BJIAaCHUKA (JaBaJal Ayra), 1 6e3 063upa
Ha TO KO/l KOra je Ta HElOKPeTHOCT.’

HajsHauyajHuju pasJsior 3a yHOLIEHhEe OBOT HUHCTUTYTa y 3aKOHUK jecTe
oMmoryhaBamwe ¢ekcubusHUjer npaBa o6e36eherma Ha HEMMOKPETHOCTHU O/
aKlecopHe XUIIOTeKe, YUMe Ce CTBapajy YCJI0BU 3a pa3BHUjame CEKyHJapHOT
TP>KULITA peasiHOT KpeauTa, oJlaKllaBa peduHaHCUpame U oMoryhasa
npoupeme NoOHyAe 6aHKAapCKUX MPOU3BO/A Y3 CMabebhe TPAaHCAKIIMOHUX
TpoukoBa [06passoxkene Hauprta 30C/ACII - [Tojauimberbe 0CHOBHUX IPaBHUX
WHCTUTYTA U NojeJIUHAYHUX pelewna, 2012:172].

PeaJsiHU Z1yT je CBOjeBPCHO CTBApHO MPaBO HAa HENIOKPETHOCTH Koje je ypeheHo
0 yTJIely Ha HeMavyKo M IIBajIlapCKo MPaBoO U Koje y MpaKcH Hajuelthe cyxu
3a 06e36eheme MoTpaXKUBamwa, a je 0Ty JOHEeKJIe CIMYHO XunoTen . OCHOBHA
pasJsivka y nopehemwy ca XMIIOTEKOM CAaCcTOjH Ce y TOMe LITO PeasHU AyT HUje
3aKOHCKHM 3aBUCaH o] o6e36eheHor noTpakupamwa (HUje akiecopaH), Beh ce
epeKTH aKIeCOPHOCTHU MOCTHXKY Ha 0OJIUTAlMOHOM HUBOY, 3aKJ/byYUBAEM
yroBopa o o6e36ehemwy (06e36ehyjyhu peasnu ayr kao Hajyemrhu 06JIHK Y
NpaKcHy), YMMe peasHHU AYT 0CTaje YTOBOPHO aKIlecopaH (KBa3uaKIecopaH).

http://arhiva.mpravde.gov.rs/cr/news/vesti/zakonik-o-svojini-i-drugim-stvarnim-pravima-
radni-tekst.html

6 Ckpehemo nmaxkmy /ja ce OBJie paJiy 0 IpaBy HaIJaTe, He HAMUPEHa Kao Ko/ XUIIOTeKe,
jep oBzie 06e36eheHOTr MOTpa’kMBamka HeMa.

7 Ysan 584 Hanprta 3akoHa 0 CBOjUHH U PYTUM CTBapHUM npaBuMa Peny6.suke Cpbuje
(y maswem Tekcty: Hanpt 30C/ICIT)
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[IpaBHOCUCTEMCKY IOCMATPAHO, peryJrcamwe peasHor gyray Haupty 3akoHu-
Ka M3MELITEHO je U3 JieJia 0 3aJI0)KHUM npaBuMa® (jep Kao HeaKlLlecopaH HeMa
HY>KHO CBpxy 00e36ehema na ce He y6paja y 3aJ10’KHa MpaBa, Koja 1o caMmoM
3aKOHY MMajy TaKBY CBPXY), MAKO Ca XMIIOTEKOM UMa JI0CTa 3aje JHUYKOT. YUHU
ce /la ce 0BaKBOM CUCTEeMaTHU3aL1joM »KeJieJia HarJIaCUTH pa3J/iMKa peasiHor Ayra
0/1 3aJI0KHUX NIPaBa, 0JJHOCHO HEroBa HEAKIIeCOPHOCT, TAKO U YMIbeHHUL[A J1a Ce
OYeKyje /la ce peaJsiHU IyT Y IpaKCH Hajuyenrhe KOPUCTH Kao 06e36ehyjyhe nmpaso.

HaupT 3aKoHHKa ca/ip>K¥ 3HATHO BUILE 0Jipeiaba 0 0OBOM UHCTUTYTY (4ak 49
YJIaHOBA) HETO HEMAYKO NPAaBO Y KOjeM je MHCTUTYT HACTao’ UJIM paBa Koja
Cy ce yIyiefiajia Ha Wera (peruMo CJI0BEeHa4YKo), IOUITO je 3ay3eT cTaB'’ ga 6u
0Baj MHCTHUTYT, Ka0 HOB 3a CPIICKO NPaBo, TpebaJIo JleTa/bHUje PEryJUCaTH U
v3beraBaty 6pojHUja ynyhuBama, 1a ¥ 1o 1leHy OHaBJ/bakba HEKUX 0JIpeiou
0 XUITOTeNH (HIIP. HA KCTH HAaYMH Kao KOoJl XUIIOTeKe Cy ypeheHU ApKabe, yIo-
Tpeba, uckopulthaBake, UyBake U 0/IpKaBakbe IpeJMeTa peasHoT 1yTa, KpyT
JIMIIa KOja MOTy /ia 3aCHYjy peaJsiH{ JyT, TpaBUJIa 0 3aje JHUIKOM U CBOjUHCKOM
peasiHOM AyTY U Jp.).

PeaJstHU AyT MOXKe 6UTH CBOjUHCKH!! (IIOCTOjaTH Ha CONICTBEHOj CTBApHU) U 3aje /-
HUYKHU (TepeTHUTH BUIle HermoKpeTHOCTH)'?. Takohe, Moryhe je 3acHOBaTH pe-
aJIHU AyT Apyror, Tpeher u gasber pesa (HakHaZHU peasnu Ayr)te. [IpegmeTt
peaJsiHOT Aiyra Moe OUTH CBe IITO MOKe 6UTH IIpeiMeT XUIOTEKe, 0OCUM 06jeKTa
y U3rpajimbu’s,

Kao u ko/| 3a/10)KHOT TpaBa ¥ OB/Ie BaXKe U U3PUYKUTO Cy PETYJIUCAHU HavesI0
Hele/bUBOCTHUY, crienujaJHOCTH Y U npBeHcTBaY .

8 IlorsaBJbe 0 peaJiHOM AYTYy HaJjia3u ce udMeby zgesioBa o yBek 06e36ehyjyhoj 3a103u u
JpyruM npaBuMa o6esbehema.

9 3eMJsbUIllHU AYT je y HeMaukoj perysucaH nyTeM cBera ocaM naparpada BGB, a BehuHa
npaBuJia ce pa3BuJia y MOCJ0BHOj U CYACKOj MPAaKCH, a KOHa4YaH 06JIMK je jaJjia U NpaBHa
JIOKTPHHA.

10 Bupertu onmnpHuje: [lonakuh M, 2005: 226; XKuskosuh M, 2008: 197
11 Yuan 586 Hanpra 30C/CIT

12 Ynan 587 Haupra 30C/ICIT

13 Yuan 590 Hanprta 30C/ACII

14 Ynan 593-595 HaupTa 30C/CII

15 Yunau 591 Hanpra 30CACII

16 Yaau 613 Haupta 30C/CII

17 Ynan 592 HanpTta 30C/CIT
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3. Heak1ecopHOCT peaJiHOT Ayra

AKIleCOpHOCT 3aJI0)KHUX [1paBa IPOM3UJIA31 U3 CXBaTamwa Jla 3a/l0ora uMa jejHy
CBpXY - CBpXy 06e36ehema noTpaxkruBamwa. Hema juseme fia je To lheHa HajBax-
HHUja, TpaJMLIMOHAJIHA yjuora. MehyTum, caBpeMeHU IpaBHU CUCTEMHU KOjU ce
6a3rpajy Ha TPAKHUILIHOj IPUBPEU IOCTABJbAjy NPeJ 3a/I05KHO IPAaBO jOIl je JHY
yJIOTY — J0/laTHO aKTHBUpatbe BpeJJHOCTU UMoBHHe. OBa yJiora 3axTeBa 6p>HU
Y jeJHOCTAaBHUjU NMPOMET 3aJI0XKHOT NpaBa, WITO IpeBasua3u MoryhHocTu
KOHLENTa aKL,eCOPHOCTH XUIIOTEKe, 3aCHOBAHOT Ha 3aBUCHOCTH XUIIOTEKE O/
noTpakuBamwa Koje 06e36ehyje.

3a pasJ/IMKy 0/] aKIleCOPHUX CpesicTaBa 06e36eherma Ko/ Kojux HacTaHaK, OICTa-
HaK, 00MM U PEeHOC 3aBHCE 0/l HACTAHKA, 06MMa U IPeHoCca NOTPaXKUBakha Koja
06e36ehyjy, HeaKIeCOPHOCT 3aJI0’KHOT MpaBa oMoryhaBa HU3 IPEeJHOCTH: 3a-
CHUBakbE€ IIpe HaCTaHKa OTPaKUBama (IITO y6p3aBa v oJlaKllaBa UCILJIATY Kpe-
nuTa, omoryhyje o6esbeheme 6aHKapcKe rapaHiiyje), MOryhHOCT jeJHOCTABHOT
NpeHoca pa/ili HAaKHa/JHOT 06e36ehrBaba HOBUX IOTPAXKUBAhA, YKJbYUUBahe
HOBUX MOTpaKHBamwa y OKBUp 06e36ehera, ofHOCHO 06e36ehrBame BUllle
NOTpa’KMBakba UCTOBPEMEHO (T3B. KOHTOKOPEHTHU KPEIUT, KOJ| Kojer 6aHKa
o/l06paBa Ay KHUKY je/laH UJIM BULIe KpeAuTa J10 ofpeheHor u3Hoca, 0JHOCHO
CTaBJ/ba My Ha pacmnoJiarawe ojipeheHy cyMmy HOBIQ, IPU YeMY HUje YHANpe[,
yTBphHeHo Jja i1 U Y K0joj Mepu he yroBopeHH OKBUP 6UTH UcKopulheH) U Jp.

Heak1uecopHOCT peasiHOT Ayra mponucaHa je noce6GHUM 4yyuaHoM Haupra 3a-
KoHUKa'® moJ Ha3uBoM ,HesaBucHoOCT". PeaslHU AYT je HEAKIIECOPHO CTBApPHO
NpaBo KOje MOKe HacTaTH He3aBHCHO 0/ TOCTOjakha NOTPaKUBamba Koje obe-
36ebhyje u Moxke 6UTH ITpeMeT CAMOCTAJJTHOT MpeHoca.

/lBa 0CHOBHa Mo/ieJla HEaKLI0COPHUX NpaBa 06e36ehema Koja cy 61J1a y30p 3a
NpeJIJIoT IpaBHOT ypehewa peasiHOT Ayra jecy HEMauKHd UHCTUTYT 3€MJ/bUILITHU
AyT (HeM. Grundschuld) v l1BajIiapCKy MHCTUTYT NUCMO 0 AyTY (Schuldbrief).

3eMJ/bULIHU AYT je CTBAPHO PAaBO Koje oBJjalhyje TUTY1apa /ja U3 BpeJHOCTHU
HEMOKPEeTHOCTHU HaIlJIaTH oJipeheHy cyMy HOBIIa. 3eMJbUILHU AyT HEMa HUKAK-
By yHanpes oJipeheHy CBpXy, lberoB HaCTaHaK, IPEHOC UJIK TpecTaHaK HUCY
YCJIOB/bEHH MTOCTOjabeM OCUTypaHe TpaXK6HUHe, a HheroB N3HOC He 3aBUCH O/
oxpeheHoOr moTpakuBama, Beh je caZpKaH y caMOM IpaBy 3eMJbUILIHOT AyTa,
OZTHOCHO PErucTpPy y KOjU je ynucaH UJIH MUCMY 3eMJbUITHOT ayra. [Jlasuh
2009:157; lloBs1akuh, 2005:226] OH ce MO>Ke 3aCHUBATH U KaJi HEMa HUKaKBOT
MOTpa’kuBama, ca I[U/beM PEllMMO YHibetba MOKJI0HA, pe3epBHcatha paHra y
3eMJbHUIIHOj KIbU3HU, UHBECTUPAakhA YAEJOM Y PUBPEeJHO APYIITBO U Jp. CBU
OBHY TIOCJIOBY MMajy Kao 3aje JHUYKHU I1U/b aKTUBUPakhe BPeJHOCTH HEIIOKPET-

18 Y.san 588 HaupTa 30C/ACII
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HOCTH, IITO, 33 Pa3JIKKY O/I XUIIOTEKe, oMoryhyje ynpaBo ycTaHOBA 36 MJbUILHOT
JAyra. Unak, y npakcu 3eMJbULIHU YT ce Hajuellhe KOpUCcTH Kao 06e36ehyjyhe
npago, ca GyHKIMjoM 06e36eherma moTpaxkMBamwa. AJIM U Ta/ia Ce pasJiuKyje y
0JIHOCY Ha XMIIOTEKY 110 HEeaKI,eCOPHOCTH, OHOCHO OHA /IejCTBA KOja Cy 3aKOHOM
npeaBrbheHa KoJ aKLeCOpHEe XUIIOTEKe, KO/l 3eMJbUILIHOT Ayra He HAaCTYINajy
110 CaMOM 3aKOHY, Beh 10 0CHOBY yroBopa o 06e36ehemy, Koju je 10 HEJJaBHO
MMao ZlejcTBO caMo inter partes [Zivkovi¢ 2010: 265; Softi¢ Kadeni¢ 2010: 399].

[TucMo o ayry npejcraB/ba XapTHjy O BPELHOCTH Y KOjOj je UHKOpIIOpHUCa-
HO MOTpa)kuBamwe 06e36eheHo 3asorom Ha HemokpeTHocTH."’ [Ipema onpes-
6ama llIBajuapckor rpahanckor 3akoHuKa (Schweizerische Zivilgesetzbuch -
ZGB), 3acHUBambeM KMCMa O YTy OCHOBHU 0GJIMTaljMOHU OJHOC paJi1 KOjer je
YTOBOPEHO KeroBO OCHUBakb€, IPeCTaje, U TO peHoBoM.*? Pajiii ce 0 3aKOHCKOM
MPEHOBY, [0 OCHOBY KOjeT, 3a BJIaCHUKA onTepeheHe HEKPeTHUHE, IpecTaje
06aBe3a M3 OCHOBHOT 110CJIa, a HACTaje HOBA allCTpaKTHa o6aBe3a, JepuHUCcaHa
MUCMOM O AYTY, 3a KOjy OH OJroBapa, KakKo JIMYHO, LIeJIOKYITHOM CBOjOM
MMOBHHOM, TaKO U CTBApPHONPABHO, BpeHouIhy onTepeheHe HENOKPETHOCTH.
[locTojame, MpoMeHa, HaMJIaTa ¥ TPeCTaHaK MUCMa 0 YTy HUCY HU Ha KOjU HAYWH
MOBe3aHU Ca OCHOBHUM NOTpPaKMBakbeM, jep OHO BUllle He MocToju. OBaKBUM
HeaKI|eCOPHUM CPeJICTBOM je jeIHOCTAaBHHUje pacroJjiaraTy - IpeHoCcoM XapTHje,
MHJ0CAMEHTOM, 3aJlarameM, 6e3 o6aBe3e yIuca y 3eM/bULIHOj KibU3H. [IucMo
0 IyTy Ce HAa U3BECTAH HAYMH 0/IBaja U 0/l HEKPETHHHE U Y TPABHOM IIPOMETY
TpeTHUpa Kao HOBa caMOCTaJIHa BpeJHOCT. [I[peMa peunMa HEKUX ay TOpa, Ueja
MKCMa 0 1Ty, KaKo jy je 3aMHCJIM0 3aKOHO/aBall, 61Jia je y TOMe Jja ce HEKH AYT
M3 Kay3aJIHOT M0CJia KOjH je MOTIYHO oApeheH Mo BUCUHHU,‘00y4e” y XapTH]y
0/l BpeJHOCTH, KOja O MHKOPIIOpHCaJia HOBH AYT UCTOT U3HOCA, KOjU OU OHO
oGe36eheH 3as0roM Ha HenokpeTHocTH [Zivkovié 2010: 277].

4. Ilucmo peanHor ayra

[IpeMa 061Ky, 3aKOHHUK [TI03Haje 1B BPCTE PEaJIHOT IyTra — perUCTPOBAHH, KOjU
HacTaje YIUCOM Y jaBHU perucTap, ¥ NUCMO peasiHOT yTa, Koje NpeAcTaB/ba
XapTH]jy 0J] BpeJHOCTH U3/IaTy HAa OCHOBY yIuca y peructap?l. YBohemwe o6/11Mka
XapTHje oJi BpeJHOCTH, 110 YIJIey Ha cJIOBeHa4yKo npaBo [Dezman, 2005:612],
TpebaJsio 6U Jla MMa 3a I[uJb noBehawa werose UPKyJIalMOHE CIIOCOGHOCTH,
Te omoryhaBame /1a ce Jo6pe cTpaHe IpaBa XapTHja 0Jf BpeIHOCTH [TOBEXY ca
MpPaBOM YHOBYEHA HETOKPETHOCTH.

19 Yi.8427ZGB
20 Yi.8557ZGB
21 Y. 584 ct. 2 HagpTa 30C/CIT
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[TrucMo peasiHor Ayra ypebheHo je kao xapTHja 0Jf BpeJHOCTH 10 Hape/64, n3ja-
BaJlal IMCMa je laBaJiall yra, a cacTaBJ/ba I'a U OBepaBa OpraH Kojyu BOY jaBHU
perucTap, HaJijiexkaH o MecTy ontepeheHe HenmokpeTHOCTH. [lopes GUTHUX
cacTojaka IpOoNHCaHUX 3aKOHOM KojuMa ce ypebhyjy obsiuranuonu ogHocu, Ha-
LpTOM 3aKOHUKA je IPONKCaHO 1a NMCMO peaJsHOr yra caZp Ky Ha3WB OpraHa
KOjU ra je cacTaBUO U OBEPHUO, NOTNUC OBJIalIheHOr JiMLja U [leYyaT TOT OpraHa,
JleJIOBOHU Gpoj mUcMa KoJ TOT OpraHa, Kao M ocTaJjie oJaTKe 0 pealHOM
AYyTy KOje Mopa CaAp>XaTH jeJHOCTPaHa M3jaBa JjaBaolia Ayra Ha OCHOBY Koje
je usgaro. [lopep Tora, npeBrubeHo je a je HanJIaTUBO NUCMO peaJIHOT Ayra
M3BpIIHA UCNIPaBa, Te Jla y CJy4ajy HecarJacHOCTH YIIMCAHOT Y PeTUCTPY U Y
NHUCMY PEJAHOCT UMa OHO ILITO je YIUCAHO y NUCMY?2,

5. CTuLame, NIPeHoC, 3ajlarame ¥ MpeTBapambe peaHor Ayra

HoMoTexHUYKHU HEyoOuYyajeHo, IpaBuJia 0 CTULabY PeaHOT Ayra HUCY CMeLl-
TeHa Ha [04YeTakK Mo/ Le/uHe, Beh TeK y cpe/jUHY peryJaTUBE O peasHOM AYTY.
[Ipema unany 610. HaupTa 3akoHHKa, peajiHU AYT Ce 3aCHMBA YTOBOPOM U
YIHCOM y pervucTap, a MMCMO 3eMJ/bHUILIHOT Jyra IpeJiajoM nrucMa oJ, CTpaHe
Ha/JIe>KHOT opraHa. YIUC peaJiHOT Ayra y jaBHU perucTtap, Ha OCHOBY Kora ce
Y3/laje MMCMO peasIHOT iyra MOXe TPa>KUTH caMo JlaBaJal, Ayra.

PeasiHu 1yT Kao HEAKI|eCOPHO CTBAPHO NPABO, KOje MOKe HaCTaTH HE3aBUCHO
0/l IOCTOjalba MOTPA’KUBaAka, MOXE Ce CAMOCTAJIHO MPEHETH U 3aJI0KUTH.
HN3y3seTak je 06e36ehyjyhu peasHu AyT, rjie ce NpeHOCOM O/THOCHO 3aJIarakbeM
peaJtHOT iyra MpeHoCH OJHOCHO 3aJiaXke 06e36eheHo moTpakMBabe, aJId 4YaK
Y TaJi MOXe GUTHU Apyraddje ypeheHo yroBopoM.

YroBopoM o peasiHOM AyTy AaBaJial Ayra ce ob6aBe3dyje mpuMaoly Ayra Aay
jaBHOM perucTpy y HeroBy KOpUCT 3aCHYje peasiHu AYT. JeJHOCTPAHOM U3jaBOM
JlaBaJial] yra 3aCHUBA CBOjUHCKU peaJiHU AYT y 06JHUKY TMCMa UJIU CBOjUHCKHU
perucTpoBaHU peasiHU AYT. BpJio TeMes/bHY Nponucu 0 06JUKY U cafpKajy
IpaBHOT [10CJ1a Ha KOMe Ce 3aCHUBA, CaJipiKe U CIMCcaK 3abpambeHuX KJay3ya,
KOje yIJIaBHOM 0/Ir0Bapajy OHUM KoJ| py4He 3aJjore.”?

3aKOHHUK je Moce6GHO ype Mo M MOTyNHOCT peTBapara peasHor AyTa, I1a TaKo
perucTpoBaHU peasHU AyT MOXe Jja Ce IPeTBOPH y NUCMO peaJsiHor fyra (06-
PHYTO He MOe)?*, CBOjUHCKA XUIIOTEKA Ce MOXKe MPETBOPUTH Y PeasHU AVT,
Kao M CaBeCHO CTeyeHa XUIoTeKa 6e3 MoTpakuBamwa®®, 1ok cy npejBuhene u

22 Yin.608 Hagpra 30CACIT
23 Yn. 614 ynopegutu ca 4. 468 Hauprta 30C/ACII
24 Yn. 605 Hanprta 30C/ICIT
25 Y. 606 Haupra 30CACH
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CUTyallWje KaJia HacTaje CBOjUHCKHU peaJHU JIyT — UCIJIaTa U3HOCA peaiHoT
Jlyra, IOBPaTHHU MPEHOC UJIK OJ[pUllarbe?®.

6. 06e36ebhyjyhu peasanu gyr

M3yseTak oj Hauyesla HeaKLeCOPHOCTH peaJIHOT Ayra NpeAcTaB/ba T3B.
06e36ehyjyhu peasiHu AyT, KOJ Kojer ce yroBopoM ypebhyje /1a peasiHu aAyr
cayxHu o6e3b6ehewy nmorpakuBawa (yrorop o obesbehewy), ogHOCHO Ja
HacTaHaK, M0CTOjakbe, BACKHA U MPEHOC PEaJIHOT Jyra 3aBUCH O] HACTAHKa,
NOCTOjaa, BUCHHE, OJJHOCHO TPEHOCA MOTPaKUBamba 06e36eheHor peassHUM
JlyroM. YroBop o o6e36ehemy ce MoxKe YIIUCATH y jaABHU PErUCTap, ajli He U Y
MUCMO PeaJIHOT JyTa.

HberosuM ynucom NpuroBopu U3 TOTI yToBOpa MOTY Ce CyNIPOTCTaBUTHU CBAKOM
npumaony ayra. OBakBo pelierwne ypaheHo je o yriey Ha u3meHe Hemaukor
rpabaHckor 3akoHuka u3 2008. rogune. CBe g0 Taj HeMayku 06e36ehyjyhu
3eMJbULIHU AYT 6UO je HeaKLleCOpHe MPUpPO/ie, OTpaHUYeha Koja Cy MPou3HuIa-
3uJia U3 yroBopa o 06e36ehemy nMaJia cy 06 IMralluOHU KapaKTep, Tj. leJi0BaJia
cy inter partes. OBo je UMaJIo HU3 NIPeHOCTH, aJId U oJipeheHe HeJoCTaTKe.
WHCcTUTYT je omoryhaBao BesiuKy GpJIeKCUOUIIHOCT, Ipe CBera 3HavyajHy 6aHKap-
CKOM CEKTOpY, Kao LITO je ©3MeHa OCUTypPaHOT NOTPaKMBakha, [0 aBakbe HOBUX
WJIM U3y3UMakbe HEKUX, CBe 6e3 popMaJiHe (jaBHOOeIeXKHUYKU OBEpPEHE) IPOo-
MeHe YyroBOpa, UJIM CIpoBohema NOCTyNKa yIKca Y 3eMJbUILIHE KIbUTe, 3aTUM
MIOCJIOBE NPOjeKTHOr GUHAHCUpPaKa, CEKjypUTU3alHjy 06e36eheHUx noTpa-
»KMBamwa U Ap. MehyTum, npobsieM je HacTajao y cayyajy NpeHoca 3eMJ/bHUILIHOT
JayraHa tpehe sinlle, 4aK U 3ajeiHO c 06e36eheHuM noTpakuBamweM. Hanme, Ha
CTHILla0Lla HUCY UCTOBPEMEHO NpeJia3uJjia v IpaBa v o6aBe3e U3 yroBopa o obe-
36ehemy, LITO je JOBOAUIIO 10 MOT'YNHOCTH BOCTPYKE HAIJIATE, U 3EMJbUILLIHOT
Jlyra v notpaxuBamwa. OBakaB HelTOBOJbAH M10JI0KAj BJJACHUKA HEITOKPETHOCTH
je Hajupe 2005. usMeweH yBohewmeM peructpa pebruHaHCUPaAa, jep je YIUC
yCTynama y Taj peructap oMmoryhasao AaBaony obesbehema fja cTUL@0Ly UC-
TH4Ye CBe MPUTOBOpe U3 yroBopa o o6e3behemy. ABrycra 2008. rojuHe NpBu
nyTy TekcT HeMaukor rpahaHckor 3aKkoHUKa YBOIM ce TEpMUH 06e36ehyjyhu
3eMJbUIIHHU AYT U U3PUUYUTO NpeABUDa J1a Cy NIPUTOBOPHU U3 yroBopa o obe-
36ehemy cynpoTCcTaB/bUBU CBAKOM KaCHHUjeM MOBEPHOIY 3€MJbUIIHOT AYTa,
6e3 MOryhHOCTH caBeCHOT cTHLakha. OBe 3aKOHCKe U3MeHe Cy CMambuJje Npo-
MeTHY crioco6HoCT 06e36ehyjyher 3eM/bUIIHOT yTa U TO TOJIMKO /ia je OBaKaB
3eMJbHLIHU YT MOCTA0 Mak€e IPOMETHO CIIOCO6GaH 01 aKL[eCOpHe XUIOoTeKe (y
HEKUM IpPaBHUM CUCTEMHUMaA).

26 Y..607 Hagpra 30C/CII

326



J. ByjoBuh | cTp. 319-330

[Io MulLlI/bewy NOjeIUHUX ayTopa YHUHH Ce Jla OBAKO aKLECOPHHU peasiHU
(3eMJBbMILIHM) AYT HEMA PA3JIOT TOCTOjaba ¥ CUCTEMY CTBAPHUX ITpaBa Koja Beh
M03Hajy XUIOTeEKY, Beh J1a je cCBpcUCX0AHHje peryjucaTi MOTyhHOCT NpeTBa-
pama peasiHoT Ayray xunoteky [Drobnig et al.2007:166]. MehyTum, uma ayTopa
KOjY Cy Y Jja/be Ha CTAHOBUILITY Ja UHCTUTYT 06e36ehyjyher 3eMbulIHOT
(peasiHOT) Ayra HUje U3TYOUO CBOj HEAKLIECOPHU KapaKTep, Te UCTUYY Jia 6U
OBY Be3y U3Meby camMocTaIHOT CTBApHOT IpaBa YHOBYEHA U 06e36eheHor
NOTpakKMUBaa, Tpebasio AePUHUCATH KA0 K8A3UAKYECOPHOCM, Yrja je OCHOBHA
0COOMHA Koja je pasJiMKyje o/ aKI[eCOPHOCTH Ta /A CYy joj ZiejCTBa U JoMallaj
ozpeheHu yroBopoM, a He 3aKOHOM, Te Cy JIaKO IPOMeHJbUBH [Zivkovié et al.
2010: 265, Softi¢ Kadenic¢ et al. 2010:399].

BiacHuk onTepeheHe HeMOKPeTHOCTHU OAroBapa y HayeJsy caMO CBOjOM
HemnoKkpeTHoIIhy, lakJie, He CBOjOM OCTaJIOM UMOBHUHOM. [IpeHOCOM, 0JTHOCHO
3aslarambeM o6e36eheHor moTpakuBaka MPEHOCH Ce, OJHOCHO 3aJiaxke
06e36ehyjyhu peanHu ayr, ocuM y ciyvajy Kaja je Apyradyvje yroBopeHo ca
JaBaoueM ayra. Koxg oryhewa ontepeheHe HenmokpeTHOCTH, 06e36ehyjyhu
3eMJbUILIHU AYT He NpeJia3y Ha CTUIA0L, Y3 MOryhHOCT Jpyradujer yropa-
pama. Takobe, ucnsiatom o6e36ehyjyher peasHor ayra racu ce u o6e36eheHo
MOTpPa’KUBake y BUCHHU HamaheHor; HACyNpoT TOMe, aKO UCILJIATy U3BPILIU
JIPyTO JIMIIE KOje HUje AYKHHUK, CMaTpa Cce y Cay4dajy CyMibe Ja je ucrmaaheHo
06e36eheHo MoTpaKUBameE.

7. HanuiaTa 1 npecTaHak peaJiHOT Ayra

[locTynak HamJaTe peasHOT Ayra je ypeheH Ha HaYMH Ha Koju je ypeheH no-
CTyNaK HaMUpEeHa KO/l XUNOTEKe, apadpa3uparbeM HCTOBETHUX OApeaOU?’,
y3 noceGHe o/ipe/iGe Koje ce 0JHOCE HAa HAILJIATUBOCT, TOCEGHO 32 CBOjUHCKU U
006e36ehyjyhu peasHu Ayr, ¥ MOTBPAY 0 HANJIATUBOCTU?S,

PeaJsiHu AyT je HaMJaTUB MO JIOCNEJIOCTH, C TUM Jia je 06e36ehyjyhu peasHu
JyT HAMJIATUB KaJia focne o6e36eheHo moTpakuBame. [locnesoct ce Gesexu y
Ha/lJIeXKHOM PerucTpy, 0AHOCHO MHCMY peasHOr AyTa, ca IOCe6HUM TPaBUJIOM
3a GU3UYKO JIMIIE KOje je 3aKJbYYHJIO yTOBOP O PEaJIHOM AYTY paju o6e36eherma
npo/iajHe IleHe 3rpajie UM CTaHa Koje NpubaBJ/ba ja OM y leMy CTaHOBaJIO.
[lo HanJIATUBOCTH peasHOr AyTa OpraH HaAJieXaH 3a Bohere jaBHOT perucTpa
y jaBHOM PEerucTpy BpILU 3a6esiex0y Jla je peasiHu JyT HAIlJIaTUB U U3Jaje
NOTBP/AY O HAIJIATUBOCTH peaJsiHor Ayra®’. O0Ba NOTBp/a je U3BPIIHA UCIIPaABa.

27 Bupetuun.617-626 Haupra 30C/ACII
28 Yn.617, 618 u 620 HaupTta 30CACII
29 Y. 618 HaypTa 30C/CIT

30 Yu. 620 HaupTa 30C/CIT
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Hansata u3 ontepeheHe HENOKPETHOCTH y Hayely ce BPIIU NYTeM CYJCKOT
noctynka. MehyTum, ako Ay>XKHUK HUje QU3UYKO JINLlE, HENIOKPETHOCT Ce MOXKe
NpoJiaTH U BaHCYACKHUM NyTeM, U TO 0J CTpaHe caMOr OBepHoLa UJIH MO-
cpesHMKa. HanpToM 3aKOHUKA Ce Y HEKOJIMKO 4JIaHOBA JleTa/bHO peryJiuile
NOCTYyIAK BaHCY/CKe IPOo/aje, y3 NIPONKCHBatbe CyNICUAMjapHe TIPUMeHe Npa-
BMJIA O IPUHYAHOM CyACKOM U3Bpluewy®!. CaBecHH CTHLANAL Y CYACKOM HUJIH
BaHCY/ICKOM HaJiMeTaky, UM Ha jaBHOj IPO/jaju CTUYe CBOjUHY Ha HEIOKpeT-
HoCcTH 6e3 TepeTa®,

HanpTt 3akoHMKa y Noce6HOM NOIJIaBJ/by O IpeCTaHKY, peryJjulle cjaydajeBe
IpecTaHKa PerucTpPoOBaHOr peaJHOT yra, IMCMa peaJsIHOT Ayra, Kao U Ipe-
CTaHaK y cJy4ajy npojiaje 0JJHOCHO IPONacTH onTepeheHe HETOKPETHOCTHU. Y
HaueJ1y, 6pucameM IpecTaje CBOjUHCKU PeaJIHU AYT, JOK HECBOjJUHCKU peaHU
JyT IpecTaje caMo NpoJajoM paJii HAMUpea U nponaiihy HemoKpeTHOCTH
KOja My je IpeJiMeT.

8. 3ak/pyuyak

PeaJsiHUM yT je HOB MHCTUTYT CTBApHOT IpaBa Koju npaBHU cucteM Cpbuje,
3aCHOBAH Ha HayeJy aKLeCOPHOCTH 3aJI0KHUX I1PaBa, 0 ca/ia HUje N03HaBao.
[lo yryieny Ha pelea Ap:kaBa peruoHa, Hanprom 3akoHuKa npejJiaxe ce npe-
y3UMake HeEMayKH KOHIENT HeaKleCoOpHoTr 06e36ehyjyher npasa, y3aumajyhu
y 003Up U LIBAjIlapCKU 3aKOH KOjU UMa CJIMYaH NPaBHU HUHCTUTYT.

[Iputom, HaupTt 3akoHuKa Takohe y3uma y pa3MaTpare U BeoMa CJI0XKEHY
npupoAy peaJsiHor ayra. AkTyesiHu cprncky Hanpr 3akoHnka uMa 3a nu/b Aa
peaJsiHU AyT ITO je Moryhe Bullle npuJarofy foMaheM npaBHOM, APYIITBEHOM
Y eKOHOMCKOM OKpY2Kemy. Y CBpXy IoCTHU3ama u/ba, HaupT uzae MHoro Buuie
y leTa/be Hero MoJieJIM Ha KOjuMa ce 3aCHUBA. YMHM ce Ja 3a TO UMa ONlpas-
Jama, jep HacynpoT Hemaukoj u llIBajuapckoj, Cprcky NpaBHULLM He MOT'Y Ja
NpUbEerHy yCTaHOBJ/bEHOj CY/ICKOj NpaKCU. Y3 IpeTNoCTaBKy Jja 6U ce peaslHU
[T, IONY T XUIIOTEeKe, 00MYHO KOPUCTHUO 3a 06e36ehere HEKOT TOTPaXKUBakha,
NpaBUJIHA 3alITHUTA AYKHUKA je CYIITUHCKHU aclleKT HberoBOr peryJjaucama.
[IpenJio’)keHUM KOHLENITOM peaJsiHOT /IyTra Kao KBa3uaKLeCOPHOT, Npub6IMXKaBajy
ce Pa3/IMYUTH NPABHU PEeKUMH 06e36ehyjyhnx npaBa Ha HEMOKPETHOCTHUMA,
Kao mnocJjeAulia NpakKTUYHUX NoTpeba pedbopMe GUHAHCUjCKOT TPHKHUILTA U
noACTHUIaja MehyHapoAHOT KpeJUTHOT TpKUlITa. [Ipe/yio’KeHu peasHU AYT
je yrOBOpHO aKliecopaH (KBa3uaKliecopaH) Y HaCTaHKy, 06MMyY, IpUNajamy U
IpecTaHKYy, 0K je y peaJiM3alUjU aKLeCOPaH, NOLITO Cy IPUTOBOPU U3 YTOBOpaA
0 06e36ehemy cynpoTCcTaB/bUBHU erga omnes.

31 Bupgertu: 4. 622-624 Hauprta 30C/CII
32 Y. 638 HaupTa 30C/ICII
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YBohewe HHCTUTYTa peasHOT Ayray CPICKO 3aKOHO/IaBCTBO MMaJIo OU MOBOJbAH
YTHUIIAj HA YCIOCTBJ/bakbe T3B. CEKYHJAPHOT XUIIOTEKAPHOT TPKHUILTA, KOje 1o
cBeMy cygnehu, npeacTassba ciesiehy Kopak pa3Boja 6aHKAapCKOT CUCTeMa Y
OBOM CETMEHTY, a Kao pe3y/TaT pacta norpebe fa ce nocrojehu kanuTas mwro
60Jbe UCKOPUCTH U NoBeha KOHKYPEHTHOCT CPIICKE TPUBPEJE.
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Real charge according to the current Serbian Draft
Law on Property Rights and Other Real Rights

Summary

Within reforms of loan security instruments law, Serbian Draft Law on Property
Rights and Other Real Rights demonstrates interest for introducing new forms
of non-accessory security rights. Real charge is a new institute in our legislation.
It is a kind of real right on immovable thing that is regulated after the model
of the German and Swiss laws, and which is in practice mostly used to secure a
receivable, so that it is, to an extent, a personal hypothec. The most important
reason for introduction of this institute into the Law was to allow for a security
right on immovables that is more flexible than the accessorial hypothec, thus
creating the environment conducive for the development of the secondary mar-
ket of real loans, facilitating refinancing, and allowing for the extension of the
offer of bank products with the reduction of transaction costs.

Key words: security right on immovables, real charge, hypothec.

330



