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Abstract: This paper analyses the process of codification in Europe in 19"
century and its influence on the codification of civil law in post-socialistic co-
untries. In light of the analysis of the codification process in post-socialistic
countries, the paper puts the accent on the ongoing process of codification
of the civil law in Republic of Macedonia.

The idea for codification of Macedonian civil law was introduced for the
first time in a project prepared by the Ministry of Justice in 2009. However,
the first official activities in regard of the codification started in 2011 when
a Commission for drafting the Civil Code of Republic of Macedonia was in-
stated by decision of the Government of the Republic of Macedonia. During
2012 the Commission held a meeting where the main point of discussion was
the systematization and content of the Civil Code. It was concluded that the
pandect system should be accepted regarding the draft of the code. After
the meetings separate working groups started with the preparation (the
draft) of three parts of the code - property, obligations and succession. At
the moment the process of drafting the property law is still ongoing.
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1. Introduction

In Europe today there are two different legal traditions Common Law and the
Civil Law (continental). Scholars point out that these two legal traditions have
crucial differences as a result of different conditions in which Common Law
and the Civil Law system have emerged and developed in the past. The crucial
differences between the common law and the civil law system, according to
civil doctrine, are found in their structure, the manner that legal statutes are
classified, the basic principle of the legal systems and the legal terminology
(Pejovic, 2001:819-820).

The common law legal system has started developing during the 11-th century in
England. The development of this legal system was a result of political changes
that followed in the period after 1066 (the Norman conquest of England). In the
legal history of England this period is marked as time when the central authority
of the king has been very strong. As governing authority, the king issued royal
orders that functioned as laws. However, the courts found the royal orders to
rigid and inapplicable in certain cases especially regarding the achievement of
the principle of justice. That was the reason why courts have began to apply the
principles of equity in their judgments derived from Roman law or natural law.
In time the decisions of the higher courts were regarded as precedents and as
such were followed in the courts legal practice, creating the so called “precedent
law”. The existence of precedent law as legal source is one of the main charac-
teristics of the common law legal system that differ it from the civil law legal
systems based on written law. However, as scholars point out, the common law
legal system, besides the precedent law is partly based on statute law passed by
the Parliament (Hale, 1971: 11; Pejovic, 2001: 820; O’Connor, 2012: 11).

The civil law (continental) legal tradition is considered as dominant type of
legal system in Europe since it was accepted in most European countries. This
legal tradition has developed by reception and modernization of Roman law.
According to historians this process has began in the period of the 11*" century
in the Italian city-states (Merryman, 1985:10). By accepting the Roman law in
the period of the 11% until 15 century the European countries gradually aban-
doned the customs that served as law, and oriented towards written law - legal
statutes thatin certain degree incorporated the customs from that time period
(Glenn, 2004: 135).

The main characteristic of civil law traditions is the written law that contains
abstract legal rules (articles) that can be applied in different legal situations
(cases). The role of the courts in countries that have accepted civil law legal
tradition is not to pass law, only to apply the written law.
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Other important characteristic of civil law legal tradition is the tendency for the
written law to be systematically classified in one integral legal text - codificati-
on. The process of codification of civil law in European countries, according to
historians began during the 18" and 19" century when the so called “modern
codifications” have emerged!. Among the first codifications of civil law in these
period are: the Prussian Code from 1794; the French Civil Code from 1804, the
Austrian Civil Code from 1811, the German Civil Code from 1896 (that came into
force in 1900), the Swiss Civil Code from 1907, the Italian Civil Code from 1942,
the Serbian Civil Code from 1944, the Greek Civil Code from 1946 and others. As
most important and influential civil codes in legal history are considered to be
the French Civil Code, the Austrian Civil Code and the German Civil Code (Murillo,
2001: 5-6)2 The French Civil Code, according to civil doctrine had significant
influence during the draft of the Italian Civil Code, the Portuguese Civil Code
and the Spanish Civil Code. The Austrian Civil Code influenced the draft of the
Serbian Civil Code. And the influence of the German Civil Code is recognized
in the draft of the Greek Civil Code and the Swiss Civil Code. The German Civil
Code is considered to have influenced the revision of the Austrian Civil Code.

In counties from Western Europe the process of codification of civil law become
a pressing issue during the 19* century, however in 20" century the economic
and political development of countries in the European Union demanded the
harmonization and unification of laws in the European Union. The need for
harmonization in the European Union brought on a process of de-codification,
creation of international law, and necessity for re-codification of civil law. The
process of de-codification, according to scholars, resulted from social, economi-
cal and political changes during the 20 in the European Union. All the changes
on social, economical and political level demanded regulation that was enforced
by passing special laws to regulate the new legal relations. These special laws
are enforced together with the enforcement of the civil codes, and they usually
refer to matters not regulated by the civil codes. The creation of international
laws in the European Union, or more precisely European laws such as: conven-
tions, covenants, international agreements, directive and other legal documents
that bind the European countries also influenced the application of the existing

1 Historians point out that the term ” codex” in the past was used to express law written in
wooden tables. Although, historians consider that the codification of civil law is a process
thatstarted in the period of 18th and 19th century, they point out thatin history of law early
codifications are known such as the Hammurabi Codex, Codex Theodosianus and others
(Zimmerman, 2012).

2 Some authors consider that the draft of the German Civil Code is inspired by the French
Civil Code regardless of the fact that the two codes are different in their content, the approach
in regulating civil law relations, and the manner of regulation of certain civil law institutes
(Murillo, 2001: 5)
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civil codes (Murillo, 2001:12-13). The changes in the legislation of European
countries lead to the process of re-codification of civil law. According to civil
doctrine, the process of re-codification is a process that provides new legal so-
lutions (the modernization of law) that need to be implemented in existing civil
codes dating from the 19t century. The process of re-codification will ensure
the modernization of the law by taking articles from recently passed special
laws and incorporating such articles in the civil codes?.

Although, the process of codification in Western Europe is considered as finished,
and the European countries now-days face the challenges of de-codification, cre-
ation of international laws and re-codification, the civil doctrine notes that for
some European countries the process of codification is just starting. Therefore,
the issues regarding codification are still in the spot light in legal theory and
practice, especially in the legal system of the countries from East Europe (post-
socialistic countries). Most of the East European countries, due to the changes
(transitions) in their economic and political system have not codified the civil
law in the past, and have only recently started the process of codification of civil
law (Zimmermann, 2003: 21).

The codification of civil law in the so called post-socialistic countries, as some
authors have noted, is one stage during the transition process that involves more
than codification. It is pointed out that transitions process also includes crucial
changes in economic development, legal regulations, politics and other areas.
Some of the most significant changes deriving from the process of transition are
the acceptance of parliamentary democracy, civil society, political pluralism,
free market and etc. The codification of civil law is the next logical step in the
process of transition where all of these crucial changes will reflect directly or
indirectly in the structure and content of the new civil codes in these countries.
In legal system of countries in transition the changes in legislation during the
process of transition are in some degree inspired by the aspirations of these
countries for membership in the European Union. Regarding the pos-socialistic
countries that are already member of the European Union, it is pointed out that
their primary goal is to harmonize their national laws with the legislation of
the European Union*.

In some countries in transition such as Estonia, Poland and the Czech Republic
the codification of the civil law was done by revision and restatement of civil

3 Theprocess of re-codification, according to some author, already began in countries such
as France, Italy, Germany and others. These countries have made changes in the civil codes
relating personal rights, property relations and family law. Ibid,14.

4 More on the process of harmonization, and its effects in legal system of post-socialistic
countries see: P. Cserne, (2011) at http://www.propublicobono.hu/pdf/Cserne%20P%20
Tamop%201.pdf.
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codes from the past. Other countries such as Latvia and Romania have promul-
gated the old civil codes without any revision (Cserne, 2011). The countries from
the former Socialistic Federal Republic of Yugoslavia, have also gone forward
with the process of transition, some already become member of the European
Union - Slovenia since 2004 and Croatia since 2013. However, the process of
codification of civil law in the present moment is officially started only in Repu-
blic of Macedonia® (candidate for EU membership) and Republic of Serbia® (also
candidate for EU membership).

2. The Process of Codification in the Republic of Macedonia

The idea for drafting a Civil Code of Republic of Macedonia was initially presented
in 2009 in the Project for Drafting the Civil Code of Republic of Macedonia pre-
pared by the Ministry of Justice of the Republic of Macedonia. However, almost
3 years have passed since the idea for codification of Macedonian civil law was
first presented, until the Government undertook decisive steps in direction of its
realization. In 2011 a Commission for drafting the Civil Code was promulgated
with Decision of the Government of Republic of Macedonia. The first meetings
of the Commission were held in 2012. These meetings were dedicated to discu-
ssions regarding the systematization of the Civil Code of Republic of Macedonia,
and there were also discussions regarding the content of the Civil Code.

The discussion regarding the systematization of the Civil Code ended with the
conclusion that the Macedonian Civil Code will be drafted according to the
pandect system rather then the institutional system. This conclusion is deri-
ved from the fact that in Republic of Macedonia the pandect system is already
accepted in the drafting of laws. For example the pandect system was followed
during the drafting of the Macedonian Law of Ownership and Other Real Rights
(1999-2001)". This Law was drafted following the example of the Croatian
Law of Ownership and Other Real Rights from 19968, and the Croatian Law of
Ownership and Other Rights was drafted following the pandect system evident
in the German Civil Code from 1896.

5 Decision for constituting a Commission for drafting the Civil Code of Republic of Macedonia
(Opnyka3a popMupare Ha KOMHCHja 3a U3TOTBYBakbe HAa IparaHCKU 3aKOHMK Ha Peny611ka
Makenonuja, Ci1. BecHUK Ha PM, 6p. 4/2011).

6 Decision for constitutinga Commission for drafting the Civil Code (Odluka o obrazovanju
Komisije za izradu Gradanjskog zakonika, Sluzbeni glasnik 104/06).

7 The Law of Ownership and Other Real Right after a three year drafting period was passed
by the Parliament of Republic of Macedonia on the 20" of February 2001, and came into force
after a six month vacation legis.

8 Zakon o vlasni$tvu i drugim stvarnim pravima, Narodne novine», broj 91/96.
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The other importantissue subject to discussion in the meetings of the Commissi-
onin 2012 was regarding the content of the Civil Code of Republic of Macedonia.
The Discussion showed that there are many different opinions regarding the
question what parts should constitute the future civil code. There was a con-
sensus among the working groups that the future civil code should consist of
general part, property law, obligations and successions. However, suggestions
were given that family law and commercial law should also be integrated in the
Civil Code. These suggestions were given mainly by working groups consisted of
professors and experts in the area of family law and commercial law. The civil
law professors, among whom professor Rodna Zivkovska (one of the authors of
this paper) considered that the suggestions for incorporating family law and
commercial law in the Civil Code will burden the content of the Civil Code. In-
corporation of family law and commercial law in the civil Code will mean that
the first part of the code (the general part) should be supplemented with articles
regulating these independent areas of the law. If such articles found their place
in the general provisions, they would not be fully applicable regarding property,
obligations and successions since the family law and commercial law are gover-
ned by different principles of regulation that are not completely compatible with
the principles for regulating civil law (property, obligations and successions).

Considering the fact that family law in Republic of Macedonia is already re-
gulated by single integral law - the Law of Family® most of the professors in
the working groups opposed the idea for family law to be incorporated in the
Civil Code. In their arguments they pointed out that the Law of Family already
codifies (to some extend) the family law in Republic of Macedonia. The Law of
Family use to contain articles regarding the marital property but those articles
were taken out of the Law of Family and incorporated in the Law of Ownership
and Other Real Rights during its drafting. If family law is to become a part of
the Civil Code that will mean reversing this process and putting those articles
back in the Law of Family. Such action will undoubtedly cause confusion in the
legal practice. The professors also advised that the Law of Family regulates the
civil procedure regarding family disputes (parental rights, divorce etc.) which,
if family law is incorporated in the Civil Code, will become part of the Civil Code.
The possibility for incorporation of articles regulating civil procedure in the Civil
Code was opposed by civil procedure professors who also consider that family
law should remain as it is now - regulated by the Law of Family as special law.

Regarding commercial law the majority of members of the working groups
took the stand that it also should not be integrated in the civil code mainly be-
cause commercial law regulates relations between juridical persons, and civil

9 Cayx6en BecHuk Ha PM, 6p. 80/92, 9/96, 38/2004, 33/2006, 84/2008, 67/10, 156/10,
39/12, 44/12 u 38/14.
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law regulates relations between natural persons, or relations between natural
persons on one side and juridical persons on the other. It was recommended
that commercial law should be codified but in Commercial Code of Republic of
Macedonia separate from the Civil Code of Republic of Macedonia.

2.1. The General Part of the Civil Code of Republic of Macedonia

The working group authorized for drafting the General Part of the Civil Code of
Republic of Macedonia is intended to start on the draft after the drafts of the spe-
cial parts of the Civil Code (property, obligations and successions) are finished.
However, in spite of that the working group has undertaken some preparatory
work such as comparative analysis of the modern civil law legislation in order to
determine the content of general part in the existing civil codes. It was decided
that the comparative analysis should involve the civil codes with significant
influence in the process of codification in Europe such as the German Civil Code
(drafted according to the pandect system) and the French Civil Code (drafted
according to the institutional system). The working group considered thatin the
comparative analysis it would be beneficiary to take in consideration a civil code
drafted in a former socialistic country which is why the Russian Civil Code was
also analyzed. Civil Codes from neighboring countries such as the Greek Civil
Code and the Albanian Civil Code were also a part of the comparative analysis
made by the working group.

1. The analysis of the GERMAN CIVIL CODE, as main representative of the pan-
dect system, is showing that the articles from the General Part are placed in
BOOK I of the code. The General part consists of seven divisions: Persons (divi-
sion 1): Things and animals (division 2); Legal transactions (division 3) Periods
of time and fixed dates (division 4); Limitation (division 5); Exercise of rights,
self-defense, self-help (division 6); Provision of security (division 7).

As the analysis has shown the general part of the German Civil Code regulates
the presumptions for civil law relations (the persons, the object and the legal
facts). Also, as it can be concluded, the general part of the German Civil Code
regulates the exercise of rights and limitation.

2. The FRENCH CIVIL CODE consists of four books: BOOK I - Of persons; BOOK
[1- Of Property and of the various modifications of ownership; BOOKIII - Of the
various ways how ownership is acquired; BOOK IV - Of securities.

The analysis of the French Civil Code (as representative of the institutional
system) has shown that this code does not contain civil law articles like those
found in the German Civil Code. However, it is notable that BOOK I - Of persons
contains some general provisions divided in 11 titles: TITLE I - Of civil rights;
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TITLE II- Of records of civil status; TITLE III - Of domicile; TITLE IV- OF Absen-
tees; TITLE V- Of marriage; TITLE VI - Of divorce; TITLE VII - Of parent and child;
TITLE VIII - Of adoption; TITLE IX - Of parent and child; TITLE X - Of minority,
of guardianship and of emancipation; TITLE XI - Of majority and of adults who
are protected by the law.

It may be concluded that the French Civil Code contains general provisions
regarding civil rights and civil status.

3. THE CIVIL CODE OF THE RUSSIAN FEDERATON as an example of civil code
drafted in former socialistic country is consisted of three parts, and the general
provisions are in the first part of the civil code. The First part of the code is di-
vided into three sections: SECTION I - The general provisions; SECTION II - The
right of ownership and the other rights of estate; SECTION III - The general part
of the law of obligation.

It was noted that the Civil Code of the Russian Federation has one distinguishing
feature - the first section named General provisions contains articles regulating:
persons (natural and juridical), objects of civil law relations; legal transactions,
period of time and limitation. The code also contains articles regulating pro-
perty and general provisions regarding obligation which is also specific when
compared with the German Civil Code.

4. The GREEK CIVIL CODE, as a civil code from a neighbor country contains ge-
neral provisions found in BOOK I of the Code. The general provisions regulate
international private law, natural and juridical persons, representations, limi-
tation and abuse of rights. The systematization of the Greek Civil Code shows
that the general provisions primarily regulate personhood and realization of
civil rights.

5. The ALBANIAN CIVIL CODE as another civil code of a neighbor country also
contains general provisions found in BOOK I of the code, and it is consisted of
four titles: TITLE 1 - Subjects; TITLE 2 - Representation; TITLE 3 - Legal tran-
sactions and TITLE 4 - Prescription.

It can be concluded that the Albanian Civil Code in the general provisions regu-
lates personhood, also legal transactions and prescription.

The analysis of the content of civil codes shows that the civil codes contain
general part - general provision that regulate: personhood, exercise of rights,
limitation, representation, and in certain cases object of civil law relations (pri-
marily things). Taking in consideration the present state of the civil legislation
in Republic of Macedonia it is imperative that the Civil Code contains general

10 The contracts are regulated in the Second part of the Civil Code of the Russian Federation.
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part - general provisions. The question emerging from this conclusion is: What
should be regulated by the general provisions of the Civil Code?

The working group authorized for the draft of the general part of the Civil Code,
after evaluating the results of the comparative analysis, made their suggestion
regarding the possible content of the general part of the Civil Code. The opinion
of the working group is that the general provisions should regulate personhood
(of natural and juridical persons), exercise of rights, representation, limitation,
preclusion and legal transactions. In the legal system of Republic of Macedonia
provisions regulating personhood, representation, preclusion and legal tran-
saction are regulated in different laws, mostly in the Law of Obligations'?, but
relevant provisions are found and other special laws as well. The working group
considers that the codification in this part will require to some extent incorpo-
ration of some articles from the Law of Obligations. Since the Law of Obligation
regulates special types of civil law relations the incorporation of some articles
from the Law of Obligation in the general part of the Civil Code will require
change and adaptation of those articles so they may serve as general provision
regarding all legal transactions not just obligations. Regarding the content of the
Civil Code, the working group also considered the possibility for incorporation
of general provisions in each part of the code (property, obligations and succe-
ssion). Such general provisions would relate to the specific nature of different
civil law relations (the property relations, the obligations and the succession).

Inrespect of the draft of the general part of the Civil Code of Republic of Macedo-
nia the question remains should a small number of articles regulating juridical
persons from the Law of Commercial Juridical Persons'? so that the personhood
of juridical persons may be precisely defined in the general provisions.

2.2. Property Law in the Civil Code of the Republic of Macedonia

During the process for drafting the Civil Code of the Republic of Macedonia it
was undisputed that the Civil Code should regulate property law. The same
conclusion could also be derived by comparative analysis of the existing civil
codes (regardless weather they accepted the institutional or pandect system)
because they all regulate property law.

1. The GERMAN CIVIL CODE regulates property relations in BOOK III of the
code. The BOOK III consists of eight divisions Possession (Division 1); General
provisions on rights in land (Division 2); Ownership (Division 3); Servitudes

11 Cnyx6eH BecHuk Ha PM, 6p. 18/01, 4/02,84/08 u 161/09.

12 Cayx6eH BecHUK Ha PM, 6p. 28/2004, 84/2005, 25/2007, 87/2008, 42/2010, 48/2010,
24/2011, 166/2012, 70/2013, 119/2013, 120/2013 n 27/14.

259



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA ¥ Huily | Bpoj 68 | F'onnHA LIIT | 2014

(Division 4); Right of preemption (Division 5); Charges on land (Division 6);
Mortgage, land charge, annuity land charge (Division 7) and Pledge of movable
things and over rights (Division 8).

2. The FRENCH CIVIL CODE regulates property relations in BOOK II - OF PRO-
PERTY AND OF THE VARIOUS MODIFICATIONS OF OWNERSHIP and BOOK 111
- OF THE VARIOUS WAYS HOW OWNERSHIP IS ACQUIRED. The second book of
the civil code is consisted of four titles: Of the various kinds of property (Title
1); Of ownership (Title 2); Of usufruct, of use and of habitation (Title 3) and
Of servitudes or land services (Title 4). The third book regulates the ways for
acquiring ownership by succession, by legal transaction (contract, will) and on
the bases of law. This part of the code also regulates possession.

3. The right of ownership and other real rights are regulated in the first part
of the CIVIL CODE OF THE RUSSIAN FEDERATION, more precisely in SECTION
II - THE RIGHT OF OWNERSHIP AND THE OTHER RIGHTS OF ESTATE.

4. The GREEK CIVIL CODE regulates right of ownership and other real rights in
BOOK III of the Code named - PROPERTY LAW. This part of the code regulates:
right of ownership, other real rights, servitudes and pledge.

5.In the ALBANIAN CIVIL CODE regulates property in BOOK I - OWNERSHIP
AND PROPERTY. This part of the Code consists of eight titles: Definitions of
Property (Title 1); Ownership (Title 2); Co-ownership (Title 3); Usufruct (Rights
to beneficial possessions of

non-owned property) (Title 4); Usage and Habitation Rights (Title 5); Servitudes
(Title 6); Remedies for ownership (Title 7) and Beneficial Possession (Title 8).

Codifying property law in the legal system of Republic of Macedonia would be
a difficult process considering the present state of the legislation regulating
property relations.

The working group authorized to draft the part - Property Law of the Civil
Code of the Republic of Macedonia has started the first phase in the process of
codification by drafting a new Law of Ownership and Other Real Rights. In this
phase of the codification process the working group took up a task to harmo-
nize the new Law of Ownership and Other Real Rights with the vast number of
special laws regulating property law that were passed after the enforcement
of the Law of Ownership and Other Real Rights from 2001. Some of the laws
that will be taken into account during the harmonization process are: the Law
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of Construction Grounds from 2011%3, Law of Construction from 2009%; Law of
Agricultural Land from 2007?°, Law of Real-estate Cadastre from 2013¢. The
harmonization process between the new Law of Ownership and Other Real
Rights and the special laws involves incorporation of articles from the special
laws in the new Law of Ownership and Other Real Rights!.The incorporation of
articles from the special laws in the new Law of Ownership and Other Real Rights
is accompanied with modification of such articles which is necessary for their
adjustment as an integral part of the property law, and also for harmonization
with the laws in the European Union.

During the draft of the new Law of Ownership and Other Real Rights the working
group found it necessary to supplement the part of the general provisions of the
law with new principles for property relations that are not found in the present
Law of Ownership and Other Real Rights such as the principle of superficies solo
cedit, priority and other. Also there are changes in the legal terminology. The
term “ownership and other (limited) real right” is abandoned, and instead the
term “real rights” is used. It is considered that the term “real rights” is a general
term that relates to ownership and other real rights as well.

In the process of drafting the new Law of Ownership and Other Real Rights
changes are also made in regard of the regulation of things as object of property
relations. The changes involve reformulation of present articles, and incorpo-
ration of new articles that regulate legal regime of future things, buildings,
infrastructural objects, temporary objects, urban equipment and etc.

The draft of the new Law of Ownership and Other Real Rights contains novelties
regarding regulation of the right of ownership and other real right. Also contem-
porary articles are incorporated in the regulation relating to neighbors rights.

13 Cayx6eH BecHuk Ha PM, 6p. 17/11, 53/11, 144/12, 25/2013, 137/2013 1 163/13.

14 Cnyx6en BecHuk Ha PM, 6p. 130/09, 124/10,Y.6p. 262/2009, 18/11,36/11,54/11, 13/12,
144/12, 25/13,79/2013, 137/13, 163/13, 27/14 u 28/14.

15 Cnyx6eH BecHuk Ha PM, 6p. 135/07,18/11 nu42/11 - Ucnpaska, 148/11,95/12,79/13,
87/13,106/13 u 164/13.

16 Cnyx6eH BecHUK Ha PM, 6p. 55/13.

17 At the beginning of the codification process of civil law in Republic of Macedonia, the
author of this paper professor Rodna Ziviovska stated that in the current state of Macedonian
property law the more rational approach in the process of codification would be to first
harmonize the property law. Professor Rodna Zivkovska, also suggested that in the process
of gradual harmonization of property law it may be possible for smaller codes to be drafted
in certain areas of property law such as urbanism, agriculture and etc. However, this issue
was not debated during the first discussions regarding the draft of the Civil Code of the
Republic of Macedonia.
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Important novelty in the draft of the new Law of Ownership and Other Real
Rights is abandonment of the present concept where the right of ownership
had main (private ownership, ownership of the state and ownership of muni-
cipalities) and sub-types (co-ownership, joint ownership and condominium) of
ownership. In this regard the concept of the Croatian Law of Ownership and
Other Real Rights was followed. According to the Croatian Law of Ownership
and Other Real Rights ownership is indivisible category, and the right may be
acquired by natural and juridical persons (and in sense of the law the term “ju-
ridical persons” involves the state and the municipalities).

Changes are drafted regarding co-ownership, joint ownership and condominium.
As it was said before, ownership is considered as indivisible category, so co-
ownership, joint ownership and condominium are not considered as sub-types of
ownership, instead they are considered as situations when the right of ownership
isacquired by several persons together. The working group, considering the need
for harmonization, proposed changes in the manner of acquiring ownership. In
thisregard the Law of Real-estate Cadastre must be taken into account because
it prescribes that the ownership of real-estate is acquired in the moment of its
registration in the real-estate cadastre (art.143).

Regarding other real rights in the new Law of Ownership and Other Real Rights,
the working group considers that all real right should be regulated by the Law of
Ownership and Other Real Right and not by special laws. That means that the new
Law of Ownership and Other Real Right besides the servitudes, pledge and real
charges should also regulate the right of long-term lease presently regulated by
the Law of Construction Ground. This will ensure the full implementation of the
principle - numerus clausus. The working group also decided that the real right
presently know as long-term lease should be renamed as right of construction
(on land owned by some else) in order to avoid the confusion between this real
right and the right of long-term lease regulated in the Law for Privatization and
Lease of Construction Ground Ownership of the State from 2005'® which is an
obligation by its nature!’.

In the process of drafting the new Law of Ownership and Other Real Rights the
working group planes to incorporate more articles regulating servitudes and

18 Cuayx06eH BecHuK Ha PM, 6p. 4/05,13/07,156/08, 146/09, 18/11,51/11 u 27 /14.

19 Meanvile, the right oflong-term lease regulated by the Law of Privatization and Lease of
Construction Grounds Ownership of the State also underwent some changes and the right of
long-term lease was renamed as right of lease with the same purpose - avoiding confusion
between the obligation and the real right. See: The Law for Amendment and Supplementation
of the Law for Privatization and Lease of Construction Grounds Ownership of the State
(Cnyx6en BecHUK Ha PM, 6p. 27/14).
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especially the right of pledge since so few articles regulate pledge in the present
Law of Ownership and Other Real Rights.

The draft of the new Law of Ownership and Other Real Rights, as the first phase
in the process of codification of property law, is ongoing at the moment. The goal
of the working group authorized to draft the new Law of Ownership and Other
Real Rights, (whose members are the authors of this paper) is primarily concen-
trated in harmonization of all law regulating property in the legal system of the
Republic of Macedonia. In the same time, another goal of the working group is
to modernize the Macedonian property law so it could respond to the changes
in civil law relations. The termination of the first phase of the codification of
property law is a condition for starting the second phase of the codification -
merging the property law, obligations and successions in integral legal text.

In the same time the working groups authorized to draft the other two parts of
the Civil Code - obligations and successions submitted their proposals regarding
the existing regulation. The proposals given by the working groups regarding
obligation and successions should be taken into consideration during the draft of
the new Law of Ownership and Other Real Rights so there are no inconsistencies
in the regulation. However, during the incorporation of all parts of the civil code
in one integral text further revisions might be needed.
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[Ap Pogua ’KuBKOBCKa,

PenoBuu npodecop [IpaBnor pakynrera ,Jyctunujan [Ipsu”,
Yuusep3sureT ,CB. Kupuna u Metoauj, Ckonsbe

Ap Tuna IIpxkecka,

JouenT I[IpaBHor ¢pakyatera ,Jyctunujad [IpBu”,
Yuusepsuret ,CB. Kupun u Metoauj, Ckonsbe

Koaudukanuja rpahaHckor npaBa

Pe3sume

[IpeaMeT OBOT pajia Cy CTAaHOBUILTA y Be3U HAaYMHa KoAMUKallMje ONIITET Jiesa
Y CTBapHOIpaBHOT JeJia ['‘pahaHckor 3akoHHKa Peny6yinke MakejoHMje, KOjU
je y dasu uspajze. AyTopu oBOr pajia cMaTpajy Aay Peny6aunuu MakesoHUjU U
Jla/be Tpeba 3aAp>KUTH TPaAULIUjy NaHAEKTHOT CUCTeMa Ha TepeHy ypehuBamwa
rpabaHckonpaBHUX 0/jHOCA. Y TOM KOHTEKCTY, ayTOPX CMaTpajy fa, 0CUM
Onurter fejia 3aKOHUKA, lheTOBU CaCTaBHU JieJIOBU Tpeba Aa 6yay: CTBapHO-
npaBHU Jieo, O6aurauuje u Haciehupame.

1. Y norneny Onwrer fesa 'pahaHckor 3akoHKKa, ay TOPU OBOT pajia U3HOCe
CBOje CTaHOBHILTe Ja Behu 6poj onmTux ofpeaada u3 nocrojeher 3akoHa o
06JIMralluOHUM OJJHOCUMMaA Tpeba npey3eTu y Oniutu Aeo 'pahaHckor 3akoHUKa.
Ped je 0 u3jBajamy HAjONIITUX KapaKTepPUCTHUKA cjeZleNuX HHCTUTYTA: CIO-
COOHOCTH, 3aCTyNakbe, ONUITH 110jaM MPaBHOT N0CJa, KJacupuKaluje, oniTa
pasMaTpaka 0 yCJI0BY U POKY, MaHe BoJbe, GopMa yroBopa, 06e36eheme, 3acta-
peJsIoCT, MpeKJy3uja, TyMaderwe U lbUX0BO ,Ipecesbebe” y OnmTtH feo ['pabhan-
CKOT 3aKOHUKa. [Ipy ToMe ayTopu ce 3aaxy 3a IpaBy Mepy y KOM 06UMY OBe
WHCTUTYTE Tpeba obpaauTu y OnuTem JieJy, a y KOM 06UMY y JieJly KOju ce
OJIHOCH Ha o6JiraniuoHe ofgHoce. Y noriey uspajmwe Kogekca cBe pagHe rpy-
ne, Kao U ayTOpU OBOT pajia, cMaTpajy Aa OnwTu feo Tpeba U3paJUTH HAKOH
u3spajie noce6Hux fesaona Koagekca.

2.Y norsneny uspaze CtBapHonpaBHOT fesa ['pahaHckor Kojekca, y 0BOM paay
ayTOpH Ce 3aJaxXy Ja Apyra Kmbura HacJoB/beHa ,CTBapHONpaBHU OJHOCH"
Tpeba Aa caapxu ciaefehe riaBe: CTBapH, Ap>KaBHUHA, IPaBO CBOjUHE, CJYK-
6eHOCTH, 3aJ10T, peaJiHe rapaHiiyje, rpaheme Ha TyheM 3eM/bUILITY U CTBapHa
npaBa CTpaHUX JULa. AyTOpU OBOT pajia Npukasyjy fay Peny6aunu Makezo-
HUju o 2001. roguHe (of JoHOLIEHA 3aKOHA O CBOjUHHU U APYTUM CTBAapHUM
npaBHMa) JI0 aHAC je JIOHEeT OrpoMaH 6poj ClielihjaJHUX 3aKOHa Koju ypebyjy
CTBapHONpaBHe ofiHOCe (Y Be3W CTBApH O/ ONIITEr HHTepeca, 3aJI0KHOT Ipa-
Ba, AyTOTpajHOr 3aKyna rpaheBUHCKOr 3eMJ/bULITA U APYTH). Kogudukanuja,
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npeMaayTopHMa, Tpeba 0CTBapUBaTH Ha HA4MH Jia ONIITe oJipesibe caZpKaHe
y OBUM CIlel|hjaIHUM 3aKOHHUMa Tpeba ,IpeceJIUTU" Y IpyTy KHBUT'Yy 3aKOHHUKA
(cTBapHONpaBHU /l€0), a ZIe0 BUX Tpeba U Aia/be [ja OCTaHe y ClleliUjaJIHUM 3a-
KOHMUMa (C 063MPOM Jla TPAaH3ULLMOHU IEPUO/L KOjU joll Tpaje).

AyTopH (ka0 TBOPIIM HOBOT 3aKOHA O CBOjUHU U JIPYyTUM CTBApPHUM IIPaBUMa),
MCTO TAaKO CMaTpajy Aia Tpeda JONYHUTH JIUCTY OCHOBHUX HavyeJia Koja ce 0JJHOCe
Ha CTBApHOMpaBHe 0JiHOCE. Y 0BOM IOTJIElY Ay TOPH OJUKY IPUHIIUI CABECHO-
CTH, IPUHLMI Superficies solo cedit v IpUHIIUT YT CUBaba CTBAPHHUX IpaBa Ha
HUBO OCHOBHUX Hauesia CTBApHOINPABHOT JieJia 3aKOHUKA. Ay TOpHU yKasyjy Aay
BpeMe JIOHOIIeha 3aKOHA 0 CBOjUHU U JIPYTUM CTBapHUM paBUMa HUje GUJI0
JleTasbHO ypeheHo npaBo 3aJj10re, npaBo rpaherma v eTakHa CBOjHHA I1a je 3aTO
Yy OBOM IOTJIe/ly TOTPE6GHO YHETH JieTasbHe oApeoe. [Ipounssasu aa he 3akoH
0 CBOjUHU U PYTHUM CTBApHUM NpaBuMa, Tj. CTBapHONpaBHU Jeo ['pahaHckor
3aKOHMKA CaJip>KaTH Ay1Jo Behu 6poj ogpenada y nopehemy ca 6pojeM ozape-
nabay nmoctojehem 3akoHY 0 CBOjUHU U IPYyTUM CTBAapHUM IIpaBUMa.

Ha kpajy, ayTopu ykasyjy Ha YMlbeHHULY Aa ce y Peny6aunu MakeJoHUjU
HCTOBPEMEHO paJii Ha U3pa/Iu Kibure U3 obsactu O6suranuja u Hasehupamwa
KOje Cy UHTeprpaJsiHu fieo ['pahaHCcKOT 3aKOHUKA.

Ksby4yHe peun: rpahaHcko npaBo, rpahaHcKu KoJekc, kKoarudukaluja, 06J1u-
rauuje, mpaBo CBOjUHE.
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