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HOBH KPUBHYHH IIOCTYINIAK CPBHJE — HOBH PA3/103H 3A
YCKJ/IABUBAISE CA EBPOIICKHM IIPABHHM CTAH/JIAP/JHMA™

Ancmpakm: Hosu kpusuuHu nocmynak ycmaHossmeHn 2011, zoduHe
npeacmas/ba KOMNUAAYUJY UHKBU3UYUOHO2 MOOe1a npemxodHo2 Nnocmynka
u adeep3ujaHoe 24a8H02 npempecd U3 aH2,/10aMepuyko2 muna Kpusu4Ho2
nocmynka. Yeobere jasHomydcuaauke ucmpaze U3uckugaso je od
3aKoHonucaya cynmu/iaH npucmyn 3aumumu /bydCKuX npasay Kpueu4HoM
nocmynky, Kako 6u ce ycnocmasuo ekeuaubpujym uzmehy eukacHoz u
npasuyHoz nocmynka. Ymecmo o04YeKueaHoz, hospewHd KOHYenyuja,
3aCHOBAHA HA udeju da jagHomyxcuaayka ucmpaza 6yde cmpozo popmaHa
Kao cydcka, da dokasu uzgedeHu 00 HECYOCKUX Op2dHA NOCMYNKA UMAjy
ucmy 00KasHy cHazy Kao cydcku u da cydy Hema mecmad Npu/aukom
cnposoberwa ucmpaze — uma 3a nocieduyy npemepaHo UHPepuopaH
noJ10xcaj okpussbeHoz y 00Hocy Ha jasHoe myxcuoya. Ocum wmo makea
KoHyenyuja He modice da u3dpxcu mecm Eeponckoz cyda 3a swydcka
npasa, U KOHKpemHa 3aKOHCKA pewlerba 0 Ucmpa3u omeapajy humarbe
ycazaauweHocmu ¢ e8ponckuM npasHum cmaHdapduma. Odpedéama o
nokpemarsy oge ghase nocmynka, kojuma Huje o6ezbeheHa cydcka sawumuma,
dogedeHo je y numarbe npago okpus/beHoz2 Ha npucmyn cydy u npago Ha
deslomeopHO npasHo cpedcmeo, a yCMAaHO8/bEHOM UCMPA2OM NPOMU8
Heno3Hamoz y4uHuoya y2podceHo je npaso npucycmea concmeeHoMm
cybery. Hu cea npoyecHa npasuaa o e1a8HOM NOCMynkKy He agupmuuly
Ha4e/10 Npasu4Ho2 NoCmMynkKa: nocpedHo usHyhusarse dokaza odbpaHe
y ducxapMoHuju je ca nocmysaamom da je mepem npyxcara 00kasa Ha
myscuoyy, kao jedHom 00 cmy6o8a hpemnocmaske HeUHOCMU; WUPOKe
Moz2yhHocmu da ce Ha 21a8HOM npempecy 6e3 HapoYUMux 3aKOHCKUX
npenpeka kopucme Hecydcku dokasu u3 ucmpaee, pasopu.ie cy Ha4es0
HenocpedHocmu U Haye.10 KoHmpadukmopHocmu. /logedeHa cy y numarse

*vojadj@gmail.com
™ Paj je peasii30BaH y OKBUPY npojekTa 6p. 179046, MuHUCTapCTBa 3a IPOCBETY, HAYKY
U TEXHOJIOIIKH pa3Boj Peny6iuke Cp6uje.
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U HEKa MUHUMA/HA hpaea odbpaHe u odzoeapajyhe eapaHyuje auuHe
€/10600e npuaukom xanuwerba u odpehusarba npumeopa, wmo 3ajedHo
ca npemxodHUM HeyCcKAaheHoCmuMa Haeodu HA 3aK/abyuak da uma euule
passoza da ce ca e8PONCKUM NPABHUM cmaHAapoumMa XxapMoHu3yje Hogsu
Hez2o0 cmapu Kpusu4HU NOCMynak Koju je ¢ mum yusbem pedhopMucaH.

KyuHe peuu: npasuuan nocmynak, npago Ha npucmyn cydy, ,jedHakocm
opyJcja“, npemnocmaska HeaUHOCMU, NPa8o HA 006PAHY.

1. KOHCTMTYTHBHI/I €JIEMEHTHU IIpaBad HA IPAaBUYHO cybel-be

Y KpMBUYHONPOLIECHO] U yOTILITeE Y IPABHOj JIMTepaTypy MaJiu je 6poj pajoBa o
TEOPUjCKOM MouMamy MehyHapoaHUX NpaBHUX cTaHAapaa (besbancky, 2001:
10, PapysioBuh, 2010: 223-224). 3a noTpebe oBora paja mnoj; MehyHapogHUM
(eBpoTNICKMM) MpaBHUM CTaHAapA0M cMaTpaheMo oHO ,IIITO NpUNaza NpaBy
ex aequo et bono; 1ITO ce y CBOM eJleMEHTAPHOM OGJIMKY yCTaJUJI0, GUJI0 Kao
u/ieja, OUJIO KAo MpaBHA YHEEHULA; LITO jeCTe UK OU MOTJIO MPeJICTaB/baTH
YHHBep3aJHU MUHUMYM HeKOI IPaBHOT MpaBuJia, He3aBUCHO 0J, Tora Jia
JIY je cacTaBHU Jle0 MO3UTUBHOT YHYTpallkber Uid MehyHapogHOr npaBa“
(besmauncku, 2001: 10).

Ha oBakBoM nouMamy MebhyHapoJHHX NpaBHUX CTaHAapjha Moryha je
eKCIJIMKaIlMja IpaBa Ha MpaBUYHO cyheme, yCTaHOBJ/beHOT YIaHoM 6. EBporncke
KOHBEHIIMje 3a 3alUTUTY JbYACKUX NMpaBa U OCHOBHUX cja060/a (y Aa/beM
TekcTy: EBponcka koHBeHUUja). HejoBo/bHA JOKTpUHApPHA MocBeheHOCT
nojMy MehyHapoAHUX NpaBHUX CTaHJapJa oJpakaBa ce U Ha IJeJULITe
0 CTaHAapAUMa Koje MHBOJIBUPA NPABO HA MPABUYHO Cyheme U HBUXOBY
kJacudukanyjy. [lo HalleM MULJbERY, KOHCTUTYTUBHU eJleMEeHTH IIpaBa Ha
NpaBUYHO cyheme oHOCe ce Ha CYJCKY 3alITUTY, QyHJaMeHTaJHa Hadesia
(cynckor) mocTynka U Ha aTpubyTe CyZa KOjHU Y HAllMOHAJHUM OKBHpHUMa
oZJlydyje o JbyACKHMM NpaBuMa U cjaobonama. OTyza U Tpu rpyine cTaHgapaa
KpO3 Koje ce ocTBapyje NpaBo Ha NpaBU4HO cyheme: (1) npaBo Ha NpUCTYI
cyny; (2) mpaBo Ha mpaBUYaH MOCTYIMaK, Ca3ZlaHO HA Ha4veJly MPaBUYHOT
NOCTYIKa, HaueJy jaBHOCTH U Havyeny cyhemwa y pasyMHOM poky; u (3) npaBo
Ha Cy/[|, Koje Takohe y ce6u caJip>K¥ MPABHO TPOjCTBO — MPABO HA 3aKOHUT CYJ,
IpaBO Ha He3aBHCaH CYy/J U NpaBO Ha HeNpUCTpacaH cyz (ynopeau Ysesau,
2010: 104). Maxko ce To Moxe pehu U 3a ocTajsle KOHCTUTYTHUBHE eJIEMEHTE,
BeoMa KOMIIJIEKCHY CaJIp>KMHY MMa HaueJIo IPaBUYHOT [IOCTYNKa. Y3uMajyhu
y 063Up MUIllJbela U npakcy EBporckor cyza 3a spyacka npasa (y fabeM
TeKcTy: EBponcku cy[), iBe Cy rpyIe KpUTEPUjyMa Ha OCHOBY KOjUX Ce OlLieyje
MPaBUYHOCT MOCTYNKA Y KPUBUYHUM CTBApPUMa: a) onwmu, Hajluuper oouma
IpUMeHe, KOju Bake 3a CTPaHKe y CBAKOM CYJCKOM nocmynky, u 6) noce6Hu
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KpPUTEPUjYMHU, KOjU ce 360T NPUHYLHOT KapaKTepa NOCTYIKa 0OJHOCE CaMO
Ha OKPHUBJbEHOT Y KpUBU4YHOM hocmynky. ONIITH KOHCTUTYTUBHHU €JIeMEHTH
1ojMa MpaBUYHOT MOCTYIKA Yy OUJI0O KOM CYACKOM NMOCTYNKY jecy: (1) mpaBo
CTpaHaka Jja IpUcyCTBYjy paZibaMa U Jia OyAy cacayliaHe, (2) npaBo Ha ,jej-
HaKOCT opy:xja“, (3) 3abpaHa HE3aKOHUTHUX Jl0Ka3a U (4) o6aBe3HO 06pa3Jio-
Kemwe CY[CKUX oJJIyKa. Y nocebHe ejieMeHTe MPaBUYHOr NOCTYIKa yopajajy
ce: (1) npeTnocTaBKa HEBUHOCTHU U (2) moce6GHe rapaHiiyje NpaBa Ha o0paHy
(mpaBoO OKpHUBJbEHOT Ja O6y/ie YIO3HAT ca NpeJMeTOM U pasjo3uMa ONTYxOe,
IpaBo Jja MMa J0BOJbHO BpeMeHa U MOTr'yNHOCTHU 3a IpUIIpeMy oZi6paHe, IpaBo
Jla ce 6paHU caM UJIM y3 moMoh 6paHHoLa, IPaBo Jja HEOMEeTaHO KOMYHHUIIMPa
ca cBOjuUM 6paHHUOLEeM, IPABO Jia pa3rye/a U Ipenucyje cnyuce npeameTa, pa-
BO Ha 6ecnJsaTHOT 6paHMOLa, IpaBo Ha 6eclJIaTHY IOMOh TyMaya, IpaBo Ha
cacjyllame CBeJloKa ob6paHe MoJ UCTUM YCJI0BUMA Kao U CBe0Ka ONTYXOe,
IpaBo Ha aJI0y MPOTHUB KPUBHUYHE IIPECY/ie, TPAaBO Ha HAKHA/AY IITeTe 360T
HEeOCHOBaHe 0Cy/ie, Kao U 3abpaHa he bis in idem; onuyMpHuje 0 HaYe 1y paBUY-
Hor noctynka suau byphuh, 2006: 67-93).

Y paay he 6MTH aHa/IM3UpaHa pellieha KpUBUYHOPOLLeCHOT 3aKOHUKa U3 2011.
ro/iMHe, aJIM CAMO HeKe 3aKOHCKe o/ipeJibe TOBOIOM KOjUX Ce MOXKe MOCTAaBUTH
nyuTame Jja i 06e36ehyjy npaBUYHOCT cyhera cariacHO eBpONCKUM NPaBHUM
cTa”HZapZuMa.

2.IIpaBo Ha NPHUCTYN CYAY U J€JI0OTBOPHO MPABHO CPEJCTBO

[IpaBO Ha mpaBHY 3alUTUTY Ce Yy ONILITOj TEOPUjU NTpaBa CXBaTa Kao0 HAYUH
OCTBapuBama Cy6jeKTUBHUX NpaBa (Bykagunosuh, Ctenanos, 2001: 337),
OZIHOCHO Kao je/lHa BpCTa paBHOT oBJialllheha Koja yJia3u y caM HeroB MojaM
(MuTpoBuh, 2010: 634). To npaBo ce y aHTJI0CAKCOHCKOM IIPaBHOM CUCTEMY 03-
HavyaBa Kao npaso Ha npucmyn cydy (Acces to Court) ¥ TpeTHpa Kao CaMOCTaJHO
npaBHO oBJalhewe. CyIITUHCKY, TPAaBO Ha MPUCTYI CyAy O3HauaBa jeJlaH
usrpaheH KOHILENT pa3JIMYUTUX popMasIHO-IpAaBHUX 3aXTeBa (rapaHiuja) aa
6u ce ocTBapuJio camo npaBo (BykaguHoBuh, Crenanos, 2001: 338), Hiip. npaBo
Ha u3sysehe cyauje, IpaBo Ha CYACKY OJJIYKY Y Pa3YMHOM POKY HJIH PaBO
»kaJsi6e. OHo je yrpaheHo y TeMeJbe IpaBHe Jip>KaBe, HE3aBUCHO 0/ MOT'YhHOCTH
passnuuTor oapehuBama npaBa (van Dijk, 1995: 345-379), u maHac ce c
pasJioroM CBpCTaBa y OCHOBHA JbyJicKa nMpaBa. Kpo3 npaBo Ha NpUcTyn cyay
HCII0/baBa Ce CKOPO YMTaBa [[MBUJIM3allMja IpaBa U npaBocyha, a yjeaHo ce
oapebyje u mosoxkaj cygay octBapuBamy cBpxe npana ([leposuh, 1995).

Y EBpOIICKOj KOHBEHLIUjHU 3a 3alITUTY JbYJICKUX MpaBa U OCHOBHUX €JI060/1a
HUje eKCIINIMTe NpeiBHheHo mpaBo HA NPUCTYTI CyAy, auu ra EBponcku cyz 3a
JbYJICKa IpaBa y31MMa Kao CTaHAap/ UHXePEHTaH paBy Ha IPaBUYHO cyheme.
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CBoj ctaB EBporncku cy/ 3acHMBa Ha popMyJialiiju IpBe peyeHuIle cTaBa 1. 4.
6. EK, kojy, npeMa MUlll/beHy OBOT Cy/1a, Tpeba TyMayUTHU Y KOHTEKCTY LieJIMHE
Uy CBeTJy LIuJ/ba U CBpxXe EBponcke KoHBeHIUje, Kao MehyHapoaHor yroBopa
KOjU CTBapa NnpaBo, U ONIUTUX PaBHUX NpUHLUNA (cayyaj Golder v. United
Kingdom). Ha Taj HauuH TyMa4eHo, 0Baj 4JlaH 06yXBaTa ,IpaBo Ha CyA", a MpaBo
Ha PUCTYI CYZY, Tj. IpaBO HA MOKPeTame MOCTYKa peJ Cy1oM (Koje ce Tu4e
rpabaHckUX NUTamwa) NpeAcTaB/ba CaMo jelaH acleKT TOT [paBa.

Y okBUpY IpaBa Ha IPaBUYHO cyherbe, CBAKOM JINILLY OKPHUB/bEHOM 332 KPUBUYHO
Jlesio EBporicka KOHBeHIMja rapaHTyje npaBo Ha cyz (4.1. 6. cT. 1. EK). Kao wTo
je pedyeHo, NpeMa MUllJbewy EBpOICKOr CyAa, jejlaH aclekT TOT IpaBa je U
IIpaBO Ha NPUCTYN CYAy, KOje ce y3MMa Kao NpaBHU CTaHAap/ U 3a rpabhaHcka
npaBa U 3a pelllaBatbe KPUBUYHUX cTBapH. [IpaBo Ha npucTtyn cyay (o npaBy
Ha IPUCTYI CYAy y yCTaBHO-CYACKOj npakcu Buau Cumosuh, Cumosuh, 2009:
239-241) noapasyMeBa /ia JHIEe ,O0NTYKEHO" 32 KPUBUYHO JI€JI0 UJIH JIeJI0 ca
ofpeheHUM KpUBUYHUM KapaKTepUCTHKaMa Koje YMHe NPUMeH/bUBUM YJIaH
6. EK, nMa npaBo /la 3axTeBa /Jja Ce leroB IIpe/iMeT pelllaBa Ha cyAy. MehyTum,
TO He 3HayH Jia ,,0lTYy>KeHO" JINIle MOKe 3aXTeBaTH Jla Ce HaCTaBU KPUBUYHO
romeme UM Jla ce OJpXKU IJIaBHU NpeTpec npeJ CyA0M, HeETo caMo KaJ, ce
,yTBpbhyje onTyxk6a“ fa To 06aBu cyA (van Dijk, 1995: 395, Buau cayuaj Lutz v.
Germany u cay4aj Adolfv. Austria).

Kajz ce pagu o nmpaBrMa rapaHToBaHUM EBpOICKOM KOHBEHIIUjOM, IPaBO
NpUCTYyIa CyAy je y TECHOj Be3U ca IPaBOM Ha /1eJIOTBOPHO MPaBHO CPeJCTBO
(us1. 13. EK). CymiTuHy oBOT IpaBa YMHHU rapaHIiydja /1eJJIOTBOPHOT MpaBHOT
Cpe/CTBa NpeJ HallMOHAJHUM BJacTHMa Koja ce Npy»Ka CBaKOMe KO cMaTpa
Jla cy My noBpeheHa npaBa U cjo60/e npeBubeHe EBpornckoM KOHBEHLIUjOM
(cnyuaj Klass and others v. Germany). OBoM rapaHijdjoMm KoHBeHI[1ja HEMOCPeAHO
HaMmehe o6aBe3y Ap:kaBaMa /ia Ipy»Ke 3alITUTY JbYJCKUX TpaBa MPeBacxoHO
YHyTap CBOjUX paBHUX cucTeMa (cay4aj Kudla v. Poland). OHa cafp>Ku 3aXTeB
Jla ce 06e36eau JjoMmahu NpaBHU JiIeK HA OCHOBY Kora 61 HaljMOHAJIHe BJIACTH
pasMaTpaJie CyLITHHY »aJibe Be3aHy 3a ofrosapajyhe npaso 13 EBporncke
KOHBEHI[HMje U IPY>KHJie N0JIeCHO 3a10Bo/betbe (JIuy, 2007: 343).

Y Be3u ca HaBeJileHUM MPABOM Ha NPUCTYII CYyAYy U MPaBOM Ha JeJIOTBOPHO
IPaBHO CPEJICTBO, IOCTAaBJ/ba Ce MUTAakE J]a JIU 3aKOHCKO ypehewe NoKpeTama
jaBHOTY>KHUJIauKe UCTpare oJiroBapa eBpONCKUM IpPaBHUM CTaHJapAHMa.
Haume, mpema HOBOM NPOLIECHOM 3aKOHUKY, UCTpara ce nokpehe Hapea6oM
jaBHOT Ty?KHOIla IPOTHB KOje OKPUBJbEHHU HEMA MIPABO XKaJi6e CYyAy HUTH PaBo
IPUroBOpa BUIIEM jaBHOM TyKHoLy (4. 296), ma ce oTBapa NUTame 3alLITO
JIUIe IPOTUB KOT'a OPTraH Irokewa ,y TBphyje onTyxk6y“ HeMa IpaBo Ha CYLCKY
3alITUTY (Tj. IpaBO Ha NPUCTYI CYAy) HUTHU IPAaBO Ha OUJIO KAKBO MPAaBHO
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CpeJCTBO, Ia KOHCEKBEHTHO Y NUTAae Ja JIM je HOBO 3aKOHCKO pellelhe 0
OTBapamwy UCTpare y XapMOHHUjU Ca €BPOINCKUM CTaHJapAUMa. Y KpajikbeM,
[I0CTaBJ/ba Ce MUTAKE MMa JIU 3aKOHOAaBal, 06aBe3y Ja Npomnulie NpaBHO
CpeJiCTBO NPOTHUB HE3AKOHUTO UJIM apOUTPEPHO MOKPEHYTe UCTpare U Tako
OCYMIbUYEHOM (332 KPUBHUYHO /I€J10) OCUTypa CYACKY 3aLITUTY.

[ToBO/IOM IOKpeTara U CIpoBoherha jaBHOTYKUJIAauKe UCTPare, pa3HOJIHKA CY
pelllera y yIIopeJHOM IPaBy — HEKe 3eMJbe He pe/BuDajy CyACKY KOHTPOJIY
UCTPaKHOT NocTynka (Hnp. Hemauka), ok ipyre nponucyjy ogpeheHa npaBHa
Cpe/icCTBa MpaBHe 3alITUTE U y MPETXOJHOM IMOCTYIKY, Tj. © NPUJIHUKOM
NOKpeTamwa U cipoBohewa uctpare (HOp. Ayctpuja). ¥ ToM norsey 3acaf
HUje CTBOPEH eBPOICKU MPaBHU CTaHAAp/ o6aBe3yjyhu 3a ApkaBe yiaHULE
HUTU EBPOINCKHU Cy/l 3aXTeBa CYACKY KOHTPOJIY IPETKPUBUYHOT U UCTPAXKHOT
noctynka. Mehytum, nako EBpomncku cy HUje JUPEKTHO YCIOCTABUO MPABO
OKPHBJbEHOT Ha CY/ICKY 3aLITUTY 0/ HE3aKOHUTE OJ[JIYKe 0 OTBapay UCTpare
y OKBUPY HaIlMOHAJIHOT MPaBHOT NOPeTKa, OH je y BeheM 6pojy nmpeameTra
HWCIIUTHUBAO MPETNOCTAaBKe 3a MOYETaK U ONPaBJaHOCT UCTpare U HEHOT
Tpajama, YUME je YCIIOCTAaBUO HaJHALIMOHAJIHY KOHTPOJIY NMPETIOCTAaBKHU 3a
NMOKpeTame U Bohewe jaBHOTYKUJIauke uctpare (Purdevi¢, 2010: 10). YnpaBo
3aTO IITO je y pa3JIMYUTHM MpeJMeTHMa U pa3HUM MoBouMa EBponcku cya
pa3MaTpao 3aKOHUTOCT NOKPEeTaa U Boherwa jaBHOTY KUJIAUKe UCTpare, najey
BUIIIE O/IJIYKA UCTIUTHUBAO [IOCTOjaklbe OCHOBAHe, Tj. pa3yMHe cyMibe (reasonable
suspicion), Koja je caia KoJ| HaC CHU>KeHa Ha OCHOBE CyMibe, yCTaHOBJbABAbE
MpPaBHOT JieKa MPOTHUB OJJIYKe O MOKpeTamy jaBHOTYXKHUJIAdyKe UCTpare U
yCIOCTaBJ/bakbe CYACKe 3alITUTE, IPeyNpeanuso O Y MHOTUM CJay4dajeBUMa
OCy[ly Hallle ip>KaBe MpeJl TUM CYZ0M.

HesaBHCHO oJ mocTojalba €BPOINCKUX CTaHAAp/a, 3aKOHCKA peryJsaTHBa
MOKpeTamka UCTpare Mopa GUTH Y CKJIAAy Ca yCTAaBHUM rapaHijijama Koje ce
THUYY KPUBUYHOT NOCTyMNKa. [[pU/IMKOM pa3MaTpama YCTABHOCTH MPOLECHOT
3aKOHO/IaBCTBA He Tpe6a ry6UTH U3 BU/Ia /1A CY, TPUJIMKOM IOHOLIeha YCTaBa U3
2006, ycTaBHa HaueJla ¥ rapaHIjyje Be3aHe 3a KPUBUYHU IOCTYNAK yTeMeJ/beHE
Ha CPIICKOj MPOIeCHONPABHOj TPAAUIIUjU CYACKOT KPUBUYHOT IOCTYTIKA, y KOMe
je n dasaucTpare cysacke npupo/e. [lopes Tora, M UMTaBa ycTaBHA pery/iaTHBA
OJlM1lIe jeMCTBHUMA Cy/ICKe 3alTUTE, 0COBUTO JJOMEH JbY/ICKUX IIpaBa U cJ1060/a.
Crora ce y AyXy Cy/ACKe 3alITUTE KAa0 TEMEe/bHOT MPUHIUINA KOjU MPOKUMaA
YHUTaB TEKCT YCTaBa, MMajy HHTEpPIpeTUpPATH U YCTaBHE HOpPMe KojuMa ce
yCIOCTaBJ/bajy rapaHijdje Be3aHe 32 KPUBUYHHU MTOCTYTAK. AKO Ce MOTeHIUpa
IpeJMeT pacnpase, Tpeba Takohe y3eTH y 063Up NMOIITOBahe 3aKOHUTOCTH U
3a6paHy apOUTPEPHOCTH y OCTyNaky APKAaBHUX OpraHa, Kao 3aXTeBe KOjU
W3BHUPY U3 BJIaJlaBHHe IIpaBa U HEMOCPEJIHO Ce U3BO/Ie U3 HaueJia YCTaBHOCTHU
Y 3aKOHUTOCTH, a CaZ[pKaHM Cy U Y YCTAaBHUM jeMCTBHUMa NpPaBUYHOT cyhema
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Y 3a6paHe CaMOBJIACHOT OrpaHHYeH A JUYHE CJ1060/€e, Y 0GUMY Yy KOMe ce
pacnpoCcTUpy Ha NPETXOAHU MOCTYyNaK. ¥ BbHUX0BOj KUKHU Takohe je cyacka
3alITUTA KA0 yCTABHO jeMCTBO 6€3 Kojer 61 orpaHuYerha rapaHTOBAaHUX ITpaBa
¥ €J1060/1a Y KpUBUYHOM IIOCTYIIKY MOIJIa YTPO3UTH U CaMy eCeHIIMjy TUX IpaBa
u caob6oza.

W3 oBe HauesiHe pacmnpaBe cjJeAd Ja Ce NPUHIUIN CY/[CKe 3alITUTe Kao
dyHAaMeHTaJTHU IPUHIIUI YCTaBHE 3aIITUTE JbYACKUX IIPBa PacpoCTUpPeE U
Ha NpeTXO0JAHU KPUBUUHMU IOCTYIAK, 11 €0 IpSo ¥ Ha OJIIYKY 0 OTBapaby UCTpare
KojuM oBa ¢pa3a 3anoynme. Ca TOr CTAaHOBULITA IOCMATPaHO, TO3UTUBHOINIpaBHA
peryJaTvBa OTBapaka jaBHOTYKUJIauKe UCTpare Koja 3alipeyaBa HPUCTYII CYLY
(us1. 296. 3KI1/2011) 6usa 64 y HECKJIAAY €A ONIUTUM yCTABHUM INPUHLIUMIIOM
CyZiCKe 3allTUTe JbYyACKUX NpaBa u cao6o4a. MehyTuM, 3a KOHaYHY OLlEHY
YCTaBHOCTH 3aKOHCKOT ypehema nouyeTKa ucTpare noTpebHO je aHaJIU3UpaTH
U yCTaBHe o/ipe/i6e 0 MpaBy Ha NPaBUYHO cyhere U IpaBy Ha IPaBHO CPELICTBO,
KOje ce NUPEKTHO OJHOCE HAa KPUBUYHH MOCTYHAK. Y OKBUPY YCTAaBHUX
rapaHliyja npaBa Ha NIpaBUYHO Cyhemwe, eKCIJIULUTe je peJBubeHa cyacka
3alITUTA U CAMUM THUM IPaBO IPUCTYMa CY1y NOBOJOM OJJIyKe O IOKpeTaby
KpPUBHUYHOT TOCTynKa. CBaKoMe je TapaHTOBAHO ,lIPaBo Ja... CY/... pacpaBu U
OZLJIyYH 0... 0CHOBAHOCMU CYMHb€E KOjd je bu.1a pas/02 3a NOKpemarse nocmynka,
Kao M 0 ONTyK6aMa MpoTHUB wera“ (4. 32. cT. 1. YcTaBa).

M 3akoHCKO ypehere jaBHOTYKUJIauKe UCTPare, Koja je yUCTUHY YCTaHOBJbeHa
I0CJIe IOHOIIEHa YcTaBa, MopaJsio 61 6UTH y CKJIaly ca [UTUPAHOM YCTaBHOM
oZpen6oM. EBeHTyaJ IHO CyPOTHO TyMavyeke /la ce yCTaBHa 0/ipei6a 0JJHOCU
Ha KOHA4YHY NPBOCTENEHY OJJIYKY Cy/la Y KPUBUYHOM MOCTYIKY 3aTO HITO
ce KOPUCTH U3Pa3 ,pachpasu v OJJIy4u”, NITO MOXe acollMpaTH Ha paclpasy,
Tj. TJIaBHU NIpeTPeC y NPBOCTENEHOM KPUBUYHOM IOCTYIKY, He 61 Ce MOTJIO
IPUXBATUTH jep HY>KHO BOJY Ka 3aKaCHeJIOM U3pUllakby NpaB/e, YuMe 6U ce
JleporupaJia eceHIjdjanpanaHa CyJiCKY OJITyKY 0 0CHOBAaHOCTH CY M€ IPUIHKOM
MOKpeTama NoCTynKa. lako cy ycTaBOMUCIY IPUIUKOM GOPMYJIHCaba yCTaBHE
rapaHiyje BepoBaTHO GUJIM HHCIIMPUCAHU TaAallbUM 3aKOHCKUM pellemheM
Jla ce ucTtpara nokpehe kajs nocToju ocHOBaHa CyMiba O JieJly U YYUHHUOLY,
yCTaBHa HOpMa HeMa 00jeKTHUBHO 3Hauyeme /Jia Cy/J OJJIy4yje O OCHOBAHOj
CYMIbU Kao CTeleHY yBepera UCIIO/| KOjer HeMa CyZiCKe KOHTPOJIe TOKpeTakba
KPUBUYHOT mocTynka. CMHcao je ycTaBHe oipesibe /1a ce OCUTypa CyZcKa
KOHTPOJIa 3aKOHUTOCTH U NMPaBUJHOCTHU MOKPETakha KPUBUYHOT MOCTYIIKA,
YHMe Ce yCTaHOBJbABA MIPABO MPUCTYNA CYAY Kao rapaHIijdja o/i He3aKOHUTOT
Y apOUTPEPHOT MOKpeTaha jaBHOTYKUJIadKe UcTpare. Tpeba TyMauuTH Jja ce
IPBU IO UTUPAHE YCTaBHe 0/ipeZi0oe KojoM je mpeZBUeHOo NpaBo Ha CYACKY
OJIIYKY 0 ,,0CHOBAHOCMU CyMHse Koja je 6u/a pas/oz 3a hokpemarse nocmynka"“
O/ITHOCH Ha CBaKy O/JIYKY O TOKPeTamhy KPUBUYHOT MIOCTY KA, GUJIO /12 3alI0YH b€
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da3oM ucTpare UM HemocpeJHOM ONTYKO0M, a Jja ce APYTU Jeo oApenode
KOjUM ce yCTaHOBJbaBa NPaBO Ha CYACKY OJAJYKY O ,0NTyx6amMa“ o4HOCH Ha
IPBOCTEIEHY CY/ACKY OJYKY KOjOM Ce KOHA4YHO 0/J1y4yyje 0 KpUBUYHOj CTBApH.
Hu cMameme YMbeHUYHOT CYyINICTpaTa 3a MOKpeTamwke UCTpare ca ,0CHoO8aHe
CyMmbe“ Ha ,,0CHO8E CYMHIbe"“ He MOXKe IepOTUpaTH U TUPAHY YCTAaBHY OJpe/ioy,
jep HOM HUje npeaBUDeHO Ja cyJ oAJydyje jeJUHO y cay4ajy KaJ Tpeba
OLIEHUTH Ja JIM IOCTOj! OCHOBAHA CYMHba, a He U OCHOBU CYMIb€, HEro /a Cy[
LleHU ,,0CHOBAHOCT" CyMIbe, Tj. Ja I UMa MeCTa CyMHbH, [1a JIU KUMa pas3Jiora 3a
CYMHbY KOja ce jaBJ/ba Kao NOBOJ, 3a NOKpeTakhe KPUBUYHOT [TOCTY KA.

Yo6u4ajeHo ce 3alITUTA JbYACKUX IPaBa OCUTypaBa noMohy IpaBHUX CPe/ICTaBa,
Te je OH/]a Pa3yMJbHBO YCTAaHOBJ/bAaBalbe yCTAaBHE rapaHIlije 03HaY€eHe Kao paBo
Ha paBHO cpeAcTBO: ,CBaKO MMa PaBO Ha XKaJI0y UJIH [PYT0 NPaBHO CPeJICTBO
HPOTHB OZJIyKe KOjOM Ce OZJIy4yje O herOBOM IIpaBy, 00aBe3H UJIH Ha 3aKOHY
3acHOBaHOM HHTepecy" (4. 36. cT. 2. YcTaBa). Mako ce MPUJIMKOM MOKpeTabha
UCTpare He 0|1y 4yje 0 HEKOM MojeJTHHAYHOM IIPaBY UJIM Ha 3aKOHY 3aCHOBAaHOM
HHTepecy, GopMaJIHO NOKpeTakhe KPUBUYHOT MOCTYNKA JJUPEKTHO noraha
JbYJICKO I0CTOjaHCTBO KAao HEMPHKOCHOBEHO YOBEKOBO MPABO M OTpaHUYaBa
OCTBapuBak-€ MHOTUX JIPYTUX NpaBa (paBo Ha paj, U300PHO NPaBoO ¥ MHOTa
Jipyra rpaBa), Te ce T0CTOojakbe ZeJI0TBOPHOT MPAaBHOT CPeCTBA T0Ka3yje Kao
NpeKo NoTpe6HoO.

W3 u3siokeHe UHTepIpeTalyje YCTaBHUX HOPMU MOKe Ce U3BECTH 3aKJ/by4dak Jia
je 3aKoHO/aBal] 610 06aBe3aH 1a y HOPMAaTUBHU CUCTEM IIOKPETakha U Bohema
jaBHOTY»KMJIauKe HCTpare, y 3aKoHy JlepuHUCaHE Kao npBe ¢pase KPUBUUHOT
IOCTYTKA, yrpajy MpaBo NPUCTYIA CyAy YCTAaHOBJ/baBambeM oAroBapajyher
NOCTYNKa, WTO ce, usMmehy ocrasior, Morjio nocTUhU NpoNUCHBaAKHEM
IPaBHOT CPe/ICTBA NPOTHUB Hape/0e jaBHOT TYXKHOLA O MOKPETaky UCTpare.
YcTaHOBJ/baBak€ MpaBa Ha MPUCTYI CY1Y U ZIeJIOTBOPHOT MPABHOT CPeICTBA
610 61 edprKacaH MPaBHU MeTOJ, 3aLITHUTE 0Jf HE3AKOHUTOT U ap6UTpepHOT
HOKpeTamwa uctpare. Po6oBame H/ieju [ia ce y UCTpAry CyJi He CMe MellaTH,
HaMeTHYTO U3 aHIJI0AMEPUYKOT IOMMakha KPUBUYHOT MOCTYIIKA Kao TapHUILE,
y3 UCTOBPEMEHO JlaBakbe I0OKa3He CHAare CBUM UCTPaXKHUM CYACKUM pa/ilhaMa
Kao Jia cy u3BeJieHe y dep 1B060jy pesi CyJ0M Ha [JIaBHOM PETPECY, Y TOj Mepu
CTaBJ/ba OCYMEUYEHOT Y MHPEPHUOPAH M0JI0XKaj ¥ OJTHOCY Ha APYTY MPOLECHY
CTPaHKYy, la MPETXOAHOM IOCTYIKY y [IeJJUHHU 0/1y31Ma aTpUOy Te MPaBUYHOT.

3. Cyheme y 0ACYyCTBY OKPUBJ/bEHOT U
NMpaBo NPUCYCTBa CONICTBeHOM cyhemy

[IpaBO OKpUBJHEHOT Ja MPUCYCTBYyje CONCTBEHOM cyhewy mnpejcTaBJba
KOHCTUTYTHUBHHU €JIeMEHT HauyeJia MpaBUYHOT nocTynka. C ’bUM je TeCHO
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NOBe3aHO MpaBo Ja OyJie cacjayllaH Ipe JOHOIIeHma OJJIyKe, a Jaba
KOHCEKBEHI]a OBOT IPaBa je la UMa MOTYhHOCT Jja ce M3jaCHU 0 CBUM 3aXTEBUMa,
Te YNh€eHUYHUM U IPaBHUM HaBOAMMa IIPOTUBHE CTpaHKe — audiatur et altera
pars. EBpOICKH CyJl cMaTpa Jja OKPUBJ/bEHU ¥ KPUBUYHOM MOCTYIKY MOpa Ja
npucycTtByje cybewy (cayuaj Ekbatani v. Sweden, ctaB 25; ciy4daj Colozza v.
Italy, ctaB 27). CBpxa ¥ 4uJb 4jiaHa 6. ctaB 1. ¥ yyaHa 6. ctaB 3. Tauke o/ (11)
Iio (e) EBporicke KOHBEHIIMje IPeTNOCTaB/bajy MPUCYCTBO OKpUBJbeHOT (Mole,
Harby, 2006: 38).

BpojHMM npaBuJKMMa KPUBUYHOT MPOIECHOT 3aKOHO/IAaBCTBA jeMYH Ce ITPaBo
CTpaHaKa Jila NpUCYCTBYjy NPOLECHUM pajilbaMa U Jla OyAy cacJyliaHe Ipe
JIOHOLIEWA CYJICKe oA iyKe. TakBa jeMCTBa MMajy MpaBHJa O JOCTAaB/baby
CYJCKUX OJIJIVKA U JIPYTUX TUCMEHa; IPaBUJIa O CacJyllalky OKPHUBJbEHOT MIpe
OTBapama UCTpare, Npe JOHOUIeHhA CYACKUX OJIYKA O IPUMEHH MOjeIUHUX
Mepa [pUHY/Ie U 0 ’beTOBOM H3jallilbaBakby Ha [VIABHOM MPeTpecy 0 HaBoguMa
ONTY>X0€; MpaBUJa O NPHUCYCTBY UCTPAKHUM pajitbaMa U 0GaBellTaBamy
CTpaHaKa 0 POYHIITY 3a BbUXOBO IIpe/ly3UMakhe; IPaBuJia 0 HO3UBakhy CTPaHaKa
Ha IJIaBHU NPETpeC; MpaBuja 0 KOHTPAaJUKTOPHOM H3Bohemwy /foKka3a Ha
IJIaBHOM IIpeTpecy, NpaBuJia 0 0ITOBOPY Ha a0y UT].

W nope/; 0BUX MHOTOGPOjHUX rapaHIlja, HUjeJHO NPOIleCHO 3aKOHOABCTBO Y
yIopeHOM IIPaBY HE 0CTaBJ/ba OCTBAapHUBale HAa3HAYEHHUX TpaBa 6e3 HKaKBUX
orpaHuyYera. HanpoTuB, y CBAKOM 0/ BbUX CTATYTUPAHU Cy U3Y3elU KOjUM
ce Ta npaBa, y Behoj UM Mamwoj Mepu OorpaHU4YaBajy, 3apaji MOCTHU3aba
pasIMYUTUX U/beBa. JlonylITa Ce, Ipe CBera, y MHTepecy o6e36eherma gokasa
npeay3vMakbe MojeIUHUX, T3B. XUTHUX UCTPAKHUX PaibU 6€3 MPUCYCTBA
CTpaHaKa, U TO Ipe OTBapaka UCTpare, ako MOCTOjU OMACHOCT O] O/ijIarakba
WJIY je yYMHUIIAL Helmo3HaT. Ham 3akoHojaBal yBoiu Ty MOryhHOCT U 3a iesia
3a KOja je Ha/IJIeXKHO jaBHO TYKHUJIALITBO MOCce6GHe HAIJIEXKHOCTH Y CJIy4ajy Kas
jaBHU Ty»KHJIaL TPOLIEeHH Jja IPUCYCTBO OCYyMIHUYEHOT U HETOBOT GpaHHUOLA
»,MOXe yTHUIaTHu Ha cBegoka“ (4. 300. ct. 2. 3KI1/2011). OacTynamwa ce Takohe
NPOINUCYjY U KapaKTEPUCTUYHA CYy 32 HeKe ynpolinheHe ¢popMe KPUBUYHOT
NOCTYIKa, yCTAHOBJbEHE NMPEBACXO/JHO PaJii EKOHOMHUYHOCTH, Kao LITO je,
Ha IpUMep, MOCTYNAaK 3a M3/JaBame Ka3HeHor HaJsora. [[paBo mpucycTBa
NPOIECHUM PaJilbaMa MOCBE je UCKJbYYEHO KO/ Npe/ly3uMatba pajitbu Uan
Mepa KojuMa ce orpaHH4YaBa MpaBo MPUBATHOCTH, jep TO U3UCKYje HUXOBA
npupoza u cBpxa. Camo 1o ce6u je 6eCMUC/IEHO MU Tabe NPUCYCTBA CTPaHaKa
cnenidUYHUM pajilbaMa Kao IITO CY TajHU HA/[30P U CHUMake 0CYMEbUYEHOT,
aHTaXKOBakhe MPUKPUBEHOT UCJIeJHUKA, KOHTPOJIKCAaHA UCIIOPYKA U CJL., TE€ O
OBOM IpaBy HE MOXKe HU OUTH peyH.
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Ca acmekTa nNpaBa OKPUBJbEHOT Jja IPUCYCTBYjy NPOLECHUM pajwkaMa U Ja
OyJZle caciyllaH Npe JOHOLIEema OJiIyKe, HajBehe oACTyNname NpeACcTaB/ba
3akoHCKa MoryhHocT cyhemwa y 0ACYyCTBY OKPHUBJbEHOT, KOjy IpeBubhajy HeKa
IpolecHa 3aKOHOZaBCTaBa, aJlu MMa U OHUX KOja TO eKCILJIMLUTe 3abpamyjy.
Y 3eMJ/baMa Koje TO [ONYILTAjy, CBpXa je cyhema y 0ACYyCTBY OKPUBJbEHOT J1a Ce
CIpeyy HaCTyName 3acTapesoCTH KpUBUYHOT FObeha U U3UTPaBakbe paB/ie
O/l CTpaHe y4YMHUOIa KpuBUYHOT Jiesa (Cassese, 2003: 400-401).

Y Be3u ca npaBOM OKPHBJbEHOT J]a TPUCYCTBYje CONICTBEHOM Cyhemy, Moxe ce
MOCTABUTH ITUTAbE /12 JIU je HOBOYCTAHOBJbE€HA 3aKOHCKA MoryhHocT Bohemwa
HCTpare NpoTHUB HEMO3HATOTr yuuHHUonA (4. 295. cT. 1. Tay. 2. 3KI1/2011) y
CKJIaJly ca CTaHZap/UMa MpaBUYHOr nocTynka. Hajmpe Tpe6a pehu fa je no
CaMoOM 3aKOHY HcTpara ¢asa KpUBHUYHOT MIOCTYIIKA, 1A OTY/|a IUTabe MOXe
JIM Ce U M0/ KOjUM yCJIOBMMA BOJUTH KPUBUYHHU MOCTYIAK a [l JIUIE TPOTHUB
KOra ce BOJIM TO YOIILTe He 3Ha. PadyMe ce /1a HEMMO3HATH OCYyMHbUYEHH, 3aTO
IITO YOIIITE He 3HA /I Ce MPOTHUB Hhera BOAU KPUBUYHH NOCTYNAK, U3 TOT
pasJiora He MO>Ke KOPUCTUTH IIpaBa Koja My MpUIajajy NpuauKoM MOKpeTakha
U Y TOKY KPUBUYHOT OCTYIIKA, IIPe CBera, IpaBo Ha JIUYHY 016paHy U MPaBo Ha
OpaHUOIa, aJIU U CBa Jpyra paBa Koja 61 My Npunajasay jeJHOM IPaBUYHOM
MOCTYIKY.

Byayhu fa cyhbeme y oJCyCTBY HUje eKCIJIMIUTe 3abpawmeHo EBpornckoM
KOHBEHLIUjoM, IpeMa cTaBy EBporickor cyza, MoCTYNLU O4PXKAaHU Y OACYCTBY
OKPHBJ/bEHOT Y NPUHIIUNY HUCY UHKOMIIATUOUJIHU ¢ KoHBeHIUjoM (c1yyaj
Poitrimol v. France, ctaB 31), ma cybhewe y 0CYCTBYy OKPHUBJHEHOT MOKe
O6UTH JONYLITEHO Y HEKUM HM3y3eTHHUM OKOJIHOCTUMA: aKO Cy CyZACKe BJACTHU
MOCTYyIaJie C IOTPe6GHOM peBHOIIhy a Ullak HUCY ycresie 1a 06aBeCcTe JIMIEe O
camoM npetpecy (cayuaj Colozza v. Italy), ako je TO y UHTepecy IpaBJe y HEKUM
cJiy4ajeBUMa 60JIeCTH OKpHUBJbeHOT (caydaj Ensslin and Others v. the Federal
Republic of Germany), ako ce cTpaHKa oJpeKJia /ja IPUCYCTBYje cyhemy moJ
yCJIOBOM /ia je TO O pULlalbe HEOMO3UBO U aKO je ,iponpaheHo MUHUMaJIHUM
jeMCTBHMa Koja cy IpuMepeHa lberoBoj BaxkHocTH " (caiyyaj Poitrimol v. France,
1993: 31).

Jla i1 ucTpara npoTHUB HEMO3HATOT YYUHUOIA MOXKe 3aJJ0BOJbUTH CTaHapAe
npaBUYHOr cyhera, 3aBUCH 0/ TOTa 1a JIU Cy y BpEME HbeHOT Bohera, a HApOYUTO
mocJie, KaJi ce MOCTyNaK HAaCTaBU MPOTHUB NO3HATOT YYUHUOIA, OCUT'ypaHa
jeMCTBa [ia IOCTYMNaK y LleJIMHU y3€eB Oy/le NpaBUYaH.

HoBa jaBHOTy>MJ1auKa UcTpara je ¢a3a ¢popMasHOT KPUBUYHOT NOCTYIKA
y KO0jOj jaBHHU Ty>KHJal] IpeJly3MMa JOoKa3He pajie YUjU pe3yTaTu UMajy
JIOKa3HY CHary Kao /ia Ux je U3BeO CyJ, UJIM Kao a Cy CTpaHKe U3BeJie Te [joKase
Ha [VIaBHOM IIpeTpecy Nnpej CyA0M HaJJIeXKHUM Jja Ipecyu KPUBUYHY CTBap.
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Hckasu cBe/loKa U BelITaKa Koje je UICIIUTAO jaBHU TYKUJIall MOTY Ce JUPEKTHO
KOPUCTUTH Ha rm1aBHOM npeTpecy (4. 406. 3KI1/2011), na HaKOH yrio3HaBamwa
CyZila U OKpPUBJbEHOT Ca TUM MCKa3uMa OUTHU YHHEHHYHA OCHOBA Mpecyze
(oBOJBHO je a ce UcUTAHA JIMIA ,He MOTy npoHahu" uiu Ja BemTak UIu
CBeJIOK ,0€e3 3aKOHCKOT pasJiora Hehe Jia /ja MCKa3 Ha IJIaBHOM IpeTpecy”).
360r TakBe MPUPO/ie UCTpare NPOTUB HEMO3HATOT YYHHUOLIA U IPOLECHUX
nocjeuIa Koje y a/beM MOCTYIKY MOTY HacTaTH, 6paHuJIal, NOCTAaBJ/beH 110
cJy>K6eHOj 1IY?>KHOCTH 3a noceb6aH cayyaj 6Mo 64 aleKBaTHO jeMCTBO, aHAJIOTHO
KaJi ce OKpUBJ/bEHU O/IpEKao CBOT MpaBa /ia IPUCYCTBYje IJIaBHOM NpeTpecy:
cTaB je EBporckor cysa fja TaZila OKpUBJ/bEHU MOpa UMATH GpaHHUoIA (Cayuaj
Pelladoah v. Netherlands). HacynpoT ToMe, Halll 3aKOHO/[aBall TAaKBY MOIr'yhHOCT
He npeaBubha nako npejBrubha o6aBe3Hy CTpyUHy 0A6paHy Ka/Ji Ce OKPUBJ/bEHOM
CyAnuy ofcycTBY (4. 74. cT. 1. Tau. 4-6. u Ta4u. 9). HegocTajy jeMmcTBa U nocJie
3arnoyeTe UJIM CIPOBE/IeHe UCTPare MPOTUB HEMTO3HATOT YYMHHOL[A: HE TIOCTOje
rapaHuyje f1a he okpuBJ/beHH, 3a Kora ce KaCHUje ca3Ha, UMaTu MoryhHocT fa
HCIHUTA CBe/JOKE UJIY BellITaKe MPOTHUBHE CTPAHKe. AKO ce UCTTUTAaHA JIMLA Y TAKO
CIIPOBEJIeHOj UCTPa3U He Mor'y npoHahu uin 6e3 3aKOHCKOT pa3Jiora He XeJie Jja
Jlajy UCKa3 Ha TJIAaBHOM IIpeTpecy, TAKBY UCKA3H CY 3aKOHUTHU U Ha FbMMa Ce MOXKe
3aCHUBATH NIpecy/ia, a OKPUB/bEHU HEMA 3aKOHCKY MOTYRHOCT fja UX OACTpaHU
U3 OCTynKa. TUMe je yrpoKeHo MPaBo OKPUBJbEHOT Ha ,,je ITHAKOCT Opy Kja“ 1
IpaBo Jla UCIIUTA UJIM IOCTUTHE /1a Ce UCTIUTA]jy CBEAOL U, KA0 HECIIOPHHU IPAaBHU
CTaH/Jap/ Y [paBa Ha MPaBUYHO cyherme. YIIpaBo 3aTo MITO He IpeABUha jeMcTBa
3a BpeMe UCTpare NpoTHUB HEMO3HATOr yYUHUOLLA HU Y KACHUjEM MOCTYIKY
NPOTHUB OKPUBJbEHOT KOjU Oy/ile OTKPUBEH W 3aTO LITO He 3abpamyje Jia ce
Ha Jl0Ka3uMa M3 TaKO CIpOBeJieHe MCTpare 3acHMBA IpecyAa (3a cayyaj Aa
ce CBeJIOIM U BeLITAll He MOTY UCIIUTATH Ha [VIABHOM IPeTpecy), 3aKOHCKHU
HUCy 06e36eheHe rapaHiuje Jja KpUBUYHU NOCTYNaK y CBUM CJy4ajeBUMa
MoOe GMTU IPaBUYHO CIIPOBE/IEH, 1A je M3 TOT pa3Jiora 3aKOHCKa pery/jaaTuBay
JUcxapMoHUjU ca EBpOIICKOM KOHBEHLIMjOM U CTaHJap/MMa IpaBa Ha IPaBUYHO
cybeme koje usrpabhyje EBponcku cy/ 3a jby/cKa paBa.

4. U3nyhuBame f0Ka3a oj6paHe NPOTUBPEYH NIPABHUM
CTaHAapAUMa Ha KojuMa je usrpaleHa npernocraBka HEBUHOCTH

[IpeTnocTaBka HEBUHOCTH je MpOIleCHA rapaHijija Koja LITUTH OKPUBJbEHOT
o/, mpeapacyza u npeayoehemwa, y 4djoj 6UTH je HOpMAaTHUBHU 3aXTeB 3a
JIETUTUMHHUM Ha4MHOM yTBphHUBama MpaBHO pesJeBaHTHUX YHEbEHHUIIA Y
KPUBUYHOM NOCTYNKY. OHA OTKJIakha MOIYRHOCT IOCTOjakha T3B. yOGUTATUBHUX
npecysa, YHOCH Hy>KaH pe/l y MOCTYIaK I0Ka3uBamha U KOHJUIIUOHUPA CYIUjY
Janpe npecyhermwa He 3ay3uMa JlepUHUTUBHE CTABOBE 0 KPUBUIIH OTITYKEHOT
(Kpamar, 1989: 159).
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[IpeTnocTaBka HEBUHOCTH MHBOJIBUPA TPU OMNIITA [IpaBUJIa KOja e TEPMUHHULIY
HEHO 3Hauere U 00MM Baxkewa: (1) noctyname 6e3 npejpacyza unpejyoehemwa
0 KPUBULU OKPUBJbEHOT, (2) TepeT Jo0Ka3uBaka He CMe 6UTU Ha OKPUBJ/bEHOM
U (3) cyMmma y pesieBaHTHe YMibeHUIe (T3B. pU3UK HeJ0Ka3aHOCTH) Mopa
O6UTH y KOPUCT OKpUBJbeHOT. OBe MpaBHe cTaHAap/e usrpazauo je EBponcku
CyJ ¥ y3MMa UX Kao oJy1y4yyjyhe NpuIMKOM OLlelkUBaa Jja Jiu Cy NoBpeheHe
oapenbe EBporncke KOHBEHIIMje 0 IPETIOCTAaBLUM HEBUHOCTH, ollewyjyhu ux
CaMOCTAaJIHO WJIY 3ajeJlHO C ’bMMa NN0BE3aHUM CTaHJapArMa KOju TBOpe HeKa
Jpyra rapaHToOBaHa MpaBa UJH cJ1060/e yoBeKa. [I[peMa MULI/bewy CyAa,
oZipenba cTaBa 2.4saHa 6. EBporcke KOHBeHIIMje 0 TPeTIOCTAaBI HEBUHOCTHU
3axTeBa, u3Mehy ocTaJior, a IPUIMKOM 06aB/bakka CBOjUX AYKHOCTHU CyAHje
He CMejy I0J1a3UTH o] peiybeherba /1a je OKpUBJ/bEHU YYUHHUO JIeJI0 KOje My ce
CTaBJba Ha TepeT, 1a TepeT JJ0Ka3uBakha JIeXKH Ha TYKUOLY U 1a CBaKa CyMba
[y nocTojame unmbeHunal Mopa MM y KOPUCT OKpUBJbEHOT (cay4vaj Barbera,
Massegue and Jabardo v. Espana, ctaB 91).

OnumTuM NpaBUJIOM HaBeJleHUM NoJ (2) peliaBa ce MUTakkbe TepeTa NpyKamba
Jl0Ka3a y KpUBUYHOM IOCTYTKY. Y Be3u ¢ TUM, u3rpaheH je mpaBHU cTaHjap/ Aa
OKPUBJ/bEHU HUje yKaH a [0Ka3yje CBOjy HEBUHOCT, KA0 UMaHEHTaH eJIeMeHT
KOHCTPYKIIHje MpaBUYHOT NocTynKa. Kaz Tora He 61 6MJI0, OKPUBJ/bEHU HUKA L
He 64 OHO CUTYpaH Ka/J| he oTmacTu cBe CyMibe Y HberOBy KpUBHUILY U J1a he
KpPUBUYHA CTBAap 6UTHU e PUHUTHUBHO TpecyheHa Mo ay TopuTaTUBHUM MPaBHUM
cTa”gapauMma. [JiefuiTe a HUKO He MOXKe 6UTH CTaBJbeH Y I10JI0Kaj 1a JoKa3yje
CBOjy HEBUHOCT, EBpOICKHM Ccy1 0C/IeHO CIIPOBO/IH, GUJIO /1A OLletbyje 3aKOHCKY
peryJjiaTuBy uiu GaKTHUUKO NMOCTYNakbe NIpeMa OKPUB/bEHOM, aJd JOMYIITa
Y M3BeCHe M3y3eTKe Ka/Ji TepeT J0Ka3uBamwba IpeBaJbyje HA OKPUBJbEHOT,
[0 NPaBUJIY, KaJ, Ce Ha OKPUBJbEHOT NpUMeEhYje 3aKOHCKA UJIU YHbeHUYHa
npeTnocTtaBka. Te mpeTnocTaBKke Mopajy GUTH Yy pa3yMHHUM IpaHUIlaMa Koje
y3UMajy y 063Up HocJeAulle KOje MOTY HACTYNIUTHU 3a ONTYKEHOT U MOPajy
4yyBaTH npaBa ofbpaHe (Jluy, 2007: 271).

Y norsneny TepeTa J0Ka3MBamka MOKe Ce IOCTAaBUTH IUTake /1a JIU je IoCpeJHO
u3HyhuBame 10Ka3a y KOPUCT OKPUBJbEHOT MHKOMATUOUIHO Ca OBUM OMUITHUM
IpaBUJIOM Ha KOMe Ce TeMeJ/bU NpeTHNOoCTaBKa HEBUHOCTHU. HavMe, HOBUM
IpOLeCHUM KOJIeKCOM HaMeTHYTa je o6aBe3a CTpaHKaMa U GpaHHOLy Ja Ha
NpUIPEMHOM POYHUILTY NPeJJIOXKe JoKase NoJ, NpeTHOM CaHKLUje /a ce Ha
IJIaBHOM npeTpecy Hehe U3BeCcTH OHU J0Ka3U KOju 6e3 onpaBJaHUX pas3Jora
HUCY NpeAJIoKeHU Ha TOM pouulITy (4. 350). OuurneHO Cy 3aKOHONMHUCILU
OUJIM MOTUBHCAHU HJejoM NMoBehawa ePpukacHocTH (y Be3U C TUM BUAH
BejaToBuh, 2010: 184-207) nocTynKa Koja UM je 3aMarJinja norJjej Ha jeMcTBa
JbYACKUX NpaBa y KPUBUYHOM MOCTYIKY. Vi3 o0BakBe peryJsiaTuBe Morao 6u ce
M3BeCTHU 3aKJ/byyak Ja he 3a on6paHy 6UTHU U3HYheHO Npe/Jiarame oKa3a Ha
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IPUIIPEMHOM POUUILTY, YONLITEHO IOCMATPAHO, a 0COOUTO Y CUTyallMjaMa KaJ,
OKPHBJ/bEHHU U Her'0B OpaHuUJIaL] HUCY HaMepaBaJiy /ia U3HOCe JI0Ka3e y KOPUCT
o/i0paHe, 1a TO YHHE CAMO 3aTO LLITO je 3aKOHOM 3a6pareHo /1a KacCHUje TpeJJoxKe
Y U3BeJly CBOje loKase. 3a 3aKOHOM HaMeTHYTO U3HyhHBamwe JjoKa3a He MoXe
Ce HU y KOM CJIy4ajy YCTBPAUTH [Jia je y XapMOHHUjU ca MPaBOM OKPHBJbEHOT Jia
He JI0Ka3yje CBOjy HEBUHOCT, Tj. Ca CTAaHZAp/ZOM [ia je TepeT J0Ka3uBamwa Ha
TY>KHUOLy. 32 OKPUBJbEHOT je yCTAaHOBJbEHA jOlI jeHAa JOKa3Ha 3abpaHa: Ha
IJIaBHOM IIpeTpecy ce U3BOJe J0Ka3U CaMo y Be3U ca JieJIOM ONTYKHHUIlEe KOjU
ONTYy>XeHU ocrnopu (4s1. 349. cT. 4). JacHo je 1a ce 0OBUM JOKAa3HUM 3abpaHaMa
orpaHMYaBa IPaBoO OKPUBJbEHOI HA O0paHy U IPaBo Jla U3BOAH JJOKa3e Y CBOjy
KOPMUCT, Kao U Jla Ta OrpaHHUyYeha HUCY NpeiBUheHa eBpOIICKOM KOHBEHI[UjOM
HUTH Cy yCTaHOBJbeHa y npakcu EBpornckor cysa. U3 oBUX pasJiora, nuTamwe
IPAaBUYHOCTH IOCTYIIKAIOCTaje jOll U3paKeHHjey cyyajeBUMa Kal OKPpUBJ/bEHHU
HeMa 6paHMOI1La, a TAKBa CUTYyallMja MOXe HacTaTH 3a CBa JieJa ca 3anpeheHoM
Ka3HOM MakmbOM 0J] 0CaM roiiHa 3aTBOPa, IUITO Y MPaKCU NpeAcTaB/ba Hajsehu
6pOj KPMBUYHHX JleJla O KOjuMa CyJl0BH oJ1yuyjy. HauMe, nuTtame je fa jiu ce
YOIILITE MOe FTOBOPUTHU O IPAaBUYHOCTH NOCTYIKA KaJi Cy ONTY>KeH! NPaBHU
Jlauliy, I1a He 3Hajy KOjU Jleo ONTYy>6e U 3alITO Tpeba OCIOPUTH, HUTH 3HAjy
Jla Ha NIpUIIPEeMHOM POYUILTY MMajy 06aBe3y Aa npejJioxe JoKa3e. 3aTo, CBe
Te JloKa3He 3abpaHe Koje ce UCII0J/baBajy Kao OrpaHHyerbe IpaBa ONTYKEHOT
Jla U3BOJ U Jl0Ka3e y CBOjy KOPUCT U y oApeheHUM ciyyajeBUMA ra JoBoJe y
npeTepaHo MHPepHUOpaH M10J10%aj Y 0HOCY Ha TY>KHO1la, Tpeba NpercnuTaTH ca
CTAHOBHUILTA IPABHUX CTaH/ap/ia 06yxBaheHHX NpaBOM Ha IPaBUYHO cyheme.

5.MMocpeaHu AoKa3u U ¢popMaIHO IPOKIaMOBame ,je JHAKOCTHU OpyKja“

[IpaBo cTpaHKe Jja y NOCTYNKY NpeAy3UMa CBe paJilbe Koje Moxe Ipely3eTH
HEe3UH IPOTHUBHHUK, Y TEOPHU]jU Ce 03HAYaBa Kao jedHaKocm opyxcja, To y GUTHU
3Ha4yu 3ab6paHy Jla ce MOCTYNaK ypeAu U CIIpoBeje NOMOhy HeonmpaBJaHe
JUCKpUMHHaLMje u3Mehy cTpaHaka. EBponcku cy/ 3a Jby/icKa paBa TyMayu
Jla je mojaM ,jeZIHAKOCTH OpY’Kja“ MHXepeHTaH Jle0 IUper nojMa ,,IpaBUuYHOT
NOCTYNKa" ¥ /ja TO IPaBo, 10 MUILJbEY CY/1a, 3HAUU ZIa Y KPUBUYHUM CTBapyUMa
onTy»k06a ¥ 06paHa MOpajy UMaTU MOI'yhHOCT Zia ca3Hajy 3a IpeJJioTe, 3aXTeBe
Y JipyTe MPOIeCHE Pajibe CBojera NpOTUBHUKA U MOTYRHOCT CyNIpOTCTaB/bakha
COIICTBEHMUX.

[IporiecHOj paBHONPAaBHOCTHU OKPUBJ/bEHOT Ca IPOTUBHOM CTPAHKOM ZIONPUHOCH
Y YCTAHOBJbEHO jeMCTBO /Jla OH UMa [PaBo /ia ,[1a UCIIUTYje CBeJJOKe IPOTUB cebe
WJIY J1a IOCTUTHE Jla Ce OHU UCTIUTAjy ", mpeaBuheHo EBPONICKOM KOHBEHIIUjOM
(un. 6. cT. 3. 1 EK), iTo je Takohe 1 ycTaBHO jeMcTBO (4J1. 33. cT. 5. YcTaBa).
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OBU eBpOICKU CTAaHJAPAU U YyCTAaBHA jEMCTBA YTPOKEHU Cy NPEIIUPOKUM a
HeNnoTpe6HUM OrpaHUYaBabeM Haues1a HEMOCPEAHOCTHU U KOHTPAJUKTOPHOCTH
Ha IVIaBHOM IpeTpecy (4. 406), nyTeM u3sjeJHaUaBamwa Jj0Kasa U3 UcTpare
ca ZloKkasuMa Koje CTpaHKe UM3BeJly IIpeJ Cy[0M Ha IJIaBHOM npetpecy. bes
HapOYMTHX 3aKOHCKUX ITpelpeKa HCKa3U CBe/I0Ka U BellITaKa MOT'Y Ha [JITaBHOM
IpeTpecy NOCTAaTHU AOKA3HO CPeJCTBO, A U OHMU KOje je jaBHU Ty»KuJal
nprub6aBUO HUXOBHUM UCIIUTHBAKEM 6€3 NPUCYCTBA OKPUBJ/bEHOT U HE€TOBOT
6panuona (kaZ je uctpara BoheHa NPOTHUB HENO3HATOr YYHWHHUOLLA HJIHU
npuMeHoM cTaBa 2. 4yjaHa 300),a og6paHa Taia HeMa MOTyhHOCTH Jia yHaKPCHO
HCIIMTA CBeJJOKEe UJIM BellITaKe, LITO je Y JUPEKTHOj CYIPOTHOCTHU C HaMpe/,
LUTHUPAHUM jeMCcTBOM. HacynpoT oBakBOM 3aKOHCKOM pellewy, EBponcku
CYJ, CTOjY Ha CTAHOBULITY Jla CBU [J0Ka3M 10 paBUJy MOpajy /ja Oyy U3HETHU
Ha jaBHOM IJIaBHOM IIpeTpecy Y NPUCYCTBY ONTY>KEHOT, KOHTPaAUKTOPHUM
apryMeHTOBameM CYNpPOTCTaB/beHUX cTpaHa (cay4aj Lidi v. Switzerland,
ctaB 47). Kopuithemwe nocpeHux jokasa cTora Moxe Jia loBeJie /0 IoBpeJie
ysaHa 6. EBponcke KOHBeHLMje, y 3aBUCHOCTH O/ L|eJIOKYITHE IPaBUYHOCTHU
noctynka (JIuy, 2007: 277). Kaj ce jaBu noTpeba a ce ynotrpebe HCKa3U JaTH
TOKOM UCTpare (HIp. CBeL0K 0/10Mja 1a jaBHO Ha IpeTpecy NOHOBU CBOj UCKa3),
ONTY>KEHU MOpa UMATH MOTYhHOCT Jla ocriopaBa TakBe HU3jaBe, 6UJIO0 ¥ BpeMe
Ka/Jia ce oHe /1ajy, 6UJio KacHHUje. AKO HHUje ocTojaJsa afleKBaTHa MOoryhHoOCT U
INpONKCHA NPUJIMKA /1a OKPUBJ/bEHU UCIIUTA CBEJIOKA, HheroBa 0Cy/ia He MoXe
OUTU UCK/bYYMBO UJIM YIJIABHOM yTeMeJ/beHa Ha UCKa3y TOT CBeJloKa (C1y4aj
Kostovski v. Netherlands, ctaB 44). Kopunihewe rckasa Koje Cy y NIpeTX0JHOM
NOCTYIKY AaJjia J1lia Koja, y CKJIaJy C HalldMOHaJHUM 3aKOHOM, 010Ujy Aa Aajy
npeJ CyA0M, CaMo 110 Ce6U HUje HEKOMIIATUOUJIHO ca EBpOIICKOM KOHBEHIIHjOM,
aJli MOXe JJOBECTH [10 OCY/ie CaMO aKo I0CTOje 0Ka3u Kojy noTBphyjy Taj uckas
(ctyyaj Unterpertinger v. Austria).

U dakynTaTuBHA CTpy4Ha 0/ 6paHa 3a BeJIMKU 06MM KPUBUYHUX JieJ1a (3a Koja
ce YUCTUHY BOJM CYMapHU KPUBUYHU MOCTYIAK) CTaB/ba OKPUBJbEHOT 6€3
6paHuonay uHdepHopaH M10J10%Kaj ¥ 0[HOCY Ha jaBHOT TY>KHOLa, jep OKPUBJbEHHU
He MOXKe 3HaTH Jla JIM U Koje 1e0 ONTy6e Tpeba 0CIOPUTH, KaZja U Koje joKase
Tpeba NpeJJIoKUTH, Ia My 360T He3Haa 6MBa KacHUje yckpaheHo mpaBo Ha
n3Boheme Joka3a y keroBy KOpucT. 06jeKTUBHUM YCJI0B/baBabeM OKPUBJbEHOT
THMe [Ila MOpa I03HaBaTH NpollecHe Npomnuce a 61 Ha [MIaBHOM IIpeTpecy MOrao
OCTBapUBaTH NIPaBoO /1a U3BOJU Jl0Ka3e, 6e3 MPOoNucHBamba 06aBe3He CTpyyHe
oZi6paHe, apUOPH JOBOU 10 aHYIMPakha IPOKJIaMOBaHe ,je JHAKOCTH opyKja“.
HenosHaBamwe npaBa 0/, CTpaHe OKPUBJbEHOT KOjU ce caM 6paHU MOTHpe
dopMasiHy paBHONPABHOCT NMPOLECHUX CTPaHaKa Ha IJIaBHOM IpeTpecy Koju
je agBep3ujasiHo ypeheH.
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HaBesenu ctanpapau, usrpahenu y npakcu EBponckor cysa, mokasyjy ce Kkao
JlOBOJbAH CUT'HaJI a Tpeba NperucnuTaTH 3aKOHCKe oJpeJibe 0 NOCpeHUM
Jl0Ka3MMa, KojuMa ce orpaHMyaBa 1paBo OKPUBJ/bEHOT Ha YHAKPCHO HCIIUTHBaK€e
CBeJl0OKa U BelllTaKa, U o/ipe/ioe KojuMa ce IpoKJaMyje popMasHa ,je JHAKOCT
opy>kja“ Ha IJIaBHOM NIpeTpecy, aJli He OCUTypaBa CTBapHa peaJiM3aliyja npaBa
Ha 0/I6paHy M polLeCHA paBHONPABHOCT CTpaHaka. /lo Te eBeHTyaJlHe peBU3Uje
CcaMO peCTPUKTHBHA IPUMeHa 3aKOHCKUX OrpaHHYema jeMCcTaBa Koja YhHe
CaJip>KMHy NpaBa Ha PaBUYHO cyheme Moxe 6UTH OpaHa Ja CIpoBeJleHU
KPHUBUYHU IOCTYIIIU He OYAY OlilelkeHU Kao HellpaBUYHH IIpe/J] HalllOM YCTaBHOM
Y CTPa30ypIIKOM CY[CKOM UHCTAHLOM.
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Summary

The new criminal procedure, set forth in 2011, represents a compilation of the
inquisitive model of preliminary proceedings, on the one hand, and adversarial
trial of the Anglo-American type of criminal procedure on the other. Introduction
of the public prosecutor’s investigation required a subtle legislative approach
to the protection of human rights in criminal proceedings, in order to establish
equilibrium between efficient and just procedure. Instead of the expected, the
erroneous conception based on the ideas that the public prosecutor’s inve-
stigation should be strictly formal as that of a court, that evidence taken by
the non-judicial authorities should have the same bearing as those taken by
the courts, and that the court should have no role in conducting investigation,
resulted in an overly inferior position of the accuses compared to that of the
public prosecutor. Beside the fact that such conception can not pass the ECJ
test, the specificlegal solutions referring the investigation open the question of
harmonization with the European legal standards. The provisions on initiation
of this phase of the proceedings, not being legally sanctioned, put in question
the right of the accused to access justice, as well as his right to an effective legal
remedy, and the introduced investigation against the unknown perpetrator,
the right to be present at one’s own trial is being jeopardized. Neither do all
procedural rules pertaining to the trial support the fair procedure principle:
the indirect extortion of evidence from the defense is discordant with the rule
that the burden of proof'lies on the prosecutor, as one of the main pillars of the
assumption of innocence; as well as the broad opportunity to use non-judicial
evidence at the hearing without any major legal obstacles, have demolished the
principles of directness and contradictoriness. Even some of the minimal right
of the defense as well as the guarantees of personal freedom in the course of
arrest and detention, are threatened, which alongside previous discrepancies,
leads to the conclusion that there are numerous reasons for the new criminal
procedure should be harmonized with the European standards, rather than the
old one, which has been reformed for that reason.

Key words: fair trial, access to justice, ,equality of arms*, presumption of inno-
cence, right to defense.
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