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THE IDENTITY OF JUDGMENT AND INDICTMENT

Summary

The subject matter of criminal proceedings (the criminal subject matter) is deter-
mined by the indictment raised by the authorized prosecutor. This is a direct con-
sequence of the application of the accusation principle, whose essence is embodied 
in the old Latin maxim: nemo iudex son actore. The subjective and objective identity 
of judgment and indictment must be correlated. The subjective identity means that 

The objective identity indicates that the factual grounds provided in the indictment 

It implies the substantive element (i.e. identical factual grounds) of the judgment 
and indictment, whereas the formal element does not have to be present because 

out clear limitations by stipulating that the verdict shall refer only to the person 

the prosecutor has the authority to modify the indictment in the course of trial if 
the defendant is established to have committed a different criminal offence than 
the one which he has been charged with.

The question of subjective and objective identity is one of the most complex crimi-
nal procedure issues both in legal theory and in judicial practice. According to an 
earlier theoretical conception, identity exists if the judgment is related to the same 
past event. The supporters of a narrower (stricto sensu) conception assert that 
identity exists if the subject matter of a judgment is a different criminal offense in 

exist if there is another offense. The recent procedural theory has yielded the factual 
grounds theory which entails the most rigid interpretation of the judgment and 
the indictment correlation. In the statement of facts, the prosecutor lays down the 
factual grounds for the indictment which must remain the same in the judgment. 
This link between the judgment and the indictment provides for the effective exer-
cise of the defendant’s right to defense in criminal proceedings. As a matter of fact, 



the right to defense is the key to solving the dilemma about exceeding the scope of 
indictment. The scope of indictment may be exceeded if the court alters the facts 
contained in the indictment and enters a different set of fact in the judgment, thus 
endangering the defendant’s right to defence. In resolving the dilemma whether 
the scope of indictment has been exceeded, the governing premise is that the court 

two pivotal points, the author concludes that the examination of the exceeded scope 
of indictment would largely facilitate the decision on this procedural issue, which 
is a stumbling block in jurisprudence.
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