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Abstract: In Turkish legal system, codifications related to consumer pro-
tection against the commercial practices of banks have been one of the
most significant developments stemming from the harmonisation with
the European Union regulations since the beginning of the new millenni-
um. The Turkish Consumer Protection Act, the Code of Obligations and
the Commercial Code are the most prominent codifications which include
the provisions related to consumer protection and regulate the practices
of general terms and conditions in banking contracts. General terms and
standards are considered to include typical examples of unfair competition.
In order to prevent and counteract such unfair competition practices, the
legislator has envisaged sanctions which are embodied in both private and
criminal law provisions.
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1. Introduction

The subject matter of this paper the protection of consumers as a vulnerable
group against general terms and conditions in banking contracts which are,
under the new Turkish legislation, regarded as unfair competitive practices. The
codification operations for the protection of consumers against the general con-
tract terms demonstrate significant developments in Turkish law, in particular
since the early 2000s. In the aftermath of being given the status of a candidate

“mustafayasan@sakarya.edu.tr

785



3BOPHUK PAZIOBA [IPABHOT ®AKYJITETA ¥y Hullly | Bpoj 70 | FoguHA LIV | 2015

county for EU membership in 1999 and subsequent accession process, Turkey
has exerted impressive efforts to harmonize it legislation with the EU law. As a
result of these codification efforts, the new Turkish Code of Obligations® and the
new Turkish Commercial Code? entered into force in 2012. Itis noteworthy that
both codes include provisions regulating general terms and standards, which
can be designated as reform rules. These two general codes were followed by
the Consumer Protection Act?, enacted in 2013, which specifically regulates
the unfair terms and conditions in consumer contracts and sanctions for unfair
competition practices.

The Turkish Code of Obligations (TCO) regulates general terms and standards as
well as specific sanctions for stipulating unlawful general terms and conditions
in contracts. The Turkish Consumer Protection Act (TCPA) specifically regulates
the unfair terms and conditions in consumer contracts and the sanctions stem-
ming thereof. The Turkish Commercial Code (TCC) regulates the general terms
and standards contrary to the honesty rules which are designated as different
types of unfair competition. Besides, both civil and criminal sanctions are also
applicable in respect of general terms and conditions which may be regarded
as a type of unfair competition practices of banks. According to Article 55 of
the Turkish Commercial Code, the use of general terms and conditions which
are contrary to honesty rules constitutes an infringement of the rules related
to unfair competition.

In particular, the author focuses on the infringement of unfair competition rules
resulting from the use of dishonest general terms and conditions in banking
contracts between banks and consumers. The main reason for these unfair
practices is the stronger economic (financial) position of banks in comparison
to the weaker position of customers as a vulnerable group in banking contracts.
It is obvious that this is not in compliance with the new understanding which
was formatted in the aforementioned legislative acts. This article has been in-
spired by the need to explore this contradiction in detail. The author discusses
the new legislative approach to this subject matter. First, the author provides an
overview of different types of general terms and conditions which are perceived
as examples of unfair competition practices in the banking sector. In addition,
the author analyzes the specific conditions constituting a violation of fair com-
petition as well as the results of civil and criminal sanctions applied to unfair
competition practices stemming from dishonest general terms and conditions
in banking contracts.

1 Turkish Code of Obligations, Official Gazette, 04.02.2011, N.27836.
2 Turkish Commercial Code, Official Gazette, 14.02.2011, N.27846.
3 Turkish Consumer Protection Act, Official Gazette, 28.11.2013, N.28835.
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2. Regulation of General Terms and Standards in Turkish Law

In Turkish legal system, general terms and standards are regulated in a scattered
way in the legislation relating to private law (Havutcu, 2003: 165). As aresult of
this approach, general terms and standards are expressed by various concepts
in Turkish legislation. For example, the concepts such as unfair terms, general
procedural terms and general transaction terms are favoured by the legislator
in different sources of law. This legislator’s choice of concepts led to criticism
in the legal doctrine (Havutgu, 2003: 1) but the criticism is not related only to
the doctrinal points of view. In addition, these concepts generated numerous
problems in law practice. First of all, it is necessary to examine the principles
of regulation of general terms and standards in different codifications related
to private law in general.

2.1. General Terms and Standards in the Consumer Protection Act (2013)

2.1.1. Definition of Unfair Terms

In the new Consumer Protection Act (No.6522) of 2013, the phrase “unfair terms”
is used for the concept of “general terms and standards”. The unfair terms in
consumer contracts are regulated in Article 5 specifically under the heading
“General Principles”.

Unfair terms are defined in Article 5 Subtitle 1. According to this definition,
unfair terms are the contractual provisions which are included in the agree-
ment without being negotiated with the consumer, which create an imbalance
against the consumer in terms of rights and obligations arising from the parties’
agreement, in a manner that is contrary to the honesty rules (Havutgu, 2003:
71). Namely, in order to be regarded as unfair terms, the contract provisions
shall be as follows:

¢ the contract provisions included without being negotiated with the consu-
mer,

e provisions creating an imbalance against the consumer in respect of the
parties’ obligations and rights arising from the contract,

e provisions contrary to the honesty (good faith) rules.

2.1.2. The Sanction Against Unfair Terms

If a contract provision is qualified as an unfair term, this provision is determined
as null and void. However, the remaining provisions of contract will maintain
their legal validity. In addition to this, both contracting parties shall remain
bound by the contract, except for the unfair terms which are already voided.
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2.1.3. Presumptions Regarding the Application of Consumer Contracts

a. There is an absolute presumption in this case. According to this presumption,
the party preparing the text of the contract cannot assert that he does not want
to be bound by the contract without the terms which are already deemed to be
absolutely void*.

b.In case a contract term has been pre-determined and if a consumer is unable
to influence the content of the contract due to the standard characteristic of con-
tract, it is assumed that the contract has been signed without being negotiated
with the customer. If a party who prepares the text of the contract claims that
a standard term was subject to negotiation separately, such party is obliged to
prove it®.

c. In case the contract terms are provided in writing, the contract must be
written in clear and comprehensible language which the customer can easily
understand. Otherwise, if a term of a contract is not clear and comprehensible
or if it is ambiguous and carries multiple meaning, it shall be interpreted in
favour of the consumer®.

d. The contracts which are prepared by persons or institutions whose activities
are subject to prior approval under the law or permission by competent aut-
horities are subject to this Consumer Protection Act regardless of the nature
of such contracts. The Banking Act (No.5411) regulates that banks shall be
established as public limited companies. Moreover, in order to perform their
banking activities and banking transactions, banks have to obtain permission
of the Banking Regulation and Supervision Agency. Thus, in considering the
provisions of banking contracts as unfair terms and the legal results which are
bound to these contradictions to law, the provisions related to legal measures
(Article 5, CPA) shall apply.

e. The fairness or unfairness of a contract term shall be determined at the mo-
ment of drawing up the contract. In the process of determining the unfair terms
of contract, the characteristics of goods and services which are the subject
matter of the contract and the conditions that existed at the time of drawing up
the contract shall be taken into account.

2.1.4. The Role of the Ministry

The Ministry of Customs and Trade has an active role to prevent the use of unfair
terms in contracts. According to Article 5 s.8 CPA, the Ministry is responsible

4 Article 5. Consumers Code, Official Gazette, N.28835.
5 Article 5, Consumer Act, Official Gazette, N.28835.
6 Article 5, Consumer Act, Official Gazette, N.28835.
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and authorized to take necessary measures in order to remove the unfair terms
from the text of contracts which are prepared for the purpose of general use or
prevent the practice of unfair terms.

2.2. General Terms and Standards in Turkish Code of Obligations (2012)

2.2.1. Description and Elements of the Concept

In the Turkish Code of Obligations (No. 6098) of 2012, general terms and con-
ditions are regulated in Articles 20 -25 TCO. The legislator first describes the
concept and then refers to the provisions regarding the legal basis of general
terms and standards. Article 20 S.1 TCO specifies that “General terms and stan-
dards are the pre-contract provisions which are prepared and supplied by one
contracting party in order to be applicable for future use in a number of similar
contracts.” According to this description, a contract term may be qualified as a
general term and standard if:

1. It is unilaterally drafted by a contracting party
a. to apply in the future for a number of similar contracts,
b. as a pre-drafted contractual provision,
c. without negotiations.

2.1t is offered to the other party.

2.2.2. Determining General Terms and Conditions

It is not necessary for general terms and conditions to be contained in the text
of the contract. They can be located in the annex, too. In addition, the content,
method and mode of drafting provisions do not hold key for nor constitute a si-
gnificant difference for the characterization of the general terms and standards’.

General terms and conditions may also be included in the contracts drafted for
the same purpose. In case the texts of contract are used for the same purpose,
the fact that the provisions are not identical does not prevent their inclusion in
the contract as general terms. In order to clarify those terms, it does not make
any sense that the contracts or separate agreements are to be adopted by means
of discussion. As a result, the contract provisions still contain general terms
and standards.

The provisions concerning the general terms and conditions can be also applied
to the contracts which are prepared by the individuals and organizations whose

7 Article 20, Turkish Code of Obligations, Official Gazette, N.27836.
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activity is subject to a prior approval by the law or permission of the competent
authorities. An example of such entities and organizations are banks. Therefore,
the general terms and conditions in banking contracts are also subject to pro-
visions of Article 20 TCO and others.

2.2.3. The Legal Consequences of General Terms and Conditions

There is no violation of law if the general terms and conditions are included in
the contractual provisions. A violation of law occurs if the contract comprises
illegal general terms and standards which are contrary to the interests of the
opposite party. However, there is no infringement if, during the execution of the
contract, the party who drafts the contract clearly informs the opposite party
about the existence of these conditions, thus providing it with an opportunity to
learn the content of these terms, and the opposite party agrees to these provisi-
ons. In this case, the general terms get the validity even if they are inconsistent
with the interests of the other party. Otherwise, the general terms and conditi-
ons contained in the contract shall be deemed as unwritten (null and void)?®. So,
the illegal general terms in the aforementioned provisions shall be “considered
to be unwritten”. Another possibility that would constitute a violation of law is
the case when the general terms and conditions are contrary to the nature of
business practices and essential elements of the contract, in which case such
terms are deemed unwritten.

2.2.4. The Effect of Being Deemed Unwritten in Contract

In case the sanction of being deemed unwritten is applicable to general terms,
only the contract provisions which are deemed unwritten are considered to be
invalid. The other provisions keep their validity. Contract is still applicable but
only in terms of the valid provisions. In this case, the party who prepares the
contract provisions cannot argue that he would not be a part of contract without
the provisions deemed unwritten®.

2.2.5. The Interpretation of General Terms and Conditions

The general terms and standards in a contract must be clear and comprehen-
sible (Havutgu, 2003: 148). Otherwise, when general terms and conditions are
neither clear nor understandable, or if they are ambiguous, these terms shall be
interpreted in favour of the opposite party, i.e. against the party who drafted
the contract™.

8 Article 21, Turkish Code of Obligations, Official Gazette, N.27836.
9 Article 22, Turkish Code of Obligations, Official Gazette, N.27836.
10 Article 23, Turkish Code of Obligations, Official Gazette, N.27836.
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2.2.6. The Prohibition of Amendment of General Terms and Conditions

Article 24 TCO provides that the party who prepares the contract is not allowed
to make any unilateral amendments to the contractual provisions containing
general terms and conditions, against the interest of the other party. In addition,
the party is also prohibited to include new terms without a negation with the
other party.

2.3. General Terms and Conditions in the Turkish Commercial Code (2012)

In the Turkish Commercial Code (No. 6102) of 2012, the institute of unfair com-
petition is regulated in Article 54 and more. In Article 55 TCC, the legislator
enumerates more than twenty unfair competition practices (Ayhan, Ozdamar,
Caglar, 2012: 277) and designates the general terms and conditions as typical
examples of unfair competition (Karahan, 2013: 213). This provision is conside-
red as a significant amendment. Thus, general terms and conditions have been
regulated in the TCC as types of unfair competition practices for the very first
time in Turkish legal system. The legislator intends to prevent unfair competition
practices in the banking sector by regulating the specific circumstances when
general terms and conditions constitute unfair competition and by prescribing
relevant sanctions (nullity of contract) for such unfair competition practices
(Karahan, 2013: 218).

In that context, it is first necessary to examine the concept of unfair competition
and then the general terms and standards as a specific type of unfair competition.

Unfair competition is regulated in two main legislative acts: the Turkish Code
of Obligations (TCO) and the Turkish Commercial Code (TCC).

2.3.1. Unfair Competition in the Turkish Code of Obligations (2011)

In the Turkish Code of Obligations (TCO), unfair competition is regulated as a
special tort. According to Article 57 TCO, an individual who loses the circle of
customers or faces the danger or risk of a possible loss, as results of the pro-
pagation of news which is not true,, or announcement of the same kind or any
behaviour which is contrary to integrity rule, may request from the perpetrator
to put an end to this violation and to compensate the damage in case of existence
of fault (Arkan, 2013: 312).

The provision in Article 57 TCO is a general provision (Teoman, Ulgen, Helvaci,
Kendigelen, Kaya, Nomer, 2009: 451). It is applicable to all unfair competition
practises in both commercial or non-commercial cases. However, the legislator
has reserved specific provisions in the TCC (Article 54 TCC and more) relating
to unfair competition in commercial businesses. In other words, the provisions
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related to unfair competition may be applied only to unfair competition practices
related to commercial matters.

2.3.2.Unfair Competition in the Turkish Commercial Code (TCC)

2.3.2.1. Principles and Content of Unfair Competition Provisions

Article 54 of the Turkish Commercial Code (TCC) specifies the purpose of provisi-
ons related to unfair competition, which is to ensure the competition atmosphere
which is fair and uncorrupted for the benefit of all the market participants. In
addition, Article 54 S.2 TCC contains the fundamental provision which defines
the concept of unfair competition (Arkan, 2013: 316). According to this definition,
the acts and commercial practices which effect relations among the competitors
or between customers and providers, which are deceptive, misleading and con-
trary to integrity (bona fide) rules are unfair and illegal (Karahan, 2103: 216).
Therefore, according to the TCC provisions, unfair competition may occur not
only among competitors but also between the customers and manufacturers
which produce goods or provide services (Arkan, 2013: 316). Thus, in order to be
qualified as unfair competition, a commercial activity or a competition practice
is, first, required to effect the relations among the competitors or between the
customers and suppliers. In addition, it has to be deceptive or it has to imply a
violation of integrity rules in other ways.

2.3.2.2. Sample Situations which will form Unfair Competition

Article 55 TCC enumerates more than twenty examples of competition practices
which constitute unfair competition. This list is by no means exhaustive. These
leading competition practices that constitute unfair competition may be cate-
gorized under six main titles. These are:

a. Using advertisements and sales methods against the integrity rule,

b. Inducing the customer to breach or to terminate the contract,

c. Taking advantage of other people’s products without authority,

d. Disclosing the manufacturing and business secrets in violation of the law,
e. Spoiling the business terms and standards,

f. Applying general terms and conditions which are against integrity rules.

The sixth subtitle constitutes a reform in the Turkish law system because the
legislator for the first time regulates the general terms and conditions contrary
to integrity rules which can result in unfair competition. In addition, in Article 54
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TCC (and others) determine the private and criminal law sanctions which apply
in case of violation of legal provisions (Karahan, 2013: 243). Thus, the legislator
aims to prevent the suppliers (such as banks) from abusing the competition
right. Therefore, in the next section of our study, we will focus on examining this
issue within the scope of the general terms and standards in banking contracts.

3. General Terms as Unfair Competition Practices in Banking Contracts

3.1. Legal Conditions of Being Unfair Competition for General Terms

Article 54 TCC regulates that the most significant legal condition for establis-
hing the presence of unfair competition is the application of general terms and
conditions which are contrary to the integrity rules. This contradiction is not
only necessary but also sufficient (Ceker, 2013: 152). Therefore, it is clear that
the legislator intends to regulate a new type of sanction for the illegal practice of
general terms and standards in the banking sector. In addition, in Article 55 TCC
the legislator gives two examples which clarify the legal conditions. These are:

e theuse of pre-written general terms in substantial violation of integrity rules
and legal provisions which are applicable directly or through interpretation,
with an aim to deceive the opposite contracting party, or

e theuse of general contract terms envisioning the distribution of rights and
liabilities substantially contrary to the nature of the agreement.

The legislator has not listed such practices of general terms as prohibited prac-
tices (Poroy, Yasaman, 2012: 343). That is why any kind of competition practices
involving general terms which are contrary to integrity rule shall be considered
as unfair competition.

In case of being deemed unwritten, it is not necessary to prove whether general
terms and standards constitute the violation of unfair competition rules or not.
It means that general terms and conditions which are not deemed unwritten are
not subject to the violation of rules of unfair competition. Besides, even if the
general terms and conditions are valid, the counterpart of the contract may be
protected against the party who drafts the contract provisions by relying on
the unfair competition provisions in Article 54 TCC and more. In addition to the
sanction of nullity (deeming the general terms and conditions unwritten), the
customers could be thus protected against the banking contracts.
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3.2. Civil Law Provisions

3.2.1. Civil Liability Actions

Article 56 TCC sets forth five types of legal actions that may be filed for unfair
competition, based on the conclusion of general terms and conditions that con-
stitute unfair competitive practises. These legal actions are listed as:

a. Declaratory judgment action to determine whether the unfair competition
exists.

b. Restraining or Preventive action against a possible unfair competition.

c. Restitution action in order to abolish the factual situation and eliminate the ne-
gative effects of unfair competition, where the customer can claim the correction
of false or misleading statements which resulted in unfair competition (Bahtiyar,
2013: 147); the customer can also claim the destruction of vehicles and goods
in case of being inevitable for prevention of the violation of unfair competition.

d. Compensatory action for pecuniary damages in case of fault.

e. Compensatory action for non-pecuniary damages in case of fault.

3.2.2. Relevant Parties Who Have Right to Sue

Article 56 TCC also designates the persons who are entitled to file legal actions
related to unfair competition. It includes the following entities:

3.2.2.1.Competitors

In case of banking contracts, a competitor bank may pursue all legal actions
listed above against another bank whose use of general terms and conditions
constitutes a violation of integrity rules. In order to file a legal action against
another competitor bank, the bank is required to have sustained some kind
of harm in terms of customers, credits, professional reputation, commercial
activities or any other economic interests (Ceker, 2013: 167). In addition, the
legal action may be based on the fact that the bank has faced face same kinds
of danger or possible risk.

3.2.2.2.Customers

Customers may file legal actions against the banks which use general terms and
conditions that constitute unfair competition. In order to sue, customers do not
have to show that the actual economic damage occurred (Arkan, 2013: 328).
Therefore, a customer may file a lawsuit even if he/she has not been actually
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harmed. A possible risk or danger of damage in terms of any economic interests
of customers can be considered legally sufficient.

3.2.2.3. Professional and Economic Associations

The TCC regulates that professional and economic associations can also file
lawsuits in unfair competition cases. The legislator does make an exhaustive
list. Thus, a legal action may also be initiated by NGOs which aim to protect the
benefits of their members (Bahtiyar, 2013: 148). The Chambers of Commerce
may be an example of this situation. In addition, the statutes of customer asso-
ciations founded for the protection of customers’ rights and interests envisage
that such associations may be claimants in consumer disputes (Karahan, 2013:
250). At this point, a significant exception should be noted. Namely, professional
and economic associations, including the consumer protection associations,
may not claim pecuniary or non-pecuniary damages on behalf of the association
members or customers.

3.2.3. Relevant Parties Who May Be Sued

Article 56 TCC specifies three relevant parties who may be sued and appear in
the capacity of a defendant in a civil lawsuit.

3.2.3.1. Perpetrator of Unfair Competition

In case of banking contracts, bank employees who commit illegal acts that con-
stitute unfair competition practices can appear as defendants in lawsuits. For
example, it refers to directors and other bank personnel who are authorized to
sign banking contracts which include general terms and conditions that consti-
tute unfair competition practices. The liability of employees is related to private
tort in the field of commercial law. This liability can be also characterised as
contributory liability.

3.2.3.2. Employer as a Defendant

A bank as a legal entity may be held responsible for unfair general terms and
conditions that constitute unfair competition practices. In this case, there is a
significant condition which implies that the unfair competition practice should
occur during the provision of services in the relation between a bank and a
customer. Another condition for claiming damages is that a competent indivi-
dual (employee) should be at fault. In case where the bank has strict liability
for unfair competition, it is irrelevant whether the fault of the bank as a legal
entity exists or not. In other words, there is no need to prove that the bank was
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at fault. At this point, the plaintiff has an optional right. He/she is entitled to file
alegal action against the perpetrator or the bank depending on his/her choice.
The responsibility of the perpetrator and the bank can also be characterised
as joint liability.

3.2.3.3. Press, Publishing, Communication and
Information Organizations as a Defendant

Unfair competition claim can be initiated against all kinds of press, publication,
communication and information companies and other organizations which
violate the rules of fair competition, good faith and fair dealing in the course
of performing their activities. Thus, if unfair general terms are stipulated as a
condition of an advertisement (agreement) supplied by the bank, the legal per-
sonality of bank as the owner of the advertisement or announcement will bear
liability for any violation of unfair competition rules.

3.2.3.4. The Publication of Judicial Decisions

In order to prevent further unfair competition practices and to improve de-
terrence, Article 59 TCC provides the possibility to publish the judicial decisions
rendered by the court, provided that the winning party of the case has requested
its proclamation (Kayar, 2012: 276). In that case, the publication expenses will be
paid by the losing party. The type, form and scope of announcement is decided
by the court (Teoman, 2009: 472).

3.2.4. Limitation of Civil Liability

Article 60 TCC regulates the limitation rule which applies in case of civil liability.
This Article prescribes two different limitation periods which may run concu-
rrently. The first option refers to the one-year limitation period starting from
the moment of being informed_about the act of unfair competition. The second
option refers to three years’ limitation period starting from the moment when
the unfair competition practice occurs. The statute of limitations shall apply
upon the expiry of both limitation periods.

3.3. Criminal Law Provisions

3.3.1. Criminal Liability of Individual Perpetrators

Apart from being subject to civil liability, unfair competition may be subject to
criminal liability as well. The legislator prefers applying criminal sanctions in
order to prevent unfair competition practices involving the use of general terms
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and conditions which are contrary to integrity rules (Kayar, 2012: 280). An
unfair competition practice constitutes a crime only if it is explicitly stipulated
in the TCC. For this reason, general terms and standards that result in unfair
competition, as envisaged in Article 55 TCC, constitute a criminal offence as
well. One of the key elements of crime is intent, which implies that the offender
must commit the crime intentionally. The perpetrator of unfair practices (invol-
ving general terms and conditions) is sentenced to two years’ imprisonment as
the maximum punishment. The competent court may also order a judicial fine
instead of imprisonment. In order to be subject to criminal law, the criminal
offence of unfair competition has to be initiated by the aggrieved party, who is
required to submit a criminal complaint to the Public Prosecution Office. Thus,
in case of banking contracts, customers (as the aggrieved party) have the right to
file a criminal complaint with the Public Prosecutors’ Office within a six-month
time limit, starting from the moment they became aware of unfair competition
practices against them. In this case, only the bank employees (individuals) can
be charged as as perpetrator, sentenced and punished.

3.3.2. Criminal Liability of Legal Entities

Criminal liability of legal personalities is specifically regulated in Article 63
TCC. According to this Article, if the act of unfair competition is committed by a
legal entity during the performance of activities in their own field, the sanctions
regulated in Article 62 TCC are applied for the members of the legal bodies or
partners who act on behalf of the legal personalities. In case of banking contracts,
members of board of directors, general director(s) and commercial represen-
tatives of banks are subject to criminal punishment due to unfair competition
practices, such as those involving general terms and standards. In case of unfair
competition committed within the framework of banking activities, security
measures may also be imposed on banks as a sanction.

4. Conclusion

The subject matter of this paper the protection of consumers as a vulnerable
group against general terms and conditions in banking contracts

The consumers appearing in the role of customers in banking contracts are
considered to a vulnerable group as related to the legal personalities of banks.
Thus, the legislator has been required to institute relevant legal measures as
instruments which would protect consumers from unfair general terms and
conditions in banking contracts, which are contrary to the customers’ interest.
In Turkish legal system, these measures are scattered across several legislative
acts. This choice of the legislator is absolutely problematic, and it may be obser-
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ved as a lack of the Turkish legal system. Hence, in terms of de lege ferenda (as
the law shall be), it would be much more appropriate if all provisions regulating
consumer protection against unfair general terms and conditions in banking
contracts were collected in a single code.

In Turkey, protection of consumers against unfair general terms and conditions
in banking contracts is provided in two ways. First of all, under specific circum-
stances the general terms and conditions are subjected to a sanction of being
deemed unwritten (null and void). This sanction is regulated in both the Turkish
Code of Obligations (TCO) and the Consumer Protection Act (CPA). Second, the
Turkish legislator additionally provided for consumer protection against the
general and standard terms which are not deemed unwritten; they are not void
and they get validity. Besides, the legislator actualized the protection require-
ment by envisaging provisions on unfair competition, which are contained in
the Turkish Commercial Code (TCC). According to the unfair competition provi-
sions in the TCC, general terms and conditions are considered as typical unfair
competition practices in case they are contrary to the integrity rules (good faith
and fair dealing). Although the general terms and conditions are not void in this
case, they can resultin a violation of strictly prohibited unfair competition rules.
A legal action for the violation of unfair competition rules may be pursued in
both civil and criminal law. In civil law, a consumer can sue the bank to stop the
execution of the banking contract which constitutes unfair competition. Besides,
consumers can also seek pecuniary and/or non-pecuniary damages from the
bank as compensation for unfair competition practices involving general terms
and conditions in banking contracts. On the other hand, the unfair general terms
and conditions which are contrary to competition rules may be subject to crimi-
nal law sanctions. In case the general terms and conditions included in banking
contracts constitute a violation of unfair competition rules, the bank employees
(such as: the general director, members of board of directors or commercial
authorized representatives who put the contracts into effect) appearing in the
capacity of the perpetrator may be sentenced to up to two years’ imprisonment
or afine, depending on the plaintiff’s claim. The competent court may also impose
security measures against the bank as a legal entity.
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Dr Mustafa Yasan,
Jloyenm I[IpasHoz pakysamema,
Yuusepsumem Cakapya, Typcka

3ALITHTA IIOTPOLIAYA ITPOTUB OIILITHX YC/IOBA YTOBAPAHA KAO
IIPUMEPA HEJIOJA/IHE KOHKYPEHTCKE IIPAKCE BAHAKA Y IIPABY TYPCKE

Pe3ume

Ilpedmem oge cmyduje je 3awmuma nompowayd, Kao y2poxceHe epyne, npomus
onwmux mepMuHa U yc.108d 6aHKAPCKUX Y2080pa Koju, npema Ho8UM NPONUCUMA
y mypckoM npasy, npedcmasssajy npumep HeJ10ja/He KOHKYPeHmCKe npakce.
Kodugpukayujcku 3axeamu ycMmepeHu HA 3awmumy nompowaid npomus onwmux
MmepMUHA U yc/108d y208aparba Npedcmass/vbajy 3Ha4ajaH Hanpeddaxk y mypckom
npasy, Hapovyumo mokom npeux 200uHa 21 eeka. Kao npusnarse 3a umnpecugHe
Hanope y/0xceHe y npoyecy XapMoHU3ayujy coz npasHoz cucmema, Typcka je 1999.
200uHe dobusa kaHoudamypy 3a yaaHcmeo y Esponckoj yHuju. Kao pesyamam
30KOHOOABHUX 3aX8ama U HACMOjarba, 0OHemu cy HO8U 3AKOH 0 06/1U2ayUOHUM
00HOCUMA U HOBU 3AKOH O MP208UHU, KOju cy cmynuau Ha cHazy 2012. 2oduHe.
Tpeba HanomeHymu da 06a 3akoHa cadpxce odpedbe 0 onwmuM MepMUHUMA
U yca08uUMa y208aparba Koje umajy peopmcku kapakmep. 3aKoH o 3aumumu
nompowaya yceojeH je 2013. coduHe. Odpedbama 0802 3aKOHA eKCNAUYUMHO CY
peayaucaHu onwmu yca08u y208apared y NOMpowaikuM y2080pumMd Kao U CaHKyuje
3a He/10ja/IHy KOHKYPeHMCKY NPaKcy.

Typcku 3akoH 0 06/1U2ayUOHUM 00HOCUMA DehuHUWE onwme yc/08e y208aparsa
u nponucyje cneyuguyHe caHkyuje 3a He3aKOHUMe onwime mepMuHe U yc/a08e
yeogaparsa. Typcku 3akoH 0 mp2oguHuU makohe npeno3Haje onuime mepMmuHe u
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ycao08e y2o8aparba Koju ¢y y cynpomHocmu c¢a hpaguauma nowmeHe npakce u
Koju ce cMmampajy 8pcmom HesojaiHe KOHKypeHyuje. Ocum moea, epabaHcke u
KpugsuYHe caHkyuje ce makohe mo2y npumeHumu Ha onuime yc/a108e y208aparba
Koju ce cmampajy 8pcmom HeJloja/nHe KOHKYpPeHMCKe npakce y 6aHKapCKOM
cekmopy. [lpema unawny 55. Typckoz 3akoHa 0 mp2o8UHU, NpUMeHA ONUWMUX yCA08a
y208aparsa Koju cy CynpoOmHuU npasuuma nowmeHe npakce npedcmas/ba nospeady
npasu.a o 3a6paHu Hes10ja/aHe KOHKYpeHyuje.

Aymop ce nocebHo 6asu nogpedama npasu.ia 3ab6paHe He/10ja/He KOHKYpeHyuje
Y 6aHKapcKuM y2o8opuma usmehy 6aHaka u nompowauda, y cAy4ajesuma kaoa je
do nospede dowis10 ycaed ynompebe HenowmeHux onwmux mepMuHd U yca08da
yeosaparba. [1as8HU pas/ioe 08ake HenowmeHe npakce je jaya eKOHOMCKa no3uyuja
6aHaka y o0Hocy Ha nompowaye Kao cAabujy cmpaHy y 6aHKapckum y2080puma.
0Osa koHmpadukmopHocm Hage/d je aymopa da aHAAU3Upd 08y memy, y 00HOCY HA
HO8Y KOHYenyujy goopMyaAucaHy y noMeHymum 3aKkOHCKUM akmuma. Y ogom pady,
aymop demasbHO pazmampa HO8U Npucmyn o80M hpobsiemy. Aymop Hajnpe daje
npea/ied pazHux 8pcma onuwimux mepMuHa U yc.108d y208aparea Koju npedcmassvajy
npumepe He/10ja/iHe KOHKYpeHyuje y 6aHKapckom cekmopy. Ocum moaa, aHaau3upajy
ce yc/108uU nogpede npuHYUNA NOWMmMeHo2 y208apared Kao U pesy/samu epabaHckux
U KpUBUYHUX CAHKYUja KOje ce npumMersyjy y noziedy He/oja/iHe KOHKYpeHImcKe
npakce.

KmyuHe peyu: npasa nhompowaua, 3aumuma nompowavd, He/10jaaHd KOHKY-
peHyuja, onwmu mepMuHU U yc/a08U y208apared, 6AHKAPCKO Npaso, HenowmeHa
6aHKkapcka npakca, 6aHKapcKu y2080pu, NOMpouwa4ko npaso, 3akoH 0 Mp208UHU,
npaso Typcke.
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