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KPUBHYHH IIOCTYIIAK PEIIYB/IMKE CPBHJE -
H3MEBY PE®OPME H C/IOMA CHCTEMA BPE/IHOCTH

Ancmpakm: Y osom ce pady obpahyje eeza uzmehy mekyhe pegpopme
domahez KpusuyHoz2 nocmynka u npeobpaxcaja memessHUX NpUHYuUnd
KOHMuHeHmaJ/iHoegponcke KpusuuHe npoyedype. Hanywmajyhu
cmaHdapdusosaHe Kodoge U3pAHCA8arAd KPUSBUHYHONPOYECHe HAayKe,
aymopu eepyjy da cy hpoHau.1u nym 3a udeHmug@ukosarse 2/1a8HUX Y3POKa
deHomeHa koju ucmpaxcyjy. Llenmpasxy mucao pada npedcmasssa mesa oa
Je npoyec npasHe akyamypayuje, 01uveH y aH2/10uauUju Koja ce pawupuia
KOHMUHEHMA/HOM KPUBUYHONPOYECHOM HAYKOM, CAMO 000.1eCaK yKynHe
,»MopaJiHe cumyayuje” daHawrse 3anadrsauke Kyamype. Hadoaasehu cympax
8pedHOCMU U MOPAaa, Kao U 621a2a NOKOPHOCM OpyuimeeHUM Kpemarbuma
u udejama koje dosase u3 dpyaux dpywmeeHux HayKka, Hajnpe cy doseu
do ,npespedHosar-a gpedHocmu” y aH2/10-AMEPUYKOM AKY3amMOpPCKOM
nocmynky u hOmom, 1aH4aHo, y hNOCMynyuma KOHMUHEeHMa.aHoe8poncKux
3eMasba Koje ce oKynsvajy nod 3acmasom ,,3anadHe yusuausayuje”.

KmyuHe peuu: kpusuuHu nocmynak, npespedHosarse epedHOCMU,
cumyaayuja, npasHa akyamypayuja.

1. Pabame Tpareguje

He Bepyjemo f1a ce BapaMo Ka/J, KaXkeMo Jla IpoJUpame aHIJI0-aMepUYKUX
NpolLleCHUXPellekhay KOHTUHEHTAJHOIPAaBHOIOAPYyYjenpeAcTaB/bauHIIPaBHe
aKyJTypaluje, Te iaje ,BeJMKa PEKOHCTPYKLMja“ KOHTUHEHTAJIHOEBPOICKOT
KPUBHUYHOT NMOCTYIIKA, KOja ce y Hallle BpeMe MoOKe MocMaTpaTH in Vivo,
nocJjefula XereMOHUCTUYKOT 10J10Kaja KOjU y AaHallkeM IJ106a11M30BaHOM

*vojadj@prafak.ni.ac.rs
** strahisakov@gmail.com
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CBETY Y>KMBA 3eMJba NOpeKJia U3abpaHe NpolecHe Napagurme. Y pauyH jouu
Tpebay3eTH U Jla je 03HAUeHa [ojaBa caMo ¢pparMeHT jeJiHe NMpe cauke. /la 61
ce TO pa3yMeJlo, I0BOJbHO je OCJYIIHYy TH KOMeHTape pasodyapaHux EBponsbaHa:
»,HaKOH paTay 3a/iuBy NpaKTHU4YHa U TeopHUjcKa ApckocT CjenumweHux JpxxaBa
HeMa rpanuna. He tpe6a ce uyautu ToMe wto [los CaMjyesicCOH U H-eroBe
eMUHEeHTHe KoJiere ca XapBap/ia 3aMUIIJbajy J1a 60/be 3Hajy IITa 0JroBapa
EBponu - HapouuTo oHOj EBponu koja ogrosapa Cjegumenum /lpkaBama - Hero
mTo To 3Hajy camu EBponsbanu” (Lorenso, 2011: 169).

He moxe ce, fakJe, OCHOPUTH Ja je eHeTpaluja aHIJIO-CAKCOHCKUX H/Jieja
y ,CTapOeBpOIICKe" MpolecHe cUcTeMe MKMpoM KOHTHHeHTa AouyeKaHa Mo/,
COKOJIOBCKOM KallOM HEKPUTHUYHOCTHU. AJIM je, KAKO HaMa U3rJiesia, MCTUHCKO
060>KaBarbe aHIJI0-aMePUYKOT NOCTYIIKa, HajpacpoCTpamkeHje y IpyLITBUMA
HeKaJalllber peasHOT colyjasiu3Ma. HajuctakHyTHje ocoOMHe TaMOLIbe
pebopmanuje jecy dbaHATUYHO NPUOGJMIKABAKE AKY3aTOPCKOM MOJENy
NOCTYIKa U O/ipULlakhe 0/ HaueJia TpaXkekmha UCTUHE. Moxe 6UTH, npuMehyjeMo
MPOHUYHO, /1a je 3a oBe 3eMJbe Haj60/bu U360p Jla IpHUXBaTe HOBU NPOLECHU
MO/ieJI Ca UICTUM OJIaKIIakbeM U IUBJbEEM Ca KOjuM npumajy G.1.!

OncepBupake cTaka oBor npobsema y Cpbuju, Koje je NpuMapHU LiUJb,
3anoyehemo nojacehamweM /a je KpUBUYHU NOCTYNAK YBEK OrJIe[as0 AaTUX
JpPyLITBEHUX IPUJIMKA U UCTOPUjCKUX 36UBaba. A llloneHxayp Hac je noy4uo
KaKBa Cy CTBap orJiejaJa: ako ce y i’bMMa orje/ja KakaB MajMyH, He MOXe U3
BbUX Ha3a/ [/leJlaTu HUKaKaB anocToJl. To JoHeK e objalikbaBa 3allTo je U Ha
OBOM IIJIaHY KOJI HaC CUTYallija OHOJIUKO TYPO6GHUja KOJHKO je TYPOOHUjU WK pU
JPYLITBEHO-eKOHOMCKH KOHTEKCT. AMOHIIMja 1a ce aKTYeJHUM ITPONHCOM YHeCy
CYILITUHCKe IPOMeHe, HajBUIlLIe U3paXKeHe Y GUIT0JIapHOj OpTraHU3allujy IJIaBHe
pacrpaBe 1 jaBHOTYKHMJIa4KOM KOHIIENITY IPETXOAHOT TOCTYIIKa, 0CTaJIa je Ha
HUBOY HECIIPETHE peMJiiKe HEKOJIUKO Meh)ycOBHO aHTUIIOAHUX y30pa. Y CTBapH,
JoMmahu cy ce pebopmaTopHy nokKasasjy Kao oHaj XopalujeB rpHYap IITO je
3aMMUI/bA0 XMMepe, a IPaBHO JIOHL[E, U TOTBP/ UM KaKaB je HEM3MepaH pa3Mak
n3sMebhy nosHaBamwa Tyher npaBa U yMema KOPUCTUTHU Ce€ TUM IO3HABAHEM.

Kako je, muTaMo >XHBO 3auMHTEpPECOBAaHW, CTBOPEH OBaj MPOLIECHU
®paHkemtajH? TayaH oIrOBOp Ha OBO nMUTake Mopahe aa riacu: npe ceeza
3602 HepasyMesarba 0d je 3a yCnewHo Ka/1eM/bete AH2/10-CaKCOHCKUX U30aHaKa Ha
cma6.,10 KOHMUHEeHMAIH0e8PONCKO2 NOCMyNKd hompe6HO hpemxodHO 6e3yCA08HO
npuxeamarbe KOHYyenyuje nocmynka kao cnopa cmpaHakd. JeJHO He ujie 6e3
Jipyror. MelaBrMHa Koja Apyraduje HacTaje HEM30CTaBHO he mpe/jcTaB/baTu

1 G.L. je ckpaheHHIa KOja ce KOPUCTH 3a NPUNAJHUKE aMEPUYKHUX BOJHUX CHAra Wi
HbHUXOBY BOjHY OIIpEMY.
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610K yH HanpcJauHa. /lomahu nponuc HyZiy loKase Kojyu To NOTBphyjy, a oBJie
heMo pa3aMOTPUTH HEKOJIMKO HajMapKaHTHUjUX:

1) KaHp UHCTUTYLHOHAJ/IM3allMje CYKoba KojeM MHpuIlajia aKy3aTOPCKHU
MOCTyIaK MOCTy/AMpa NPOLEeCHY jeiHAaKOCT cTpaHaka. CTBapamwe ycJoBa 3a
pPaBHONPAaBHO HaJiMeTakbe ONIOHEHATA NpeJCTaB/ba TEXaAK, aJlu Cpa3MepPHO
JIAaKIIY 3a/jlaTaK y CUCTEMY Y KOjeM jaBHU TY>KUJIall HUje BULIE 0f 3aCTYITHHUKA
KPTBe, 0JIJIYKY JloHOCe ad hoc aHTra)KOBaHU rpahaHy, a cBpxXa NOCTyINKa He
HajuJja3u noTpeby pelaBama crnopa. Kaja ce pagyu o CMMeTPUYHOCTH Y
aHIJIO-aMEePHUUYKOM MOCTYNKY NOTPEOHO je HarJIaCUTH joll U 0BO: KaKo 6u ce
ouyBaJie IpeMuce KOMIETAaTHBHOT MoJieJia Mopa ce peAynpeauTu telum ad-
versarii sui M0Ji0Xaj OKPUBJbEHOT, TO jeCT, lbeMy ce Mopa oMoryhutu caobosa
Jla caM 6upa xohe JiM ce cBeJjouemeM NPeoO6pPasUTH Y CPeICTBO JOKAa3UBakha.
Y pomaheM nocTynky, MehyTHUM, OKpUBJ/bEHU je U Ja/be U3BOP UHPOpMaLUja
0 KPpUBUYHOM CJyuajy. beroBo ucnuTuBamwe CTBAPHO je je3rpo J0Ka3HOT
MOCTYTIKA, ¥ Ta pafiba, de facto, o6aBe3Ha je y 06e pa3e MPBOCTENEHOT polLieca:
Y Y MHKBU3UIMOHO]j (y pasu uctpare) U y agBepujaaHoj pasu (Ha riiaBHOM
npetpecy).llpeMaToMe, OH je U a/be NIPUMOpPAH Jja TP oA peheHe MeTaMopdo3e
Koje ra, 6apeM y oapebeHUM cerMeHTUMa, IpeTBapajy y ,0pyKje y pykama
npotuBHUKa”. UcnosbaBamwe apuHUTETA IpEMa jeJHOCTPAHOM CJ1YKOEHOM
UCTpaXKMBakby UCTHHE y MOJeJly IOCTYIKA KOjU ce UCTUHE O/ipUye, IpeCTaB/ba
KOOHY NPOTUBPeYHOCT. OHO je peJIMKT CXBaTaka [0 KOjeM KPUBUYHU OCTYNaK
CTOjU y CJ1y»06HM MOpaJIHOT BacnuTaBamwa rpahaHa, 360r yera Jie/beme npaB/ie
HU3KCKyje IOMHO UCIMTUBAKE, a NpolecHe popMe Mopajy 6utu noapebene
06e36ehuBamy 0/171yKa KOje Cy UCIIPABHE y MEPUTYMY.

2) Exo jegHOCTeneHOTr O/Jy4YHBakha joll YBEK 0/13Batba CABPEMEHUM aHIJIO-
aMepU4YKUM IOCTYNKOM. Y EHIJIECKOj U HbeHOM IIPEKOMOPCKOM IPOLYKETKY
HHMKaJa ce HUCY pa3BUJIM MeXaHM3MHU peJlOBHOT HaJZ30pa O CTpaHe BULIEer
TeJa, TOJMKO 3HA4YajHU 3a LPKBEHY BJIACT U MHKBU3UTOPCKU NOCTYyNaK.
Jlamamika, Ha IpuMep, yKasyje ,/ia je y AMepuIly, ako je UKaJi U MoCTOojao
OIILITH MOJUTHUYKHA KOHCEH3YC, OHJa TO GUJIa — U MO’X/Ia jOll YBEK jecTe
- 0/160jHOCT mpeMa GUPOKPATHjH, XHjepapXHUjCKoj OpraHU3alMju BJIACTH
Y CXBaTamwy NpaBa Kao TeXHUYKe JUCLUIIJIMHE, JaKJ/e OA00jHOCT mpema
OCHOBHMM KapaKTepUCTHKaMa xHjepapxujckor mojesa“ (Damaska, 2008:
47). CaBpeMeHH OOGJIMLM aHIJI0O-aMePUYKOr MOCTYyNKa joll YBEK 0/ajy
aTaBUCTUUKY LPTY U3PaXKeHy V¥ KapaKTEepUCTUYHOM ,cabujamwy” mpoieca Ha
[JIaBHY paclnpaBy, Y3 KOjy NPUIIPEMHHU U KaJ16eHHU NOCTYIaK JleJ1yjy CKOpo
JleKopaTuBHO. A ynpaBo To oMoryhyje cyiuju Aa 6y/ie NaCUBHU HaJ30PHUK
CTpaHa4yKor HaJgMeTawa. AZiBep3ujasiHa pacnpaBa y goMmahoj pexuju ce,
MehyTHM, OKOHYaBa IPBOCTENEHOM NIPECYAOM KOja MOpa caZip>KaTH eTa/bHO
06pa3zJiokKere YTBPHEHOT YUUHEHUYHOT CTakha YHjy YBEP/bUBOCT IPEUYCIUTY]Y
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»KaJsibeHU cyZ0BU. Kpo3 0By cBe0OYXBaTHY KOHTPOJIY U3BOPHU JJOHOCUOLU
OJIJIYKa y CTBapH ,y4ye” 1a CBOje nmpecy/ie 06pasJjioxe Ha HAYMH Koju he o1osieTH
NperncnyMTUBawy Bulle UHCTaHIe. CBeobyXBaTHO NIpOBepaBame 0Jf CTpaHe
JIPYTOCTEINEeHOT CyZa U BheroBa MUpoKa oBJamhema HaMehy MpBoCTeneHUM
oJlyKaMa LpTy NPOBHU30PHOCTH, abUPMUILIYy HECTAOUJIHOCT U acoLUpajy
Ha UHKBU3UTOPCKO absolutio ab instantia. EBo jBa mpuMepa Kako ce oBa
KOHIeNIUjcKa NPOTHBPEYHOCT KOHKPETHU3Yyje: MPOTaroHUCTHU Npoleca cy
cajza ocsioboheHH H6asacTa TpaXkekha UCTHHE, aJlM je Cy[, UKo je oKa3Ha
VHULMjaTHBa HAa CTpaHKaMa, /1y>KaH /a IOTNYHO YTBP/AU YHNHEHUYHO CTakbe.
MebhyTuM, 6unosiapHa npoiecHa opraHu3aliydja UCKJ/by4dyje HecaBpIIEeHOCTH
dbopMUpaHOr YHIEHUYHOT CTakha Kao 0CHOBA 3a U3jaB/bUBakhe IPABHOT JIeKa.
Ty HUje Kpaj mapajoKcUMa: UAaKo je TOTOBO JIMIlleH MOryRAHOCTH J1a yTHYe Ha
dbopMupame UMb-eHUYHEe CUTYalluje, pacipaBHU CY/[ je Ay»KaH Aa, y cay4ajy
yKHJamka MPBOCTENeHe 0JJIyKe, Y IOHOBHOM MOCTYIKY MpeJy3Me CBe Pajbe
Ha Koje je ykasao gpyroctenenu cya (Amplius: Knexxesuh, 2012: 213).

3) LlenTpanny, rocnofapehy ¢asy aky3aTOpCKOr NOCTYIKa OJJIUKYje BUCOK
cTemneH KoHueTpanuje. [Iporec ce ocsama Ha yCMeHY paclpaBy, CBe/loYeHhe
VKMBO WU KOHTHHYUpPAHO Tpajame. CynpoTHO OBOMe, HHCTajJUpame
6usaTepaJsiHe MeTO/ie M3BOhema 0Ka3a U paJuKaJHa IpoMeHa NPeTXOJHOT
MOCTYIKa y HallleM NpPOLIECHOM 3aKOHY HHUCY ucnpaheHe ozrosapajyhom
MPOMEHOM MpaBuJa O IOCPeJHOM M3BOhemy J0Ka3a Ha IJIaBHO] pacnpaBH.
JlucxapMOHUjy 0 K0joj TOBOPUMO NPErHaHTHO OlipTaBa MO/ HACJOB jeJHOT
Hay4HOr paja: ,Pa3pyuieHa Hayesia HEMOCPEJHOCTU U KOHTPAAUKTOPHOCTH a
yBeJ/leHa ‘paBHONpaBHOCT cTpaHaka“ (Byphuh, 2014: 278). CTpaTelika rpeuika
HalpaBJ/beHa je 06jaBOM Jia je ,KpUBUYHHU NOCTYNaK NOKPEHYT JOHOLIEHEM
Hape/i0e 0 cnpoBohewy UCTpare“?, ITO je Y KOJM3UjU ca MPUPOJOM CBAKOT
HeCyJICKOT 00JIMKa UCTpare. YMecTo Ja ce ocsoboheHa ctera popmainsma
NpUMapHO yCMepU Ha cabupame JoKasa Koju he ompaBJaTu H3HOLIEHE
cjyd4aja npej cyz, Tj. IOKpeTawmhe KPUBUYHOL IIOCTYIIKa, OBa je BapHUjaHTa
jaBHOTY>KUJIauKe UCTpare U caMa UHTerpaJiHu Jleo KpUBUYHOT NOCTYIKa, ca
dopMoOM U 11M/bEeBUMA CBOjCTBEHUM HANyLITEHOj CYACKOj UcTpasu. Tako ce y
H0j U JlaJbe U3BOJIe J0Ka31 KOju MOT'Y GUTH 0/ KOPUCTHU 3a IOCTYIAK U uuje je
usBobheme neucxoqHo®. [[pUIIPEeMHO POUHIIITE, KOj€e je yCMEepPEHO ,Ka Hanpes ", jep
ce Ha ’beMY [IPOjeKTYyje TOK U ca/ip:KMHa IJIaBHe paclpase, y yIIOpeJHOM paBy
je yrJIaBHOM IPETXO0/AHO POYHUIITE UJTH POUUIITE 32 HOTBPhHUBaK-€ ONTYKHUIIE
Y OKpPEeHyTO je ,yHaTpar®, Tj. 0JHOCHU ce Ha [IpOBepy pe3y/iTaTa Ty>KHUOYeBOT
HcTpakuBamwa. [IpeMa ToMe, 0Ba je mpoueaypa mTeApo HAarpajusaa TyKUoua:

2 Y. 7 3aKOHHKA 0 KpUBUYHOM NOCTynKY («CJ1. rsiacHuk Peny6sinke Cp6uje, 6p. 72/2011,
101/2011, 121/2012, 32/2013, 45/2013, 55/2014) — y na/bem Tekcty 3KII.

3 Yn.295.cT. 2 3KIIL.
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pesy/TaTH Koje c10604H0 dopMUpa 6e3 mpoBepe Jo/1a3e Ha IJIaBHY pacnpaBy
Ha K0jOj MMajy NOTEeHI[UjaJIHY I0Ka3HY BPeAHOCT.* Y3 CBe TO, 3a/Ip>KaH je CUCTeM
KOHTpOJIe ONTY>6e KapaKTepUCTHYaH 3a NOCTYNaK ca CYJ,CKOM UCTparom.
JeaHy maToJiorujy npeactaBJba U oBJalihemne BaHIPETPeCcHOT cyAckor Beha
Jla HapeJy JOMYHY UK cipoBobhere ucTpare.® [lomto ce uctpara nokpehe
OJIJIYKOM IIPOTHUB KOje HUje AJONMYLITEH IPAaBHU JIeK, IPOU3J1a3Hu Jia oBJiainhema
KOja HUje MMao y lbeHOM 3a4Mbbakby, Cy/, A06Hja IPUIMKOM 0/IM3akha ONTYx6e
(Bypbuh, 2014: 271-285).

4) WHcTasupame jaBHOTYXUJIauKe UCTpare y Jomahu mporecHu 3aKoH
Jlo/1aJI0 je IPAaBHOj aKyJTYypallkju joll jeHY KOMU4YHY dycHOTY. [IpBO 1ITO
najia y o4 Kaja ce norJye 6any Ha oBaj MoJieJsl IPeTXO0JHOT NOCTYIKA jecTe
beroBa aCUMeTpUYHa CTPYKTypa HacTaJjla JaBakbeM UCTPaKHOT MOHOII0J1a
jenHOj cTpaHH (jaBHOM TYKHOIY) U MapTUHAJIHU30BakbeM MPOTHUBCTPAHKeE
(oxpuBJ/beHor). CaMOCTaJIHO U [10 CONICTBEHOj UHULUjaTUBH, paiu 3a/0B0/baBakha
BJIACTUTHUX CIIO3HAJHUX IOTPeDa, jaBHU TyxKuUaLy POPMHU CayxOeHe UcTpare
NpUKYIJba 0Ka3HYy rpahy kako 6U JJoOHeO OJJIYKY O noAu3amwy onTyxbe. He
Tpeba HALIMPOKO 06jallilaBaTH KaKo je OBaKaB aMOUjeHT U3Pa3nuTO HENTOBOJbAH
3a OKpUBJbeHOr. Huje Telko 3aMucauTU GpycTpaldjy oHora Koju JJoka3He
npejJiore cTaB/ba CBOM IPOrOHUTE/bY, IOTOTOBO KaJ, UCTHU UMa BJIACT Ja
TakBe NpejJjore ofo6uje. He Tpe6a 3a60paBUTH HU Ja Ty>KUJal, UMa PaBo
Jla MCTIUTYje OKPUBJbEHOT, 6€3 0631Mpa Ha TO LUTO MY je 0Baj IPOTUBCTpPaHKa.
YKpaTKo, HacnpaM jaBHOT TY>KHOLA KOjU Y LIU/bY UCTPaKUBamka KPUBUUYHUX
JleJ1a MoXe JjoKa3e NPUKYI/baTH U IPUMEHOM Mepa IPUHY/E, CTOjU OKPUBJ/bEHHU
KOjU He caMo Jja Ty MOTYNHOCT HeMa, Hero U caM Mo>Ke OUTH NOABPTrHY T TAKBOj
NPUHYZAU. Y OHOj CUTYALUju KaZla ce Ha TYXUJIAQYKy UCTpary HaJZloBesyje
TpaJULMOHAJIHA [JIaBHA paclipaBa MeUIOBUTOr THUIA, LITO je, HA IpUMeD,
CBOjCTBEHO HEMA4yKoj NpoueAypHy, NpobseM KyMysanuuje GyHKIUje IpOroHa
Y IPUKYI/bakha l0Ka3a [I0KyIlIaBa ce aHyJMpaTy QUKIIUjOM A Ty KUJal| Huje
CaMo CTpaHKa Beh U Zip»KaBHU OPTaH YUjU je [UJb JOHOIL e e IPAaBUJIHE OJJIVKE,
360r yera oH ca UCTOM OPUIOM UCTPAXKyje Kako ONTY>KHe TaKo U oJj6paMbeHe
xunoTtese. Ha Taj HauuH yjiora Ty»uoua HaJuJaa3su QyHKIUjy KPUBUYHOT
IporoHa 360r yera oH yoInilUTe U HUje CTpaHKa Hero HeKa BpCTa napacTpaHKe
(Roxin, 1998: 88). C ToM NOBOJbHOM NpeApacy/loM O 06jeKTUBHOM TYKHUOIY
Be€3aHOM HayeJsIOM JieraJuTeTa U IJIJaBHOM paclpaBOM Koja CyLy OCTaBJ/ba
MYHY UHULIMjaTUBY y npouecy popMupama YUbeHU4YHe rpahe, KpUBUYHU
MOCTYNAK joll KOJIMKO-TOJIMKO 3a/ip>KaBa CKJIaJHy CTPYKTYypy. 3ajeJHUUYKe
TeXHbe J|P>)KaBHUX OpraHa /ja y IoCTYIKY BEpHO penpo/AyKyjy CTBApHOCT, MaKap
6uJie U JileKJapaTHUBHe, IPe/ICTaB/bajy KOMYY Koja I0Be3yje jaBHOTYKUJIAUKY

4 Y. 406. 3KIIL
5 Yu.337.ct. 3 3KII.
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WCTpary ¥ TpaJULMOHAJHY [VIaBHY pacnpaBy MellOBUTOr TUMna. [Ipema ToMme,
MHKBU3UTOPCKA HUT UCIOJ/bEHA ¥ HACTOjakby /1a Ce MO0 CAYKOEeHO] AYKHOCTHU
cTapa ¥ 0 MHTepecuMa o/ibpaHe, a CBe y IJUJby YTBphUBamwa ucmuHe, 6apeM
NMPUBUAHO 06e36ehyje OopraHCKo jeIUHCTBO UCTpare W rJaBHOT MOCTYIIKA.
EBU/IeHTHe He3ro/le M 0BaKo 06JIMKOBaHe polieype joll ce BUlle 3ananhy ca
O0M3apHUM KOMOMHOBaheM YHUJIATePAJIHE TYKUJIauKe UCTpare ¥ aZijBep3ujasiHe
ryiaBHe pacnpaBe. To 3Ha4u /ia je UCTpara ycTpojeHa Kao jeZJHOCTpaHa ca1yxk6eHa
JleJIATHOCT TY?KHOI11a, a /1a je IVIaBHA paclnpaBa 3aMHUI/beHa Kao KOHPJIUKT
paBHONpPaBHUX CTpaHaKa. YUTaBa KOHLeNIMja JaKJje No4MBa Ha yaJUCTHUYKO]
NPUPOHU jaBHOT TYKHOLLA 0/ KOjer Cce 0YeKyje [ia CBOje AUcliapaTHe NpoLecHe
dyHKIUje NOMHUPU HEBepOBAaTHOM criocob6Hourhy TpaHchopMucama o) HeKakBe
JapacTpaHKe" MPeTXOAHOT OCTYKa (Koja UCTPaXKyje y MHTepecy UCTHUHE) 10
arpecHBHOTI 3aCTYNHHWKA UHTepeca KPUBUYHOT IPOTroHa.

ETo, flakJie, KaKko HU3rJie/lajy cTa3e U Iy TeBU KojuMa je NpuHyheH Aa ce kpehe
jyHaK HapeJHOT oJie/bKa.

2. Cpncku XepakJie U jeiaH ,TexKakK cay4daj”

Cprncky XepakJie HMje cacBUM OpUTMHAJIaH JIMK: U3PacTao je y cyaapy (Hawe)
36uJbe ca /IBOpDKMHOBHM JIOBOPOBUM BeHIleM OKMheHHUM CYJUjoM U JUUYHUM
IpeACTaBHUKOM LieJie CyIUjcKe pace. AJIM Ipe Hero IWTo 06eJ10JaHUMO HberoBe
JbyJiCKe cJ1ab0CTH, [Y?KHU CMO /la KOjy IPOroBOPUMO O OpUTHHAJY. Y OCHOBU
JIBODKMHOBe KOHLeIILlMje CTOjU TeopHUja IpaBa Kao uHTerpurtera. CBojy ujiejy oH
je CIMKOBUTO NPUGJIHKUO IPUMEPOM pomana y ianyy, Te pyna poMaHonucala
NH{Ille POMaH y HU3Y, IpY YeMy CBaKU pOMaHONMCAll y JaHLy UHTepnpeTUpa
norjaBJ/ba Koja je 10610 KaKo 6M Hamucao HOBO IOTJIaBJbe, KOje ce Taja Jaje
caegehem y HU3y u Tako gasbe (Dvorkin, 2003: 247). [Ipema ToMe, npaBo Kao
VHTerpuTeT 3aXTeBa OJ CyJHje Aa cebe 3aMHUC/IU Kao ayTopa y JlaHLy TOT
npaBa. OH 3Ha fa cy Apyre cyAuje npecybuBasie y CJIMYHUM CJlydajeBUMa U
Mopa /ia pa3MHUIba 0 bUXOBUM NpecyiaMa Kao o fies1y AyTe Ipuye Kojy Mopa Jia
HWHTepIpeTHUpa, a OH/A [1a HACTaBU /ia, 10 CBOM CYZly, LITO 60Jbe 06JIMKYje NpUu4y
Koja ce oaBuja (Dvorkin, 2003: 258). /la 61 ©3pa3uo OBY CJI0XKEHY KOHIIENIIH]Y,
JIBOpKUH je y noMoh no3Bao XepakJia, 3aMHULI/bEHOT CYA U]y Ca HATIPUPOLHUM
WHTeJIeKTyaJJHUM MOhUMa U CTpIJ/beeM, KOjeM je TOBEPHO pelllaBame TeIKUX
cJy4dajeBa.

Ja cpucku XepakJse HUje jyHaK IIyH CaBpLIEHCTBA W BpJIMHA, TO je Beh
HamoMeHyTo. [1a KakaB je oH? AKO 61 ra MOpaJik CBECTH Ha jeJIHY je3TPOBUTY
dbopMysy Koja 61 IOy T MYkhe OCBET/INJIA FheTOB KapaKTep, Ka3aJsu OU: OH je
YOBEK KOjU ce 60jU /la ce Ha thera He yIpaBH J1y60KO MPOHUIIJ/bUB MOTJIE]I, OH Ce
60ju J1a CBOj IPOHUI/BbUB ITOTJIE/] HA IITOTO/] YIIPAaBH, OH BOJIH /13, He Mucjehy,
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IpeKo cBera npeJsieTy ouuMa. He Moske ce 3aTajuTH HU /ia 0Baj XepakKJie Bepyje
Jla rpoMOBe MYIITAa U3BPIIHA BJIACT, a He JynuTep. Yutaouny Hehe 6UTH U3JIULIHO
Jla 3Ha /la pa3MaTpatba U3 NPBOT HACJIOBA 3a Halller XepakJia NpejAcTaB/bajy
HeCXBaT/bUBY TpaHCLeJeHTaJHy TajHy. beroBa mepuemniuja usHeTOr je
neplueniyja craHoBHUKa [lsiaToHoBe nehuHe. Pagu ce o oHOj INKUJ/bY KOja UMa
OTBOp IpeMa CIOJbEeM CBETY, aJId CYy OHU KOjU Ce y H0j HaJla3e OKPEHYTH
npeMa 3u/ly Tako /ia He BU/Jle /ipyre jbysie U IpeaMeTe Beh caMo ceHke. AKo 64
ce KO ¥ 0€JI060/110, ¥ 3acJIelJbeH CBETJIONINY MOrJIe1a0 CTBapHe 06JIMKe YHje je
CeHKe paHHUje Iie[jao, kbeMy OU CeHKe U3rJie/jajle CTBapHuje 0/i peaJIHUX CTBApH.
Tako cpricku XepakJie 3ayBeK ocTaje Ha HUBOy Harahama (€ikagia), onaajyhu
CaMo CeHKe CTBApHOCTH U cayluajyhu caMo ofjjeKe UCTUHe. A aKo 61 HEKO U3
CHOJbHbET CBETA, HAa MPUMep MU, IOKYIIA0 Aa y34pMa XepaKJoBO NMOBEPEhe Y
CBeT CEHKH, CaMo 6 cebe YYMHUO CMELIHUM Y Fbe'OBMM 04MMa U HULITA A PYTo.

[Ipen Tor u TakBor XepakJia UCKpcao je caenehu ,Texak” cayyaj: auna 4
(mocsioBoba), b (3ameHuk nocsoBohe), I/ (paguuk), [ (pafHuK) u E (paHUK)
Cy OKpUBJbEHA Jla Cy HallpaBUJla MakbakK, OHOCHO Jia Cy NOTKpaJaJju jeJHO
MpaBHO JIMLE, IPUCBOjUBIIN U3HOC 01 0KO 2.000.000 suHapa, ¥ TaKO U3BPIIUJIU
KPUBUYHO JI€JI10 3JI0y0Tpe6a MoJ103Kaja 0ATOBOPHOT JikIa U3 4J1. 234, cT. 3 K3.
OKpHUBJ/bEHU Cy CACJYIIaHU ¥ UCTPA3U: Julie 4 je TopULaJ0 KpuBuLy, auue b
je u3jaBUJIO Jia je y OTOBOPY ca JuLuMa [ 1 /[ Bpuunao NoTKpajamwe, Jule
1] je n3jaBuso fa je 3ajefHo ca b u /J noTkpajaJio, 1une /[ je u3jaBuJo ja je
NOTKpaJake BPIIKJIO TapaJeJsiHo: Z1e0 HOBLA je TPUCBOjeH Y JOTOBOPY ca JINLEM
A, a ieoy forosopy cainueM b, inle E je nopraio KpUBUILLY U HUje TEPETUJIO
Zpyre okpuBJ/beHe. HUKO 01 caOKpUBJ/beHUX HUje ONTYKUBAO Jule E. BaxHo
je HAalIOMEeHYTH U Jja Cy jeZJUHU paCIlOJI0KUBH JOKAa3U €BUIEHTHO NOCTOjambe
MamKa M UCKa3u ocyMibHYeHUX. [Ipe oTBapamwa r;1aBHor npeTtpeca iuna b, 1],
/JIn E cy ca Ty»UOoLLeM CKJIOINJIa CIIopa3yM O IpU3Hakby KpuBulie. Jlorosop je,
y TY>KHO4YeBOM apaH>XMaHy, HallpaB/b€H OBAKO: IPOTUBIpaBHA UMOBUHCKA
KOPHUCT (YMja BUCUHA NPeACTaB/ba KBAJUPUKATOPHY OKOJHOCT) MIPOU3BOJHHO
je pa3bujeHa Ha JiBa Jles1a — inna b, [{ u /[ cy ocyheHa Jia cy 3ajeZiHO ca JIUIeM
A npucsojusa cymy oz 1.450.000 nuH, oK je 1uLe E ocyheHo fa je 3ajesHo ca
auneM A npucsojusio oko 600.000 guH. Tako cy akTepHu y ,,IpaBHOj MEHAYHUIIN
HarpaheHu 6J1a’koM KBasiMUKAIUjOM JleJ1a,’ a 3ay3BpaT Cy TEPET KPUBUIE
CBaJIMJIU Ha jeJUHOT CAOITYy>KeHUKa KOju je HaroA6y o610, MaKO TO TOKOM
WcTpare HUCY YMHUIAM. Enuiior je, fakine, cienehu: npefs cy/ je usBeieHo caMo

6 Ui 234, cT. 2 KpuBuuHor 3akoHuka Cp6uje («Ci. rmacHuk Peny6auke Cp6uje», 6p.
85/2005, 88/2005, 107/2005, 72/2009, 111/2009, 121/2012, 104/2013, 108/2014) - y
AasbeM TekcTy K3.
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JIMLEe 4, 1o/ ONTYK60M 32 HajTeXKU 06JIMK OBOT KPUBUYHOT Jies1a’ U yUeCTBOBab€e
y IPOTUBIPABHOM NPUCBAjakby LeJIOKYITHOT MabKa.

Ha pacnpaBuy, XepakJie je 04610 NpeAJIOr OKPUBJ/LEHOT Jla Kao CBeJ 0L U Oyy
cacjyllaHa NIPBOGUTHO ONTY>KeHa JIMLA Koja Cy ce HarojAusa Cc Ty>KUOLEeM,
c o6pasJsioKemeM Jla Ce OKPUBJ/bEHM NpeMa KojuMa je mpecyja mnocraJia
NpaBOCHAa)XHa He MOTY UCIIUTHUBATH Kao cBefony 6yAyhu fa je MHTeHIUja
3aKOHO/aBIa /la ce Y TAKBUM MPOLLECHUM CUTyaljaMa u3berte Jynjanupame
NpOIECHUX yJioTa (M OKpUBJbeHH U cBesioK).2 IllTa je TUMe mocTUrHyTO? [IpBO,
JIMLa Koja jeiMHA MMajy ca3Haba 0 forabajy Koju je npegmeT cyhemwa Hehe ce
HU N0jaBUTHU Ha IJIaBHOM IipeTpecy. [lpyro, npecyhuau he octaTu yckpaheH
3a Hernocpe/aH yTHUCAK 0 BpeJHOCTH OBUX JJOKa3HUX cpeficTaBa. U HajBakHuje,
OKpUBJbeHOM he ce yCKpaTUTH NPaBO Jja ce JIUILEM K JIMLY CPeTHEe C OHUMa Koju
Cy ra mnocJjie TproBuHe C TYXKHUOLEM ONTYXUJU. He Moxke GUTH cyMmbe fa je
XepakJioB CTaB [y60KO MOrpelllaH. Jep, ako 3aKOH JI0NYILITA /a ce Y oJpeheHoj
CUTYALUjU MOo2y IPOYUTATH PaHUje JaTU UCKA3U, TO HUKAKO He 3Ha4M Jja ce y
WCTOj CUTYaLUjU He Modce BPLIUUTH Cacjyllake Hero ce UCKa3u Mopajy YUTATH.
TuM npe wWTO y cpLy GUNOJAaPHO OPraHM30BaHOr IJIABHOT NpeTpeca CTOoju
NpUHL U HermocpeAHOCTH. [lolITo je cyauja mocMaTpay cCTpaHauKor AB060ja,
OH CyJ, 0 no6eHUKY Mopa GOpMHUPATHU Ha TEMeJbY CONICTBEHUX YTUCAKA, A HE
nocpeiHUM nHpopMUCcameM. 3aTO je 3a 0BAaKBY BPCTY NpoLeAype YHTatbe
3allMCHMKA Ca UCKa3WMa CBeJl0oKa IpaBa jepec, U u3berasa ce KaJ, rof je To
Moryhe. XepakJie je, MeDyTHUM, HOpMY ,,CyZ, MOXKe" y3e0 y 00JIUKY ,cyz he”, mTo
je HeZlONYCTUBO.

Ay pe3oHOBame Koje je XepakJie UCIIOJ/bBUO MMa CBOjy UCTOPHU]jY U KOpPEHe.
Hecpehnu mosioxaj y KojeM ce HaJsa3u (€iKaoia) ocyjeTHo ra je y cosHaju ja
je ca mpaBHOM aKyJITypaldjoM o6pa3al; Ha KOjU je CBUKAO0 — a KOjU je M0YHUBao
Ha MOHMCTHYKOM KoHUenTy (Buau: Bypbhuh, TpajkoBuh, 2013: 117-119)
Jla ,MUBbeHHUYHO CTakbe YTBpDhyje caMo CyJ, KOju JJOHOCHU OAJIYKY U Ja je
OHO Ca/Ip>KaHo jeAnHO y weroBoj oaaynu” (Grubisa, 1982: 101) — y cTBapu
HecTao. Y MehyBpeMeHy je TpujyMdoBaJia niyparucmuuka KoHyenyuja Koja
,yKasyje Ha IJIypaJUTeT UCTHHA ¥ CY[CKOM MOCTYIKY Te Ha NOTpPeby TecHe
KooIepaluje npolecHux cybjekara (110 CBOjoj ClIO3HAjHO-TEOPUjCKOj TO3UL AU
KOOpPJMHUPAHUX, a He cy6/cynepoaunupanux)”’(Uzelac, 1997: 150). PediekcHo
Y 10 MHEPIMjU, XepaKJie ce Uy HOBUM OKOJIHOCTHMA YXBaTHO 3a cTapy GpopMyy
Ha4YMHUBLIU 0/ cebe JIaKy MeTy 3a KpUTHUape. Jep, ,Te3a Jia je CyJ jeAuHHU
cy6jeKT yTBphUBamka UCTUHE HY>KHO BOJIM 0 3aCTylnama 0PpUIIUjeJITHOCTU
Y UCTPa)KHe MaKCUMe y CyACKOM MOCTYNKY”, ITO HAC HEM30CTAaBHO CTaBJ/ba

7 Yin. 234, cT. 3 K3.

8 Ca cepgnune KpuBuuHor ofe/bera BpxoBHOT KacauoHor cyza oapxkane 13. 5. 2014.
ro/iiHe, Ha K0joj Cy AAaTH OATOBOPHU Ha CIIOpPHA NIpaBHA NUTalkha HUXKECTEMEHUX CY/10Ba
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JIpej caenehy quaeMy: iy ja 3actynajyhu Hade o TpaXkerwa (MaTepujaiHe)
HCTHUHE 3aCTyNaMo U NojayaHe UHKBU3UTOPCKE eJIeMEHTe, UJIU J1a Ce Y UMe
JIMCIIO3UTUBHOCTH M aKy3aTOPHOCTH OJJpeKHeMO HaveJia (MaTepHjaJiHe) UCTUHE”
(Uzelac, 1997: 153). U jow rope, vcnaza Jja XepakJie CTBapHO Bepyje y 0T MY,
3JIOHAMEPHO UHNYTHPAHY NMPOLECYAJUCTHYKOM CTAjaJIUUITY,” O MOCTOjaby
caMo je/lHe UCTHUHE KOja ce MOXKe U3Pa3uTH Y caMo jeJHOM O0GJIMKY. 3aTO ce
KpUTHUYapU He yCTpy4daBajy Aa MaHUdecToBaHOM XepaKJ/IOBOM ApKamwy NpUajy
cnenehe 3Haveme: @) yTBphuBabe YHbeHUYHOT CTakba, JaKJje JoXBaTakbe
HCTHHE y CYACKOM NOCTYIKY, cmeap je cneyujaaucma, a we ,,iauxa’” uiu ,,C8aKoe
pazbopumoe yosexa’', 6) NOCTOjU TeMeJbHA Pa3/IMKa U3MeDy UICTUHUTE CII03Haje
Yy KPUBUYHOM NOCTYNKY U APYTHUM CY[CKHUM NOCTynuyMa (Hip. rpahaHckom)
r7e 6 ce Kao oBJsiallNeHU CII03HAjJHOTEOPUJCKU CYBjeKTH — 6apeM Y CMUCTY
CYKOHCTUTYHCamka UCTHHE — MOX/1a MOIVIM N0jaBUTH U APYTH yYECHULH, a He
CaMo Cy[l ¥ i) ICTUHUTA CII03HAja y CYyACKOM MOCTYIKY YCJI0BJ/bEeHA je He CaMOo
OMNIITUM IHOCEOJIOIIKMM IpaBUJIMMa (JIOTHKA, UCKYCTBO, etc.), Beh u npasom
(Uzelac, 1997: 153).

W tako je HecpehHu XepakJie leHYHLIMPaH /a Ce KJaha XMMepaMa HeKaJallbUX
COBjeTCKHUX ayTopa (/1a je KpMBUYHH NOCTyNaK Moryhe ycTpojuTH Tako ja ce
y lbeMy NpPOHAJIa3| alCcoJyTHA UCTHUHA), HAKO je CaMO HAaWBHO MOXeJeo /a
CIIpeYyH Jla Ce UCTHU UCTOPUjCKU Aorahaj pa3iMunuTO peKOHCTPYHUIIEe Y BUIIIE
CYACKUX OJIYKA.

3. [IpeBpeaHOBam€e BPEJHOCTHU U I'y6/bebe PABHOTEXKE

Any OTKyJZa TO Jia 3aKOH U CyAHja, KaKo Cy OBJie MpeACcTaB/beHH, yOIIlITe
nocToje? Ibux je U3HeZpHO AYX BpeMeHa y KOjeM ce YHULITaBa CTapy U CTBapa
HOBH IOpeJilaK BpeJHOCTH. 3aTO 0Baj NpobJieM Tpeba cariefaBaTy y LIUPUM
oxkBUpHMa. Hajuemrhe uMe 3a npouec pasrpajime yTBpheHUX BpeAHOCTH
(Bupu: TpajkoBuh, 2012: 212) jecTe nocmmodepHu3am, CTUJ MULLbEHA KOjU
npernopyuyje ,a cJlaBUMO pa3JIMKYy, JIypaJUTeT, llapeHy U eraBy NpUpoAY
Hawux Kyatypa’ (Uraton, 1997: 47), [OK CBeT BUAU KAao HeENpeJBUJUB,
JUBepreHTaH, HecTabuJaH U HeoJpeheH - mTo paha ckenTULM3aM y OJJHOCY
Ha 06jeKTUBHOCT U UcTUHY (MraToH, 1997: 5). [locTMOoepHU3aM jeJHOCTaBHO
Bepyje ia He IOCTOje NOy3/JaHU KPUTEPHUjyMHU 3a Ipajiiparbe BpeJHOCTH. CBako

9 V¥ npouecHONpaBHOM CMUCAY YTBPJAUTH UNHKEHUYHO CTakbe 3Ha4d YCTAaHOBJ/baBakbe y
nponvcaHoj opMU U ay TOPUTATUBHO NpoTIJallere 0/ CTPaHe 3a TO OBJIalINeHOr CyCKOT
opraHa y mberoBoj oJJ1yI1, IOCTOjakba UM HENOCTOjakba CKyna opeheHuX YubeHUIa Ha
KOjUMa ce TeMeJbH OJ|IyYrBake Y KpUBUYHOM IOCTYIKY. M3 0Bora nak Mssasu: @) fa ce He
MOTY CMaTpaTH yTBphEHUM YHbeHUIE KOje Tpou3Ja3e (Ma KOJHUKO yBEPJ/bHUBO) U3 pe3yJiTaTa
JIOKa3HOT MOCTYIKA, aJlu 0 KOjUMa CyJ HHje U3Beo UCTHU 3aKJ/bydaK U 6) Koje YHHbeHUlle
MOCTOje 3aKJ/byuyyje ce UCKJbYUYUBO Y CYACKOj oanynu. (Bugetu o Tome: Grubisa, 1982: 96).
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BpeIHOCHO CTaHOBUIUTe, AedUHULUja UM obpa3all, JOBOAU Ce y NHUTamwbe U
pas/IMYUTO ce UHTepnpeTUupa. [lym od jedne unmepnpemayuje ka dpy20j, a He nym
00 2peuike Ka UCMUHU, CywmuHa je nocmmodepHusma (Buaetu: bayman, 1994:
338). Wiy, na ynorpebumMo By1o0HOBY KOBaHUILY, JlaHAIIbU CBET BPEJHOCTH
npeJicTaB/ba jeJIHY BPCTY ,MEHTAJHOT cBamTapewa (Budon, 2005: 50).

BupycoMm nocTMozepHH3Ma WHPUIMPAH je U CYyACKU mocTymnak. [Ipoyec
»,hpespedHosarba epedHocmu” npedcmagba JOMUHAHMHY MEHOeHYUjy y
KpUBUYHOM NPOYECHOM Npasy 3anadHoz npasHoez Kpyaa (kojem npunadajy u aHa/o-
amepuyku U Mewosumu KOHMUHEeHMAaJ/AHU nocmynak) u nocseduya je jedHux
ucmux, Hanped oypmaHux opyumeeHux Kpemarbd. Y HOBUM yCJI0BHMA CTapHU
OpUjeHTHUPU 3aKa3yjy, U BULlIe HUCY Y CTakby [ia TOMOTHY IPU 360Dy HajboJber
[[MJ/ba KPUBHUUYHOT MOCTYIIKA, @ KAMOJIU Jla YKaXKy Ha Haj6o/bu Oy T Jja ce 10
wera cturde. CTBapa ce HoBa Malla BpeJHOCTHU Ha KOjoj Mawe Hero ukasza
paHUje MOCTOjU , AATOCT", a joll Makbe ,je/JHO U 3acBarja AaTocT . Y oaCyCcTBY
CKaJie BpeZlHOCTH, CBe II0CTaje JleruTUMHO. Kaza ce, fakje, KpUuTeprujyMu
3a ynopehuBamwe BpeJHOCTH jeTHOM J0OBe/ly Y IUTakbe, TEIIKO je 06jaCHUTHU
3alITO OU ce NPU MOJe/IMpalby KPUBUYHOT NIOCTYIIKA Pajuje onpesen/n 3a
npouecHe 06JIMKe Koje MOCIellyjy NpoHala)kekbe TaYHOI pe3y/iTaTa Hero 3a
OHe KO0jy oMoryhaBajy HajOp>KU U HajeKOMHUYHUjU YT 40 OKOHYaHa Npoleca,
WUJIM OGPHYTO.

O mporecy npeBpeiHOBaka BpeJJHOCTH Haj60o/be CBeJloYe CeJUMEHTH Koje
je u3a cebe ocTaBUJIa €BOJIYIMja aHIJIO-aMEPUUKOI NMOCTyNnKa. BeKOBHO
YA0BO/baBame UMIIYJICMMa MaTepHjaJjiHe IpaBJe ¥ IPaBUYHOCTH, IPUBPKEHOCT
3/lpaBOpa3yMCKOM OJJIy4YMBaky, CEH3UOUJIUTET 3a JeTa/be KOHKPETHOT
cJly4aja, BepoBakbe y UMIIEKAaOUJIUTET OJJIyKe JABAaHAECT NPOCBET/bEHUX
Jby[1¥, NIOCTEINEHO je 3aMekeHO 0BaKBOM 06jaBoM: , MU HMKaJa He 3HAMO
jecMo Jid YTBpZAUJIU UCTUHY. HeMa 06jeKTHBHe UCTHHE, UCTUHA Ce TeK CTBapa
y npouecy. CTora je npaBa cBpxa IOCTYIIKa /ia Ce ONlpaB/ia U3pUllakbe KpUBUYHE
caHkuuje. To ce MOCTHXKe TAKO LITO Ce Y NOCTYNKY NPUAPXKaBaMo IpaBuJa
fair noHamamwa. U3 Tor npujpkaBatba NpoU3nJa3u CBUMa NMpUXBaT/bHUBa
0/IJIyKa KO0joj HHjeaHA cTpaHa He MoxKe puroBopuTu” (LluTupaHo npema:
Damaska, 2001: 3). [lonaTHe Joka3e HyIH TeHeaJOTHja CTPAHAYKUX HATOI6U
y CAJl.Tonune 1865. ox BpxoBHor cyjia uyjemo caenehe: ,0BakaB ciyuajje 6e3
npece/iaHa y Hallloj UCTOpPUjU. HempuMepeHoO je Ty»KHOLy U HeroBoj QYHKLU]U
Jla ce Haraba, JoroBapa U nmperopapa ca OKpUBJ/bEHUM KaKo 6M 0Baj IPHU3HAO
KpuBHuLy. Iberos 3ajiaTak je ynpaBo CynpoTaH — Ja IIpeJ, IOPOTOM JOKaxe
KpUBHIY OKpUBJbeHOT" (LluTupaHo npema: Alschuler, 1979: 23). UcTu passiosu
MOHOBJbEHU CY W JelleHHujy KacHuje: ,[IpaBHa npodecuja Hecnojupa je ca
nojBaJjiaMa U UHTUrpaMa. BuTka 3a npaBAy Tpeba Jja ce BOAU Y CYAHULY, Ipe]
nopoToM. CBe OHO IITO Ce JlellaBa y TajHOCTH, M3a 3aTBOPEHUX BpaTa U3a3MBa
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CyMmbY U HenloBepeme jaBHOCTH (Alschuler, 1979: 24). Ckopo cTo rojuHa nocJie,
0Baj Cy/ je joln yBeK cMaTpao Jia ,lipaBjia U cJa060/1a He MOTy GUTH NpeMeT
nperoBapama M npozaje“. ° Aiiv Ha UCTeKY LIecTe JieKajie NpOIIJIor BeKa U
ApBokaTtcka komopa CA/l u KoMucuja 3a KpuBUYHO IPaBO Cy TOBepoBaJie Jia je
JlaBame JIEeTUTHUMUTEeTa CIOpa3yMy O IPU3Haky KPUBULEe JieK 3a HeepHUKACHO
amMepH4Ko npaBocyhe. BpxoBHU cy/| je MPUXBATHO CYTeCTHjy U 0J]Max MOTOM
aneJsioBao Ja ce MpeJMeTH pelllaBajy HaroJ60M cTpaHaka jep 61 y CylIpoTHOM
Jp>KaBa MopaJia yTPOCTPYYUTH MPABOCYIHU OYIIeT U 6poj cyauja .

[Iponiec npoMeHe MepuJia 3a ynopehuBame BpeJHOCTH HajIpe Ce jaBUO y
aKy3aTOPCKOM IOCTYIIKY jep Cy MOTJie[ld Ha CBET U MeTaHapalHje Koje cy
MpoKeTe I0jMOBHUMaA IJIypasiv3Ma U peJlaTuBU3Ma poheHe Ha MO Py Y]y BarKerba
aHIJIO-aMepUYKor nocTynka. C Apyre cTpaHe, MYHKBU3UTOPCKHU MPUHIUIIN
MEIIOBUTOT NOCTYNKA Cy OWJM CHAaXXHUjH, cJabuje CaBUT/bBUBU U CTOra
OTNOPHHjU HAa MpOMeHe. A , cBako je ypehewe", kako Besu /lupkeM, ,ipenpeka
npeypebhemwy, ¥ TO YTOJUKO BUIlE IITO je MPBOGUTHO ypeheme nmocTojanuje”
(Dirkem, 2012: 87). Tek je mekyha npasHa akysamypayuja cpywuaa nociedre
6paHe npespedHo8ary 8pedHOCMU U Y KOHMUHEHMA/JAHOM NOCMYNKY.

Koje cy nocsieguiie npeBpeiHOBaa BpeJHOCTU? HajucmakHymujy npedcmessba
odpuyarse 00 Kaacu4He KOHYenyuje no Kojoj je npoyedypa mpazaree 3a UCMUHOM,
a npaeda ce veHOM HeoOpI’CUBOWRY Yy yCaA08UMA NPEKOMEPHE KOMNJAEKCHOCMU
dpywmea. MoJiepHUM APYUITBHMA CY HEJAOCTHUKHHU TaKO BUCOKU IUJbEBU
KOju MoJpasyMeBajy JAa oJJlyKe 3a/00Wjajy JJerMTUMUTET HUCIpaBHOLIhy
(uctunuToONIhy, NpaBeHONINY) CBOT caapkaja. lllTa je oHxa anTepHaTHUBa?
I[lowmo je cmeopeH ambujeHm y KojeM ce nNumarbe UCMUHe yonuime He Modice
guwle nocmasumu, jep HUWMa suuie Huje no2pewHo, aau HU UCMUHUMO, jaCHO
je da aamepuamugy npedcmassba cumyaayuja. Jep cumyJanyja je, Kako Kaxke
Boapwujap, ,y3ajaMHa HeyTpaJiM3aluja HCTUHUTOT U norpentHor” (Bodrijar,
1998: 27). [IpeMa ToMe, (hyHKYuja je nocmynka 0a UMUmMuparbem mpaxcersa
npasde cayxcu cmabuaHocmu noaumuykoz cucmema. [locmmodepHu nocmynak
je uaysuja cmeopeHa Kako 6u 3agapaJia jagHocm, npu 4eMy jasHocm Huje Ha mo
npucmasa. Fhezosa 2nasHa ¢yHkyuja je da ce cnop okoHua,'’ He3ado80./6cmeo
cneyuduyupa u ycumHu, a npomecm ancopb6yje.

10 Shelton v. United States, 356 U.S. 26, 1958.

11 Kop HeKHUX AUBJbUX IlJIeMeHa NOCTO0jao je 06MYaj a TY>KHUOLU ONTYKeHor rabajy
KOIJbMMa: aKo OM CBM IIPOMAIIUJIH, OH 61 6MO MporJalleH HEBUHUM; aKo 61 6HO0 norohes,
Makap caMo jefjHOM, 610 61 NpoTJallleH KPUBUM u yumasa cmsap ou 6una okonyana. 4ecto
je IPUMUTHUBHHU 1yX IpuberaBao 60jeM CyAy He TOJHUKO [0 Cpe/lbOBEKOBHO] TEOPHjHU a
he Bor oTKkpUTH KpUBIA KOJHUKO y HaAu Aa he 60xkju cy/, Ma Kako HellpaBeAaH, OKOHYamu
cyko6 Koju 61 MHa4ye Morao Jia 3aBahyje nieme reHepanujama.
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Jla 6¥ nperHaHTHUje NpUOJIMXKUIM edeKTe CUMyalHje, UcKopucTuheMo jeiHY
BoapujapoBy napa6osy. BU3aHTHjCKU HUKOHOIMOKJIOHUIIM CYy CMaTpaJu Ja
npezcTaBJ/bajy bora ja 61 yBehasiv keroBy c/aBy, a 3anpaso cy, o boapujapy,
cumyaupajyhu boray ciimkaMa NpuKpUBaJiv Npo6JeM HeroBe eraucTeHIje.
,Y13a cBake o/ TUX c/JuKa, bor je HecTao. Huje 6uo MmpTas, Beh je HecTao. A To
3Ha4YH Jla ce caM Npo6JieM BUIlle HUje OCTaB/bao. bro je pelieH cumyaanujom”
(Bodrijar, 1998: 15). BpaTuMo Ji1 ce Ha TepeH NpaBa, s1ako hemo ygudemu da je
y/02a susaHmMujckux cauka dodesbeHa udeo02uju 0 nNpasu4HOM npoyecy, Koja je
OCHOBHO cpedcmeo CUMYAUPara mpaxcera npagde y KpUSUYHOM NOCMYNKY.

Kako cmo ypoHuu y uaysujy? Hy»xaH ycJioB je ja ce IeTUTUMUTET AeUHUILIe
Kao reHepaJii30BaHa CIPeMHOCT ia ce yHyTap ojpeheHnx rpanuna tosepaHyyje
npuxBare joul HeoZipeheHe oanyke (Luman, 1992: 44). [IpuxBaTake 3HA4U /3,
CBejeIHO U3 KOjUX pa3Jiora, 04JIyKa IoCTaje MpeMUCOM NOHallakha OHUX KOJUX
ce THYe U 1a OHU CBOja OYeKHMBamba U3HOBA CTPYKTYPHUILY y CKJIAAY Ca OAJyKOM
(Luman, 1992: 43-44). [loToM je HeyNnX0JHO HeyTpaJUCATHU HECTAOUITHOCTH
KOje HacTajy 360T Tora IITO ce MpeMa UCTOj CUTYaIUjH jeAHU (Cya) ofHOCE
mabJI0HCKHY, JIOK je 3a ipyTre (CTpaHKe) OHA M3y3eTaH JI0KUBJbaj. 3aTO Ce Mopa
WHCUCTHUPATHU HAa PYTUHCKOM, 6€3JIMYHOM ONXohemwy ,CaydajeM” Kako OHU ce
O/JIyKa NpHKasaJia Kao 3aK/bydak U3BeJieH U3 ¢pakaTta U HopMmu. To ofpebyje
Ha4MH Ha KOjU je TpebGa NPUNPEMUTHU U Ha KOjU 3a Kby Tpeba NPUIPEMUTHU
y4YeCHHKeE: C 0JIyKOM Ce MOpa NOCTYNaTH Kao ca HeuuM 1ITO je Beh pukcrupaHo,
aJsi jour HUje mo3HaTo (Luman, 1992: 102-103). Y He Tpeba ce yyaUTH, yBepaBa
JlymMaH, IITO je y jaBHOCTH IPOIIMpPeHa HeTaTUBHA CTEPEOTHUITHA CIMKA IPaBHUKA
u cyauje. ,0OHa npejcTaB/ba pesJlaTUBHO HELIKO/J/bUB BeHTHUJI. [locTynuu He
CTBapajy caMo TpajHe CII03Haje Hero U TpajHa pa3odapema. thuxosa pyHk1Hja
HUje y ToMe Jja oHeMoryhe pa3ouyapema, Beh y ToMe /ja Hen36exHa pa3oyapemma
caJ/vjy y KOHa4HHU 06JIMK NIPUBATHOT peCaHTHMaHa KojU ce lIMPU Ha Audy3aH
HA4YMH U He MOXe MocTaTu UHCTUTyuja“ (Luman, 1992: 106). A HajBaxkHU]je
y TOM UMUTHPAKY jecTe Jla Ce HEM3BECHOCT O TOMe Kako he ce mocTymnak
3aBpUIMTH, KOja peJicTaB/ba MOTOP KOju OKpehe npoliec, Heryje U oAp:KaBa
y ’KMBOTY CBOM Na>XHOM U CBUM PaCNOJIOKUBUM CpeCTBUMA LiepeMOHUja1a
— Ha IpyMMep TaKO LITO Ce HaIJallleHO NpHKa3yje CyJCcKa He3aBUCHOT U
06jeKTUBHOCT, M36eraBa cBako o6ehamwe ja he ce moctynak 3aBpLIMTHU
Ha oJijpeheHU HA4MH, U LITO Ce Taje oAJyKe Koje cy Beh noHeTe. /lakako, U
HeydeCHHUIM Tpeba [1a CTEKHY yBeperbe /la Ce CBe 0/]BUjaJIo Ha MOIITEeH HAYMH,
Jla ce 036MJ/bHO, UCIPABHO U MYKOTPIHO TPpakuJia paB/a U Jja 6u U OHU KaJia
61 61J10 NOTPe6HO TOMONY OBUX MHCTUTY1LIMja 10OUJIHU CBOje TPaBo. YKOJUKO je
Taj cTaB PaKTUUYKU PACIPOCTakbEH, U/ YKOJIUKO Ce HA OCHOBY KOMYHHUKAIMOHE
CUTyalMje MOXe NPeTNOCTaBUTH [la je pacipoCTakkbeH, OHAj KO 6U XTeo Ja
ce Mo6YHU NpOTUB 06aBe3yjyhux o/ijiyka He MOXKe padyyHaTH Ha NMOJAPIIKY
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JIpyrux. tberosa he ce nobyHa npunucaTu keMy caMoM U Hehe ce cmaTpaTu
Jla cy 3aKa3aJie MHCTUTYLHje. [lo6yHa he ce YMHUTHU 06JIMKOM TBP/IOTJIAaBOCTH,
HeyBHDABHOCTU WJIM NPAKTUYHO Hepa3yMHOT KUBOTHOI CTaBa. Y yCJ0OBUMaA
OBaKBe MHTepIpeTaliyje, Ipo6JeMaTUYHHU Ce CIy4Yaj He MOKe Yo TUTH Beh he
ocTaTH 3a nojeAuHLa. Kako 61 ce nocTynak 0OTBOPHO 3a 0BAaKBO HecayueCHUYKO
cyJZlesioBambe Ny6JIMKe y lbeMy, OUTHO je J1a 6yae jaBaH. [IpuToM je BaxkHa
NPUCTYNAYHOCT, @ He TOJIMKO U aKTyeJIHa IPUCY THOCT, UCTUHCKO OJ|J1aXKeke U
nocMaTpame NocTynka. /loBosbHa je onuita v HeoZpeheHa crio3Haja 1a ce TaKBU
NOCTYNIHU CTAJHO O/1BUjajy U /ia Ce, YKOJHUKO IOCTOjU NOoTpeba, CBAaKO MOXKe 0
bUMa HHPopMHcaTU. TayHoO je, 10AyIlle, 1a jaBHU NTOCTYIAK y HajlIOBOJbHUjEM
cJy4ajy cajpu camo ¢parMeHTe npolieca cTBapaka oAJyKe. AJIM U TO je
JIOBOJbHO /14 6U UCIIYHUO CBOjy CUMOOJIMYKO-eKCIIPpeCUBHY QYHKIHjY, a Ta je
dyHKIMja GUTHA KaKo 6U ce JOHOLIE € 0J[/1yKe ieruTuMucaJsio (Luman, 1992:
115).

[IpeocTaje camMo jejHA HEU3BECHOCT: [10 KOje Mepe Ce UJIy3Uja MOXKe YMHOXaBaTH
Y penpoJyKOBaTH Mpe Hero MITOo NOCTYNaK U3ry6u CBaKU CMUCAO0?

4. 3ak/by4ak

lpagHa akyamypayuja, npespedHosarse 8pedHOCMU U cCUMY/Aayujd TEpPMUHHU CY 6e3
KOjHX Ce, 10 HAllleM CYAy, He MO>Ke BOJUTH 61JI0 KaKBa 036MJ/bHUja pacnpaBa o
npo6sieMuMa MoJiepHe KpUBUYHE Npoueaype. [Iponiec npeMHayema MEMIOBUTOT
KPUBUYHOT NIOCTYIIKA, U3a3BaH IeHEeTPALlMjOM aHIVIO-aMePUYKHUX IPOLEeCHUX
peliewa, NpeACcTaB/ba UYUH npasHe akyamypayuje. OHa je mak ojbJiecak Ayxa
BpeMeHa y KOjeM Ce YHHUUITaBa CTapyu U CTBapa HOBHU NOpeJlaK BPeJHOCTH.
HajuctakHyTuje nocienuie npegpedHosarsa epedHocmu jecy: a) ofpuLiame
0/], KJIaCMUHe KOHIIeNI1je o KO0joj je mpoleaypa Tparamwe 3a UICTUHOM U 6)
IpoHaJaXKeke YTOYUIITA y cumyaayuju: GyHKIMja TOCTMO/IePHOT NMOCTY KA
OrpaHy4vaBa Ce Ha TO la UMHUTHUPAKLEM TPpaXeka IpaBJe CJIYXKHU CTabUJIHOCTH
MOJIMTUYKOT CUCTEMA, JI0K ce Kao opyhe 3a cTBapame OBe UJy3Uje KOPUCTHU
H/Ie0JI0OTHja O IPAaBUYHOM IIpOLECy.

Ha kpajy, u3paxaBaMo yBepeme Ja Cy HaC yBU/JAU A0 KOjUX CMO JOIIJIH
OCIIOCOGUJIM 33 OHO IITO MUCJUMO Jla YYUHHUMO y HACTABKYy OBOT pajia Koju
ciaenyje: mokyuiahemo Jja M3/10)KMMO HOBO IJIeJUILITE HA pa3BOj KPUBUYHE
npoueAype, Apyradvje WJMW 4aK CyNmpOTHO O] OHOT KoOje je JaHac CByja
3aCTYIJbEHO.
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CRIMINAL PROCEDURE IN SERBIA: BETWEEN THE
REFORM AND THE VALUE SYSTEM BREAKDOWN

Summary

This paper discusses the correlation between the current reform of Serbian criminal
procedure and the transformation of the fundamental principles of European-con-
tintnetla criminal procedure. In that context, the authors first provide a diagnosis
of current state of affairs in domestic criminal procedure, which has been subjected
to the process of legal acculturation embodied in spreading the Anglo-American
criminal procedure into the European-Continental criminal procedure. In the second
section, with reference to the “Serbianisation” of Dworkin’s Heracles, an imagi-
nary perfect judge through whom Dworkin’s famous theory of law as integrity is
presented, the authors provide insights into the state of domestic criminal justice
system. The most important conclusions are presented in the third part of the paper.
Firstly, the authors point out that the process of transplanting elements of the An-
glo-American criminal procedure into the European-Continental proceedings gives
birth to Serbian Heracles, which embodies the spirit of time when the old system of
values is destroyed and a new one is created. In the authors’ opinion, the process of
“revaluation of values” is a dominant tendency in the criminal procedure law of the
Western legal circle (which the Anglo-American and mixed continental procedures
fall into), and it is a consequence of wider social trends. Changes in the criteria for
comparing values first occurred in the accusatory proceedings, primarily because
the standpoints and the metanarrative permeated with notions of pluralism and
relativism were born and first applied in the Anglo-American procedure. However,
considering the current legal acculturation, the last dams of revaluation of values
have been demolished in the continental procedures as well. As nothing is either
right or wrong anymore, an environment has been created in which the question of
truth cannot be posed any longer. In the authors’ opinion, the alternative is found in
the process of simulating the pursuit of justice. The primary function of procedures
imitating the judicial process is to serve and uphold the stability of the political
system. Thus, postmodern procedures are an illusion created in order to deceive
the public. An important role in that process is played by due process rules on fair
proceedings which, as the authors believe, are the primary means of simulating the
process of seeking justice in criminal proceedings.

Key words: criminal procedure, revaluation of values, simulation, legal accultu-
ration.
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