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1. Introduction

Efficiency,! growth,? development,’ stability* and justice® are the basic goals
of economic policy that countries may set for themselves. Among these goals
is often a tradeoff effect, which means that achieving one goal excludes the
achievement of another. One of the basic economic problems existing in Serbia
nowadays is high unemployment rate and low wage rates. In order to achieve
full employment, it is necessary to achieve gross domestic product growth that
would enable to employ the existing working age population which is currently
unemployed. One of the assumptions of economic growth is to enable efficient
use of available resources, i.e. productive® use of every factor of production. This,
among other things, means the possibility to achieve the highest production
value possible from one unit of work used, in other words to achieve the setlevel
of production with the cheapest labour possible.

Economic efficiency and growth require the most flexible legal framework so
that the subjects in the market (employers and workers) would harmonize their
relationship in the easiest manner. However, if observed from the point of view
of Serbia, this could mean easy layoffs of the already employed workers and
lowering the wage rates which are in the existing conditions already so low that
they bring into question the possibility to meet the bare necessities of life, which
is often considered unjust and politically unacceptable. In such a situation, there
is a huge pressure of the electorate on political management for these problems
to be alleviated and solved as much as possible.

Achieving economic and other set goals, among other things, means good rela-
tionship between employers and employees. Unfortunately, these relations are
not always satisfactory, which is negatively reflected both on individual and
organizational success. This is why it is very important for labour disputes,
involving disputes and disagreements between employers and employees, to

1 Economic efficiency means optimum use of available resources.

2 Economic growth is an increase in the scope and value of production which is measured
by gross domestic product.

3 Economic development is a dynamic process that in addition to economic growth and
structural changes in economy includes also the changes in income distribution which
contribute to the increase of standard of living.

4 Economic stability refers to a situation in which gross domestic product is stable or is
growing along with high employment rate and low inflation rate.

5 Thereisno universally applicable definition of justice. In economic theory justice is most
often observed alternatively as a socially acceptable outcome of distribution or the process
of distribution.

6 Productivity is the ratio of the total output product and engaged input of factors of
production.

150



K. Kynuh, I'. Munomesuh, JI. Batypan | cTp. 149-168

be settled in a peaceful and democratic manner in accordance with the law.
Collective bargaining is one of key preconditions to settle the relations between
the representatives of labour and the representatives of capital in a sustainable
and mutually acceptable manner. Collective bargaining thus creates necessary
assumptions for successful overcoming of tensions and possible differences
between social partners, and more permanent preservation of social peace in
the interest of all parties concerned.

The negotiations between workers and employers can be conducted on a wide
range of topics depending on specific needs and interests of negotiating parties.
These are the questions most often related to trade union security, preservation
of social peace, participation of employees and employment terms and conditi-
ons (wages, salaries, working hours, vacations and leaves of absence, transfer
to another workplace, training of employees, promotion system, forced leave
of absence, layoffs, safety at work, work discipline, disciplinary and material
responsibility, and alike). The subject of bargaining and collective-agreement
regulations can also include other important matters in accordance with the law
and interests of the representatives of labour and capital, respectively.

Collective bargaining is conducted between employers and employees in order
to reach a collective agreement which regulates the conditions of labour and
employment. It operates at all levels of union and employment organization
and operation, in other words, from the level of employer or the unit of local
self-government up to the highest national level. Although the International
Labour Organization calls for the collective bargaining to spread to include all
employers and all employees, the fact is that it has not yet happened in many
countries, including Serbia.

The existing condition in the field of collective bargaining in the Republic of
Serbia is not satisfactory, although it is somewhat more favourable than it used
to be in the past. The reasons for this are both objective and subjective. Some
can be eliminated in a relatively easy and fast manner, but others cannot. This is
why itis very important to recognize them properly and to find the appropriate
solutions to overcome them with the participation of all interested parties.

2. Labour Market Equilibrium

In order to examine the economic effects of a legal standard regulating the
system of collective bargaining, we should go back to the beginning and examine
the basic mechanisms of labour market functioning. Economic analysis will then
focus on the influence of legal and other regulations in the field of collective
bargaining on employers and their businesses, particularly from the point of
view of labour allocation.
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Correlation and intertwining of production functions now, more than ever be-
fore, require to include a man and his intellectual and other potentials into
the working process. Human labour is of crucial significance for achieving a
company’s projected goals. However, no matter how perfect human labour is,
it has its limitations. There is a natural limit of human endurance. A man can
work from 12 to 16 hours a day, after which he needs to rest. As a conscious and
rational being, man makes work-related decisions as well as the decisions on the
place of work. As a rule, the level of earnings or salary influences this decision,
particularly in poor societies such as ours. Higher monthly income means more
favourable working conditions and vice versa (MiloSevi¢, 2016: 251).

Natural limitation and socio-economic working conditions influence the supply
of labour. The labour supply curve is upward sloping. Among other things, this
means that, in case of higher wages, the unemployed strive to find a job as soon
as possible, while the employed are interested in working more hours than usual.
Contrary to this, in case of lower wages the employed are less interested in lon-
ger working hours, and the unemployed are interested in seeking jobs. Labour
supply is also influenced by demographic factors, real wage level, the measures
of social policy, trade union organizing, the condition of social partnership and
other factors (Milosevi¢, 2016: 251).

Unlike the labour supply curve, the labour demand curve is downward sloping.
Labour demand is determined by the employers. They include manufacturers
who combine production factors (work, capital and natural resources) and
transform them into useful forms (products, outputs) in order to maximize their
own profit. For them, the labour price is a significant parameter value which is
formed in the market when demand and supply meet. This is why the employer
decides only on the scope of production at the given labour price. What’s more,
he hires additional personnel until marginal product of labour (or marginal
revenue) becomes equal with marginal cost (Baturan, Maksimovi¢, Puricic,
2014: 386-387).

The demand for human resources depends largely on productivity of work and
the price of labour. The demand for labour is derived in the same way as the
demand for any other resource since it depends on the demand for a product or
service in whose manufacturing or rendering it participates. Accordingly, the
labour demand depends on the productivity of work in manufacturing a certain
product and the market value (price) of that product (the more productive the
labour and the more expensive the product of such labour, the greater and more
certin the demand for such labour or product, as a rule).
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Figure 1: Labour market equilibrium

W

Labour market equilibrium is established at the point where labour supply (S,)
and labour demand curves (D) intersect (Figure 1). The point of equilibrium
(A) represents equilibrium level of wage (W). At that level, labour supply and
demand are in equilibrium: all those seeking jobs are employed and all positi-
ons are filled (Begovi¢, Labus & Jovanovi¢, 2011: 467). If the wage is above the
equilibrium level, the manpower supply exceeds the demand; in other words,
the labour supply exceeds the demand, and the demand for labour is less than
optimum. This means that there is excess supply of labour. In other words, this
means that the problem of unemployment occurs.” In such a situation, there is a
possibility to increase wage in order to improve the position of both employers
and employees to the mutual benefit.

3. Significance of Collective Bargaining

At the competitive market of production factors, in order to make an optimum
choice, the employer is required to select the most desirable set of factors. The
employer wants an optimum choice, i.e. such a combination of production factors
(labour, capital, natural resources) which will provide the highest benefit within
a given budget limit. However, in real life, the labour market is not perfect since
there are limitations both on the side of supply and on the side of demand, res-
pectively. In addition to economic issues, the questions relating to labour have
a significant political dimension since workers make a considerable part of the
electorate. This is why they use their trade union, political and other organiza-

7 Contrary to this, if the wage is below the level of equilibrium, there is shortage of the
employees. This shortage can most efficiently be eliminated by the increase of wage up to
the level of equilibrium.
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tions to exert pressure on the politicians in order to get certain privileges they
would not get in the market otherwise. Employers do the same thing. Although
according to the Constitution the economic system in Serbia is based on free
market,® although everyone has equal legal status on the market,” although all
acts are prohibited that restrict free competition by creating or abusing mono-
polistic or dominant status,!® the fact is that the impact of market economy on
social and economic status of the employed is actually reflected on, or is achieved
through, the dialogue between trade unions and employers.!!

Labour supply, among other things, is also influenced by labour organizing into
trade unions. On the side of the labour demand, there are employers, or associa-
tions of employers. The presence of trade unions and employers’ associations
imposes the need for a dialogue and collective bargaining, which, according to
the opinion of some authors, primarily in the field of economic sciences, is con-
trary to the model of perfect competitive labour market. The second question
is whether it is always like this, first of all because the things must be observed
within a wider context.

Collective bargaining is conducted in order to reach a collective agreement on
employment and to regulate the matters which are considered key assumptions
for providing social peace and stable economic conditions. In the negotiating
process, negotiating parties make efforts to reach compromises and mutually
acceptable solutions regarding the issues negotiated about. However, such efforts
do not always lead to the desired result. Since the interests of the negotiating
parties are basically mutually opposed, compromise solutions are not easy to
achieve. There are occasional disputes between the negotiating parties over
how certain maters are regulated. The experts, particularly legal experts, most
often consider such disputes as collective labour disputes or industrial disputes
(Kuli¢, 2003: 132).

During negotiations, negotiating parties attempt to solve disputed matters in
an informal way. The principle of informal negotiations encourages efficiency,
considering that the representatives of labour and capital are given the possibil-
ity to solve disputed matters on their own, i.e. to reduce transaction costs at the
satisfactory level. Solving disputes in such a way makes it possible to avoid com-
plicated and, often, hardly understandable procedural rules characteristic for
collective labour disputes using formal methods. In addition, it should be noted

8 Constitution, Art. 82 par. 1
9 Constitution, Art. 84 par. 1
10 Constitution, Art. 82 par. 2
11 Constitution, Art. 82 par. 3
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that informal methods help in faster overcoming of disputes between employ-
ers and employees, which is particularly important in the negotiating process.

If the disputed issues are not resolved in an informal manner, the disputing par-
ties are left the possibility to try to resolve them by formal methods. Resolving
the disputed matters by formal methods is most often institutionalized. Such
dispute resolution between the capital owners and employees provides greater
security in protection of their collective rights and interests and contributes to
further humanization of production relations.!? Collective bargaining and col-
lective agreements provide for more rights and more favourable employment
terms and conditions to the benefit of the employed in comparison with the
rights and conditions determined by the law. The lower the level of collective
agreement concluded, the higher the rights provided by it, for which reason it
is very important to conduct negotiations at all levels at which collective agree-
ments are concluded or may be concluded.

Successful collective bargaining and concluding of collective agreements is not
only in the interest of the employed but also in the interests of employers. This is
also confirmed by the fact that concluding the collective agreement contributes
to: a) more permanent preservation of social peace; b) reducing tensions between
partners; c) increasing work satisfaction and motivation for work; d) increasing
work productivity and savings; e) increasing work results, etc.

These reasons point to the importance of creating legal and other necessary as-
sumptions for further strengthening and improvement of the collective bargain-
ing system in Serbia. Itis in the interest of not only employers and the employed
butalso in the interest of the society as a whole. Besides constant strengthening
of social partnership and tripartite cooperation, this entails other correspond-
ing assumptions, both legal and economic, as well as educational, sociological,
psychological, and others.!?

12 Collective bargainingis the basis of social dialogue as one of key preconditions of successful
and uniform development of a contemporary society. Without collective bargaining there is
no real social partnership. If collective agreements are lacking, there is neither industrial
nor political democracy too.

13 In connection with this, we shall further elaborate the difficulties that participants in
collective bargaining negotiations most often face in Serbia, in order to contribute to their
thorough comprehension and faster overcoming in the interest of employers, the employed,
state and society as a whole.
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4. Collective Bargaining and Partnership
Equilibrium in the Labour Market

Itis evident that employees (as individual) as well as trade unions play an active
role in the process of collective bargaining. Therefore, labour supply curve of the
workers organized in a trade union is not individual but collective labour supply
curve. Negotiating power of workers increases through collective bargaining,
which is why itislogical to conclude that collective bargaining as a rule provides
for more rights and more favourable employment conditions for the employees
than the rights and conditions provided for by individual negotiations. This is
exactly why the collective labour supply curve is always and only above the indi-
vidual labour supply curves (Veselinovi¢, 2010: 180). The relationship between
individual (S,) and collective (S, ) labour supply curves and the influence of
collective bargaining on the equilibrium at labour market are shown in Figure 2.

Figure 2: Collective bargaining and labour market equilibrium
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When there is no collective bargaining, the equilibrium in the labour market is
established at W1 wage. In that case, the number of employed workers stops at
level L1, as previously explained. The differences in national regulations related
to the system of collective bargaining, as a rule, contribute to achieving various
effects on the equilibrium established in the labour market observed from both
qualitative and quantitative point of view.
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If the legal solutions contained in the collective agreement do not provide for
redistribution of income but only make the process of individual negotiations
easier, which is not always the case, then collective bargaining does not influence
the allocation of labour in the market. On the contrary, the solutions drafted in
such a way only lower the transaction costs of negotiations. Such (“flexible”)
solutions enable the contracting parties to harmonize their rights and obligati-
ons in direct negotiations in an easier and better way, adapting their relations
to market economic conditions.

However, using the system of collective bargaining, the state often attempts to
redistribute resources from workers to employers, and vice versa. Such solutions
impose to the employers various obligations regarding workers, including the
obligations which they would not have to agree to in individual negotiations.
Due to legal limitations, both employers and workers are not always able to
adequately adapt to market conditions, which disturbs the allocation of labour
as a factor of production.

Such (“inflexible”) system of collective bargaining often produces artificial
growth of wages from equilibrium level (W1) to a higher level W2. The growth
of wages (as wage rates paid by the employers) contributes to (artificial) im-
provement of material position of the employees. However, this mostly worsens
the position of employers, who consequently decrease their labour supply by
adapting it to new market conditions (the new level of demand is marked by Sep
curve on the graph).

The new equilibrium is established at point B. Supply and demand are equalized
at lower level (L2). The difference between L2 and L1 represents the increase
of unemployment which is the result of the nature and result of collective bar-
gaining. All in all, it can be concluded that opportunity costs, which occurred in
order to improve the position of the employees, worsen the position of employers
as well as the position of a part of workers who most often lose jobs.

Economic analysis of market labour equilibrium in the conditions of collective
bargaining with unchanged demand leads to the following conclusions:

¢ Marketlabour equilibrium is above individual labour equilibrium (W2 wage
is above W1 wage);

e Employment is lower in relation to employment under the conditions of
individual negotiations (employment L2 is below L1);

¢ Increase of unemployment (difference between L2 and L.1) means that the
workers who were part of collective bargaining system (workers who lost
jobs) are forced to seek jobs (such state of affairs leads to increased supply
oflabour and drop of wages, and the collective bargaining provides for more
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favourable employment conditions and better wages than the conditions and
wages determined by the employment contract, i.e. the system of individual
negotiations);

¢ Individual labour supply is below collective supply which is influenced by
trade unions.

e Iftheincrease oflabour demand in the market results due to the conditions
of collective bargaining, various processes occur, or they may occur:

¢ There is an increased number of negotiating options for trade unions, so
that the expected outcome of negotiations is more favourable as compared
with individual position of labour;

¢ Labour market equilibrium is above individual labour equilibrium (W3
wage is above W1 wage);

¢ Employment shows a tendency of growth (from L2 it grows to L3), depending
on negotiating power of trade unions and labour demand.

5. Collective Bargaining in the Republic of Serbia as
a Factor of Optimum Resource Allocation

Labour legislation of the Republic of Serbia envisages relatively good and flexible
solutions related to the system of collective bargaining. Such solutions provide
for economic and other subjects in the market to achieve efficient allocation of
labour as a production factor.

A collective agreement must not contain provisions which give less rights or set
less favourable employment conditions than the rights and conditions determi-
ned by the law.* And vice versa, a collective agreement can stipulate only more
favourable employment conditions (which, among other things, have impact on
increased wage rates payed by the employer). However, what is important is that
according to the solution contained in the Labour Act, the employer is obliged to
bargain.!® There is not a single provision that forces him to conclude a collective
agreement and give more rights to the workers than he wants or can bear.

According to the solutions contained in the Serbian labour-law regulations, the
participants in collective bargaining are obliged to bargain but not to conclude
a collective agreement. Negotiating parties cannot be forced to accept certain
solutions during negotiations, nor to conclude a collective agreement. Whether

14 Labour Law, Art. 8, par. 1.

15 Accordingto Article 254, paragraph 1 of the Labour Law, “the participants in the procedure
of concluding a collective agreement shall be obliged to bargain”.
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the agreement will be concluded or not, and what provisions it will contain,
depends on their needs and interests, and this rule must be respected. Such a
solution is largely favourable in terms of achieving economic efficiency since
it enables both workers and employers to harmonize directly their needs and
interests in the best manner possible. If there is a mutual interest, employers will
be able to find common grounds with workers within the existing institutional
framework. It is obvious that the obligation to participate in negotiations does
not imply transaction costs!® on the part of employers who, as they see things,
do not have particular interest in concluding a collective agreement. Namely, a
transaction cost does not exist because the law does not provide for any sanc-
tion for such a behaviour. However, considering that the Labour Act does not
prescribe sanctions for such an action by the employer, it can be argued that
even this “obligation” is not the obligation which will be sanctioned in case it
is not fulfilled.’” Legal regulations are such that they do not request to punish
the negotiators who are not willing for some reasons to conclude a collective
agreement, even though they participate in collective bargaining. In such a
situation, the employer regulates the conditions of work and employment inde-
pendently, taking into account the legitimate rights, interests and expectations
of the employees.

Economic analysis of the Labour Act presents a dilemma regarding the issue of
allocation efficiency in terms of Article 257 of the Act. Under this Article, the
Government has the possibility to determine that a collective agreement or some
of its provisions also apply to employers who are not members of the employers’
association which is a participant in the collective agreement. The Government
may make such a decision in order to achieve the economic and social policy, in
order to ensure equal working conditions which represent the minimum rights
of employees, or to mitigate the differences in earnings in a particular branch,
group, subgroup, or activity which significantly affect the social and economic
position of employees, consequently resulting in unfair competition, provided
that the collective agreement whose effect is being extended obligates employers
who employ more than 50% of the employees in a particular branch, group,
subgroup, or activity.'®

16 Costsrelated to transactions, in other words the activity or a set of activities necessary
to do in order for a certain product or service to transit the boundaries of an organization
or a part of organization are called transaction costs (costs of transition).

17 Ifthey do not conclude a collective agreement, the participants in collective bargaining
negotiations can set up arbitration in order to solve the disputed matters. However, if the
agreement is not concluded even after the arbitration has been set up, no one will bear
consequences of such a decision.

18 The provisions of Article 257, paragraphs 1 and 2 of the Labour Law, prescribe that at
the request of an employer or an association of employers the Government may decide that
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According to one standpoint, this solution is inadequate because it disrupts
the principles of free decision-making, the rule of competitiveness, the right to
choice, and free market operation. It further entails disrupting the conditions of
work and business operations, which is of vital importance for work and func-
tioning of economic and other subjects in every country. Such a legal solution
results in providing more favourable position to certain legal subjects (as arule,
provided by the state) and destabilizing competitive subjects, which disrupts
the optimum resource allocation.

According to another standpoint, the authority of the Government to decide if
the collective agreement or some of its provisions are also applicable to the em-
ployers who are not members of the employers’ association which is a paticipant
in the collective agreement is a good solution. The proponents of this standpo-
int consider that in certain periods, when there is evidently no equilibrium in
labour market, the state must use its measures to regulate the market. In the
conditions of disrupted market regularity, which results in unfair competition
and destruction of social status of employees, not a single state or Government
can allow themselves such a luxury to let economic flows in the market ensue
without their interference. The state measures are not aimed at devastating
the economic environment; in fact, they establish standards to support certain
flows which would re-establish the disrupted equilibrium in the labour market
in the interest of not only the employees but also the society as a whole. In this
way, the state establishes the system of optimum resource allocation. When
the equilibrium in the market is re-established, there will be no more need for
excessive interference of the state in market economic conditions.

6. Problems Significant for the Labour Market, most Frequently
Faced by the Participants in Collective Bargaining in Serbia

Although in the last fifteen years there have been certain improvements of the
system of collective bargaining in Serbia, the factis that there are still problems
that the negotiating parties encounter almost on a daily basis. Their existence
makes negotiating process complicated and difficult, including partially even
the conclusion or the application of collective agreements as well, which is not
in the interest of either employers or employees. There are multiple reasons for
such a condition but, basically, they include:

a collective agreement from Article 257 of the Law will not be applied to some employers
or associations of employers in the part related to earnings and compensation of earnings.
Pursuant to the provisions of Article 258, paragraphs 1 and 2 of the Law, an employer or
association of employers may submit a request for exemption from implementation of a
collective agreement with the extended effect, should due to financial and business results
they be unable to implement the collective agreement.
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the problems occurring during the negotiating process;
e the problems pertaining to the conclusion of a collective agreement;

¢ the problems during the implementation and interpretation of a collective
agreement, and

¢ the problems related to the participants in collective bargaining, or conclu-
sion of a collective agreement, both on the side of employers and on the side
of employees (organization, representation, autonomy, number of partici-
pants, etc.)

6.1. The problems occurring during the negotiating process

The system of collective bargaining is based on the negotiating process. For
this reason, it is very important for the negotiations to be conducted in the
right manner and in good faith. Unfortunately, this is not always the case. The
problems most often occurring during negotiations are as follows:

¢ disagreements on initiation of collective bargaining;

¢ dilemmas about the structure, number of participants and modus operandi
of a negotiation board; and

e vagueness related to the participation, status and role!® of the founders in
collective bargaining.

1) Disagreements on initiation of collective bargaining are rather frequent. The
reasons for this most often include: a) vagueness regarding which party should
initiate, i.e. start the negotiation process; b) disputes related to drafting the
collective agreement, whose content should be negotiated (for instance, who
should draft it: a collective bipartite body, the initiator of the procedure, each
party respectively, or an independent expert body), or disputes regarding the
use of the existing or earlier text of a collective agreement as a starting point
for negotiations; c) disputes on the venue and time of negotiating meetings: the
venue where negotiations are conducted should be “a neutral ground”, and the
negotiating process should be conducted during or at the expense of working
hours and not during free time of the employees.

2) Dilemmas about the content, number of participants and modus operandi of a
negotiation board are particularly pronounced and very current topic for both

19 Participation of founders in collective bargaining, or concluding of a collective agreement
in Serbiais arelevant matter only in case the negotiations are conducted in order to conclude
a separate collective agreement for public enterprises, for-profit corporations founded by
a public enterprise and public services, or a collective agreement with employers for such
enterprises, corporations and public services.
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negotiating parties at all negotiating levels. Such dilemmas are especially highli-
ghted if a negotiating party includes several participants, i.e. several represen-
tative trade unions and/or several representative associations of employers.?°
The dilemmas exist because there is alack of legal regulations pertaining to the
structure of a negotiating board and representation in it, the number of nego-
tiating board members and manner of work of a negotiating board.

3) Vagueness related to the participation, status and role of the founders in the
collective bargaining which is conducted in order to conclude a collective agree-
ment with employers for public enterprises, corporations founded by a public
enterprise and public services result from the fact that these matters are not
regulated in a satisfactory manner.

6.2. The problems regarding the conclusion of a collective agreement

Various problems may occur regarding the conclusion of a collective agree-
ment. As arule, they boil down to three questions as follows: a) Can a collective
agreement be concluded in case some of participants in collective bargaining
agree to it, and some of them disagree with it? b) Can the collective agreement
be concluded in case a certain number of matters is not harmonized, so that its
provisions regulate only the harmonized matters? c) Is the founder the signatory
to a collective agreement?

1) The question concerning the possibility of concluding a collective agreement in
case where only some participants in collective bargaining agree to it deserves
special attention. The courts in Serbia mostly have negative opinion on this issue,
which is among other things due to the fact that there are no legal solutions that
would oblige them to act otherwise. Although there are reasons which could be
used to justify such stance and practice, the fact is that the arguments suggesting
the need for different even opposite reasoning and acting are stronger, more
rational and closer to life needs.?!

The way out from the said state of affairs should be sought in determining the
rules according to which a collective agreement could be concluded even in
case one or more participants in negotiations disagree with it, naturally, on
condition that participants in negotiations interested in its conclusion gather
the majority of membership, i.e. enjoy a higher degree of representation than

20 They are not relevant for employer’s side only if negotiations are conducted in order to
conclude a collective agreement at the employer’s seat of business.

21 The stated approach among other things starts from the number of members, i.e. the
degree of representation of participants in negotiations. For instance, the participant with
the lowest percentage of membership without rational and justified reasons blocks the
negotiating process, thus making it impossible to reach a positive outcome.
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the participants who are opposed to the conclusion of the collective agreement.
This is even more so if they do not have reasonable, rational and objectively
acceptable reasons to act like this. It would be the best if such rules, at least the
basic ones, are prescribed by the law.

2) Dilemma related to the possibility to conclude a collective agreement in case
a certain number of matters are not harmonized so that its provisions would
regulate only the harmonized matters. Collective agreement can always be
concluded to cover the matters that are harmonized, especially if the number
of the unharmonized matters is inconsequantial, and if it is estimated that
their harmonization would not last long. Once these matters are harmonized,
it is possible to conclude a new collective agreement or make an annex to the
existing one concluded earlier.??

3) The founder is a signatory to the collective agreement, but not every agree-
ment. This matter does not deserve much attention considering thatitis closely
regulated by the Labour Act. Regardless of whether the founder appears as an
independent negotiating party or in the role of one of participants in negotiati-
ons at the employer’s party, the founder is one of the participants in concluding
a collective agreement. Consequently, he is also one of the signatories to the
agreement, which cannot be questioned.?

6.3. The problems during the implementation and
interpretation of a collective agreement

There are numerous problems during the implementation and interpretation
of collective agreements in practice. They most often relate to disagreements
regarding the amount, manner of calculation and schedule of payment of wages
or salaries, their compensation, and other income of employees. There are tho-
usands of arbitrations, court and other proceedings or disputes regarding such
questions. The disputes usually arise due to various interpretations and wrong
implementation of provisions referring to the manner of calculation of compen-
sation for overtime work, night shifts, work hours during state holidays or other

22 Thenumber of collective agreements which can be concluded at the level of employer as
well as at higher levels of collective bargaining is not limited, which additionally supports
the presented attitudes and assessments.

23 Pursuant to the provisions of Articles 246 and 247 of the Labour Act, a founder is
an independent negotiating party and one of the participants in concluding, i.e. signing
a collective agreement in case a separate collective agreement is concluded for public
companies, corporations established by the public company and public services, and one
of the participants in concluding a collective agreement at an employer, i.e. one of the
participants in its signing, if a collective agreement is concluded at an employer relating
to public companies, corporations established by the public company and public services.
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non-working days, work in shifts, payment of jubilee prizes, subsidies for the use
of annual leave, charges for meals at work, travelling expenses, etc. The number
of disputes could be considerably reduced if the participants in concluding a
collective agreement would be more precise in defining their relationship, and if
the legal norms would be clearer, more specific and more comprehensive, which
is not always easy to achieve.

7. Instead of a Conclusion

Collective bargaining is a dynamic process which leads to the agreement between
employees (trade unions) and employers on wages, salaries, benefits, holidays
and other conditions of labour and employment. Negotiations are conducted
between two parties, i.e. between the representatives of the employer and the
employees. Depending on the level at which a collective agreement is conclu-
ded, they can be conducted at the level of the employer, at the level of a unit of
territorial autonomy or local self-government, at the level of economic branch
or activity, at the national level and at the international level. The participants
in negotiations endeavour to protect the interests of their negotiating party
to the maximum. Trade union representatives represent the interests of their
members, trying to get the best solutions acceptable for the employees. On the
other hand, the employers’ representatives represent the interests of the owners
of capital, fighting for the solutions acceptable for them.

The negotiating philosophy implies high level of independence and autonomy
of negotiating subjects, but also willingness to find compromises acceptable for
both sides. Readiness to seek and find such solutions results from economic and
social reality, negotiating maturity and responsibility of social partners. To a
certain extent, negotiating philosophy implies a relative balance of negotiating
power which should be provided by labour legislation, but which should also be
fought for and achieved by social partners in their everyday relations.

The instruments of collective bargaining in Serbia have been improved over
time and valuable negotiating experience has also been gained. Negotiating
parties manage the negotiation process better than ever before. The members
of negotiating teams know what they want and they approach negotiations with
more knowledge and skills, which was not the case in the 1990s, for instance.
Therefore, the positive shifts are visible in all segments of collective bargaining,
which is an encouraging and very significant fact.

Yet, thee is a need to overcome and improve the existing state of affairs in the
area of collective bargaining in Serbia. Among other things, it implies implemen-
tation of certain measures to change things for the better. Such measures include:
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1) Amendments in the field of labour legislation (adopting new or amen-
ding and supplementing the existing laws) in order to overcome the said
problems, dilemmas, or for the purpose of closer and more comprehensive
regulation of the said issues;

2) Using more possibilities related to conclusion of agreements on asso-
ciation of trade unions, or associations of employers, in order to fulfil the
condition on representation and participation in collective bargaining, i.e.
conclusion of a collective agreement pursuant to the provisions of Article
249 of the Labour Act;

3) Using more possibilities related to conclusion of agreements on regula-
ting earnings, compensation of earnings and other income of employees,
pursuant to Article 250 of the Labour Act (not only in case a trade union
is not established at an employer but also in case the trade union is esta-
blished but not acknowledged as a representative one);*

4) Greater and more frequent involvement of conciliators in the process of
collective bargaining in order to provide expert and other possibly requ-
ired assistance to negotiating parties, and ensure further affirmation of
basically preventive conciliating mission in order to improve negotiating
process, increase effects of collective bargaining and reduce disputes
between employers and employees;?

5) Establishing permanent tripartite or multipartite body at the level of
the Republic of Serbia, for the purpose of monitoring the implementation
of regulations on social partnership and collective bargaining, and har-
monizing practice in this important field of social life;?¢

6) Greater media and other support to the efforts aimed at accomplishing
the envisaged goals and tasks in the interest of employers, employees, the
state and the society as a whole.

24 The provision of Article 250 para. 1 of the Labour Act is illogical and incomplete. It
excludes the possibility to conclude an agreement to regulate earnings, compensations of
earnings and other income of employees if there is a trade union of any kind at an employer,
regardless of the fact that it is not representative. The envisaged goals cannot be fulfilled
completely if the existing wording is not expanded to include the employers where there
is one or more (small) non-representative trade unions, which is often the case in practice.
25 The possibility of conciliator’s participation in collective bargaining should be additionally
strengthened and recognized, both by legal regulations and in another appropriate manner.
26 Multipartite character of the proposed body is maybe more acceptable because in addition
to the representatives of state, employers and employees it could also include neutral experts,
as well as other possible subjects who could contribute to its successful operation with their
knowledge and experience in the interest of all parties involved.
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Jp ’Kueko Kyauh,
PedosHu npogecop llpasHoz pakyimema,
YHusepzumem MezampeHd

/Jp 'opan Musaowesuh,
PedosHu npogpecop llpasHoz pakysamema,
Yuueepzumem y Hogom Cady

JAp /lyka Bamypaw,
Acucmenm ca dokmopamonm IIpasHoe pakyamema,
Yuueepzumem y Hogom Cady

TP>KHIITE PAJJA H KOJIEKTHBHO IIPETOBAPABE
Y PENIYBJIHIIH CPBUJH

Pe3ume

H noped npoksamoeare pagHonpagHocmu U jedHakocmu cy6jekama Ha mp-
scuwmy pada, padHuk je gakmuuku caabuja cmpaHa y cucmemy KOAeKmMugHo2
npezogaparsa. 3602 c802 EKOHOMCKO2, MAMepuja/aHo2 U Coyuja/iHoe no/0xcdja y
dpywmasy, He208a no3uyuja y npoyecy npe2o8aparsa U y2o08apared yca08d paoad u
3anoc/erba He Modice ce u3jedHavumMu ¢ NO3UYUjoM 81ACHUKA KANUMAAd, HAPO4UMO
Y cay4ajegsuma Ko/1eKmusHo2 npe2o8aparsa Ha HUsoy nocsaodasya. C noseharsem
HUB0A KO/IEKMUBHO2 NPe208aparsd nNojavasa ce u no3uyuja padHu4ke, 00HOCHO
cuHdukasiHe npezosapavke cmpaHe. CHaza cuHOUKama mMarbe 001a3u 00 uspaxcaja
Ha Hugoy npedyseha He2o HA 2pAHCKOM U HAYUOHA/IHOM HUgoy. Ha suwum Hugouma
K0/1IeKMU8HO2 Npe20saparea CUHOUKam ycnewHuje wmumu npasa u UHmepece 802
Y/1aHCMBa U padHUKa y YeAuHuU.

K/by‘lHe peuu: cum?w{am, 3anocJ/ieHu, nomodaeaq, KOJ/IeKMmMueHO npezoeaparse,
KOJ/IEKMmMUeBHU )y2080p, pe2uOHaJ/IHU paseoj.
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