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THE PRINCIPLE OF RESPECT FOR THE MEMBER
STATES’ NATIONAL IDENTITY WITH REGARD TO
THE RIGHTS AND OBLIGATIONS OF MIGRANT
CITIZENS OF THE EUROPEAN UNION™

Abstract: The principle of respect for the national identities of the Member
States is directed principally at the Member States and defines the relation-
ship between the Member States and the European Union. The conceptual
scope of the principle itself includes two levels: ethical and institutional.
The first covers such elements as history, culture, tradition, language and
religion. The other is connected with the constitutional identity of a Mem-
ber State.

The principle of respect for national identity is first of all used in the context
of restrictions on the effectiveness of EU law in the legal systems of the
Member States. These States can invoke one of the elements shaping the
national identity in order to,for example, limit the freedoms of the Internal
Market. It should be emphasized that the limiting conditions include not only
the ethical space, but also the institutional one, e.g.the protection of human
rights or a threat to public order. Secondly, respect for national identity
in the institutional space, as constitutional identity, is a basic argument
in the discussion on the exclusive competences of Member States and the
preservation of sovereignty by the Member States.
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In the context of the rights of migrant citizens of the European Union, it
seems that the impact of the discussed principle is limited. The catalog of
citizen rights does not refer directly to this principle. As has been shown
above, the solution is to invoke the prohibition of discrimination based on
origin, which can effectively protect the national language, religion or other
elements shaping the national identity of the country of origin. However, this
view is not entirely right. In the Avello case the Court of Justice referred to
a problem that exceeded the competence of the European Union and ruled
on matters falling within the exclusive competence of the Member States.
The Court decided that attribution of family name to children with dual
citizenship in accordance with the tradition and culture of the migrant’s
country of origin has higher value than division of competences.

The principle of respect for the national identity of the Member States indi-
rectly affects the obligations of a migrant citizen to the host country. It is
not possible to accept the thesis that it is a civic duty, but in certain areas
it shapes indirectly the obligations of a migrant citizen to a Member State.
The citizen is obligated to respect the order, security and public health of
the host country. The consequence of violation of this obligation is expulsion
from the host state’s territory or refusal to grant the right of residence.

Key words: the principle of respect for the national identities of the Member
States, rights of migrant citizens, obligations of migrant citizens, citizenship,
limitation of residence rights of migrant citizens.

1. General remarks

The European Union is an international organization that assumes the establis-
hment of an internal market as one of the basic objectives, including guaranteeing
the free movement of EU citizens. This freedom has been shaped from the be-
ginning of the EC’s existence to the present day. Initially, it was associated with
the economic activity of migrant citizens of the Member States. After the entry
into force of the Maastricht Treaty and the establishment of EU citizenship, this
freedom acquired a different character, and the freedom of movement became a
civil right, which is implemented without the obligation to indicate the economic
activity of a migrant citizen in the host country.

A separate issue is the status of a migrant citizen in the territory of the host
country. The Treaties and the Charter of Fundamental Rights (CFR)established a
catalogue of civil rights. It is a catalogue that can be extended by EU law-making
institutions. The obligations of migrant citizens have not been established yet
but the Treaties provide for this possibility.

158



E. Krzysztofik | cTp. 157-170

The subject of this article is the analysis of the impact of the principle of res-
pect forthe national identities of the Member States on the scope of rights and
possibly obligations of EU citizens. It covers three elements: firstly, the political
position and the content of the principle of respect forthe national identity of the
Member States; secondly, the jurisprudence of the C] in the context of respect for
the national identity of migrant citizens; and thirdly, an attempt will be made to
show that each migrant citizen has the obligation to respect the national identity
of the host country and that in this sense it is a civic duty.

2. The principle od respect for national identity

The concept of “national identity” is generally associated with nation and its
special features. The nation should be understood as a social group inhabiting a
specificarea, characterized by common geographical origin, religion, language,
dialect, tradition, values, symbols, legal system, etc. There is the view in the
literature on the subject that “national identity” is a “set of elements - treated by
the nation as common to it - that bind it” (Mik, 2000:465).For the state, it will be
“the awareness of having national and state characteristics, identifying with them,
as well as the feeling of unity with other members (entities) of this community”
(Kuchcinski, 2011:37). Thus, it should be assumed that identity is treated as a set
of elements that constitute a nation. These include: material culture, language
and spiritual culture. However, it is worth paying attention to the broader con-
cept of national identity, which does not limit itself to the indicated elements,
but also emphasizes the “obligation to respect the continuity of existence of the
Member States as sovereign subjects, respect for national cultures, standards of
family law, rules defining the State-Church relations, languages (official), the means
of providing access to state social security” (Wéjtowicz, 2011: 6).

The literature on the subject indicates two dimensions of the concept of national
identity: institutional and ethical. The first refers to the state system; the second
refers to the structure of fundamental rights and the rule of law. Each state is
based on values that can be specific to a given state and closely related to the
culture of a given society(Arnold, 2009: 56 - 58). In addition, it is emphasized
that national identity is a cultural unity and the will to belong to a given country.
At the same time, cultural unity means a specific culture, language, customs,
religion, while the second aspect refers to the basic functions of the state that
determine its legal autonomy (Woéjtowicz, 2010: 12).In one of the commentaries
on the Treaty on European Union, one may also find a definition of this concept
based on two areas. One is, among others, the specificity of culture, language,
customs and religion; the other one is state autonomy and the preservation of
basic state functions (Mik, Czaplinski, 2005: 57).
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To sum up the indicated exemplary views on the content of the term “national
identity”, one should recognize two dimensions: ethical (culture, language,
customs, religion) and institutional, related to the basic functions of the state.

2.1. The principle of respect for the national identity in EU law

The principle of respect for national identity was introduced for the first time to
the provisions of the Treaty of Maastricht. According to the Treaty on European
Union of 1991, “The Union shall respect the national identities of its Member States,
whosesystems of government are founded on the principles of democracy.” Succe-
ssive treaties strengthened its significance. The Treaty of Lisbon specified the
content of the principle by introducing a reference to the basic political and con-
stitutional structures of the state, including regional and local self-government
(Art. 4 par. 2 Treaty on European Union).A partial reference to the scope of the
concept of national identity has been emphasized in the Preamble to the Tre-
aty on European Union. In accordance with its provisions, the Union’s aim is to
deepen solidarity between its nations while respecting their history, culture
and traditions. Another document with a normative value equal to primary law,
in which there is a partial reference to the principle of respect for the national
identity of the Member States, is the Charter of Fundamental Rights (hereinafter
referred to as the CFR). According to the wording of the Preamble(Para 3), “The
Union contributes to the preservation and to the development of these common
values while respecting the diversity of the cultures and traditions of the peoples of
Europe as well as the national identities of the Member States and the organisation
of their public authorities at national, regional and local levels.” Moreover, “The
Union shall respect cultural, religious and linguistic diversity”(Art. 22 CFR).The
above-mentioned provisions focus primarily on the concept of national identity
in the context of diversity of cultures and traditions of the peoples of Europe.
They point to the European Union’s reliance on individual, diverse states that
have their own distinctiveness and which are characterized by their own cul-
ture and tradition. It is a kind of added property of the entire European Union.

2.2. The principle of respect for national identity
in the case-law of the Court of Justice

Changes introduced by the Treaty in the context of the principle of respect for
the national identity of the Member States developed under the influence of
the case-law of the Court of Justice. It emphasized repeatedly that the EU “[...] is
to respect the national identities of its Member States|...]” (C 208/09) and that it
is “... a legitimate aim respected in the Community legal order ...”(C 473/93). It is
also worth making a reference to the Opinion delivered by the Advocate General
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Maduro, who emphasized that “a Member State may, in certain cases and subject,
evidently, to review by the Court, assert the protection of its national identity in
order to justify a derogation from the application of the fundamental freedoms of
movement” (Opinion in case C 213/07).

The analysis of judgments of the Court of Justice shows that it has repeatedly
recognized individual elements shaping the content of the concept of national
identity, e.g. protection of the language of a Member State (C 379/78 Groener),
protection of history, tradition and culture (C 154/89, C 180/89, C 198/89),
protection of public morality (C 34/79, C 121/85), as the basis for restricting
the freedoms of the Internal Market. It should be emphasized that the Court
of Justice also referred to the second, institutional aspect of national identity.
The limiting factor in this case is respect for constitutional identity (Krzysz-
tofik, 2017: 155-170; Cloose, 2016:82-89).The main issue, being the subject of
the case-law of the Court of Justice in the discussed context, was the conflict
between the protection of the constitutional catalog of fundamental rights and
the implementation of the freedoms of the Internal Market (C 112/00, C 36/02).
In addition, the violation of constitutional identity is related to the problem of
a threat to public order and security (C 36/02).

A separate issue, which is also directly connected with the principle of respect
for national identity butin the institutional aspect, is the protection of exclusive
competences of Member States. As an international organization, the European
Union has competences that have been delegated to it by the Member States. The
principle of conferral determines its scope of activities. The indicated problem
has been the subject of a long-standing discussion between the Court of Justice
and Constitutional Courts of the Member States (Krzysztofik 2014: 7-30; Pal,
2012: 316-318; Biernat, 2011:49- 61; Miktasiewicz, 2005; Banaszak 2003).

3. The rights of migrant citizens of EU

Citizenship of the European Union was established in 1992 under the Maastricht
Treaty. In accordance with the provisions of the Treaty, it is of a dependent nature
and is derived from national citizenship (Pal, 2016: 77-78).Member States have
exclusive competence in granting of their own citizenship, while the European
Union and other Member States are required to recognize the legal effects of
citizenship granted.(Rogers, 2005: 62-65). Citizenship of the European Union
is effective for citizens of the Member States in three areas. First of all, it is a
legal bond connecting the European Union and the citizens of the Member Sta-
tes (Wollenschlédger, 2010: 3).Secondly, it is the source of citizen rights.Thirdly,
having EU citizenship is the basis for exercising the freedoms of the Internal
Market (Grzeszczak, 2017: 13-27).
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Considerations in this part of the article will onlybe limited to the issue of the
rights of migrating citizens of the European Union, that is, what they are entitled
to when using the freedom of migration. These are citizen rights whose catalog
has been normalized in two ways: originally in the founding Treaty (Art. 20-24
The Treaty on the Functioning of the European Union), and later in the Charter
of Fundamental Rights (Art. 39 - 46).

Pursuant to the provisions of the Treaty on the Functioning of the European Uni-
on (hereinafter referred to as the TFEU) and the CFR, a citizen of the European
Union enjoys the right to migrate (Art. 21), passive and active electoral rights
in the territory of the receiving state in elections to local authorities (Art. 22
par. 1) and in elections to the European Parliament (Art. 22 par. 2), uses diplo-
matic and consular protection in the territory of a third state when his country
of origin does not have a diplomatic mission (Art. 23), he has been granted the
right to petition the European Parliament (Art. 24), the right to complain to the
Ombudsman (Art. 24), the right of legislative initiative (Art. 24) and the right
of access to documents (Art. 24). The Charter of Fundamental Rights enriches
the presented catalog with the right to good administration (Art. 41). The rights
indicated above do not refer to respect for the national identity of the Member
States. The subject of considerationsis the rights of citizens of the European
Union, which refer to their national identity, which is directly related to the
national identity of the Member State of their origin. A specific reference can be
found in the CFR’s resolutions (Articles 10, 13, 14, 22).As emphasized above, it
refers to some aspects of national identity, especially in the ethical dimension.
However, it should be remembered that the CFR refers to the EU’s approach to
specific values, and does not protect national identity in an individual sense.

From the perspective of the implementation of the principle of respect for the
national identities of the Member States with regard to therights of citizens, the
importance of the prohibition of discrimination on grounds of origin should be
emphasized. According to the wording of the TFEU and the CFR, all discrimina-
tion on grounds of nationality (Art. 18)as well as on grounds of gender, race or
ethnic origin, religion or belief, disability, age or sexual orientation is forbidden.
The indicated provisions, on the one hand, introduce a general prohibition of
discrimination and detailed premises of prohibited differentiation. However, it
should be borne in mind that the provisions of the CFR are only applied within
the scope of European Union competences and bind Member States in the im-
plementation of EU law (Art. 51);thereby, certain aspects that shape national
identity are limited to the scope of the European Union competences.

An example of invoking the prohibition of discrimination in the context of the
protection of certain aspects of the national identity of a migrant citizen is the
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position of the Court of Justice on matters concerning the use of the official
language of the country of origin before the authorities of the host country, if
national law provides for the possibility of derogating from the obligation to use
the language of the host country in certain circumstances. The Court of Justice
emphasized that “Although, generally speaking, criminal legislation and the rules
of criminal procedure such as the national rules in issue, which govern the language
of the proceedings are matters for which the Member States are responsible, the
Court has consistently held that Community law sets certain limits to their power
in that respect. Such legislative provisions may not discriminate against persons to
whom Community law gives the right to equal treatment or restrict the fundamental
freedoms guaranteed by Community law”(C 274/96).

Another example is respect for the religion of a migrant citizen. The Court of
Justice addressed this problem with regard to job contests in the EU institutions,
stating that institutions should avoid organizing them on the dates of religious
holidays celebrated by the candidates. Ultimately, however, the interested party
has the obligation to submit objections to the proposed dates (C 130/75).

4. The impact of the principle of respect for the national identities
of Member States on the rights of migrating citizens

In order to demonstrate the impact of the principle of respect for the national
identities of the Member States on the rights of a migrant citizen, reference
should be made to the judgment of the Court of Justice in the Avello case. The
subject matter was the situation of a Spanish citizen being a migrant worker in
Belgium. He requested to change the last name of his children, who received it
in accordance with the rules of Belgian law. The facts of the case were extre-
mely problematic because attribution of family names belongs to the exclusive
competence of the Member States,in which the EU has no right to interfere. In its
considerations on the prohibition of discrimination, the Court stated that “It is
in this regard settled case-law that the principle of non-discriminationrequires that
comparable situations must not be treated differently and thatdifferent situations
must not be treated in the same way [...] Such treatment may be justified only if it
is based onobjective considerations independent of the nationality of the persons
concerned and is proportionate to the objective being legitimately pursued [...]"
(C 148/2). When making a direct reference to the fact, the Court recognized
that “Articles 12 EC and17EC must be construed as precluding, in circumstances
such as those of the case in the main proceedings, the administrative authority
of a MemberState from refusing to grant an application for a change of surname
made on behalf ofminor children resident in that State and having dual nationality
of that State and ofanother Member State, in the case where the purpose of that
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application is to enablethose children to bear the surname to which they are en-
titled according to the law andtradition of the second Member State” (C 148/2).
The Court of Justice found that children with dual citizenship have the right to
be named in accordance with the law and traditions of the other Member State.
The Court stated that respect for the law and traditions of the country of origin
is a derived right of a migrant citizen.

5. Limiting the residence rights of migrant citizens due to
the threat to public order and security and the obligation to
respect the constitutional identity of the host country

The issue concerning the obligations of migrant citizens is more difficult. The
authors of the Treaties have not established any civic obligations, although this
is not excluded because the Treaties provide for such a possibility in the future.
While referring tomigrant citizens, one should consider their position on the
territory of the host country. By crossing the host country’s borderthey enter
into the legal, social and cultural order of the receiving state.The Treaties do
not indicate obligations to the host country, but they define three derogation
clauses: breach of public order, breach ofsecurity, and protection of public health.
Their fulfilment may lead not only to the refusal to grant the right of residence
but also to the expulsion of migrant citizens from the territory of the receiving
state. In its rulings, the Court of Justice emphasized that the obligations impo-
sed on Member States may also constitute rights of individuals expressed in
a negative way. It seems that such a methodology can also be adopted in this
situation. The provisions of Article 45 par. 2 TFEU are not only the derogatory
conditions but also the obligation of a migrant citizen to respect order, safety
and public health. This obligation is also strengthened by the implementation of
one of the most important principles of public international law - the principle
of supremacy of the nation.

The mostimportantissue here is to define the concept of respect for public order
and security, which seem to be crucial from the perspective of national identity.

According to the established case law of the Court of Justice, this concept means
that “a threat to the functioning of institutions and essential public services and
the survival of the population, as well as the risk of a serious disturbance to foreign
relations or to peaceful coexistence of nations, or a risk to military interests, may
affect public security.” Therefore, it should be assumed that from the perspec-
tive of a migrant citizen there is an obligation to respect certain values and
institutions that constitute the legal heritage of the host country. This refers to
respect for the institutional dimension of national identity and, more precisely,
constitutional identity. However, the Court of Justice also pointed to some ethical
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aspects, such as public morality, culture or religion, but always in the context
ofviolation of public order.

6. Conclusions

1. The principle of respect for the national identity of the Member States is
addressed directly to the European Union and the Member States. In the first
case, it is connected with the obligation to respect the diversity of the Member
States in the process of establishing EU law.On the other hand, in the case of
the Member States, it means the right to oppose the effectiveness of EU law in
a situation where it violates the national identity of the Member States. At this
point, the judgment in the Omegacase should be cited as an example, where the
constitutional obligation to respect human dignity was grounds for restriction
of the free movement of services; protection of national heritage, culture and
art —-the problem of tourist guides in the cases of the Commission vs France, the
Commission vs Italy or the Commission vs Greece; or the national language of the
state - the Groener case - protection of the Irish language. In each of these cases,
the C] recognized the right of a Member State to restrict the freedoms of the
internal market.

It should also be remembered that this principle has a second dimension which
refers directly to the scope of competences conferred to the European Union.
This problem has been widely commented on in the rulings of the Constitutional
Courts of the EU Member States. The judgments which were made after the
entry into force of the Treaty of Lisbon indicate the scope of non-transferable
competences that are the exclusive competence of the Member States.

To summarise, each Member State defines the notion of national identity and its
scope, which remain inseparably connected with the state’s history, tradition
and the achievements.

2. The principle of respect for the national identity of the Member States indi-
rectly affects the scope of the rights of a migrant citizen. There are no grounds
for accepting the thesis that respect for national identity is a civil right, although
there is no doubt that it derives from EU citizenship. Every EU citizen has the
right to equal treatment and any discrimination on grounds of national origin
is forbidden. Thus, individual elements shaping his identity will be protected.
The analysis of case law points, for example, to respect for national traditions
manifested through the right to name children in accordance with the rules of
the country of origin (the Avello case), or the right to use the language of the
state of origin in the courts of the host country (the Unker case).
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On the other hand, EU law and the Charter of Fundamental Rights form the
basis for the protection of individual rights of EU citizens, not necessarily in
the aspect of migration, such as the prohibition of discrimination on the basis
of faith, religion or belief. However, it should be remembered that a citizen can
only rely on the CFR with regard to EU competences and when Member States
implement EU law.

3. The principle of respect for the national identity of the Member States indi-
rectly affects the obligations of a migrant citizen to the host country. It is not
possible to accept the thesis that it is a civic duty, but in certain areas it shapes
indirectly the obligations of a migrant citizen to a Member State. The citizen is
obligated to respect the order, security and public health of the host country.
The consequence of violation of this obligation isexpulsion from the host state’s
territory or refusal to grant the right of residence. This has been confirmed
in many judgments of the Court of Justice, e.g. the refusal to grant the right of
residenceto people who violate public morals or public order by belonging to
terrorist organizations.
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Jp Edyta Krzysztofik, [1x/]

BawnpedHu npogecop, Kamedpa 3a IIpaso Esponcke yHuje,
dakynamem npasa, YypkeeHoz npasa u admMuHucmpayuje,
Kamouuuku yHugepsumem Josan Ilasse Il y Jly6auny, [losscka

HAYEJIO IOLITOBAKbA HAITHOHAJ/IHUX HJEHTHUTETA
APKABA YJIAHULIA Y IIOIJIEA]Y ITPABA H ObABE3A
MHI'PAHATA-JP?KAB/bAHA EBPOIICKE YHHJE

Pe3zume

Havesno nowmosarea HayuoHa/HuUx udeHmumema o0pxcasa Y1aHuya y noza.iedy
npaea u obasesa muzpaHama-opicas/baHa Eeponcke yHuje yeaagHoM je ocHOCU
Ha dpacase uaanuye u degpuHuwe odHoc usmehy dpacasa uaavuya u Eeponcke
YHUje. KoHyenmya/siHU okeup camoz2 npuHyund uma 0ed HU80od: emuuku U
uHcmumyyuoHa/Hu. Emuuku Hueo o6yxeama esemenme kao wmo cy: ucmopuja,
Kyamypa, mpaduyuja, je3uk u peauzuja. MHCumyyuoHa/iHu HU80 00HOCU ce Ha
ycmasHu udeHmumem dpacase YaaHuye.

Hauesno nowmosarsa HAYUOHA/HO2 UJeHmMumema ce Hajnpe Kopucmu y
KoHmekcmy ysohera ozpaHuyerba y nozaedy npumeHe hpaea Eeponcke yHuje y
npasHuM cucmemuma opixcasa yiaHuya. Oge dpaicase mMo2y ce no38amu Ha jedaH
00 esleMeHamMa Koju 06/4UKyjy HAYUOHA/IHU UdeHmumem Kako 6u, Ha npumjep,
o2paHu4ule npasa u ca060de Ha yHympawreem mpxcuwmy. Tpeba Hazaacumu
da oepaHuuasajyéu ycsao08u o6uxeamajy He camo emuyke npuHyune gec u
UHCmMuMyyuoHaJiHe cmaudapde, Ha npumep y noa1edy 3aumume JbydcKux npasa
U/U yeposxcasarsd jagHoz peda. /lpy2o, nowmosarse HaYUuoHa/AHo02 udeHmumemay
UHCTMUMYYUOHAAHUM OK8UPUMA, KAO 8AHCHOM eleMeHmy ycmasHoz udeHmumemad,
npedcmas./ba 0OCHOBHU ape2yMeHm y pacnpasu 0 UCK/6Y4UBUM HAO/EHCHOCMUMA
dpacasa yAaHuya u o4ysarsy cysepeHumema od cmpaue dpcasa uaaxvuya Eeponcke

YHUje.

Y konmekcmy npaea muepaHama-dpicasssana Eeponcke yHuje, wuHu ce da je
ymuyaj ooz npuHyuna ozpaxuyeH. 08aj npuHyun Huje ekcnauyumHo npedeubhet
y kamaso2y npasa epahana. Kao wmo je ee¢ peuero, npedsubero pewerse je da
epahaHuH modxce da ce no3ose Ha 3a6paHy OUCKPUMUHAYUje HA OCHO8Y NOPeKY,
KojoM ce Modice epekmusHo 3aumumumu HayuoHAIHU je3uk, peauauja uau opyau
e/feMeHmu Koju 06AUKyjy HaQYUOHAIHU udeHmumem 3eM/be nopekaa. Mehymum,
08ak80 peulerse Huje caceum onpasdaHo. Y cayuajy Aeeano, Cyd npasde EY ce
6asuo numarbeM Koje npesasu1asu HadexcHocm Esponcke yHuje u doHeo 004yKy
0 numarbuMa Koja chadajy y Uck/eyvugy HadiexcHocm dpixcasa yaavuya. Cyd je
001yyuo da dodesmusare nopoduvHo2 uMeHa (npesumeHa) kod deye ca d80jHUM
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0pAHCaA8/LAHCMBOM Y CKAAAY C MPAOUYUJOM U KYAMYPOM 3eMsbe NOPEKAA MU2paHma
uma sely epuedHocm 00 node.ie HA0AEHCHOCMU.

Hauesi0 nowmosarsa HayuoHa1Ho2 udeHmumema opicasd YAaHuya UHOUPEKMHO
ymuue Ha o6asese dpxcassana-muzpanama y semssu domahuny. Huje mozyhe
npuxeamumu me3y da 080 Ha4ye/0 npedcmassba 2pahaHcky JdyxicHocm, aau
y odpebeHum ob6aacmuma OHO UHOUPeKMHO 06/1UKyje obage3e Opicas/baHa-
MuzpaHama y dpacasu yaaHuyu Eeponcke yHuje. /Jpacag/baHuH-muepanm je y
ob6ase3u da nowmyje odpedbe o jagHom pedy, 6ezbedHocmu U jagHoM 30passey
dpacase domahuna. Ilocaeduya Kpuerba oge obagese je npomepusare ca
mepumopuje dpxrcase domahuHa uau od6ujaree da ce 0006pu npaso 6opaska.

KyuHe peuu: Hayes10 nowmoeara HayUoHAHUX UdeHmumema opxaga 4AaHuya
EY, npasa u o6asese dpicassana-muzpaHama, 0picas/baHcmeo, 02paHuyerbe npasa
6opaska dpias/baHa-muepaHama.
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