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CAPITAL COMPANIES’ OBLIGATION TO SET UP A
WEBSITE: AN INSTRUMENT FOR TRANSPARENCY AND
CORPORATE GOVERNANCE IN TURKISH COMPANY LAW™

Abstract: One of the most noteworthy innovations in the new Turkish Code
of Commerce,! published in 2011, was the capital companies’ obligation to
set up a website. It was aimed to institutionalize the companies, ensure that
local and foreign investors have the right to get information about the com-
pany, and ensure transparency of corporate governance in view of meeting
the requirements of harmonization of Turkish Law with European Union
Law. Before the Code entered into force on the 1st July 2012, the legislator
had shifted on the scope and sanctions of this obligation, especially in re-
sponse to the reactions from small-scale capital companies. While all capital
companies were initially obliged to set up a website, o the last amendments
envisaged thatthis obligation applies only to capital companies which are
subject to independent audit. The obligation of capital companies to set up a
website is regulated in Article 1524 of the Turkish Code of Commerce, which
prescribes that only the capital companies which are subject to independent
audit are obliged to set up a company website. Companies must fulfill their
obligations by opening a website within three months from the date of trade
company registration, publishing a certain portion of the site and posting
company announcements and notices, as prescribed by the law. In case a
company fails to comply with these obligations, administrative and penal
sanctions will be applied.
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1. Introduction

The topic of this paper is the capital companies’ obligation to set up a website
in Turkish Company Law. The topic was chosen with the aim to address the
Conference subtopic: “Modern Technologies and Law: application, protection
and liability”.The Turkish Code of Commerce (hereinafter: TCC) was enacted
in 2011 and came into force in 2012. This Code had significant effects on the
institutions related to commercial law and company law in particular. One of the
targeted effects was to supply the legal regime with transparency and corporate
governance. The webpage obligation of capital companies was just one of the
instruments to achieve the legislator’s purpose. However, after introducing the
amendments -as a result of the legislator’s populist approach,the TCC moved
away from the starting point in terms of the “ratio legis” of the codification.

2. Regulation of the Web Page Obligation as a Reform in the TCC

2.1. The Process of Regulating theObligation

The Turkish Commercial Code (TCC) No. 6102 entered into force in 01.07.2012 as
aresult of 12 years’ legislativeeffort in this area.The Code was just one of more
than ten significant codification reforms which were prepared and came into
force with enthusiasm and motivation, as the request generated by the start of
accession negotiations in 2005 between Turkey and the European Union (Bilgili,
Demirkapi, 2013:8). As stated in the Preamble, the TCC was aimed to reach a
commercial and company law level which was compatible with the European
Union regulations, in compliance with the investment and competition climate.
For this reason, the corporate governance principle envisaged in the TCC was
intended to be the governing principle in the regulation of companies, and espe-
cially in terms of capital companies. Transparency, accountability, independent
auditing and supervision by the state were accepted as the key concepts and
institutions of the TCC and, in particular, the legal regime related to corporate
and company law (Kendigelen, 2016: 596).

An important innovation in the legal regime brought by the TCC was the requ-
irement or obligation for capital companiesto set up a website (Yildiz, 2007:
51). As a matter of fact, in the Final Provisions, under the heading “Electronic
Transactions and Information Society Services”, Article 1524 of the TCC regu-
lates an obligation of each capital company to set up a website (Pulasl, 2014:
740). In addition, the provisions on this obligation aredispersed and located in
various other articles, thus lacking systematics (Kendigelen, 2016: 597). Howe-
ver, in accordance with Article 1524 para.4 of the TCC, the Ministry of Customs
and Trade has been given the authority and duty to issue regulation in order to
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clarify the implementation of the website obligation. Accordingly, the Ministry
published “the Regulation on Websites to be Set up by Capital Companies” in
the Official Gazette on 31 May 2013.

2.2. The Essentials of Website Obligation
2.2.1. Criteria of the Time to Fulfil the Obligation

According to Article 1524 (para.1l) of the TCC, all capital companies are obli-
ged to set up a website within three months following the registration of the
company in the trade registry. It is also obligatory to allocate a certain part of
the website for the publication of the company announcements, which must be
made by the legal personality of the company as required by the law (Moroglu,
2012: 399). The company’s website shall be registered in the trade registry but
the registration does not have a founding effect; it only has explanatory effect
(Pulasli, 2014: 563).

The contents to be published on the website shall be posted on the website within
five days as the latest, unless another exceptional period is specified in the TCC.
The five-day period start from the date of the transaction or the event which are
the basis for posting the website contents. In case of registration or announce-
ment, the five-day period shall be processed from the date of registration in trade
registry or announcement on the Turkish Trade Registry Gazette(TTRG) website.
The content that should be published in the period from the establishment of the
company to the opening of the website is also put on the page at the time when
thewebsiteis activated. The sanction for non-compliance with this obligation is
the cancellation of the decisions of the company’s General Assembly, which is
the basis for posting the content on thewebsite. In addition, the requirement for
the annulment of the company’s General Assembly decisionshas to be observed
(Moroglu, 2012: 399, 400).

2.3. Obligatory Website Content

The legal personality of the company is obliged to include information about
the company’s Board of Directors and auditors, the amount of the company’s
promised and paid capital, the financial statements, merger agreements, and
reports in case of division and merger. In addition, itis also compulsory that the
decisions regarding the dissolution of the company and the cancellation of the
General Assembly resolutions, the decrease in the number of the shareholders
of the company and any changes in the company agreements are published on
the company’s web site (Kendigelen, 2016: 597).

199



3BOPHUK PAJIOBA [IPABHOT ®AKY/ITETA Y Huiy | Bpoj 79 | F'oguHA LVII | 2018

Information on all other issues referred to in Article 6 of the Regulation on
Websites to be set up by Capital Companies (2013)%shall also be posted on the
website.Hence, itis necessary to examine the provisions of the Regulation related
to the content of the capital companies’ website. The list of required information
which companies are obliged to post on the website is specified in Article 6 of
the Regulation, as follows:

e The company’s MERSIS number, trade name, registered centre, the amount
of promised and paid capital, the chairman and members of the Board of
Directors in joint stock companies, and the directors in limited liability
companies;

¢ In case alegal entity is elected as a member of the Board of Directors in a
joint stock company or as a director in a limited liability company, in addition
to the information oflegal personality, the posted information shall include
the name and surname of the natural person who is selected on behalf of the
legal personality, the information that the natural person representative is
alsoregistered and announced, the MERSIS code of the selected legal perso-
nality as director, trade name and registered office of the legal personality;

¢ Thename, surname, title, place of residence/registered office and,in casethe-
re is a branch office, the registration information of the branch.

In case of any changes in the aforementioned contents, the new version shall
be published on the website at the date of the change (Art. 6.2 Regulation). In
addition, Article 6.3 of the Regulation contains a longlist of the elements related
to the website obligation.?

Unless alonger period is stipulated in the TCC and other applicable administra-
tive regulations, such as the Ministry Regulation (2013), the content posted on
the company’s website shall remain on the website for a period of at least six
months from the date on which it was placed. Otherwise, it is assumed that
the content is not placed and that the website obligation has not been fulfilled
(Article 1524 para. 5 TCC).

2.4. The Respondent of the Website Obligation

It is the responsibility of the company directors and the members of the com-
pany’s Board of Directors to place the content on the website within the required
period, which is specified according to different circumstances in the Regulation

2 Regulationon Websites to be Set up by Capital Companies, Official Gazette, N0.28663, 31
May 2013.

3 For more detail, see the specific provisions on the content of the list regulated in Article
6. 3 of the Regulation.
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(2013).Failure of the company directors and members of the Board of Directors
to comply with the prescribed obligations leads to their liability for violation of
the law (Article 1524 para. 2 TCC)

According to Article 1524 para.3 TCC, the section of the website dedicated to
information society services must be accessible to all, even though there is not
a specific benefit. The right of access cannot be limited to the use of any records,
or be bound by any conditions, such as being relevant or of interest. If the right of
access is removed or limited by the decision of the company management or its
General Assembly, everyone can file alawsuit to remove this obstacle (Bahtiyar,
2017: 164).In addition, the claimant can file a compensation claim against the
respondents of the obligation (Ucisik, Celik, 2013: 509).

Another consequence of the failure of company directors and members of the
Board of Directors to comply with the envisaged website obligation is criminal
responsibility (Article 1524 para. 2 TCC) because these violations are described
as offences which result in criminal sanctions(Bilgili, Demirkapi, 2013: 605).
According to Article 562 para.12 TCC (criminal liability), the members of the
company managing body who do not setup the websitewithin the prescribed pe-
riod shall be punished with a judicial fine for a period ranging from one hundred
to three hundred days (Bahtiyar, 2017: 386). Under the same article, members
of the executive body who do not duly post the content on the website shall be
punished with a judicial fine of up to one hundred days. Prosecutors are both
authorized and obliged to initiate criminal investigation or proceedings with
or without any notice. The prosecution for these criminal offences is not subject
to a complaint (Kayar, 2015: 414).

In Turkish Law, the judicial fine is regulated in Article 52 of the Turkish Crimi-
nal Code,*No. 5237.Under this Article, the judicial fine may not be awarded for
less than five days and no more than seven hundred and thirty days in cases
not otherwise specified in the Code. The amount of the judicial fine shall be
determined by taking into account the personal and economic characteristics
of the convict, the determination of which shall be at least twenty and at most
one hundred Turkish Liras. The amount, calculated by multiplying the number
of full days determined by the court by the amount that is established for one
day, shall be paid to the State treasury. The exact number of days taken as a basis
for determining the judicial fine and the amount recognized as a day equivalent
are shown separately in the court decision. According to the aforementioned
provisions, the upper limit of the judicial fine that can be issued for a violation
of the website obligation is 30.000 TL.

4 Turkish CriminalCode, No. 5237, Official Gazette, 26.09.2004 No: 25611.
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3. Regulations in Comparative Law

In the UK company law, the obligation of the companies to setup a website is con-
sidered as one of the most important requirements of the corporate governance
principle. According to the related provisions of Companies Act 2006 (CA), the
company website is considered as a condition that must be fulfilled for the esta-
blishment of a company (Hannigan, 2009: 22, 23). In addition, the company has
to fulfil the requirements related to auditing and calling the general assembly
meetings by publishing the information on the company’s website (Kershaw,
2009: 97). Moreover, the company’s general assembly decisions must be publis-
hed on the website to ensure their binding character for all shareholders (Girvin,
Frisby, Alastair, 2010: 469). For this reason, in the UK legal system, companies
are obliged to open the website in order to complete the establishment of the
company; they are also obliged to actively use the website and make announ-
cements on the company management, supervision and decisions (Hannigan,
2009: 374). These obligations are accepted as a requirement of the corporate
governance principle. In addition, the website obligation has been specifically
addressed in the relevant CA articles as a reflection of the principles of both
accountability and liability. Another significant characteristic of this obligati-
on in the UK company law is that all types of companies subject to the CA are
obliged to fulfil the requirements related to website provisions without any
discrimination. Thus, the UK legislator aims to ensure the main principles of
modern company law and the validity of company law codifications (Girvin,
Frisby, Alastair, 2010: 494, 495).

In German company law, the companies’ obligations to setup a website are regu-
lated in the disaggregated provisions of the Stock Corporation Act (Aktiengesetz
-AktG) (Popken, Richter, 2012: 72). The company websiteobligation concerns
the right to obtain information and copies of the contracts made after the es-
tablishment. Accordingly, it is not possible for the partners to request a copy of
these contracts from the company if a copy of a contract has been made after
the establishment on the company’s web page. Invitations from the company’s
general assembly meetings should include information on the company’s web site
too (Goette, Habersack, Kalls, 2018: Rn.1-15). In fact, posting the announcement
of the general assembly meetings on the company’s website is a precondition
for the call to be legally valid. The web page of the announcements to be made
by the company has gained special importance in case of a joint stock company
operating in the capital market. Article 124a) AktG includes a special provision
regarding the announcement on the company’s webpage (Goette, Habersack,
Kalls, 2018: 1-15). The company’s webpage plays an active role in implement-
ing the proposals for the decisions taken by the shareholders at the general
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assembly and their subordination to the Corporate Governance Code (Popken,
Richter, 2012: 79-83).

In Serbian company law, the Company Act envisages the obligation of limited
liability companies and joint stock companies to publish on its website or on
the website of registered economic entities a notice on the taken legal action or
completed legal transaction, with relevant facts and description of the business
activity, within a period of 15 days from the conclusion of the legal transaction
(Article 66 para. 9 CA).* The announcements posted on the company website
have a special significance; they are a prerequisite that ensures the validity of
the corporate governance principles. Thus, it is imperative that the guidelines
for corporate governance areposted on the company’s website (Art 335 CA on
general assembly meetings, Article 356 CA on publishing the general assembly
decisions).All documents, decision and reports should be made public and acce-
ssible to the shareholders (Article 465 CA).

4. The Legislator’s Expectations about the Website Obligation, and
assessment on whether the expectations have been met to date

One of the innovations that can be described as a reform in the Turkish Com-
mercial Code (TCC) is the obligation of capital companies to setup a website. The
legislator aimed to establish a law of competitiveness which is suitable for the
European Union investment climate and to ensure validity of the legal regime
for the capital companies in compliance with the principles of transparency and
accountability. When the Code was enacted in the Turkish Grand National As-
sembly (TGNA) and published in the Official Gazette, the purpose-oriented provi-
sions were validated. One of these provisions is the capital company’s internet
page obligation. Transparency will be ensured at the highest level through the
introduction of the website obligation in company law. In this way, the informa-
tion related to the company, the company’s statements, calls, explanations, an-
nouncements, prepared documents, reports, financial statements and answers
to questions will be made easily accessible to everyone.

For these reasons, in the original version of the Turkish Commercial Code,enacted
and published in the Official Gazette in 2011,all the capital companies were
obliged to setup a website. All joint stock companies, limited liability companies
and cooperative companies with shares were also obliged to establish a website
without any distinction in terms of the size or scales of business. On the other
hand, only two days before the Code came into force on 01.07.2012, radical

5 The Company Act, Official Gazette of RSno.36/2011,99/1011,83/2014,5/2015 and 44/2018
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amendments were made to the TCC by enacting the Code No. 6335°. One of the
enacted amendments was related to the scope of the capital companies subject
to the obligation to set up a website.

According to the last version of the Code, after introducing the significant last
minute amendments in 2012, all capital companies were not subject to the ob-
ligation to set up a website, but only the capital companies which are subject to
independent auditing. As a matter of fact, the companies subject to independent
audit are only joint stock companies,under the criteria determined by the Council
of Ministers, and the number of joint-stock companies which meet these criteria
does not exceed 5.000 for the year 2018. According to the TCC and the legisla-
tive decree on Public Oversight, after the updated criteria for 2018, a capital
company has to meet at least two of the following criteria in order to be subject
to independent auditing and, hence, the obligation of opening a website(Sener,
2017: 434):

1. Total assets of 40 million TL and more.
2. Annual net sales revenue of 80 million TL and more.
3. Number of employees: two hundred and more.

In the Turkish trade practice, the number of capital companies that can meet the
criteria underlined above does not exceed 5.000 companies for the year 2018. In
line with the objectives of the Code specified in the Preamble of the first original
version of the Turkish Commercial Code, all capital companies, including a total
of about 850.000 public limited and private limited companies, were subject to
the website obligation.

The main reason for introducing amendments that changed the scope of compa-
nies subject to the website obligation was the objections coming from the actors
in Turkish commercial life. In particular, the Union of Chambers and Commodity
Exchanges of Turkey tried to manipulate the codification and Turkish Company
Law reform. Despite the fact that the Turkish Commercial Law doctrine stated
that the original version of the Code should have been kept, the Turkish legislator
resorted to a populist approach. Unfortunately, due to the populist approach,
the Turkish Code of Commerce (TCC) has been amended 17 times in the past
six years, since 2012 to date. By all these amendments, the TCC moved away
from the starting pointenvisaged in the original version of the TCC. For this
reason, it is considered that the legislative efforts to codify the commercial law
matter have ended with failure and disappointment. In terms of the normative
framework related to the obligation of capital companies to set up a web page,
we need to return to the original first version of the Code. Thus, as envisaged

6 Code No. 6335, Official Gazette, 30.06.2012 No: 28339.
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in the original version of the Code, all capital companies need to be subject to
the website obligation without exception and discrimination.

5. Conclusion

As in all modern company law regulations, the obligation of capital companies
to set up a website is regulated as one of the key principles of corporate gover-
nance, envisaged in the European Union regulations. In the effort to harmonize
its legislation with EU law, Turkeyadopted the 2011 Turkish Code of Commerce
(TCC), which prescribed the obligation to all capital companies to set up a websi-
te andmake the information on legal transactions accessible to shareholders
and general public. The content of the obligation and the scope of the respon-
dents were originally taken from the comparative law resources. However, after
amending the TCC by the Code No. 6335,the scope of the companies which were
subject to this obligation was narrowed. In spite of the legislator’s original in-
tention to subject atleast 850.000 capital companies to this obligation, after all
these amendments,the scope of companies that are obliged to set up a website
has been reduced only to public limited companies which are subject to inde-
pendent audit.In conclusion, the codification efforts have resulted in aprofound
disappointment, especially for company lawyers.
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OBABE3A /IPYIIITBA KAIIHTAJIA /IA IOCTABH HHTEPHET CTPAHHLY,
KAO HHCTPYMEHT 3A IIOCTH3ARE TPAHCIIAPEHTHOCTH
KOPIIOPATHBHOI YIIPAB/bAHA Y TYPCKOM KOMITAHHUJCKOM ITIPABY

Pe3ume

JedHa 00 Haj3HauajHujux HOBUHAY HOBOM MYPCKOM 3AKOHY 0 MP208UHU, 06jA8./bEHOM
y Cayacberom enacHuky 2011. 200uHe, je o6asesa ceakoe dpywmea kanuma.ia da
Kpeupa u nocmasu 36aHU4YHy UHmepHem cmpanuyy (ee6-cajm). Osa odpedba umaaa
je 3a yuse uHcmumyyuoHaauszayujy npedyseha, obesbehusarse npasa domahum u
CMpAaHuUM UuHeecmumopuma oa 0o6ujy adekeamte uHgopmayuje o KOMNAHUjU, KAO
u obeszbehusarbe sehie mpaHcnapeHmMHOCm y KOHMeKCmy Ucnyrasarea npeyseme
ob6asese yckaahusarba mypckoz 3akoHodascmea ca npasom Esponcke yHuje. [lpe
He20 wmo je 3aKoH 0 mp208uHU cmynuo Ha cHazy 1. jyaa 2012. 200uHe, 3akoHodasay
je npomeHUOo oK8Up U CaHKYUje 3a Kpulere o8e obasese, Kao 002080p HA peakyuje
MarUux komnauuja. Mako cy uHuyujaiHo cea dpywmea kanuma.a umaia 06agesy
da nocmase uHemepHem cmpaHuye, npema nocaedrHuUM U3MEHAMA 0802 3aKOHA
ma obasesa je nponucaxa camo 3a dpywmea Kanuma.d Koja n00.1excy He3a8UCHOj
(ekcmepHoj) pesusuju. O6asesa osux komnaHuja da Kpeupajy u nocmase uHmepHem
cmpanuye pe2yaucaHda je yaaHom 1524. 3akona o mpzosuru Peny6.auke Typcke, Koju
nponucyje da cy dpywmea kanumaJida Koja no01excy He3agucHoj pesusuju 0yicHa
da uspade u nocmage unmepHem cmpaHuyy. 0Oge KomnaHuje mMopajy ucnyHumu
c8oje obaseze omeaparbeM UHMepHem cmpaHuye y poky od mpu meceya o0
dana pezucmpayuje mpeoguHckoe dpywmea u odpehusarbem desa sebcajma 3a
nocmas./baree ob6asewmerba U Hajasay ckaady 3a 3akOHOM. YKOAUKO KOMNAaHUja
He ucnyHu nponucaHe obasese, npuMersyjy ce a0MUHUCMPAMUBHE U KPUBUYHE
CaHKyuje.

Kmyune peuu: Typcku 3akoH 0 mpzosuHu, dpywmago kanuma.ia, 06age3a nocmas-
/barbd UHMepHem cmpaHuye, npucmyn uH@opmayujamd, mpaHcnapeHmHocm,
adMuHUCmpamueHe U Kpusu4He CaHKyuje.
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