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O/IrOBOPHOCT 3A LITETY IIPHYUILEHY
TY'BUM PA/IlbAMA Y PUMCKOM IIPABY™

Ancmpakm: [Ilpema npaguauma pumMckoz npaga 3a ymephuearse deaukm-
He 002080pHOCMU 6UJ/I0 je HeONX00HO dd NOCMOju HEKOJUKO UCNYHEHUX
yca08a: npomunpasHa padrba, da je 3602 ke Hacmynu.a wimema, da udmehy
npea dea yc.108a Nocmoju y3po4Ha ee3a u da nocmoju kpusuya denuKeeH-
ma. [lonasehu 0d cxeamarea kpusuye Kao cybjekmusHo2 00HOCA WMemHUKA
npema u3epueHoj padrbl, Moice ce NOCPedHO 3aK/yvUmMu dd HUKO Huje 6Uuo
dyscan da odzosapa 3a wmemy koja je Hacmazaa myhom padrom. Mehy-
muMm, 0d 0802 npasu.1a Nocmojao je uzyzemak, a mo je 6u/0y OHUM cay4aje-
8UMa Kaodd je wmema hpuvurseHa od cmpaHe auya alieni iuris uau po6oaa,
Kada je pater familias 6uo y o6ase3u da ucnyHu obasese uiu da HadokHadu
wmemy Kojy ¢y hpuduHuau rezosu ykyhauu. /o ymephusarse oge spcme
002080pHOCMU (HOKCAJ/1HE 002080pHOCMU), OW.I0 je y Opy2om nepuody
penyb6.uke, kadd je cam pa3eoj NpagHO-eKOHOMCKO2 npomema, 3axmesao
wuperbe obuma npasHe cnocobHocmu auya alieni iuris u po6osa. Haume,
nowi/10 ce 00 0CHOBHO2 npuHyuna da je dyxcHocm ceakoe pater familias da
6puHe u nasu koza nod c80j Kpos puMa u Kome nosepasa spuler-e C80jux
nocs08a. Y cayyajy Henowmoegarba 0802 npasuid, 6u10 HaMepHo UauU U3
pasJioza Hebpudic/bugocmu, pater familias je 6uo dyxcaH da HadokHadu
wmemy uau da npeda deaukeeHma owmeheHoM y mancipium, kako 6u
c80jum padom Ha0OKHAdUo 2ybumak y uMosuHu myxcuoya. Y pady ce Hajnpe
daje onwumu npukas odeogopHocmu pater familias 3a wimemy npuvuroeHy
00 cmpaHe auya alieni iuris u pobosa, Kao nocebaH 06Uk 002080pHOCMU
3a wmemy npuyurbeHy myhum padrama, a nomom ce, nocebaH akyeHam

“marija@prafak.ni.ac.rs
" Paj je caomiuTeH Ha MehyHapogHOj Hay4HO] KoHepeHUju ,[IpaBo nmpes u3a3oBuMa
caBpeMeHOT Jo6a» opraHM3oBaHoj Ha [IpaBHOM dakynTeTy YHUBep3uTeTa y Humy 13
- 14.04. 2018. roguHe

Papje pesystaTt ucTpaxkuBama Ha IpojekTy [IpaBHor pakysnTera YHUBep3uTeTay Humy
“3amTHTa JBYJCKUX U MAaFbUHCKHUX [TPaBa y eBPOINICKOM IPAaBHOM ITPOCTOPY”, Koju GuHAHCHPaA
MuHHCTapCcTBO 32 HAYKY U TEXHOJIOWIKHU pa3Boj, 6p.yrosopa 179046.
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cmassba Ha oHaj cay4aj odzosopHocmu pater familias kada cy auya alieni
iuris u po6osu 6uau UMEeHOB8AHU 3a KanemaHa 6poda (actio exercitoria).

KreyuHe peuu: wimema npuvurbena myhum padrsama, pater familias, Hok-
casHa odzosopHocm, auya alieni iuris u po6osu, actio exercitoria.

1.¥YBog,

[Tonazehu o leGuHUIM]E I TUKTA Y pPUMCKOM paBy, o/ e JUKToM (delictum)
ce roApasyMeBaJia CBakKa paJilba Kojy je YYMHUO CTAHOBHUK PUMCKe JIp>Ka-
Be, a KOja HUje 6uJia y CKJaJy ca HO3UTHBHO-NIPAaBHUM MPOMNUCUMA, Tj. CBaKa
HeJ03BOJbeHa pajiba — maleficium. Jlo HeJJ03BOJ/bEHUX paibU MOLJIO je Aohu
KaKo y /JOMeHY jaBHOT, TaKO U Y IOMeHy IPHUBATHOT NpaBa. AKO je 6UJIO peyu 0
JleJIUKTHMa NpuBaTHOr npaBa (delicta privata), Tazia ce pagujo o Kpabu uiau
LITETH NPUUYUbEHOj ApyroM jauny. [lonazehu of cxBaTawa pUMCKOT IpaBa,
Jla IITeTa noJjpa3dyMeBa OJHOC JIeJTUKBEHT-IITETA, MOXKe Ce MOCPeTHO 3aKJ/by-
YHUTHU Jla HUKO HHUje 6HO0 Ay>KaH /a oAroapa 3a LITETY Koja je HacTaJsa TyhoM
paZilkoM, 0JHOCHO Jia HUKO HUje 6MO0 O roBOpaH 3a WITETY y KOjoj HOCpeHO
WJIY HENOCPEeIHO HUje y4eCTBOBAO.

MebhyTum, o 0BOT mpaBuJia IOCTOjao je U3y3€eTaK, a TO Cy OUJIK OHU CJIy4ajeBU
Ka/Jia je mTeTa 6uJa NpUuUbeHa 0J, CTpaHe Jauna alieni iuris uav pobtosa. Y
TAaKBUM CUTYyallMjaMa pater familias je 6uo y o6aBe3H Jia UCTIYHU 00aBe3e U1
Jla HaJIOKHaJ M IITETY KOjy Cy NPUYMHHUIU BberoBu ykyhauu. /lo yTBphuBame
OBe BPCTe OATOBOPHOCTH JIOLLJIO je Y APYTOM MepUOAY peny6JrKe, Kaja je
caM pasBoOj NpaBHO-eKOHOMCKOT IIpOMeTa, 3aXTeBao LMpewe o6uMa npaBHe
Croco6HOCTH Jaulia alieni iuris u po60Ba, ca jeJlHe CTpaHe, U NOTpebe J1a ce
06e36e/11 NpaBHa CUTYPHOCT, ca ipyre cTpaHe. HauMe, nouiio ce o 0CHOBHOT
NpUHLUIA /13 je IVKHOCT CBAKOT pater familias na 6puHe Y a3y Kora 1oJ; CBoj
KpOB IIpUMa M KOMe [TOBepaBa Bplieke CBOjUX NocsioBa.! Y ciydajy HenmomTo-
Bakba OBOT MpaBUJia, OMJI0 HAMEPHO UJIM U3 pas3Jora HeGPUK/bUBOCTH, pater
familias je 6uo fyaH Jla HAJOKHAa/IU IITETY, OJHOCHO Jla 0 roBapa 3a LTeTy
KOjy je meroBo Jinlle alieni iuris ©av po6 HaHeJso TpeheM JIMIY UK Aa Npeja
JleqrkBeHTa owteheHoM y mancipium (noxae deditio - ,ipeaja 36or mreTe”),
KakKo 64 CBOjUM paJioM HaJJOKHA/AUO0 I'YOUTaK Y UMOBUHHU Tyxkuoua. To, ca fpy-

1 HsyseTak oj npaBuJia Jja HUKO HUje 6MO OJrOBOPAH 3a LITETY y KOjoj MOCPEAHO U
HeNnocpeaHO HUje y4eCcTBOBAo, NpeABubao je u Cprcku rpahaHcku 3aKoHUK U3 1844.rogune
(y mamem TekcTy: CI'3). Tako cey cTaBy 2, naparpada 810, HaBOAUJIO ,,...aJTH aKO 61 KO TaKBa
JIMIA y CAy6U JipKao, Koja Cy Kao CKUTHMUIle, HeBa/ba iU U 3JIOYMHIM NT0O3HATH, U KOjU
HUKaKBe HCIIpaBe 3a cebe HeMajy; OH/Ja OH 3a CBY IITETY, KOjy 61 OBU yYUHUJIU, OATOBapaTH
Mopa“. CacBUM je U3BECHO /1a je 0BaKBa oJjpe6a Halwa MecTo y CI'3 kao AupeKTHA TocieAulia
pelieniiyje pUMCKOT IpaBa, Hajinpe y AycTpujckoM rpahaHckoM 3akoHUKY. Cpricku rpabaHcku
3aKOHUK U3 1844., ocmo ussame, beorpana, 1911.
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re CTpaHe, HUje 3HAYMJIO Jia je pater familias oxroBapao 6al 3a CBaKy LITETY
(HIp. 0ATOBOPHOCT HUje [T0CTOjaJsia aKo je LITETY HAHEeO po0 y CTakwy MUjaHCTBA
Wy aute alieni iuris mpuanukoM Tyde y Kpumu)(Apauhesosuh, 1923:34)?%, Beh
ce MMaJia y BUJly CaMO OHA IITeTa Koja je HacTaJia Ha OCHOBY MPABHOT MOCJIa
KOju je uie alieni iuris niv po6 3aKJ/by4MJIo ca TpehrM JIMIEM 110 HAJIOTY pater
familias. Y ToM cnyu4ajy pater familias je 610 y npruBaTHO-IIPAaBHOM OJHOCY ca
TpehuM 1L eM Ha OCHOBY IPAaBHOT 110CJ1a, 3aKOHCKUX NPONKCA U EBEHTYaJIHO
HeI03BOJ/bEHUX PaJbH.

Y oBOM paZly aT je ONILTHU NPUKaA3 04T OBOPHOCTH pater familias 3a ITeTy NpH-
YHibeHy 0Jf CTpaHe iuLa alieni iuris 1 po6oBa, Kao noce6aH 06J1MK 0T OBOPHO-
CTH 3a LITETY NPUYHIbEeHY TYDUM pajiibaMa, a noceb6aH aKIleHaT CTaBJbeH je Ha
OHaj cJ1y4yaj oBe BPCTe 0JrOBOPHOCTH, OJITOBOPHOCTH pater familias 3a ITETy
NPUYUIbEHY O] CTpaHe Jyinna alieni iuris u po60Ba, Kaia cy 61Jjia MMeHOBaHa 3a
KaneTaHa 6poJja (actio exercitoria).

2.[Ipunuke y Ap>KaBU y A06a peny6/IuKe

Y npyroM nepuojy pa3Boja puMcKe Ap:KaBe, y IepuoLy peny6Juke, careorpad-
CKUM LIMPEHEM U EKOHOMCKUM jadyakbeM JipkaBe (IV u Il Bek npe HOBe epe), a
HapoO4YMTO HAKOH NYHCKUX paToBa U naja Kaprarune 201. roguHe npe HOBe epe,
jaBuJa ce noTpeba Aa ce y CBAKOM NOIJieAy O4TOBOPH HOBOHACTAJIUM NPUJIH-
KaMa ¥ notpeb6ama ApyuTBa. PuM Bullle HUje 610 MaJia MOHOJIMTHA 3ajeIHULIA,
KOja ce Kao 10 Taja NpocTUpaJjia Ha celaM OpexyJbaka (septimontium), y K0joj
Cy caMo »KUBeJIU cives-puMcku rpabhany, Beh je 06yxBaTao YUTaBO AIEHUHCKO
MOJIYOCTPBO (Ha KOMe je KMBEJIO XeTeporeHo cTaHOBHUIITBO)(UrwartoBuh,
2012:328)3 a HakoH no6ene Haj Kaprarunom u nesio Cpejozemibe. (Urma-

2 W Cr3y§810HaBoAU 1a OATOBOPHOCT ra3/ie IOCTOjU CaMO Y OHUM CJly4ajeBMMa Kaja je
3HA0 /ia je /10 LITETE AOLILJIO0 O/ CTPAaHe el 0BUX CAYKOEHUKA KOjU Cy CKUTHHIE, HEBA/baJIIIU
WJIM 3JI0OYMHIM, a2 06aBJ/baJIM Cy MOcao no HaJory ra3sze. Tako, ApanbhesoBuh HaBOgH
npumep: ,llpeaysumad H. 3upa [leTpy Heky rpaheBuny. Kande npesysnmaueBe He ma3e npu
3U/Jjaby U 106l MBakby LIUIJIE, TE UCIIYCTE jeJHY LIUIJIY U IIOBpeJie Kora MUMOTIPOJIa3HHUKA.
Xohe v moBpeheHn MONM TPaXKUTHU HAKHAAY LITETE OJ NpeAy3uMada? Je U JOTUYHHU
IITeTHU NOCTYMAaK KaJduH 3a npeay3uMaya Tyhe ges0? OuuriesHo a jecTe, M Ipeay3uMay
noBpeheHoMe He 6 oAroBapao npema tad. 1. § 810. Asu ako je npejy3uMad 3Hao, a Cy
JOTHUYHE HeroBe Kajde CKUTHHUIlE, HEBAJ/bAJIU UJH 3JI0YMHIIM, OH/IA he OH 3a IITETY
oaroBaparu. ['a3fa, nakJe, ogrosapa Tpehum JiMIMMa 3a LITETY, KOjy OBUMA HAaHECY Ta3JUHU
cay6eHu U Bpuiehu o/ ra3/ie HaJIOXKEHU [10CA0, AKO je ra3/ia 3Hao, /1a Cy MY CJAYKOEeHULU
CKUTHHUIIE, HEBAJbaJII[U UJIH 3JIOYUHIIH",

3 Hekwu o/1 MOKOpEHUX HAPO/A Y OBOM ITEPUOAY GUJIU Cy HA 1aJIEKO BUILIEM KYJITYPHOM HUBOY
o Pumibana. To je HapoyuTO 61O cayuaj ca ETpypuuma. OHu cy Beh mo3HaBaJiu pa3BUjeHe
po6OBJIACHUYKE OZJHOCE U BUCOKY TEXHUUKY KYJITYpy, HAPOUUTO Yy 06paau MeTaa...['piy,
KOjU Cy HacTawUBaJU rpazoBe Ha jyry [losyocTpBa, 6UJIU CY MajcTOPU NPEKOMOPCKe
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toBuh, 2012:338)* HoBoHacTa/iuM npoMeHaMa, Koje Cy ce MO3UTHUBHO ped-
JIEKTOBaJIe Ha pa3Boj IpUBpeJie U Koje Ccy JloBeJie U 10 KPYyNHUX pedJieKcuja y
JpyLITBEHOM IOIJIe/ly, BULlle HUje 0/iroBapaJio CTapo, yCKOrpyzo, cTporo, Gop-
MaJIMCTHUYKO MPABO, KOje je jefuHO mpeABubaJsio npaBHy 3aiITUTY KBUpuTUMa
(ius civile, ius Quiritum), y npBoM peAy nateppaMUInjycy.

PasymMe ce, 1a je mpaBo Koje je 6110 CTBOPEHO /0 Ta/a, CTaB/baJo natepdpamu-
JInjacay cpeJiMIITe paBHe 3aLITHUTE, jep je MOporIia 61Ja CTPOro naTpujaxaJi-
Ha Y CBa BJIACT NIpUNajaJa je kbeMy, Kao ony nopoaule. OBa maTpujaxajaHoCT
CYIITHCKU Ce pa3JIMKOBaJia 0/l OHe Kojy cpehieMo Ko/ ocTasiux cTapux Hapoja.’
Bynyhu faje oa/1y4uBao o CBUM NUTakbUMa Be3aHUM 3a 4JIaHOBE CBOje IOPOU-
Ile, IOTUYHA je 61JIa U FheroBa CYyUITHHCKA YJIOTa MPUJIUKOM peryJncamba CBUX
MMOBUHCKO-TIpaBHUX ofHOca. Pater familias je ogny4rMBao o CBUM IpaBHUM
MOCJIOBMMaA KOjU 6H ce 3aK/byYUBaJIH, YK/bY4YjyhU ITPU TOM U 3aKJbydere 6paka
Kao HajouTHHUjer npaBHor nocJa. OTy/a je, beroBo NpaBo Noce6HoO A,01a3UJ10
Jlo U3pajkaja y cay4ajy »keHe W jauna alieni iuris. Kao siMna Koja cy xvBeJia 1o
HEer0BOM IpaBy, OHa Cy UMaJla OrpaHUYeHY NPaBHY CIOCOOHOCT U NMOTIYHY
HeCIOCOGHOCT J1a 3aK/by4y]jy IpaBHe MOCJ0Be, 0JJHOCHO HUje UM IPHU3HABAHO
HU NIpaBo ius comercii y okBUpYy capacitas iuridica.(UrwaTtosuh, 2018:225) To je
JlaJbe 3HAYUJIO /1 je MU Takbe 3aK/byUYrBatba IPABHUX M10CJIOBA, OGUJIO ¥ UCKJBY-
YKBOj HaJIJIEXKHOCTH pater familias, a 6a3upasio ce Ha CABECHOCTHU U NOLITEHY
(bona fides) yroBopHUX CTpaHa.

MebhyTuM, ca cBeyKYIIHUM pa3BojeM y epruoly penyoJivKe, a Ioce6GHO HAaKOH
NYyHCKUX paToOBa, CUTyaluja ce 6UTHO npoMeHua. Byayhu na je Pum y oBom
nepuojy 6uo Beh MohHa U TepUTOPHjaJIHO BeJUKa Jip:KaBa, yce[| yuecTaanx
paToBama, AOULJIO je 0 HaroMuJaBakbe paTHOT IIJIEHA, IITO je ca jeJHe CTpaHe
yTHULAJO0 U HAa IPOMEHY YV CBOjUHCKOj CTYKTYpHU (Il0jaBa NpuUBaTHe CBOjUHE),
Te ce ojaTJie cBe yelllhe jaB/baJia noTpeba 3a ocsio6ahameM of BJAACTH aTep-
damunmjaca (emaHyunayuja cuHosa). Ca gpyre cTpaHe, OKynayuja OKOJHUAX
Hapo/a JioBeJia je 0 Tora Jia ce JAOLLJIO0 V AOAUP Ca Pa3JIMUUTUM KyJATypama,
pas3/IMuYUTHUM A06pUMa, I1a ce, CAMUM THUM, jaBUJIa NOTpeba 3a yyecTasoM Tp-

TproBuHe. Y KaMnamu cy 6uIM BpJio pa3BUjeHU 3aHaTH...[lokopaBajyhu oBe Hapose,
PrMJ/baHU HUCY YHULITHJIN BbUXOBe KyAType. OHe cy caMo GuJie 3aycTaB/beHe Y FBUXOBOM
Pa3BUTKY a 3aTUM yKJ/bydeHe Y pUMCKY paTHY U Jp>KaBHy MauuHy. To je, y BeJIMKOj MepH,
MO UIJIO IPOU3BOHE CHare PUMJ/baHa U BbUXOB ONIUTH KYJITYPHU HUBO.

4 Y oBoM nepuojiy HacTaJe Cy ¥ npBe npoBuHLHje (Cunuauja u Capgunuja). [[poBrHIMjaMa
ce 03HayYaBaJIo MoJipyyje U3BaH MTanuje, Koje je 6UJI0 MOJABPTHY TO PUMCKO]j BJIACTHU U KOMe
je ynpaBJ/bao pUMCKHU HaMeCHHUK.

5 PumMcku naTpujapxaT GHO je U3MeHeH Iy TeM IPaBHUX paBUJa Koja cy paBopu30Baa
arHaTCKO CPOJICTBO Ha payyH KOTHATCKOT: CBa JIMLA Koja Cy Npou3allja o/ npaoua, na
MaKap OHa U He GUJIa y KPBHOj Be3U ca UM 61K cy arHaTH. OBako yTBpheHO Cpo/iCTBO
MMaJlo je 3a LMJb jadakbe BJACTH eda MOpoAULEe Y CBUM acCllEKTHMa APYLITBEHOT )KUBOTA.

400



M. UrwartoBuh | ctp. 397-414

TOBHHOM U 3aKJ/by4YHMBabEM PA3IUIUTHUX IPABHUX MOCJ0BA y UCTO BpeMe Ha
pa3JMYMTUM CTpaHaMa ApxkaBe.® HoBoHacTa/ MM NpUJMKaMa oceGHO je 0/iro-
BapaJio yBoheme traditio kao HedpopMaJHOT HAYMHA 33 CTHULAHbe CBOjUHE, KOjU
je oMmoryhaBao 6p3 mNpoMeT, CTUIlakbeM CBOjUHe a manu in manu. Ocyno6ahame
TPTOBHHE 0J] CTporor ¢popMain3Ma, Koju je 10 Tajia 610 MpUCyTaH Kpo3 popmy
mancipatio, ycioBUO je moTpeby 3a cCy’kaBaweM 06HMMa IpaBHE CIOCOGHOCTHU
pater familias, a y kopucT Jsiuna alieni iuris u po6oBa.

Cy»aBamwe 06MMa [IpaBHE CIIOCOGHOCTH Olja MOPOAMLIEe Y KOPUCT JIULA Koja Cy
»KMBeJIa 10 ’heTOBOM ITpaBy, IOBEJIO je 10 Tora Jia cy Jjinna alieni iuris, ma 4yak u
pO6OBU MOTIJIH [1a UCTYNAjy Y IPaBHO-eKOHOMCKOM IPOMETY U /ia [0 HaJIOTy oLia
nopojule 3aK/by4yjy onpeheHe npaBHe nocsoBe. Ha Taj HauuH pater familias
je Morao Jja yJl0BO/bM CBOjUM HOBOHACTaJUM noTpebama. Mako je npeossaja-
BaJIO CXBaTame, HAPOYUTO KoJ, PUMJbaHa M3 BULIUX JPYLITBEHUX CJI0jeBa, Aa
je AMPEeKTHO y4YeCcTBOBame Jiula alieni iuris 1 po60Ba y TUM NMOCJI0BUMA HUCTIO/]
IbUXOBOT JI0OCTOjaHCTBA, CTapellrHe MOPOoAHLEe PAJO CY Aenjie NPpoPUTe, TAKO
IITO Cy GMJIU BJIAaCHUIIM OBUX p060Ba, a 0Zjpeibe CTapor pUMCKOT [IpaBa cy TO U
npeBubase, HaBoheweM Jla ce6u MprHbHaB/bAMO He CaMO CONICTBEHUM paitha-
Ma, Beh u npeko Apyrux auna, adna alieni iuris u po6oBa, 6UJI0 Jja Cy OHU TO
CTEKJIY, YTOBOPOM HJIM HACJIeICTBOM. Y TOM Cy4ajy pater fanilias, ce cmaTpao
BJIACHUKOM KOjU je y6Hpao NJioJ0Be ca CBOjUX CTBApH.

G.2.86: Adquiritur autem nobis non solum per nosmet ipsos, sed etism per eos quos
in potestate manu mancipiove habemus; item per eos servos, in quibus usum fructum
habeus; item per homines liberos et servos alienos quos bona fide possidemus. De
quibus singulis diligenter dispiciamus.(CtanojeBuh, 2009:122)

MebhyTuwm, yuemthe nuua alieni iuris u po6oBa y IpaBHO-eKOHOMCKOM IPOMETY
JloBeJio je U 10 oapebheHe npaBHe HECUTYPHOCTH, jep HUKO HUje XTeo Ja ce
ca TUM JIMLIMMa YNYIITa y N0CJ0Bake, HUTH Jja CKJalla IpaBHe M0CJI0BE, jep
HUCY UMaJIU BJACTUTY UMOBHHY, a TOCIOZapa HUCY MOTJIM, Ha OBaj HA4YHH,
Jla o6aBe3yjy. OcuM TOra, BeJIMKy CMETHY yK/bYYHUBaWky TUX 0C06a y MPaBHU
IpoMeT Npe/CTaB/baJo je PUMCKO CXBaTakbe /1a yTOBOpU 06aBe3yjy caMo OHe

6 TproBuHCKa pa3MeHa o/iBUjaJia cey AiBa npasua. [[pousBou y kojuMma je PUM ockyeBao
YBO3UJIU Cy Ce U3 NPOBMHIIM]ja, a BULIAK NpOU3BoJa U3 PuMa U OKOoJIMHe ce U3BO3HO.
HajTpakeHuje je 6110 MacJUHOBO yJ/be, 3aTUM BHHA, KOja Cy BpEMEHOM MOTUCHYJIA U TPYKa
BUHA U [,06po ce NpojiaBaJjia Ha UCTOKY. MUJIMOHCKO CTaHOBHUIITBO PuMa u Urtanuje
Jlo6aBJbasio je xxuto ca Cunuauje u us Erunta, pyza ce yposusa us lllnanuje, a 1ykcysHa po6a
ca McToKa. 3a NocsoBee U3B03a Hajuellhe ce Be3yje U3pajja BeslMKe KOJMUMHE IPOU3BOAA
oxn MeTasa y [lyTeosnu, y Hany/bckoM 3an1uBy. BeslMku npoueHaT TProBUHCKe pa3MeHe
O/IHOCHO Ce Ha TPrOBUHY po60BHMa, 360T 3Ha4ajHe noTpebe 3a pafJHOM CHaroM. ¥ cKJaaay
ca reoprapCKHUM IMoJIOXKajeM U IyTeBHMa, MHOTHY IPa/ioBU Cy Ce BpeMeHOM pa3BUJIU Y
TproBayke LIeHTPe, 0J] KOjUX Cy Ce HEKU ClleliMjaau30BaJy 3a ofipeheHy BpCTy TProBUHe.
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KOjH yYECTBYjY Y FbUXOBOM CKJIaNamy. AKO 61 61JI0 TAKBUX KOjU CY CKJIOTTHJIN
KaKaB MPaBHU 110CA0 Ca OBUM JIMIUMA, HUCY HU Ha KOjU HAaYHUH MOTJIU Jla Ha-
nJsaTe cBoje notpaxuBame(lllaparn, 2011:45), jep je 610 peuur 0 NPUPOJHUM
ob6sauranujama (obligationes naturalles), Hey TY>KMBUM aJii HallJIATUBUM. 3aTO
je HOBOHAcTaJsIa CUTYyalUja 3aXxTeBaJa JoJaTHY aKTUBHOCT NPeTopa, Koja ce
cacTojaJiay IOHOIIeY eJIUKTa, KojuMa cy OuJie yBe/ieHe HoBe TYx6e (actiones
adiecticiae qualitatis).(Byjyknuh, 2013:142)” YBoheweM HOBUX TYKOH, GUO je
NpoIIUpeH 06UM OATOBOPHOCTH pater familias, TaKo MITO je OH MOrao Jia o/
roBapa  3a LITETY NPUYHbeHY TYDUM pa/JilbaMa, YUMe Ce IPYKUJIa JoAaTHA
MoryhHocT Tpehum sinnuMa fa 3axTeBajy npaBHY 3alITUTY CYICKUM Iy TEM.

3. Actiones adiecticiae qualitatis

Y 14/by HeCMeTaHOT pa3Boja IPaBHO-eKOHOMCKOT IpOMeTa U IpeBa3ujiakekha
HOBOHAcCTaJle IpaBHe HECUT'YPHOCTH, IPeTOP je IPOHAIIAO0 pelllele, TAKO LTO
je omoryhuo siuniuma alieni iuris u po6oBUMa a CKJamajy NpaBHE MOCJI0Be U
TO TA4yHO y oJipeheHuM cuTyalrujama, Koje je HABOJAMO Y eAUKT, U 3a Koje je
npezBubao npaBHy 3alITUTY TpehuM aunuMa, nyteM oapeheHux Tyx6u. To
je YMHEHO Ha Taj HAYHMH IITO je mpeTop y Beh nocTtojehoj Tyx6H, caMo Merwnao
MMeHa Cy0jeKTa, TAKO LITO je y UHTeHIUju GopMyJie HABOA WO uMe uLa alieni
iuris un po6a, Koje je 3aK/bY4HnJIo IPaBHU M0CAO, 10K je KOHAEMHAaIlHja U Jla/be
6usa ynepeHa npoTuB natepdamuiujaca.(lllapan, 2011:46) Ha oBaj HauuH, 610
je HanmpaBJbeH M3y3eTaK o] MpaBuJia inter partes, npolInpeHa je 6uJa yroBopHa
0JIrOBOpPHOCT natepdamuJujaca (Hokcasas ogrosopHoct), ([pymnye, 1962:166)°
jep Ao Taja naTtepdaMuIrjac HUje oroBapao 3a 3a yroBopHe o6aBe3e CBOjUX
ykyhaHa. Y nu/by pellewa HacTaje NpaBHE CUTYyallUje, 3a/aralbeM mpeTopa
6110 je yBeJIeHO 1IeCT TAKBUX HOKCAJIHUX TY>K6H Koje Cy ce 0JHOCUJIe HAa TAYHO
oapeheHe cuTyanuje: actio quod iussu, actio institoria, actio exercitoria, actio de
peculio, actio tributoria v actio de in rem verso.

7 Op.at.adiecticius - JoaT, HA3UB KOjU CY Cpe/IHeBEKOBHH MPaBHUIHU (TJI0CATOPH) AaJIH,
jep cy ob6aBe3e Koje Cy OHe MPOM3BOAUJIE, GUJie ,IPUA0AATE" OCHOBHOj O/ITOBOPHOCTH
natepdamuinjaca.

8 YBobhemwe HOKcaJIHe OATOBOPHOCTH, I/le TOPOJUYHU CTApELIMHA JIeJIMKTHO 0/iroBapa
3a WTETY KOjy Cy NPUYMHUJIN HeroBy yKyhaHu, 6ua je nocaeauna onurenpuxsaheHor
NpPUHLMIA /1A je 6UJI0 HYXKHO /1a Ce Ha/JOKHA /1M CBaKa IpUYKibeHa lTeTa. MehyTuM, npumMmeHa
OBOT IPUHIMIIA I10 IPABUJIY Ce OJJHOCHUJIA HA OHO JIMLIE KOj€e je IPUYUHMIIO ITETY. AJTH KOJ,
HOKCaJIHe 0ZI'OBOPHOCTH HMaMO CUTYallUjy Koja pe/icTaB/ba U3y3eTaK 0/ OBOT IpaBuUJIa.
Ped je 61J10 0 0/TOBOPHOCTH KO0ja je y BEJINKOj MEpPH CJIMYHA Ca CABPEMEHOM O/ITOBOPHOCTH
poauTesba 3a LITETY KOjy NPUUYMHE KUXOBA Jlella, aJId Ce 0[] e pas3JihKyje jep je 6uja
3aCHOBaHA Ha CaCBUM JpyTrauyMjuM NPUHIUIINMA. PUMJ/baHU Cy HOKCAJIHY OJJTOBOPHOCT
CTPOro Be3UBaJIU 32 JIMYHOCT, TAKO je HOKCAJIHO GHO 0/Ir0OBOPaH CBAaKU naTepdaMuinjacy
4Yujy 61 IOPOJULLY, JIULIE KOj€ je TPUYUHUJIO LITETY, IPeLLIO.
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Actio quod iussu, 6uJa je Ty>k06a KOjoM ce Ipy»KkaJia NpaBHa 3alliTUTa Tpehum
JIUIIUMaA y CJy4ajy Kaja je pater familias napehuBao nuny alieni iuris uiu pooy
Jla 3aKJbyuH o/ipeheHr MpaBHU 0cao ca HeKUM TpehuM Jiniem, Koje je Beh 6110
06aBellITeHo 0 TAKBOM PAaBHOM MOCJIY UJIH aKO je pater familias oBnactuo Tpehe
JIMIIE /1a Ca HbeTOBUM JiMLeM alieni iuris uiv po60M 3aK/byYH oipeheHr NpaBHU
nocao. 3a o6aBe3e Npey3eTe U3 0BAKO 3aKJ/byUeHOT IPAaBHOT MocJia pater familias
je oaroBapao 3a 1eo usHoc ayra (in solidum). OBa Ty»6a je J06KIa HA3UB 1O
usjaBu (iussum), kojy je gaBao pater familias Tpehem siuny.(lllapan, 2011:47)

G.4.70: Inprimis itaque si iussu patris dominive negotium gestum erit, in solidum
praetor actionem in partem dominuvme conpravit; et recte, quia qui ita negoti-
um gerit, magis patris dominive quam filii servive fidem sequitur.(CtaHojeBuN,
2009:318)°

Actio institoria, 6uJa je Ty»06a 1Mo OCHOBY Koje je pater familias in solidum
oAroBapao 3a o6aBese Koje 6M Mpou3allje U3 MPaBHUX MOCJ0aBa Koje cy
3aKJbyYHJIU BberoBainia alieni iuris uJiv po6OBH 0K Cy YIIPaBJ/baJIU TPTOBAYKOM
WJIY 3aHATCKOM Pa/IibOM I10 FbeTOBOM HAJIOTY.

G.4.71: ...Insistoria vero formula tum locum habet, cum quis tabernae aut cuilibet
negotiationi filium servumve aut quemlibet extraneum sive servum sive liberum
praeposuerit, et quid cum eo eius rei gratia cui praepositus est contractum fuerit.
Ideo autem insistoria vocatur, quia qui tabernae praeponitur insistor appelatur.
Quae et ipsa formula in solidum est. (CTanojeBuh, 2009:318)"

Y KJIacMYHOM NIpaBy TY»6a ca UCTHUM /IejCTBOM JIOTIyLITaJa Ce IPOTHUB pater
familias, 32 o6aBe3e Koje 6M y rpaHUIlaMa CBOjUX OBJallhera Ipey3eo procu-
rator omnium bonorum.(UrwaTtoBuh, 2007:20)

Actio exercitoria 6uJa je Ty»6a Koja ce moZiji3aJja y OHUM CJy4yajeBUMa Kaja
6u pater familias noctaBuo nule alieni iuris uiu po6a 3a kanetana 6poza. Oa
Ty»x6a 6uhe npeJMeT noceb6He aHAJIM3€e y HAPEHOM Jie1y paja.

Actio de peculio npeaBubaJia je mpaBHY 3alITUTY 3a OHY CUTYyallMjy Kaza je
pater familias naBao nuny alieni iuris nau poo6y feo uMoBHHe (peculium), Ha
CaMOCTaJIHO yIpaBJ/bake. Y 0BaKBOj CUTyalUjU OH je caMO [eJIMMHUYHO OJi-

9 Hajmnpe, ako je npaBHU I0CA0 3aKJ/byYEH 10 U3PUUUTOj Hape6H (iussum) ona (cTapeluHe
MOPOJIMUIIE) UJIK TOCIIO/[apa, IPETOoP je laBao TyKOy Ha IeJIOKyaH u3Hoc (in solidum) npoTus
oL@ UJIM FOCNIO/Iapa; U TO je MPaBHUJIHO, jep OHAj KOju 3aKJ/byyyje [ocao Nnpe padyyHa Ha Bepy
olla UJIM FOCIOo/iapa, Hero CHHa UM poba.

10 Tyx6a institoria ce ynoTpe6/baBa OH/|a KaJia HEKO IIOCTABH 3a NOCJ0BODY KpUMe UJIH
TproBavke pa/ilbe CUHA UK poba UM 6UJI0 Koje JIMlle BaH NopoAuIle 610 Ja je pob Uan
cJ1060/1aH YOBEK, 1a je ca UM 3aKJ/byYeH YIOBOP y Be3U C I0CJI0BUMa 3a Koje je oBJalheH.
Ha3suBa ce institoria 3aTo LITO Ce OHAj KOjU je NOCTABJbEH 32 MOCJI0BOhY KpuMe (TproBauke
pazme) 30Be MHCTUTOD (MpoAaBaL). U oBa Tyx6a Iy1acu Ha LjeJIOKyaH U3HOC AyTa.
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ropapao 3a o6aBe3e MpeyseTe U3 3aK/byUeHUX NPAaBHUX NOCJ0BA. 3alpaso,
natepdaMumjac je ofrosapao 3a o6aBese caMo 10 BpeIHOCTH MeKy/IdjyMa.
[IpaBHO I/ie1aHO, IEKYJ/IHjyM je U Aasbe OUO Y BJACHHUILTBY pater familias, anu
je cTBapHO TOM UMOBHHOM Y3 oZipeheHa orpaHHUyYerha pacnoJiarao CUH UJIu poo.
Jla 6u ce fokasasio Aa je pater familias jeMuno 3a CHHOBJ/beBe 06aBe3e, 0JHOCHO
ob6aBe3e poba 10 BUCHHE NeKYJIHjyMa, y GopMyapHOM MOCTYNKY, Y GopMyy
cy 6uJie yBoheHe peuu de peculio, na je oTy/ia U Ha3UB 3a OBy TYk6y 610 actio
de peculio.(1llapar, 2011:49)

G.4.72a: Est etiam de peculio et de in rem verso actio a praetore constituta. Licet
enim negotium ita gestum sit cum filio servove, ut neque voluntas neque consensus
patris dominive intervenerit, si quid tamen ex ea re, quae cum illis gesta est, in rem
patris dominive versum sit, quatenus in rem eius versum fuerit, eatenus datur actio.
Versum autem quid sit, egat plena interpretatione. At si nihil sit versum, praetor dat
actionem, dumtaxat de peculio, et edictum utitur his verbis. Quod edictum loquitur
et de eo, qui dolo malo peculium ademerit. Si igitur verbi gratia ex HS.X, quae servus
tuus a me mutua accepit, creditori tuo HS.V solverit, aut rem necessariam, pro V
quidem in slodum damnari debes, pro ceteris vero eatenus, quatenus in peculio est.
Ex quo scilicet apparet, si tota HS. X in rem tuam versa fuerit, tota HS.me consequi
posse... (CranojeBuh, 2009:318)"!

Kopn oBe Tyx06e, pater familias, je Mopao 1a HAMUPYje IIOBEPHUOILLE 110 PeL0Caey
KaKo Cy ce jaBJbaJiy, jep ce CTPOro MOUITOBA0 NPUHLUN occupantis est melior
condicio (D.15.1.10). (Wapau, 2011:49) [lo BUCHMHe BpeJHOCTHU NEKYIHUjyMa pater
familias je ofroBapao 1,eJioM CBOjOM UMOBHUHOM.

Actio tributoria ce KOpUCTHJIAa y OHUM CJay4ajeBUMa Ka/Jia je utie alieni iuris uiu
po6 fobujaso NeKyJujyM 3a Bohewe TProBauKuX U/ 3aHAaTCKUX PaJibH, Na
je momso fo 6aHKpoTa. Koj oBe Ty:x6e HUje NMOLITOBAH pefoc/e] HaMUpPeha
MoBepuJIaLla, Kao LITO je To 610 cayyaj KoJ actio de peculio. U3 Tor pasJiora, ajau
Y3 YHbeHUIle Ja je pater familias xon actio de peculio ofiroBapao 1eJIOKyTHOM

11 TlocToje Takobe u actio de peculio v actio de in rem verso koje je cTBopuo npeTop. Moxe
OGUTH 3aK/by4eH [10Ca0 ca CHHOM UJIM po060M y KOMe HUje 61JI0 HUTH BOJbe HUTH CarJlaCHOCTH
olla MJIM TOCNO/Apa, a /ia je UMaK oJ] TOT 0CJ1a, KOjU je ca OBUM JIMIeM 3aKJ/byYeH, OTal| U1
rocrnojap “Mao KopucT. Kosmka je 61J1a eroBa Jo6MT, Ha TOJIMKHY U3HOC ce Jjaje Ty»k6a. lllTa
ce cMaTpa A06UTH Tpeba noApo6HO 06jaCHUTU. AKO HUje OGUJI0 HUKAKBE JOOUTH, IPETOP
Jlaje jenuHo TYXO0y de peculio u'y eIUKTY Cy YIOTpeOJ/bEHE pevyr U3 OBe TyxK6e. EJUKT
Takohe roBOpU U 0 OHOME KOjH je IpeBapoM 0/ly3e0 NeKYIUjyM. AKo je, IpuMepa paju, of,
JleceT cecTeplivja Koju je TBOj po6 y3e0 o/ MEHe Ha 3ajaM, OH UCIIJIATHO TBOM OBEPHOLY
NeT UJIM je KYyIHO 3a NeT HeKy HeOIIXO/JHY CTBap, HIp. 6paHy 3a NOPO/UILY, @ OCTAJIUX IIeT
MNOTPOIINO HAa HEKHU IPYTH HauMH, 3a NPBUX N1eT flocyhyje ce IleJIOKyIaH U3HOC, @ 3a OCTAIUX
neT OHOJIMKO KOJIMKO ce 6y/ie HalllJIo y eKy/ujyMy. U3 oBora ce Moxe jacHO BUJIETH: aKO je
CBUX JleceT YTPOILIEHO y TBOjy KOPUCT, MOTY /ja 3aXTeBaM l|eJIOKyaH U3HOC...
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CBOjOM MMOBHHOM, 32 [IOBEPHOIIE je GUJIa MHOTO CUTYpHHUja TyxK6a actio de
peculio 3a pa3iuKy oJi Ty»6e actio tributoria.

G.4.74a: ....Sed huic sane pleruflique expedit hac potius actione uti quam tributoria.
Nam in tributoria eius solius peculi ratio habetur, quod in his mercibus est quibus
negotiatur filius servusve quodque inde receptum erit; at in actione de peculio
peculii totius. (CtaHnojeBuh, 2009:320)*2

Actio de in rem verso 6uJa je Ty»6a KojoM ce Mpy»KaJia MpaBHa 3allITUTA Y
OHUM CJly4ajeBUMa Kaza 6u sinne alieni iuris njix po6 HeIWTO yTPOLINJIO Aa
61 1060JbII1AJIO0 T0JI0KA]j pater familias, 1a 61 M060JbIIAJO0 HETOBY CTBAP UJIU
CIIPEYUJIO KeHO Npomnajame. YBohewmeM oBe Tyxb6e 610 je npeaBuheHo joLn
je/lHO mpoley paJHO CPeACTBO, mopes condictio u restitutio in integrum, KOjum
Cy ce OTKJIamaJle NocJeJule HeonpaBJaHor yBehamwa Heurje UMOBHHE Ha
mrtety aApyrorauna.(byjykauh, 2013:143) [laksie, Koz oBe Tyxk0e€, pater familias
je ogroBapao Tpehem JiMIy camMo [0 BUCHHe ob6orahema.

Ha ocHOBy cBera HaBeJ/IeHOT, MOKe Ce BU/JETH Ja je AesiaTHolhy npeTopa u
NedbuHucameM ofpeheHUX HOKCAJHUX TY»KOU Kao cpe/icTaBa NpaBHe 3alITUTE
Tpehux Jsinua, y BeJIUKOM 6M0 OCUrypaH moJioxaj Tpehux Jivua, Koja cy
3aKJby4yMBaJia KakaB paBHHU 10cao ca Juliuma alieni iuris uiv poboBUMa, jep
je pH3MK 3a BbUX0BO €BEHTYaJIHO JIOlIe I0CJI0Bake CHOCHO pater familias. Meby-
THM, OHO LITO Ce 3aXTeBaJIo 0/ Tpehux Jiu1a NpUIMKOM 3aK/byYeha OBAKBUX
IpaBHUX [IOCJIOBA, OUJIO je a yTBP/e U [ia IpoBepe Jia JIU Cy OBa JIMILA 3aUCTa
3aKJ/by4HMBaJia [0CJ0BE HA OCHOBY HaJora natepdamusiujaca, 3aTUM, HallTa
ce Taj HaJIOT OZJHOCHO U KOJIMKA je 61Jjia BUCHHA NIeKyJ/MjyMa, KOjU UM je pater
familias noBepro Ha Kopullheme.

3. Actio exercitoria

[ToTpe6a 3a oApeheHUM cTeneHoM ONPe3HOCTH KoJ, Tpehux Jinna NpuJInKoM
3aKJ/byuMBakba NIpaBHUX NOCJI0BA ca JuLuMa alieni iuris 1 po6oBUMa, Noce6HO
je moJia3uiia 1o u3paskaja v KoJi Ty»06e actio exercitoria. Haume, ako je po6 uiu
auue alieni iuris 6MJ0 TOCTABJ/bEHO 32 KaneTaHa 6poja (magister navis), U ako
je y TOKy IioBU/0€ J0’KUBEJIO HEKY XaBapHjy, MOIJIO je IO CUTYPHOM YIIJI0BJba-
Bamby Yy JIYKY [Jla 3aTpaku 3ajaM o/ 6aHKapa. Y TOM cJiy4ajy, 6aHKap, Kao no-
BepuJial 610 je Ay»KaH Jla IPOBEPH /A JIU je 3aUCTa I0CTOojasio oBJaltheme o
cTpaHe pater familias 3a ynpaBJbare 6poJi0M, Kao U Jja JI je 6poJi 3aucTa TOKOM
JIOBU/0€ 0’KMBEO KaKaB KBap. AKO je 6aHKap TO yCTAHOBHO, y TOM CJIy4ajy

12 ..M 4ecto he 6UTH NOrOJHUje YIOTPEOGUTHU OBY TYKOY YMECTO TUOYTOPHE, jep Ce KOJ
actio tributoria moj NeKyaujyMOM MOApa3yMeBa jeZJHHO po6a KOjoM TPryje CUH UJH POoo,
Kao U I06UT U3 TProBUHE, 10K ce KOJ actio de peculio cBe pauyHa y eKyJIHjyM.
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HacTajaJia je o6aBe3a 3a pater familias, Yak 1y OHUM cCUTyalldjamMa Kajia 64 Taj
3ajaM po6 uJM Juie alieni iuris MpoKoIKaJIo UK nponuso. 0Bo U3 pasJjora ITo
ce cMaTpaJio Jla HUje Y>KHOCT 6aHKapa Jia BOJU payyHa o oBJjallheHOM ULy,
Beh camor pater familias fa 6pyuHe U a3y Kora 1oJ, CBoj KpoB NpuMa U KoMme
IoBepaBa BplLIeme CBOjUX N10CJI0BA.

0 0BOj BPCTH OATOBOPHOCTHU NaTepdaMuIrjaca 3a pajame auna alieni iuris u
po60oBa, MoYHbE Z1a Ce TOBOPH Ca Pa3B0OjeM MOMOPCKe TPrOBUHE U ca CBe YelhoM
IpaKCcOM 3aK/byUUBakha YyroBopa o IpeBo3y pobe MopeM.

3.1. Yz0e0p o npeeso3y pobe mopem

OkynaiujoM OKOJIHUX Hapo/ia, PUMJ/baHU Cy JOLIN Y AOJUD CA OPjEHTATHOM
KyJTYpOM, Koja je OWJia Ha MHOT'O BUIIIEM HUBOY HEro ILITO je TO GuJia pUMCKa.
To je 6uo mepuoA “3aHETOCTH 3a CBe HITO je 6uso rpuko”. [logsiory cBeyKym-
HUX IPOMEHA Y IEPUOY peny6JMKe HUje PeICTaB/bajIo CAMO CyCpeTame ca
IPYKOM KYJTypoM, Beh HHTe3UBHU pa3Boj TPrOBUHE, KOja je YCJIOBUJIA HOBY
MoZIeNly y IPYUITBEHO] CTPYKTYPH. 3eMJ/bOpaJHUKA je 3aMeHHUO0 TProsall.

[IpoMeHa y pyIITBEHO] CTPYKTYPH U AoAUp ca ['pykoM, yTHIAIU CY Ha TPO-
MEHY y IPYLUITBEHOj CBECTH, Ia CAMUM THM U Ha IPOMEHY CXBaTaka CYLITHHE
NpaBHUX OJIHOCA KA0 ¥ TPUXBaTakkhe HOBUX IPAaBHUX NTPaBUJIa 10/ IPUTHUCKOM
TproBauykux norpe6a. CBe Bullle ce HaNyIITao Gopmasu3aM CTapor npasa, 3a
KOra ce CMaTpaJio /1a je OCHOB IPABHOT /IejCTBA, ¥ aKLleHaT Ce CTaBJbA0 Ha Con-
sensus, carJJaCHOCT BOJb€ YTOBOPHUX CTPaHa, Kao U Ha JKeJbe YTOBOPHUX CTpaHa
NPUJIMKOM 3aK/byYUBakha IPaBHOT MOCJIA.

OcBajameM I'puKHUX OCTPBA, @ Moce6HO ocTpBa Pogoc, PuMibaHu cy fommiu y
nmoaup ca Beh moctojehuM npaBu/IMMa Koja cy peryJiucasia mIOMOPCKY TPrOBUHY.
OTyzaje v yroBop o npeBo3y po6e MopeM, 610 e GUHUCAH Y CKJIaAY Ca PEIUIH-
paHUM ofpeJibaMa TIOMOPCKOT MpaBa ocTpBa Posoc, koje cy PumsbaHu Ha3Bau
Lex Rhodia de iactu, na je ¥ caM yroBop o mpeBo3y po6e MOpeM Tako Ha3BaH.!?

YroBop o npeBo3y pobe MOpeM y pUMCKOM IpaBy, 610 je jegaH crnenuduyan
06J11K yroBopa locatio-conductio, TauHuje locatio-conductio operis faciendi, na
Cy CXO/IHO TOMe, CBa NIpaBuJa Koja Cy ce IpHMewUBaJa Ha 0Baj yroBop, Mpu-
MembHBaJjla v Ha eroB cneludryaH 06J1MK (IOABPCTY), HA yrOBOP O IOMOPCKOM
npeBo3y poobe.

13 Lex Rhodia de iactu (“Poacku 3aKoH 0 u36a4eHUM CTBapuMa”), peicTaB/ba TUIHYAH
HNpHUMep OHOTa LITO GUCMO HAa3BaJIM yCHELTHUM IPAaBHUM TPAHCIJIATAHTOM, U TO HE HEKAaKBUM
HaMETHYTHUM pelllerbeM, Beh IpaBUJIOM Koje je cucTeM npumMasal (PUMCKO PaBo), of,
cucTeMa JjoHopa (1J10BU16eH0 paBo PoJioca) cBOjeBOJbHO U KBAJIUTETHO UMIIJIEMEHTHPAJIO.
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JlakJie, yroBop 0 IOMOPCKOM NPeBO3y pobe, Kao cnenududa Buz locatio-con-
ductio operis faciendi, npeicTaB/bao je KOHCEHCYAJHH, BOCTPaHO-06aBe3yjyhy,
TepeTHH, bona fides yroBop, flebruHUCaH ¥ 106a pUMCKe penyO6JHKe, KOjU je
6uo 3amTuheH Tyx6ama actio conducti v actio locat. [Ipema npaBuJiiMa OBOT
yroBODa, jelHA CTpaHa ce 06aBe3rBaJia Zja y yroBOpeHOM poKy o6aBu ofpehe-
HY aKTUBHOCT (conductor), a ipyra /ia 3ay3BparT IJaTu ojipeheHy cymy HOBIa
(locator). TlpeameT oBOT yroBopa 6Uo je He caM paJi MJIM pajHa cHara, Beh Ko-
Ha4yHU pe3yJiTaT paja (opus), Tj. 1a ce mpeBe3e po6a ca jeJHOT MeCTa Ha JIpyTo,
Y HaKHaJa (merces), Koja ce 3a TaKBYy ycJayry niahasa.

/la 61 yroBop 0 IOMOPCKOM IPeBO3y poOe MOTao Aa MPOU3BOH IPABHO /I€jCTBO,
HEOMXO/IHO je 6UJIO ZIa CY Ce YTOBOPHE CTPaHe carJjiacuJie OKO 0Ba JlBa GUTHA
eJleMeHTa yroBopa, Tj. 0 poOU Koja ce JlaBaJia Ha NPeB03, U 0 HAKHaJH, Koja
ce nyiahasia 3a U3BpIlEH NPeB0O3 pobGe MOpeM. YTOBOp ce 3aK/byuuBao usmehy
BJIACHHKA po6e U KaneTaHa 6po/ia, KOjU je y aHTUYKOM IIePHO/Y, 10 TPaBUIY,
610 U BJIAaCHUK O6poza (dominus navis), ma je caMMM THM M 3all0Be1a0 6POIOM
Y y6Upao HaKHA/Ly 32 U3BPLIEHY YCAYTY.

MebyTuM, nyHOBaXKHOCT yroBopa MorJia je fja 3aBucH U of, Tpeher auna. /Jlo
OBOra je JIOL1JIO HELUTO KacHUje, Kaja QyHKIUje BJlacCHUKA O6poJia U KalleTaHa
6pojia HUCY 6uJie 06jelubeHe Y jeHOj IMYHOCTH. To je ynpaBo 610 nepuos,
HaKOH MYHCKUX paToBa Ka/ia je JOLLJIO [0 lMpenha 061MMa IpaBHe CII0COOHO-
ctu imua alieni iuris v po6oBa Ha padyyH natepdamuarjaca, oJHOCHO, Kajia je
JIOLLJIO 10 LIKpewa 06MMa OATOBOPHOCTH naTtepdaMuivjaca 3a pajbe OBUX
squna. Tako je 3a kaneTaHa 6po/ia, o HaJslory natepdamusaujaca, MOrJo a 6yzae
MMeHOBaHO U Heko Tpehe siune (alieni iuris uiv po6), kora je naTeppaMunjac
OBJIACTHO Kao cBOr nyHoMohHUKa (magister navis).

Ha ocHoBy Jj06HjeHOTr HaJsiora magister navis je 3acTymnao BJacHHUKa 6poja (na-
TepdaMuIrjaca) U TEXHUUKHU je ylipaBsbao 6pojoM. Tako je, exercitor navis 61o
6pozap, 0HOCHO MPEBO3HUK, Tj. CTpaHA Koja je opraHu3oBaJia MJ0BUI6eHU
NOZYXBaT, U U3 TOT pa3Jiora je CHOCHMO CBe KOPUCTH U LITEeTe O/ laBakba 6po-
Jla v To in solidum, 1ok je magister navis 6u0 camMo KarneTaH 6po/ia, o HAJIoTy
exercitor navis.(Ilesesp, 2017:311)

3a HacTaHaK ¥ MYHOBAXXHOCT OBOT YyTOBOPA, MMOpeJ; IOCTUTHYTE CarJIaCHOCTU
BOJbA YTOBOPHHUX CTPaHa, GUJIO je HEONXO/AHO U Jla 6Y/1y UCIYHeHH YCJIOBH Y
norjeAy npejaje pobe 3a HapydeHu rmocao. CBa yKpiaHa poba MmopaJia je 6uTu
yIUcaHa y 6pOJCKY KEHbUTY U 0 H0j Ce BPLIMO JieTa/baH Monuc “in scriptis”.
HcnpaBa, Koja je caZipKaJia JieTa/baH NoNKC pobe, HUje Morja GUTH I0CTYITHA
TproBuuMma. Taj IpUMUTHBHU 0GJIMK TEPETHOT JIMCTA MOPAO je 1a CaJ|pKHU UMe
BJIACHUKA TepeTa, ITOMHUC Pobe, IhbeHe 03HAKE, TEXKUHY U KOJUUUHY.
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O6aBe3a ykpuaBamwa pobe, AUPEKTHO ce oJHOCUIA Ha locatora (Hapyduona
mocJia) U 6uJ1a je Hy»KHa NpeTIOCTaBKa 3a 0Baj BUJ locatio-conductio operis fa-
ciendi. Ilpy TOM, U3 caMe IPUPO/ie OBOT YTOBOPA IPOU3UJIA3HUJIO je 1a CY Ce IOJ
po6oM MmoZipasyMeBaJie CBe IOKPETHE CTBAPHU GUJIe OHE [0 IPUPOU TOTPOLIHE
WJIY HEMOTPOIIHE. YKOJIUKO je 6UJI0 pedy 0 HIOKPETHUM a HENMOTPOLUIHUM CTBa-
pHMa, Ha BbUMa je conductor, o IpaBUJY, UMao AeTeHLHjy. AJU aKo je 6uaa y
NHUTaky NOKpPeTHAa NOTpoIIHa cTBap (y cjayvajy TpaHCIOpTa BUHA WJIM XKUTA
MopeM), OH/ia je conductor y TpeHYTKY IpHjeMa po6e 0CTajao U lbeH BJIAaCHUK
y3 06aBe3y Jla 10 U3BPILIEHOM IIPeBO3Y BpaTH UCTY KOJUUUHY UCTE BPCTE CTBA-
pu. [ipyra o6aBesa locatora 6uJia je fa IJaTH LleHY 32 U3BPILEH NPEBO3 poobe.
lleHa je mo nmpaBuJy 6MJ1a U3parkeHa y HOBILY, aJld MOIJIO je OUTH U Apyraduje
oapeheHo. Hajsan, locator je 6uo ay:»KaH Jja 06e36e/11 KaKo YKpIlaBame, TaKo
Y UCKpLLaBamwe pobe, Kasa 61 6poJ, CUTYPHO MPUCTUTA0 Y JYKY. 3@ 3alITUTY
CBOjUX MMpaBa, locator je HA pacnoJiaramwy UMao actio locati, a 'y cay4dajy kpahe
pobe uau omtehewa pobe y TOKy IpeBo3a MOPeM, MOTao je ia KOPUCTHU actio
furti et damni adversus nautas (UrwaTtosuh, 2017:190) u onuuty Tyk6y actio in
factum.

Hajuemhe je 6posiom G61sia mpeBoXkeHa po6a BUIllEe pa3IMuUUTHX BJIACHUKA. Pesjak
je 6uo cay4aj a ce 6poJOM MpeBo3uUJIa poba caMo jeJHOT BjacHUKaA. Kako je
po6a Koja je mpeBoXKeHa MOpeM GUJIa y CBOjUHH BHIIIe MOBepuJala (Hapy4yuJana
1ocJia), y cjay4ajy usbaiuBamma pobe ca 6po/ia (He3ro/ie Ha Mopy, Hamaia nupa-
Ta, 0J1yje..), IelaBaJsio ce Jja Cy BJIAaCHUIIM OUJIM HepaBHOMepHO ourteheHu. 3aTo
ce IOCTABUJIO IUTakE []a JIU je y IyXY MpaBa la y TAKBUM OKOJIHOCTUMA, Ka/Jia
je po6ajeHOT BJIaCHUKA XKPTBOBAHA 3 OMIITE 0GP0 OCTAIUX BJIACHUKA, 1A JIU
KOHAauHU ry0UTaK Tpeba /Jja na[He CaMo Ha XXPTBY. Pelllerbe 3a OBy CUTyaLHjy
je ynpaso cajip>kao Lex Rhodia de iactu, Koju je npeaBubhao jja y ciay4ajy “omniure
xaBapuje”’(bosionya, AMuxuh, [lesesb, 2017) cBu noBepuonu (locatori), Kao u
BJIACHUK 6poja (conductor), coMUapHO CHOCE IITETY Y Cpa3MeEPH ca BpeJHOLIhy
IbUXO0BE CllallleHe pobe.

Paul. D. 14, 2, 1. Lege Rhodia cavetur, ut si levandae navis gratia iactus mercium
factus est, omnium contributione sartiatur quod pro omnibus datum est.

06aBe3a conductora 61a je Ja U3BPIIY HapyYeHH Mocao (IpeBo3 po6Ge MopeM).
JlakJie, mpeMeT leroBe o6aBese (opus), 610 je pe3yaTaT paja-u3BpIleH IPeBO3
po6e MopeM. OBO je HY>KHO GHJIO IOBE3aHO ca IleHOM, KOjy je UMao MpaBo Ja
NpUMH CaMo y cJ1y4ajy KaJa je 06aBHO noBepeH nocao. [Ipu ToM, 610 je fy>xaH
Jla 06e36eJ1 CUTypaH NpeBo3 pobe, U J1a MpeMa po6H MOCTyIa ca HajsehoM
naXkkbOoM Kao bonus pater familias.

3aTo, ’eroBa 0/iTOBOPHOCT, HUje 6uJa omnis culpa, Beh je y HEKUM ciydajeBUMaA
0/ITOBApao Y 3a CTPYUOCT YJIaHOBA CBOje MOCa/ie U CBOjUX MOMONHUKA, a y He-
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KHUM CJIy4ajeBUMa U 3a custodia. OBaj BUJ 0ATOBOPHOCTH, 0/IATHO, je 0TEXaBao
noJioxaj conductora, jep je ’eroBa oZiIroBOPHOCT GUJIa ¥ HHAYe Beh Moo TpeHa,
1y f06a peny6JinKe je fo6ua 06esiexje 06jeKTUBHE 0ATr0BOPHOCTH (culpa in
custodiendo). YBohere 0BOT BH/Ia 0JITOBOPHOCTH OHUJIO je HEONIXO/IHO, jep je OHa
npeJicTaB/bajia 0OCHOB Ha KOMe ce 6a31pao oZHOC ToBepera u3Mehy faBaona u
KOpHCHHKa ycayra. Ca jpyre cTpaHe, HEIIOCTOjatbe OBOT BU/Ia OJITOBOPHOCTHU
JIOBOZIUJIO je 10 OILITET CTalha HECUTYPHOCTH, A CY TAKO 6po/iapH, y jeJHOM
nepuoay, 6UJIM Ha ,JIOLIEM IJ1acy, jep ce cMaTpaJsio Jja Cy 4YeCTO OPraHU30BaHO
JleJIoBaJIM ca Kpa/I/bUBLIMM, a CBe y HAMepH /1a ce6u pu6aBe MPOTUBYIIPAaBHY
UMOBHHCKY 706uT. (Byjyksauh, 2013:432)

3.2. Actio exercitoria

Y npBUM JJaHMMa pa3Boja NIOMOPCKe TProBHHe, IOMOPCKHU IIpeB0O3 06aBJ/bao
je cam matepdamuinujac (dominus navis). To je 610 nepuoa Kaja Cy joil yBeK
dyHKILMje BJlaCHUKA U 3all0BeIHUKA O6posa, 6uJje objeubeHe Y jeJHOj JIUY-
HocTU. MehyTuM, ca pa3BojeM pUMCKe Jip>KaBe, y IpyTroM [epUoy peny6Jiuke,
CBe BHUIIIE Ce, Ka/la je ped 0 IOMOPCKOM NPeBO3y pobe, U3/ BajaJsia nocebHa Juyd-
HOCT, 3alI0BeJHUK Opo/ia (magister navis), Koju je mo HaJsiory natepdamuarjaca
06aBJspao npeBo3 pobe mopem.([lesesp, 2017:315)™* Hajuyemwhe je mateppamu-
JIjac 3a 3aloBe/JHMKA 6po/ia UMEHOBA0 HEKOT 0J1 CBOjUX Jiua alieni iuris uiav
poboBe. Yk/byurBakbe OBUX JIULA y NIOCJA0BE IOMOPCKE TProBHUHE, HYXKHO je
3aXTeBaJIo MHTEPBEHLUjy IPeTOpa, jep ce HaBeJieHa IpaBHA HECUTYPHOCT, Koja
cejaBJbajia My 0CTaJMM CJy4yajeBUMa Ka/ia je GUJI0 peuu 0 3aK/byYUBakby paB-
HUX ocJI0Ba u3Mehy sinna alieni iuris u po6oBa ca TpehuM siMMMa, nojaBua u
y cJy4ajy KaJja cy oBa JIMLa 61Ja IoCTaB/beHa 0/ CTpaHe natepdaMuiirjaca 3a
3anoBeiHUKaA 6poJa. MHTepBeHIUja IpeTOpa Y 0BOM CJ1y4ajy, OJJHOCUJIA Ce Ha
yBobheme nocebHe Tyxk0e, actio exercitoria, Koja je modesia fa purypupa nopes
Jlo Taza noctojehux Ty»k6u 3a 3aMITUTY NpaBa JiokaTopa (actio locati v actio
furti et damni adversus nautas).

JakuJie, actio exercitoria 6uja je Ty»6a Koja ce npUMebUBaJia y OHUM CUTYalHja-
Ma Ka/ia je mTeTa 61sa NIpUYHbeHa TpehuM JIMIMMa, aJld He pajilaMa caMor
nateppamuiujaca, Beh weroBux ykyhasna (iuna alieni iuris unu po6osa). OBy
Ty>x0y omrteheHu je Morao Jja noJUrHe npoTuB natepdamuujaca (exercitor
navis),’> Koju je y KOHKpeTHOM CJ1y4ajy GO JIHIie Koje je ucKopuIinhaBaJio 6poJ
Y KOMe je puna/iaja cBakoJHeBHa JOOUT of, 6poja. To je fasbe 3HAYUIIO U Aa

14 PuMcKo mpaBo MO3HABAJIO je OCUM BJIACHUKA 6poja exercitor navis, ocoby Kojaje 3a
CBOj pauyH podecruoHaJHO 06aB/bajia IOMOPCKHU TPAHCIOPT U Koja je oAToBpasia Tpehum
ocob6ama 3a 06aBe3e U3 6POJCKOT MOCJI0BahaA.

15 OTypau Ha3uB 3a OBY TYKOY actio exercitoria, jep je boMe 61J1a yCTaHOB/bEHA OATOBOPHOCT
exercitora 3a 06aBe3e Koje Cy Ipou3BeJie 0cobe MoCTaB/beHe 3a 3aMl0BEIHUKA 6P0/iay Be3U
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je Koz oBe Ty»6e naTeppamMusrjac oaroBapao y uejauHu (in solidum), kao v Koz
actio quod iussu u actio insistoria.

Y cnyuajy cyzapa 6poioBa, 0 Kora je I0IIJI0 KPUBUIIOM YJIaHOBA I0Ca/ie UIH
magister navis, pUMCKO MpPaBO je CT0jaJIo Ha CTAHOBULITY A natepdaMuiimjac
oZiroBapa nmpema HaueJlMMa OJTOBOPHOCTH 3a IUTETY KOjy MOYHHE Y/IaHOBHU
IEroBe Mocajie, Ha po6u, cTBapuMa U ocobaMa Ha 6poay, ¥ TO Ha KBasujae-
JIUKTHO] OCHOBH (actio furti et damni adversus nautas), na je 3aTo 0JrOBOPHOCT
natepdamurjaca 6uia NpolemeHa, IpeMa NpaBUJIMMa NPeTOPCKOT MpaBa,
in duplum. 3Ha4y, 1a je pUMCKO IIpaBo KO/ cyiapa 6po/ioBa CTajaJsio Ha CTaHO-
BUIITY OJITOBOPHOCTH 10 NPUHIIUITY KpuBHIle.(XopBaT, 1967:8)

Y cutyanujama Kazia je 70J1a31J10 10 6poA0JI0Ma, jOlI O/1 HajpaHUjer mepuoja
[0CTOjaJjia Cy CyIpoTHA pa3Mull/ba/ba O TOME, /ia JIK Y OBOM CJ1y4ajy natepd-
MUJIMjac OATOBApa U 3a OHe CTBApH Koje Cy magister navis v 41aHOBU HeroBe
nocajie 3a/Ap:aJjiy 3a cebe, a Koje cy 6ujie HaHeTe Ha ob6asuy. [Ipema jesHOM
CXBaTaky, CMaTPaJIo ce /ia je I0CTojao npacTapy 06Uyaj Mo KoMe Cy CTAaHOBHULU
06aJie MOIJIM HAaKOH 6po/ioJioMa Jia 3a/ipKe CTBApU Koje O ce HalllJie Ha 06aJjiu
3a cebe, ¥ TO IyTeM oKynaunuje. U3 Tora ce u3BoAM 3aK/by4aK Jia Cy OBO [IPaBO
VMMaJiu OHJIa Y YJIaHOBU IOCaJie, 1a U caM magister navis, ITO 64 y KpajibeM
3Ha4yuJIo fa natepdaMuamjac Huje oarorapao. MehyTum, npema pyrom omniiTe
npuxBaheHOM cxBaTakby, CMaTpaJio Ce [1a Y OBAKBUM CUTYyaljdjaMa Baxku npa-
BUJIO 3a/Ip>KaBatba BJacHULITBA. To je JaJ/be 3HAYMIIO, 1a YKOJIUKO 61 4JIaHOBHU
nocaje UM magister navis, no npexuBeaoM 6poi0JI0My, 3a/ip>KaJiu CTBapH 3a
ce6e (lucrandi animo), onu 61 YuHUIY Kpahy TakBuX cTBapH, (Xopsart, 1967:14)
naje y ToM cayuajy nateppaMuivjac Mopao Aa oJroBapa o 0OCHOBY IeHaJIHe
Ty»x6e actio in factum, vy 1Mo OCHOBY actio furti et damni adversus nautas, na
Y 110 OCHOBY actio exercitoria. HauMe, o110 ce 0 3ak/byuKa /Jja je 6110 Heon-
XOJJHO Jla ce BJIACHULU CTBApU U3BYUYEHUX U3 MOPa, HAKOH 6p0o/0/10Ma, MOpajy
M3jacHUTHU Ja JIU je OGUJIO peyuU o JepeJMHKBUPAHUM cTBapuMa. CaMo HaKoH
OBe M3jaBe BJIACHHKA, Te CTBApU Cy MOIJie OUTHU NpeAMeT NPUCBajamkba, U TO
OKyMallujoM, W caMo y TOM CJy4ajy ce nmaTepdaMuaujac Morao ocjob60AUTH
OIrOBOPHOCTH.

Ca ppyre cTpaHe, CMaTpaJio Ce /1a aKo je HEKO JIMIe, YJIaH [ocajie, magister navis,
KOPHCTHO ONIACHY CUTYaIHjy, CTPaX ¥ TECKOOY, Koja B1aZja IPUJIMKOM GpoJ0J10-
Ma, /ia je TOYMHHUO I'pabex, Koju je 610 13jeJHauY€eH ca N/bavyKallKUM 0X0J0M
(rapina). Y ToM caydajy npoTUB naTepdaMuinjaca je Morja 6UTH NOAUTHY Ta
Y NeHaJlHa Ty»06a, 10 OCHOBY KOje 61 OH 6MO0 0JrOBOPaH 3a YeTBOPOCTPYKY
BpeaHocT pobe. (XopBart, 1967:15)'° HaBejeHa npaBusIa BaXKuaa Cy Uy Caydajy

cnocJsioBamkeM 6poaa. Exercitor je 610 cTpaHa Koja je OpraHM30BaJjia IOMOPCKH NPEBO3, A
je caMUM THM CHOCHO CBe KOPHCTH U IITETe OJ] JaBama 6poaa.

16 Illpema jesHoM peckpulTy apa AHToHHUja [I1ja, npemMa TeXMHU JieJia, MOTrao ce npema
OBUM JIMLIMMa MOKPEHYTHU U KPUBUYHU NOCTYIAK, Y KOMe Cy Ce, 3aBUCHO O/ CTaJexa,
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J,TeHepasiHe xaBapuje“, 106pOBOJbHOT H3b6allMBaba TepeTa ca 6poja y Mope y
OMaCHUM CUTyalMjaMa. Y f06a JycTUHUMjaHa HaBe/leH!U eJUKT 610 je ybpojeH
y JleJIMKTe jaBHOT [paBa, HAPOUYUTO KaJa je GUJIO pevyd O MPeBo3y AprKaBHe
pobe MopeM. Y ToM cJy4dajy magister navis je 61o Ay»aH Jja 6yje cacjayliaH
o/, TOPTYPOM, jep ce paZiiJo 0 3alITUTH jaBHUX UHTepeca.

Y cnyd4ajy cramaBamwa ¥ noMararma Ha MOpy, CaMo jeZJHO MeCTO y JyCTUHH]ja-
HoBUM /Jlurectama ynyhyje Ha To Jja je ujJieja 0 moMmaramwy 6uJa nosHara U
PuMsbanuMa. [losuBajyhu ce Ha ceHaTCKy OIJIYKY U3 BpeMeHa Lapa Kuaynuja,
npeaBubeHo je 610 Ja je TpebaJsio Ka3HUTH, U To npeMa Lex Cornelia de sicariis,
CBe OHe KOju O CUJIOM CIIPEYHJIH Ja Ce He TIOMOTHE OPOJ1y UJIM JbyAMa Ha 6poay
y onacHocTH. (XopBaT, 1967:23) 3 oBora Moxe fia ce OCpeHO 3aK/by4H /ia je
rnoMarame 6UJI0 061MYajHa JYIKHOCT, U J]a YKOJIMKO OU TO YCKPATHUJIU YJIaHOBU
nocajie WU magister navis, Kojy cy 1o HaJory natepdamuinjaca obaBsbaau
IJIOBUI0€HU NOAYXBAaT, Jla je maTepdaMuIMjac U y TOM CJay4ajy MOoTao 6UTH
[03BaH Ha 0JITOBOPHOCT 110 OCHOBY actio exercitoria.

4. 3ak/by4ak

Ha ocHOBy cBera HaBeZleHOT y pa/Zly, MOXe Ce 3aKJbyYUTH [Jla je CTapOo PUMCKO
NpaBo CTPOro NOIITOBAJIO NPUHLMI intuitu personae Kajja cy y NuTamwy ouje
KOHTpaKTHe o6aBe3e, 0JHOCHO Jla je BaXKUJI0 IPABUJIO Jla yTOBOpHU 06aBe3yjy
CcaMo OHe KOju yYeCcTBYjy Y bbUXOBOM cKJianamwy. Ca jpyre cTpaHe, Ka/Jia je 6uia
y IUTawy JJeJIMKTHA 0 FOBOPHOCT, BaXKUJIO je TPaBUJIO Jla HUKO HUje 610 AYKaH
Jla o/iroBapa 3a LITeTy Koja je HacTaJsia TyhoM pasboM, OJHOCHO Z1a HUKO HUje
610 0rOBOpAH 3a LITETY Y KOjOj MOCPEHO UJIM HENIOCPE/JHO HUje yYeCTBOBAO.
MebhyTuM, ca cBeyKYIIHUM pa3BojeM y eprUoy penyOJivKe, a IoceOGHO HAaKOH
NYHCKUX PAaTOBa, CUTyallMja ce 6UTHO nMpoMeHuJa. byayhu sa je Pum y oBom
nepuojy 6uo Beh MohHa U TepUTOPHUjaJIHO BEJUKA JIp:KaBa, yCe[, yuecTaanx
paToBama, JAOLLJIO je 0 HATOMHUJIaBakbe paTHOT IIJIEHA, LLITO je ca jeJHe CTpaHe
YTHULAJ0 U HAa IPOMEHY y CBOjUHCKOj CTYKTYpHU (Il0jaBa NpuUBaTHE CBOjUHE),
Te ce ojaTJ/ie cBe delllhe jaB/basia noTpeba 3a ocsio6ahamweM o/ BJAACTH naTep-
damunujaca (emaHyunayuja cuHosa). Ca gpyre cTpaHe, OKynayuja OKJI0HUX
Hapo/a J0BeJa je 0 Tora Jia ce JOIJIO Y JOAUD ca pa3JIMYUTHUM KyJATypama,
pas3/IMuYUTHUM A06pUMa, 11a ce, CAMUM THUM, jaBUJIa NOTpeba 3a yyecTasoM Tp-
FOBUHOM M 3aK/by4YMBalkeM Pa3JIMYMTUX IIPAaBHUX [10CJI0BA Y UCTO BpeMe Ha
pa3JIMYUTUM CTpaHaMa Ap:kaBe. HoBoHacTa/s MM npuarMKaMa nocebHo je oAro-
BapaJio yBoheme traditio kao HedpopMaIHOT HAYKHA 3a CTUIlAbe CBOjUHE, KOjU
je omoryhaBao 6p3 NpoMeT, CTULlalkbeM CBOjUHe a manu in manu. Ocynobahame

NpUMemHBaJle jaBHe KasHe (lnbarme U pJeranuja), ocy/ia Ha jaBHe pajioBe, OJJHOCHO Ha
pajioBe y pyAHULMMA 3a pOGOBE.
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TProBHHe 0J cTporor ¢popMainu3Ma, KojH je 10 TaZa 61M0 IpUCyTaH Kpo3 GopMy
mancipatio, ycJ0BUO je moTpe6y 3a CyKaBawbeM 00MMa MpaBHe CHIOCO6GHOCTHU
pater familias, a y kopucT sidna alieni iuris v po6oBa. Cy>kaBame ob6rMa paBHe
CIOCOGHOCTH OLla IOPOUIle ¥ KOPUCT JIMLA KOja Cy )KUBeJia [0 ’ber0BOM IIPaBYy,
JlOBeJIO je 0 Tora Jja cy Juua alieni iuris, ma 4yak ¥ po60BHA MOIJIU Jla UCTYMAjy
y MIPaBHO-eKOHOMCKOM NPOMETY U Jla [0 HAJIOTy olia MOPOoJULe 3aK/bydyjy
oznpebheHe npaBHe nocJsose. Ha Taj HauuH pater familias je Morao Jja yA0BOJbU
CBOjUM HOBOHACTaJIUM NoTpebama. Yueinhe sinna alieni iuris u po6oBa y mpas-
HO-eKOHOMCKOM NIPOMETY JI0BeJIO je U 10 ogpeheHe npaBHe HECUTYPHOCTH, jep
HUKO HUje XTeo Jia Ce ca TUM JIMLMMa YIyLITa V¥ I0CJA0Bakbe, HUTU Jla CKJIala
IpaBHe [10CJIOBE, jep HUCY UMaJIM BJACTUTY UMOBUHY, a rOCIOiapa HUCY MOTJIH,
Ha OBaj Ha4yuH, a 06aBe3yjy. AKO 6M GUJIO TAKBUX KOjU Cy CKJIOMUJIN KaKaB
IpaBHU MOCA0 €A OBMM JIMIIMMa, HUCY HU Ha KOjHU HAaYUH MOTIJIM /a HalJjaTe
CBOje MOTpPaXKUBakbe, jep je 610 peun o NpUPoJHUM obauranujama (obligati-
ones naturalles), Hey TY>KVBHM aJ/ld HallJIATUBUM. 3aTO je HOBOHACTaJa CUTya-
[[1ja 3aXTeBaJia J0JaTHY aKTUBHOCT IIPETOPA, Koja ce cacTojasia y JOHOUIEHY
e/IMKTa, KojuMa cy 6uJie yBeJZieHe HOBe TyX0e (actiones adiecticiae qualitatis).
YBobhemweM HOBUX TY6H, 6UO je MpOIIUpPeH 06UM 0 TOBOPHOCTHU pater familias,
TAKO LITO je OH MOrao Jia 0/iroBapa U 3a IITeTy NpUYrHbeHy TyhuM pajimama,
YHMe ce pY>KuJa JoAaTHa MoryhHocT TpehuM inijuMa /ia 3aXTeBajy NpaBHY
3alUTUTY CyACKUM nyTeM. Ca ipyre cTpaHe, pa3BojeM OBaKBe BPCTe IPaBHUX
MI0CJIOBA, KOjH Cy Ce 3aK/byUHUBaJIH [0 HAJIOTY naTepdaMuirjaca, CTBOPEHH Cy
6111 TeMeJbU 3a pabhame jeJHOT HOBOT MUHCTUTYTA, KOjU he ce 10jaBUTU 3HATHO
KacHUje y pUMCKOM IpaBy, mandatum, yToBOp 0 3aCTYNHHULITBY.
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LIABILITY FOR DAMAGE CAUSED BY ACTIONS
OF ANOTHER IN ROMAN LAW

Summary

Roman law strictly underlined the principle of intuitu personae in contractual
obligations. When it comes to civil liability for delicts, the rule was that no one
was to be held liable for the damage he did not cause directly or indirectly. Howe-
ver, when frequent warfares resulted in the accumulation of loot, which led to the
emergence of private property, there was an increasing need for the liberation
from the influence of the pater familias. At the same time, the development of
trade required participation in legal transactions and the liberation from strict
formalism by introducing traditio as an informal way of acquiring property. The
new circumstances required to narrow the scope of the legal capacity of the pater
familias, in favor of alieni iuris and slaves, in order to enable them to participate
in legal and economic transactions, according to the orders of the pater familias.

Although a step forward in trade liberalization, these changes generated some
legal uncertainty, due to the restraints imposed by third parties regarding legal
transactions, and considering that alieni iuris and slaves did not have their own
assets. These legal transactions represented the obligationes naturalles, which
did not enjoy judicial protection. The adoption of the edict which introduced new
actions (actiones adiecticiae qualitatis) extended the scope of responsibility of the
pater familias for damage caused by actions of another, thus providing additional
opportunities for third parties to seek legal protection by judicial means. By in-
stituting this extended liability, the pater familias was obliged to compensate the
damage caused by a person alieni iuris or slave from his household to a third party,
or to hand over the delinquent to mancipium in order to compensate the loss in the
plaintiff’s property, which ultimately corresponded to the need to adapt the legal
solutions to the new trading circumstances, while preserving legal security.

Key words: damage caused by actions of another, pater familias, noxal liability,
alieni iuris, slaves, actio exercitoria.
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