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AJIEKBATHOCT KOHLENITA /bY/ICKHX ITPABA

Ancmpakm: [locmojehu koHyenm /bydckux hpasa 6a3upd ce Ha CX8aMarsy
da swydcka npasa npunadajy c8uM Joyduma Ha 0OCHOBY came HurbeHuye da
cy syou. Unak, nocmoje aymopu koju dogode y numarbe makas KoHyenm.
Hus osoe pada je da npesenmyje HajsHa4ajHuje meopujcke cmagose o
08oM numaty. [loped moea, aHaausupaHe cy kpumuke nocmojehez KoH-
yenma swydckux npasa. [lomeHymu yussesu ocmseapeHu ¢y npuMeHoM
KOHYenmyaJiHe aHaJ/iu3e npasa, 0eckpunmueHo-K8a 1umamugHoz Memo-
da, undykmuseHoz memoda u cuHmese nocmojehux casvarsa. Pad npeod-
cmas.s/ba nokywaj da ce npuMeHoM 08UX Memodd 002080pU HA NUMArE
da su je nocmojehu koHyenm seydckux npasa adekeamad. Pesyamamu
ucmpascusarea ykasyjy Ha mo da nocmojehu koHyenm sbydckux npasa
Jjecme adeksamaH. Mehymum, aHaau3a je ykazasaa Ha odpeheHe caabocmu
nocmojehez koHyenma, npe cgeza Ha c/1a6€ HA030pHe MeXaHU3Me HAO UM-
n/eMeHmMuparbeM U usspuierbem 06ase3d us y2080pa o0 LyOCKUM NPpAsUMAa
Koje cy dpacase npemxodHo pamugukosasie, wimo 0o800u y numaree egu-
KacHocm y2080pa kao jedHy 00 ocHO8HUX cepxa npasa. [lokasaio ce da cy
02paHU4era /bYICKUX NpAsd, NOCe6HO Kada cy y numarsy hakyamamusHa
02paHUYErsa, N0O/0XHCHA 340ynompebama, npesacxodHO ycaed HepemKo
HeodpeheHux nojmosa u3 pecmpukmueHux K/aysy/d. Mnak, docadauira
npaxca Eeponckoe cyda 3a sydcka npasa nomozaa je y paceemsbasarby
Mux nojmMoea, Yume je npakmuyHo nocmasu.ia epavuye 806U 0picasa y
mom cmucy. 08u pe3yamamu uMnAUyupajy nompee6y 3a ychocmassareem
Jjauux Ha030pHUX MeXAHU3AMA HAO Y2080pUMA 0 JbydCKUM hpasumd, Wmo je
KOpaK Koju HeuU36ex1CcHo 3axmesa noAumu4Ky 80/by MehyHapooHe 3ajedHuye.

KmyuHe pevu: wydcka npasa, ozpaHuyersa /bydckux npasa, Eeponcka
KOH8eHYuja o sbydckum npasuma, MehyHapodHu nakm o 2pabaHckum u
NOJIUMUYKUM NPAsuMa.
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1.YBog

MebyHapoaHO IpaBo /bYACKKX IpaBa JaHac UMa yHUBep3asHy npuxBaheHocT
U BaXXU 3a je[JHY O] HajXyMaHUJUX I'paHa npaBa. MnakK, KOHLENT JbYACKUX
npaBa HUje 6e3 KOHTPOBEP3U. AyTOpH Ce CIope 110 NUTaKY Jla JIU je KOHLENT
JbYACKUX TpaBa aJieKBaTaH WJIM ra je MOTpeGHO U3MEHHUTHU, Te yY3eTH Yy
063Up KapaKTepUCTUKe pa3JUYUTHUX 3ajeJHULA JbYAU, OLHOCHO IPCTYIUTH
CBOjeBPCHOj pparMeHTalUju OBe I'paHe NpaBsa.

Y oBOM pajy aHa/iM3UpaHa je aJeKBaTHOCT mocTojeher, yHuBep3aJHOT
KOHIeNTa JbYICKUX IPaBa M yKa3aHo je 360T yera CTAaHOBUILITA IpeMa KojuMa
noctojeNu KOHLENT HUje oNlTUMaJaH HUCY HajcpehHUja pemewa. C 063upom
Ha To Jja edUKACHOCT yroBopa Koje cy Ap>KaBe NpeTXoHO paTuduKoBaJe
JIOTIPUHOCH a/leKBAaTHOCTU KOHILENTa JbYACKUX NpaBa, y pajAy je nocebHa
nakwa nocBeheHa 1 0BOM NUTamwy. Y pajly je pa3aMaTpaHoO U MU Take 360T yera
Jp2KaBe IOLITY]y, OAHOCHO He NOLITYJy yroBope 0 JbYACKUM IIpaBUMa Koje Cy
npeTxonHo patudukoBaJe. [loce6Ha naxkwa nocseheHa je U orpaHUYeHUMaA
JbYJICKHX IIpaBa c 063MPOM Ha TO /ia HeJJ0BOJbHO IIpeLiu3He o/ipe/ioe U3 yropopa
0 JbYZICKMM IIpaBUMa OCTaB/bajy IIMPOKO NOJbe CJ060HE NpPOLEHE, alu U
MoryhHocT 3J10ynotpeba.

HcTpaxxuBame je okasaJio [ia NocTojeNu KOHIEeNT 3aluTHUTe JbYACKUX NTpaBa
Ipe/iCTaB/ba OMOPTYHO pellekhe, ajlu 1a OH, MI1aK, UMa CBOjUX MaHa y BUAY
cJabux HaA30PpHUX Me€XaHU3aMa U HeJOBO/bHO IMPENU3HHUX PECTPUKTUBHHUX
KJ1ay3y/aa KoJ GaKyJITaTUBHUX OTpaHUYeHha. Y CBAKOM CIY4ajy,y pay ce UCTUYe
Jla KpUBLia He Tpeba TpaXUTHU y MehyHapoiHOM NIpaBy /by CKUX NpaBa, Beh y
NOJIMTUYKOj BOJbU JpKaBa 6yAyhu a oHe Mpe/icTaB/bajy aZpecaTe HOPMU U3
yroBOPa, 0JJHOCHO Jla Cy OHE O/ITOBOPHE 3a (He)MOLITOBaK€e HbUXOBUX O/Ipe/0OH.

Kako 61cMo pa3yMesiv 1ojMoBe KOjH 06JIMKYjy TapaUrMy HallleT UCTPAXKUBaba,
y paay je kopuuinheHa KOHIleNTyaJ/iHAa aHAJIM3a IPABa, JI0K je IeCKPUIITUBHO-
KBaJIMTaTUBHUM MeTO/I0M U3BPILIEH NperJe/ NocTojehe TeopUjcKe IUTEpPAType
13 oBe 06J1aCTH, Ha OCHOBY 4era je U3BpllIeHa CUHTe3a nocTtojehux cTaBoBa
aKaJleMCKe jaBHOCTH. AHAJIM30M Ca/ip»Kaja pesieBaHTHe mpakce EBponckor cyza
3aJbY/CKa IpaBa UH/[YKTUBHUM METO/IOM U3BeJIeHH CYy 3aKJ/by4I[1 O IOMAllIajy
PEeCTPUKTUBHUX KJay3yJa. Ha Kpajy cy cHHTe30M ca3Hama npeJcTaB/beHE
NpeJHOCTH U HeloCTal U nocTojeher KOHIENTa JbY[CKUX NPaBa.

Wmajyhu y Busy HaBeJleHO, pa/J| je opraHu30BaH Ha cjefehu HauuH. Y npBoM
JleJly pajia TpaXku ce O[rOBOp Ha NHWTame Jia JIM je KOHLEeNT YHUBep3aJHUX
JbYACKUX TpaBa ajJiekBaTaH. /lpyru JAeo paja mnocBeheH je HCIHUTUBAKY
edukacHOCTH yroBopa o JbYICKMM IpaBUMa, 10K ce y TpeheM ey aHaM3upa
orpaHuueme JbYJACKUX MpaBa, ca MOCEOHUM OCBPTOM Ha QaKyaTaTUBHA
orpaHU4Yema U ieporaliyjy, a yKkasaHo je U Ha alicoJIy THO 3aliTuheHa npasa. Ha
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Kpajy cy npe/cTaB/beHa 3aK/by4YHa pa3MaTpara ca yKka3uBalbheM Ha MOryhHoOCT
yHanpebhemwa nocrojeher KoHlenTa JbyACKUX NPaBa, a y [{UJby OCTBapUBamba
NYHOT MOTEHIWjaJa yToBOpa O JbY/ICKUM ITpaBUMa.

2./la 1M je KOHLeNIT yHUBEP3aJIHUX JbYACKUX IIpaBa aJleKBaTaH?

JenaH o OCHOBHUX NOCTYJs1aTa MehyHapOAHOT NpaBa jecTe YHUBEP3aJHOCT
JbYICKUX MpaBa. Haume, ucTude ce, YKOJHUKO Cy JbyZCKa IpaBa, HA OCHOBY je-
3MYKOI TyMaueka, IpaBa Koja pUIazajy CBUM Jby/JUMa Ha OCHOBY UHHbeHUIle
Jla Cy Jby AW, OHZIA CY JbYJICKA ITpaBa YHUBepP3aJiHa M0 CBOjoj AebuHunyju. Ucto
TaKO HaBO/ U Ce /la Cy HeKa IpaBa, [IONy T IpaBa Ha >KMBOT, IpaBa Ha CJ1060AY U
3abpaHy POICTBA, IpaBa Koja npuJa3e BeoMa 6J1M3y IPaB0oj YyHUBEP3AJIHOCTHU
(Donnelly, 1984: 400-417), kao u Aa cy cj060/1a 0 TeHOL[K /14, POTICTBA U TOP-
Type yHUBep3aJHo npuxBaheHa, a y UCTo BpeMe, mpaBuJia ius cogens (D’Amato,
1982: 1129).

3abpaHoM porncTBa 6aBuJa ce 1 Komucuja 3a MehyHapoHO TpaBo KOMeHTapH-
myhu oapenbe KonBeHLMje 0 yTOBOPHOM IIpaBy 0 ius cogens HopMaMa. Haume,
KoMucuja je uctraksa fa o6uyajHo MehyHapoHO IpaBo He caMo Ja 3abpamwyje
poIcTBO, Beh Jia je 3abpaHa poICcTBa jeZlHA OJf HAjOUMTJIEAHUjUX U HAjy TeMeJbe-
HUjUX ius cogens HOpMU.!

Wnak, HekH ayTOpHU cMaTpajy Jia ce y KOHLENTY /by CKUX IIpaBa MOTY YOUUTH
KOHTpPOBeP3e, Ia YI1030paBajy Ha OMAacHOCT Aa ycjaej npoardepaluje peruo-
HaJIHUX MHCTpYyMeHaTa oBakBe ¢opMyJalivje jeHAKOCTH Y ONIITUM MehyHa-
POJHUM MHCTPYMEHTHMA OCTaHy 6e3 NpaKTUYHOT JejcTBa. Tako, Ha MpUMep,
HaBoO/ M ce a AbpuyKa oBeJsba 0 JbYJCKUM IpaBHUMa CaAP>H1 IpaBa Kojux HeMa
y EBpOIICKOj KOHBEHIIUjH O JbYACKMM IIPaBUMa UK Y AMEepUYKOj KOHBEHIIUjH O
JbyZickuM npaBuMa (Baehr, 2000: 8). Mako je HaBeZieHa YMbEHHUIIA Ta4YHA, OBO
CTAaHOBUUITE HUje Henmo6UTHO. HauMe, He 64 TpebaJsio JOBOAUTH y NUTAHE YH-
TaB KOHLENT YHUBEP3aJHOCTH JbYICKUX [1PABa YKOJIUKO II0CTOje HeKe He3HATHe
pasJ/iMKe y NIpaBHUM CUCTEMHMa, oce6HO UMajyhu y BUJly eBUJIeHTHE pa3JjiuKe
y KyJITYPH Ha HUBOY He CaMO KOHTHHEHATa Hero U Jip>kasa.

MebhyTHM, Hay4yHa ¥ CTPY4YHA jaBHOCT HUje jeIHOIVIACHA 10 MUTAaYy Jla JIU je
aKTyeJIHM yHUMBep3aJIHU KOHLeNT JbYACKUX IIpaBa ONTHUMAJIaH, Te ce 3aJaxy
3a peKOMIO3UIU]jY JbYACKUX IIpaBa U peJia3ak ca ,lpaBa” Ha ,JOCTOjaHCTBA”,
ncTuuyhu fa ce TuMe n3beraBajy HemoTpebHe MOJUTHYKe TeH3Uje uaMehy
Jp>kaBa. MUcTuuy 1a yHUBep3aJiHa Jby/ICKA [IpaBa He y3UMajy y 063Up pambuBe

1 International Law Commission, Document A/CN.4/163, Report of the International Law
Commission on the work of its Fifteenth Session, 6July 1963, Official Records of the General
Assembly, Eighteenth Session, Supplement(A/5509), llpey3eTto 15.10.2018. http://legal.un.org/
ilc/documentation/english/reports/a_cn4 163.pdf.
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MUKPO 3ajeIHHMIIe U MapryuHaJdu30BaHe JpylITBeHe rpymne. Takohe, uctuye ce
J1a 61 oBa pedopMa, c 063UPOM Ha TO Jla KOHIIeNIUja JbyACKUX IPaBa MOTHYE O]
3ama/HUX Ip>KaBa, MUHUMH30BaJIa, aKo He M eJTMMUHNCAJIa, aKy THE MaTepujaJi-
He HejeIHAKOCTH Koje oMmoryhaBajy MohHUM Jip>kaBaMa /la UMIIJIEMEHTHPA]jY
CBOje COIICTBEHE UMIIEPUjaIUCTHYKE HAMepe CKPUBEHE T10/] BEJIOM ,,JbYACKUX
npaBa” (Regilme, 2018: 8-11).

OBU npe/JIo3U, YUNHU Ce, IpeHebperaBajy YnmbeHHUILy Jla pas3jiuke Mehy Hapo-
JiuMa HUcy per se Jioie. lllTaBuiie, oHe cy Hen36exHe UMajyhu y BUy UHXe-
pEeHTHe pasJiuKe y TPAJHUIHUjU U KyJATypH Hapoa. Morsio 6u ce pehu ga 6u
Jioure 6uJie pyH/JaMeHTaIHE PAa3/IHKe Koje 6 ce, TpuMepa pajiu, 0AHOCHJIE Ha
NpPaBO Ha >KMBOT MJIM Ha 3a6paHy POICTBA TAKO Jla UX HEKU HAPOAU MPU3HAjY
Kao ancoJiyTHo 3aumTuheHa npaBa, a APyry UxX Nak urHopuiny. Mmnak, 4uHu ce
Jla ce YMTaBa MehyHapoiHa 3ajeHUIA 3a/1aKe 32 3aITUTY OBUX TpaBa. CTora,
YHHMU Ce J1a KPUTHUKE MONYT OHUX Jla YHUBEp3aJsHa JbyACKa IpaBa He Y3UMajy
y 063Up parbUBe MUKPO 3ajeJlHUIe U MapruHaJu30BaHe JIpyIITBEHE TPyIe
HUCY OCHOBAHE.

Moryhe je na je fe6aTa o MOhHUM 3amaJHUM JAp>KaBaMa JIeJJUMUYHO UHCIIH-
pUcaHa CTpaxoM O/, eBEHTYaJIHOT YTHIldja TUX Ap»aBa Ha KapaKTepUCTUKe
pamUBUX MUKPO 3ajeJHHIIA U MAPTHHAJU30BAHUX Py IITBEHUX rpyna. OBakBU
CTpaxOBY HUCY NNOTIYHO HeyTeMeJbeHH, aJIu Cy, YUHU Ce, IpeTepaHu. HanmMe,
YKOJIMKO Ce MMa y BUJY /A je 3alITUTA JbY/ICKUX MpaBa UMIIepaTUB YU TaBe
MebhyHapo/He 3ajeIHUIE, jaCHO je Jia CBe 3ajeJHULe OBOT CBeTa, Y Ma KOM 006-
JIUKY, TE€X€e 0CTBAapUBamy JbYACKHUX MPaBa, 6apeM OHUX HajOCHOBHHUjUX.

3.[Mutame epUKACHOCTH YTOBOPA O JbYACKUM MPABHUMa Yy KOHTEKCTY
aJleKBaTHOCTH nocTtojeher cuctemMa 3aliTUTE JbYACKUX MPaBa

JemaH o acnekaTta aJieKBaTHOCTH nocTojeher KoHIeNnTa JbYACKUX IpaBa orie[a
ce 'y epUKACHOCTH IPUMEHE YTOBOpPaA O JbYyACKUM IpaBUMa Koje Cy JipKaBe
paTudHrKoBaJse. YKOJUKO YTOBOPH O JbYJCKUM NMpPaBUMa He MPeACTaB/bajy
HUILITA BUILE OJ] ,MPTBOr CJIOBA Ha Nanupy", jacHo je fa noctojehu kKoHUuenT
JbY/ICKUX IpaBa HUje 0/ITOBOPHO HA Ba’KaH U3a30B U /1, CTOTa, 3aXTeBa IPOMEHE.

Y nuTepaTypu ce ykasyje Aa 6pojHe paTudUKalLMje yroBopa U3 MaTepuje by k-
CKHUX NpaBa Npe/CcTaB/bajy ,1apajoKc Npa3Hux obehawa’. Haume, oBU yroso-
pH yrJIaBHOM MMajy cjabe HaJA30pHe MeXaHU3Me, LITO NOJCTHYE JpXKaBe Ja
patudukyjy yroBope paau window dressing-a, na 4ak MOTy NpeJiCTaB/baTH U
nmapaBaH TUM Ap:KaBaMa 3a Kpllewe byACKuX npasa (Hafner-Burton, Tsutsui,
2005: 1378).
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WMajyhu y Busy ciabe Ha/i30pHe MeXaHU3Me, YTULAj paTHdUKallMje yroBopa
0 JbyJACKUM MpaBUMa Ce YeCTO JOBOJU y Be3y ca JleJIOBakbeM HeBJIaJUHUX
opraHusanuja U MehyHapoJHoOr npaBa yonuTte. HaBoau ce a NO3UTHBHU
edexTu patudukanuje HUCYy pe3yaTaT caMe patudrkanuje, Beh npuTucka
KOjU BplIM MehyHapoJHO ApyIITBO, U TO KPO3 HeBJaJHe opraHusanuje (Haf-
ner-Burton, Tsutsui, 2005: 1373-1386). Kopak ga/be uay ayTopu Koju TBpAe
Jlay OAICYCTBY HeBJIaJIMUHUX OpraHu3anuja patudukaivje HeMajy NO3UTHBHOT
edeKkTa UJIM Yak UMajy HeraTuBHOT edpekTa (Neumayer, 2005: 926).

[Tosiemuke y Be3u ca (He)epukacHourhy yropopa o JbyJACKHMM NpaBUMa pe3yJi-
THpaJie Cy U eMIIUPHUjCKUM UCTPaKUBabeM Ha Ty TeMy. Tpaxkehu oAroBop Ha
MUTake Jla JIU Cy yTOBOPH O JbYJICKUM NpaBUMa ePpUKACHU, XaTaBe] Y CBOj0j
CTYAMjU HYje HaulllJIa HY Ha jeJlaH MehyHapoJHU yTroBoOp YHja je paTudukaiuja
JlonprHesia 60/b0j MPaKCH MOUITOBAKA JbYACKUX MPABA, JIOK je, ICTOBPEMEHO,
YTBpJAMJIA [la Ce HEKOJIMKO yroBopa O JbYACKMM IIpaBMMa MoKe I10Be3aTH ca
JIOIIKjOM MPAKCOM MOLITOBaka JbYACKUX NpaBa. OBa ayTopKa je TaKo eMIIHU-
pPHUjCKH NOTBP/AMJIAa OHO Ha LIITA je y TeOpUju paHUje Beh ykasuBaHo, a TO je Aa,
ycJeJ MUHUMAJIHUX U CJ1abUX HAaI30PHUX MeXaHHU3aMa, [p>KaBe He MOpajy Jia ce
NpUApKaBajy o6aBe3a npey3eTUx yroBopuMa o byAckuM npasuma (Hathaway,
2002: 1940).

Hako ayTopu roToBo 6e3 u3y3eTKa yKa3dyjy Zia HoCcTojehr KOHLeNT 3aluTUTe
JbY/ICKUX IIpaBa He NocBehyje 10BO/bHO NaXKibe beroBoj epUKacCHOCTHU U /ia je
HeOINXO/HO YBECTH NPOMEHe Y NoCcTojehr cucTeM HaA30pa U KOHTPOJIE, Hay Y-
Ha jaBHOCT je oJie/beHa 0 NUTaky /a JIU je HEONX0/HO Jla TAKBU MeXaHU3MHU
6yay NIpUHYAHU.

Y npusior Te3u 1a HUje HeONXOAHO Z1a HAaI30pHU MeXaHU3MHU MOIITOBakkha yro-
BOpa 0 JbYACKUM IpaBUMa 6yAy NPUHY/JHU HABOJU Ce [ja Ip>KaBe je JHOCTABHO
HOLITYjy yrOBOpe 0 JbY/ICKUM IIpaBMMa Ha OCHOBY NpaBuJIa pacta sunt servanda.
Y TOM cMUCIy, HEKU ayTOpU NpeJjiaxy ,MeHallepcKy MoJiesa” npeMa KojeMm
Jp>kaBy He Tpeba npumopaty, Beh je Tpeba ybeanuTH a noutyje ofpeheHa
npasuJa. [Ilpejyaunupajyhu ckenTuiusam akajeMcKe jaBHOCTH 110 MUTaKky
OBOT NPeJAJIOra, NojeJUHU ay TOPU UCTHUYY /A je 0Baj MocTynak epuKacaH jep
ce Ap»KaBe IJalle oTyhema U3 , KOMILJIEKCHe Mpexke MehyHapoAHUX apaHKMa-
Ha”, Koja je mocTaJsia BeoMa Ba)kHa 3a ONCTaHaK U 6e36eJHOCT MHOTUX AprKaBa
(Chayes, Chayes, 1993: 1957).

HermnouToBawme YrOBOPHUX OJIpeiGU HY>KHO OBJIaYU UTake 360T Yera je To
Tako. 3aHUMJBHB je CTaB IpeMa KojeM JipKaBa Ka/ja He [OLITYje IpaBuJIa, TO He
YMHU HaMepHo, Beh 360r Tora 1To X He pa3yMe, HeMa KanalluTeTa Uju Bpeme-
Ha Jla uMIieMeHTUpa ogpehene ofpe6oe (Chayes, Chayes, 1993: 1958). Meby-
THUM, YUHU Ce /1a Ce OBAKAB TEOPUjCKU MOJIeJ]1 y HEKUM CJly4yajeBrUMa GecroBpart-
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HO ypyiaBa. OBo je oHajBUILE YO4/bHUBO KO/I Gp1arpaHTHUX KPIIeHha JbYACKUX
npagea, Ipu YeMy noceGHO Tpeba UMaTH Y BUY MehyHapoHa KpUBHUYHA JieJia
Koja cy, kao mala in se, ocyheHa oz cTpaHe unTaBe MehyHapo/iHe 3ajeJHUIIE.

,MeHallepcku Mo/ies1” Ce UNIaK He MOKe 6eCITOrOBOPHO MPUXBATUTH jep, YUHU
ce, HeMa 0/IrOBOp Ha MUTakbe Kpllea JbYCKUX ITpaBa Koja Cy mpeno3HaTa o/
CTpaHe YnTaBe MehyHapoHe 3ajejHUIle. [laHAC je, HAMME, IO3HATO /A CY ITpaB-
Ha npaBuJia u3 KoHBeHIUje 0 ClipeyaBamy U KaXKibaBakby 3JI0UMHA TeHOLH/a
Jle0 OMLITEr 00MYajHOT MPaBa, 1a KA0 TaKBa BE3yjy U HEUJIAHUIIE U HOBE JipKa-
Be (MusincaBsbeBuh, 2016: 72). [IpeMa ToMe, fiesiyje Aa je TeXXHUHA apryMeHTa
Jip>KaBe Koja OU ce M03BaJsia HAa HaBeJIeHH ,MeHalepCKU MoZies1” YU THA Ka/ja
Cy y MUTaky ONUITH 0GHUYajH.

Y nutepaTypu ce 3arosapa u ,bep Mojes”, IpeMa KojeM AprKaBe He MOIUTY]y
yroBOpE KaJia bUXOBE 0/ipe/i0e HUCY TpaBe/iHe. [laKJie, He TOCTaBJba CE MU TAHE
»Ja JIM ce pKaBe NpuApKaBajy npaBuJa?”’, Beh ,a Jiu je MehDyHapoJHO paBo
dep?” (Franck, 1995: 7).

Wako Ha IpBU NorJe/ MOTIYHO JIOTUYAH U 0/iroBapajyhu y KOHTeKCTy MehyHa-
poJior jaBHOT NpaBa, YMHHU ce Aa ,dep Mojen” Huje Moryhe jeJHaKO IPUMEHUTH
Ha MehyHapoJHo NpaBo /bYyACKUX NpaBa. Byyhu fa jbyjacka npaBa Npunazajy
CBUM Jby/ZlMa CaMO Ha OCHOBY YW eHHULle Jla CY JbYJ U, MOXKEMO U3BECTH 3aKJby-
4ak Jla cy oHa per definitionem ,pep”.

YuHU ce /1, YaK U YKOJIMKO HUCY epUKACHH, yTOBOPHU O JbYICKUM NpaBUMa
NOTEHIMjaJTHO MOTY UMAaTH NO3UTHUBAH edpeKaT HA MPAKCY MOIITOBAkhA JbY/I-
ckux npaBa. HauMme, y3 nojauaHy ak TUBHOCT HeBJIaJIMHUX OpraHu3aliyja, camo
HPUCTYakEe IP>KaBe YTOBOPY MOXe YTUIATH HAa IPOMEHY AAp>KaBHE MOJUTHKE.
HcTo Tako, NoCcToju ¥ BepoBaTHONa Jia /p>KaBa, HAKO CBECHA [Jla Y TPEHYTKY
patruduKaIMje He MOXKe UCIIYHUTH Npey3eTe 00aBe3e, )KeJH Jia ce YCKIa 1 ca
yroBOpPHUM oZipeji6baMa y 6yayhHocTH, Te paTuduKalyja npejcTaBba NPBY,
aJiv BeoMa 3HavyajaH Kopak.

W3 cBera HaBeJeHOr HaMehe ce 3akJbyyak a ce MehyHapo HO NpaBo cyoyaBa
€a 06jeKTUBHUM U HEU36eKHUM KapaKTepUCTUKAMa MOJUTUIYKOT OKPY Keba.
Ha npBoM MecTy, afjpecaTu npaBuJia Cy NIpuMapHo caMe BJjaje. MehyHapoHO
NpaBo je pe cBera npaBo Mehy Zip»KaBaMa ¥ TaKBO 0CTaje yIPKOC 3Havajy CTaH-
JapJa JbyAckux npasa. CypoBa MCTHHA je a Cy KPUTHUKe IIOTPELIHO yCMepeHe
Ha MpaBo Koje, HAXKaJIOCT, HUje CYIICTUTYT 3a MOJIMTUUYKY BoJby (Brownlie,
1982: 2-4). [Ipor3Jia3u [ia HAjTEX U P06JIeMU TPUMEHE JbYJCKUX TpaBa HUCY
npo6JsieMu npapa, Beh npo6sieMu NOJIMTHKE U, U3HAJ cBera, MopaJsia (D’Amato,
1982: 1949).
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Kao mrto je XeHKHH HCTaKao, IJIaBHU eJIEMEHT 3acTpallnBama y MehyHapoa-
HOM NpaBy HeMa IpUMeHY y MehyHapo/JHOM IpaBy JbYyACKUX NPaBa, 0ZJHOCHO
NpeTHa ,,aK0 KPUIMTe MpaBa HAIIMX Jp>KaBJ/baHa, MU heMo KPIIUTH MpaBa
BalllMX Jip>KaBJ/baHa”, oBJle He MoXke 6UTH oaBpahajyha (Henkin, 1989, 235).
Jlp>kaBe ce MOpajy OKpPeHYTH APyTradyujuM CpeSCTBUMA, OJHOCHO MOPajy PaAUTH
Ha jauyarby CTapUX U YCIIOCTaBJ/bakhy HOBUX, epUKACHUJUX CUCTEMA HaJj30pa U
KOHTpOJIe yroBOpa O JbYyACKUM NpaBHMa He G JIM JJonpuHese eUKACHOCTU
yroBOpa 0 JbYJCKUM MpaBUMa.

4. OrpaHuYema JbyACKHUX IpaBa

Wmajyhu y By 06p0 KOje IITUTE, IOCTABJbA Ce MUTAbE /1A JIU CY OTPaHUYeha
JbY[ICKHMX IIpaBa JIETUTUMHA U, aKO0 jecy, y KOjUM cJy4dajeBUMa U NoJ, KOjUM
ycsaoBuMa. CTora, nocTaBJba Ce MUTAbE [1a I je TAaKaB KOHLENT JbYACKUX IIpaBa
aZleKBaTaH.

3aBUCHO 0/] 3HaYaja U BPCTe NojeJMHUX TPaBa U cJ1060/,a, Moryhe je roBOpUTH O
TPU BPCTE OrpaHUY€eha: UHXepPEHTHA OTpaHUYea, aKyJITaTUBHA OTpaHAYEeha
Y CTaBJbakbe BaH CHAre WM NPpUBPEMEHO YKU/akbe NojeJUHUX JbYJCKHUX IIpaBa
(MaynoBuh, Kpueokanuh, Kpctuh, 2014: 63).

4.1. HHxepeHmHa o2paHu4ersa

Heka rapaHToBaHa npaBa U €Jj060/e orpaHUyeHa Cy CTaJHO, U TO CaMOM
dopmMysanujoM 3ajeMYeHOT NMpaBa. 3aTO Ce TaKBa OrpaHUYerha U Ha3UBajy
MHXepPEeHTHUM orpaHudewmrMa. OBa orpaHuuemna JepuHucaHa cy npelru3sHuM
HabpajarbeM HM3y3eTaka Kajla ce HeKO MpaBo U cJ060/1a, MHaYe yoOHU4ajeHo
3ajeMuYeHOo, He MOXKe KOPUCTUTH, OJJHOCHO KaJja Ce Ha Hhera HUKO He MOoXKe
no3uBaTH ([layHoBuh, KpuBokanuh, Kpctuh, 2014: 67-68).

[Ipumepa pasy, EBpornicka KOHBeHIMja 4JlaHOM 5 NPONKCYje la CBaKO UMa NpaBo
Ha cs0604y U 6e36eHOCT IMUHOCTU. Haja/be ce y MCTOM YaHy Habpajajy cay-
YajeBU Y KOjUMa je OBO IIpaBO OrPaHUY€EHO ,y CKJIay Ca 3aKOHOM ITPOMUCaHUM
nocTynkoM” (Ha IpUMep, y cJy4ajy 3aKOHUTOT JiMIIewma cJ1060/e Ha OCHOBY
npecy/e HaJlJIeXKHOT cyZa).

OrpaHuuewa 0BaKkBe IpUpo/ie yrpahena cy uy osipesibe KojuMa ce IITUTH IPaBO
Ha XUBOT, /106012 01 IPUHYAHOT WJIM NPUCUJIHOT Pajia, IpaBo HAa UMOBHUHY
uT/. [IpuvKoM orpaHuyerha OBUX MPaBa, Ap:KaBa ce oBJauihyje 1a Ha jacaH U
npely3aH HAUUH OTPAHUYU HUXOBO y>KUBak€e UJIU /1a Te 3aKOHE YCKJIaJU ca
TaKCaTHBHO HAOpOjaHUM HU3y3ellMMa y oJipefi6aMa MehyHapoJHUX KOHBEHLUja
(MaynoBuh, Kpusokanuh, Kpctuh, 2014: 68).
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4.2. dakyamamueHda o2paHu4ersa

Kog dakynTaTUBHUX OrpaHUuYea ip>KaBa je oBJaliheHa fia y ONIUTEM UHTEPeCY
OTPaHUYHU BpIIeke MOojeIMHUX NTPpaBa U CJ1000/4a NyTEM T3B. PECTPUKTUBHUX
KJ1ay3yJia. Bujio kakBa orpaHuyera by JCKMX IpaBa U ¢J1060/1a MpOK/IaMOBaHa
y YHUBepP3aJHUM UJIM PerHoHaJHUM HHCTPYyMeHTHMa JbYICKUX TpaBa Mopajy
WCIYHUTU TPHU yCJOBA: MOpPajy OMTU NpoNHCcaHa 3aKOHOM, MOpajy 6UTHU
HEONXO0JHAa y IeMOKPATCKOM APYLITBY U MOpajy 6uTu JeruTuMHa. OBo U3
pasJiora jep ce 1je0 KOHILIENT JbY/ICKUX TpaBa 3aCHUBA Ha BJIa/laBUHU NIpaBa.

Mo3xe ce pehu fja 3Ha4yajaH TpeHyTaK y pa3Bojy MHCTPyMeHaTa by ,CKUX IpaBa
npe/cTaBJ/ba IIpejasak ca olITe orpaHUyYaBajyhe kJjaysyJie U3 YHUBep3aJ/He
JieKJapalnyje o JbyACKUM NpaBuMa® Ha ciienju$ryHe (pakyJTaTHBHE) OrpaHU-
yaBajyhe kJay3yJie KaKkBe Cy cajp:aHe y [0jeiMHUM 4jaHOBUMa EBpomncke
KOHBeHIMje 0 JbYJACKUM NpaBuMa U MehyHapoHor nakTta o rpabaHckuM U
NOJIMTUYKKUM npaBuMa (Badar, 2003: 63).

Haj6o/pM yBU Y IpUMeHY orpaHu4aBajyhux Kjay3yJia faje npakca EBponckor
cyJa3aJbyjcka npasa. CyJ je Kpo3 Ipakcy UCLpTao rpaHuUlLie BPJIO LIMPOKUX U
HeoJipeheHUX MojMoOBa M3 orpaHuvaBajyhux kjiaysyJa.

Taxko, Ha mpumep, Cyz je 6rKe ofpeuo 10jaM ,HEONX0AaH ¥ AEMOKPATCKOM
JPYIITBY” ¥ UCTAKao Jla Taj U3pa3 HUje CHHOHUM 3a ,Hy>XaH”, /Iy /la HeMa HU
TOJIMKY €JJaCTUYHOCT Kao U3pasu ,NoxesbaH” WU ,pasyMan”. UcTakao je fa
,HEOIX0/JaH” M3parkaBa HY>KHY JIpyIITBEHy NOTpe6y Koja ce Mopa LIeHUTH y
CBaKOM KOHKPETHOM CJy4ajy.?

Cyn je uctakao Jja ce Mopa BOJMTH padyyHa 0 KBaJUTETY 3aKoHa.* 3aK0H Mopa
6uTH TaKo GOpMyJIHCaH a oMOryhu nojeAUHILY 1a IpeABUIU MTOCJIeJUIEe He-
rOBOT HeMoIITOBamka. MehyTuM, Kako je ancoJsiyTHa NpeaBU/bUBOCT HeZlo-
CTHXKHA U KaKo je u3BecHa $pJIeKCMOUJIHOCT 3aKOHA HEONXO0Ha, 3aKOHU MOT'y
6uTH HeoZpeheHHU 710 U3BECHE rpaHuIe.”

Ouemyjyhu 1eruTUMHOCT TajHOT Haj3opa, Cy je mpuxBaTHO TBpAY Biane
CP Hemauke Jja je npucylIKMBamwe TeJlepOHCKOT pa3roBopa y UHTepecy ,Ha-

2 Y. 29, cT. 2 YHUBep3aJsiHe JleKJ1apalyje o JbyCKHUM paBUMa jonyuita MoryhHocT
orpaHydyYerma CBHUX NPOKJAMOBAaHUX NpaBa U cn0604a GopMyaniujom Ja ,y BpUIEHkY
CBOjUX IIpaBa U €J1060/ja CBAKO MOXe OUTH NMOJABPrHYT CaMO OHUM OIpaHUYemHMa Koja
cy npeJBubeHa 3aKOHOM y 11uJ/by 06e36ehera HyKHOT TpU3Haka U OLITOBAaka NpaBa U
cj060/a APYTUX U y LIUJbY 3a/l0BOJbEA IPABUYHUX 3aXTeBa MOpaJia, jaBHOT IOpeTKa U
omuTer 6JIarocTama y eMOKPaTCKOM IPYLITBY .

3 Handyside v. United Kingdonm (1976), para. 48.

4 Malone v. United Kingdom (1984), para. 80.

5 Sunday Times v. United Kingdom (1979-80), para. 49.
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[HOHAaJTHE 6e36€eJHOCTH” YKOJHUKO NPETHE A0Ja3e 0/ yYeCTaNUX IITHjyHaXa
U TEPOPUCTUYKHUX aKTUBHOCTU.® OBO Cy, lakJie, GUJie ,M3y3eTHE OKOJHOCTH”
KOje Cy MOTJIE Jla ONpaB/iajy U3y3eTHOCT Mepa. JlpyruM peduMa, KOHIENT ,Ha-
[UOHAaJIHe 6e36eJHOCTH” OTPAaHUYEH je Ha aKTUBHOCTH KOje MPeJICTABIbAjY
HEeINoCPe/IHY NPETHY ONCTAHKY HaLlHje.

Y nMTepaTypH ce UCTHYE /1a je CHHTAarMa ,HallOHaJIHa 6€36€e/JHOCT” TOJHUKO
HeozipeheHa U mupoka Ja he gp>xaBa 06MYHO MONM Jla ce U3ByYe ca OrpaHU-
YewUMa JbY/ICKUX NpaBa. MehyTumM, HaBoJu ce 1a 6U Y eKCTPEMHUM CUTYa-
[[MjaMa BEpPOBATHO JIOIIJIO JI0 IPOTECTA OCTAJIUX JIpXKaBa YIaHHULA UJIU YaK 0
KoHTpaMmepa (Badar, 2003: 71).

[lojaM ,jaBHa omacHoCT” Takohe je mo/JI0KaH 3J10ynoTpebaMa, Te ce Kao Mpu-
Mep HaBOJH /ia Ce ApaBe MOTY II03BaTH Ha €KOHOMCKY ONAaCHOCT U YBECTHU
npuHyaHU paj (Schreuer, 1982: 123). HauMme, nojam ,jaBHa omacHoCT” oCTaBJba
LIMPOKO MOJbe 3a CleKyJalyje y Be3u ca CBOjUM JjoMalllajeM, NOTeHIUjaTHO
BoJiehu npaBHOj HeCUTyPHOCTH, aJ1u U MOryhuM 3;10ynoTpebama. CTora, YuHU
ce NIpaKTUYHUM pellere NpeMa KOMe CY/J0BU YBeK Tpeba la MMajy Ha yMy NpeT-
NOCTaBKY Y KOPUCT MOjeJUHIa, OJHOCHO J1a yI'POKeHe ,HalluoHaJIHe UHTepece”
NpUXBaTajy ca U3BeCHOM J1030M ckenTunusma (Emerson, 1982: 78). To 3Hauu
Jla TepeT Jj0Ka3uBama Jla je orpaHuyere GUJI0 HEONIXOAHO Y AEMOKPATCKOM
JPYILTBY NPAKTUYHO JIEKHU Ha JP>KaBH.

Jocagammwa npakca EBponckor cy/ia 3a Jby/ZICKa paBa IOMOTIJIa je y pacBeT/ba-
Balby BeoMa HeoJipeheHUX 0jMOBa M3 orpaHuyaBajyhux KjaaysyJa o byACKUM
IIpaBUMa U JIOHEKJIe IOCTaBMUJa FPaHUlle BOJbU ApKaBa y TOM cMuUcay. Ha Taj
Ha4yUH, Y3 UCNybebe GopMaIHUX YCJI0Ba U3 orpaHUYaBajyhux kjay3yJia, BoJba
Jip>KaBa je IpaKTU4YHO oMeheHa U TyMauemweM [10jMOBa Y TPAKCH.

4.3. /lepozayuja nojeduHux npasa u cs10600a

MebyHapoaHu nakT o rpahaHCKUM U MOJUTHUYKUM [IpaBUMa NPONUCYje fa Y
Jlo6a KajJja OICTaHaK HallMje yTpo3y U3BaHpe/iHA jaBHA OMTACHOCT, Koja je po-
rJallleHa 3BaHUYHUM Ny TeM, Ap»KaBe yropopHulle [lakta Mory npeay3eTy,
y 06UMy cTporo ofpeh)eHOM 3axTeBHMMa CUTyalHlje, Mepe KojuMa ce yKUajy
o6aBe3e npesBubheHe [lakToM, c TUM J1a Te Mepe He OY/ly HECIIOjUBE C APYTUM
obaBe3aMa Koje UM HaMehe MehyHaposHO NpaBo U Aa ca cO60M He NOBJavye
JUCKPUMUHALU]y 3aCHOBAHY UCKJ/bYYMBO Ha pacy, 60ju, 0J1y, je3uKy, Bepou-
CIOBECTH UJIH JIPYIITBEHOM MOPEKIY.’

6 Klass and others v Germany (1979-80), para. 48.

7 Art. 4(1) of International Covenant on Civil and Political Rights. New York, 16 December
1966.
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EBporncka KoHBeHIHja 0 Jby/,CKMM IpaBMMa HaBOU [ia y Ao6a paTa Ulu pyre
jaBHe OMacHOCTH Koja MpeTH ONCTaHKY Halluje, cBaka Bucoka cTpaHa yro-
BOpHUILa MOXe Jia [IpeJly3Me Mepe Koje 0/ACTYMajy o/ lheHUX 06aBesa 110 0BOj
KoHBeHI[MjU, ¥ TO y HAjJHY>KHU]jO] MEPHU KOjy U3UCKY]je TaKBa CUTYyalluja, C TUM
Jla Te Mepe He O6y/ly y HECKJIaZly C lbeHUM JpyTUM ob6aBe3aMa npeMa MehyHa-
posiHOM mpaBy.?

HaBeseHe ofipesi6e cy rOTOBO U/IEHTHYHE U 06e YKa3yjy Ha U3BaHpeJHOCT’
CUTYyall¥ja y KojuMa je feporaluja npaBa JoNnyuTeHa, U, CJIe[ICTBEHO TOMe, Ha
JIONYIITEHOCT Jleporaiyje caMo y HajHY»kHHUjoj Moryhoj mepu. [Ip>kaBama je, npu
TOME, OCTABJ/bEHO LIIMPOKO M0Jbe €060/ He IPOLieHe Ka/la je y TUTamwy OLemhH-
Bakbe N0CTOjalba TAKBUX CUTYyalMja 6yayhu fa cy ap>kaBe y 60/beM MOJI0XKA]Y
Hero MehyHapojHe cyauje fa olemyjy KaKo NOCTOjalkbe TaKBUX CUTYallWja,
TaKO U HbUXOBY NpUpoAy U mupuHy.!? [[puToM, Aip>kaBe ce MOpajy KpeTaTu y
Jl03BO/bEHUM OKBUPHUMaA NIPH OllelkUBaby TaKBUX cUTYyaluja. [la 6u yTBpAUO
Jla Jiv cy To YuHuJe, Cy1 UCTIUTYje 1a JIK OU 06GMYHU 3aKOHU GUJIU JOBOJbHU JIa
ce HOCe ca CUTYyalujoM'}, 1a i cy OorpaHUY€eHOT AoMalllaja v J1a JIU Cy IpeMeT
npoBepaBamba'?, Te Ja Ju Cy IponopuruoHaaHm.!?

OcuM HaBeJleHUX CJIMYHOCTH, IOCTOje U HeKe MapKaHTHe pa3yuke. HauMme, 3a
pa3nuky of Ilakta, EBponcka KOHBeHIIMja He caZJpiKH yCJIOB ,IIporjallemna
3BaHUYHUM NyTeM”, ajiu je EBporncka KoMucHja 3a Jby/ICKa IpaBa UCTaKJa Ja,
Y 1opeJ Tora, Mopa IOCTOjaTH HEKAaKaB 3BaHUYHU aKT KojuM he geporanuja
6uTtu npeaBuheHa. Y cynpoTHoM, 4iaH 15 ce He MoXke NPUMEHUTH.

HMcTo Tako, ycJioB Jjla HeMa JUCKPUMUHALUje HUje npeBubeH EBpornckoM KoH-
BeHLUjoM. MehyTuM, yroBopHule EBporncke kKoHBeHIUje UMaJie 6U Ty 06aBe3y
YKOJIUKO cy Y 4aaHule [lakTa, Ha OCHOBY 4J1aHa 4, jep 6u ce onpesobe [lakTa
MorJle CMaTpaTH ,ApyruM o6aBe3ama o MmehyHapoaHoM npaBy” (Sommario,
2012: 337). Y cBakoM cJy4ajy, M30CTaBJ/bakbe yCJ0Ba y Be3U ca JUCKPUMHUHA-

8 Art.15(1) of the Convention on the Protection of Human Rights and Fundamental Freedoms,
Council of Europe, 1950.

9 U3zpas,u3BaHpeHa” 3HAYM Jja NpUberaBae Aeporalyju Mopa OUTH NOCJIE/ e CPESCTBO,
OJ/IHOCHO J1a Cy CBa Zpyra Cpe/CcTBa UCLPIJ/beHA UJIM HeaZleKBaTHA /ia ce HoCe ca JaToM
cuTyanujoM. Jlaksie, cuTyalyja Mopa 6UTH TOJHUKO 0361/bHA 1a YTPO3U PU3UYKU UHTETPUTET
Haluje, TOJUTUYKY HE3aBUCHOCT, TEPUTOPUjAJIHU UHTETPUTET ApKaBe UJIM ONCTAHAK
OCHOBHMX MHCTHUTYLMja HEONIXOJHUX /la 06e36e/ie ¥ 3alITHTE NpaBa npeasuhena [lakTom
(United Nations, 1984).

10 Ireland v. the United Kingdom (1978), para. 207.

11 Ibidem, para.212.

12 Brannigan and McBride v. the United Kingdom (1993), para. 66.
13 A. and Others v. the United Kingdom (2009), para. 190.

14 Cyprusv. Turkey (1976), para. 527.
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[[MjOoM HeMa 3Hauaja jep JUCKPUMHUHATOPCKe oA pe/ioe CBaKaKo He 61 UCITYHUJIE
ycs0B KoHBeHLIHje ,y HajHYKHUjOj MEPH KOjy U3UCKY]je TakBa cuTyanuja”’ (Oraa,
1992: 142).

TpaHcnapeHTHOCTH NOCTYIKa Jeporaiuje JONPUHOCHU U o6aBe3a obaBell-
TaBamwa ['eHepasiHOr cekpeTapa YjenumweHux Hanuja. [Ipema IlakTy, gpxxase
yTrOBOpHHULe UMajy ob6aBe3y Ja oAMax, nocpeAcTBOM ['eHepasiHOT cekpeTapa
YjenumweHux HaLlWja, 06aBeCTe Apyre ApKaBe YTOBOPHHUILE 0 OApei0aMa Koje cy
YKHHYJIe, Kao ¥ pa3/io3MMa KOju Cy UX Ha TO HaBeJId. /lpkaBe yrOBOpHULE UMajy
HcTy 06aBe3y W Ha JlaH OKOHYara oBUX Mepa.'> KoHBeHIMja nak npejBubha
Jla Ip>KaBa yroBOpHULA ,06aBelliTaBa y NOTNYHOCTHU ['eHepasiHOT cekpeTapa
CaseTa EBpore o Mepama Koje npe/jy3uMa 4 pa3Jio3rMMa 3a ibux.” 16

3a passuky oz IlakTa koju npegBruba o6aBe3y obaBeliTaBama ogMax, KoHBeH-
I[Mja y TOM CMHUCJy He II0OCTaBJba HUKaKaB ycJioB. MehyTum, EBponicku cyz jey
CBOjOj jypUCIPYleHLIMjU NOCTABUO CTaHJap/ 00aBellTaBamwa ,0e3 Kallbewa”
0/l TPEHYTKa [oYeTKa MpuMeHe TaKBUX Mepa.l’

Huje jacHO KakBe cy mocJseauie Heob6aBellTaBawa — HU [lakT HU EBponcka
KOHBEHI[Mja 0 TOMe HeMajy nocebHy oapenody. Mehytum, Cyj je uctakao Ja He-
obGaBellTaBame, 10 oApeheHUM YCI0BUMA, MOXKe Pe3yATUPaTU HULITaBolhy
Jeporanuje.'® Y nutepaTypu ce HCTHYE /13, YaK U /ia He pe3y/JTHPa HUIITABO-
mhy, Heo6aBelITaBamwe jecTe UHAUKATOP Jja ip>KaBa He IOCTyMna y A06poj Bepu
(Schreuer, 1982: 120).

[luTame fa M p)kaBa NoCcTyna y Jo6poj Bepu nocTaBuhe ce U y NOCTYINKY
npe CyZioM pu UCIUTHUBAY J1a JIM je pKaBa MpeKopavyuJia noJbe cJa060He
nporieHe. U ynpaBo je noJbe cJ1060/jHe NPOIleHe CHAXKaH apryMeHT JipKaBa.
Yak ¥ 1a yclie y Criopy, 0jeIUHILY Ce TEIKO MOXe HaJOKHAIUTU U3TyOJbEHO 32
BpeMe Tpajaiba HeJ03BOJbEHE Zieporanuje. Y ToM CMUCIY, Ba/baJio 6U pajuTu
Ha M3HaJIAXKEHY CUCTeMA Koju he 0BaKBe CUTYyalUje UM NPEeAYIPESUTH UIU
6apeM MUHHMH30BaTH.

15 Art.4(3) of International Covenant on Civil and Political Rights. New York, 16 December
1966.

16 Art. 15(3) of the Convention on the Protection of Human Rights and Fundamental
Freedoms, Council of Europe, 1950. [luTamwe fa Jiu je ApkaBa ucnomtToBasa GopMaaHu
3axTeB NMOCTaBJ/beH y 4iaHy 15, ctaB 3 KonuBennuje Cya ucnutyje proprio motu (Aksoy v
Turkey (1996), para. 85-86).

17 Lawlessv. Ireland (1961), para. 47.
18 Greece v. the United Kingdom (1958), para. 75.
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4.4. [Ipasa Kkoja ce He Mo2y depo2upamu

[locToje pyHaMeHTaHA IPaBa Koja Cy CBOjCTBEHA JbY/,CKOM JJ0CTOjaHCTBY U
Yyuja Jleporaiiyja HUje onpaB/iaHa HU y BaHpeJHUM cuTyanujama (United Nati-
ons, 1984: 70). [IpaBo Ha )KMBOT, 3a6paHa My4eka, 3a6paHa porncTBa U 3abpaHa
peTpoaKTHUBHe IpUMeHe 3aKOHa Cy HOpMe ius cogens. tbuxoBy feporanujy
3abpamwyje kako [lakT (4saHoM 4), Tako u KouBeHnuja (uinanom 15). [opef,
HaBeJIeHUX MMpaBa, [[akT 3a6pamyje U Aeporaiujy npaBa 3abpaHe 3aTBaparba
360r HEM3BplIeHha yroBopHe 06aBe3e'’, mpaBa Ha MpaBHY JTUNYHOCT?’ U cy1060/1e
MMUII/bEHha, CABECTH ¥ BEPOUCIIOBECTH.?!

JlucTa ancosyTHO 3amITHheHUX NpaBa je NpolIMpeHa NPpOToOKoJUMa y3 EB-
pOIICKy KOHBeHLU]jy: [IpoToKoJ 6 yBOAU 3a6paHy U3pHLlakha U U3BPIIEHA
CMpPTHe Ka3He??, 0cCUM 3a JleJ1a U3BplieHa y j06a paTa UM HENoCpejHe paTHe
onacHocTH,”? [IpoTokos 7 npeaBuba ne bis in idem xao mpaBo Koje ce He MOXe
neporupatu®, nok I[IpoTokos 13 ykua cMpTHY Ka3Hy.?

[locTojanu cy npenJio3u Aa ce y IpaBa Koja ce He MOTY JlepOrupaTH yBPCTHU U
[paBo Ha NPAaBUYHO cyheme, aiu oHU HUCY TpuxBaheHU 360T HEKUX acneKaTa
TOT IpaBa, Kao LITO je, Ha IpHUMep, IPaBo Ha jaBHOCT cybhema, Koje HHje yBeK MO-
ryhe ucnomrtoBaTu (Stavros, 1992: 347). Mehytuwm, [IpoTokos 7 yBoau 3a6paHy
ne bis in idem, kao jelaH aclleKT NpaBa Ha MPaBUYHO cyheme Koje ce cBpcTaBay
ancosiyTHo 3amiThnheHa npasa. CTora, MoeMo cMaTpaTH /ia IpaBo Ha IPaBUY-
HO cyheme, NoCcpeHO, UIIaK UMa CTATyC IpaBa Koje ce He MOKe JlepOTrUpaTH.

Y Onutem KoMeHTapy 6p. 29 KoMmuTeT 3a Jby/icKa IpaBa UCTAKao je /a, HaKo
YJIaH 4 U3PUYUTO HABO/IU KOja Ce IpaBa He MOTY IepOTUPATH, TO He 3HAYH /1A Ce
cBaipyranpaBaMory geporupaTu. UcTakao je fa ce Ap:KaBe HU Y KOM CJAy4ajy
He MOTY I03BATH Ha YJIaH 4 YKOJIMKO KpIlle lepeMIITOpHEe HopMe MehyHapogHoT
npaBa UJM XyMaHUTApHOr npaBa. KoMUTET je kao puMepe HOPMHU Koje ce He
MOTY JleporupaTy HaBeo 3a6paHy reHoLu/1a, 3a6paHy 3JI04MHA IPOTUB YOBEY-
HOCTH, IOLITOBake J0CTOjaHCTBA JIULA JIMIIEHUX cJ1060/1e, 3a6paHy y3uMatba
TaJala 4 LiMpetbe Hal[MOHAJIHe, PaCHe UJIH BepCcKe MpKibe. KoMUTET je Takohe

19 Art. 11 of International Covenant on Civil and Political Rights. New York, 16 December 1966.
20 Ibidem, art. 16.
21 Ibidem, art. 18.

22 Art. 1 ofthe Protocol No. 6 amending the Convention on the Protection of Human Rights
and Fundamental Freedoms, Council of Europe, 1983.

23 Ibidem, 4. 2.

24 Art. 4(1) of the Protocol No. 7 amending the Convention on the Protection of Human
Rights and Fundamental Freedoms, Council of Europe, 1984.

25 Art.1ofthe Protocol No. 13 amending the Convention on the Protection of Human Rights
and Fundamental Freedoms, Council of Europe, 2002.
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MCTaKao /ia je MpaBo Ha MPaBUYHO cyhemwe, YK/bydyjyhu 1 npe3yMILujy HeBU-
HOCTH, IPaBo Koje He Tpnu Aeporanujy (Human Rights Committee, 2001: 4-5).

[Topes onpendu yroBopa 4ujy Aeporaiujy sabpamwyje caM Taj yroBOp YHjU CY
Jleo, IOCTOje YTOBOpH YHje ce oApeioe 360T CBOje NpUpO/e U [jU/ba He MOT'y CTa-
BUTH BaH cHare. Ha npumep, yroBopu Koju ce 6aBe oroBopoM Ha MehyHapoie
kKatacTpode, c 063MpPOM Ha TO /ia Cy U HACTaJIU YIIPaBo Jia 61 ocUrypaJiu npasa
nojeiMHalLLAa y TUM MPUJIMKaMa, U/ yTOBOPH KOjU LITHUTE NpaBo Ha 3/jpaBJbe
(Sommario, 2012: 339).

[TocToje 1 yroBopu Koju eKCIJIUIIMTHO caZipKe oZipesi0y KOjoM peryJuily CBOjy
IpUMeHY y BaHpPeJHUM OKOJIHOCTHUMa, I1a Tako KoHBeHI|Mja 0 npaBuMa ocoba ca
uHBaauauTetoM (2006) npeaBuba fa Ap:KkaBe yroBOpHULe Tpeba Ja npeay3mMy
CBe HEONXO/lHe Mepe He OU JIM OCUTypaJie 3alITUTY U 6e36eHOCT 0coba ca UH-
BaJIMJUTETOM y PU3UUHUM CUTYalHjaMa, YK/bY4yjyhu cuTyanuje opykaHUX
CyKo6a ¥ NpUpoJHUX KaTacTpoda.?

[Toce6HO je UHTepeCaHTHO U MUTake OrpaHUYerha IpaBa y yroBopuMa Koju
He npezBubhajy orpaHuveme cBoOjUX ofpe6u: MehyHapoAHU NaKT O eKOHOM-
CKMM, COLIMjaJIHUM U KYJTYPHHUM NpaBuMa, KoHBeHIMja 0 yKIamamwy CBUX
o6JsMKa JUCKpUMHHalje )kxeHa, KoHBeHIIMja o mpaBUMa JieTeTa, KoHBeH1IWja
0 YKU/Jlawy CBHUX 06JIMKa pacHe JUCKpUMUHaLMje. MehyTuM, ayTopyu UCTUYY
Jla je 4aK U Yy OBOM cJiy4ajy Moryha Aeporainuja, ¥ To Io3MBambaM Ha OMNIITA
npaBuJia MehyHapoAHOT paBa — Ha BULLY CUJIY UJIM CTame HyX /e (Sommario,
2012: 343-344).

Passior 36or koray MehyHapo/JHU HAKT 0 eEKOHOMCKHUM, COL{HjaJIHUM U KYATYP-
HUM NpaBMMa HUCY YHeCeHe JleporaTUuBHe KJjay3yJie Moe OUTHU U pUupoja
npaBa Koje ce jeM4H. B0 64 HECIIOjUBO ca FLETOBOM CBPXOM OIPAHUYMUTH, Ha
npuMep, IpaBo Ha aJleKBaTHY UCXpaHy UJIM IIpaBo Ha 3/jpaBsbe. MehyTum, Ha
OCHOBY oJipeni6e [lakTa npema Kojoj ce ,Ap»KaBe 06aBe3yjy Ja npeay3umajy
KOpakKe /10 MaKCHUMyMa CBOjUX PaCloJIOKUBUX Cpe/icTaBa” MOTJIM GUCMO 3aKJ/by-
YUTH /1A CE U OBe o/ipeiboe MOTy JieporupaTtu (Sommario, 2012: 347).

KomureT 3a eKOHOMCKa, COljMjaJiHa U KYJITypHa NpaBa je y cBoM OnuTeM Ko-
MeHTapy UCTaKao ja nocToje oapeabe [lakTa Koje ce He MOTY JleporupaTy, Kao
IITO je, Ha MpUMep, MPaBO Ha aJiekBaTHY UcxpaHy (Committee on Economic,
Social and Cultural Rights, 1999: 6). [loBoJbHO je pehu a oCToje HeKa MpaBa
KOja NpeJCcTaB/bajy CYLITUHY NIpaBa Ha NpeXMBJ/baBake U KOja, Kao TaKBa,
MOpajy 6MTH MOLITOBAaHA Y CBUM CHUTyalnujaMa. M3 oBor OnuTer KoMeHTapa
Koju mpeABuba MpaBa Koja ce He MOTY Jleporuparu, argumentum a contrario,

26 Art. 11 of the Convention on the Rights of Persons with Disabilities. New York, 13
December 2006.
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MOTJTM OMCMO 3aKJbYYHUTH /la TOCToje paBa [lakTa Koja TpIe Aeporalnujy, iako
ux caM [1akT He HABOH.

5. 3akspyyak

Y paay je aHa/JIM3UpPaAHO MUTAKkE AJeKBATHOCTH KOHIIENTA JbYAICKUX ITPaBa y
KOHTEKCTY HauyeJla YHUBEP3aJHUX JbYJACKUX NpaBa, epUKACHOCTHU yroBopa o
JbYICKUM TpaBUMa U OTPaHUYeHha JbYJCKUX paBa. YMHU ce /1A je caJlallbu
KOHIIEMNT JbYACKHUX MIPaBa, KOjU Mo/jpa3yMeBa yHUBEP3aJHOCT JbYACKUX NTPaBa,
aJleKBaTaH, Te jay Haj6o/beM MoryheM cMucy npeJicTaB/ba [U/b MehyHapoJHe
3aje/IHHIIE, OJIMYEH U Y YsiaHy 1 YHUBep3aJiHe JieKJiapaliyje o by JCKUM paBU-
Ma y KOMe ce eKCILJIMIIMTHO HAaBO/IH Jla Ce CBa Jby/icka 6uha pabajy cioboHa U
je/lHaKa y I0CTOjaHCTBY U IpaBHUMa. Y TOM CMUCJIY, IPE/IJI03H O JIOKAJIU3aLUjU
JbYJICKUX TIpaBa NpeJcTaBsbaau 6u contradictio in adjecto 6yayhu fa byacka
npaBa per definitionem npunajajy cBUM JbyAUMa.

MebyTuHM, nako nocTaB/beH Ha BUCOKOM HUBOY Y CAMUM TEKCTOBHMaA YTOBOPA,
Jesyje na noctojehd KOHUENT 3alUTUTE JbYACKUX NpaBa HUje JOBOJbHO
Jles0TBOpaH. /lp>kaBe Mopajy npe/y3eTH HEONXOJHE Mepe KaKo 61 yjaxHyie
J)KMBOT oZipe/ibaMa 6pojHHUX yroBopa Koje cy paTudukoBaJie. Y JpyLITBEHOM U
HNOJIMTUYKOM MUJbEY TJie ce JbyCKa IpaBa HepeTKO Kplie U MopeJ, Tora uto
Cy Ap>kaBe paTUPUKOBaJe yTOBOPE O JbYJCKHUM IpaBUMa, Kao Moryhe pelleme
HaMmehe ce yipaBo yclloCcTaB/bakbe jauuX HAJI30PHUX MeXaHU3aMa Ha /| UMILJie-
MeHTHUpamkeM U U3BplIemkeM 0b6aBes3a Koje je Ap)kaBa npeysesa. Ha Taj HauuH
noctojehy cucTeM 3aIUTUTE JbYACKUX IPaBa 0CTBAPHO OU CBOj MyHU NOTEHIIWja
O0TeJIOTBOPEH y YroBOpUMaA Ha cHasu. CTora, c IpaBoM ce MOXe 3aK/byUUTHU
Jla, KaJla roJi HaM ce YUUHU Ja Jby[CKa MpaBa HUCY ebUKaCHA, HUje TP06JeM y
BUX0BOj epUKACHOCTH, Beh y HeJoCTaTKY MOJMTUYKE BOJbe JipKaBa, 0JHOCHO
MebyHapoaHe 3ajejHuLE.

Hay4Ha jaBHOCT jacHO CTOju Ha CTAaHOBHIITY Jla APKaBe MOLITYjy MehyHapo He
yroBOpe 0 JbYJICKMM MpaBUMa, inter alia, v 360T cTpaxa oJf CTUTMaTH3alLHje U
M30IMIITeHha U3 MehyHapojHe 3ajeiHUIIE. Y CBAKOM CJIY4ajy, YaK U Jja He 10Beay
Jl0 60Jbe MpaKce Jp>KaBa, yroBOPH 0 JbYJICKUM IpaBUMa MOI'y UMaTH IO3UTHBHE
edekTe Ha ONMUITH NpaBal, pa3Boja MehyHapoJHOT IpaBa /bYACKUX IPaBa Te Ha
XyMaHH3aLujy MehyHapoaHor npaBa yonuTe. Takohe, OHM MOr'y 03Ha4yaBaTH
de lege ferenda Texmwy Jip>kaBa, UITO 6M, HA Kpajy, TpebaJsio Ja pe3yJTupa mno-
3UTUBHUM ePEKTOM Ha NPaAKCY JbY/ICKUX NTpaBa.

[lokasaJio ce Jja cy nojeJUHU MOjMOBU U3 OorpaHUYaBajyhux kJaysyJsa us ¢a-
KYJITATUBHUX OrpaHUYEHa BpJio HeoJipeD)eHU U [1a, Kao TaKBH, IPeJICTaB/bajy
Moryhu npefMeT 3/10ynoTpe6a. OHM NPaKTUYHO IPEJCTAB/bajy HEMPECYLIaH
M3BOp MOTYNHOCTH /ia Zip>KaBa, YKOJIMKO JKeJIM, HAMETHE CBOje HHTepece Ha-
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yuTp6 y:KMBawa JbYICKUX paBa. Unak, EBporncku cyj 3a Jby/icKa npaBa je 10
caza 6uo 6paHa 3J10ynoTpebaMa oBUX KJay3yJia. YnpaBo 36or Tora EBponcku
CyJ 3aJ/byJiCKa IpaBa MMa yJIOTY 4yBapa JOCTUTHY TOI HUBOA 3aLUTHUTE Y CBOJUM
OJlJIyKaMa KOjH je, KaKo je mpakca nokasaJia, BUCOK.

Moruio 64 ce 3aK/bY4HUTH J1a Cy GyHAaMeHTaJHa JbyACKa IpaBa alCoJyTHO 3a-
mtuheHa Te fja, y TOM CMHUCJY, HeMa 60ja3HU 3a nojeAuHIe. OBa iucTa npaBa
HUje ucLpIHa, a Moryhe je na he mpakca U3HeJpUTH jOlI MOHEKA ANCOJIYTHO
3awrTuheHa npaBa. MHAUMKAaTUBHU Cy, Y TOM CMHUCIY, kKoMeHTapu KomuTeTa 3a
Jby/ICKA NMpaBa KOju KOHCTAaHTHO Pajy Ha Mo6o/bllIalky CTAHAAPAA JbYACKHUX
npaBay NpaKcCH.

Mo:xe ce 3aK/byYUTH /A je HOCTOjehr KOHLEeNT JbYICKUX IpaBa aJleKBaTaH U Ja
Cy CTaHJap/i1 3allUTUTe JbYJCKUX IpaBa I0CTaB/beHU BUCOKO. [lopes Tora, no-
KasaJio Cce 1a MMa IPOCTOpa 3a leroBo yHanpehewe y BUAY jauarma HaJ30pHUX
MexaHMU3aMa. 3a TO je, HApaBHO, IOTpPeOHA NMOJUTHYKA BOJba UMTaBe Mehy-
Hapo/JiHe 3ajeJiHULE Y KOjy MoJIa>keMo HaAy Aa he pafuTU Ha KOHCTAHTHOM
M3HaJla)kekby HauMHa 3a 60J/by 3alUTUTY IpaBa U cJ1060/a jep jeflaH 0/ lbeHUX
[JIaBHUX L1MJ/bEBA jeCTe, UJ1u 6 6ap Tpebasio ga 6yie, 3alITUTA JbYJCKHUX IIpaBa
Y OCHOBHMX cj1060/1a.
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THE ADEQUACY OF THE HUMAN RIGHTS CONCEPT

Summary

Human rights are fundamental rights in international relations. The concept of
human rights is based on the fact that human rights are attributable to all humans,
by the mere fact that they are human beings. Still, there are authors who challenge
this concept. The aim of this paper is to present the most important theoretical
stances on this issue and analyse the critiques of the existing human rights concept.
The aforesaid goals were accomplished by applying the conceptual legal analysis,
descriptive-qualitative method, inductive method and synthesis of the existing
knowledge. By applying these methods, the paper attempts to answer the question
if the existing concept of human rights is adequate. The research results indicate
that the existing concept of human rights is, indeed, adequate. However, the analysis
indicates certain weaknesses of the existing concepts, especially in terms of weak
supervisory mechanisms over the implementation and fulfilment of the obligations
arising from the human rights treaties, previously ratified by the State parties,
which further raises the issue of the efficiency of treaties in terms of the main
purposes of law. It was shown that the limitations of human rights, particularly
when it comes to the facultative (optional) restrictions, tend to be abused due to
frequently underdefined terms of the restrictive clauses. Nevertheless, the existing
case law of the European Court of Human Rights has shed more light on these terms
and practically limited the will of the countries in that context. The results imply
the need to implement stronger supervisory mechanisms over the human rights
treaties, which inevitably calls for the political will of the international community.

Key words: human rights, human rights limitations, European Convention on
Human Rights, International Covenant on Civil and Political Rights.
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